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HOUSE  OF  LORDS. 

fSpeechn  laktnfmit  Mr  Gunug'l  Skort-ttand  XoM.) 

24(A  July  1833. 
No.  1. — William  Ewmo,  Appellant,  v.  Mrs  Mac- 
KKKziB  or  CuLLEHani/ Curator  a(<  Litem,  Reipott' 
dent. 

Hdatwnd  and  Wife— DeraOiation— 7.  JliixmaKHmJis  apart  Inm 
ktr  hutband,  heU  eiKilled  la  /•umte  nn  nilion  ofilamagti  in  lirr 
aHm  nnmt. — II.  Ceriain  ilrfamalery  eiprtttinTU  haoing  bitn 
uteti  in  Ike  eoHttt  of  a  crnar  against  a  thirH  parlji — Held  frr- 
WTtinA  the  judgmeRt  of  the  Cbvrf  beloaij,  that  tie  tipretnoni 
wert  itlevant  la  Uie  camt,  and  Ihert/bri,  Ihal  thr  party  utlng 
them  uwf  not  liable  in  damages  to  the  third  fiarl^  to  nfnytit  the 
injuriotii  erpremont  rtfirred. 

The  retipondent  Icept  n  bonrding-hotKie  in  Edm- 
bargb,  and  liad  a  person  of  the  name  of  Wight  as  one 
of  her  boarders.  In  an  action  betiVeen  the  appellant 
and  Wight,  Kwing  introdoeed  tarious  defamatory 
statements  into  his  pleadings  against  Mrs  Ciilleit, 
which  she  conceived  irere  injurious  to  her  character 
and  reputation.  !ihe  accordingly  raised  against  Ewing 
an  action  of  damages.  The  substance  of  tbe  issue 
was,  that  the  appellant  had  been  guilty  of  written 
■nd  verbal  slander,  to  the  injurv  ana  damage  of  the 
respondent,  in  respect  that  he  nad  alipged  thnt  she 
lived  on  terms  of  improper  imtlmai;T  with  Wight,  and 
that  her  house  was  disreputable.  The  ducnmenls  in 
which  the  defamation  ana  slander  were  contained,  were 
put  into  process  as  evidence  ;  and  one  witness  swore 
in  repeated  verbal  statements  of  similar  import  mnde 
by  the  appellant.  1'he  respondent  proposed  to  exa- 
mine the  appelUnt's  former  agent  to  prove  malice,  in- 
asmneh  as  ne  had  in  vain  digauaded  him  from  putting 
the  objectionable  matter  mto  his  papers. — Objected, 
Counsel  and  agent  are  confidential  persons,  and  cannot 
be  examined  against  their  employer.  I'he  Court  sus- 
tained the  objection. — CuninghRrae,  for  the  appellant, 
then  stated,  that  he  had  just  received  a  certificate  of 
the  indisposition  of  the  landlord  of  the  respondent's 
former  bouse  in  Queen  Street,  whom  he  deemed  to 
be  a  materrsl  witness,  as  he  could  speak  about  the 
dispossl  of  certain  furniture,  touching  the  character  of 
the  respondent ;  nnd  though  he  did  not  wish  to  put  off 
the  trial,  yet  that  he  thought  the  Court  should  imme- 
diately grant  a  commission  for  taking  his  evidence. 
Answered,  The  furniture  has  nothing  to  do  with  this 
case,  nod  therefore  the  witness  is  immaterint.  Be- 
sides, the  examination  of  a  witness  by  commission,  in 
the  middle  of  a  trial,  is  incompetent,  and  is  a  thing 
that  was  never  before  attempted.  Tbe  Court  was  of 
opinion  that  the  witness  could  not  be  examined  by 
commission.  The  appellant  led  no  evidence,  but  con- 
Vou  VI. 


tended — T.  That  there  Was  probable  cause  for  tbe 
matter  stated  in  tbe  written  papers  :  That  it  was  not 
malicious,  and  was  privileged,  in  respect  that  it  was 
pertinent  to  the  cause  in  which  it  had  been  introduced. 
— II.  That  there  being  only  one  witness  who  could 
swear  to  the  verbal  defamation  alleged,  it  was  not 
sufficient  legal  evidence  to  substantiate  the  fact. 

The  Lord  Freiideai  BUinmed  up  the  eviifence,  and  charged  thii 
jury  to  find  Tor  the  pureuer.  His  Lordship  observed,  that  the 
■tatemeniB  niiide  in  tbe  urllCen  plesdinga,  in  the  esse  between 
Bwing  and  Wight,  were,  so  fur  a*  the  present  punuer  wnx  cun. 
ceraed,  any  thing  but  pertinent.  Kwing  alleged  that  Wight 
hod  Htiilen  coiiU  from  the  copartner;  fund,  and  given  them  to 
Mrs  Cullen.  It  was  the  revene  of  pertinent  to  chnrge  the  por. 
suer  with  im moral t lies,  (Stu.,  in  a  qilention  regarding  the  price 
of  said  coals,  and  to  say  that  ahe  kept  a  bouse  of  bad  fame. 
It  had  been  aaid  that  there  wns  probable  cause  for  the  state- 
ments. But  probable  cause,  withont  a  shadow  of  evidence,  is 
unworthy  of  notice.  It  is  not  intelligible.  Tbe  evidence  of 
the  single  witness  to  the  verbal  slander  is  eorroboiated  by  the 
written  slander  to  the  same  etfect.  Thesi,  taken  together, 
■mount  to  complete  proof  of  the  defamation  for  which  damages 
are  sought.  Though  the  pursuer  was  only  tbe  keeper  of  ■ 
boarding-house,  yet  she  was  dependent  for  her  subsistence  on 
her  character  and  reputation,  and  was  entitled  to  protection 
from  calumny.  She  was  not  to  be  slandered  and  ruined  with  im- 
punity, because  she  woa  in  a  bumbfe  sphere  of  life.  Ir  was  tbe 
province  of  the  jury  to  gi»e  what  amount  of  damages  the/ 
thought  due,  in  the  circumstances  of  the  case. 

The  respondent  h>(d  a  verdict  for  £200  cfama^. 

The  appellant  presented  a  bill  of  exceptions  against 
the  direction  in  point  of  law,  given  to  the  jury,  and 
conteifded,  that  it  was  erroneous,  on  the  same  ground 
as  had  been  pleaded  to  the  jnrv.  Without  hearing 
counsel  for  the  respondpnt,  the  Court  disallowed  thtf 
exception,  and  applied  the  verdict. — Ewing  then  ap- 
pealed, pleading — I,  The  artion  was  originally  incom- 
petent, and  ought  to  have  been  dismissed,  in  respecC 
that  it  was  brought  by  a  married  woman,  in  her  own 
name,  without  even  the  concurrence  of  htfr  husband, 
who  atone  had  right  to  the  som  sought  to  be  recover- 
ed.— II.  The  damages  claimed  under  the  first  three 
issues  being  claimed  in  respect  of  language  used  in 
judicial  pleadings,  that  language  Was  protected  by 
iiaving  been  so  used,  unless  evidence  had  been  brought 
that  the  appellunt  had  used  it  maliciously;  and  ac- 
cordingly, malice  is  expressly  pot  in  issue;  and  the 
direction  of  the  presiding  Judge  to  the  jury,  that  the 
language  so  complained  of,  though  used  m  jndiciat 
pleadings,  was  not  in  any  way  privileged,  but  waa 
irrelevant  to  the  matter  then  in  dispaie,  was  n  direc- 
tion contrary  to  law. — HI.  The  direction  given  in 
regard  to  the  issues  taken  on  alleged  verbal  slander, 
that  tbe  jury  was  entitled  to  consider  the  evidence 
led  in  support  of  tbem,  was  erroneous,  in  respect  thai 
there  waa  only  one  and  the  same  witness  to  all  «f 
N„.  I. 
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ttieni,  while,  by  the  law  of  Scutland,  no  case  can  be 
pruved  by  the  evidence  of  a  lingle  witneM.— An- 
swered— I.  By  the  law  of  Scotland,  when  a  hus- 
biiiid,  without  Rood  reason,  refuiei  to  concor  in  an 
KL'tion  at  his  infe'g  instance,  neceBsary  and  proper  for 
ihe  Tindication  of  tier  rightg,  pririlegei,  or  character, 
it  i«  competent  to,  and  the  duty  of  tbe  Coart,  in  jun- 
tice  to  the  injured  wife,  to  antDori^e  the  action  to  be 
earned  on  in  her  own  name,  and  that  of  a  proper 
person  appointed  curator  ad  litem  to  her,  ai  wai  done 
in  the  pri?sent  ca»e. — II.  It  <raa  etpecidly  right  and 
jtist,  in  the  present  case,  to  soatain  the  action  at  the 
respondent's  instance,  no tirithi landing  her  boBbaDd'a 
refusal  to  concur,  seeing  that,  by  deserting  her  in  tbe 
year  1815,  be  had  compelled  her  to  lire  in  a  state  of 
separation  from  bim,  and  to  earn  ber  lirelihood  by 
her  own  industry,  whereby  damageR,  if  found  due, 
were  her  own  peculiar  property,  as  coming  in  place 
of  n  hat  she  would  hare  earned  by  ber  own  industry, 
but  for  the  injurious  effects  of  the  slander  and  defa- 
niRiiiin  uf  the  appellant. — III.  The  appellant  hai 
precluded  himself  from  any  objection  on  this  score, 
inasmuch  as,  by  the  minute  which  he  gave  into  Conrt 
before  the  question  of  damages  went  to  the  jury,  he 
oRered  to  pay  £'iO  in  name  of  damages,  and  the  coats 
then  incurred ;  which  offer  the  reapondent  was  com- 
pelled to  refusi-,  bpcnuse  it  was  unaccompanied  by  a 
confession  of  the  fulsehood  of  the  slander,  or  any  ex- 
pression of  regret  that  it  bad  been  uttered.  It  is  true 
that,  in  making  this  offer,  he  declared  that  be  reserv- 
ed his  wbole  defences  entire,  as  well  a*  his  right  of 
appeal :  He  hu  accordingly  been  heard  upon  bu  de- 
fences, and  baa  taken  hi*  appeal,  which  is  not  only 
withont  merits,  bat  is,  moreorer,  incompetent  upon 
this  head,  because  the  appointment  of  a  curator  ad 
litem  is  in  the  nature  of  a  rule  of  Court,  against  which 
there  can  be  no  appeal. — IV.  The  Court  were  right 
in  disallowing  tbe  appellant's  bill  uf  exceptions.  'The 
actiun  was  not  barred  in  regard  to  the  verbal  slander, 
by  the  length  of  time  which  had  been  allowed  fay  the 
respondent  to  elapse  before  bringing  ber  action,  be- 
cause it  was  not  proved  that  tbe  verbal  slander  uttered 
by  the  appellant  in  1826,  had  come  to  tbe  respondent's 
knowledge  long  previous  to  the  raising  of  the  actioD 
ID  ltl28.  Farther,  it  appeared  from  the  written  evi- 
dence produced  to  the  jury,  that  the  written  judicial 
■landers  complained  of,  were  in  truth  a  continaation 
and  repetition,  in  tbe  years  1827  and  lii2H,  of  the 
slanders  proved  to  have  been  uttered  verbally  in  the 
year  1826 1  and  it  was  proved  that  the  written  slan- 
derK  were  continued  down  to  the  very  date  of  tbe 
respondent's  raising  her  action.  The  charge  of  the 
prciiiding  Judge  was  correct,  in  stating,  that,  by  the 
law  of  Scotland,  the  evidence  of  the  single  witness,  as 
to  the  verbal  slander,  was  admissible,  and  a  fit  mat- 
ter of  consideration  for  the  jury,  seeing  that  acta  of 
a  similar  nature  to  that  sworn  to  by  the  single  wit- 
iiPHS  were  proved,  by  iocontcstible  written  evidence, 
to  hare  been  subsequently  committed  by  the  appel- 
lant. The  charges  made  by  the  appellant  against  the 
respondent's  character  and  moral  conduct,  neither 
liiij,  uor  could  have,  any  possible  relevancy  to  the 
matter  at  issue  between  hliu  and  his  partner  Wight, 


which  entirely  regarded  the  accounts  between  them, 

connected  with  their  joint  adventure  in  the  coal  trade- 

[1 0th  Jul;  1833.] 

turd  Wynfi>T<l.—'My  Lotdi.  Ihe  only  diffleultr  I  feel  in  (Hi' 
ease,  ii  upon  the  diTeetion  of  rhe  Lord  Just  ice- Clerk,  wbo  says, 
he  considers  the  whole  of  these  irorde  as  tuldllf  irrelevant  10  the 
eaiiae  whicb  wit  being  tried.  If  be  whs  misuben  in  (ha(.  then 
his  judgment  oinnol  stund;  and  it  would  be  highly  inippoptr  in 
me  to  preaume  to  advise  your  Lordships  at  this  monipnl.  whether 
that  iearned  Lord  waa  correct  in  the  opinion  he  gave,  or  not.  All 
queitions  of  evidence  are  queationa  oi  the  greateat  importance  ; 
becsuae  it  ia  upon  the  rulea  of  evidence  that  Ibe  aecurities  of  our 
livea  and  propertiea  depend.  1  therefore  ihiiik  it  alwaya  wrmip 
hsatily  to  decide  queitioni  of  evidenee,  boiv;:ver  plain  they  mny 
be  i  and,  therefore,  under  these  circumilBncea,  I  hope  yoor  Lord- 
ahipa  wUl  allow  me  to  more,  that  the  conaideraCion  M  tbia  ra«c 
be  postponed  for  a  few  days. 

Ordered  accordingly. 

Lord  Wgnfrrd.—^ly  Lords,  I  beg  leave  10  move  yoor  Lord- 
■bipa  for  judgment  in  a  eaae  in  which  Wiltiam  Ewing  is  the  ap- 

SEllant,  Bud  Mra  Helen  Mackenzie  or  Cullen,  tbe  lespondent. 
ly  Lords,  thia  waa  an  action  for  alander,  for  certain  worda  im- 
puting lo  the  respondent,  certainly,  that  she  was  living  in  an 
improper  manner,  and  keeping  very  improper  company.  There 
would  be  no  doubt  that  the  words  were  acliunable,  provided  Arj 
bad  not  been  uaed  on  the  oeeasion  on  which  they  were ;  but  it 
appears  from  the  proceeding  in  ibia  eiuae,  that  an  action  h«d 
been  brought  by  tbe  present  appellant  sgainat  a  peraon  of  the 
name  of  wight,  to  recover  wagea  for  aervices  that  were  due,  or 
supposed  to  be  due,  from  the  appellant  to  Wight ;  and  that  in  sn- 
swer  to  this  action  so  brought,  the  appellant  pleaded  that  slan- 
der whieh  is  tbe  subject  of  thepreaent  action.  He  inaisted  that 
the  action  could  not  be  maintained  for  the  wages,  for  [hit  he 
was  justified  in  dismissing  thia  peraon  withuut  giving  him 
the  warning  he  otfaerwiae  would  hare  been  obliged  to  give 
Mm,  "  because,"  aa  stated  in  his  answer,  "  tbe  said  Archibald 
Wight  was  babituaUy  addicted  to  gamUing  and  drunkenness, 
and  frequently  spent  days  and  nights  in  thia  and  other  kinds  of 
profiigacy  ;  and  having  gone  lo  reaide  with  a  married  woman  of 
Ibe  name  of  Cullen  (meaning  tbe  pursuer),  then  living  apart 
from  her  husband,  that  he  fraudulently  supplied  this  woman," 
of  the  name  of  CulUn,  "  with  coals  from  the  defender's  depot, 
for  which  no  payment  bad  been  made  by  either."  The  same 
converaation  is  stated  in  different  ways  i  "  That  the  said  Archi- 
bald Wight  had  sold  a  quantity  of  co^a  to  Mrs  Culleu,  a  mar. 
ried  woman,  with  whom  he  cohahited  during  tbe  whole  period  of 
bis  employment  in  tbe  defender's  service."  "Then  it  further  atatea 
tbe  slander  to  bare  been  uaed  at  different  times,  and  under  dif- 
ferent circuiDstancea, — "  that  he  had  stated  to  a  peraon  of  thename 
of  Jobo  Thomson,  slater  in  Edinburgh,  and  others,  that  tbe 
pursuer  kept  *n  improper  and  disorderly  house,  in  which  tbe 
■aid  Archibald  Wight  was  living  and  cohabiting  with  her,  and 
did  otherwise  falsely  and  malteioiiily  asperse  tbe  pursuer's  cha- 
racter." Alf  Lurda,  this  being  tbe  complunE  I  have  stated  to 
your  Lordships,  the  answer  to  it  ia,  that  all  these  matters,  except 
the  last,  were  pleaded  in  tbe  cause  to  which  I  have  referred,— 
the  last  undoubtedly  was  not ; — tbe  last  was  an  attack  on  tbe 
character  of  thia  woman,  not  made  in  tbe  course  of  a  judicial 
proceeding.  There  was  a  point  made  with  respect  to  this  in 
the  Court  below,  which  I  do  not  think  it  necessary  your  Lord- 
ibips  abould  decide,— namely,  whether  thia  waa  sufiiciently  prov- 
ed ; — it  was  only  proved  by  one  witness ;  and  by  the  law  of 
Scotland,  ■  fact  proved  by  one  witneaa  only,  unleaa  that  witness  is 
confirmed  by  other  rireu instances  which  have  a  tendency  to  give 
credit  to  that  one  witness,  is  not  sufficiently  established.     My 


Lords,  I  confess  I  should  have  great  doi 
tber  there  waa  sufEcicnt  conSrm«tion  or  i 
wry  to  decide  that  point;  but  I  mention  i 
pose  of  ahowing  it  has  not  escaped  the  n 
ships,  at  the  aame  time.  I  think  it  ia  nol 
Lordships  to  come  lo  any  opinion  upon  i 


t  point,  wbe- 

merely  for  the  pur. 

tice  of  your  Lord- 

neeessary  fur  yonr 

hot  there  at    '    ~ 


points  on  which  it  will  be  necessary  for  your  Lordships  to  de- 


THE  SCOTTISH  JURIST. 


cide, — tlie^ril  is,  wbelher,  Mrs  Cullen  being  &  married  woman, 
and  bei  buiitwnd  not  joining  in  the  action,  ifae  action  ii  main ' 
tainabte  bj  her  or  not  ?  The  Judges  in  the  Court  below  have 
decided  thut  the  action  !<  maintainable  bj  her  alone,  snd  I  think 
thry  have  drcided  rig-hilv  ;  becnnie  it  is  [lerfeettj  clear  that  tliese 
darasges  to  her  personal  chnrairter  would,  in  the  langunge  of  the 
law,  have  aurrived  to  h<-r  in  tbe  event  of  ber  huabaiid'd  death, 
and  she  might  have  maiii^iined  an  ai-tion  for  tlem  after  having, 
Hrciirdiiig  to  the  practice  in  Scotland,  obtained  a  curator  ad  litem, 
not  proceeding  withonl  (hat  assistance.  It  appe^rh  to  me  ibal 
die  Judgea  in  the  Cuurt  below  decided  pfrfevtly  right ; — that 
there  was  no  limit  to  Ihii  tclion,  though  brought  in  ber  own 
name,  and  not  in  the  name  of  her  husband.  My  Xjorda,  on  the 
ttcond  point  also,  J  am  of  opinion  (be  rale  ia  abundantly  iiif- 
ticient.  Your  Lordkliip*  are  not  in  the  habit  of  giving  more 
effect  to  pointa  of  mere  form  thun  the  law,  in  ite  utmost  Etrict- 
nes'<,  requires  you  to  do.  Several  cases  were  mentioned  at  your 
Lordships'  Bar.  in  which  this  point  appears  to  me  to  have  been 
derided  prensely  as  the  Judges  in  the  Court  of  Seasion  have 
decided  ;  therefore,  if  these  were  the  only  grounds  of  objection, 
1  certainly  should  advise  your  LordHhips  lual&im  the  judgment  j 
bill  it  ia  my  mi^fo^Innc  to  differ  from  the  learned  Judges  in 
the  Court  of  Scotldnd  on  unolher,  and  a  most  miilerial  point, 
and  on  that  I  shall  feel  it  my  duty  to  advise  your  Lordships  to 
reverse  the  judgment.  My  Lords,  the  principle  of  the  law  of 
Scotland,  and  that  of  the  law  of  England,  appears  to  me  pre- 
cisely the  lame  with  respect  to  any  thing  stated  in  a  course  of 
judicature,  and  though  it  is  false,  though  It  is  slander,  yet  if  the 
party  who  offers  it  in  evidence  believes  it  to  be  true,  and  there- 
lore  does  not  offtr  it  in  evidence  from  motives  of  malice,  it  can- 
not be  made  the  subject  of  an  action.  That  doctrine  of  law,  J 
am  snre,  yonr  Locdships  will  perceive  in  founded  on  good  sense. 
In  ordinary  cases,  if  I  speak  it)  of  another  man,  it  is  presumed 
1  do  that  from  malice,  unless  I  show  the  contrary,  bat  if  I 
speak  ili  of  a  man  in  a  coarse  of  judicature,  it  is  not  to  be  pre- 
sumed I  do  it  from  malice,  if  it  be  pertinent  to  tlie  cause,  luid  if 
1  tender  it  in  evidenee  in  mj  own  defence  ;  and  therefore  in  those 
caaea,  the  law  of  England  and  the  law  of  Seotbnd — for  there  are 
many  anlboritiea  ilt  the  law  of  both  countries  all  concurring  in 
providing  that,  in  theae  cases,  you  must  prove  the  falsehood  of 
the  words,  and  that  when  they  were  spoken,  the  person  speaking 
knew  the  falsehoods  ;  and  so  bringing  home  to  the  party  using 
the  words  that  he  did  not  make  use  of  them  merely  for  Ihe  pur- 
pose of  defending  himself  agninst  tbe  action  brought  against 
bim,  but  that  he  made  use  of  these  words  from  a  malicioua  de- 
sire to  asperse  tbe  character  of  tbe  person  of  whom  they  were 
spoken.  1'here  should,  in  ray  Opinion,  have  been  an  inquiry  in 
the  Court  below  into  that  subject,  and  your  Lordships  will  find, 
that  there  are  several  cases  In  which  that  inquiry  has  been  made ; 
but  the  two  learned  Judges  who  presided  upon  that  occasion, 
unfortunately  prevented  all  inquiry  upon  that  subject,  by  direct- 
ing that  a  verdict  should  be  found  for  tbe  pursuer ;  because,  they 
said,  the  words  were  not  relevant  to  the  issue  in  the  cause  in 
which  they  were  uttered.  The  only  question,  therefore,  for  your 
Lordships,  is,  whether  these  words  were  relevant  to  the  cause,  in 
the  defence  of  which  they  were  made  use  of.  Now,  1  ronfela 
it  appears  to  me,  it  is  scarcely  possible  for  any  man  to  hesitate  to 
■ajr  1  bey  were  relevant  What  was  the  nature  of  tbe  action  against 
Ewing,  tbe  present  appellant  7  It  was  an  action  for  turning  a 
man  uff,  without  giving  bim  aufficient  notice,  and  paying  him  his 
wages.  By  the  lew  of  England  and  the  law  of  Scotland,  if  a 
man  conducts  himself  improperly  in  your  service,  he  dues  that 
which  gives  you  a  right  to  dismiss  him,  without  giving  him  any 
warning,  or  paying  him  any  wages.  Wbst  was  the  defence  setup 
here,  which  it  was  laid  was  not  pertinent  ?  That  this  man,  who 
owed  regular  and  faithful  service  to  bis  employer,  wai  absent 
from  that  service,  was  in  a  continiial  state  of  intoxication,  and 
was  living,  and  most  improperly  living,  with  a  married  woman.  If 
it  stopped  here,  surely  this  would  be  suSeient.  What  respect- 
able person  would  consider  a  man  deserving  wlio  so  conducted 
himseif,  if  it  ted  to  no  bad  consequences,  if  It  did  not  affect  bis 
particular  interest?  h  there  any  respectable  man  who  would  keep 

:e  of 
IE  of  your  Lordships  would 


think,  that  any  decent  and  respectable  man  was  jnstiGed  in  dia- 
missing  such  a  man,  and  that,  consequently,  iu  pertinency  and 
relevancy  to  the  question  then  to  be  decided,  is  apparent.  But, 
my  Lords,  this  gentleman  was  a  ctnl  inerchan[,_he  wa«  selling 
rawls  ;  and  the  words  impute  tbat  this  man  carried  away  to  an 
improper  house  bis  employer's  coal,  which  he  was  bonnd  to  take 
care  of,  no  account  whatever  being  kept  of  the  quantity  of  those 
coals  so  taken  ;  in  fact,  that  bia  employer  was.  night  by  night, 
cheated  out  of  hia  coals  by  this  improper  conduct ;  and  realty  E 
cannot  conceive  how  any  one  could,  for  a  moment,  suppose  facta 
such  as  these  were  not  relevant  in  the  cause ;  and  that,  if  true, 
be  was  not  justified  in  using  the  words ;  but  tbe  Judges  have 
(in  my  opinion,)  unfortunately  directed  the  jury,  that  all  thii 
matter  was  totally  irrelevant  to  the  point  to  be  decided  in  the 
cause,  and  thut  therefore  the  jury  were  to  consider  the  words 
spoken  aa  without  any  justification,  or  pretence  of  jastification, 
and  to  give  damages  for  the  uttering  them  ;  and  the  jury,  under 
this  direction,  thought  proper  to  give  damages  to  the  amount  of 
jC200.  If  these  words  had  been  spoken  of  a  decent  respectablo 
woman,  it  does  not  appear  to  me  that  tbe  damages  were  too 
much  ;  but  as  that  question  hai  not  been  inquired  into,  is  it  pro- 
per that  such  a  verdict  aa  this  ahonld  stand  with  damages  to  tbe 
amount  of  £200,  given  under  the  circumstances  under  which 
this  verdict  wai  given?  I  mentioned  to  your  Lordships,  tbat 
tbere  was  a  difficulty  as  to  whether  the  words  were  proved  auf- 
liciently,  but  that  question  I  do  not  think  it  necessary  for  your 
Lordships  to  inquire  into;  and  I  will  state  why,  because  the 
jury  have  given  damages  upon  the  whole ;  for  the  jury  have  been 
directed  to  find  damages  tor  that  which  was  spoken  in  a  Court 
of  justice  litigating,  as  well  aa  that  which  was  spoken  not  in  a 
Court  of  justice, — so  that  your  Lordships  cannot  know  to  what 
enent  they  estimated  the  damages  for  tbat  ipoken  out  of  a  Court 
of  justice,  and  tbat  spoken  in  a  Court  of  justice.  If  they  had 
confined  it  to  Ihe  words  spoken  out  of  a  Court  of  justice,  their 
Lordships  must  then  have  decided  whether  that  was  sufficiently 
proved.  Unfortunately,  the  whole  damages  are  put  together. 
I  cannot  bring  my  mind  to  doubt,  that  that  stated  on  the  plead- 
ings was  relevant  to  the  eause.and  that  it  could  not,  consistently 
with  the  law  in  England  or  Scotland,  be  permitted  to  be  given 
in  evidence  against  the  appellant.  It  is  neeeaaary,  therefore,  if 
the  view  I  have  taken  of  that  point  be  right,  that  the  cose  should 
go  back  again,  in  order  that,  if  the  party  is  entitled  to  damages 
on  the  other  part  of  the  case,  the  Court  may  decide  whether 
there  is  confirmatory  evidence  of  that  stated  by  one  witness,  and 
whether  a  jury  will  give  the  same  damages  for  a  loose  declaration 
made  by  a  man  who  admitted  that  he  had  stated,  that,  if  be  was 
not  paid  a  debt  due  to  him  from  the  defender,  he  would  not  open 
bis  mouth  in  his  favour.  Probably,  if  the  thiog  bad  been  put 
straight  to  the  jury,  no  credit  would  have  been  given  to  him,  un- 
less be  was  considerably  confirmed ;  bat,  as  slumping  damages 
have  been  given  for  the  whole,  if  your  Lordships  think  that  for 
a  part  no  damiiges  at  all  ought  to  have  been  given,  then  the  ver- 
dict cinuot  stfind.  The  learned  Judges  (certainly  eminently 
learned  in  matters  of  Scotch  law)  are  not  at  piesent  very  well 
acquainted  with  jury  law.  Tour  Lordships  vetywell  know,  that 
trial  by  jury  has  been  introduced  but  a  few  years  to  any  con- 
siderable extent  in  the  Courts  of  Scotland, — It  ia  mt  therefore 
wonderful 

been  ajiplied,  should  not  come  with  that  confidence  to  a  dedeion 
of  a  mnticr  of  this  description  which  the  Judges  would  have 
done  who  had  received  a  diSVrent  education,  and  pursued  a  dif< 
ferent  practice  from  tbat  which  those  learned  Judges  have  dooe. 
My  Lords,  I  think  tbe  simple  question,  upon  which  tbe  whole 
depends,  is.  Whether  these  defrnces  were  relevant  to  tbe  que»- 
lion  to  be  decided  in  (be  cause  of  Wight  v.  Swing?  If  they 
were,  the  judgment  pronounced  by  tbe  two  learned  Judges  in 
the  Court  below  is  wrong,  Upon  this  point,  there  ia  a  aM 
which  was  determined  some  years  ago,  in  which  a  similar  error 
appears  to  have  been  fallen  intu, — it  came  by  appeal  to  this  House, 
and  Lord  Eldon  corrected  that  judgment,  by  sending  it  back,  aa 
I  am  of  opinion  your  LotdKhips  must  do  in  this  case.  In  the 
case  of  Robertson  v.  Gnham,  the  Court  of  Session  ordered  cer- 
tain paisHgei  in  a  pleading  of  GeuenJ  Rcburtson,  reflecting  on 
the  conduct  of  a  third  person,  nut  a  putty  in  tbe  cause,  to  be  ex- 
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pon^,  and  found  the  (bird  pvtj,  who  petitioned  the  Court  10 
ibat  elTecl,  entitled  to  tbe  eipeniea  of  tbe  applimtiori.  That 
wu  the  only  dierauion,  wbetber  they  oaght  to  hiTC  been  ex* 
pungrd  rrom  tbe  pleadinj^ ;  and  tfaii%  1  think,  ooght  to  bin  been 
tbe  only  question  mai<e  liere.  There  was  in  appeal  to  the 
Hoaie  of  Lordi,  and  the  caw  was  remitted  to  the  Court  of  Sea- 
aion  to  review  their  judgment — Lord  Eldonaaying.  "  It  ii  auf- 
fieient  to  jjitify  tbe  judidnl  we  of  the  Isngui^,  that  General 
BobertMin  nnd  bin  conntel  did  really  believe  what  wai  ataled." 
Now,  my  Lord*,  that  deeiaion  ii  dirertly  applicable  to  the  pre- 
•ent  caxe.  If  the  learned  Judge*  had  put  it  to  tbe  jury,  to  in- 
quire whether  there  waa  ground  for  believinfl  that  the  appellant 
believed  the  fact  to  be  aa  atated.  Thia,  my  Lorda,  is  tbewhula 
of  the  eoae.  I  am  extremely  aorry.  on  all  occaaiona,  when  I  hare 
occBcion  to  differ  in  opinion  with  the  learned  Jud^  in  the  Court 
below,  and  I  never  do  it  lightly.  My  bononrable  and  revered 
friend,  who  was  present,  knows  that  this  ase  was  discuised  a 
fortnight  ago ; — it  it  slwaya  a  painful  duty  for  one  iinjile  Judge 
to  object  to  the  judgment  of  seTenl  Judges  ;  snd  I  have,  daring 
the  last  fortnight,  considered  it  again  and  again,  and  aa  often  aa 
I  have  considered  it,  the  opinion  1  xtlirst  formed  is  strengthened. 
I  cannot  persuade  myself,  that  if  ibis  course  of  proceeding  i*  to 
be  permitted,  parties  will  not  be  plareri  in  a  situation  which  will 
render  it  impossible  that  any  cause  ran  he  properly  tried.  The 
parties  In  Courts  of  jnttire  must  be  free,  or  they  cannot  aicer- 
tain  tbeir  rights  in  the  manner  in  which  they  ought  to  do,  and 
by  wbieb  they  are  likely  to  obtain  juiitice.  It  is  not  6t  that  any 
objection  should  be  unneceasarily  taken  to  that  which  passes  in 
a  Court  of  justice.  It  ia  nut  necessary  that  the  effect  of  worda 
that  pass  in  Courts  of  justice  should  be  wstched  with  the  same 
anxiety  vbich  applies  to  that  which  paases  in  other  places.  A 
much  greater  evil  would  be  effected,  than  can  happen  to  the 
character  of  any  individual  whatever,  if  parties  were  prevented 
pleading  that  which  they  feel  tfacy  ooght  to  plead  in  s  Court  of 
justice;  at  the  same  time,  what  I  state  doe*  nut  preclude  an  in- 
quiry, whether  this  was  ilone  premeditatedly  with  a  view  to  in- 
tire  the  character  of  thia  individual,  without  the  defender  and 
ii  legsl  adtiier  having  reason  to  believe  it  to  be  true.  Under 
these  circumstances,  my  humble  motion  10  yuut  Lordabipt  is, 
that  theae  interlocnton  be  reversed. 
IntorlocDton  rerersed, 

Appellants  Autboritiea.— Enh.  IV.  4.  60.  Forteith  v. 
Earl  of  Fife;  II.  Murray,  470.  Gilchriat  a.  Uempater;  III. 
Murtay,  364.  Hume,  II.  369.  Paul  ai>d  Buchan  v.  Harper, 
IDih  Match  IB32;  Shaw,  X.  480. 

Reipondent's  Authorities Marshall  e.  Marshall  and  Yule, 

fith  Jannsry  ITSa      Halket  v.  Gordon,  8lb    July    1673;  Dirt. 
6039.     fiyera  t.    Her  Husbands  Crediton,  S8th  July  1708. 


tth  AuguU  1833. 

No.  S.— Tub  Dukb  of  Roxburqhb  &  Cdrators, 

AppeUantt,  v.  William  Kerh,  Respondent. 

Warrandice — Heirs — Teindi — A  titular  and  patron  having  kU 
teindt,  and  bQund  kinuttft  and  AU  Aeirt  and  nfceejsorj,  to  varm 
rant  llu  tamtfion  cdljulnre  avgmentntiunt — Circumilanctt  in 
mkiek  it  teal  held  fnffirming  Ihi  judgnttnt  of  the  Court  of 
Seinan),  Hat  the  tuceruar  afihi  parcliBUr  ma  entitled,  mthatit 
ditcaaiig  Iht  keiri  of  line,  or  the  hein  whalMoeeer  qfthe  granttr, 
to  go  ogain§l  the  heir  of  niail  for  rtlitf  ^  all  augmcTitaliom 
mliiefvenl  to  the  uk. 

Bf  diipofition,  dnted  the  Ilth  Angnat  1740,  John 
Dnke  of  Koxbnrghe,  im  patron  atid  tttnlar  nf  the 
teindi,  both  pitrBonii^e  and  vicarage,  of  the  parish  uf 
Koxbargh,  for  £80,  I6s.  ScoU,  {being  «t  the  rate  of 
six  yean'  purchase,  in  terms  of  1690,  c  23,)  aold  and 
disponed  tbe  whole  teind*,  great  and  aiDsIl,  of  the 


landa  of  Sanlawa,  to  Chriatian  Keir  of  Chatto  (the 
proprietor  of  said  landa),  and  to  "  her  heirs  and  ax' 
■tgnpea  whatsoever,"  under  the  burden  of  the  stipend 
then  allocated  on  the  name,  and  payable  to  the  minta- 
ter  of  Roxburgh.  The  ulanae  of  warrandice,  and  tha 
obligation  to  infeft,  are  conceived  in  the  same  term*. 
The  diaponer,  "  hif  heirs  and  loccesaora,"  under  bur- 
den  of  the  said  stipend,  were  bound  to  warrant  the 
■aid  teinds  "against  all  deadly"  frotn  any  "future 
augmentationa.  The  Roxburghn  entails  were  not 
recorded  in  the  register  of  Uilsiea  till  1804.  The 
granter  of  the  diapoaitiun  of  aale  purchased  lands  ire 
1740,  and  entailed  them  in  terme  uf  a  deed  of  1648. 
He  waa  succeeded  by  hia  ton  Rnbprt,  who  renewed 
the  entail  in  1747.  The  present  Dulie  made  up  title* 
tinder  the  entails  of  1740  and  1747,  and  now  enjoye 
the  eatatea  thereby  nettled.  Several  augmentationa 
have,  since  the  said  diapoaition,  been  awarded  to  the 
miniater  of  Roxburgh.  In  1800,  an  augmentation 
waa  laid  on  the  lands  of  Chatto,  to  the  extent  of 
"  B.  5.  2.  2|  meal ;"  and  in  1809,  the  Mma  allocation 
was  continued,  and  the  interlocutor  of  the  Court  re- 
served a  claim  of  relief  amtnst  "  the  repreaentativea  of 
John  Duke  uf  Roxburgfie."  The  proportion  of  tha 
said  augmentation  effeiring  to  the  landi  of  Sunlawa 
waa  paid  by  the  Duke  in  possession  of  the  Ruxburghe 
estates  till  1820,  when  it  was  diacootinoed  by  tbe 
father  of  the  present  appellant.  Robert  Kerr,  who 
was  rested  in  the  right  of  the  original  disponee,  pre- 
■ented,  in  a  proceaa  of  locality,  a  claim  for  relief 
againat  the  representatives  of  the  granter,  and  plead- 
ed,— I.  That  the  present  Duke  was  bound  to  relieve 
the  respondent  from  the  aormentatinn  in  question,  in 
respect  that  he  represented  the  granter  of  tbe  said 
disposition. — 1 1.  That  he  waa  entitled  to  relief  ngninaC 
the  whole  repreaentativea  of  the  granter.  without  re- 
gard to  any  righta  of  relief  which  they  might  have 
amongst  theratelves :  That  the  heir  in  tne  particular 
subject,  vis,  tbe  present  Duke,  who  had  the  right  of 
patronage  and  titnlarity,  was  bound  to  implement  the 
warrandice  of  the  disposition,^ — III.  Thongh  the  re- 
spondent waa  bound  to  diaciisa  the  general  represen- 
tatives of  the  granter,  before  coming  to  those  succeed- 
ing to  parttcamr  estates,  atill,  no  evidence  of  auch  re- 
presentative had  been  produced,  and  the  present  Duke 
was  bound  to  relieve  the  respondent  of  the  aagmen- 
tation.  Answered — The  heira  of  line  and  legatees 
of  the  last  Duke  John,  who  repreaented  the  granter 
of  the  disposition  universally,  mnat  be  called  and  dis- 
coased  before  anv  claim  will  lie  against  the  present 
Duke,  who  merely  succeeded  to  the  entailed  property ; 
becauae  the  obligation  to  relief  from  future  augmen- 
tations was  not  made  real  on  the  Koxburghe  estates. 

Lord  Moncreiff,  on  the  13th  of  November  18S0, 
pronounced  thiA  interlocutor: 

"  The  Lord  Ordinary  having  considered  the  closed  record  on 
the  claim  of  Robert  Kerr,  Esq.  of  Chatto,  agsinat  the  Ttllora 
of  the  Duke  of  Roxhurghe,  and  beard  parties'  proeurstors  there- 
on, Finds,  That  the  obligation  of  warrandice  against  alt  mg- 
mentations  of  stipend,  containedin  the  disposition  ofteinds  pro. 
dnced,  was  not  an  obligation  granted  under  any  of  the  provisiona 
of  the  Statute  in  the  proceas  of  sale,  but  a  voluntary  and  ap- 
parently gratuitoaa  uiidertaliing  by  John  Duke  of  Roibuighe, 
tbe  granter  thereof,  for  himself  and  his  heira  and  aucces^ors  ge- 
nerally :   yinda.  That  [he  said  obligation  ia  not  so  conitituted  as 
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CO  b«  Mtidad  u  K  real  burden  to  the  pttnnwge  or  dtukrit^  of 
thU  pariih,  or  to  the  teindi  of  the  Duke'a  own  lindi,  or  soj 
tMher  put  of  tbe  eotuled  estate  of  Roiburgbe  i  and  Chat  al- 
tboug^,  in  coijuquence  of  tbe  Rolburgbe  entail  not  having 
been  recorded  till  1804,  any  debt  or  obligation  contracted  b;  the 
beir  is  posKiiion  maj  be  eventiull^  ^ectuiil  to  the  crvdilor 
■gainst  the  estate  or  the  heira  of  entail,  any  lucb  obligation  laid 
generally  on  ibe  beinuid  successors  of  thegranter  can  only  opC' 
mtaaBan  ordinary  personal  obligation,  subject  10  tbe  general  rules 
af  discussion  among  heirs  of  various  orders  :  And  in  respert  that 
it  deaiij  appears  thai  there  are  other  parties  who  represent  uni- 
versally the  granler  of  the  said  obligstion,  and  who.  for  any 
thing  vet  seen,  tbe  Lord  Ordinsnr  ibitikn,  ought  to  be  first  dis- 
cussed, according  to  the  general  rules  of  law ;  Finds,  That 
there  are  no  Urniiai  haiUet,  Or  sufficient  grounds  in  this  process 
of  locality,  for  appointing  that  part  of  Ibe  stipend  which,  ac- 
cording to  the  ordinary  rules  of  allocation,  ought  to  be  laid  on 
the  teinds  of  the  claimsnt's  land*  as  held  by  bim  by  beritsble 
right,  to  be  allocated  on  tbe  teinds  of  any  lands  of  the  entailed 
osUte  of  Roxburgfae  within  the  pHrish,  held  necessarily  by  uu 
equally  available  heritable  title:  Thertfore  Finds,  that  it  is 
unnecessary  and  ineipedient  to  pronounce  any  judgment  on  tbe 
import  and  effect  of  the  clause  of  warrandice  in  other  respects  i 
but  repels  tbe  ctnim  of  Mr  Kerr  in  this  process,  reserving  to 
him  bis  claim  of  relief  generally  against  all  the  reprcsealatives 
of  the  said  John  Duke  of  Roxhurgbe,  and  to  them  their  aii- 
awers  thereto,  and  their  rights  of  relief  among  one  another,  as 
accords;  Remit*  to  the  clerk  to  adjust  the  locality  on  the  prin- 
ciples of  (bis  inlerloculoi ;  Finds  no  expenses  due  to  either 
paity — Nolt. — Two  things  are  to  be  observed  in  Ibis  case, — I. 
That  tbe  question  could  only  have  arisen  on  ibe  luppositiuu  of 
the  Duke  of  Boxbui^he  having  no  tetnds  in  his  bauds  as  titular 
of  this  pariah,  other  than  the  teinds  of  bis  own  linds  possessed 
Bs  heir  of  entail ;  and  therefore,  that  the  riral  question  in  this 
proceia  of  locality  is.  Whether  the  sbpend  otherwise  aliocsble 
on  Hr  Kerr's  lands  shall  be  permanently  imposed  on  lands  uf 
the  estate  of  Roiburgbe.  2.  That  it  is  impossible,  in  this  pro- 
cess, to  determine  conclusively  even  the  question  of  primary  re- 
■ponsibility  or  discussion  among  the  several  heirs  of  the  granter 
of  the  obligation  ;  because,  as  the  general  representatives  of  the 
late  John  Duke  of  Roiburgbe  are  not,  and  cannot  be  parties  in 
this  process,  the  point  cannot  be  effectually  deb-rnuned  in  their 


Tb«  appelUnti  reclaimed;  and  at  adrising,  the 
Court  pruDouaced  thta  jndfrment,  on  tbth  Jaatiurr 
183L: 

"  Alter  tbe  interlocutor  of  the  Lord  Ordinary  reelnimed  against, 
and  find,  that,  under  the  obligation  of  the  warrandice  in  ques- 
tion, the  claimant  is  nut  bound  to  discuss  the  heirs  of  line,  or 
the  heira  whatsoever  of  John  Uuke  of  Roidiurghe,  the  granter 
of  the  obligation,  but  is  entitled  to  make  bis  claim  effectual  at 
once  against  the  present  Duke  of  Roxbui^he,  as  the  heir  uf  en- 
tail ;  and  with  this  finding,  remit  to  tbe  Lord  Ordinary  to  hear 
parties  on  the  import  and  effect  of  the  obligation  in  question, 
and  to  do  farther  in  the  cause  as  to  his  Lurdsbip  shall  seem 
just  i  and  find  no  expenses  due." 

Tho  caaa  returned  to  the  Lord  Ordinarr,  and  Mr 
Kerr  pleaded — i>  The  warrandice  foonded  on  being 
espreMr  applieable  to  future  augmentations,  infers  a 
legal  and  effectual  obligation  for  relief  of  future  aug- 
tnentationi,— 1 1.  The  uie  and  tront  of  payment  in 
the  present  eate,  proves  the  real  object*  of  the  atipu- 
lation,  and  anpporta  the  Bonstructiun  of  the  clause. — 
111.  Payment*  uf  augmented  stipend  by  the  huldur  of 
the  RoKburghe  eatste,  referable  to,  and  in  terms  uf 
(he  obligation  fonnded  on  by  the  reapondent,  being 
prored  tor  a  certain  period,  and  thereafter,  for  ano- 
ther subsequent  period,  the  payment*  for  the  inter- 
mediate years  are  to  be  presumed  to  have  been  made 
contiDuonsly.  Tbe  appellant*  pleaded — I.  It  i*  evi- 
dent, from  the  whole  teuvr  of  tbe  ditpusition  granted 


by  John  Dnke  of  Roxbnrghe  in  1740,  end  from  the 
whole  uircumvtance*  under  which  the  sale  was  made, 
that  it  merely  referred  to  certain  reveniunary  teinds, 
to  the  amouut  of  £l,  2.  5.,  whicli  remained  over  and 
above  tbe  sum  which  had  been  allocated  on  Sanlaws 
in  1740.  It  is  to  these  reversionary  teinds  alone  that 
the  clause  of  warrandice  can  be  held  to  apply. — II. 
Tbe  sale  was  made,  and  the  parties  contracted  upon 
tbe  asaumption,  that  a  Ttduation  of  the  teinds  had 
taken  place  in  1738,  wberea«,  in  point  of  fact,  no  ra- 
luHtion  wae  made  till  ltJI2.  A  palpable  error  exist- 
ing ill  an  essential  part  uf  the  contract,  the  obligation 
i*  invalid. — III.  The  question  i*  no  longer  open.  It 
is  a  rei  judicata,  in  consequence  of  the  acquleiicence  of 
the  roRpondent  in  subsequent  localities,  particularly 
that  of  IbOO,  by  which  the  augmentation*  of  *tipend 
were  laid,  nut  on  the  landu  of  Hoxburgh,  bat  on  those 
of  E) unlaws. 

The  Lord  Ordinary  (Moncreiff,) 
"  Su!itains  the  dsim  of  relief  made  by  Mr  Kerr  of  Cbatto,  and 
remits  to  the  clerk  to  rectify  tbe  locality  accordingly  :  Finds  the 
clumant  entitled  to  the  expenses  incurred  by  him  in  making  up 
tbe  record,  in  so  far  as  relates  to  the  obligstion  of  relief,  and  the 
OOnstruclion  thereof,  but  excluding  such  part  of  the  expenses  as 
may  have  been  incurred  by  the  question  of  represenlatiun,"  &c. 

The  appellants  reclaimed;  and  the  Court  having 
adhered,  they  appealed,  pleading — I.  Tbe  warrandice 
of  the  dispoeitiun  uf  1740  cannot  be  extended,  and 
ought  nut  tu  be  enforced,  beyond  the  value  of  the  re- 
vuritiuaary  teind  of£l3,  9.  4>.  Scots;  which  wan  the 
only  subject  auld  on  (NMaaiun  of  gmnting  that  dispo- 
sition, in  terms  of  the  statutory  provisions  relative  to 
the  sale  uf  teiiid*,  and  at  the  statutory  price  uf  six 
years'  purchase  of  laid  revergiunary  temd. — II.  Tbe 
obligation  uf  warrandice  being  entirely  of  a  general 
and  personal  natnru,  cannot  be  eofuroed  against  the 
appellant,  the  heir  of  entail,  until  tbe  gran ter's  heirs 
of  line  hare  been  discussed. — III.  It  i*  incompetent,  in 
the  present  prucegs  of  locality,  to  depart  from  the 
coarse  of  procedure  adopted  in  the  previous  localities 
of  l<:iOO  and  1S09,  by  which  the  teinds  of  the  respon- 
dent's lands  have  been  localled  upon  for  their  proper 
share  of  augmentation,  according  to  the  ordinary  rules 
of  altucatiun, — leaving  htm  to  seek,  in  due  ana  com- 
petent form,  any  relief  to  which  he  may  be  entitled 
against  the  representative*  of  Juhn  Duke  of  Rux- 
burghe.  Answered — I.  According  to  the  establish- 
ed principles  of  teind  law,  and  the  general  character 
of  the  transaction,  the  respondent  is  entitled  to  relief, 
in  a  process  of  locality,  from  the  party  wbo  has  suc- 
ceeded to  the  right  of  patronage,  in  virtue  uf  which 
character  as  patron,  the  teinds  originally  belonged 
tu  the  Roxburghe  family. — II.  Tbe  terms  of  the 
clause  of  warrandice  in  tbe  disposition  are  expressly 
applieable  to  future  aogmentatiuns. 
[lOtb  June  IBSa] 

r.Drd  CkBttceUor. — My  Lords,  I  shall  clave  yonr  Lordships' 
leave  to  have  a  little  further  time  to  look  into  one  or  two  points, 
there  having,  in  this  case,  been  a  difference  of  opinion  among 
the  learned  Judges, — tbe  msjorily  of  the  Court  differing  with 
tbe  very  learned  Lord  Ordinary  ;  and  those  learned  Judges  not 
concurring  among  themselves, — I  should  wish  to  lo<dt  further  in- 
to the  point.  It  is  impoiaible  altogether  to  reconcile  this  judg 
ment  with  the  esse  of  Hamiltufl  p.  Nisbeit.  I  say  nothing  of 
Haiuilluu  V.  Culebruok  {  but  with  this  case  of  Uaunltuu  t.  Ni*> 
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bett,  being  decided  b^*  vsriet;  or  bigb  ■iilhoriliei  in  tbe  law 
genenJIy,  and  pBttinilirly  in  the  tiend  lew  on  the  subjert,  ind 
decided  recently  wben  Ibis  case  wbb  under  discusaioi>,  it  appears 
extremely  difScult  to  get  over  that  case,  though  undoubtedly 
there  is  one  (iifferenee  of  no  very  material  importance  between 
Ibat  case  and  thia.  I  shoald  nieh,  upon  these  grounds,  to  more 
your  LiOrdihips  to  postpone  the  judgment  in  thia  cute. 

Jndgment  postponed. 

(7th  Augnst  1B33). — Cause  resnmed,  and  interlo- 
GolorH  of  the  Court  below  affirmed. 

First  Division. — Lord  Moncr«iff,  Ordinary. — RicfaardMn  b 
Conneli,  Appellants'  Solicitort. — A.  and  R.  Mundell,  Beapon- 
denfs  Solicitors. 


I6th  Augiat  18S3. 
No.  S. — JoHH  HAMiLTOif,  Appellant,  c.  Geobgk 
Benhbt,  Respondent. 
L^BCy— Burden— Trust— fTiM  farming  tUt  juigment  of  iha 
Cowl  beloaj,  that  ahete  a  parly  hal,  bya  truMl-deed,  teUltd  etr. 
tain  lands  on  oiw  pfrfon,  and  lefl  ceriain  Ifgaeies  to  othert^  and 
protided  Jar  the  late  of  certain  landi.Jor  pai/ment  of  the  debli, 
kgaciet,  ^c,  and  the  entail  of  any  Tetidvi  that  might  be  lefi, 
— the  legacieiart  not  eitlvded  bg  imiiffidencii  Bfthefandpr<t- 
vided  Jot  their  payment,  but  art  pttyMe  out  of  the  Iruit-eitale, 
including  the  lends  directed  to  be  entailed. 

The  deceased  John  Ogilvie  of  Gairdoch  executed 
ft  general  trust-netttement,  Ilth  August  1798,  contain- 
ing certain  special  conveyances  of  lands  and  others, 
and  among  other  purposes,  for  payment  of  certain 
specific  annuities,  legacies,  and  other  provisions  : 
"  Item,  For  payment  of  all  other  annuities,  legacies,  or  dona- 
tions which  I  may  bereafter  grant  to  any  person  or  persons,  by 
a  regular  deed,  or  by  any  writing,  instruction,  or  letter  to  my 
said  trustees  under  my  band,  at  any  time  during  my  life,  or  even 
on  deathbed.  Quinto,  In  order  that  my  said  truilees  may  sell, 
as  I  do  bereby  authorise  and  appoint  them  to  sell,  either  hy 
public  roup  or  private  bargain,  in  their  option,  and  in  such  lots 
as  they  shall  judge  proper,  and  it  sucb  time  or  times  as  they  shall 
tbink  moat  advantageous  foi  the  interest  of  tbe  subjects,  after 
proper  advertisements  in  tbe  newspapers,  the  whole  lands," 
&e.,  enumerating  certain  tanda,  above  specified,  in  the  set- 
tlement, and  also  appointing  them  to  sell  out  stock,  &c.  "  and 
to  apply  the  price  of  the  said  lands  and  others,  which  are  so 
appointed  to  be  sold,  in  payment  of  my  debts,  and  of  tbe  lega- 
cies and  donations  herein  before  mentioned,  and  of  all  other  le- 
r'es  and  donations  which  Imay  berea(tergTint,"Sic.  "  Septivto, 
irder  (hat  my  said  trustees,  after  payment  of  the  eipenaea  to 
be  incurred  in  the  execution  uf  this  trust,  the  debts  due  by  me, 
tbe  provisions  which,  in  case  of  my  marriage,  1  may  leave  to 
my  widow  and  children,  the  legacies  and  donations  bereby  grant- 
ed and  alt  other  legacies  and  donations  to  be  hereafter  granted 
by  me,  as  aforesaid,  either  by  a  regular  deed,  or  by  any  writing, 
instrnctian,  or  letter  under  my  band,  may  lay  out  and  employ  ihe 
surplus,  if  any  shall  be,  of  my  personal  eatate,  and  tbe  produce 
of  my  land  estate,  in  tbe  purcbase  of  lands,  and  thereafter  make, 
grant,  and  execute  a  valid  and  formal  disposition  and  entail  of 
the  lands  so  to  be  purchased,  and  of  the  whole  residue  and  re- 
mainder of  my  lands  and  estate,  and  others  herein  particularly 
and  generally  before  mentioned,  which  I  bereby  direct  and  ap- 
point to  be  nlled,  in  all  time  hereafter,  tbe  lands  and  estate  of 
Gairdoch,  to  and  in  favours  of  the  heirs  of  my  body,  and  their 
heirs  and  assigns  whatever ;  whom  failing,  to  and  in  favour  of  tbe 
caid  John  Walker,  cabinec-m^ker  in  London,  my  cousin,  and  the 
heirs-malc  of  hia  body ;  whom  failing,"  &c. 
to  rarious  substitutes  of  entail  nominated,  or  to  be 
nominated,  under  burden  of  the  jointure  and  annuities. 
Farther, 

"  I  do  hereby  reserve  to  tnyself,  not  onlymylifercntof  the  whole 
subjects  hereby  conveyed,  but  also  full  power  and  lilierty  to  sell, 
utc,  ind  disjiose  thereof,  and  burden  tbe  surne  at  my  pleasure,  as 


well  gratuitously  as  for  onerous  causes  ;  and  also,  to  cancel,  re- 
voke, alter,  or  innovate  theie  presents  at  my  pleasure,  at  any 
time  during  mjr  life,  and  even  on  deathbed." 

On  the  21st  of  June  180S,  the  truster  appointed 
John  Walker,  jun.  bis  successor,  in  place  of  John 
Walker,  sen-,  and  left  the  following,  among  other 
written  instructions : — 

"  On  considering  that  Carron  House,  with  the  grounds  around, 
on  tbe  north  of  the  river,  are  appointed  by  my  trust-deed  to  be 
sold,  as  well  as  all  the  property  on  the  south  of  Carron,  for  pay- 
ment of  alt  my  debts,  and  legacies  or  donations  granted  or  to  be 
granted  ;  and  that  it  may  be  proper  and  necessary  to  keep  tbe 
bouse  as  at  present,  wilb  the  gardens  and  pleasure-grounds,  in 
proper  order  for  a  sale,  and  the  furniture  to  remain  in  tbe  bouse 
for  auch  convenient  time  as  tbe  trustees  may  appoint ;  and  that 
I  wish  tbat  Jobn  Walker,  my  cousin,  in  tbe  Renfrew  Bank, 
Greenock,  bis  blher  being  now  dend  in  London,  may  get  possea- 
sion  of  tbe  estates  of  Pockncavc  and  CJrchardhead  at  the  first 
term  of  Martinmas  after  my  decease  ;  and  now  intending  tbat 
said  Jobn  Wulker  abould  get  the  furniture  of  Carron  House,  and 
farming  stuck,  tbe,  formerly  meant  to  be  sold  for  benefit  of  the 
trust-eatate  :  Therefore,  I  request  my  said  trustees,  under  my 
trust-deed  of  1  llh  August  179S,  to  grant  to  the  said  John  Wal- 
ker, my  cousin  (as  soon  after  mj  deccu&e  as  they  can  find  con- 
venient to  dispose  of  Carran  House,  Sic.  as  above  stated),  all  the 
furniture  of  every  kind  in  Carron  House,"  with  certain  excep~ 
lions,  by  way  of  legacy,  and  otherwise,  "  Declaring  hereby,  [hat 
if  my  said  trustees,  or  tbe  tnujority  of  their  number,  shall  find 
any  painful  difficulty  in  settling  the  donations  above  granted,  I 
hereby  an(horise  and  empower  the  saids  trustees  to  sell  off  by 
public  roup  the  whole  subjects  above  named,  for  ibe  benefit  of 
the  trust-estali!  undertheiruharge,  except  only  the  articles  gianted 
to  the  two  ladies." 

On  the  24th  of  July  1809,  he  wrote  a  third  letter  of 
itistmctionsconcerninff  various  legacies,  &e.  He  after- 
wards added  other  ana  similar  instruottons, — to  one  of 
which,  I9th  August  1809,  he  appended  this 

"  JV.it. — It  is  not  my  intention  thai  any  of  tbe  legacies  be 
paid  until  the  sale  of  Carron  Mouse  and  lands,  &c.  to  procure 
the  money,  unless  the  aums  ordered  tpr  the  poor  of  the  four 
parishes,  and  mournings  to  the  ministers  there,  at  my  decease." 
Another  of  these  instrnctions  was  as  follows: — 

"  In  case  it  should  happen  that  any  of  the  creditors  for  lent 
money,  as  there  will  be  but  few  unsettled  sccounts,  should  be- 
come impatient  for  payment  before  sales  of  the  properly  be  ac- 
complished in  a  regular  way  to  clear  off  my  dchlB,"  "if  muney 
cannot  be  easily  borrowed  by  the  trustees  on  security  of  the 
lands,  to  be  redeemed  at  tbe  sale,  and  which  I  hereby  authorise 
tbe  trustees  to  endeavour  to  do ;  hut  if  not  obraiiied.  I  request 
they  muy  sell  immediately  a)l  of  the  lands  on  the  Routh  of  Car- 
ron, including  the  feus  and  large  granary  of  OnihiirtiBtouo,  or  as 
much  as  may  be  necessary  to  satisfy  the  demandH,  divided  into 
lots,  for  more  coiiveniency  of  lale,  according  to  a  particular  atate 
of  tbe  property,  and  supposed  values,  as  here  parttculariy  re- 
Mr  Ogilvie  more  than  once  altered  the  destination. 
After  his  death,  his  personal  property  amounted  in 
1B18,  to  above  £8000.  But  his  personal  debts  were 
of  nearly  three  times  that  amount.  The  surviving' 
and  accepting  trustees  did  not  succeed  in  selling  the 
lands  directed  by  the  trust  to  be  sold,  allhongh,  sub- 
sequently, on  the  7th  of  July  1»30,  about  £60,000 
worth  of  lands  were  sold.  Meanwhile,  the  Bank  of 
Scotland,  a  creditor  of  the  truster,  brunght  a  ranking 
and  sale.  The  common  agent  prepared  a  state  and 
order  of  ranking,  whereby  he  found, 
"  That  these  legatees  may  rank  upon  the  price  of  the  land* 
which  have  been  sold  poslerior  ro  the  onerous  creditors  of  Mr 
Oijilvie,  but  cannot  be  allowed  to  fonk  upon  tbe  rents  or  price 
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of  those  luids  which  were  ordered  b;  Mr   OgilTie  to  be  en- 
uiied." 

Bennet  and  vponse  and  others,  who  claimed  u  le- 
gatee* under  a  codicil,  objected  to  this  raukinff.  And 
tbe  Lord  Ordinsry,  on  i)lk  December  1831,  pro- 
nonneed  this  judgment : — 

"  Finds  that  the  late  Mr  Ogilvie  of  Gairdoch  conveyed  hi» 
whole  heritable  and  moveable  propertj  to  truateei,  by  b  deed  in 
seventeen  hundred  and  ninety-eight,  for  payment  of  hie  debt*, 
and  cert*iii  annuities,  It^aeies,  And  donationi  therein  ipedGed  : 
'  Ana,  For  payment  of  a)l  other  annuities,  legacies,  or  dona, 
tions  which  I  may  hereafter  grant  to  any  person  or  persons  by  a 
repilar  deed,  or  by  any  writing,'  &e.  That  llie  iruslees  were 
authorised  to  sell  certain  parts  of  his  heritable  property  special- 
ly enumerated,  '  and  to  apply  the  price  in  payment  of  my  debts, 
and  of  the  legacies  and  donalicns  herein  after  mentioned,  and  of 
all  other  legacies  and  donations  which  I  may  hereafter  grant:' 
That  the  deed  farther  provides,  '  that  my  trustees,  after  payment 
of  the  expenses  to  be  incurred  in  the  execution  of  this  trust,  and 
the  debts  due  by  me,  the  legacies  anddonalions  hereby  granted, 
and  all  other  legaeies  and  donations  to  be  hereafter  granted  by 
lae,  as  afomaid,  may  lay  out  and  employ  the  surplus,  if  any 
shall  he,  of  my  penona]  estate,  and  the  produce  of  my  land  es- 
tate, in  the  purehnse  of  lands,  and  thereafter  execute  a  valid  en- 
tail of  the  lands  so  to  be  purchased,  and  of  the  whole  residua 
and  remainder  of  my  lands  and  others  herein  particularly  and  ge-. 
nerally  before  mentioned,  to  and  in  favour  of,'  &e. :  Beside*  his 
liferent,  the  truster  reserved  power  to  sell  and  burden  the  sub- 
jects at  bis  pleasure,  as  well  gratuitously  as  for  onerona  causes, 
and  also  to  rancel,  revoke,  or  innovate  the  trust-deed :  Finds, 
that  subsequent  to  its  date,  Mr  Ogilvie,  by  varioua  codidts,  left 
instructions  to  pay  legacies  to  various  pereons  who  are  now 
claimants  :  Finds  the  instructions  to  entail  the  whole  residue 
and  remainder  of  his  lands,  beyond  those  specially  enumerated 
which  were  to  be  sold,  cannot  be  construed  to  implya  special 
provision  or  conveyance  to  the  heirs  of  entail  of  specific  lands, 
entitling  them  to  plead  that  it  must  be  prererabie  to  general  le- 
gacies ;  and  although  instructions  bare  not  been  given  to  sell 
lands  sufficient  for  payment  of  these  legacies,  it  must  be  pre- 
sumed that  this  has  arisen  from  hia  not  supposing  that  his  per- 
sonal funds  and  lands  sold  would  fall  short  of  the  sum  necesaary 
fur  fulfilling  all  the  purposes  of  the  trust,  and  not  that  it  ^vst 
with  the  view  of  preferring  the  heirs  of  entail,  at  all  events,  to 
the  disappointment  of  legstees  subsequently  favoured  by  him  : 
Therefore  finds,  that  ttie  legatees  are  entitled  to  payment  oat  of 
the  trust-estate,  and  the  residue  to  be  entailed  is  only  after  all 
the  other  purposes  of  the  trust  have  been  exeeuted  ;  and  ordains 
ibe  common  agent  to  alter  the  order  of  rankiiig,  in  terms  of  this 
ioterloeutor,  and  decerns." 

The  common  aj^nt  reclaimed  ;  and  the  Coart  having 
adhered,  he  appealed,  pleading' — I.  It  ia  an  nndoabt- 
ed  rule  of  taw,  that  while  general  legacies — i.  e.  le- 
gacies of  Bums  of  money — suffer  abatement  propor- 
tionally, in  consequence  of  the  inadequacy  of  the  fund 
out  of  which  they  are  directed  to  be  paid,  a  legacy  or 
settlement  of  a  ipecific  subject  must  nave  full  effect, 
prorided  that  specific  subject  remains  extant, — II. 
The  same  rule  is  necessarily  applicable  to  settlements 
made  through  the  intervention  of  a  trust  as  tf>  deeds 
of  legacy  or  conveyance  made  directly  in  favour  of 
l^^tees  or  disponees. — HI.  It  appears  from  a  fair 
analysis  uf  the  settlements  of  Mr  Ugilvie,  that  a  cer- 
tain portion  of  his  heritable  estate,  speci&ll^  describe 
ed,  was  ordered  to  be  entailed.  The  provision  thus 
made  in  favour  of  the  heir  of  entail  is  precisely  of  the 
same  nature  as  any  other  speciGc  beqnest  or  settlement, 
and  must  receiveeffectaccurdingly.if  the  subject,  or  the 
price  of  the  subject,  remains  extantand  distinguishable. 
— IV.  Tlie  presumed  will  of  the  testator,  in  relation  to 
the  matter  in  dispute,  is  founded,  not  only  upon  the  ge- 


neral rnle  of  law,  but  upon  other  unequivocal  proofs 
contained  in  the  settlements  themselves.  Ansn'ered 
—I.  According  to  the  fair  and  legal  constrURtiun  of 
the  trnst-disposttion  and  codicils,  it  was  the  intention 
of  the  testntvr  to  subject  bis  whole  estateii,  heritable 
and  moveable,  to  puyment  of  all  his  debts  and  le- 
gacies, and  only  to  entail  the  residue  after  these  ob- 
jects had  been  fulfilled. — II.  According  to  tlie  ht( 
and  legal  construction  of  tijese  instruments,  the  dona- 
tion or  provi-ion  in  favour  of  Mr  John  Walker,  and 
the  other  heirs  uf  entail,  was  not  of  the  nature  of  a 
special  legacy  necessarily  depending  on  the  existence 
of  any  particular  subject,  but  was  truly  of  a  residuary 
nature,  and  consequently  that  donation,  as  in  the  case 
of  all  residuary  legacies,  must  be  postponed  in  a  com- 
petition n'itli  the  other  debts  and  legacies  of  the  tes- 
tator.— III.  Mr  Ogilvie  eKpresslv  reserved  to  himself 
full  powers  gratuitously  to  buruen  the  whole  lands 
conveyed  to  his  truUees,  and  because  the  codicils  sub- 
sequently executed  by  him  in  favour  of  the  respon- 
dents fall  expressly  within  the  powers  thus  reserved 
by  hint. 

I19tb  June  1S33.1 

Lard  Chancellor. — My  Lords,  in  this  ease,  the  question  is  of 
the  same  description  as  that  your  Lordships  before  heard.  It 
does  nut  rest  entirely  upon  the  general  principles  which  are  not 
in  dispute,  but  upon  the  application  of  the  individual  case  to 
those  general  principles,  'f  he  question  here  is  simply,  wbetbet, 
in  this  particular  disposition  and  arrangement  of  the  property 
which  was  conveyed  by  this  trust-deed,  or  deed  of  settlement,  as 
it  is  called,  which  was  made,  there  ia  a  specific  disposition  to  be 
taken  to  he  made  as  to  the  real  estate ;  or  wheiber  it  is  in  the 
nature  of  a  disposition  only  of  what  may  be  called  the  residue? 
My  Lorda,  as  there  wass  difference  of  opinion  among  the  learn- 
ed Judges  of  (he  Court  below,  1  shall  certainly  move  your 
Lordships  to  grant  lime  to  consider  this  matter  «  little  futther, 
before  pronouncing  any  Opinion  upon  it. 

Judgment  postponed, 

(T6th  August  1833).— The  consideration  of  the 
cause  resumed,  and  judgment  of  the  Conrt  below  af- 

Sccond  Division. — Lord  Medwyn,  Ordinary. — Richardson  8t 
Connell,  Appellant's  Solicitors Alexander  Dobie,  Respon- 
dent's Solicitor. 


I9M  Augutl  m33. 

No.  4. — John  Grieve  {  Waddkl's  Tkubtbe),  zip- 
pellant,  v.  Thomab  WiLSoy,  Retpondeat. 

Obligation — Trust — Heritable  Creditor — An  htriiabh  emiUor 
kating  threatened  to  ttlUhf  landt  eoraoftd,  in  virtue  of  hit  bend 
andtanttci  and  tht  dAtar  having  graiMd  inbteiuent  htrilaUe 
lecarillet,  Qii'l  a/lemi'rdi  ap/mialed  a  truUee  i  and  the  truilee 
having  graaleil  nn  ob'.iiaiinii  to  llie  Jtrtl  heritaUe  credUor,  lo 
pay  hit  debt  out  oj  the  ^Tit  of  any  part  of  the  triat-eUate  lold 
by  Aim,  on  Ike  condition  of  bii  attoanng  him  to  bring  the  vAolt 
totatei  and  it  having  aflermmU  turned  out  that  the  Jlrit  heri- 
table credilot'i  laiiie  trai  null,  and  being  reduced — Circvm- 
ilancetiu  ivhlch  it  m^i  held  f  affirming  the  judgmeal  of  the  Court 
betouij  that  the  Irntt^-e  aai,  nolmthilanding,  bound  to  pay  the 
herUabU  debt  injotl. 

In  1807,  Waddel  granted  a  bond  for  £600  to  James 
Wilson,  over  Liltycuckee  and  Longridgemuir,  lu- 
feftnient  followed  in  WiUon's  favour.  And  having 
died,  a  precept  of  dure  constat  was  granted  to  the  re- 
spondent as  his  hmr,  on  which  he  was  infeft.  Waddel 
thereafter  granted  heritable  bonds  in  bvour  of  other 
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[Angoit 


creditor!,  which  were  followed  by  infeftment-  His 
sffuira  afterwards  became  einbBrra«spd  ;  and  he  (trant- 
ed  a  tru»t-deed  in  the  appellant's  favour,  in  which  he 
1T8I  infeft.  Wilson's  bond  contained  a  clause  uf  sale 
in  the  usual  terms ;  and  in  virtue  thereof  he  took 
steps  to  bring  the  property  tu  sale.  The  appellant 
remonstrated  afrftinst  this ;  and  he  attended  the  meel- 
inff  fixed  for  disposing  of  the  lands,  and  protested 
K^inst  the  sale.  In  consi'ijiience,  the  following  ar* 
rungement  was  entered  into,  1st  September  ISSOi 

"  Sni, — In  contMention  of  ^dut  bavrng  ailJDiimed  tbe  sale  of 
Mr  Robert  WHildel'i  landH  of  Liltjrporkee.  and  othen,  nintiin- 
ed  in  hii  band  to  you  for  £600  Sterling.  Hnd  sgrred  to  MkE  the 
PBirnient  of  your  uid  bond  out  of  the  price  of  Mr  Wsddel's 
lands,  when  the  same  ahall  be  sold  by  me,  in  virtue  of  a  trust- 
deed  executed  by  Mr  Waddel  in  my  favour,  for  behoof  of  his 
rredftors  in  genera],  I  hereby  bind  myself,  as  tnistre  foresaid, 
to  pay  to  yoii  the  said  sum  of  £600,  out  of  the  firat  of  the  price 
of  any  part  of  Mr  Waddel's  lands  that  shall  obtain  soonest  a 
puTchnier ;  and  lil]  the  recovery  ofiurh  price.  I  a^ree  and  bind 
myself,  as  trustee  foresaid,  to  pny  yoii  Ihe  interest  due  to  ^ou  at 
the  re)!ulHr  lerms,  according  to  your  bond.  1  shall  likewise  pay 
you,  al  Martinmaa  next,  the  expenses  you  have  hitherto  incurred 
in  offering  the  raid  lands  for  sale.  &c. ;  and  farther,  in  case  you 
ahall  be  desirou*  ofreceiving  your  money  before  the  lands  can 
be  sold,  I  promise  to  do  what  I  oan  to  obtain  it  for  you,  upon  a 
transference  of  your  security.     J  am,"  be. 

The  appellant  having  been  urged  by  the  respondent 
for  a  partial  payment,  lie  wrote  his  agent  as  follows : 

"  You  may  please  send  me  your  client's  bond  and  infeftraent, 
tec.  i  and  if  the  agent  to  whom  I  shall  show  it  shall  be  satisfied 
with  the  tille,  end  your  client  be  willing  to  bear  the  expense  of 
an  aasignation,  I  can  now  obtain  you  payment  of  the  whole  debt ; 
or  ifany  unexpected  obstacle  ante  (o  prevent  this,  I  shall  pay 
from  £150  to  £300  to  aroaunl,  upon  receiving  a  proper  ac- 
knowledjiiaenl,  with  an  obligation  to  assign  the  security  to  that 
eitcnt.  if  required,  at  your  client's  expense,  provided,  on  aeeing 
your  cUenfa  title,  I  shall  find  myself  in  safety  to  do  tbia." 

The  titles  were  transmitted  to  the  appellant  by  the 
respondent's  agent,  occonipanied  by  the  following 
letter : 

'■  From  a  perusal  of  these  writings,  you  will  find  Mr  Wilson's 
tide  to  the  bond  complete,  and  witb  the  vxlidiiy  of  which  I  pre- 
sume you  will  be  satisfied.  After  examining  the  papers,  I  wish 
you  to  write  me  what  the  neat  experse  of  the  pniposed  assigna- 
lion  will  be,  and  tn  laj;  if  you  will  cause  R.  Waddei  bear  a 
part.  I  have  no  objeclians  that  Mr  Wilson  be  at  the  expense 
of  the  aasignation,  and  the  stamps  for  the  infcftment ;  but  I  do 
really  think  it  would  bs  exceedingly  hard  to  pak  more." 

Upon  examination  of  the  titles,  it  was  fonnd  they 
were  defective.  The  appellant  wrote  to  Mr  Smith 
on  SIst  December  1821 : 

"  Having  put  into  the  bands  of  the  agent  for  the  gentlemen 
from  whom  I  proposed  to  obtain  money,  upon  an  assignation  to 
the  aecuiity  b>'ld  hy  your  client,  Mr  Wilson  over  the  lands  of 
Liltycockee  and  Longridgemuir,  the  title-deeds  of  that  security, 
he  obsenre*  that  sasine,  given  upon  the  bond  by  Robert  Wad- 
del  to  James  Wilsun,  ii  informal.  The  person  mentioned  in 
the  instrument  as  bailie  having  been  absent  when  the  infeft- 
ment  was  taken,  an  attempt  has  been  made  lo  anpply  this  defect, 
by  the  following  words  written  at  the  bottom  of  the  deed  :  '  Ro- 
bert Waddei  of  Bunihaad.  in  my  prasince  aiid  bailie,  in  abaince 
of  H.  Smith.'  This  marking  is  not  refrrred  to  in  the  doquet 
pf  tfae  notary,  not  is  it  authenticated  as  the  band-writing  of  Ro- 
bert Waddei,  for  which,  and  other  reasons,  the  aRcnt  alluded 
to  considers  the  itislrument  to  l>e  irregular,  and  that,  in  fact,  'here 
ia  nothing  more  than  a  personal  aeenrity  to  come  in  competition 
with  the  other  ereditora  of  the  granier  of  the  bond.  He,  there- 
fore, decline*  advsndng  the  money,  and  for  the  same  reason,  I 


must  also  decline  tasking  any  payment  to  account  from  my  owo 
funds  till  the  defect  bai  been  obviated. " 

The  interest  was  paid  by  the  appellant ;  but  after 
the  defect  was  discovered,  the  payment  was  qualified 
by  a  declaration,  that  it  should  not  invaliclate  any 
legal  ohjecticin  to  the  respondent's  titles.  T^e  re- 
spondent then  brought  an  action  against  the  ncpellant 
for  payment  of  the  sum  contained  in  the  bona,  under 
deduction  of  the  sum  paid  to  account.  And  the  api 
pellant  raised  a  counter  action  fur  reduction  of  Jamea 
Wilson's  instrument  of  sasine,  the  precept  of  clnre 
comtat  in  the  respondent's  favour,  and  the  sasine  fol- 
lowing thereon,  together  with  the  appellant's  letter 
of  obligation,  and  for  repetition  uf  the  sum  paid  to 
account,  &C,  The  grounds  of  reduction,  in  additioa 
to  the  usual  reason,  were : 

*■  Secvndo,  No  legal  iufeflment  ever  passed  on  the  said  bond 
and  disposition  in  security  in  favour  of  the  said  James  Wil- 
aon  ;  Hume  Smith,  flax  dresser  in  Blsckbum,  (he  person  stated 
in  the  said  instrument  of  nE<ine  as  the  bailie  constituted  by  tb« 
precept  of  sasine  contained  in  Ihe  said  bond  and  dispncitiun  iik 
security,  and  who  is  represented  aa  having  given  infeftioent  to 
the  said  James  Wilson,  waa  not  preient  on  the  ground  of  the 
lands,  at  ibe  hour  and  on  tbe  day  specified  in  the  aaid  instru> 
ment,  and  did  not.  as  there  represented,  receive  bond  and  di»< 
position  into  his  hands  from  the  procuiator  therein  named,  nor 
give  and  deliver  the  same  to  the  notary  public,  to  be  read  and 

5ublished  to  the  wilnessea,  and  others  present ;  and  the  said 
lume  Smith,  aa  bailie,  did  not  give  and  deliver  heritable  state 
and  sasine.  actual,  real,  and  corporal  posiession  to  the  said 
James  Wilson,  of  all  and  whole  the  subjects  therein  mentioned, 
and  did  not  deliver  to  tbe  procurator  therein  named,  the  symbols 
of  infeftmenl  therein  described  ;  and  the  said  instrument  ol  sa- 
sine and  registration  thereof  are  therefore  inept,  irregular,  and 
void,  and  ineffectual  to  constitute  a  real  burden  or  aeciirity  on 
the  subjects  described  in  the  said  bond  and  disposition,  which 
subjects  fall  under  tlie  trust,  and  aie  part  of  tbe  lands  in  which 
the  appellant,  as  trustee,  stands  infcft  aa  aforesaid  :  Ttriio,  Tbe 
foresaid  precept  of  clart  coiutal  was  granted  by  the  said  Kobert 
Waddei,  upon  the  supposition  that  the  said  James  Wilson  bad 
been  regularly  and  legally  infell ;  but  is  he  waa  not  so  infefl,  and 
as  the  instrument  of  sasine  bearing  to  proceed  on  the  said  bond 
and  diiposition  in  security  is  irregular,  null  and  void,  the  said  pre- 
cept of  dan  csmlal,  sod  the  instrument  of  sssine  fuUuwing 
thereon  in  fovour  of  the  said  Thomas  WiUon,  aa  heir  of  his 
said  cousin  James  Wilson,  are  not  warranted  by  the  stale  of 
the  previous  title,  snd  therefore  null  and  void  :  Qnarlo,  The 
foresaid  letter  of  obligation  was  granted  by  tbe  said  John  Grieve, 
trustee  furesaid.  upon  tbe  understanding  that  tbe  said  Tfaumaa 
Wilson  held  a  valid  and  preferable  heritable  security  uver  the 
lands  before  mentioned  i  that  the  said  Thomas  Wilson  repre- 
sented to  the  said  John  Grieve,  and  made  him  believe  that  be 
held  such  valid  preferable  heritable  security ;  snd  it  was  onlj 
upon  this  understanding  that  the  ssid  John  Grieve  agreed  to  comb 
under,  nnd  did  gnni  tbe  foresaid  letter  of  obLgation ;  That  aa 
the  said  Thomas  Wilaon  did  not,  at  the  time,  hold  a  valid  heri- 
table security  to  the  said  subjecta,  and  aa  the  writa,  bearing  to 
constitute  tte  aaid  heritable  tecunty,  are  null  and  void,  and  ^% 
Ihe  said  letter  of  obligation  was  granted  in  consequence  of  mis- 
representation, and  from  a  misunderstanding  of  the  true  state  of 
the  fact,  and  as  there  is,  therefore,  sn  error  in  nJnUiniialiiut,  tbe 
aaid  letter  of  obligation  is  uull  sud  void." 

The  Lord  Ordinary,  on  29tli  June  1824,  itaoed  this 
note: 

"  As  it  Is  admitted  that  Hume  Smith,  who  is  said  to  bave 
acte^  as  bailie,  in  the  body  of  tbe  instrument  of  sasine,  to  wliich 
alone  the  notary's  doquet  applies,  waa  not  so  much  as  present, 
and  tbe  sasine  is  recorded  in  the  Register  of  Sasinea  as  a  faUe 
instrument,  nu  notice  being  taken  in  the  regiater  of  tbe  addition 
at  the  foot  of  the  pagea  ot  the  sasine,  ssid  lo  bave  been  made  by 
Robert  Waddei,  the  L«nl  Ordinary  is  dearly  of  opinion  that 
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the  iMlne  1*  null  ind  nrid,  and  tiMrefore,  if  tbe  letter  by  the 
truitee,  Mr  Greive,  to  Hr  WilsDo,  lit  September  1B20,  and 
the  proceeding!  rollowing  therean,  had  been  out  of  tbe  way,  the 
Lord  Ordinnry  could  hare  bad  no  henitation  in  redncing  the  in- 
feftment,  and  finding  that  it  confcned  on  Mr  Wilson  no  ri^bt  of 
preference  to  payment,  in  competition  with  Mr  Waddcl'i  other 
ereditora  ;  and,  inrierd,  the  Lord  Ordinaiy  baa  no  difficulty  of 
beinn  of  that  opinion,  in  ao  far  lu  any  right  of  preference  is  con- 
stituted by  the  infeftment.  Hia  only  doubt  ariac*  from  that 
letter  which  wna  grented  by  Mr  Grieve,  as  trustee  for  the  cre- 
ditors, binding  him«elf,  f  ua  trustee,  to  pay  Mr  Wilson  in  full, 
in  comidetmtion  of  bis  postponing  tbe  sals  of  tbe  lands  in  bis 
bond  and  sasine,  which  he  bad  then  regularly  brought  into  the 
market,  and  to  allow  the  sale  of  tbesa  parta  of  Mr  Waddei'i 
estate  to  be  included  in  the  sale  of  the  rest  Mr  Grieve  in- 
dred  says,  that  when  he  gave  tbii  letter,  he  bad  not  seen  Mr 
Wilson's  bond  and  saaiue  ;  but  this  was  his  own  fault,  since  they 
were  lying  on  the  table  in  the  room,  as  the  warrant  under  whicB 
the  Undi  were  to  be  sold.  On  the  other  hand,  it  may  be  aaid 
that  Mr  Wilson  loat  nothiugby  deaisting  from  the  sale,aince  the 
purchaser  would  not  have  paid  tbe  price  until  he  got  a  sufficient 
title,  which  Mr  Wilson  could  out  have  given  him,  or  st  least 
if  the  t«nd,  witboul  the  sasine,  inuld  be  held  to  constitute  a 
kiifflcient  rnandale  to  sell,  wbich  the  Lord  Ordinary  inclines  to 
think  it  did.  still  Mr  Wilton  would  have  had  no  preference  over 
the  other  creditors  of  Mr  Waddel,  and,  therefore,  losing  nothing 
by  the  delsy  of  the  sale,  ia  not  entitled  to  inaist  tor  payment,  in 
virtue  of  bin  letter.  The  case  being  complex  and  uncommon, 
appears  to  tbe  Lord  Oidinary  to  be  proper  for  being  laidal  ouce 
bi^fore  the  Court." 

The  Court  iu«tained  the  reaiona  of  reduction  u  to 
Jamea  Wilaun'a  assine,  and  naiuttted  the  om  tu  the 
Lord  Ordinary  aa  to  the  ramsininff  points.  A  con- 
dexcendence  and  ana  wen  and  mutual  caaea  were 
lud^ed ;  and  the  Lord  Ordinary,  on  StJth  November 
ltiij6,  itumed  tbio  judgment : 

"  For  the  reaiont  eiprensed  in  the  prefixed  note,  rrpcls  the 
defences  in  the  action  st  Thomas  Wilson's  instance  against  John 
Grieve,  and  decema  against  the  said  John  Grieve  for  payment 
to  aaid  pnrsuer  of  jCSOO,  with  tbe  legal  interest  thereof  since  the 
terra  of  Whitsunday  1622;  assoiliies  him.  of  courae,  from  all 
the  other  conduHioiii  of  tbe  anion  of  reduction,  at  tbe  instance 
of  the  ssid  John  Grieve,  against  bim,  except  from  tbnt  which 
has  been  already  decided  by  the  Court,  namely,  that  tbe  sasine 
in&vouroftheswd  Thomu  WIIkou  is  vuid  and  null ;  Bnds  Mr 
Wilson  entitled  to  the  expenses  of  discussing  this  point,  relative 
lu  the  effect  of  Mr  Grieve'a  obligatory  letter  to  bim  ;  that  is, 
■ince  the  26th  day  of  Nuvemher  Iti25,  but  to  no  other  expenses, 

■lid  remits  to  tbe  su'lltor  of  Court  to  riuc  the  same.— JVbK 

Tbe  Lord  Ordinary  formerly  made  avizandum  with  this  case  tu 
the  Court,  and  ordered  memorials  to  be  pre(iared  for  their  Lotd- 
abipi ,  on  account  of  tbe  difficulty  aritiiig  out  of  the  effect  of  Mr 
Orieve'a  letter  to  Mr  Wilson,  1st  September  1820.  obliging 
himself,  f  ua  trustee,  unconditionally,  to  pay  to  Mr  Wilson  the 
lull  amount  of  bit  debt, '  out  of  the  first  of  the  price  of  any  part 
of  Mr  Wdddel'a  lands  that  shall  obtain  soonest  a  purchaser,' 
and  the  event  of  the  aalea  having  proved  that  there  was  nnc 
BuSciency  of  funds  to  pay  his  debt  in  full,  with  those  due  to 
the  other  creditors.  Mr  Wilson  pleaded  alio  on  his  heritable 
bond  and  infeftment  entitling  bim  to  ful!  payment  ;  but  on  thia 
right  of  preference  the  Lord  Ordinary  having  noduubt,  expreaied 
his  decided  opinion  that  the  aaaiiie  was  null,  and  bentoned  no 
right  of  preference,  independently  of  the  letter,  and  he  hoped 
that  tbe  Court  would  have  decided  both  points  ;  but  the  Lord 
Ordinary  haa  to  re^t,  that  Ibey  have  deferred  to  him  the  task 
of  giving  bis  single  judgment  on  the  point  which  he  referred  to 
their  united  wisdom.  Tbey  (S5th  November  1825)  confirmed 
bit  opinion  of  the  aatine;  their  Lordships  have  found  it  void 
and  null,  they  reduced  it,  and  remitted  the  other  points  of  the 
cause  to  him  to  be  disposed  of.  In  obedience  then  to  this  re- 
mit, be  baa  attentively  reconsidered  the  cases  for  both  parties, 
with  the  wbolp  proceedinga.  He  looks  upon  it  aa  a  point  of  law 
well  nnderstaod,  that  where  two  coutiicling  patties  are  in  etior 


about  tbe  essenliatf  of  a  contract,  it  muit  be  void  and  null ;  and 
the  Lord  Ordinary  felt  all  tbe  difficulty  arising  out  of  tbe  &ct, 
that  Mr  Wilson  and  Mr  Grieve  both  were  satisfied  that  Mr 
Wilsonhad  an  infeftment  affording  bim  apreference  for  payment 
of  hia  full  debt  of  jEBOO  ;  whereas  it  baa  been  decided  that  the 
tadne  is  void  and  null,  so  that  tt  may  be  thought  tlwt  tbcra  waa 
an  error  in  both  psriiea  relative  to  the  auhject  of  ibe  eontiart, 
which  may  render  it  void.  But  there  are  other  considerations 
which  must  be  kept  in  view.  Had  parties  entertained  the  idea 
that  Mr  Waddel's  estate  and  funds  were  insufficient  for  pay. 
mentof  his  debts,  then  it  might  well  be  admiitedthatnooiheridea 
could  have  antuated  Mr  Grieve,  when  he  obliged  himself  to  pay 
Mr  Wilton's  debt  in  full,  than  that  be  bad  a  right  of  preference 
to  full  payment-  But  this  is  not  tbe  truth  ;  for  Mr  Grieve's  idea 
was,  thsl  Mr  Waddel's  estate  Was  worth  coiisiderabi)'  more  than 
bis  debts,  as  is  proved  by  the  protest  rakeiiagainst  Ibe  sale,  when 
about  to  be  made  by  Mr  Wilson.  He  there  gives,  aa  one  of  the 
reason*  of  hia  protest — '  Becaute  the  Irutt-estate  conveyed  to 
the  said  John  Grieve,  as  tmstee  aforesaid,  is  greatly  more  tbau 
aiifBcient  to  pay  all  the  debts  of  the  said  Robert  Waddel.'  Mr 
Grieve's  reason,  therefore,  for  preventing  the  sale,  and  obligii-g 
himself  to  pay  Mr  Wilton's  debt  in  full,  no  way  arose  from  the 
idea  alone  of  the  latter  having  a  preferable  securityfor  his  money  j 
becaute,  ohether  he  had  a  preference  or  not  waa  of  no  impor- 
tance, seeing  there  was  a  fund  sufficient  to  pay  all  Waddel's  debts. 
Mr  Grieve'a  idea  probably  was,  that  if  Mr  Wilaon  sold  tbe  lands 
and  paidhimself,  the  cominitsion  due  to  tbe  trustee  might  prvfanfa 
be  diminished.  Rut  whatever  were  his  motives,  the  Lord  Ordi- 
nary rannol  hold  that  there  wssan  etsential  error  in  tbe  subjecl- 
mHtter  of  tbe  contract.  Mr  Wilson  had  a  mandate  to  sril, 
wbich  would  have  been  good  bsd  there  been  no  sasine.  If  tbe 
warrant  bod  been  broad  enough,  he  migbl  have  sold  Mr  Waddel'* 
whole  eotate  {  and  had  he  raised  a  price  sufficient  to  pay  all  the 
debts  of  that  person,  he  might  hsve  handed  it  Over  to  the  truntee, 
Mr  Grieve,  and  called  on  him  lo  denuile.  which  be  moKt  have 
done.  It  was  to  prevent  a  sale  that  Mr  Grieve,  in  the  full 
belief  that  there  wereexuberant  funds  to  pay  all  the  debts,  grant- 
ed the  letter  which  gives  rise  to  this  question,  and  conaequeotly, 
the  Lord  Ordinary  cannot  hold  that  the  letter  waa  granted  on 
tbe  sole  ground  that  Mr  Grieve  believed  Mr  Wilson's  herilabU 
bund  and  infeftment  to  be  entitled  to  a  preference  to  tbe  claims 
of  hia  co-creditora.  The  Lord  Ordinary  feels  the  force  of  tbe 
question  put  by  Mr  Wilson,  and  which  im  man  can  now  answer, 
vis.  ■  who  can  tell  whether,  if  I  had  been  permitted  then  to  tell, 
thu  land  would  not  have  yielded  the  expected  price  ?'  Tbera 
can  be  no  answer  to  this,  except  from  presumption,  which  is,  that 
the  expected  price  would  hsve  been  obtained,  since  the  trustee 
thought  that  Mr  Waddel's  estate  Would,  after  paying  Ilia  debts, 
leave  a  reversion  ;  and  the  conclusion  from  that  it,  that  Mr  Wilson 
would  have  got  full  payment.  To  all  this,  it  ia  no  aniwer  that 
the  lands  aold  afterwards,  at  the  distance  of  years,  for  leaa. 
Time  and  circumstances  operate  changes,  of  which  Mr  Grieve 
must  be  held  In  have  taken  hia  chance.  Neither  is  tbe  Lord 
Ordinary  moved  with  the  idea  that  the  obligation  was  granted 
by  Mr  Grieve  ftu  truatee.  If  it  wat  an  obligation  that  be  waa 
entitled  to  gin  ; ua  trutlee.  it  will  bind  his  constituents  ;  if  no^ 
be  must  perform  it  personally.  Mr  Wilson  was  entitled  to  trust 
that  Mr  Grieve  knew  his  own  powers,  and  to  rely  on  his  unqua> 
lifted  obligation.  As  the  Court  have  done  tbe  Lord  Ordinary 
the  honour  to  defer  back  to  him  the  decision  of  this  part  of  the 
cause,  be  baa  thought  it  incumbent  on  him  tu  explain  his  views." 

Tbe  Cotirt  adhered ;  and  Mr  Grieve  appealed, 
pleading — I.  It  i«  a  mittake  to  lay,  that  at  tbe  time 
when  tbe  reapandent  advertiaed  the  land*  for  aale,  ha 
had  anf  power  to  do  so,  and  atiil  leu  to  aell  in  eonne- 

3uence  of  a  personal  mandate  granted  to  him  by  hii 
ebtor.  Two  fatal  objections  existed,  arising,  in  the 
Jirtt  place,  from  the  constitution  of  the  trust-right  la 
favour  of  tbe  appellant;  and  tecondli^,  itom  the  revo- 
cation which  followed,  of  the  commisaion  granted  in 
the  bond. — II.  The  partiei  were  in  error  as  to  the 
Bubjuct- matter  of  tbe  contract.  Tbey  conceived  that 
thf  y  were  uoatracting  at  to  an  heritable  right,  pre- 
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fcrable  ujifin  a  certain  portion  of  the  lands  of  the 
debtor ;  whereas  the  rtf^ht  wae  personal,  and  not  en- 
titled to  any  prt^ference,  ur  ratlier  wan  subaeaiient  in 
i(B  effect  to  tlie  rigbta  constituted  in  farour  ot  the  ap- 
pellant for  tbe  benefit  of  thoae  creditore  who  acceded 
to  the  trust,  or  chose  to  claim  under  it. — III.  It  hat 
been  a^Bumed  u  a.  strong  argument  in  faronr  of  the 
clnim  mnde  by  the  respondent,  that  if  he  had  been 
permitted  to  proceed  nilh  the  sale  at  Whitburn,  be 
might  hare  obtained  payment  of  hit  debt,  and  Chere- 
fiire  that,  as  rea  non  lunt  inlrgrte,  the  appellant  ia 
liable.  Thiii  is  a  most  gratuitous  and  absurd  assump- 
tion of  the  wliole  case.  It  nsnuraes,  in  the^n^  place, 
thnt  the  renpoiident  was  entitled  to  sell  the  lands ; 
and,  in  the  tfcond,  that  the  proceeds  would  have  been 
sufficient  to  liquidate  his  debt,  as  well  as  that  of  all 
the  other  creditors,  heritable  and  personal. — IV.  It 
has  been  at^ued,  that  the  reduction  of  the  upset  prices 
at  which  ttie  lands  were  at  first  exposed  to  sale,  baa 
occasioned  the  deficiency  in  the  Funds,  and  consequent- 
ly the  love  that  will  accrue  to  the  respondent,  if  bis 
present  claim  is  not  sustained.  This  argument  an- 
pears  tn  be  something  like  an  objection  to  the  mode 
of  mnnngement  adopted  by  the  trustee;  hecaaae,  un- 
less the  trustee  could  hare  obtained  a  larger  price 
than  he  did,  it  does  not  well  appear  bow  the  fact  of  a 
Bale  being  made  at  the  prices  which  they  brought, 
can  be  a  reason  for  the  judgment  pronounced  ;l>nt 
the  respondent  does  not  venture  to  assert  that  a 
lai^er  price  could  have  been  obulned  for  the  lands 
than  what  they  actually  brought.  Answered — I.  The 
obligatory  letter  founded  on,  bean  its  sole  considera- 
tion to  Iiave  been  the  respondent's  "  baring  adjourned 
the  sale  of  Mr  Robert  Waddel's  lands  of  Lihycockee 
and  othem,  contnined  in  his  bond ;  and  agreed  to  take 
payment  of  his  said  boud  out  of  the  price  of  Mr  Wad- 
del's lands,"  (generally)  "  when  the  same  should  be 
sold  by  tlie  appellant,  in  virtue  of  bis  trust-deed;" — 
and  tlie  respondent  having  acted  upon  this  agreement, 
by  adjourning  the  sale,  which  would  have  otherwise 
produced  him  pnyment,  be  is  entitled  to  the  stipulated 

fayment  from  tlie  appellant,  in  terms  of  said  letter. — 
I.  The  appellant's  own  protest  shows  not  only  that 
he  did  not  grant  the  said  letter  on  the  faith  of  the 
infef^ment  on  the  heritable  bond  being  valid,  but  that 
the  validity  of  that  infeftment  was  toully  immaterial, 
in  his  view  of  the  case, — as  he  anticipated  a  large  re- 
version  to  Mr  Waddel  himself,  sfter  the  payment  of 
all  his  creditors.  Had  the  appellant  deemed  the  vali' 
ditr  of  the  said  infeftment  at  all  material,  he  had  a 
full  opportunity  of  ascertaining  the  fact,  which  was 
apparent  from  the  face  of  the  instrument  of  saaine, 
then  laying  before  him  on  the  table  of  the  sale-room. 
And  he  wh»  bound,  and  indeed  must  be  presumed  to 
have  examined  it,  if  he  conceived  that  the  trauaaotion 
into  which  he  was  entering  was  in  any  respect  de- 
jwndent  on  tts  validity.  But  in  trath,  that  transac- 
tion was  altogether  independent  of  the  infeftment. 
And  there  was  evidently  no  error  in  mbftantiatibia  of 
the  contract,  even  although  the  appellant  had  been  as 
ignorant  of  it  as  he  pretends  to  have  been, — III.  Sup- 
posing an  infeftment  had  been  necessary,  the  respon- 
dent's infeftment,  defective  as  it  was,  would  nave 
completely  answered  his  purpose  in  the  present  case, 
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bad  the  aale  been  permitted  to  take  effect:  For  the 
articles  of  roup  under  which  the  lands  were  exposed, 
contained  an  express  specification  of  the  titles  to  be 
delivered  to  the  purchaser;  the  defective  instrument 
of  saaine  being  one  of  them.  And  it  was  declared) 
"  that  the  purchaser  shall  be  understood  to  have  sa- 
tisfied himself  with  the  sufficiency  of  the  said  progress 
and  title-deeds  previous  to  the  roup,  and  shall  not  be 
entitled  to  quarrel  the  same    thereafter   upon   aoy 

f round   whattsver."     This   clause   would    bave   been 
inding  on  any  parcbaser,  as  was  found  in  the  case  of 

Anderson  v.   Matheaon,  4th   December    ISIS IV. 

Even  although  a  new  infeftment  bad  been  neccs-iary, 
the  respondent  could  effectually  have  taken  it,  before 
a  sale  of  the  lands  was  eEFected,  and  thereby  secured 
to  himself  full  payment  by  a  preference  over  all  t)io 
personal  creditors  fur  whom  the  appellant  acted,  had 
the  appellant  not  rendered  it  unnecessary  fur  him  to 
do  so,  by  granting  the  obligatory  letter.  The  pre- 
vious infeftment  upon  the  trust-deed  in  the  appellant'a 
favour  was  no  bar  to  the  respondent  taking  a  new  in- 
feftment to  this  effect ;  For  that  deed  conveyed  the 
lands  to  the  appellant  for  the  payment  of  the  truster's 
creditors  in  general,  but  without  specifying  either 
their  names,  or  the  amount  of  their  debts-  In  conse- 
quence of  which,  it  could  not  hare  made  the  debts  of 
these  creditors  real  burdens  on  the  lands,  altbongh  it 
had  been  intended  to  do  so. — V.  It  is  quite  a  mistake 
to  suppose  that  the  mandate  thus  given  to  Mr  Grieve 
in  the  trust-deed,  was  a  recal  of  the  previous  man- 
date given  by  the  same  party  to  the  respondent,  in 
the  heritable  bond.  It  may  be  true,  that  when  a  man- 
date is  given  gratuitously,  or  for  the  benefit  of  the 
mandant,  he  may  revoke  it  at  any  time.  And  a  pos- 
terior mandate  to  a  different  party  is  a  virtual  revoca- 
tion of  a  prior  one.  But  the  mandate  io  the  heritable 
bond  was  not  given  for  the  benefit  of  the  mandant, 
Mr  Waddel;  neither  was  it  gratuitous:  on  the  con- 
trary, it  was  for  the  benefit  of  the  mandatory.  And 
it  was  completely  onerous  on  his  part.  Mr  Waddel, 
therefore,  had  no  power  to  recal  it  at  pleasure.  And 
the  posterior  mandate  in  the  trust-deed  to  the  appel- 
lant did  not  operate  Its  revocation. — VI.  It  ia  no  bar 
to  tbe  respondent  enforcinE  his  present  claim,  that 
the  appellant  granted  tbe  obligation  founded  on  ^va 
trustee.  There  might  have  been  something  in  thia 
circumstance,  had  the  appellant  nerer  afterwards  be- 
come possessed  of  trust-funds.  But  this  waa  not  the 
case;  for  it  roust  be  admitted,  that  the  whole  trust- 
funds  afterwards  came  into  the  hands  of  the  appellant ; 
in  consequence  of  which  be  was  bound  to  have  paid 
tbe  respondent,  and  must  be  presumed  to  have  re- 
tained enough  for  his  payment 


wbicfa  be  movei  the  affirmuiee  of  tbe  juigmcat.  Tbii  caic  was 
■rpied  a  considersble  time  ago,  I  kppli«l  m;  mind  >C  cbat  time, 
and  I  bare  since  applied  nijr  mind  to  tbe  considfration  of  tbjs 
rase.  Every  time  I  bare  taken  up  the  papen,  it  bas  ao  bap- 
peiied  I  hare  coma  to  the  same  concluiion,  that  tbis  judgment 
ought  not  to  be  affirmttd,  but  to  be  rerersed.  My  Lorda,  tbe 
facta  not  bSTJog  beta  itated  to  jont  Lordiblpi,  I  will  take  tbe 
hberty  of  stating  tbeni:— This  is  a  case  in  which  proceeding* 
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were  bul,  for  the  purpose  of  setting  aside  >n  agreemtnt,  vhich  I 
will  read  lo  jour  Lordships.     The  ngreement  ia  rontrined  in  a 

leller,  which  beun  date  on  the  Is!  of  September  1620 "  Sir, 

in  con»iderotion  of  your  baYliig  Bitjonmed  the  sale  of  Mr  Robert 
Waddel's  landa,  Liltjcoekee  and  othen,  contained  in  hia  bond 
to  you  for  £600  Sterling,  and  agreed  to  take  the  payment  of 
your  said  bond  out  of  the  price  of  Mr  Waddel's  lands,  when  the 
same  shall  be  sold  by  me,  in  virtue  of  ■  trust-deed  eiecnled  by 
Mr  Wiiddel  in  my  favour,  for  behoof  of  his  creditors  in  genenl, 
I  hereby  binti  myself,  astrvstee  foresaid,  to  pay  to  you  tbe  said 
bum  of  ifSOO,  out  of  the  first  of  the  price  of  any  part  of  Mr 
Waddel's  lands  that  shall  obtain  soonest  a  purchaser ;  and  till 
tbe  recovery  of  such  price,  I  agree  and  bind  myself,  as  trustee 
foresaid,  to  pay  you  the  interest  due  to  you  at  tbe  regular  terms, 
according  to  your  bond.  J  ahsll  tiliewise  pa^  you  at  Alartintnas 
uext,  the  whole  expenses  you  have  hitherto  incurred,  in  off'erii>g 
the  said  lands  for  sale,  &c. ;  and  farther,  in  ease  you  shall  be  de- 
sirous of  receiving  your  money  before  the  lands  can  be  sold,  I 
promise  to  do  what  I  can  to  obtain  it  for  you,  upon  a  transference 
of  your  tecucity,"  Your  Lordships  perceive,  thereFore,  this  is 
an  agreement,  the  consideration  for  which  is  tbe  Hiijourning  the 
sale  of  certiin  lands,  in  consideration  of  which  he  undertakes  to 
pay  jCeOO  out  of  the  nr»t  proceeds  of  tbe  estate.  The  situation 
of  theseparties,  at  the  time  of  this  contract,  was  this:— Tbe  re- 
fpondent,  the  person  who  had  the  judgment  of  the  Court  below, 
ivaa  supposed  to  have  had  a  deed  enabling  him  to  give  a  complete 
right  over  a  part  of  this  estate,  and  it  was  thought  the  sale  of 
that  pjrt  would  be  injurious  to  the  sale  of  tbe  remaining  part. 
The  appellant  was  at  that  time  a  trustee  of  the  whole  of  the 
estate,  and  he  considered  that  the  estate,  of  which  be  was  trustee, 
would  be  injured,  believing  this  conveyance  to  be  in  the  posses- 
sion of  the  respondent,  and  therefore  he  made  the  bargain  which 
is  expressed  in  this  letter,  to  pay  £600,  under  the  supposition— 
and  1  believe  both  parties  so  conceived — that  the  respondent  was 
in  possession  of  a  valid  charge  upon  that  estate.  Now,  my 
Lords,  It  turned  out  on  inquiry,  that  It  was  no  charge  Upon  the 
property  at  all.  1  admit  it  might  have  been  made  a  l^al  charge 
fay  a  regular  process  bad  in  Scotland  ;  but  if  it  had  been  made  a 
legal  charge,  it  must  have  been  made  a  legal  charge  which  would 
bave  ranked  to  claim  upon  the  estate,  after  the  deed  under  which 
the  appellant  was  trustee ;  and  (he  respondent  would  bave  made 
nothing  of  that  legal  charge,  for  the  ivholc  proceeds  of  the  estates 
wore  only  equal  to  the  aati^faetiun  of  the  creditors,  of  whom  the 
appellant  was  trustee; — the  great  abject  of  the  appellant  wai  to 
stop  the  sale,  he  thinking  that  the  respondent  bad  a  t^al  charee 
upon  tbe  estate,  wbich  would  take  precedence  of  the  charge  he 
had  in  his  character  of  trustee.  Now,  as  I  have  stated  to  your 
Lordships,  that  certainly  could  not  have  been  the  case,  for  there 
was  a  defect  in  the  instrument  of  which  the  respondent  was  in 
possession,  which  might  have  been  rectified ;  but  however  rec- 
tified, the  person  claiming  under  that  deed  could  only  come  in 
to  claim  after  the  creditors,  under  the  deed  which  had  been  exe- 
cuted to  tbe  appellant,  and  which  he  held  as  a  trustee  for  several 
of  the  creditors.  My  Lords,  when  it  was  discovered  tbat  that 
was  the  situation  of  the  parties — that,  in  liict,  tbe  appellant  de- 
rived no  advantage  from  tbe  sgreemeut — the  question  arose, 
whether  the  contract  naH  not  void.     If  a  contract  be  voidabie,  it 


that  if  it  be  absolutely  void,  it  cannot  be  set  up  again  by  any  cir- 
cumstances which  occur.  Tbe  grounds  upon  which  the  decision 
in  the  Court  below  went,  ate  stated  in  the  interlocutor  of  the 
Lord  Ordinary,  which  I  will  read  to  your  Lordships. — the  judg- 
ment of  the  Court  above  having  merely  affirmed  the  judgment  of 
the  Lord  Ordinary: — "  The  Lord  Ordinary  formerly  made  avi- 
zandum with  this  case  to  the  Court,  and  ordered  memoriBls  lo  be 
prepared  for  their  I^ord^hips,  on  account  of  the  diiBculty  aricing 
out  of  the  effect  of  Mr  Grieve's  letter  to  Mr  Wilton,  1st  Sep- 
tember 1B20.  obliging  himself,  •/v!  truhtee.  unconditionally,  to  pay 
Mr  Wilson  the  full  amount  of  his  debt,  •  out  of  the  first  of  the 
firii'e  of  any  part  of  Mr  Waddel's  lands  that  shall  obtain  soonest 
a  purchaser,'  and  the  event  nf  the  shIcs  having  proved  that  there 
was  not  suflicicnry  of  funds  to  puy  big  debt  in  full,  nilh  t'hoie 
due  to  the  other  creditui-s.  Mr  Wilson  pleaded  also  on  bis  heri- 
table Iwiid  and  inleflmcnt  entitling  liim  (u  full  payment  j  but 


on  this  tight  of  preference  the  Lord  Ordinary  having  no  doubt, 
expressed  his  decided  opinion  that  the  sasine  was  null,  and  be- 
stowed no  light," — so  that  your  Lordships  see  these  parties 
were  under  a  mUtake  with  respect  to  the  effiicl  of  that  deed, — 
"  and  bestowed  no  right  of  preference,  independently  of  the  letter, 
and  he  hoped  that  the  Court  would  have  decided  both  points; 
but  the  Lord  Ordinary  has  to  regret,  that  they  bave  deferred  to 
bim  tbe  task  of  giving  bis  single  judgment  on  the  point  which 
he  referred  to  their  united  wisdom.  They  (25tb  November  1825) 
confirmed  his  opinion  of  the  aaaine," — that  is,  they  declared  the 
sasine  void — "  their  Lordships  have  found  it  void  and  null;  they 
reduced  it,  and  remitted  the  other  points  of  the  cause  to  hint  to 
be  disposed  of.  In  obedience  then  to  this  remit,  he  has  atten- 
tively reconsidered  tbe  ceies  for  both  parties,  with  the  whole 
proceedings.  He  looks  upon  it  as  a  point  of  law  well  under- 
stood, that  where  two  contracting  parties  are  in  error  about  (he 
essentials  of  s  contract,  it  must  be  void  and  null."  My  Lords,  it 
is  on  tha  ground  bere  stated  that  lam  of  opinion  that  this  learned 
Judge,  to  whose  opinion  I  am  referring,  is  erroneout  in  the  con- 
clusion to  wbich  he  has  come,  fur,  if  there  be  an  error  in  the  es- 
sentials of  a  rontracl,  it  must  be  null  and  void ;  tberefure,  I  feel 
it  my  duty  to  satisfy  your  Lordships,  which  1  trust  I  shill  shortly 
do,  that  if  there  is  an  error  in  the  essentials  of  this  runt  met,  iti« 
null  and  void,  and  cannot  beset  right; — he  goesun  to  my, — "  and 
the  Lord  Ordinary  felt  all  tbe  difficulty  ariaiiig  out  of  tbe  fait, 
tbat  Ml  Wilson  and  Mr  Grieve  both  were  aatisfied  that  Mr 
Wilson  had  an  infeftment  affording  him  a  preference  for  payment 
of  his  full  debt  of  £600  ;  whereas  it  has  been  decided  that  tbe 
sasine  is  void  and  null,  so  that  It  may  be  thought  that  there  was 
an  error  in  both  parties  relative  to  tbe  subject  of  the  conliwt, 
wbich  may  render  it  void.  But  there  are  other  considerations." 
says  the  learned  Judge,  "wbich  must  be  kept  in  view.  Had 
putiea  entertained  the  idea  that  Mr  Waddel's  estate*  and  funds 
ware  insufficirnt  for  payment  of  his  debts,  then  it  might  well  be 
admitted  that  no  other  idea  could  have  actuated  Mr  (irieve, 
when  beobligedhimselftopay  Mr  Wilson'sdebtin  full,  than  that 
be  bad  a  right  of  preference  to  full  payment.  But  this  is  not 
the  truth;  tor  Mr  Grieve's  idea  was,  that  Mr  Waddel's  estate 
was  worth  considerably  more  than  hia  debts,  as  is  proved  by  his 
protest  taken  against  tbe  tale,  when  about  lo  be  made  by  Mi 
Wilson.  He  there  gives  as  one  uf  the  reasons  of  this  protest — 
'Because  the  truat-e^tate  conveyed  to  the  said  John  Grieve,  a* 
trustee  foresaid,  in  (greatly  more  than  sufDcient  10  pay  all  the 
debU  of  tbe  said  Kubeit  Waddel.'  Mr  Grieve'i  reason,  there, 
fore,  for  preventing  the  sale,  and  obliging  himself  to  pay  Mr 
Wilson's  debt  in  lull,  no  ivay  arose  fi^m  the  idea  alone  of  tbe 
latter  having  a  preferable  security  for  bis  money;  because, 
whether  he  had  a  preference  or  not  wb«  of  no  importance,  seeing 
there  was  a  fund  sufficient  to  pay  all  Wsddel'a  debts.  Mr  Grieve's 
idea  probably  u'ss,  that  if  Mr  Wilson  sold  the  lands  and  paid  him- 
self, the  conimissiun  due  to  the  trustee  might  pro  tanlo  be  dimi- 
nished/' My  Lords,  I  think  this  is  really  uncharitable  raasoning, 
under  the  circumstances, — '>  But  whatever  were  bis  motivea,  the 
Lord  Ordinary  cannot  hold  that  there  was  an  essential  error  in  the 
subject-matter  of  tbe  contract  Mr  Wibonhad  a  mandate  lo  sell, 
which  would  have  been  good  had  there  been  no  sasine."  I  have 
stated  to  your  liordships,  tbat  it  would  have  been  good  if  it  had 
been  made  perfect,  but  that  even,  when  madeperfectalier  the  other 
inalrument,  it  would  have  been  good  for  nothing ;  for  the  trustee 
under  tbe  otbrr  deed  exhausting  the  wbole  of  the  estate,  there 
would  have  been  nothing  left  to  satisfy  this.  Now,  your  Lord- 
ships perceive  it  is  here  admitted  by  this  teamed  Juiige,  that  if 
there  be  a  material  enor  iatulniantialibui,  the  deed  is  altogether 
void.  Let  us  see,  then,  whether  there  was  not  error  in  lubilan- 
Halibtu.  Lord  Stair  has  expressed  the  same  opinion  more  strong- 
ly tban  this  learned  Judge.  Lord  Stair,  who  is,  as  your  Lord- 
ships know,  the  highest  authority  in  tbe  Scotch  law,  aayt;  "  Those 
who  err  in  tbe  substentials  of  whit  is  done,  contract  not."  It 
does  not  mean  that  there  must  be  an  error  in  every  part ;  it  il 
abundanlly  sufficient  if  there  be  a  sound,  important,  and  material 
error.  Now,  I  submit  lo  your  Lordships,  whether  tbe  parties 
in  this  ease  did  not  act  entirely  in  error  in  a  material  part ; — if 
they  were  in  error  in  a  material  part,  that  is  enough,  la  not  that 
the  case  with  respect  to  this  iiistmnient?  In  consequence  of 
Ibis  error,  this  iiislruinent  was  of  no  use  whatever  to  tbe  per- 
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It  ht*  been  *M,  li  migtil  bavc  beea  of  uw,  if 
difl  Mile  bid  proceeded  immediately,  tbougb  be  could  not  hare 
bad  the  proeeedx  of  tbat  uU  Dntil  tbe  credilon  hwl  been  uti*- 
Ged  ;  and  (hut  if  tbe  trustee  had  thought  fit  to  proceed  imme- 
diately, the  otate  miglit  have  produced  enough  to  have  ucisfied 
alL  Now  it  ia  extraordioar;  that  abould  be  atated,  wben  we 
conaid^r  tbit  this  inalrument  waa  eieculrd  only  in  the  moQlb  of 
September  IHJE).  In  ■  very  few  montha  after  thia,  attempti 
were  made  to  sell  different  porta  of  tbia  property,  but  no  aale* 
could  be  made ;  tbere  ia  tberefore  no  pretence,  in  tnj  opinioa,  for 
(aying  thaL  li  it  jiitt  then  that  the  appellant  ibosld  be  c^led 
upon  Co  pay  this  X600,  whii^h  muat,  if  paid  t^  him,  come  out 
of  bii  own  pocket,  when  it  it  apparent  that  hni  conduct  could 
not  be  dictated  by  notivei  of  private  intereal,  but  waa  done  en. 
tircly  for  the  purpose  of  makinv  the  beat  for  bii  principal,  after 
•everal  iilempu  made  to  sell  ?  It  appears  that  no  such  price  could 
be  obtained  fur  this  proprrly  aa  would  have  been  lufficieot  to 
hare  paid  the  creditors  under  tbe  tniat-decd  ;  and  ifit  would  not 
hare  paid  the  creditors  uader  the  truatdeed.  no  benefit  oould  by 
'  poesibility  result  from  this  agreeinput.  Tfaen,  if  that  be  ao, 
why  ia  tbe  respondent  to  put  into  his  poclcet  jC600,  taken  out 
of  the  pocket  of  Mr  (rrieve.  when  he  could  not  hare  got  six 
hundred  halfpence,  if  this  agreement  had  not  been  made  ?  Is  not 
thia  an  error  in  lubuaniiaiihui  t  I  uibmit  [o  your  Lordsbip*  that 
it  it.  My  Lords,  if  the  parties  fall  into  a  materinl  error,  though 
not  from  fraud,  but  from  mere  mistake,  that,  according  to  the 
law  of  Scotland,  and  I  believe  the  law  of  England,  (but  with 
that  we  have  nothing  to  do  now,)  tiut  according  to  the  authority 
of  Lord  Stair,  that  is  sufficient  lo  render  the  initruuieiit  vuid. 
Ia  this  then  a  material  error?  If  a  nun  thinks  tbere  is  a  valid 
charge  on  land,  and  it  turns  out  no  charge  at  all,  and  In  point  of 
&ct,  every  other  creditor  ia  to  be  letin  before  the  particular  per- 
son who  makes  iC, — if  that  be  not  an  error  in  autMtance,  I  con- 
feas  my  miud  is  incapable  of  undentandiiig  what  an  emit  in 
subalaure  is.  1  shall  tiouble  your  Lordahipa  no  further  upon 
this  subject,  but  by  a  refereiKW  to  an  opinion  of  Mr  Ufll's,  a 
very  eminent  writer,  as  your  Lordahipa  know,  upon  the  law  of 
Scotland,  whirh  appears  to  nie  very  important  upon  thia  aub- 
jelt,  to  show  what  ia  the  effect  of  tbis  error  i— "  Where  the  se- 
curity," says  Mr  Bell,  *■  is  not  accompanied  with  a  tmnsfer- 
•nce  of  the  full  feudal  right,  but  ia  in  (he  nature  of  a  mere  in- 
cumbrance, or  burden  by  heritable  bond,  the  power  to  aell  is  a 
mere  mandate ;  and  allbuugh  it  ia  an  irrevocable  mindate,  and  in 
tbe  nature  of  a  procuntory  in  mx  nam,  which  will  entitle  the 
enditur  to  proceed,  if  not  interrupted  by  the  other  credilota, 
yet,  where  there  are  otber  ci«ditors  holding  sreondary  srcurilirs, 
«t  proceeding  in  bankruptcy,  the  title  which  can  be  cunferrrd 
under  the  mandiite  ia  to  questionable,  that  a  full  price  will  not 
be  obtained.  Tbe  pun-baser  may  indeed  acquire  a  feudal  title, 
but  it  muM  h«  under  burden  of  the  heritable  debts  constituted 
byinfeftmeutj  and  tbere  seems  to  be  no  secure  limit  to  tbe 
burden,  since,  Jlrti,  the  purvbaaer  has  not  Ibe  benefit  of  the  ae- 
({uestratiDn  act  limiting  real  burdens  to  tbe  amount  of  the  price; 
and.  itttnvilg.  tbe  price  offered  at  tbe  sale  caimot,  at  any  rate,  be 
a  good  criterion  of  value,  as  tbe  subject  la  sold  on  a  question- 
able title."  My  Lords,  Mr  Bell  refera  to  a  case  in  support  of 
his  opinion,  whicb  it  is  material  also  to  mention  to  your  Lord- 
ahipa. He  says,—"  In  September  IBOO,  Brown  granted  an  beri- 
table  bond  of  annuity  to  M'Neill,  on  which  infeftment  waa  re- 
gulariy  taken.  Tbe  ereditora  under  the  two  first  of  tbeae  bunds 
proceeded  In  January  Iflthi,  long  aAer  tbe  term  of  payintiit  in 
their  bonds,  to  aell  the  lends  (with  the  knowledge  of  Fleming, 
tnistee  for  Brown).  Steven  purchased  at  Ifae  sale,  and  paid  the 
price  CO  M'Dougal,  holding  the  second  security,  with  consent  of 
Glen  and  Currie,  who  beld  the  first.  He  received  a  joint  dis- 
pwrilion  from  them,  waa  irifeft,  and  took  potaetaion.  In  lt>03^ 
M'Neill,  holding  tbe  third  aecurity,  raised  an  action  of  msilU 
and  duties.  No  intimation  hud  been  given  to  the  purchaser  not 
to  pay  to  M'Dougal,  Glen  and  Currie.  The  purchaser  produced 
his  titles  in  the  mailla  and  duties  aa  exclusive.  The  SJieriff  found 
M'Neill  entitled  to  the  reversion  of  the  subject,  afiei  deducting 
the  two  prior  debts.  The  case  was  advocated,  and  Lord  Ro- 
bertson found  that  Brown  had  not  been  divested  liy  the  prior 
heritable  bonda,  and  that  consequently  tbe  posterior  bond  of  an- 
■uily  became  ■  burden  ou  the  property,  whicb  could  not  be  dis- 


appointed by  tbe  tale.  Tbe  purchaser  tcdaimeil,  but  the  Court 
adnerEd."  Ibis  shows,  in  tbe  clearest  aud  most  satiafatrtoty 
manner,  that  this  instrument,  which  had  been  tbe  subject  of  tbe 
purchase  to  whicb  I  have  adverted,  gave  no  priority  in  title  ;  lot 
they  could  not  obtain  any  fruits  of  it  until  all  tbe  creditors  upon 
tbe  esute  were  saciatied, — and  there  was  notauffident  to  aatiafy 
the  prior  claims.  My  Lords,  if  tbeae  parties  were  not  in  error 
on  a  most  material  point,  1  do  not  know  what  a  material  error 
is.  Kor  these  reasona,  I  am  humbly  of  opinion  this  judgment 
ought  to  be  reversed,  inasmuch  as,  in  consequence  of  the  errot 
into  which  these  parties  tell,  tbe  appellant  agrerd  to  pay  .£600, 
which  be  mutt  pay,  if  at  all,  out  of  his  own  pocket. 

Lord  CkaiKtllor. — My  Lords,  it  is  now  a  mn>idcrable  time 
since  thia  case  wan  first  beard  before  your  Lordahipa.  I  bad  pro- 
posed more  than  w\et  to  have  moved  your  Lordabips  to  proceed 


your  Lordahipa'  House.  I  formed  at  the  time  a  very  clear  and 
decided  opinion  upon  Che  case,  but  I  was  prevented,  by  a  circum- 
stance which  occurred  at  the  time,  from  aCaliug  any  reasons  tor 
the  judgment.  I  thought  it  my  duty  to  propose,  nevertbuless,  af- 
terwards, on  the  case  being  called  on  for  the  judgment  of  your 
Lordahipa.  I  did  state  the  grounds  of  the  opinion  1  had  formed, 
and  whicb  I  tben  staled  explicitly,  not  differing,  in  Kouie  respects, 
on  the  general  point,  from  my  noble  and  lesriied  Irieiid,  but  stat- 
ing that,  in  my  opinion,  a  different  concluaion  was  to  be  drawu 
from  the  specut  circumstances  forming  part  of  tbe  facts  of  tbe 
case.  In  some  respects,  my  noble  and  learned  friend  ar>d  my- 
aelf  fully  agree.  The  difference  between  us  arose  out  of  the  Im- 
presiion  whicb  those  drcumacaikces  presented.  Having  atated 
CO  your  Lordahipa  my  opinion,  but  upon  chat  occaaion  finding, 
which  t  was  not  previously  aware  of,  that  my  noble  and  learned 
friend  waa  uf  a  different  opinion,  I  did  not  then  pray  your 
Lordahipa  to  proceed  Co  judgmenc;  buC  the  case  stood  over,  and 
was  afterwards  heard  by  one  counsel  on  a  side,  and  at  my  re- 
quest my  noble  and  learned  friend,  the  Lord  Chief  Baron,  at- 
tended the  hearing  with  ua.  The  result  was,  that  Che  argument 
did  not  at  all  change  my  opinion.  I  had  tbe  benefit  also  of  hear. 
iiig  the  opinion  of  my  noble  and  learned  friend  who  baa  juat  ad- 
dressed ^ur  Lordabips,  and  those  reasons  which  influenced  hi* 
mind,  (lor  he  waa  kind  enough,  with  hiauaual  cuurteay,  to  acate 
them  to  me  privately).  I  have  since  deliberately  considered  the 
arguments  which  have  been  adduced,  and  as  far  as  my  upinioo 
goes,  I  c^Cainty  agree  in  tbe  judgment  which  baa  been  moved 
by  iDj  noble  and  learned  friend  in  the  firaC  instance.  My  Lords, 
upon  the  subject  of  costs,  considering  Che  difference  of  opinion 
wbicb  exiita  in  your  Lordabips*  House,  in  rebicion  to  tbia  ease, 
I  think  the  judgment  ought  to  be  affirmed,  without  costs. 
Iiiterlocutori  affirmed. 


Second  Division. — Lord  Cring;letie,  Ordinary. — Spoctiawoode 
and  Itobertson,  Appellanc'a  Solicitors. — Alliaton  aud  Lock, 
Respondent's  Solicitors. 


13d  &  4th  William  IV.,  cb.  xtvL— Utb  August  IBSa] 
This  Statute,  vhich  wu  poMed  to  enable  tlie 
Royal  liuriflis,  and  Barghi  of  ll^ality  and  of  Ba- 
rony, in  Scoltand,  to  establish  a  System  of  Police,  and 
to  uunferpowara  of  paving,  liglitinft,  cleanaing,  watch- 
ing,  supplying  with  water,  and  impruviog  ■lul  burgbi 
— Enacta, 
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I.  "  Tfakt  from  inil  kfter  the  puning  of 
AnihoiWiw  Rh  thii  Am  It  ■hall  be  lawful  for  any  scTen  or 
iniB!'tB°de£liriiJr'  """^  homeholdera  in  any  of  the  caid  borgha 
oiHtlwr  lit*  l>ra.  wlioiie  population  shall  nut  exceed  ihree  thou- 
SliTVliSpwfn  ""*'  inhsbiuiilB.  and  for  twenty-one  or  more 
BuTchi.  ^^  bouseholden  in  Bny  of  the  snid  burghn  wboae 

population  ahail  etceeit  three  thouiwiid  iiihs- 
bitants.  eaeh  auth  houieholder  omipyirig  in  lUch  burf^h  re«pec- 
(ieely  adwelling-houiieor  other  premiiws  of  the  yearly  Tstne  of 
(en  poandu  or  uptrarda.  to  apply  in  writing  to  the  Chief  Ma- 
giatrate  oFincb  buTxh,  requirinK  htm  lu  eunvene  a  meeting  of 
houaeholden  qnalifleil  ■■  ftforeaaid  in  nuch  burgh,  for  the  pur- 
pose of  rontiderinfc  whether  the  proTiaiuna  of  ihia  Art.  or  any 
part  of  the  lame,  shall  be  adopted  and  carried  into  exerutioii 
within  aoch  burgh." 

IL  "  That  for  tbe  purpoae^  of  this   Act 

the  boandariea  of  lUch  of  the  said   burgh*  aa 

tend  or  contribute  to  lerul  Memberi  to  Fsr- 

liaraent  tbail  be  tbe  same  aa  the  boundarie* 

•*■*■•*''■  which  arc  flied  by  an  Act  paised  io  the  ae- 

cond  artd  third  year  of  the  nign  of  bii  preaent  Majesty  King 

trUliam  the  Pourth,  intituled.  An  Act  lo  amemt  Ikt  Teprtmla- 

lien  ofikifitopU  in  SnitUiid  ;  and  the  bound- 

!?.*^!;T.^.'?''V""    ariea  of  ail  other  Royal  Burghs,   Burghs  of 

HrgalitT  and  of  Barony,  ahall  be  such  ss  are 

established  by  Charter,  Grant,  Prescription, 

_., ^^  jjf  pjriiament,  or  otherwise,  and  within 

■  distance  not  eieeeding  one  tfaoiuand  yards  from  the  bounds 
of  such  last  mentioned  burjihi ;  and  such  fast  mmtioned  bnrgfas, 
and  limits  hereby  thereto  attached,  shall  be  deemed  and  iijten 
to  be  burgha  within  the  intent  and  meaning  of  ihia  Act." 

III.  "  That  in  tbe  ab«enee  of  the  Chief 
'■'*''•""''  Magistrate  of  any  burgh  directed  or  required 
ulriwii^Ii^nSliT  to  act  in  the  execution  uf  any  of  the  powers 
isaiael.                     or  prorisions  of  this  Act.  the  neal  senior 

Magistrate  of  such  burgh  who  shall  be  pre- 
sent fhall  officiate  in  the  place  and  stead  of  such  absent  Chief 
U^ttrate  ;  and  that  where  a  Royal  Burgh  and  s  Burgh  of  Re- 

Slity  or  Barony  tihall  be  united  within  the  same  bounds  of  po- 
«.  the  Chief  Magistrate  or  other  Magistnile  so  directed  lo 
preside  in  anrh  meeting*  shall  b«  held  to  laeHn  a  Magistrate  of 
Mirb  Boyal  Burgh." 

IV.  "  That  such  acting  Chief  Magiitimte 
Lliu  bT  th<  PoFsi.  ahull,  upon  rereiving  aurb  sppiicaliun.  accum- 
huion  u  b*  Buda          panied,  if  he  ahall   so  require,   with  a  satis- 

fscloiT  undertaking  to  pay  the  expenses  after 
tncntioned,  appoint  and  direct  a  proper  person  lo  make  out  and 
furnish,  within  fourteen  days  thereafter,  lisla  shon-ing,  to  the 
beat  of  his  knowledge  and  belief,  the  amount  of  population  re- 
siding within  BUch  burgb,  and  shall  also  direct  the  asseasors  of 
the  bouse  tax  to  furnish  him,  within  the  like  period,  with  a  lint 
of  tbe  names  of  sll  occupiers  of  premises  of  the  value  aforeiiaid 
aituated  within  such  burgh  ;  whii'h  list  of  the  occupiers  of  pre- 
misra  aa  aforesaid,  difclinguithirig  the  amount  of  rental  at  which 
each  person  it  assessed,  the  said  assesson  are  hereby  required  lo 
make  and  certify  on  payment  of  a  fee  of  not  more  than  one 
nhilting  for  each  one  hundred  nsmet,  and  which  list  shall  be  fiiT^ 
Gclent  proof  of  the  qualification  of  parties  I  and  in  case  it  shall 
be  expedient  to  obtain  such  list  otherwise  than  frum  the  otses. 
aor's  book,  it  shall  be  competent  for  auch  Chief  MHgi-trate  to 
cause  accurate  littt  to  be  made  up  tnd  taken  by  persona  to  be 
appointed  for  that  purpose. ' 

V.  "  That  in  ca*e  of  any  dispute  arising 
IneaHorpMpitB  touching  the  correctness  of  such  ponnlalion 
•£*"■«"«-•       >.liini,:ror..;li.t  of  m^fm^  ho.«. 

or  premises  to  be  made  and  furnished  under 
theprorisionaof  this  Act,  or  the  nlue  of  the) 


the  parposes  of  thii  Act,  on  the  application  of  either  purty,  after 
six  daya  notice  giren  to  the  other  party,  be  settled  by  ibc  Sheriff 
of  tbe  county,  whose  deteTminatioo  therein  shall  be  Anal." 


VI.  "  That  if  the  prorlslona  «f  this  Act 

KsMHslimdlDi  (ball  be  adopted  in  whole  or  in  part,  all  ihe 
MM?i>|if&e.  bow  expenses  incurred  in  relation  to  the  rallmg 
w<ia  borne.  the  firtt  meelings,  making  out  the  population 

returns  of  occupien  of  houses,  and  otherwise 
in  relation  to  carrying  this  Act  into  execution,  shall  be  defrayed 
out  of  the  money  assessed  and  levied  under  iheaulbority  thereof; 
but  In  owe  the  prutriaions  of  tbii  Act  shall  not  be  adopted  by 
any  such  meeting  aa  aforesaid,  in  whole  or  in  part,  then  the 
whole  expenses  ini'Urred  in  relation  to  the  calling  and  holding 
such  meeting,  making  out  lista,  taking  poUs.  and  all  other  ex- 
penses wfaalsoever  thereto  rslating,  shall  be  paid  and  borne  by 
the  persons  signing  the  requisition  for  holding  soch  meeting  ; 
and  tbe  Chief  Magistrate  to  whom  such  requisition  is  addressed 
is  hereby  anihorised  to  pursue  far  and  recover  the  same,  with 
expenses  of  procesa." 

VII.  "  That  on  receipt  of  anch  application 
KrAe  ot  ctv\nt  the  acting  Chief  Magittraie  of  aucb  burgb 
•ueh  H«iin»  ^^||„  convene  Iheoecupiers  of  premises  of  the 
yeariy  value  sfbreaaid  in  the  town  ball  or  other  convenient  p1*c« 
within  such  burgh ;  and  tbe  said  acting  Chief  Magistrate  shall 
lay  this  Act  before  such  meeting,  together  with  aurb  certificate, 
ivquibilion.  and  lists  aforesaid,  and  thill  attend  and  shall  pre- 
side at  such  meeting  and  at  eoeh  subsequent  meeting  authorised 
by  this  Act,  and  shall  appoint  a  clerk  to  set  thereat,  who  shall 
m,ike  regular  miiiulei  of  the  proceedings  thereof ;  and  such  Mo- 
gistrale  shall,  in  rase  of  equality  of  vulca,  beaidea  bia  delibcrala 
vote,  have  a  casting  or  decisive  vole." 

VIII.  •■  That  tucb  meeting  shall  be  held 
1  a  day  not  less  than  twenty-one  days  or 
ore  than  thirty  days  after  such   Mogistnita 

^all  have  received  such  requisition  as  aforesaid  ;  and  inti' 
motion  thereof  shall  be  made  by  affixing  such  notice  upon  iho 
doora  of  the  town  bouse  and  of  tfaa  several  parish  churrhca 
within  such  burgh,  fourteen  days  preceding  the  day  of  tbe 
meeting,  in  the  nirm  of  the  schedule  marked  (A.)  hereunto 
annexed,  and  by  tuck  of  drum  or  other  made  of  iatimalion  usu- 
ally adopted  in  such  burgh,  two  dayt  in  each  week  fur  two  wceka 
before  such  meeting,  or  by  open  proclamation  at  the  market 
cross  of  such  burgh,  and  also  by  an  adverliacmeut  in  any  newa- 
paper  publirbed  in  tuch  burgh,  and  if  no  newspaper  be  publish- 
ed therein,  then  In  a  newspaper  drculaling  in  auch  burgh,  at 
least  three  dear  day*  before  the  day  sppoiuted  for  aneh  me«V- 
ing." 

IX.  "  That  at  all  meelings  and  eleetiona 
Quail tcalloa  or          nnder  this  Act  all  persona  occupying  pre- 

"**"'  mises  in  any  such  burgb  of  the  value  of  DM 

lesB  than  ten  poanda  shall  be  entitled  lo  vote  ;  and  eompanles  or 
copartnerships  occujiying  premises  of  tbe  Value  aforesaid,  ot  of 
greater  value,  so  ax  tu  affurd  more  than  one  qualification  of  ten 
pomidt,  shall  be  entitled  to  grant  authority  in  writing  to  any  one 
or  more  of  Ihe  partners  of  such  company  or  copartnership  to 
vote,  and  which  partner  or  partnera  shall  have  vole  accordingly; 
Provided  always,  thai  such  company  or  eoparlnerihips  tball  not 
no  aulhurite  or  have  right  to  vole  by  more  than  one  partner  in 
reapect  of  each  qualification  of  ten  poiiudl  aifurded  by  *»ch  prr- 

Pavsr  nr  Htatlnf  to  ^'  "  That  auch  meeting  shall  proceed  to 
■dopi  Uili  Act,  et  to  consider  and  determine  whether  ihe  pruvlsiona 
dK&Dt  to  lOat^  \u  of  ibii  Act,  or  any  uf  ibrm,  shall  be  adopted 
and  carried  into  execution  within  sucb  burgb,  or  shall  appoint  ■ 
committee  of  their  own  number,  not  exceeding  nine,  lo  inquire 
and  report  to  some  future  meeting  to  be  held  un  auch  day  at 
shall  be  appointed  ;  and  such  future  meeting  shall,  upon  the  re- 
port of  aucb  committee,  proceed  in  all  respects  in  the  manner 
herein  directed  fur  such  meeting." 

PrswtodtclsnA*  ^^-  "  "^^^  ""*  P™**  "^  "J'  mectlrtgt 
IMfminaiioa  uT  shall  ascertain  the  determination  thereof  by  a 
*)■•  »Mtlii(.  show  of  hands,  or  in  sBch   other  manner  aa 

shall  appear  lo  him  expedient,  and  shall  declare  the  same;  which 
declsretion  shall  be  final  and  condnsive,  unlets  the  same  ahall 
I  and  a  poll  ahall  be  demanded  in  writing,  irith> 
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in  Iiveniy-foiir 
quslided  to  vut 

r,„„  to  dinet  1  XIL   "  That  wlien  tuch  poll  shall  be  de- 

I^>I1-  miinded  as   afomnid,   BDcb   Magistrate  ahall 

dirert  the  same  to  be  proceeded  in  within  aucb  period  M  he  (ball 
determine,  not  rxreeding  two  clear  day*  Tiom  (he  day  of  the  dale 
of  such  demand  in  writing,  exclusive  ot  Salurtlai/i  and  Saniayi, 
anil  the  pollinji  slisll  conimence  at  the  plucen  intimated  at  nine 
of  the  clodt  of  the  forenoon  uf  tbe  day  that  aball  be  named." 

Poll  not  [obMtnoa  ''^'"-   "  That  no  poll  liy  this  Act  autho- 

•  Situntir,  oi  >w  rixed  to  be  tnken  ehaH  be  directed  to  begin 
avmaioRiliwiTwo  on  a  SalHrilan,or  shall  be  kept  open  for  more 
***^  Iban  two  consecutive  days,  and  that  only  be- 

tween the  hoHr*  of  nine  in  the  morning  und  four  in  Che  artemoon 
far  the  first  day,  and  between  (he  hours  of  eight  in  the  monung 
and  four  in  the  afteritooQ  fur  the  second  day." 
Pi>III»»kitolHi  XIV.  "  That  the   Chief  Magistrate  of 

provided.  jiicl]  bur|;h  shnll  direct  the  necesBary  number 

of  clerks  (o  be  appointed,  and  of  poll  books  to  be  prepared  in 
the  form  of  Schedule  (B. )  hereunto  annexed,  in  which  Ibe 
nnino  of  every  person  cgunliliec!  and  requiring  to  vote,  together 
with  his  designation  and  tbe  manner  in  which  be  shall  vote,  sbatl 
be  entered.' 

PallnTahwaar.  XV.  "That  the  poll  ahall   sooner  eloM, 

U«-  provided  all  peraona  duly  qiialiHed  and  deair- 

CUS  to  vote  shall  have  voted,  or  at  any  lime  ariertbe  lapse  of  an 
boor  without  any  quaL'fied  person  offering  to  vote." 

Bfle  of  Poll  10  (M  ^  VT.  "  Thut  as  loon  after  the  close  of  the 

■icRtiiDcd  and  dr-  poll  as  mov  be,  the  poll  clerks  shall  transmit 
cl""!'  to  aacb  Mafiislrate  Che  atateof  the  rmpecliva 

polls,  who  sball  sum  up  tlie  same,  and  openly  declare  (he  result 
of  Che  total  poll  at  an  sdjouriied  meeting  to  be  held  on  (he  next 
lawful  day." 

M^ntlir  TH«WT  XVI).  «  That  no  reaohition  coadopt  the 

lo  adaii' >hli  Act.  proviiiona  of  this  Art,  in  whole  or  in  part, 
shsll  be  effectual,  imiess  it  shall  be  carried  by  at  least  three- 
fourths  of  the  number  of  persons  voting  and  qualified  as  afore- 

irp.nad»trd.u  XVIII.  "  That  if  such  resolution  shall  be 

iM  H  «<  ^^lo  to  adopt  Che  Act  only  in  part,  (he  causes  bo 
"'""l*^  adopted  shall  be  set  forth  and  declared  in  the 

miiiutei  of  uich  meeting." 

«.^_ .   p^         XIX.  •■  That  where  sucb  burgh  shall  have 

rcoo-    resolved  not  to  adopt  the  proviiiona  of  tbii 
_^___  Act,  or  shall  Iinve  adopted  them  only  In  part, 

the  inhabitants  thereof,  qualiGed  as  aforesaid, 
may,  after  the  expiration  of  two  years  from  (be  date  of  any  pre- 
ceding  meeting,  but  not  sooner,  by  such  and  the  like  proceed- 
ings, ngain  take  (his  Act  into  consideration,  and  adopt  the  same 
in  whole  or  in  part,  or  eiich  part  thereof  as  may  not  have  been 
formerly  adopted,  or  determine  not  (o  adopt  the  aame." 
FUrtharPtsmdlnti  XX.  "  That  where,  by  such  proceeding*, 
alur  Aci  sdopini.  (his  Act  shall  be  so  adopted  in  such  burgh, 
in  whole  or  in  port,  such  reaolution  so  to  adopt  sball  not  be  sub- 
ject to  any  furtlier  question  ;  and  (he  inhabiranlt  thereof  quali- 
fied at  aforesaid,  present  at  the  meeting  adopting  tbe  same  niia- 
nimously,  or  at  some  adjourned  meeting  as  aforessid,  ahall  (hen 
and  there  proceed  to  determine  by  a  majority  of  votes,  and  shall 
set  furth  in  (heir  minutes  the  limits  beyond  the  boundary  of 
siicb  burghs,  not  included  in  the  said  recited  Act,  to  which  the 
provisions  of  this  Act  Gball  extend,  and  not  exceeding  the  dis- 
tance of  one  thousand  yards  as  aforesaid,  and  also  shall  deter- 
mine whether  such  burgh  shall  be  divided  into  wards,  and  in  (bat 
case  sball  set  forth  and  describe  the  bounds  and  limiCs  of  such 
wards,  and  shall  specify  the  number  of  Commissioners,  to  be 
elected  by  the  inbabltanCs,  (a  carry  (bis  Act  into  operation,  and 
•hull  also  fix  the  maximum  rata  of  assesamenc  (which  shall  in 
no  ease  exceed  one  shilling  and  sixpence  in  the  pound  of  the 
rent  of  premises,  to  be  assessed  in  manner  after  mentioned,)  to 
be  levied  for  tbe  purposes  of  this  Act  for  the  three  succeeding 
ycara,  and  sball  set  forth  atid  specify  the  proportion  of  such  as- 


NamlH-ofConimlt.         XXI.  "  That  the  Commissioners  lo  be 
■lonen.  elected  as  herein  after  provided  shall  not  be, 

in  any  case,  fewer  than  five,  or  more  than  twenty-one.  including 
the  Chief  Magistrate  of  the  burgh,  who  shall  be  Commissioner 
ei  offleio,  and  shall,  when  present,  prei^ide  at  all  meetings  of  (be 
Commissionera ;  and  the  said  Coinoiissioners,  together  with  a 
further  number  of  Commitsionera  chosen  by  the  iVIngistmtea  and 
Town  Council  of  such  burgh  from  umung  iheinselvrs,  umouni. 
ing  as  near  as  may  be  Co  one-fifth  pan  of  such  elected  CummLS- 
sioners,  ahall  be  the  Commissioners  for  carrying  tfaia  Act  into 

IfBui^dlddallB-        XXII.  "  Provided  always.   That  n-here 
to  Winti.  mg.],  ijurgb  shall  be  divided  into  wards,  the 

number  thereof,  and  the  number  of  Commiisioners  to  be  eli-ct. 
ed  in  manner  herein  after  provided,  shall  be  so  settled  and  ad- 
justed (bat  there  shall  be  one  sucb  Cuminlasioner  for  each  such 

XXIIt.  ■'  That  it  shall  be  lawful  and 
competent  for  the  inhabitants  of  the  uiid 
burgh,  qualified  Is  aforesaid,  at  a  meeting  or 
adjourned  meeting,  cnlled  as  aforesaid,  to  niter,  vary,  add  to,  or 
diminiah  such  wards  or  any  of  Ibem  in  such  manner  an  the  sl.ite 
of  the  population  thereof  or  other  circumstances  shall  to  them 
appear  from  time  to  time  to  require  ;  and  in  the  event  of  any  ad- 
dition being  made  to  the  number  of  wards  by  the  subdivision 
thereof  or  otherwise.  Commissioners  shsll  be  chosen  for  such  ad- 
ditional wards  in  manner  snd  for  the  purposes  herein  mentioned, 
but  so  as  that  tbe  number  of  wards  shall  in  no  case  exceed 

Caatlfuoo.  Barghs  ,  XXIV.  "  That  where,  by  reason  of  con- 
ntr  unlit,  anil  tiguiCy  ofany  two  ch-  more  burghs,  it  sliall  be 

adoptilie  «[  ai  desirable  and  expedient  for  anch  contiguoua 
°*    "'*  burghs  jointly  Co  adopt  ihe  provisions  of  this 

Ai't,  it  ahall  and  miy  be  lawful  for  such  burghs  intending  so  to 
unite,  as  if  such  burghs  were  one  bur^,  and  to  follnw  forth  such 
and  the  like  measurea  and  forma  in  all  respects  in  which  the  same 
can  hs  observed,  fur  adopdng  (he  provisions  of  this  Act,  as  are 
directed  and  preacribed  far  one  burgh  intending  to  adopt  tbe 
lamei  and  such  united  burghs  shall,  in  respect  of  division  into 
wards,  election  of  cummissiuners,  assessments  for  the  expense  of 
carrying  this  Act  into  execution,  and  every  other  power,  parti- 
cular, matter,  or  thing  granted,  provided,  or  prescribed  in  relation 
to  single  burghs  adapting  this  Act,  be  and  be  taken  to  be  as  one 
burgh ;  and  the  Chief  Magistrate  of  each  such  burgh  nhull,  ei 
Hfficia,  be  a  Commissioner  for  such  district  of  burghs  under  thia 
Act ;  and  the  Magistrates  and  Council  of  each  such  burgh  shall,  in 
addition  to  the  Chief  Magistrate  hereby  appointed  sn  a  n^clo 
Commissioner,  elect  one  or  more  members  from  among  their  owti 
body  to  be  Commissioners,  so  as  that  the  number  so  elected  shall, 
with  such  Chief  Magistrate,  make  as  nearly  as  may  be  one-fifth  of 
the  elected  Commissioners  of  such  united  burghs  ;  and  if  the  num- 
berof  C^ommissionersto  be  elected  by  (he  Magistrates  a ud  Coun- 
cil does  not  admit  of  each  burgh  electing  one  Commissioner,  or 
of  each  burgh  electing  an  equal  number,  such  burgba,  where  all 
cannot  elect,  shall  elect  successively,  and  according  to  a  rotation 
to  be  established  by  such  burghs,  and  in  like  manner  where  each 
burgh  cannot  elect  an  equal  number,  (he  right  of  electing  the 
greater  number  shall  be  enjoyed  in  succession,  according  to  such 
rotation  )  and  the  Chief  Magistrate  of  em-h  such  united,  burgha 
shall  respectively  and  successively,  annually,  be  (he  Preset  of  (he 
Commissioners  of  such  uni(ed  burghs,  according  to  such  rotation, 
and  the  Preaea  of  all  public  meetings  to  be  held  thereafter;  and 
in  case  of  any  difference  as  to  such  rotation,  election,  or  right  of 
election,  it  shall  be  competent  to  either  party  Co  apply  to  tbe 
Sheriff  of  the  county  in  which  such  burghs  are  situated  to  de^ 
(ermine  (he  same,  six  days  previous  notice  being  given  (o  the 
other  party  of  such  application;  and  the  determination  of  the 
Sheriff  thereon  shall  be  final  and  couclu!<ive  :  Provided  always, 
that  nothing  herein  contained  shall  affect  or  be  construed  to  affect 
(beright^  powers,  p^vileges,  or  jurisdictions  of  any  Magistrates 
wid  Council  within  their  own  burghs." 
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PnKMdint>ub«  XXV.  "  Tha  ibe  renolutioiw  Md  wholo 

npartid  10  ita*  praceedJDgs  of  luch  meeting*  ■hall  be  re- 

*""'"'■  porteii  III  the  Sheriff  of  the  eouniy  within 

which  tucb  bui^h  thalj  be  siluaCed,  by  the  liansmiision  to  faim  of 
tbo  iDinute*  of  such  meetings  and  all  document*  laid  belore  the 
Mime,  wfaicb  transinUsion  ibe  acting  Chief  Magistntte  ai  afore- 
sud  ia  bereby  required  to  make  wilhin  forlyi^eight  houn  after 
the  eloie  of  ibe  procecdiiij^  aforesaid  ;  and  the  caid  Sheriff  shall, 
witbtn  fbrty-eiKbt  boart  after  the  receipt  thereof,  uSx  a  deliver, 
ance  thereon,  finding  Rnd  declaring.  B9  the  case  may  he,  either 
that  this  Act  has  not  been  adopted,  or  tbat  the  powers  and  pro- 
¥iaion<>  thereof  (in  id  far  as  such  minutes  sball  show  this  to  have 
been  the  ewe)  have  been  adnpted,  and  ibat  this  Act  shall  apply 
to  such  buT^h  in  marner  therein  Fet  forth,  and  shall  forthwitt 
rause  such  minutes  to  br  recorded  in  the  Sheriff  ('ourC  books  of 
the  county,  and  in  the  buokn  of  the  burgh  to  wblch  they  specially 
apply,  and  in  the  books  of  the  Commissioner!!  of  Police,  herein- 
after appointed  to  be  kept,  where  sucb  sbail  be  the  case," 
H«Mlns  n>r  Ebctlon  XXVr.    "Thnt  on   receipt  of  such   de- 

af t:iiniulBkwa(  to  liverance,  such  Mpigisfrate  aforesaid  ihsllcon- 
ba muTHiad.  ^^^  ^  meelinjt  of  occupiers  of  house*  and 

premiiei  of  such  burfjh,  qualilied  rs  aforesaid,  and  if  the  biirgbs 
shall  be  divided  into  wards,  at  some  convenient  place  in  their  re- 
spective wards,  to  be  specified  in  the  notice  to  be  given  of  such 
meeting,  for  the  election  of  CommUlioners  for  the  purpose  of 
executing  Ibis  Act,  all  which  meeting*  shall  be  summoned  in  Ibe 
same  way  and  manner  and  at  the  same  distance  of  time  a*  is  pro- 
Tided  for  the  first  meeting  lo  be  held  in  virtue  of  this  Act ;  and 
in  all  >uch  burghi  aa  ihall  be  divided  into  wards  in  manner  herein 
provided,  the  ward  meetings  shall  elect  their  own  Preses;  and 
tbe  Commissioners  (except  the  Chief  Magislnite  of  tbe  bui^h, 
and  tbe  Commissioners  to  be  elected  by  the  Magisttatel  and 
Town  Council  of  such  butghs,)  shall  be  elected  by  such  meeting 
or  by  such  wards." 

„     _  XXVII.   "  That  such  elenlions  shall  be 

wSiS"™^  Pnweeded  with  in  manner  folinwing  ;  (that  is 
to  say,)  each  candidate  who  shall  be  qualified 
to  vote  as  aforeuid,  and  residing  within  such  burgh,  shull  be 
eligible  to  be  elected  a  Commissioner  far  the  purposes  of  Ibis 
Act,  and  shall  be  proposed  at  the  said  meeting  by  some  person 
duly  qualified  lo  vole  ihereut.  and  sbalt  be  seconded  by  some  other 
person  in  like  manner  qualified  i  and  the  Preses  of  the  meeting 
shHll  ascertain  and  decTare  the  resolution  thereof  in  manner  afore- 
said ;  and  if  such  election  shall  not  be  unanimous,  and  if  a  poll 
ahail  be  demanded  in  writing,  in  the  manner  and  wilhin  the  time 
before  provided,  at  such  or  any  other  meeting  for  the  purposes  of 
election  under  this  Act,  such  Chief  Magistrate  or  such  Presea 
of  such  meeting  shall  open  and  proci-ed  with  such  poll  in  the 
manner  herein  provided;  and  the  an!  d  Chief  Magistrate  or  Preses 
of  Wards  respectively  shall  for  ibaC  purpose  appoint  a  clerk,  and 
■hall  provide  a  book  in  the  form  of  Schedule  (C.)  hereto  an. 
nexed,  in  which  the  votes  shall  be  entered,  and  shall  declare  the 
result  of  such  poll  ;  and  the  said  Chief  Magistrate  or  Preset 
■hall  be  reimbursed  all  such  reasonable  charges  or  expenses  aa 
may  be  incurred  in  providing  rlerks  and  books,  and  otherwiae  in 
tbe  performance  of  the  duties  hereby  required  of  ibem.  out  of  the 
rates  and  duties  to  be  coUfcied  in  virtue  of  this  Act." 
HM«nu.n,j  XXVIII.    "  TliBl   the   Magistrates  and 

CiXtno  >i«r  Council  of  such  biirgb  shall,  on  oi  before  tbe 

c™™^^*^^^  day  fixed  for  such  election,  nominate  and  ap- 
ajipfiiiitid  Bj  tacm.  ^^.^^  ^^^  Commissioner  or  Commissioners,  u 
tbe  case  may  be,  who  it  or  are  to  be  elected  by  them  under  tbe 
provisions  of  ibis  Act ;  and  the  acting  Chief  Magisirate  shall  re- 
port such  nominaliDn  and  appointment  to  the  first  meeting  of 
CommissionerSiJlQ  be  held  in  manner  herein  after  provided." 

XXJX   "  ThatthewboleCommlssioners 

Monday  after  sncb  election,  hold  their  first 
general  meeting  in  the  Town  Hall  ot  other  convenient  place 
within  such  burgh,  wilb  power  to  adjourn  to  aucb  other  place  aa 
tbey  may  think  fit." 

XXX.  "  That  one-third,  or  as  neariy  aa 
SSStS'samSi^ **    n>«ybEone-tbird,of»uch  elected Commiasion. 

era  of  each  sucb  burgh  m  aforesaid,  who  aball 


be  tbe  higbeat  on  tbe  list  of  such  Commissioners,  lo  be  arranged 
•Iphabetically  according  to  their  surname*,  and  Ibe  one  of  the 
Coramiaaioneia  elected  by  aucb  Magistrate  as  aforesaid  who  shall 
be  tbe  highest  of  aucb  last  mentioned  Commissioners  on  the  list, 
to  be  also  arranged  alphabelicsliy,  shall  go  annually  out  of  office, 
mteluxl,  on  the  aame  day  at  tbe  explraiion  of  ■  year  on  which 
tbey  were  elected  into  office,  or  on  Ibe  next  lawful  day  thereafter  t 
and  on  the  same  or  the  next  lawful  day,  annually,  the  places  of 
such  Commissioners  going  out  of  office  shall  be  supplied  by  an 
equal  number  of  new  Commissioners  to  be  chosen,  vidtlicci,  the 
third  part  of  such  elected  Commissioners,  or  as  nearly  aa  may  be 
tbe  third  part,  from  among  the  candidates  qualified  as  aforesaid, 
by  tbe  electors  ot  the  bui^gh,  or  by  the  several  warda  where  socli 
burgh  shall  be  divided  into  wards,  and  the  Committioners  to  be 
elected  from  among  the  Magistrates  and  Town  Council  of  sucb 
burghs,  by  the  Miigisirutes  and  Toivn  Council  of  the  burghs  aa 
aforasaid,  under  all  [he  rides,  reguUtiona,  and  pruviaions  appli-. 
cable  to  such  first  meeting  and  election  ;  and  Ibe  like  notice  of 
such  annual  meeting  shall  be  given  aa  it  herein  before  directed 
to  be  given  of  sucb  lirsl  meeting  for  electing  Commissioners ;  and 
tbe  persons  so  elected  shall  be  placed  at  the  foot  of  tbe  list  of 
Co  mmitsionera. " 

Notin  fer,  .n<  Iha  XXXI.  "  That  there  shall  be  held  in  eadt 

PrDCHdinii  It,  sncb  burgh  adopting  the  proTitions  of  this 

the  first  meeting  held  to  detennine  the  maiimum  assessment, 
and  at  tba  expiration  of  every  third  year  thereafter,  a  meeltng  of 
the  inhabitants  thereof,  qualified  as  aforesaid,  in  order  to  deter- 
mine the  amount  of  the  maximum  aaeetsment  for  the  three  years 
next  succeeding,  and  tbe  clerks  to  tbe  eaid  Commissioiiers  shall 
give  notice  thereof  In  the  aame  manner  as  by  this  Act  the  Chief 
Magisttale  ia  required  to  give  notice  with  respect  to  tbe  tirst 
meeting  to  be  held  under  tbii  Act,  tbat  ■  meeting  will  be  boiden. 
on  such  day  fur  fixing  the  maximum  amount  of  the  aasesiameiit 
for  the  three  years  next  succeeding ;  and  previous  to  such  meet- 
ing the  said  Cummitsionera  shall  fumiih  to  the  acting  Chief  Ma- 
gistrate of  tbe  burgh  a  list  of  the  names  of  the  occupiers  of  pre- 
mises, qualified  as  aforesaid,  which  list  shall  be  sufficient  evidence 
and  proof  of  the  quiilificaliona  of  the  parties  to  vole  at  aucb 
meeting:  Provided  always,  that  in  default  of  giving  due  notice 
of  such  meeting  in  manner  ubove  provided,  the  clerk  to  the  aaid 
Commissluneis  shall  forfeit  and  pay  to  tbe  said  Commissionera 
a  peualty  of  one  hundred  pounds." 

Pmeadam  ai  mtaa  XXXII.  "  That  tbe  person  presiding  shall 

4u»i  Hntingi  ■■  St  such  triennial  meetings  proee^d  in  the  same 
to  Ahcuidcdl  manner  a»  at  llie  first  meeting  to  be  held  un- 

der this  Act  in  regard  lo  the  ateertainment  of  tbe  sum  agreed  to 
be  assessed  :  Provided  always,  that  the  rate  of  aasesament  sh^ 
not  be  diminished  so  long  at  any  money  borrowed  on  the  security 
of  such  assessment  shall  remain  unpaid,  and  that  the  rale  of  aa- 
Maament  fur  any  three  succeeding  yesrs  shall  not  be  less  than 
two-thirds  of  the  rate  agreed  to  at  the  la«t  preceding  triennial 
meeting  held  under  the  provisionaof  Chia  Act;  and  ihatif  a  larger 
sum  shtll  not  be  agreed  to,  the  Commissioners  shall  have  power 
to  levy  such  two-thirds  of  tbe  original  aatetament,  without  any 
farther  authority. " 

OBtfulBf  COBBII.  XXXIII.    ' 

•ianen  ouj  ba  re.         Commissiuners 
•«"**■  alwavB,  that  no 

Commissioner,  or  entitled  to  voli 
hare  been  relieved  from  ibe  ai 


Tbat  any  of  such  outgoing 
may  be  re.«lected :  Provided 
person  shaU  be  eligible  as  m 

U  such  election,  who  shall 
made  on  him  for  tha 


purposes  of  thia  Act  for  the  year  immediately  preceding,  on  tM 
ground  of  inability  lo  psy  the  said  aasessmeai,  or  by  whom  any. 
arrear  of  any  assessment  due  under  thIa  Act  shall  at  the  time  of 
the  election  have  been  owing  for  the  space  of  a  month,  and  shall 
since  it  became  due  have  been  demanded,  whether  such  arreai 
aball  be  due  by  himself,  or  by  any  company  oi  copartnership  by 
which  he  la  aulborised  lo  vote  ;  and  a  certificate  under  tbe  hand 
of  the  collector  shall  be  deemed  and  taken  to  be  a  sufficient  evi- 
dence of  such  arrears  or  relief." 

XXXIV.  "That  in  case  tbe  place  of  any 
of  tbe  Commissioners  elected   at  aforesud 
tball  become  vacant  by  death,  refusal  ti 
ditqialifinlioD,  or  resignation,  then  ind  in  such  cr'~'  ''  *'' 


lupplltd. 


it  tb^l  b« 
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lawful  for  the  remHinfng  Commiiaionen  to  nomimte  penoni 
duly  qoBlifiEd  to  supply  iiuch  T«c«ncieii ;  and  (be  person  lo  nomi- 
natcil  »h»ll  haTc  tiid  enjoj  the  ume  powen  and  privilege!  u  ihe 
perBDn  in  whoM  stead  he  ii  nominited,  and  shall  rfmain  in 
office  until  the  period  at  waicfa  the  person  in  whose  stead  he  ii 
nominated  would  have  gone  out  by  rotation  )  and  if  the  electors 
EIntsn  «ftiiln»  or  shall  refuse  or  neglect  to  meet,  ot  if  at  such 
B^keUnt  to  rint.  meeting  the  electon  afaali  refuse  or  neglect  to 
elect  the  whole  or  any  part  of  the  number  of  Cooimiisioners  ori- 
ginally fixed  anri  agreed  to,  it  shiill  he  lawful  for  the  Commiasion. 
ers  who  held  offipe  iromedialely  before  the  time  specified  for  such 
election  to  supply  the  defieiency." 

XXXV.  "Thatinstesdof  eleetingCom. 
HifMntmand  misaionen  it  shall  be  competent  and  lawful 

billecS'coiinE  "*  ""*  inhabitanli  duly  qualified  aa  aforesaid 
riuBHi.  to  determine  by  a  majority  of  three-fourths  of 

the  votes  of  the  persons  aaiiembled  aa  afore- 
said at  any  meeting  called  for  inch  purpoae,  that  the  Msgittnite* 
and  Town  Council  of  Bnch  burgb  for  the  time  being  shall  carry 
this  Art,  or  iurh  part  thereof  ss  shsll  hsve  been  adopted,  into 
etecution  ;  and  such  Magistrates  and  Town  Cooncil  then  shall 
baVe  the  same  rights,  powers,  and  authorities,  and  be  lulgrct  to 
the  like  rule*,  liabilitiea,  and  regulations,  as  are  hereby  con- 
ferred or  imposed  upon  the  Commiiisionera  herein  before  autho- 
rised and  directed  to  he  elected,  as  lar  aa  the  same  ere  applicable 
and  capable  of  Diking  effect,  according  to  the  true  intent  and 
meaning  of  this  Act." 

CoiDniMonm not  XXXVI.  "  That  twne  of  the  Conjmia. 

U  hold  PiBca  of  sloners   for  the  purposes  of  this  Act  aball, 

V*^*-  directly  or  indirectly,  derire  any  emolument 

or  profit  for  any  hosinesa  or  work  of  any  description  performed 
or  to  be  performed  by  him  nnder  this  Act ;  nor  ahall  any  Com- 
missioner be  capable  of  acting  as  such  during  the  time  he  sball 
enjoy  any  office  of  profit  to  be  created  or  establiibed  by  rirtua 
of  this  Act,  or  while  he  has  any  share  or  interest  in  any  contract 
relating  to  the  execution  thereof;  rior  shall  any  aucb  Com  miisioner 
be  capable  of  standing  aa  a  candidate  for  any  such  office,  or  be  a 
competitor  for  any  luch  contract,  nve  and  except  contracts  en- 
tered into  with  any  chartered  or  joint  stock  company  of  which 
such  Commissioner  may  be  a  partner." 

XXXVIL  "  That  the  whole  Commls. 
ra  ihall  be  cited  to  attend  all  meetings, 

both  special  and  italutury,  (saTB  only  the 
Erst  meetings  nnder  this  Act,)  inch  citation  being  given  person, 
ally,  or  at  their  dwelling-houaes  or  sbaps,  by  wtilten  or  printed 
aummonsca  iasued  by  their  rlerk,  at  least  tvrenty-fonr  boura  be- 
fore the  time  of  meeting  ;  and  in  ibe  absence  of  the  said  acting 
Chiaf  Magiatrate  aucb  one  of  the  said  Commissioners  as  sfaaU  be 
chosen  by  the  meeting  shall  preside  in  all  meetinp  of  the  said 
Conmissionera ;  and  the  Preiea  of  all  meetings  of  the  Commis- 
afonera  shall  have  both  a  deliberatiTe  and  in  caae  of  equality 
■  CMtiug  "MB  in  all  matlera  which  shall  eome  before  them : 
ngg,g_,  ProTided  always,  that  one-Uiird  of  the  said 

"^^^  Commiaaionera  must  be  present  at  all  meet- 

faiga  to  constitute  a  qnomm." 

«M>Marj  HseiiBfi  XXXVIIL  "  Thst  meetings  of  Ihe  said 

(■(  (>nralHloD«.  Commissioners  shall  be  held,  in  such  places 
M  they  shall  appoint  witbin  such  huigfa,  upon  (he  second  Jlfon- 
liai/  of  the  months  of  Jtfoy,  Auguit,  Koarmitr,  and  FdirTari/  in 
each  year,  at  twelve  of  (he  dock  noon." 

XXXIX.  "  That  the  clerk  to  the  said 

Com misii oners,  on  requisition   being  made, 

stating  the  object  of  the  intended  meeting  in 
writing,  and  signed  by  two  of  the  said  Commissioners,  shall  caose 
special  meetings  to  he  called  whbin  forty-eig^t  hours,  and  to  be 
held  within  four  days  afVer  such  reqoiaition,  and  shall  cause  the 
whole  Comraiasi 
by  printed  or  wri 
quisidon." 

Bp^UiMMiBCKX  ,  XL.  "That  no  rules  or  teguhrioia  ihalt 
iDsnnuiRuiMnada  be  adopted  or  earned  Into  eieeutioii  by  any 
Btsuuitst^  MiK.       iprcial  meeting  whieb  shall  tend  to  alter  or 

ktmul  any  rules  or  regulations  which  may 
hare  been  made  and  framed  at  any  of  the  four  mcetlnga  heret^ 
appoilited  tu  be  held  annaally." 


SpHlal  Mtftlan 


witbin  the  bounda  before  deacribcd." 
ConniHk>Mnb>  XLll.  "  That  at  all  andMchof  the  me«t- 

■teftir  tbdr  ama  jngs  to  be  held  iu  virtue  of  thia  Act  the  Com- 
KipeDHi.  miasioners  present  sball  defray  (belt  own  ex- 

Puww  u  ifiptf 01  XLIIL  "  That  the  said  Conmissionera 

''*''™''''^  shall  have  power  to  form  eommitteea  of  tbeir 

number,  either  with  directions  to  report  to  the  Commissi  one  ra. 
or  for  carrying  tfae  rariooa  purpcaes  of  this  Act  into  execution, 
and  to  delegate  to  such  eommitteea  the  poweri  competent  to  the 
aaid  Commissioners  under  thia  Act,  in  whole  or  in  part,  with 
rt^rd  to  the  subject  which  amy  be  remitted,  to  name  the  con- 
vener, and  to  fix  the  numbcri  of  aucb  eommitteea  who  shall  form 
a  quorvmi  and  the  convener,  who  shall  preside  at  such  commit' 
tee.  shall  be  entitled  (o  a  catting  vote  in  amr  of  equality,  and  to 
convene  the  memhera  by  noticea  iu  the  way  be  shall  ihiok  moaC 
convenient." 

PoHKinl  Dutici  XLIV.  "  Thai  the  said  Commi<iaionera 

ot  Cam'B'HMicntn.  shall,  in  such  maimer  as  to  them  sball  seem 
beat  for  the  purposes  of  this  Act,  eslimatei  aasess,  levy,  and  ap- 
ply the  BumaoF  money  herohy  authorised  to  be  raised  fur  the  pur- 
poses of  this  Act,  and  ihull  have  power  st  such  times  ss  (bej 
ahall  appoint,  and  from  lime  to  time,  to  order  and  direct  liita  to 
be  taken  of  the  inhabitants  uf  such  burgh,  and  of  Ibe  vJue  of 
premisea  aituale  (herein,  and  shall  fat  such  purposes  appoint,  at 
such  salaries  ss  they  shall  judge  meet,  collectors,  derki,  survey" 
Ota.  officers  of  poiire,  watchmen,  aud  all  other  persons  lo  he  em- 
ployed in  the  execution  of  thia  Act,  and  to  remove  them  at 
pleasure,  and  to  Hx  the  number  and  deacriptton  of  officers  to  be 
employed,  and  the  wagea  to  be  paid  to  them  respectively,  and  (O 
increase  or  diminish  their  numbers  from  time  to  time,  as  thef 
ihall  see  CBuae,  and  lo  make  orders  and  regnlationa  for  (faeir 
government ;  and  the  said  Commissioners  shall  have  power  alao, 
with  Ibe  consent  of  the  proprietors.  10  purchase  auch  lands  and 
premisea  aa  eliall  be  required  for  the  purposes  of  thji  Act,  and 
shall  also  have  full  power  and  authority  to  make  all  necesaaiy 
rules,  orders,  and  regulations  relative  to  the  watching,  ligbttng 
with  gas  or  otherwise,  paving  and  cleansing  the  streets,  roadsi 
lanes,  passages,  or  pnblic  wnya  ot  placea  within  any  auch  buigh, 
or  tu  the  supply  and  dialribuiioii  of  water  and  gas  to  the  same, 
in  BO  far  as  the  powers  of  this  Act  may  apply  lo  these  objecta 
in  any  hurgh,  and  generally  fnr  the  due  and  effectDal  enforce- 
ment thereof,  for  ibe  prevention  of  infections  diseases,  and  put- 
ting down  and  removing  surb  nutsancea  as  may  alfeel  the  health 
of  the  inhabitants,  and  for  carrying  fully  into  effect  alt  the  ob- 
jecta and  purposea  and  ptovisions  of  this  Act,  and  ahall  enact 
penalties  for  enforcing  the  same,  not  exceeding  in  any  case  tbe 
sum  of  twenty  shillings  Sterling,  and  execute  the  whole  otbeT 
matlen  specified  in  ibis  Act  and  committed  to  their  charge: 
Provided  always,  (hs(  (he  rules  snd  reguhitiont  so  to  be  made 
Hball  not  be  contrary  lo  ihe  law  of  Scoi^iut,  or  to  any  thing  in 
this  Act  Donlained." 

OnnUalanan  ^         XLV,  "  That  the  «dd  Commissioners,  or 
esniraii  Mr  Elunk     any  comnMltec  of  (beir  body  (hereunto  espe- 
Works.  cially  empowered,   are  hereby  authorised  (o 

contraet  arilh  any  person  for  carryiiig  into  eiecuiion  any  of  the 
operations  herein  authoriaed  ;  and  auch  contract  ahalT  be  tSpted 
by  the  presea  and  clerk  In  name  of  the  meeting  at  which  the 
said  Bgreemeoi  or  contract  shall  be  made," 

XLVI.  "  That  the  nmnies  arising  from 
the  assessment  hereby  authorised  to  be  levied, 
andallotber  properly  arquired  by  the  said  irommiicionera  in  pur- 


PnpRlr  THisiI  la 


for  the  uaes  and  purpoaea  mentioned  in  this  Act,  and  to  no  olber 
purpose  whatever." 

Clerk  (a  be  s|b  XLVIT.  "  That  the  f^mmissionera  shall 

polntaL  si  tbeir  first  meeting  appoint  a  clerk  for  keep- 

ing the  booka  and  records  of  the  Cammisaionera  and  theirrom-' 
mittees )  which  hook  or  records,  being  signed  by  the  Preses  of 
each  respective  meeting,  or  any  copy  or  extract  therefrom  an- 
theniieated  by  the  sigiialurs  of  the  clerk,  shall  b«  rrceived  as 


3.] 
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(videnee,  in  all  Coartt  vrbtUoever,  in  any  caie  or  mntter  coD' 
cerning  this  Aa,  and  ihall  be  open  to  [he  inappctlon  of  any  per. 
ton  interMted  tberein.  without  pa^nient  of  on;  fee  or  rewiird ; 
■nd  the  clerk  shall,  trlien  required,  give  certrRed  cogiiea  or  ex- 
tracts therefrom  to  all  persons  requiring  the  uice,  opon  psj- 
iDent  of  Bucb  reaeonsble  lutn  u  xhall  be  fixed  by  the  Mid  ('am. 
mlssioneiB,  not  exceeding  one  shilling  for  trerj  three  hundred 

ChrkDol  tobenw.  XI.VIIL  "  That  no  person  who  nmy  be 

«mfd1n>D7  Frn-  aupuirited  the  clerk  in  the  execiitiuii  of  ihia 
**™''"^  Act,  or  the  partner  of  bhj  Bueb  rierk,  or  any 

person  In  the  employ  of  inch  clerk  nr  of  bis  parlner,  Hhiill  aer  at 
^ent  or  solicitor  in  the  trial  of  any  offence  committed  within 
the  limits  foresaid  ;  and  in  the  event  of  a  concraveiilion  o(  suth 
prorision,  such  clerk  shall  be  thenceforth  disqualified  from  hold- 
ing any  office  whatever  ander  this  Act,  and  froin  acting  as  a 
jr  under  this  Act." 


XLIX.  "  That  it  abnll  not  be  lawful  for 
Clerk  and  Trmac.  (he  said  Cammlsgioners  to  appuint  any  person 
ernouotewnw         ^j^^  ^^^^  be  appointed  their  eleik  in  the  tixe- 

cution  of  this  Art,  or  the  partner  «f  such 
cleik,  or  the  clerk  or  other  person  in  the  serviee  or  employ  of 
■uch  clerk  or  of  his  partner,  to  he  tbe  treasurer  for  the  purposes 
of  this  Act,  or  to  appoint  any  person  who  may  be  appointed 
treasurer,  or  the  partner  of  such  treasurer,  or  tbe  clerk  or  other 
person  in  the  service  or  employ  of  such  treasurer  or  of  hia  part- 
ner, to  be  the  cleric  to  the  said  Commiaaioners  for  tbe  purposes 
of  this  Act;  and  if  any  person  shall  accept  botb  the  offices  of 
clerk  anit  [reaaurer  for  the  parpoaes  of  [hia  Act,  or  if  any  person 
being  the  partner  of  sucb  clerk,  or  the  clerk  or  other  person  in 
the  service  or  employ  of  sucb  clerk  or  oF  his  partner,  shall  accept 
the  office  of  treasurer,  or  shall  act  as  deputy  of  the  treasurer, 
or  in  any  manner  officiate  for  tbe  treasurer,  or  being  the  trea- 
surer, or  the  partner  of  auch  treasurer,  oithe  clerk  or  other  person 
in  tbe  service  or  employ  of  auch  treasurer  or  of  his  partner,  ahall 
accept  the  office  of  clerk  In  the  eieeulion  of  this  Act,  or  shall 
act  as  deputy  of  such  clerk,  or  in  any  manner  officiate  for  such 
clerk,  or  if  any  treasurer  shall  hold  any  place  of  profit  or  trust 
under  the  said  ('ommissionen  other  than  that  of  treasurer,  every 
person  so  oBending  shall  for  every  such  offence  forfeit  and  pay 
tbe  sum  of  one  hundred  pounds  to  any  person  who  shall  sue 
for  the  same,  to  be  recovered,  with  full  expenses,  in  the  same 
manner  as  any  of  the  penalties  by  this  Act  imposed  may  be  sued 
for  and  reeoTcred." 

L.  "  That  it  shall  and  may  be  lawful  for 

all  corporations,  trustees,  heirs  of  entail,  tu- 
tors  or  curators  for  irifauts,  minors,  furious 

or  fatuous  persons,  and  married  women,  and 
to  and  for  eveir  other  penon  or  persons  wfaomaoever,  thougb 
under  any  legal  disability  or  incapacity  of  an;  kind  whatever 
who  are  or  shall  be  seised  or  possessed  of  or  interested  in  any 
lands  or  other  heritages,  whether  held  in  fee-siinple  or  under 
enttul  which  may  be  necessary  for  the  purposes  of  this  Act,  Co 
contract  and  agree  for,  sell,  and  convey  to  the  said  Commissioners, 
all  or  any  of  such  lands  or  other  heritages  or  any  part  thereof,  for 
the  purposes  of  this  Act;  and  all  such  contracts,  agreements, 
aales,  and  conveyances  shall  be  valid  and  effectual  in  law  to  all 
Intents  and  purposes,  any  law,  atatute,  usage,  or  any  matter  or 
thing  to  the  contrary  notwithstanding;  and  all  and  every  such 
corporation,  trustee,  heir  of  entail,  tutor  or  earator,  tnarried 
woman,  and  other  person  is,  are,  and  shall  be  hereby  indem- 
nified for  what  tbc^  shall  do  by  rirtne  and  in  pursuance  of 
thia  Act." 

LI.  "  That  if  any  monies  shall  be  agreed 
AFVUeaUon  ofCm.  lobe  paid  for  anv  lands  or  heritages  purchased, 
^SSSaU^^      taken,  or  used  for  the  purposes  of  this  Act, 

which  shall  belong  to  any  corporation,  married 
woman,  infant,  lunatic,  or  person  or  persons  under  any  disability 
or  incqiadty,  or  as  a  recompence  for  damages  caused  thereby, 
•uch  money  shall,  in  case  the  same  shall  amount  to  or  exceed  the 
■Dm  of  two  hnndred  pounds,  wilh  all  convenient  speed  be  paid 
into  the  Bank  of  Scailand,  or  Royal  Bank  of  SnUand.  or  Bank 
of  tbe  Briiiik  Linen  Company,  or  Commercial  Bank  of  Scotland 
or  NatioRtl  Bank  of  ScMmd,  and  without  fee  or  reward ;  to  tbe 

Voi„  VI. 


intent  that  such  money  shall  be  applied,  under  the  direction  and 
with  the  approbation  of  the  Court  of  Session  to  be  signified  by 
an  order  mude  upon  a  petition  to  be  preferred  in  a  aummary  way 
by  the  person  or  persons  who  would  have  been  entitled  to  tbe 
rents  and  profits  of  the  aald  landa  or  heritages,  in  the  purchase 
of  the  land-tax,  or  towards  Che  discharge  of  any  debt  or  debts,  oc 
«ug)i  other  incumbrance,  or  part  thereof,  as  the  said  Court  shall 
anihorise  to  be  paid,  oSecting  the  said  lands  or  heritages,  oc 
afft-cling  other  lands  or  heritages  standing  settled  therewith  to  the 
same  or  the  like  uses,  intents,  or  purposes  ;  or  where  such  money 
shall  not  be  so  applied,  then  the  same  shall  be  laid  out  and  in- 
vented, under  the  like  direction  and  approbation  of  the  said  Court, 
in  the  putchaae  of  other  lands  or  heritages,  which  shall  be  con- 
veyed and  settled  to,  for,  and  upon  such  and  tbe  like  uses,  trusts, 
inlenla,  and  purposes,  and  in  the  same  manner,  as  the  lands 
or  heritsges  which  shall  be  so  purchased,  taken,  or  used  at 
aforesaid  stood  settled  or  limited,  or  such  of  them  as  at  the 
time  of  making  such  conveyance  and  settlement  shall  be  existing 
undetermined  and  capable  of  taking  effect;  and  in  the  meantime, 
and  until  sucb  purchases  ahall  be  made,  the  interest  or  annual  pro- 
duce of  such  money  shall  from  time  to  time  be  paid,  by  order  of 
the  aaid  Court,  to  the  person  or  persona  who  would  for  tbe 
time  being  have  been  entitled  to  the  rents  and  profits  of  the  landa 
and  heritages  so  hereby  directed  to  be  purchased,  in  case  aueh 
puri^base  or  settlement  were  made." 

LII.  "  That  if  any  money  so  agreed  to  be 
Apptleiiion  when  paid  for  any  lands  Or  heritages  purchased, 
lwiih»n^£MBMiid  taken,  or  used  for  the  purposes  aforesaid,  and 
belonging  to  any  corporation,  or  to  any  per- 
son or  persons  under  disabitity  or  incapacity  as  aforesaid,  shall 
be  less  than  the  sum  of  two  hundred  pounds,  and  shall  amount 
lo  or  exceed  the  sum  of  twenty  pounds,  then  and  in  all  such 
casen  the  Same  shall  (at  the  option  of  the  person  or  persons  for 
the  time  being  entitled  (o  the  rents  and  profits  of  the  lands  oi 
heritages  so  purchased,  taken,  or  used,  or  of  his,  her,  or  their 
guardian  or  guardians  in  case  ofinfancy  or  lunacy,  to  be  signified 
in  wriiing  under  their  respecdvs  hands)  be  paid  into  one  of  the 
said  bunks,  and  shall  be  ordered  to  be  applied  in  manner  her^n- 
before  directed  i  or  otherwise  the  same  shall  be  paid,  at  the  like 
option,  to  two  trustees,  to  he  nominated  by  the  person  or  per- 
sons making  such  option,  and  approved  of  by  the  said  Commis- 
sioner!, (such  nomination  and  approbation  to  be  signified  in 
writing  nnrler  the  hands  of  the  nominating  and  approving  par- 
ties,) in  orilfr  that  such  principsl  money  and  the  interest  arising 
thereon  may  be  applied  in  any  manner  herein  before  directed,  so 
fur  a>  the  case  be  applicable,  without  obtaining  or  being  re- 
quired to  obtain  the  direction  or  spprobarion  of  the  said  Court." 

LIII.  "  That  where  sucb  money  so  agreed 
Appllciilsfi  wlitr*  or  swarded  tO  be  paid,  as  last  before  men- 
"""  ^''^  tioiied,  hhsll  be  less  than  twenty  pounds,  then 

and  in  all  auch  cases  the  stime  shall  be  applied  Co  the  use  of  the 
person  who  would  for  the  time  being  have  been  entitled  co  tbe 
rents  and  profits  of  the  lands  or  heritages  so  purchased,  ukeo, 
or  used  for  the  purposes  of  thia  Act,  ip  auch  manner  as  the  said 
Ommissioners  shall  think  fit,  or  in  case  of  infancy  or  lunacy 
then  to  his,  her,  or  their  guardian  or  guardisns,  to  and  for  Hoe 
one  and  beuefiB  of  such  person  orpcrsons  so  entitled  respective- 
'!-■" 

LIV.  "  That  in  case  the  person  or  per- 

...,__.  sons  to  whom  any  sum  Or  sums  of  money 

Court  miifoR^  ghj]  [,e  pgyntile  as  aforesaid  shall  refuae  to 
p£^  accept  the  same,  or  shall  not  be  able  to  make 

good  a  title  to  the  premises,  to  the  satisfac- 
tion of  the  said  Commiisioners,  or  in  case  the  person  or  persons 
tu  whom  any  such  sum  or  suma  of  money  shall  be  so  payable  as 
aforesaid  cannot  be  found,  or  if  the  person  or  persons  entitled  to 
such  lands  or  heritages  be  not  known  sr  discovered,  then  and  in 
ei'ery  such  case  it  shall  and  may  be  lawful  to  and  for  the  said 
Commissioners,  or  any  two  or  more  of  them,  to  pay  the  sum 
and  sums  of  money  ao  payable  as  aforesaid  into  the  Bank  of 
Scotlawl,  or  Boyal  Bunk  of  Scotland,  or  Bank  of  the  BiiHik 
Linen  Company,  or  Commercial  Bank  of  &ottimd,  or  Naticmal 
Bank  of  Smlland  respectively,  aa  the  case  may  be,  lo  the  oediC 
of  the  piirtiea  interested  in  the  said  lands  or  heritages,  describing 
Ibemtf  ibeyarekDOvrn^Mdifthey  are uot known,  tben^enerallx 
No.  II. 
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to  Ibe  credit  of  tbe  partiei  interested  in  tbe  uid  landi  or  heri- 
tage!, witboDt  an V  deseriplioTi  oftbem,  nitgect  to  the  order,  con- 
trol, and  diapoiition  of  the  said  Court  of  Seiaioii ;  which  uid 
Court,  or  either  of  the  Diviiioni  thereof,  on  the  applicMtion  of 
any  person  or  perwni  making  claim  la  nich  lum  or  iunii  of 
money,  or  any  part  tbereuf.  by  peliliun,  ihall  be  and  are  hereby 
empowered,  In  a  auinniary  way  of  proceeding,  or  otherwise,  aa  to 
tbe  aaid  CotirC  (hall  aecra  meet,  to  make  EUch  other  order  in  the 
premisea  bi  to  Che  aaid  Court  shall  aeem  just  and  reaianable  ; 
and  Ifae  ranbler  or  ciu<hiera  of  the  Bank  of  Scotland,  or  Royal 
Bank  of  Smlland,  or  Bank  of  the  Briiith  Linen  Company,  or 
ComOiercia!  Bank  of  Scotland,  or  Nadoiial  Bank  of  Scotland  re- 
apeccively,  who  shall  receive  auch  lum  or  suma  of  monev,  la  and 
are  hereby  required  to  kIvb  a  receipt  or  receipt!  for  tbe  aaoie 
mentioning  and  apecifying  for  what  and  for  wboae  uae  the  aame 
ia  or  are  leceived.  to  auch  person  or  persona  aa  aball  pay  any  auch 
Bum  or  auaia  of  money  into  aucb  bank  or  banka  as  aforeaaid." 

Wbm  QuotlaM  t.V.  "   That  where  any  queation  (hall 

ulw  lauchlnEih*  arise  touching  Ibe  title  of  any  peraon  Co  any 
TiUeto  ur  Ilnan.  money  to  be  paid  into  any  such  buik  aa  afore- 
cud,  in  purauance  of  this  Act,  (or  the  purehaae  of  any  Unda  or 
beritagee.  or  of  any  eatue,  right,  or  interest  in  any  laiida  or  beri- 
tHges,  to  be  purchased  in  puraoance  thereof,  or  Co  any  inCereat 
of  aucb  money,  (be  peraon  or  persona  who  shall  have  been  in 
posseasiua  of  the  lands  or  betila^iesat  [he  time  of  sacb  purchase, 
and  all  persons  clniming  under  aucb  person  or  persons,  or  under 
the  posseasion  of  auch  person  or  persons,  shall  be  deemed  and 
taken  to  have  been  lawfully  entitled  to  aucb  landa  or  faeritagea 
according  to  such  possession,  until  the  contrary  ahall  be  shown 
10  the  aalisfactioit  of  the  aaid  Court  of  Session  ;  and  the  interest 
of  sucb  money,  and  also  the  principal  sums,  shall  be  paid,  ap- 
plied, and  dispo^td  of  accordingly,  unless  it  shall  be  made  ap- 
pear to  the  B»id  Court  that  such  possession  was  a  wronKful  one, 
and  that  some  other  person  or  persona  waa  or  were  lawfully  en- 
titled to  Bueb  land*  or  beritages,  or  to  aome  estate  or  interest 

Court  Biwonto.  LVI.  "  That  where,  by  reason  of  any  dis- 

Fa^iBBniuf  Ex.  ability  or  incapacity  of  the  peraon  or  persona 

^wJaeenala         or  corporation  entitled  to  any  lands  or  heri- 


purauanceorthia  Act,itahall  be  lawful  for  the  aaid  Court  of 
Session  to  order  the  eipensea  of  all  purchasea  from  time  to 
time  to  be  nude  in  purauance  of  this  Act,  or  ao  much  of  aucb 
expenses  as  the  said  Court  shall  deem  reasonable,  tc^ther  with 
the  iieceaaary  coats  and  charges  of  obtaining  such  order,  to  be 
paid  by  tbe  said  Commisaioners,  who  iball  from  time  to  time 
pay  such  aum  or  sums  of  money  for  aucb  purposes  aa  the  said 
Court  bhull  direct." 

nitxta  DrH«ii.b)a  LVII.  «  That  the  rights  of  all  heritable 
Fi^ieitT  hov  lo  IM  property  to  be  acquired  in  the  execution  of 
■a^™-  this  Act  shall  be  taken  in  favour  of  tbe 

Clerk  of  the  Commisaioners  for  the  time,  and  his  successors  in 
office ;  and  such  rights  shall  be  sufficient  for  vesting  the  subjects 
in  tbe  Commissioners  and  their  successors  in  office  ;  and  all  con- 
tractti  agreements,  sales,  and  conveyani-es,  or  other  deeds  or 
writing  constituting  such  right,  may  be  made  according  to  tbe 
following  form  : 
f  cm  at  caavar-        '  J  -J.  &  in  consideration  of 

•"*  to  me  paid  [  or  in  consideration  of 

the  annual  rent  of  to  me  to  be  hereafter  paid  by  yearly  or 

half-yearly  paymenta,  at  may  be  agrmt  on,]  by  the  Commission- 
ei«  of  Police  for  ibe  Burgh  of  do  hereby  grant,  dispone, 

and  convey  to  as  clerk  [o  and  for  behoof  of  the 

•aid  Commissioners,  and  bis  successors  in  office,  all  [dacriiiiig 
thtjiremuei  to  bt  cuntegtd,]  and  all  my  right,  litle,  and  interest 
to  the  aame,  to  be  bolden  by  the  said  Commissioners  and  their 
successors  fur  ever,  by  virtue  of  an  Act  of  Parliament  made  in 
tbe  third  and  fourth  year  of  the  reign  of  bia  Majesty  King  Wil. 
Uam  the  Fourth,  iuutiiled  jtn  Jet  [here  i/ticrt  the  title  of  Ikit 
Jet.'\  la  witoeta  whereof  I  have  subscribed  tbese  presents, 
written  by  ihia  day  of   -  in  the  year  ol 


{hertinteri 


our  Lord  before  tl 

no  met  and  deitgnalioni-Y 

Which  aaid  conveyance,  being  ragiatered  in  the  Register  of 

Sasiues  of  tbe  burgh  or  of  ibe  county  respectively  in  which  tbe 

Cnises  conveyed  shall  be  situated,  and  which  the  reapeetiTS 
peis  of  tbe  registers  are  hereby  authorised  and  required  to 
register,  shall  receive  the  aame  effect  and  be  as  valid  and  effectual 
to  all  intents  and  purposes  as  if  a  formal  disposition  had  beun 
executed,  and  followed  by  saaine  recorded  according  to  Ihe  form 
of  the  law  of  ScQlInmi,  any  law,  acacute,  or  practice  to  the  cou- 
trary  notwithstanding." 

Hm  tha  Comniia-  LVIIL    "  That  the  add   Commiasionera 

itootnmt  «ia  and  shall  and  may  sue  and  be  sued  in  tbe  name  uf 
^aa™-  any  one  of  the  said  Commiaaioners  or  of  their 

clerk;  and  no  action  or  suit  which  may  be  so  brought,  com- 
menced, or  prosecuted  by  or  agaiiiat  the  said  Com  oiiau  oners  or 
any  of  them,  by  virtue  or  on  arceunt  of  this  Act,  shall  abate  or 
be  discontinued  by  tbe  death,  auspension,  or  removal  of  surh 
Commiasioner  or  clerk  :  Provided  always,  that  every  Commia- 
aioner  or  clerk  in  whose  nanie  any  action  or  ami  shall  be  cunt- 
meitced,  proaecotad,  or  defended  in  punuance  of  this  Act  aball 
be  reimbursed,  out  of  the  money  to  be  ruaed  by  virtue  of  this 
Act,  aU  aucb  damagea,  cbargea,  and  expense*  aa  such  party  ahall 
be  pul  to  or  become  cbargeable  with  by  reason  of  bia  bemg  so 
made  pursuer  ot  defender  therein." 

TrtaHintBDil  Col.  LIX.  ■'  That  the  Coauniaaioners  shall  in 

JKUHia  baaivelQt-  like  manner  at  their  first  meeting  elect  and 
™-  appoint  a  treasurer  and  collector  to  act  duriiia 

their  pleasure  i  and  such  collector  and  treasurer  before  ibey  shuU 
be  permitted  to  take  upon  them  tbe  execution  of  their  office  hbaU 
respectively  grant  bond,  with  sufficient  sureties,  to  the  said  Com- 
missioners, lor  their  intromissions,  and  for  Che  just  andlaitbful 
execution  of  their  office,  to  such  an  amount  as  tbe  said  Commis- 
aioners shall  think  reasonable ;  and  any  collector  and  treaaurer 
who  may  be  convicted  of  wilfully  secreting  or  not  accounting  to 
tbe  said  Commissioners  for  any  sum  of  money  received  by  biin 
as  collector  or  treasurer  foresaid  ahall  forfeit  triple  the  amount 
thereof  to  [be  uld  Commissioners." 

AUffwanc*  to  Csl-  LX.    "  I'hat  auch  collector  shall  be  al- 

)acton.  lowed  for  bis  trouble  in  coUectiug  such  talea 

and  assessment*  a  sum  not  exceeding  the  tale  of  live  pounds  i  er 

centuat  upon  all  auch  Bums  of  money  as  ha  ahall  collect  and  re- 

Caltaetalalodfasll  LXI.  "  That  auch  Collector  shall  be 
MonlH  rtolTfd  by  obliged  to  lodge  all  money  received  by  him 
biBi  Id  Baaa.  j^  ^^^  ^^  j^,,^^  ^f  (^^  g^|j  ^^  ScoUand,  Royal 

Bank  of  Scotland,  or  Bank  of  the  BritiA  Linen  Company  o( 
Scotland,  or  Commercial  Bank  of  Scotland,  ot  National  Bank  oC 
Scotland,  or  in  one  of  the  brunches  thereof,  and  if  there  are  no 
branches  uf  any  of  such  banks  in  such  town,  then  in  some  other 
bank  to  be  fixed  by  the  said  Commiuiuners,  upon  an  account  lo 
be  opened  in  the  name  of  the  Commissioners,  and  to  be  operjted 
upon  by  the  treasurer  for  the  time ;  and  such  treasurer  sliall 
make  no  inlta  on  the  said  account  for  any  private  purpose  on 
any  pretence  whatever,  nor  for  any  other  purpose  than  the  pay* 
ments  which  shall  from  time  to  lime  be  aulhoriaed  by  the  latd 
Commisaioners  or  tbeir  committees  for  the  purpoaea  of  this  Act, 
as  tbe  same  shall  be  certified  to  the  said  treasurer  by  Ibe  clerk  to 
ihe  said  Commiaaioners,  who  shall  countersign  all  auch  drafts." 
LXII.  "  That  in  case  any  such  treasurer 

-r  collector  shall  become  insolvent,  and  the 

Iscioti.  DyldMicj  sums  cbargeable  against  him  shall  not  have 
""^  been  paid  by  bis  sureties,  then  and  in  everj' 

such  case  the  sum  deficient  shall  be  aaaesaed  upon  the  burgfa  at 
the  next  annual  assessment  in  the  mannet  herein  prescribed  with 
reprd  to  annual  assessments,  and  ahall  be  payable  at  such  lime 
as  the  aaid  Cummusioners  shall  appoint  t  and  in  casa  of  failure 
In  payment,  the  said  proceedings  shall  be  competent  as  are  here- 
by directed  in  case  of  biiluie  in  payment  of  the  annual  aascst- 


Nuw  of  OaoBtes  LXIIL  ■' That  Ibe  asiesson  of  the  bi  _ 
to  be  nuaL^blSTr  'ax,  or  ulber  assessora  as  aforeBaid,  tbail  fur- 
HouH  Tax  Ai 
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of  all  occapiera  of  premlHi  m 


npon  requiiitioD,  fumitfa  nich  Commluioneis  wicb  a  copy  of  [be 
lilt  of  the  perioDi  qualified  Co  vote  in  such  burgh  for  Member*  of 
Pailiameut." 

CammMimUmmU.  LXIV.  "  That  on  or  before  the  second 

■uke  AmtmmiaL  Manday  of  Ngvenlw  in  each  year  the  <«id 
Connniuionen  (being  lummoned  in  msaner  herein  before 
directed  by  written  oi  printed  summoiiKeB,  which  ihail  state  thiit 
the  meecing  ii  fur  the  purpose  of  lapng  od  an  ainessnienCi)  Bhall 
aaaew  oil  teoaiita,  occupiers,  and  poswcBOn  of  premises  valued 
mc  two  pounds  or  upsvords  of  feorly  rent  within  lucb  burghs  as 
•hall  odvpt  the  provisions  of  this  Act,  in  the  aums  nereseary  to 
be  levied  for  tbs  purposes  of  this  Act ;  which  assessment  shall 
be  calculated  &om  }Fluliundaf  to  iriutmiida^,  and  shall  be  pay- 
able ID  the  moutbs  of  Oetoier  and  Xoeembtr  annually ;  the  first 
year's  assessment  being  for  one  whole  year  from  Che  miuuttifa^ 
preceding  to  Uie  IFkiinaidaf  next  enduing:  Provided  always, 
that  the  said  assessment  shall  not  in  any  year  exceed  tbe  maxi' 
mum  rate  of  ossesament  tbat  shall  be  fixed  for  such  year  abo*e 
provided. " 

£xa|i(ia»ilhaiU.        LXV.  "  That  the  said  Comniaaioners 
'e*""™'*-  shall  not  aiseaa  any  premises  which  shall  be 

unoccupied  or  unfamished  from  one  term  of  Whiuundag  to  ano- 
ther tern  of  WkUiundaif,  nor  the  town  house  of  the  burgh,  nor 
anyplace  used  solely  for  public  wonhip,  nor  any  building*  which 
■re  solely  occupied  for  the  purposes  of  religion,  or  of  public  cha- 
rity, or  of  sdeuce  or  education  i  and  no  person  occupying  pre- 
mises within  Che  aforesaid  distance  of  one  thousand  yards  be- 
yond the  boundary  of  any  burgh  not  comprehended  within  the 
mid  recited  Act  shall  be  assessed  under  or  by  virtue  of  this  Act, 
unless  he  shall  receive  benefit  under  tbe  provisioni  thereof;  and 
if  assessed,  he  shall  only  be  assessed  in  respect  of  the  house  or 
other  pretnisei  which  he  msy  occupy,  and  nut  in  respect  of  snT 
land  held  by  him  for  agricultural  purposes,  or  as  ii 
den  ground,  nor  shall  be  be  assessed  in  respect  of 
premise*  excepting  for  and  on  account  of  such  or  such  one  of 
tbe  purposes  of  this  Act  as  sball  be  extended  snd  be  beneficiat 
to  Bucb  house  or  premises ;  and  in  case  of  any  dispute  in  rela. 
tion  to  such  atseseaent,  or  tbe  benefit  derived  by  the  person  so 
aaaessed  or  sought  to  b«  asaeased  under  the  pruvisions  uf  this 
Act,  the  aame  tball,  on  tbe  opplicatioti  of  the  party  complain- 
ing,  after  six  days  notice  to  the  other  party,  be  be^rd  snd  de- 
termined by  tbe  Sheriff  of  tbabounds,  whose  determination  shall 
be  S»bL- 

CoBiiBoa  Oaat  to  LXVI.  "  TboCwhen  theproviilontofthii 

cootiUiuta.  Act  ihall  hare  been  adopted  in  any  bursha 

poaaesoed  of  any  free  income  arising  from  the  common  good  of 
auch  bargh,  after  deduction  of  the  interest  of  any  debt  which 
•ueh  burgh  loay  owe,  and  also  the  necessary  annual  outgoinga 
of  aucb  buif  h,  there  shall  be  annually  contributed  therefrom 
mcb  a  reasonable  proportion  towards  the  purposes  of  this  Act 
■a  the  Town  Council  and  the  said  Commissioners  shall  concert 
and  adjust :  Provided  always,  that  if  these  parties  shall  not 
agree  thereupon,  either  of  them  ms*  require,  by  notice  in  writ- 
ing, that  the  amount  of  socb  contribution  shall  be  submitted  to 
tbe  AaoAoa  of  the  Bheriff  of  the  county  wherein  such  burgh 
aball  be  situated,  and  such  Sheriff'  is  hereby  required  thereupon 
to  repair  to  such  bui^h,  and  to  inquire  into  alt  facts  and  circum. 
•lances  which  he  may  deem  material,  and  to  taks  in  writing  the 
■tateoKnta  of  parties,  and  such  evidence  as  he  shall  think  neces- 
sary, and  luch  Sheriff  shall  deiHde  as  to  the  amount  of  such 
contribudon  to  be  paid  from  the  common  good  of  such  burgfa, 
and  such  decision  shall  be  recorded  in  the  books  of  the  bur^gh, 
and  also  in  tbe  books  of  tbe  said  Commiaaionera  i  Provided 
nevertheless,  that  if  either  party  shall  be  dissatisfied  with  such 
decision,  auch  party  may,  within  four  weeks,  but  not  thereaf- 
ter, require  that  such  statements  and  evidence,  tt^ether  with 
the  deliverance,  shall  be  transmitted  to  the  Court  of  Ex- 
chequer, which  Court  sluill  thereupon  proceed  !n  the  matter 
in  such  way  as  may  seem  best  to  the  said  Cunrtj  snd  tbe 
decision  of  the  said  Court  bholl  be  final :  Provided  always, 
tluu  in   the  event  of  any  change  tif  vircumstaitces  oiicraling 


sery  or  gar- 


either  towarda  tbe  increase  or  dlminuCioti  of  the  free  Incoma 
of  auch  burgb,  it  ahall  be  competent  either  to  the  Magis- 
trates and  Town  Council,  or  to  tbe  aaid  Commissioners,  af. 
ter  the  expiration  of  three  year*  after  the  date  of  any  Rucb 
decision,  or  three  years  after  the  date  of  any  after  decision, 
to  propose  an  amendment  or  rectification  of  the  existing  con- 
tribution :  and  in  ease  of  disagreeioent  between  tbe  Mugis. 
trates  and  Commissioners,  the  amount  shall  again  be  submitted 
to  tbe  decisiun  of  the  Sheriff,  and  in  case  of  dissatitfaction,  to 
the  determination  of  the  Court  of  Exchequer,  as  is  herein  pro- 
vided in  relation  to  the  first  contribution." 
ConttUmtionhair  M  LXVII.  "  That  the  sum  which  auch 
Us  rsconred.  bu^h  shall  thus  agree  to,  or  shall  be  directed 

to  contribute  annoslly  as  aforaiuid,  shall  be  recoverable  by  such 
and  the  tike  process  as  debts  due  from  the  cammou  good  of 
royal  burghs  in  Snotiaiut  may  now  by  law  be  recovered." 
PoMwnsndTVa.  LXVIIL    '■    That   the  s 

uiuupirAHea-      shall  be  levied  from  the  actual  possesaoL 

all  pmmisei  (whether  proprietors  or  tenants) ; 
but  in  the  caae*  of  premises  let  for  a  leas  period  than  a  whole 
year,  the  person  by  whom  the  assessment  shall  be  paid  shall  be 
eotitled  to  deduct  the  same  from  the  rent  payable  to  the  person 
by  whom  the  said  premise*  shall  be  so  let,  who  ■ball  be  liable 
for  auch  assessment,  and  from  whom  tbe  aame  may  be  levied  in 
case  of  the  removal  or  default  of  the  actual  possessor  of  any 
such  premises  ;  and  deduction  ahall  be  allowed  by  the  Commis- 
sioners of  the  assessment  for  each  entire  period  of  six  months 
from  WhiUundag  to  Martiamai,  or  from  jUvlinnui  tu  IThittua- 
das,  during  wliiuh  any  such  premiss*  shall  be  unoccupied  or  not 
furnished." 

rsdui  Books  tub*  IiXIX.  "  TbaEtbelistaofoccupiersmade 
<Ml»rsa  tg  tb«  Csk  up  by  order  of  the  Commissioners,  or  fut- 
niahed  by  the  assessors  for  the  bouse  tux  a> 
aforesaid,  or  a  copy  tbereof,  doqueted  sad  signed  by  the  Preset 
of  any  meeting  of  the  aaid  Goaimisaioners,  sball  forthwith  be 
delivered  over  to  the  collector  of  the  said  assessment  as  his  rule 
for  allocating  the  some,  who  shall  forthwith  make  out  a  roll  or 
book  of  assessment :  Provided  always,  tbat  the  said  Commia- 
aioners  shall  have  power  to  rectify  or  alter  any  such  valuation  of 
premises  against  which  on  appeal  may  be  Lsken  by  the  person 
liable  to  be  assessed  thereftir  by  letter  to  the  clerk,  lodged  with 
him  on  or  before  the  first  lawful  day  in  June  in  each  year." 

KacawT  <rf  RXM.  '^'X.'^  "  That  the  saidcolleetorshall  pre- 

^  sent  the  said  list  or  book  of  aaaeaament  to  any 

one  of  the  MogiaUMca  uf  such  buigh  who  is  hereby  authorised 
tMd  required  to  grant  such  sninmary  decreet*  and  warrants  as 
nay  be  necessary  for  levying  the  same;  and  where  any  person 
BO  ntted  and  aisesaed  a*  aforesaid  shall  refuse  or  neglect  to  pay 
the  rate  or  assessment  charged  upon  him  for  the  apace  of  tea 
days  next  after  the  same  shall  be  due  and  demanded  by  the  col- 
lector, it  (ball  be  lawful  for  the  said  collector  to  apply  to  such 
Msgiecrate  for  a  warrant  to  any  of  tbe  offieen  of  the  said  burgh 
to  enter  the  premise*  rented  or  poesessed,  and  to  adze  and  tsJte 
possotlon  of  the  goods  and  effect*  of  the  person  asseaaed  and 
rafuaing  and  neglecting  as  afoteaaid ;  and  which  mrtant  tbe  said 
Magistrate  is  hereby  authorised  and  required  to  grant,  upon  a 
certificate,  signed  by  tile  collector  or  peraon  who  made  the  de- 
mand, of  such  demand  haviug  been  made,  and  of  such  person 
being  in  arrear  to  the  amount  to  be  stated  in  the  certificate ;  and 
if  such  rate  or  osaeaiment  shall  not  be  paid  within  three  days 
after  auch  seizure  is  made,  together  with  charges  and  expense* 
thereby  incurred,  then  the  said  collector  is  hereby  autborued  to 
sell  by  public  roup,  either  on  the  premises  where  the  said  goods 
were  seized,  or  any  other  place,  such  part  of  the  said  goods  or 
effects  as  shall  be  sufficient  to  pay  tbe  said  rata,  with  the  ex- 
penses attending  such  seizure  and  sale,  returning  the  mirplua,  if 
any  be,  to  the  owner ;  snd  failing  the  recovery  of  all  or  any 
part  of  the  rate  or  assessment  in  srreor,  in  manner  before  de. 
Bcribed,  the  said  collecCur  ahall  be  and  he  is  hereby  authorised 
and  empowered  to  prosecute  for  and  otherwise  recover  the  same 
according  to  law;  and  tbe  collector  shall  be  luund  lo  preserve 
the  warrants  of  sut-h  seizures  ur  soles,  and  enter  in  a  book  tu  bo 
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tifiote  of  inch  dcpcnicion,  and  to  enter  the  lame  in  >  book  in 
nuumerafMrdirected,  in  order  that  tbey  maybe  prodacrd  in  such 
muiner  aa  may  be  necpseary  for  the  ends  of  public  juitice,  or  re- 
•tored  by  order  of  a  Maglitrate ;  and  all  persons  lo  dealing  in 
aeeond-hand  attinlES  without  being  first  duly  licensed  as  afore- 
^d.  or  who  sball  be  found  guilty  of  ofTeiiding  againit  the  said 
proriiioni  and  enactinenti,  ahsll  fur  every  such  offence  forfeit  a 
sum  uot  exceeding  five  pounds  Sterling,  without  prejudice  to 
■uch  persona  l)eing  also  proceeded  nguinst  na  recelTcrs  or  reset- 
ters of  stolen  goods,  according  lo  law ;  and  in  case  of  refusal  to 
produce  such  articles  in  tbeir  possession,  or  to  deliver  up  anv 
such  articles  alleged  to  be  stolen,  any  Magistrate  of  such  burgb 
may  grant  a  warrant  to  scHreh  fur  and  produce  to  Ibe  Procurator- 
Fiscal  such  BTllclea  ;  Provided  always,  that  a  book  sball  be  kept, 
by  or  under  the  directions  of  the  said  Procurator- Fiscal,  in  which 
entries  shall  be  made  of  all  property  seised  or  detained  by  any  of 
the  officers  of  Court,  or  lodged  with  them  for  purposes  of  en- 
dence  or  otherwise,  as  well  aa  of  the  time  and  manner  in  which 
Buch  goods  ahall  have  been  afierivards  disposed  of." 
Hd  CinlttDb*  LXXXIII.  "  That  no  person  aball  drive 

^'""k^""'''        ""'*  °'  bestial  of  any  description  on  Svndag 

WaatDMc.  through  ariy  part  of  any  such  burgh  for  the 

purpose  of  being  slaughtered  within  the  same,  uuder  a  penalty 
not  exceeding  oae  pound  Sterling  for  each  offence." 
OObri nir Db«Rw'       i.XXXlV.  "  That  upon  the  apprehen- 

opn  II«IL  gjori  of  any  person  by  the  officers  of  Police 

witbin  any  such  burgh,  under  circu  ids  lances  entitling  him  hy  law 
to  be  liberated  upon  bail,  it  shall  be  lawful  to  such  officer  as  the 
aaid  Commissioners  shall  appoint  for  that  purpose,  and  he  is 
hereby  empowered  to  accept  of  inch  bsil  or  of  consignation,  and 
to  liberate  the  person  upon  bail  being  so  found  to  an  extent  not 
exceeding  ten  pounds,  or  of  consignation  to  an  extent  not  ex- 
ceeding ten  pounds,  it  being  expteisly  declared  that  the  refusal 
to  accept  of  bail  ot  consignation,  and  in  consequence  detaining 
the  prisoner  until  recourse  can  be  had  to  a  Magistrate  in  the 
usual  form,  sball  not  subject  the  said  officer  to  any  claim  of 
damages  whatever." 

Kulnaod  Rnala.  LXXXV.  "  That  all  the  rules,  orders, 

Upni  ID  tia  palbtfd        regulations,  ot  bye-IawB  to  be  made  in  virtue 
"•"'■  of^this   Act  shall   be  legibiy  painted  upon 

boards,  and  hung  up  in  such  conspicuous  places  aa  the  Commis- 
■ionert  may  appoint,  and  shall,  when  defaced  or  obliterated,  be ' 
repaioted  and  renewed." 

PnuKj «i  Pmoas  LXXXVL  "  That  If  any  person  shall 

d*/iciiif  BuMidL  wilfully  or  maliciously  pull  down,  deface,  or 
destroy  any  such  bovrd,  be  sball,  upon  conviction,  for  each  of- 
fence forfeit  and  pay  to  the  said  Commissioners  a  sum  not  ex- 
ceeding five  pounds." 

RifiituMDiasia  LXXXVII.  "  TbM  DO  gunpowder  ahall 

aixagimtMt.  y^  gold  within  the  bounds  of  any  such  burgh 

■s  (hall  have  adopted  the  provisions  of  thla  Act  or  any  part 
thereof  by  cmndle  or  other  aiiiliciBl  light,  under  a  penally  not  ex- 
ceeding uue  pouad  Sterling,  to  be  paid  for  each  oSeoce  by  the 
person  so  lelliiig  the  same  j  and  no  persoD  shall  keep  at  any  time 
in  any  place  more  than  ten  poundi  weight  of  gunpowder,  under 
B  penalty  for  the  first  offence  of  any  sum  not  exceeding  one 
pound  Sterling,  for  the  second  offence  not  exceeding  three 
pounda  Sterling,  and  for  the  third  and  any  subsequent  offence 
not  exceeding  five  pounds  Sterling,  besidea  forfeiture  of  all  the 
gunpowder  which  shall  be  found  in  surh  ]il:ice  exceeding  the 
■foresaid  weight;  and  the  aforesaid  quantity  often  pounds  weight 
of  gunpowder  allowed  to  he  kept  as  aforesaid  shall  be  deposited 
in  a  place  by  itself,  ieparate  from  all  other  goods  and  commodi- 
ties, and  sh^l  be  secured  by  lock  and  key,  under  a  penalty  not 
exceeding  one  pound  Sterling,  to  be  paid  for  each  affenee  by  the 
occupier  of  the  premiaea  in  which  such  quantity  of  gunpowder 
not  so  kept  and  secured  as  aforesaid  ahall  be  found  :  Provided 
■Iwayi,  that  the  commanding  officer  of  any  of  hia  Majesty's  mili- 
tary or  nsvil  forces,  or  of  any  volunteer  or  yeomanry  corps,  may 
keep  sueh  a  quantity  of  gnnpowder  m  be  may  think  Dcceasary 
for  military  parpoaes." 

H«H  .rki  strMs  LXXXVIII.  "  That  the  ComiDissionera 

•dantf  aforesaid  may  order  and  direct  the  bouses, 

buildings,  shops,  CL'Uars,  or  watchouwi  nithin 


any  such  burgb  to  be  numbered  with  figures,  to  be  placed  or 
painted  on  the  doors  or  on  such  other  conspicuous  part  thereof 
as  they  shall  think  proper;  and  may  likewise  order  to  be  painted 
or  otherwise  inscribed  on  a  conspicuous  place  ut  or  near  the  cor> 
ner  of  each  street,  tquare.  lane,  pa^snge,  or  plaue.  the  name 
thereof;  and  any  person  who  shall  wilfully  or  iiuili<'iou>l7  injure 
or  deface  any  such  number,  figure,  name,  or  description,  hhall  fur 
every  such  offence  furteit  and  pay  a  sum  not  exceeding  one 
pound." 

B^BiatJsf  Foot  LXXXIX.    *'  That  If  Within  any  sueh 

FiiinKDU  ud  burgh  any  person  or  persons  shall  carry,  push, 

^™*^'  roll,  drive,  draw,  or  cause  to  be  carried,  pushed, 

rolled,  driven,  or  drawn,  on  any  of  the  foot  pavements  within 
the  bounds  thereof,  any  bier,  sledge,  cask,  or  wheelbarrow,  wheel 
or  wheels,  ot  any  coach,  waggon,  cart,  or  carriage  whatsoever 
(except  directly  across  the  same  on  necessary  occasloas)  ;  or  shall 
wilfully  ride,  lead,  or  drive  any  horse,  u»,  mule,  or  cattle  (ex. 
cept  when  going  directly  across  the  foot  pavements  to  or  from 
stables  or  cuwbuuses)  upon  any  part  of  the  said  foot  pavements  t 
or  shall,  in  any  of  the  streets,  squares,  lanes,  or  passages,  drive 
any  carriage  or  carriages  for  the  purpose  of  breaking,  exercising, 
or  trying  horses,  or  ahall  ride  any  horse  for  the  purpose  of  exer< 
cisiiig,  airing,  trying,  showing,  or  exposing  such  horse  for  sale 
(otherwise  than  by  passing  through  such  street  or  other  public 
places);  or  shall  throw  or  cast  any  dirt,  dung,  ashes,  or  rubbish 


other  place  directly  to  such  can  or  carriage  as  it  it  to  be  loeded 
upon,  or  from  such  cart  or  carriage  aa  it  has  been  loaded  upon 
directly  to  the  shop,  cellar,  warehouse,  or  other  place  in  which 
it  is  to  be  deposited,  not  exceeding  thirty  yards  in  any  ease)  ;  ot 
shall  drive  any  cart  or  other  carriage  on  the  streets  of  any  such 
burgb,  or  any  of  the  roads  or  passages  within  the  limits  thereof, 
furiou-lj  or  improperly;  or  shall  drive  any  four-wheeled  cart, 
cuinmoiily  called  a  wood  yanker,  without  a  person  in  charge  of 
each  pair  of  wheels  ;  or  shul!  leave  any  cart  or  carriage  standing 
on  (he  streets,  roads,  or  passages  thereof,  yoked  or  unyoked, 
either  during  the  day  or  night ;  or  shall  ride  any  horse  furiously 
or  improperly,  or  drive  any  horse  or  cattle  or  carriage  of  any 
kind  in  an  improper  manner  upon  any  of  the  said  streets,  roads, 
or  passages ;  or  shall  load  or  drive  any  plank  or  piece  of  timber 
exceeding  the  length  of  ttventy  feet  upon  or  by  the  means  of  any 
tnacbitie  or  carriage  having  leii  than  four  wheela,  or  suffer  the 
same,  if  upon  such  machine  or  carriage,  or  not  being  of  the  length 
of  twenty  feet  if  upon  a  common  cirt  or  other  carriage,  to  pro- 
ject beyond  the  outer  part  thereof,  or  occupy  mote  of  the  street 
or  road  in  breadth  than  is  occupied  by  such  machine,  cart,  or 
other  carnage  itself,  or  to  touch  or  drag  upon  any  part  of  sueh 
street  or  road  ;  then  it  shall  and  may  be  lawful  for  any  person 
who  shall  see  such  offence  committed  to  seiie  sueh  onenders, 
and  by  authority  of  ihis  Act,  without  any  other  warrant,  to  con- 
vey them  to  the  eustody  of  anv  officer  of  Police  or  other  peace 
offii'er,  in  order  to  be  secured  or  conveyed  before  any  Magia- 
tnite  of  such  burgh,  or  the  Sheriff  of  the  county  within  which 
such  burgh  is  situated  ;  and  sueh  Magistrate  or  Sheriff  shall, 
upon  tbe  complaint  of  the  person  seising  sueh  offender,  or  of  the 
oScer  of  Police  or  other  peace  olficer  into  whose  custody  he 
shall  have  been  given,  proceed  to  examine  upon  oath  any  vrilnesa 
or  witnesses  who  sbali  appear  or  be  produced  to  giveintordiBtion 
touching  sueh  offence  )  and  if  the  party  or  parties  accused  shall 
be  convicted  of  riding,  or  breaking,  exercising,  or  trying,  or 
driving  any  horse  or  cattle,  cart  or  carriage,  furiously  or  impro- 
perly, he,  she,  or  they  sball  forfeit  and  pay  any  sum  not  exceed- 
ing five  pounds  Sterling;  and  any  person  convicted  of  any  other 
of  the  above  offences  shall  forfeit  and  pay  any  sum  not  exceeding 
twenty  shillings  Sterling :  Provided  always,  that  nothiif  herein 
contained  shall  prevent  the  holding  of  »ny  legal  and  accustoned 
fail  or  faira  within  any  such  burgh." 

XC.  ••  That  it  shall  be  lawful  to  the  aaid 

__      Magistrates  of  any  KUch  burgb,  or  the  Dean 

iun^Ab  u ba  of  Guild,  and  lo  the  Sheriff  of  the  county  in 
"""  which  such  burgh  is  aituate,  in  their  respec- 

tive Burgh,  Guild,  and  Sheriff  Courts,  and  within  theitiespeciive 


9t^n  lad  othfT  « 
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juritdietfon*,  on  m  ■pplication  bf  tfie  Mid  Cotntniuionen.  or 
the  pereon  (o  vrbom  they  mn;  giTe  power  to  Kt  for  them  in  aueh 
nutten,  in  the  farms  u>ur1  in  luch  Courta,  >gain>t  the  proprie- 
tor or  proprifton  of  any  buildingi  fronting  an;  of  the  atreeti, 
tquarei,  lanea,  roadi,  or  pstMgea  within  >uch  burgh,  having  lERin 
built  upon  the  atrects  or  foot  piTerUEnls,  or  projecting  or  en- 
eroachlnfc  to  any  extent  upon  the  streets  or  foot  pivementi,  or 
liBTing  any  other  buiidinga  or  tbinga  projecting  therefrom  or  con- 
nected th«rewitb.  which  obatnirt  the  free  paaaaee.  or  oeoaion 
inconvenience  or  haiard  to  passrngen  on  the  iCreets  or  foot  pave- 
ment, to  order  toch  atain.  projertiona,  eneroachmenti,  ot  other 
thing*  to  be  remoTed  by  the  proprietor  thereof,  at  the  aight  of 
the  peraon  purauing,  or  any  other  penon  who  niay  be  named  by 
tueh  niagiatrate,  Dean  of  Guild,  or  Sheriff,  witbin  ancb  reaaon. 
able  time  and  in  aucb  manner  la  to  anch  Magistrate,  Dean  of 
Guild,  or  Sheriff  may  appear  anitable ;  and  if  the  Mne  be  not 
Temoved  witbin  the  time  fixed,  the  proprietor  or  other  person 
thit>ugh  wboee  debult  the  decree  or  order  oF  Conn  baa  not  been 
duly  implemented,  ahall  forfeit  and  pay  any  sum  not  exceeding 
twenty  ahillinga  for  each  month  after  the  eipimtion  of  tbe  time 
allowed  for  removing  daring  whieh  the  obatructiona  remain  ;  and 
in  case  such  obatmcliona  aball  tiot  be  removed  within  aix  months 
after  (be  time  allowed  for  removing  the  aame  baa  expirvd,  then 
aueh  Magictrale.  Dean  of  (inild.  or  Sberiff  may,  and  is  hereby 
required  to  iasue  bis  warrant  for  removing  ihe  aame  bmi  manau" 
ircoavnlnit  Ac  XCl.  "  That  in  all  rates  of  building!  al- 

eeaaeanniAtv  ready  erected  On  the  aidea  of  the  foot  pave- 

'*""'  ""^ ""  - 1  of  any  of  tbe  atreeta,  aqnarei,  lanea, 

,  or  paaaages  of  any  aurh  burgh,  which 
it  have  convenient  acoeaa  tnade  to  them 
the  stairs  or  projections  or  enrroscb- 
ts  already  made,  aucb  Klagialnite,  Dean  of  Guild,  or  Sheriff 
ahall  not  have  power  to  order  tucb  ataira  or  projections  to  be  al- 
together removed,  iinlen  with  tbe  ronaent  of  the  proprietor 
tbereof ;  but  it  aball  be  lawful  to  such  Magiatrate.  Dean  of  Guild, 
or  Sberiff,  and  be  ia  hereby  authorised  and  empowered,  to  order 
•uch  ataira,  projections,  or  encroachmenta  to  he  removed  Or  sl- 
tered  by  the  proprietor  thereof,  at  the  sight  of  aueh  person  as 
may  be  luuned  by  the  Magialrale,  Dean  of  Guild,  or  Sheriff,  and 
Ihtt  to  anch  extent  and  in  such  way  aa  to  him  ma*  a)ipeai  proper, 
so  as  without  depriving  such  buildinga  of  a  auitab'e  arceia,  la 
abate  the  danger  or  inconvenience  ariaing  from  aucb  aialra  or 
projectiona ;  and  in  case  of  failure  to  execute  tbe  operations  or- 
dained by  such  Magiatrate.  Dean  of  Guild,  or  Sheriff,  within 
the  time  allowed,  the  penaltiea  before  apecified  for  a  failure  to 
implement  the  orders  of  aueh  Msgiatrete,  Dean  of  Guild,  or 
Sberiff  ill  the  case  of  a  total  removal,  shall  in  thia  case  alao  be 
incurred,  and  be  recoverable  in  manner  aforesaid ;  and  in  case 
the  order  shall  not  be  implemented  within  six  months  after  the 
time  allowed  for  removing  Ihe  same  baa  expired,  then  such  Ma- 
giatrate, Dean  of  Guild,  or  Sheriff  may  and  ia  hereby  retjuired 
« to  iaaue  hie  warrant  for  removing  the  aume  brtvi  manti. 
CoopHiiaHante  XCII.  "  That  In  all  anch  canes  of  the  re- 

iBlnrr-  moval  In  wbole  or  in  part  (or  the  alteration} 

of  such  ataita,  projectiona,  eneroaclimenia,  or  other  buildinga  or 
Ihinga,  in  caae  tbe  proprietor  of  the  house  or  other  building  to 
which  tbe  same  belonga  ahall  be  thereby  injured,  beorthey^all 
be  entitled  to  a  compensation  from  tbe  said  Commisaionen  for 
such  injuiT,  according  aa  tbe  amount  thereof  aball  be  agreed  upon 
between  him  and  them,  or  aball  be  ascertaiiied  by  aueh  Ma^a. 
tiate.  Dean  of  Guild,  or  Sheriff,  by  means  of  ■  remit  to  pemona 
.of  akill,  and  a  report  on  oalb  by  them,  or  otberwiae  aa  such  Ma- 
gittrue.  Dean  of  Guild,  or  Sheriff  shall  direct,  in  case  the  putiea 
aball  eonaent  to  the  amount  being  ao  aacertained,  or  by  a  jury,  to 
be  aummoned  in  the  aame  manner  aa  juries  in  Seatland  are  sum- 

UbIdou  H«wi  III  XCIII.  "  That  the  proprietor,  lifeienter, 
b«HSDradiiv  taken  OT  any  other  penon  entitled  (o  Ihe  rents  of 
t"*"-  any  premises  which  shall  be  insecure,  minoua, 

or  otherwise  dangerous  to  paaaengera,  aball  be  obliged  and  he  is 
hereby  required  forthwith,  on  the  requiaition  of  sucb  MaEiatrale, 
Dean  of  Guild,  or  Sberiff,  on  the  application  to  him  of  (Tie  Pro- 
enralor-Fiacal,  having  the  consent  of  the  CommlaMonera  thereto, 
within  a  reaaonable  time  to  be  limited  In  aueh  requiaition,  to  re- 
pair and  secure  or  to  puU  dowu  and  remove  such  premise* ;  and 
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In  default  thereof,  such  Magiatrate,  Dean  of  Guild,  or  Sheriff  ia 
hereby  authorlaed  and  empowered,  on  tbe  report  of  workmen,  to 
repair  and  aecure  or  poll  down  and  remove  sucb  premisea  ;  and 
every  such  penon  aforesaid  neBleclinj  or  refnaing  to  comply  witli 
such  requiaition  shall  for  every  day  Forfeit  and  pay  any  sum  not 
exceeding  five  pounds  Sterling,  beaidrs  defraying  the  whole  ex- 
pense incurred  in  repairing  and  securing  or  pulling  down  and  re- 
moving aueh  premiaea." 

Yxvmmmu,tmrtSA  XCIV.  "  That  in  all  aoch  ease*  of  tfaa 
bi  the  CanaiWsa-  removal  in  whole  or  in  part,  or  the  altcmtion. 
"*-  of  such  obatructiona,  the  proprietor  shall  b« 

relieved  by  the  said  Commisaionen  of  all  expense  which  may  be 
incnrred  in  making  application  to  aueh  Magialrale,  Dean  of 
GnUdi  or  Sheriff  aa  aforeaaid,  in  implementing  his  orders,  or  in 
any  other  way  in  relation  to  the  premiaea,  eacept  only  each  ex< 
pense*  aa  may  be  incurred  by  or  through  the  Improper  oppon- 
tioD  of  atich  proprietor  to  the  appllculion  to  be  made  as  aforetwida 
or  any  of  the  proceedinga  under  the  aame,  or  by  or  through  bia 
improper  refuaal  or  delay  to  implement  Ihe  ordera  of  aucb  Ma- 
giatrmte.  Dean  oF  Guild,  or  Sheriff,  all  wbirh  expenaea  ahall  be 
paid  bv  aucb  proprietor  ;  and  accordingly  aoch  Ala^strate,  Dean 
of  Guild,  or  Sheriff  may  and  aball  give  decreet  according  to  tba 
naual  form  end  practice  of  hit  court,  ordering  aui'h  proprietor  to 
make  payment  of  aucb  expense  aa  the  amount  thereof  ahall  be 
aacertained  by  them." 

Fann  alvRi  M  XCV. "  That  in  all  straets  or  other  place* 

PniiriBtiingr  within  mj  burgh  which  shall  have  adopted 

???ff  *..^???!^.5?  the  proviaiona  of  this  Act,  where  eammon 
aewera  are  now  or  may  hereafter  be  eonatmet- 
ed,  it  aball  be  lawful  to  the  proprietor  of  sc- 
fista,  under  tbe  direclioD  of  the  Commiaaioncra, 
ste  or  foul  water  pipe  along  tbe  back  wall  of  tba 
tbe  outside,  to  communicate  with  any  dnin  nnder 
giound  l^ing  into  B  common  sewer,  wbere  there  ia  aucb  drain, 
and  with  power  to  nuke  aucb  drain  if  there  is  not  ona  already, 
and  ofterwirda  to  keep  tbe  aame  in  gtiod  and  suffident  repair; 
provided  that  the  eipenae  and  damage  occasioned  by  the  erecting 
and  constructitig  such  pipe,  communication,  and  drain,  and  tbe 
eipenae  of  keeping  tbe  same  clean  and  in  good  repair,  ahall  be 
defrayed  by  tbe  proprietors  of  tbe  Bats  or  floors  malting  uae  of 
the  aame,  in  proportion  to  their  respective  rents,  to  be  aacertain- 
ed by  the  books  of  aaaesamenl  aforesaid." 
Ponr to CoBimia.  XCVI  "  That  the  said  Commissionen 

ilwHTi  to  DHtRrucc  ahall  have  power  to  construct  proper  main 
*■*""*  **""  draina  or  common  sewers  in  all  places  or  si- 
tnationa  in  any  street,  square,  lane,  pnbllc  passage  or  place  where 
they  may  consider  [he  same  to  be  necessary,  with  power  from 
time  to  time  to  deepen  and  enlarge  the  aame,  and  alao  to  conduct 
drains  for  leading  rain  or  other  water  or  soil  into  aucb  main 
drains :  Provided  nevertheless,  that  it  sliall  not  be  lawful  for 
the  said  Cooimissionen  to  cut  off,  divert,  or  alter  any  stream  or 
watercourse,  or  diminish  the  ancient  and  aceualomed  quantity  of 
rain  or  other  water  or  anil  flowing  therein  at  the  period  at  whicb 
the  provisions  of  tbie  Act  nay  be  adopted  In  any  aueh  burgh, 
without  the  consent  in  writing  of  the  persons  severally  interested 
in  sucb  water,  and  of  the  respective  ownera  and  occupiers  of  tba 
land  on  either  aide  of  such  straan  or  watercourae  tfaroaghont 
thrir  respective  properties.' 

XCVIL  «  That  the  said  Commisaicmcra 
may  provide  one  or  more  fire  engioeaand  fira 
cocka  or  pluga,  aa  the  aaid  Commlaaionera 
may  judge  necessary,  and  also  fit  persons  for  working  the  sama, 
and  apply  so  much  of  tbe  aasessmenta  hereby  authoriaed  tobele- 
Tied  *i  may  be  neceaaary  for  aueh  purpose." 
irchiainfTi  ke.  XCVIII.  "  That  if  any  chimney  or  fnn- 

laka  dn,  a  PHuUy  nel  for  conveying  sm<die  within  any  sucb 
"^^ISr  "£*'*°  bnrgb  be  set  on  fire,  or  be  suffered  to  be  aet 
l^^  "  "™-       on  fire,  or  ahall  tJte  fire,  the  occupier  of  the 

E remises  to  whieh  such  chimney  or  funnel 
le  in  a  penalty  of  ten  ahillings ;  and  anch  oc- 
cupier shsll  moreover  be  liable  in  such  further  sum,  not  exceeding 
ten  ahillinga,  ia  any  Magiatrate  of  such  burgh  ahall  awmd  to  he 
paid  (in  aueh  proportions,  if  there  be  more  daimanta  than  one, 
t*  tbe  Mid  MagistiBt*  ihall  direct,)  to  the  firemen  or  other  per- 
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•on«  hj  wbom  luch  flre  ih  trlingDinbrd,  or  to  the  fireman  who 
thtU  loaneat  pForrrd  to  tfae  plare  Cn  aasiRt  in  eitingiiiohing  luch 
fire,  or  who  fhill  fint  report  »uch  fire  at  the  Polire  Office." 
ConvlMionni  hut         XCIX.  "  That  the  aiid    CominiaiianerB 
erect  SiwUjinlt-  may  erect  and  maintain  Sleelyards  or  other 

weighing  mjtines  upon  or  adjacent  to  the  different  roads  leading 
to  any  such  burgh,  or  at  convenient  pUceR  within  the  Mime,  for 
the  purpose  oF  iveJKhing  tiich  artielei  at  may  be  brought  within 
Nicb  burgbi  and  wtj  enart  auch  rulea,  r^ulationa.  and  bye 
lawB  for  regulating  the  weighing  thereof,  as  thef  nhall  Trom  time 


exceeding  twenty  abillingi.' 

»™n  u<nt  fte.  ^'  "  "^''"' ""  "'o""'  wood,  lime,  aand,  or 

nn  siTRti  m  br  In-  Other  article  ahalt  be  dcpodted,  or  any  aheda 
eloHd  ■nil  HthtM.  for  woHimen  or  other  erection  or  incloaure  be 
placed  upon  or  opening  made  in  any  nf  the  atreeta  or  orber  pub- 
lic place*  within  any  anch  biirgha,  without  the  authority  of  Ibe 
Megialiatea  tint  had  and  obtained;  and  the  persona  making  or 
musing  aurh  to  be  made  shall  at  their  own  expenae  muse  a  anf> 
flrient  rail  or  fence,  and  (where  necemaryl  a  footpath  sufflrienlly 
fenced,  to  he  put  round  the  aame.  and  ahall  also  cause  a  snffirient 
number  of  lampa  or  lights  to  be  affixed  at  or  near  the  same,  to 
be  kept  burning  erery  night,  from  aunsettlng  to  sunriting.  [hac 
mirh  depositationa.  erections,  and  fncloaure*  thall  remain,  or  such 
holea  or  openingi  ahall  be  unfilled  up,  all  to  the  natiaftction  of 
the  said  Commisaioners;  In  failure  whereof  lu eh  Magistrate  may, 
on  complaint,  decern  theperaonsso  offending  to  pay  any<um  not 
exceeding  two  pounds  for  each  day  or  night  the  aame  may  remain 
undone,  and  may  also  order  aneh  depoai  ration  a,  ereetionn,  incio. 
butcs  foonditions.  or  holea  to  be  fe»erd.  and  lamps  or  light*  to 
be  affixed  and  kept  burning,  at  the  expenae  of  the  peraona  em- 
ployed or  eoneenwd  therein,  reaerring  alwaya  to  any  peraona  who 
may  auffer  injury  by  auch  operationa,  whether  (he  proTisiona 
above  written  be  obterved  or  not,  to  prosecute  for  reparatioo  and 


HnoNi  Dodar  Be.  CI.  "That  when  it  may  become  neces- 

pairto  be  (Cued.  mty  io  perform  any  work  upon  house*  or  te- 
liementt  within  the  limila  aforeanid,  whereby  riik  may  ariae  of 
nny  articles  or  materials  falling  upon  tl>e  streets,  or  of  otber  In- 
jury to  the  public,  erery  person  carrying  on  nr  cinsitig  to  be  car- 
ried on  luch  works  shall  at  hia  expense  sufficiently  fence  round 
the  parts  of  the  said  foot  pavement  opposite  to  such  houses,  and 
ahall  uphold  and  keep  In  proper  repair  the  fences  aforesaid,  du- 
ring the  whole  time  the  aaid  works  are  carrying  on.  to  prevent 
passcngera  from  walking  along  those  parta  of  the  aaid  foot  pave- 
tnenta,  and,  where  necesiaiy,  shall  also  form  a  footpath,  suffi- 
ciently fenced,  round  or  In  front  of  such  fence  ;  and  the  person 
ne(-li>cting  or  refuaing  so  to  do  ahall  be  liable  in  a  penal  ly  not  ex- 
ceeding ten  shilling*  for  each  day's  Tailure ;  and  any  Slagistrnte 
of  any  burgh  which  ahall  have  adopted  the  provisions  of  this 
Act  or  any  part  thereof,  may  order  tin  (aid  foot  parementa  to  be 
fenced  in  aa  aforesaid,  at  the  expenae  of  such  person. " 
fluak  Btai*  la  Ik  •■>■  CII.  "  That  all  rellara  and  other  placea 
lend  In.  adjoining  to  the  public  streets  or  places,  hav- 

ing an  entry  by  aunkatepa  or  other  openinga  in  the  pavement  be- 
jond  the  line  of  the  wall  of  the  building  to  which  rhey  belong, 
■ball  be  proteeted  by  a  sufficient  iron  grating  or  other  auffident 
cover,  in  anch  way  aa  may  be  best  suited  for  preventing  danger 
or  injury;  and  if  iny  proprietor  or  occupier  shall  tail  to  construct 
mch  gratii^  or  rover  when  required  by  any  Magistrate  of  any 
tiurgh  which  ahall  have  adopted  the  provisions  of  this  Act,  or  to 
keep  it  properly  secured,  he  ahall  be  liable  in  a  penalty  not  eib 
ceeding  twenty  shilling*,  and  anch  Magistrate  may  order  the 
work  to  be  executed  at  the  expense  of  the  party  to  offending.' 
cm.  "  That  such  Magistrate,  upon  com- 
plaint, may  order  to  be  removed  or  to  be  re- 
""•-■  paired  alt  chimney  cans  or  pots,  files,  slates, 

shutter*,  or  other  article*  on  the  roofs  or  anv  other  pan  of  house* 
which  may  be  dangerou*  to  passenger*  ;  and  on  failure,  such  Mh- 
gislnle  may  employ  a  person  to  remove  or  repair  the  tame  ;  and 
the  proprietor  ahall  in  auch  caae,  beaides  paying  all  eipeoaea, 
forfeit  and  pay  a  aum  not  exceeding  one  pound  Sterling." 


CMmner  Poti,  te. 
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CIV.  "  That  where  any  part  of  the  ttreeta 
"""  l>urepaiT.  mj  other  waya  aforesaid,  or  the  pavement*  or 

footpaths,  spouts,  shores,  or  pipes,  drains  or  common  sewera,  or 
water  pipes,  within  any  such  burgh,  whether  already  made  or 
hereafter  to  be  made,  shall  get  into  disrepair,  an  intimation  in 
writing  shell  be  given,  by  order  of  the  aaid  Commissioners,  to 
the  person  liable  to  repair  the  same,  requiring  him  to  make  auch 
repair  within  a  time  to  be  specified  in  such  written  intimation; 
and  failing  thereof,  it  shall  be  competent  for  any  such  Magittrate 
of  any  such  burgh,  on  complaint  by  the  Procurator- Fiscal,  to 
fine  and  amerce  such  person  in  double  the  amount  of  the  estima- 
ted expense  of  auch  repaira,  to  be  recovered  in  manner  herein 
provided,  and  on  recovery  thereof  to  autborite  and  direct  such 
repair*  to  be  made  by  the  aaid  Commissioners,  and  the  expensa 
to  be  defrayed  out  of  the  sum  to  be  lO  recovered  [  and  the  re- 
mainder of  auch  sum,  deducting  the  costs  of  recovering  the 
*ame,  aball  be  applied  as  finea  and  penalties  are  by  this  Act  di> 
rected  to  be  applied." 

CV.  "  That  the  proprietora  of  all  hou*e« 
and  other  buildings,  or  of  garden*,  yarda, 
ground*,  and  other  heritage*  on  which  buildings  are  not  erected, 
which  are  adjoining  to  or  fronting  any  street,  square,  or  other 
public  or  principal  plsce  within  any  such  burgh,  shall,  at  theif 
own  expense,  when  required  by  the  aaid  Commiialoncra,  cause 
footpaths  before  their  property  respectively,  on  Iba  sides  of  the 
aaid  roada,  streeta,  squares,  or  other  public  or  principal  plaeea, 
to  be  made,  and  to  be  well  and  sufficiently  paved  with  flat,  hewn, 
or  otber  storvea,  or  to  be  constructed  in  aucb  otber  manner  and 
form  and  of  auch  Iveadth  as  the  aaid  Oommiasionera  ahall  di- 
rect ;  and  in  ease  anch  proprietora  shall  refuae  or  neglect  or  de- 
lay so  to  do,  the  Magistrate  before  whom  such  complaint  shall 
be  brought  may  fine  and  amerce  sucb  proprietora  in  double  thg 
amount  of  the  ettimited  expense,  to  be  recovered  in  manner 
herein  provided,  and  on  recovery  thereof  to  authorise  and  direct 
•uch  foot  pavements  to  be  made  by  the  said  Commisiioner*." 
Fmpettr  msT  be  CVI.  "  That  it  shall  be  lawful  to  the  amd 

l>urali>i«d  In  Ps-       Commiaaioners  to  provide  in  any  auch  burgh 
"■  a  proper  Police  Office,  if  Beceaaary,  contain- 

ing suitable  accommodation  for  the  meeting*  of  the  Commis- 
«oners,  and  for  the  several  oiBcera  of  the  establiahment,  and  for 
confining  prisoners,  ss  provided  for  by  this  Act.  and  also  proper 
watch-houses  in  different  situations,  and  to  contract  with  pro- 
prietoi*  of  buildings  properly  adapted,  or  which  may  be  cajuble 
of  being  adapted,  to  the  purposes  aforesaid,  or  with  other  persona 
qualified  and  willing  to  enter  into  auch  contracts,  for  the  pur- 
chase or  feu,  or  for  the  obtaining  on  leaae  for  a  suitable  term  of 
years,  of  auch  buildings ;  and"  in  caae  no  auch  buildings,  to  tho 
satisfaction  of  the  aaid  Oimmistioners,  can  be  found  st  a  suit. 
able  price  or  rent,  then  the  said  Commissioners  are  hereby  au- 
thorised end  empowered  to  purchaae  or  feu  such  convenient  sitea 
aa  may  faara  been  fixed  aa  aforeaaid  within  anyauch  burgh,  upon 
which  building*  for  the  purpoaea  aforesaid  may  be  erected,  anA 
to  contract  for  the  erection  thereof,  and  for  fitting  up  and  fur- 
nishing the  same." 

Weit)i.hm»iiiiBT  CVII.  "  That  it  shall  be  lawful  to  th« 

bssniMd.  Magiatralea  and  Town  Council  of  any  aucb 

burgh,  in  conjunction  with  Che  Commiaalonera  to  be  elected 
therein,  to  erect  or  canse  to  be  erected  in  such  burgh,  if  necca- 
**ry,  a  weigh-house  for  the  use  of  the  inhabitants  thereof,  and 
of  peinona  resorting  thereto,  with  the  necessary  weights,  scales, 
and  measure*,  and  other  ronveniencet  requiaitefor  the  weighing 
or  measuring  any  artidea  of  whatever  description  which  may  be 
exposed  to  sale  in  such  burgh,  and  requiring  or  desired  to  be 
weighed  or  measured ;  and  it  ahall  be  Iswfnl  to  the  said  Com- 
miasiooera  to  demand  and  lake  sucb  reasonahle  rate  or  sum  for 
the  use  thereof  es  shall  be  aetllnl  and  agreed  on  between  thean 
and  the  aaid  MagisCracea  j  and  the  expenses  of  such  weigh-houae 
ahall  and  may  be  botne  and  defrayed  by  the  said  Commissionen 
out  of  the  assessments  to  be  levied  under  or  in  virtue  of  the 
powers  hereby  granted  ;  and  in  case  of  difference  between  the 
■aid  Magistrate*  and  the  aaid  Commissioner*  a*  to  the  erectiori 
or  expense  of  such  weigh-house,  or  the  amount  of  the  rate  to  ba 
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to  the  Sbcriff  or  the  counif ,  who  shill  dettrmiiie  the  nine,  and 
wbo«e  drdiioD  ihall  be  final  and  conelusive." 
LunniotMHwuiL         CVIII.  "  That  it  ahall  be  lawful  for  the 
^^^  laid  Cammiailoneri  Co  contract  for  lighting 

in  a  auilabie  manner  with  oil,  gu,  or  olhenriae,  the  whole  roada, 
itreeta,  Udes,  vrj nda,  closes,  paKsagei,  and  other  places  within 
anj  luch  borgb,  or  anf  part  thereof,  as  the  said  CommtBaianen 
■hall  from  time  to  time  think  fit,  and  to  eiect  the  reijuUile  num. 
bee  of  luupa,  lamp  poets,  lamp  irona,  and  gu  tube*,  and  to  affix 
the  anme,  where  neceaaaiy,  upon  the  housea  or  other  butldinga 
upon  the  sides  of  the  atreeta :  Provided  alwiip,  thst  no  gai 
pi|ie  ahull  be  uSied  upon  the  walls  of  any  house  without  the 
conicnt  of  the  owner  or  occupier  thereof  in  writing." 
PeulirtDrbrsaUBt  CIX.  "  That  if  any  person  ahall  wilfully 
Ismi*.  t,te  away,  break,  or  throw  down  any  larop  or 

lamps,  lube,  or  other  gsB-Gltingi  set  up  within  the  boundi  of 
any  such  bui^b.  or  sbuU  wilfully  exlinguish  the  light  within  the 
same,  or  damage  the  irons  or  appurtensncea  thereof,  «uch  of- 
fender shall  forfeit  and  pays  Rne  not  exceeding  five  pounds  Ster- 
ling  for  every  such  oQence,  and  shall  moreover  pay  such  Bum  as 
the  Magistrate  before  whom  aueh  offender  shall  he  brought  ahall 
find  to  be  necessary  for  remedying  the  damages  done ;  and  id 
case  such  offender  shall  not  immediately  upon  conrietion  pay 
aUcb  fine,  such  Magistrate  is  hereby  empowered  to  commit  him 
to  the  common  gaol  or  Bridewell  for  a  space  not  exceeding  siity 
days  ;  and  such  offender  ahall  not  be  discharged  before  the  ex- 
piration of  Chat  time,  unless  such  fine  ahall  be  sooner  paid  ;  and 
in  rase  of  neglect  or  refusal  to  pay  the  sum  so  awarded  in  name 
of  damages  within  forty-eight  hours  after  it  shall  be  demanded, 
the  same  may  be  recovered  by  poinding  and  sale  of  the  offender's 
effects,  or  by  other  legal  means." 

INiwertaapeB  CX.  "  That  in  case  it  shall  be  necessnry 

BOt^i-  for  the  conducting  of  gaa,  or  making  common 

■ewers  or  drains,  or  for  laying  pipes  for  the  supply  of  nny  such 
burgh  with  water  or  gas,  or  for  any  other  purpoaea,  thst  the 
streets  within  any  such  burgh  should  be  opened,  it  ahall  be  in  the 
power  of  the  said  Commiuioners,  and  I  hey  are  hereby  autho. 
rised  to  apply  by  petition  lo  the  Magistnles  and  Council  of 
tueh  hurgh,  and  to  Road  Trustees  reapecCivety,  with  regard  to 
■treeta  and  other  places  under  their  respective  management  and 
■uperinlendence,  for  leave  to  open  such  streets,  roada,  and  other 
places  i  and  such  Magistrates  and  Council  and  Road  Trustees  re- 
spectively ahall,  on  aucb  application,  grant  the  necesaary  warrant 
for  that  purpose  ;  the  said  Commissioners  and  those  employed 
bj  them  being  always  bound  to  carry  on  such  operations  in  the 
manoei  lease  inconTenient  for  the  inhabitanca,  and  with  the  least 
possible  delay,  and  at  their  own  expense  to  fence  such  works 
while  the  same  are  going  on,  and  10  reinitate  the  streets  and 

Slacea  so  opened  by  them  in  the  tame  condition  as  before 
all  have  been  so  opened." 

gncnto  CXL  "  That  the  said  Commistianers  may 

■Pliiilai  8eti>ii(>ri.  appoint  acavengerg  and  others  fur  sweeping 
and  cleanting  the  streets,  roada,  lanes,  and  other  places  in  any 
such  burgh,  or  contract  with  any  penon  fur  Cbeae  purpoaes,  and 
to  remoTe  the  dung  or  fuliie  thereof  to  such  places  as  Che  said 
Commissionen  shall  derm  least  offensive  to  the  inhabitants; 
with  power  to  the  Said  Commissioners  to  rent  or  purchase  depots 
for  that  purpose,  within  or  without  any  such  burgh,  from  such 
peraon  as  may  be  willing  (o  contract  and  agree  with  them  there- 
for ;  and  all  dust,  aah««,  dung,  or  other  ful»e,  excepting  always 
stable  and  byre  dung,  and  the  refuse  of  slaughter-houses,  collect- 
ed upon  the  streets,  lane«,  common  stairs  or  passages  within 
such  burgh,  shall  belong  to  the  Commissionen," 
tr  Mi«lnnta  pro.  CXII.  •'  That  as  soon  M  the  Magistratea 

and  Council,  or  other  persons  duly  authoris- 
ed, shall  provide  in  the  suburbs  or  other  pro- 
perand  convenient  place  of  any  such  burgh 
fit  shambles  or  slaughter-houses  for  the  purpose  of  slaughtering 
cattle  and  other  beasts,  and  shall  by  tuck  of  drum,  or  other 
usual  mode  of  procUmaCion  in  sur;h  burgh,  once  a  day  for  seven 
days,  have  declared  the  same  to  be  open,  it  shall  not  there- 
after be  lawful  for  any  Heaher  or  butcher  or  other  person  (pri- 
vste  peraons  in  their  own  preinlHes,  fur  the  use  of  tiicir 
cwn  fiuniUes  and  iiicorpuratiuiis,   who   bavu  erected  abambles 


they  si 


St  the  sight  and  under  tbe  authority  of  the  1  „ 
Town  Council,  and  their  tenaiica,  alone  excepted,}  Co  tlaughtec 
cattle  or  other  beasts,  elaewhere  thsn  in  tbe  shambles  or  slaugh- 
ter-house ao  10  be  provided ;  and  any  person  thereafter  using  any 
other  shambles  or  slaughter-house  shall  be  liable  to  tbe  said  Com- 
missioners in  a  penalty  not  exceeding  twenty  pounds ;  and  it 
shall  and  may  be  lawful  Ibr  Che  said  Commisaionen  to  demand 
and  lake  for  the  use  thereof  aueh  reasonable  rate  or  sum  as  may 
be  Rgreed  on  and  fixed  between  them  and  the  said  Magistrates; 
and  in  case  of  difference  as  to  the  rate  to  be  taken  for  the  use 
of  such  alsnKhter-houae  or  shambles,  Che  same  shall,  upon  the 
application  of  either  party,  and  alter  seven  days  previous  notice 
to  the  other  party  of  aueh  intended  application,  be  fixed  and  de- 
termined by  the  Sheriff  of  the  county,  whoae  decision  thereon 
shall  be  final  and  conclusive,  and  not  (uhject  Co  review  in  any 
Court  of  law  or  equity." 

HaetniT  t:aaehM,  CXIII.  "  That  tbe  Magistrates  and  Conn- 

ftuiaiMi^iiiiuii.  cil  of  any  such  hui^h  for  the  time  being  shaU 
have  full  power  and  authority,  and  they  are  hereby  empowered 
and  authorised,  to  license  such  number  of  hackney  coachea,  lan- 
daus, cbarioCa,  or  other  carriages  for  hire,  as  they  from  time  Co 
time  shall  think  proper ;  and  the  town  clerk  of  such  huigh  shall 
be  entitled  to  exact  the  sum  of  one  shilling  for  each  license,  sudi 
license  to  continue  for  two  years,  and  to  prevent  all  olbera,  not 
licensed,  from  plying  forhire,  or  occupying  any  part  of  the  streets  or 
higbviays  of  aueh  but^h,  suburbs  or  liberties  thereof;  and  if  any 
per«un  or  persons  who  shall  obuin  such  license  shsU,  within  Uie 
space  of  one  month  after  obtaining  or  receiving  the  same,  keep 
and  maintain  such  coach  or  other  carriage  for  which  such  license 
hIijU  ill!  fjiuiiled,  for  (lie  use  and  convenience  of  Che  public,  and 
continue  ao  to  do  during  the  continuance  of  his  or  per  license, 
and  shall,  on  tbe  complaint  of  the  Procurator- Fiscal,  or  other 
public  prosecucor  of  such  burgh,  be  convicted  Cheroof  before 
the  said  Magistrates,  or  any  one  of  tbem,  by  the  oalh  or  oaths 
of  one  or  more  credible  witness  or  witnesses,  such  penon  or 
persons  shall  forfeit  end  pay  any  sum  not  exceeding  five  pounds 
Sterling  fur  each  offence,  to  be  levied  summarily,  and  tbe  li- 
cense thereafter  shall  be  void  ;  but  in  case  the  penion  so  offend- 
ing shall  surrender  bis  license  (o  tbe  sud  Magistrate,  such 
fine  or  penally  shall  not  be  levied  ;  and  such  Magistrates 
shall  be  and  are  hereby  authorised  and  empowered  to  make 
such  other  rules  and  regulatioiia  as  they  shall  think  Gt  for  li- 
censing and  regulating  the  said  hackney  coaches  and  other  car- 
riages, and  alto  for  sedan  chdlrs,  carts,  WBggons,  and  porters,  in 
such  burgh,  and  for  trying  and  punishing  tbe  misbehaviour  of 
coachmen,  drivers,  chsirmen,  carters,  and  porters,  and  for  fixing 
and  altering  their  stands,  andforaacerlainlng  what  rates  and  farci, 
both  as  to  distance  and  time,  shall  be  allowed  to  be  taken  by 
them,  and  to  what  diJitance,  and  under  what  penalties,  coachmen, 
drivers,  chairmen,  and  pollers  shall  be  obliged  to  drive  or  ply  in 
and  round  such  burgh,  not  exceeding  aeven  miles  for  coachmen, 
and  two  miles  for  chairmen  and  porters ;  and  the  said  Magiatrntes 
and  Council  are  hereby  authorised  and  empowered  trum  time  to 
time  to  repeal,  add  to,  alter,  or  amend  such  rules  and  rngulations, 
and  to  impose  fines  and  penalties  for  the  breach  or  non-per- 
formance of  such  rules  and  regulations  ;  which  fines  and  penoltiea 
shall  be  recoverable  on  the  camplaint  of  the  Procurator-Fiscal 
or  other  public  prosecutor  of  such  burgh,  or  on  tbe  complaint  of 
the  private  party  aggrieved  ;  declaring  that  no  penally  imposed 
by  tbe  aaid  Magistrates  and  Councilshall  exceed  one  pound  Ster- 
ling ;  and  all  such  rules  and  reguUtiuns  made  by  such  Magia- 
tntes  and  Council,  specifying  the  fines  and  penalties  for  the  breach 
and  non. performance  thereot.  shall  from  time  to  lime,  as  often  a* 
tbey  shall  be  made,  altered,  or  varied,  be  put  up,  either  in  print 
or  in  writing,  on  sach  place  or  places  as  the  said  Magistrate*  and 
Council  ahall  think  proper,  at  all  times  to  remain  and  be  in  the 
said  place  or  places." 

Wsiv  tnm  Koea,  CXI  V.  "  Thst  it  shall  be  lawful  for  tb« 

ta.  Id  ba  coaiijail  slid  Commissioners  lo  require  that  the  water 
^  "f-  from  Che  roofs  and  coniicea  of  all  house*  or 

other  buildinge  fronting  the  public  streets,  lanes,  roods,  passages, 
wynda,  and  closes,  shall  be  conveyed  by  leadep  or  ott>er  proper 
pipes  or  runs,  to  be  brought  down  (he  walls  uf  sucb  houses  or 
other  buildingH  resperlively  to  the  ground,  and  shall  be  kept  in 
repair,  at  tbe  vxpcnu;  til  the  proprietors  of  aueh  home*  or  other 
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building)  ttrptttin)j,  but  m  u  that  the  miim  ibtll  not  diirhiTge 
tbe  water  iherebj  ronTered  npon  the  foot  paTMnenti ;  and  if  tnjr 
■uch  proprietor  sbkll  WA  or  n^ect  to  conrey  aticli  roof  water  in 
maDner  aforeaaid,  witbin  fourteen  da^  after  being  required  to  60 
HO  by  Buch  Commifaioners,  any  MRgutrate  oiay,  oo  complBint  «■ 
afoieiiwd,  order  (he  work*  neeeaaary  for  coiiTeTine  tbe  aaid  water 
in  manner  aforeuid  to  be  done  at  tbe  expenae  of  auch  proprie- 
tora,  to  be  recovered,  along  irith  the  eipenaea  of  the  appUcstiun, 
by  poinding  and  aale  as  aforeaaid." 

p««rioc™i»ta.  CXV.  "  That  it  aball  be  lawful  for  the 

tivnen  tD  tirinf  tsld  Commiasionera  to  dig  wells,  and,  except 

v|^>«lDiaUke  jn  ,yjij  burgba  in  wbich  there  ahall  be  works 

'''■^'  already  establiabed  by  Act  of  Pvliament  for 

the  aupplying  any  aucb  burgh  with  water,  to  bring  water  into 
such  burgb  for  tbe  Die  of  the  inbsbitanta,  and  for  that  purpose 
to  eonlracl  and  agree  with  the  proprietoni  and  all  other  peraoni 
inleresled  in  any  ipringa,  stream,  or  riTer  capable  of  supplying 
such  burgb,  and  witfa  the  ownera  and  occupiera  of  ground  aituated 
between  aucb  apringa,  atream,  or  river  and  such  bui^h,  for  the 
tight  and  privilege  of  collecting  and  conveying  (be  water  of  luch 
Bprings,  Btremu,  or  river  into  aucb  burgb,  and  of  erecting  ciaternl 
and  laying  pipes,  and  to  canstruct  all  other  ntccssary  worta  for 
conveying  Bucb  water  into  aucb  burgb,  in  and  tbrougb  the  tanda 
or  grounds  lying  between  aucb  springs,  stream,  or  river  and  auch 
burgb,  and  also  through  tbe  streets  and  lanes  thereof,  and  (0  open 
auch  grounds  from  time  to  lime  in  order  to  repair  or  replace  auch 
pipes  and  norka,  and  from  time  to  time  to  contract  and  agree 
with  sncb  peraona  aa  they  ahall  judge  proper  for  laying  auch 
pipes,  and  erecting,  completing,  and  repairing  auch  works,  at 
Diaj  be  neceasary  for  effecting  the  purpoae  abnm  meatioDed.'' 


FarttwPrauatkiB  CXVL  "  That  all  and  every  the  pipes  or 

(K  Waur  P^  other  eonduita  to  be  laid  or  used  for  the  con- 

veyance of  gM  in,  under,  throUKb,  along,  or  acroaa  or  round  anv 
rrad.  atreet,  lane,  or  other  pulilic  paasage  or  place  within  such 
burgb,  shall  be  so  laid  at  the  greatest  prscticable  distance,  and, 
whenever  the  widtb  of  the  carriage-way  in  such  atreet  or  place 
will  allow  thereof,  at  the  distance  of  four  feet  at  leist  from  tbe 
nearest  part  of  any  water  pipe,  sough,  or  watercourse  already 
laid  down  or  hereafter  to  be  laid  down  for  tbe  conveyance  of 
water  in,  under,  through,  along,  across,  or  round  any  of  tbe  streets, 
hiDva,  or  other  public  passages  or  place*  witbin  sueh  bursb,  ex- 
cept in  cases  where  it  shall  be  unavoidubly  necessary  to  Uy  the 
gas  pipes  across  any  of  tbe  aaid  water  pipes,  soughs,  or  water- 
courses, iu  which  cases  tbe  ssid  gt*  pipes  ahall  be  laid  over  nnd 
above  the  aaid  water  pipes,  soughs,  and  watercourses  at  tbe  great- 
est practicable  diatance  ibeiefram,  and  ahall  form  therewith  as 
neat  aa  possible  a  right  angle;  and  in  such  cases  tbe  aaid  gas 
pipes  so  crossing  tbe  aaid  water  pipes,  soughs,  and  watercourses 
shall  be  at  least  «>i  feet  in  length,  so  that  no  joint  of  any  of  the 
said  gas  pipes  shall  be  nearer  to  any  part  uf  tbe  aaid  water  pipirs, 
Eoiigha,  or  wstercoursea  than  tbree  feet  at  least;  aiul  in  laying 
down  the  aaid  gas  pipes,  tbe  said  Commiaaionera  afaall  in  no  ease 
join  two  or  more  gas  pipes  together  previously  to  tbeir  being  laid 
in  tbe  trench,  but  sball  lay  each  pipe  as  near  as  may  be  in  ils 
place  in  the  trench,  and  shall  in  such  trench  form  the  jointing 
with  the  other  pipes  to  be  added  thereto  with  proper  and  suffi- 
cient matetial*,  and  ahall  also  make  and  keep  all  and  every  such 
pipes,  and  all  pipes  connecting  or  communirating  therewith,  and 
all  the  screws,  joints,  inlets,  aperturea,  or  ^wnings  therein  re- 
spectively, air-tight,  and  in  all  and  every  respect  prevent  the  said 
gas  from  escaping  therefrom,  upon  pain  of  forfeiting  for  any  such 
offence,  if  tbe  said  Commissioners  shall  neglect  or  refuse  to 
make  auch  gaa  pipes  air-tight  witbin  twenty-four  hours  after 
notice  thereof  given  to  tbrm  in  wri  ting,  tbe  sum  of  fifty  pounds. 


burgh  is  situate. " 

TapRveqlCoo.  CXVII.  "  That  whenever  the  water  of 

unlutMiiifWsteT  any  owner  or  eompany  of  proprietors  of  watcr- 
'"  *'"■  works  shall  be  eoiitaminatcd  Or  ifferled  by 

the  gas  to  be  iHjiplied  under  the  snthurily  of  (his  Act,  the  said 
Cum  mission  era  shull  I'oifrit  and  {lay  for  every  such  offence  a 
sum  not  excetding  tncnly  |iuuiidj,  lu  be  sued  tiir  and  rrcovcicd 


Bi  herein  directed,  and  applied  fcir  the  ubb  and  benefit  of  the 
Water  Company  or  owner  oF  the  waterworks  affected  thereby  i 
and  in  case  any  such  watrr  shall  be  contaminated  or  affected  by 
^B  in  any  way  whatsoever,  then  and  in  every  such  case  tbe  aaid 
Conuniasioner*  supplying  auch  gaa  shall,  witbin  twenty-four 
hours  next  after  notice  thereof  in  writing,  signed  by  the  clerk  01 
surveyor  to  such  Water  Company,  owner,  or  company  of  pro- 
prieton,  or  by  any  pemon  conauming  tbe  water,  to  be  left  with 
or  al  the  office  of  tbe  clerk  of  the  said  Commiaaionera,  cause  tbe 
most  proper  and  effectual  meaaurea  to  be  taken  effectually  to 
stop  and  prevent  gaa  Fruin  escaping  from  tbeir  works,  mains,  or 
pipes,  or  contsminsting  or  affecting  the  water  of  such  company 
ur  owner  of  waterworks  ;  and  in  cose  the  sjid  Commissioners 
shall  not,  within  twenty.fbur  hours  neat  after  each  and  every 
such  nutice  ao  lef^  aa  aforeaaid,  effectually  stop  and  prevent  gaa 
from  no  escaping,  end  wholly  and  satisfactorily  remove  tbe  cause 
of  ev<>ry  such  complaint,  and  prevent  all  and  every  such  contami- 
nmion  whereof  notice  nball  be  given  aa  aforesaid,  then  and  in 
every  such  case  the  said  Commissioners  shall,  on  each  andevNy 
compluiiit  whereof  notice  shall  be  given  as  aforesaid,  forfeit  and 
pay  to  tbe  treasurer  for  the  time  being,  or  to  any  one  of  tbe 
directors  for  tbe  lime  of  such  Water  Company,  or  to  such  owner 
of  walerworka,  fgr  the  use  and  benefit  of  auch  company  or 
owner,  over  and  above  the  before- mentioned  penally  of  twenty 
[Munda,  to  be  recovered  sa  herein  directed,  the  euiD  of  ten 
pounds  for  each  and  every  day  during  which  such  water  ahsll  be 
and  remain  nontaminated,  tainted,  or  affected  by  the  gas  of  tbe 
swd  Comm isai oners  ;  and  in  default  of  payment  thereof  as  afbre- 


burgh  is  situate,  with  the  evidence  on  oath  of  one  credible  wit- 
ness, by  and  in  the  name  of  any  one  or  more  of  the  directors  of 
any  such  Water  Company,  or  of  such  owner,  at  the  option  of 


for  M  ahall  be  modified  by  him,  and  to  be  levied  by  decree  and 
precept  of  poinding  tbe  goods  aiMi  effecta  of  tbe  aaid  Commis- 
aioners,  timber  with  the  expenses  of  auch  decreet  and  precept ; 
and  auch  penalty  or  peoalliea,  wben  so  levied,  ahall  he  paid  to 
the  treaaurer,  or  to  one  of  the  direclora  for  the  time  being  of  tbe 
company,  or  to  the  owner  of  auch  w  ■        .         -       . 

by  aucb  gas." 


CXVIIL  "  It  may  be  or  become  a  quea- 
tioD,  upon  auch  complaint  as  aforeaaid,  whe- 
ther  the   aaid  water    be    contaminated   or 


lawful  to  and  for  the  said  owner  or  company  of  proprietor!  of 
waterworks  to  apply  to  the  Sheriff  of  the  county  in  which  such 
burgh  is  aituated  for  a  warrant,  and  on  obtaining  tbe  same  to  dig 
to  and  about  and  search  and  elamine  tbe  mains,  pipes,  conduits, 
and  Hppamtua  of  the  said  Cuiiimisaionera,  for  the  purpoae  of  as- 
certaining whether  aucb  contamination  proceeds  or  be  occasioned 
by  the  gm  of  tbe  aaid  CommiHaionera;  and  if  it  shall  appear  that 
(he  said  water  has  been  contaminated  by  any  escape  of  such  gas, 
tbe  expensesof  tbe  said  diggii^,  search,  and  examination,  and  re- 
pair of  the  pavement  of  the  ntreet  or  streets  which  shall  be  taken  up 
or  disturbed,  shall  be  borne  and  paid  by  the  said  Commissioners  ; 
which  eipenses  shall  be  ascertained  and  determined,  if  necessary, 
by  the  Sheriff  of  sucb  county,  and  herecovei«d  by  decree  and  pre- 
cept of  poinding,  as  herein  before  directed  :  Provided  alwaya, 
that  if  upon  such  examination  it  shall  appesr  that  such  contami- 
nation baa  not  ariaen  from  any  such  escape  of  gas  from  any  of 
the  mains,  pipes,  or  conduits  of  the  said  Commissioners,  then 
tbe  company  or  persona  aupplying  such  water  shall  bear  and  pay 
all  the  expen!!eB  of  auch  examination,  repair,  and  search,  and 
ahall  also  make  good  to  tbe  said  Commisijooera  any  loss,  injury, 
or  damage  which  may  be  occasioned  to  the  aaid  mains,  pipes, 
conduits,  or  apparatus  of  the  aaid  Commissioners  by  auch  aearcb 
and  examination,  and  also  to  the  pavement  of  the  said  streets  so 
broken  or  disturbed  in  aucb  se^cb  ;  the  amount  of  such  injury 
to  be  Bsccrtyiued  and  determined,  if  necessary,  by  the  Sheriff  of 
auch  county,  and  rccoveruhlc  in  like  manner  as  tbe  penalties  are 
herein  before  dirictcd  to  be  recovered." 
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Prhoi  lukiiH  Oh  CXIX,  "•  Thit  nothing  herein  eontttned 
DWpnNcaHl  nn  alnll  extend  or  be  ronRtmed  to  prevent  any 
Vni^ST"  **  *  penon  or  per«ons  from  proceeding  «g»instthe 

■■id  CnmTniinonen  in  renpect  of  any  «ucb 
eu  work,  or  the  method  whieb  ahall  be  employed  by  Iheni  for 
fuiniihing  nicb  light  >■  aforenid,  a*  ■  public  or  private  nuiaanre. 
or  from  bringing  any  aetiona  agwnet  the  uid  Commiaaionert  for 
any  injury  aaaCained  by  reason  of  any  aneh  irorka  or  method  of 
lighting,  nbether  aueh  injury  eball  proceed  frocn  the  nature  of 
■ueb  method  of  lighting,  or  the  careleianeu  or  want  of  akill  of 
tbe  penooa  who  may  be  employed  therein." 
MaaatnaHitDt  CXX.  •'  That  it  aball  be  lawful  for  the 

Waitrworki^whm  laid  Commiaaionen,  eXMpt  in  iDcb  buivhi  in 
■'g^*[2^IJ*J       whieb  there  ahall  be  woAa  already  eatablisb- 

ed  by  Act  of  Pariiament  for  the  lupplyinR 
any  aneb  burgh  with  water  or  gas  to  treat  and  agree  for,  and 
thereafter,  with  the  eonaent  of  the  proprietom  or  other  truslees, 
or  other  peraona  In  charge  or  management  thereof,  to  auumc 
and  take  tbe  management  of  such  worka  and  eatabtiahmeiit,  and 
of  the  aupplying  of  water  or  gaa  thereby,  or  otherwiae,  to  auch 
burgh  :  Provided  always,  that  the  nid  Commiaaionen  ihall  pre- 
viouily  thereto  Mtiabclorily  undertake  for  all  tbe  debts  and  ob- 
ligationa  legally  due  by  and  incumbent  on  such  waterworks  or 
eatabliabment.  and  free  and  indemnify  tbe  peraona  theretofore 
uid  administration  thereof." 


Witmnttabeab.  CXXL  "  That  if  any  peraon  aball  take 

■neud  boa  KaHi.  or  came  to  be  taken  Or  uned  any  tnuer  out  of 
any  pnnd,  lank,  reservoir,  or  aqueduct,  or 
otber  work  brionging  to  tbe  aaid  Commiaaionera,  whether  the 
same  be  already  made,  or  ahalt  be  made  or  acquired  by  virtue  of 
tfais  An,  without  tbe  previous  eonaent  in  writing  of  [be  aaid 
Commiaaioners  to  giire  sueb  consent,  then  and  in  every  aucb 
caaa  every  person  so  offending  shall  forfeit  and  pay  a  sum  not 
exceeding  fif^  pouitda  Steriir^  for  every  sock  tdencc." 
I'MuNv  «•  Penm  CXXII.  "  That  if  any  penon  atall  wil- 

BuH^riMiily  lalutm    fully  or  malleiottaly  dunage  or  deitroy  any 
°  cistern,  pipe,  or  apparatus,  or  other  work  for 

■applying  water  orgaa  aa  afbrentd,  or  shall  wantonly  discbatge 
or  let  off  soy  water  or  gas  from  aoeh  riateni,  pipe,  appwatua,  or 
other  work,  every  such  person  shall,  beddea  the  full  amount  of 
the  damage  done  thereby,  forfeit  anid  pay  to  tlie  aaid  Commis- 
sioners any  sum  not  exceeding  fifty  pounds  Steriing  for  every 
such  offence.' 


tracts  with  the  occopier  or  proprietor  of  any  house  or  premises 
■itmted  within  any  inch  burgh  for  tbe  supply  of  such  owner  or 
occii|Her  with  water  or  gss,  and  by  such  eontiact  auch  proprietor 
Of  occupier  may,  at  bis  own  expenae,  he  permitted  to  convey 
water  or  gas  into  such  bonae  or  premises,  upon  making  sucb  an- 
twal  payment  Eo  tbe  t^  Commiasionera,  and  on  such  condition^ 
a*  may  be  agreed  upon  :  Provided  alwavs,  ibtt  if  at  uiy  tine 
tbe  payment  of  tncb  annnal  som  thai]  Ml  into  atTCar,  it  shall 
be  lawriil  for  the  said  CommtaaioneT*  to  levy  tbe  same  by  poind, 
ing  and  sale  of  tbe  party's  effects  in  mannet  herein  before  pro. 
vided  for  tbe  recovery  of  assessmeots  due  under  the  provisuos 
ofthit  Act,  and  to  sk^  the  farther  attpplv  of  water  and  gsa  to 
snch  premises  in  such  mlnner  sa  ihev  shall  direct ;  and  provided 
also,  that  nothing  herein  contained  shall  be  conatnied  to  prevent 


or  their  offieera  shall  direct,  and  ahali  keep  the  aame  in  repair,  and 
shall  prevent  the  water  running  to  waste  or  being  applied  to  the 
uae  of  any  other  penon  or  peraons  than  those  reaident  on  tbe 
pretnises ;  and  any  peraon  lo  offending  aball  forfeit  a  aum  not 
exceeding  twenty  shillinga  Sterling  for  everv  such  offence,  with 
power  to  tbe  said  Commiaalonera,  on  the  tbtrd  offence,  to  atop 
tbeaupptyofwater  loaucb  parly;  andtbe  olBcersof  nirb  Com- 
miaaioners shall  have  fre«  accew  at  all  seasonable  limea  to  the 
premiaea  ao  to  be  supplied  aa  aforewd,  to  aeetbat  aucfa  ball-cocka 


CAngut 


■ndtlX 


are  kept  in  proper  attd  auffieicnt  etmdition  and  repair,  ■ 
such  waste  or  misapplication  does  not  occur." 
Fntrubotrow  CXXV.  "  That  it  ibsll  be  lawfd  for  tbe 

tti^t-  said  Commissioners  to  borrow  and  take  op, 

far  the  purpose  of  procuring  a  Police  Office,  erecting  ■  alaugh- 
terbouaeor  shambles,  or  weigh -bouse,  or  For  erecting  lampa,  or 
for  nuking  and  constructing  common  sewers,  any  inm  not  exceed- 
ing three  years  amount  of  the  arveral  asieai'meiits  fixed  and  de- 
termined us  above  provided  in  relation  to  these  aeverol  objecta 
respectively,  or  for  procuring  water,  any  sum  not  exceeding  six 
years  amount  of  the  usesament  fixed  for  that  oliject ;  that  ia  to 
■ay.  that  a  sunt  may  be  borrowed  siid  applied  to  tbe  anid  pmr- 
poaea,  in  so  far  as  tbe  aame  relate  to  the  vratcbing  drpartment, 
not  exceeding  three  timea  the  amount  of  the  proportion  of  tbs 
BSsesaments  specified  aa  applicable  for  one  year  to  the  depurtment 
of  wstcbing,  as  herein  before  provided  ;  and  in  like  manner  sums 
may  t>e  borroived  for  the  piirpoae  of  being  applied  to  the  afore- 
sua  purposes  connected  with  tbe  other  departments  respectively, 
tMt  exceeding  three  times  the  amount  of  the  assesiment  sped- 
fied  aa  applical'le  for  one  year  to  each  of  the  aaid  department* 
respectivelyi  and  in  like  manner  a  sum  may  be  borrowed  for 
procuring  water  or  aupplying  gas,  or  paying  for  any  existing  vr»- 
ternork  or  eftabliahmenl  or  giswork  as  afureaaid,  not  exceeding 
six  yeara  amountof  the  yearly  assessment  fixed  on  fur  bringing 
water  into  sucb  burgh." 

,„„  CXXVL  «  That  in  all  rases  in  which  it 

iSinklBi      shsll  be  necessary  forthcssid  Commissionera 
to  bomiw  any  sum  or  sums  of  money  for  the 

■  of  thia  Act,  it  shall  be  lawful  for  (he  aaid  Commiisianera, 
and  they  sre  hereby  authorised  and  required,  at  their  first  annial 
meeting  for  aaaessment  after  such  borrowing,  or  at  any  subse- 
quent annual  meeting  not  exceeding  twelve  months  from  lbs 
date  of  any  sucb  borrowing,  to  aaseaa  all  tenants,  occupiers,  and 
possessors  of  premises  valued  u  aforesaid  in  auch  an  additional 
asaeaament  beyond  the  aum  neceasary  for  tbe  purposes  of  this 
Act  as  will  produce  a  fund  amounting  to  five  per  cifitum  prr 
annum  upon  the  aum  ao  borrowed  by  the  aaid  Commiasionera, 
which  anm  of  five  fer  eetOvm  prr  amiin  tbe  uid  Commisaion- 
erv  shall  annually  appropriate,  set  apart,  and  invest  at  the  Itigbest 
rale  of  interest  which  can  be  had  for  tbe  same  in  the  public 
funda,  in  any  of  the  aaid  banks,  or  in  heritable  aecarily,  as  a  sink- 
ing fund,  applicable  snd  to  be  applied  by  them  from  time  to  lime 
In  the  repsyment  of  tbe  money  borrow^,  until  the  debt  shall  be 
extinguished  :  Provided  always,  that  such  additional  assessment 
ahall  not  increase  the  whole  asseaament  leviublc  beyond  tbo 
maximum  rate  of  assessment,  to  be  fixed  at  the  first  meeting  lor 
filing  the  maximmu  tale  of  asaesament,  or  any  sebsequrnt  tri- 
ennial meeting  aa  aforesaid." 

CMmMkmMi  BM  CXXVIL  "  That  no  Commisaioner,  or 

ta  b«  posBBsUj  officer  acting  under  them,  shall  be  personally 

''*'''''  liable  for  the  repayment  of  any  money  so  bor- 

fOwed,  but  all  such  obligations  aball  be  deemed  and  taken  to  b* 
gtantri  on  tbe  aole  aecurity  of  the  raiea  and  aasrsaments  autho* 
ijsed  to  be  aaseaaed  and  levied  as  herein  before  provided.' 
AstaBoBAtsIn  CXX  VIII.  •' That  aU  bond*  for  the  mo. 

fraaiaL  nies  to  be  borrowed  as  aforeaaid  shall  be 

signed  by  tbe  treaaurer  or  collector  of  tbe  said  Comraissionera  in 
presence  of  two  of  tbe  aaid  ConKnissioneta,  who  shall  sign   aa 

I  tketelo,  and  shall  be  in  tbe  fona  taA  tenar  followi^  ; 


■  Number  {ktre  itaUllie  aiiaikr]. 
'  nT  virtue  of  an  Act  made  in  tbe  third  and  fourth  yearofthe 
reign  of  his  Itlajeaty  King  William  the  Fourth,  intitnlcd 
•^n  jfcl  to  enable  6VT7A1  ih  Scotland  (a  ettaUiiA  a  gtnrral  S]/ilent 
ofFatiee,  I,  ^.  B.  \lien  ilate  tfhtthtr  Ireanrer  or  tvUector,  ar 
Aott,]  of  the  Commiaaionera  of  Police  for  the  burgh  of  'Jiett  I'l*- 
■ert  tie  name  o/  |jte6«rji)'],  and  by  authority  of  sh id  Commtstioii. 
ers,  in  eonsiderstion  of  the  sum  of  \lien  i<uerl  Ike  tan  is  wordtl 
instantly  advanced  and  paid  tome  on  account  of  the  said  Com. 
misaioners,  and  for  the  purposes  of  the  said  Act,  by  C.  D.  of  5.^ 
do  hrrehy  bind  and  ob'ige  the  stud  CommisEioners  for  U>« 
time  being,  out  of  the  first  and  readiest  of  tbe  moiiiee  to 
be  raised  under  the  annual  assesaments  by  the  said  Act  au- 
thoriaed  to  be  Imposed  and  levied,  to  pay  at  the  term  ^iDtsrt 
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temt  of  payment^  to  tlic  mid  C.  J).,  hii  exraitors  or  utignett, 
the  smd  turn  of  [ifre  itatt  the  tum\,  wilb  the  inlernt  thereof  at 
the  tenn  of  {interl  Itrm  of  paymenl  of  titternl],  at  the  rate  of 
[hrrr  Imtrl  (Ar  rate  of  iitertit]  per  tmUnn  pet  onnvm  from  the 
itatp  hereof,  till  the  said  turn  i<  paid ;  and  for  the  furtherwcuritj 
of  the  said  CD.,  1  do  hereby  aasignlo  him,  his  executors  or  a>- 
nigneeii.  Bach  proportion  of  the  r»\a  motiie*  to  be  raJMd  under 
the  Bjiid  annual  ataesBrnpnt  aa  shall  be  equiTalent  to  the  raid  Rum 
no  now  paid  to  me,  and  the  intereiit  to  become  due  [hereon  SR 
aforcHiid  froio  the  date  hereof  to  the  term  of  peynienl ;  and  T 
coiuent  to  the  refintrition  hereof  in  the  book*  of  Council  and 
Se»ion,  or  other  bodta  competent  for  preRerrHtion,  that  all  com- 

Stent  diligence  onj  jiaii  and  be  directed  hereon  in  form  ax  ef- 
n,  and  thETtto  cimatitute 
my  procuratora,     Jn  witneas  whereof  I  hare  ndweiibed  thcie 
pmienct,  written  bjr  at 

tbit  day  of  in  the  jcw 

■Before  tbeae  wilneaaea,  <  A.B.' 

•  X.  L,  Cotnmitaioner. 

'  il,  fi'.  Cominisaioner.' 
And  till  repayment  luch  bonds  mpectirely  ahall  form  a  lifn  on 
the  iBtca  and  moniea  irranted  1^  thia  Act,  and  ansiftned  bj  nich 
boDd,  andabatl  entitle  the  creditor  under  the  rome  to  rerovprtueh 
priaripal  iiunia  from  mcb  Commiaaioner*  bthI  thrir  offlcert,  out 
of  the  firat  and  readiest  of  the  ratei  and  monies  assigned." 
BaudiMaiba  CXXIX.  '•  That  attcb  bond*  nvay  be  as* 

tniMtCnid  bj  In.  aigiiFd  bf  indorution  on  the  back  of  such 
*''""*°'"  bond,  in  the  form  and  tenor  following ;  oii/e- 


their,  a>  tlii  ca§e  "'as  be.]  etecntoni.  a 
'    reof  I  have  subacribed  thei 
at 
■  Before  tbew  witneaws, 

'  jr.  L.  witness. 
'  if.  y.  witness'" 
Bofid.iot»rK<n^         CXXX.    "  That  before  aueh  bonda  shall 
•d  iDd  Aal«nUlona     be  delivered  to  the  rreditnr.  or  nhutl  form  a 
tDl«KcMar«l.  „iirf  ijen  ^„  ,he  „,„  .nj  monies  xs  afore- 

said,  the  same  ahall  be  recorded  in  the  Sederunt  Boole  of  the 
fuiri  Commiarionera,  and  D  cerlilicale  of  such  rpgiatntion  shall 
be  indon^d  on  surh  bond,  and  signed  by  the  Clerk  of  the  aaid 
Commiisionera ;  and  iuch  assignations  shall  be  notified  to  the 
treasurer  of  the  said  Commiaaionera,  who  ahsll  enter  in  the  said 
Sederunt  Book  the  date  of  the  said  asaignation,  the  names  of 
tbe  psrtiea  thereto,  the  number  nr  mark  of  aueh  bond,  and  the 
interest  due  on  the  aame  ;  and  a  certificate  of  sui'h  entry  shall 
be  indorsed  in  the  said  bond,  and  signed  by  the  treasurer ;  and 
thereafter  the  assignee,  his  ezecntors  and  asaigneea,  ahall  be  en- 
titled to  the  fall  benefit  of  each  bond." 

nwiilai IB rtfiid  CXXXL  "  Thuthia  Act  aball  notextend 
u  BbiIu  iiaiiEsail  or  be  deemed  or  constmed  to  extend  to  any 
eTLoMlAM.  burgh  in  possesaion  ofany  Local  Act  forregu- 

Ulitig  the  Police  tbereof.  or  any  other  of  the  purposes  of  this 
Aet.  unless  such  luirgh  shall  adopt  the  same  in  Mhole  or  in  part 
in  manner  herein  provided ;  and  upon  such  adoption  such  Local 
Aet,  and  all  the  powers  and  provisions  tbereof.  ahall  thereupon 
ceaae  and  determine  in  so  fur  aa  such  prnvera  and  provisions  re- 
gulate or  relate  to  any  of  the  ends  and  purposes  provided  for  by 
this  Act,  and  so  adopted  ;  saving  atwa^  tbe  powers  and  provi- 
aiona  in  relattoa  to  ivaler  herein  contained  ;  and  Ih'a  Act,  or  so 
mitcb  tbereof  us  shall  be  so  adopted,  shall  thereafter  come  into 
fall  force  and  operation,  and  ahall  be  executed  in  tbe  manner 
herein  provided." 

wbenTvoorBOT*  CXXXII.  "  That  where  two  or  mote 
Barfhi  an  Jocanr  burgbs  locally  situated  together,  Middcacribed 
■inuud  nvOetlh  »  Jn  |he  ssid  recited  Act  of  the  Srst  and  second 
^'^'uUA^  J"'  "f  t""  "^B"  "f  '■'»  Majesty  King  r.Uan 
the  Fourth  aa  one  pariiallientary  burgh,  shall 
Kevenlly  be  possessed  of  local  acta  regulating  the  Police  of  such 
buijba  separately,  it  sball  not  be  competent  or  lawful  in  such 
rase  for  the  inhabitants  ofanyaucb  burghs  to  make  any  snch  ap- 
pUt«Uon  a*  ia  herein  before  authorised  for  adopting  the  prof  i- 


sions  of  this  Act,  or  to  add  to  the  Mme  in  whole  or  in  part, 
unless  the  peraons  in  each  such  burgh,  qualified  as  aforesaid, 
shall  unanimously  agree  an  to  do." 

Conmeii  undR (br.  CXXXIIL  ■•  Thit  where  the  provisions 
iii«  Act!  ■■•cd.  of  this  Art  shall  be  made  to  apply  to  any 
burgh  now  having  or  which  miiy  hereafter  have  ■  linal  Act,  all 
bonds,  contnclB,  cuvenanta,  egreementa,  and  securities  made  and 
entered  into  under  and  by  virtue  of  any  Local  Act  ahall  remain 
in  full  force  and  effect,  and  shall  continue  available  and  Unding 
on  all  the  patties  thereto  in  all  Courts  of  Justice;  and  nothing 
herein  contained  ahall  be  construed  to  extend  or  diminish  or  aN 
feet  the  debts,  rights,  or  claims  of  any  creditor  under  any  such 
Act,  but  all  such  debts,  righla,  or  dums  shall  continue  burdena 
under  this  Act  to  tbe  same  extent  and  in  the  same  manner  that 
oOcsB BBdn' Ibh  they  were  burdens  under  such  Local  Act; 
mar  Acli.  and  in  all  cases  where  tbe  provisions  of  thia 


ployed  in  the  execution  of  any  such  Local  Act  shall  reapectively 
continue  Co  exercise  their  offices  until  they  shall  be  respectively 
legally  removed  therefrom  under  the  authority  of  Ibis  Act." 
Trial  <rfoniH».  CXXXIV.  "  That  all  ofl'ences  sperified 

in  this  Act  may  be  tried  citbrr  by  the  Sheriff 
of  the  county  within  which  sucb  buigb  shall  be  situated,  accord- 
ing to  tbe  iummai7  form  prescribed  in  an  Act  paaaed  in  th« 
ninth  year  of  tbe  reign  of  his  late  Majesty  King  Georgt  tbe 
.  Q^  ,      ^  Fourth,  intituled  An   Act  lo  aulhorite  adilU 

tionnl  Circuit  Courli  ofjuuidary  la  be  heU, 
and  iBfacililitte  Criming  Tnai;  in  Scotland,  or  bv  the  Magis- 
trates of  such  burgh  in  the  msnner  after  provided  :  And  it  ia 
hereby  provided,  that  prosecutlona  shall  alone  be  raised  and  in* 
sisted  in  al  the  instance  of  the  Procarator- Fiscal  of  Court ;  and 
AppUcallon  of  F»  all  penaltiei  awarded  and  aiims  recovered 
nalilea.  under  the  authority  of  this  Aet,  whereof  the 

afipllcalion  is  not  otherwise  provided,  after  deducting  eipeiisea 
(if  any),  ahall  be  paid  to  the  Commissioners  of  Police,  and  shall 
be  applied  by  them  in  their  respective  burghs  for  the  purposes 
of  this  Act,  and  be  accounted  for  by  them  along  with  the  tuma 
authorised  to  be  aasesaed  under  theproviaionaof  this  Act :  And 
it  is  further  provided,  that  aacb  Sheriff  and  Magiitmtes  may  re- 
spectively appoint  as  Procurator- Fiscal,  either  jointly  along  with 
the  ordinary  Fiscal  of  Court,  or  in  sucb  other  way  as  they  may 
respectively  prefer,  such  officer  of  Police  as  the  said  CommiS' 
sionera  may  recommend  for  chat  duty,  to  the  effect  that  auch  oiB- 
cer  may  conduct,  as  Procurator- Fiscal,  prosecutions  uoder  thia 
Act  before  such  Court*  respectively." 

JuTtKlictlni  of  Us.  CXXXV.     ■'   That   the  M^atrales  of 

■uiniHiXBurihi.  every  burgh  wherein  shall  have  been  adopted 
the  provisions  of  thia  Aelinregard  to  watching,  shall  enjoy,  hold, 
and  possess,  In  so  fat  as  regards  the  recovery  of  rmtes,  the  mailer 
of  crime,  and  also  of  offence  specified  in  thia  Act,  the  same  ji>> 
risdictiun  over  (he  whole  tanitory  adjmning  to  auch  burgh,  com- 
prehended within  the  limits  to  which  this  Act  shall  extmd,  m 
that  which  such  Magitcrate  may  hold  and  possess  within  (ocb 
burgh  itself." 

jBt1*dMi«ic«iW.  CXXX VI.  "  That  the  Chief  AbgiMnte 
red  oa  Matliintaa.  of  sucb  burgh,  and  in  the  case  of  united  burghs 
the  Chief  Magiattmte  acting  a*  preses  aforesaid,  and  their  suc- 
eeasora  in  offlca,  or  in  bis  tmavoidable  absence,  the  acting  Chief 
Magistrate  for  the  time,  ahall  within  tbeir respective  burghs  <bat 
for  tbe  purpoaes  of  this  Act  only)  possesa  auch  and  the  like 
jurisdiction  and  authority  for  the  trial  of  crimes  and  offence* 
specihed  in  and  cognizable  under  this  Act  as  auch  Magisiratea 
would  poasesB  if  nominated  and  appointed  Sberiff-substitatea 
within  their  respective  bnrgha.  and  shall  try  auch  crimes  and 
offence*  according  to  tbe  summary  form,  andaut^cct  tolheappMl 
prescribed  in  and  allowed  by  the  said  recited  Act  of  the  ninth 
year  of  Che  reign  of  bl*  said  late   Majesty  King   Georgt  the 

PravMnus oTlhis  CXXXVIJ.  "  That  from  and  after  the 

Aou  iw<>  t° all  passing  of  this  Act,  all  the  enactments  sud 
'"'*'  *•••■  provisions  in  thia  Act  contained  shall  extend 

and  apply  to  all  Acts  of  Parliament  which  shall  hereafter  be 
passed  for  the  regulating  tbe  Police  of  any  Royal  Burgh,  Bargb 
of  Regality,  or  Bur^b  of  Barony  in  ScMioMd,  save  and  excef  t 
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f  Aagnst 


•  Bt  inch  tiiactmeou  and  proTiiions  ia«y  ba  eippesrtj 
ir  encluded  bir  any  inrh  AcL" 

CXXXVIII.  "  SaTJng  and  rwerving  «I- 


S»u.i  CUu»  wgy^iirHirSheMffi  and  iheir  SnWiiutwrand 

to  all  bnrghi,  Provost*,  Magiglratei  luid  Council,  Deans  of  Guild, 
and  lo  alJ  Juntices  of  the  Peace,  and  to  all  other  Mi^itratei, 
all  rights  of  shrievalty,  and  all  and  every  juriidirtion,  of  what- 
ever kind  or  nature,  civil  u  well  hs  criminal,  and  to  all  private 
partiea.  all  rightti  of  markett  which  they  are  anjrwaya  uaed  or  en- 
titled to  exurcise,  in  the  saine  manner  as  if  this  Act  bad  never 
been  passed,  and  saving  and  reserving  always  tba  whole  Acta 
and  Statuleii  now  in  force  for  regulating  the  Police,  the  dialrU 
bation  of  water  or  ofgna  of  and  in  an^  Royal  Burgh  or  an; 
other  Burgh  in  Sco'land.  and  all  powera,  juriadicclons,  proviiiona, 
and  BUthoritit«  thereby  conferred,  which  are  hereby  declared  to 
remain  in  full  force  and  unrepealed,  excepting  in  ao  far  aa  the 
lame  mav  be  idlert^d  or  abroi 
of  thia  A 


SCHEDULES  to  wLiuli  thU  Act  rehn. 
BCHEDULK  (A.) 

"  Notice  is  hereby  given,  That  in  virtue  oFthe  powei^  contain- 
ed in  un  Act  pasaed  in  the  third  and  fourth  year  of  his  Majesty 
King  William  the  Fourth,  iniituled  An  Act  lo  eaabte  biirshi  m 
Scotland  la  aiabliih  a  Gcnml  S^iltm  of  Polict,  the  occupiers  of 
p^miaes  in  the  burgb  of  or  the  burgh  of 

and  places  adjacent  within  one  thouiand  yards  from  the  bounds, 
and  limits  thereof  [ai  Hit  can  mag  be'\  of  the  real  yearly  rent  or 
value  of  and  upwarda,  are  hereby  required  to 

meet  upon  ibe  day  of  next  at 

twelve  of  the  clock,  within  in  thia  burgh,  when  thg 

taid  Act  ahall  be  kid  before  the  meeting.  (Signed) 

Dated  E.  F,  Acting  Chief  Magistrate." 

SCHEDULE  (B.) 

"furn  o^fi«  Ba<A  lo  be  vied  at  the  Meeting Jbr  remiving  ahellier 

lliit  Act  ihaU  come  into  BpemlioA. 


Adopt,  or  not,  the  prorijiona  of  Act 

Drriria 

1S^ 

RhU 

PsvlX. 

Win*. 

iDf. 

Ulht- 
Inc. 

i^ 

w^' 

SCHEDULE  (C.) 
"  Fom  eftht  Beak  lo  be  vied  in  the  Election  of  Com 


CommiMioners  voted  for. 

"ST 

Dam  of 

"^ 

1. 

2. 

HOUSE  OF  LORDS. 

(Speeclui  takenfrtm  Mr  Gumey'i  Shan-Band  Note:) 

^th  Augutt  1833. 

No.  6.— John  Millbr,  &&,  AppeUanU,  v,  Mrs  A. 

MooDiE  or  Andbkson,  Retpoiuient. 

Heritable  Bond— OUiguion— Dischtrge— Eipenaea— CSrcuni- 

iiaacts  in  vhkh  llui  lum  due  iy  on  herUMe  bond  htvim  been  paid 


la  ■  bdjr,  nto  bteane  bound  to  gnnt  a  tFo/U  OUcharge,  but  it  of. 
leraanit  appearing  thai  ihe  oat,  ei  fiuHe  ofdeedi,  oniy  a  liferenl- 
rix  {allhougli  tie  dnimed  to  be  far,  bvt  had  brought  ho  declarator 
lo  Ihai  ejict)  i  and  ehe  hating  efered  to  repaif  fhe  money,  that 
it  might  be  oonagaed  ia  tenm  ^the  bond— Held  fafflrming  the 
judgmeat  of  the  Court  betom),  in  an  action  againtt  ktr  lo  grant 
a  diKharge,  thai,  on  repaying  Ihe  money,  the  wa  entitled  to  be 
auailtied,  with  etpenmi. 

_  In  1823,  the  reipoodent  Mn  Aoderaon,  and  ber 
siiter  Mrs  Forbei,  obtained  payment  of  the  aum  of 
£JU0O,  for  whicb  they  were  heritable  creditors  over 
certain  landa  in  Perthahire.  Mr«  Anderson's  half  of 
this  sum  having  come  into  the  bands  of  her  agent,  he, 
witb  her  consent,  lent  £375  thereof,  on  an  aasignation 
by  one  of  the  appellant*,  Mr  Roy,  to  an  heritable  bond 
and  diaposition  in  aecurity  which  had  been  granted  in 
hi«  favour  for  that  snm  by  another  of  the  appellants, 
Mr  Miller,  over  certain  subjecti  in  Milnathort.  Thia 
auignation  was  taken  in  favour  of  the  respondent  in 
liferent,  and  of  her  two  daughters,  Margaret  and 
Juban  Anderson,  equally  in  fee,  and  to  their  respec- 
tive heira  and  assignee*,  and  infeftment  followed  in 
terms  thereof,  in  lavoor  of  Mrs  Anderson  and  her 
daughten.  Both  the  daughters  died,  and  their  heir- 
at-law  wag  Mr  James  Anderson  of  Gotland,  their  nncle. 
The  respondent  alleged  that  she  was  not  aware  of  the 
destination  in  the  assignation,  which  went  to  deprive 
her  of  the  fee  of  her  own  money,  till  shortly  before 
the  present  action  waa  raised,  the  assignation  having 
remained  in  the  hands  of  her  agent,  who  was  also 
agent  for  Mr  Anderson,  to  favour  whom,  it  was  aver- 
red, the  destination  had  been  so  framed  as  to  make 
him  the  fiar  of  the  money.  This  allegation  was,  how- 
ever, distinctly  denied;  and  it  was  stated,  that  the 
respondent  had  lent  out  other  sums  on  bonds,  taken 
payable  in  similar  terms,  it  not  being  contemplated 
that  the  daughters  would  have  died, — and  the  draft 
had  been  revised  by  her  brother-in-law,  Mr  Forbes,  a 
professional  man  j  and  Mr  James  Anderson  was  willing 
to  make  up  a  title  and  denude  at  the  respondent's  ex- 
pense. In  December  1H27,  the  appellant  John  Miller, 
proprietqr  of  the  subjecU  in  Milnathort,  with  consent 
of  the  other  appellant  Mr  Roy,  for  his  interest,  sold 
the  amd  subjects  to  Mr  Macdonald,  tenant  in  Ooth, 
for  £363,  and  granted  a  disposition  accordingly,  and 
received  the  price.  On  1st  May  1838,  the  appellant 
Mr  Roy  paid  the  respondent  the  principal  sum,  and 
interest  due  upon  the  bond  which  he  had  assigned  to 
her,  by  paying  part  of  the  amount  in  cash,  and  grant- 
ing her  a  hill  or  obligation,  signed  by  himself  and  Mr 
Robertson  of  Tonebie,  for  the  balance.  At  same  time, 
the  respondent  granted  the  following  letter  to  Mr 
William  Thomson,  writer  in  Kinross,  another  of  the 
appellants,  who  acted  aa  Mr  Roy's  agent : 

"  Hallhill,  111  Uay  182a— Sia,  I  hereby  acknowledge  that 
you  have,  now  and  formerly,  fully  and  finally  settled  and  paid 
to  me  the  bond  and  disposition  in  aecurity,  granted  to  you  by 
John  MiUer,  portioaer  in  Milnathort,  for  £m,  and  aasigned 
by  yoa  Id  me ;  And  I  declare  that  I  have  no  brther  claim 
under  Ihe  aaid  bond :  And  I  hereby  oblige  myself  to  aubscribe 
and  deliver  a  fbtmsl  and  v^id  diacharge,  as  aoon  aa  the  aame 
can  be  prepsred,— four  words  delete.— I  am,  Sir,  your  moat 
obedient  aervuit,  (Signed)  Aksua  Moodib,"  (AddretBedlo) 
"  Mr  William  Roy,  West  Dnm  by  Bridge  of  Earn." 

The  parchBHT  of  the  lahjocU  baviog  b«Mn|e  or* 


1833.] 
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gptit  to  have  the  bond  and  diKpniitioti  ia  seeniit^  dii> 
charged,  the  appellant,  Mr  Thomson)  on  tha  faith  of 
the  above  letter,  granted  an  obligation  to  the  pur- 
chaser in  the  following  termx : 

'■  SiS  Hag  1828. — I  faerebjr  oblige  mjielf  to  procure  and  de- 
liver to  VDu.  without  any  ripenK,  n  ditcberfce  by  Mr>  Ander- 
son of  Hallbill  to  Job n  Miller,  poitionerol  Milnathort,  of  ui 
heritable  bond  bybim  to  Mr  Rov  of  LedUnet,  and  aasigned  by 
Mr  Roy  to  Mr«  Anderion,  una  that  wicbin  a  luotith.  (Sign. 
ed)  Will.  Thomsov."  "I  aluo  oblige  myself  to  give  you  up 
the  titln  of  [be  ubove  property  in  my  posse&iion.  nitbin  tbe 
above  period.  (Sijrncd)  Will.  Tuouson."  (Addreaaed  to) 
"  Mr  Donald  Macdonald." 

After  a  variety  of  correspondence,  Mr  Macdonald, 
the  puruhaser  of  the  RiihjeclH,  raised  an  acfioti  on  6th 
December  I88S,  agiiiniit  the  appellants,  Mr  Milier,  Mr 
Rov,  and  .Mr  ThuniHon,  to  compel  them  to  get  the  fore- 
■aifl  heritahle  d»>bt  di»charg«d,  or  to  par  the  Rinount 
thereof  to  him  ;  and  upon  tliia  action  \lr  Macdonald 
executed  an  iiihiliitioii.  In  the  cuame  of  the  correi- 
pondence  between  Mr  Thomiion  and  the  reipondent's 
country  agent,  the  latter  wrote  on  10th  Oecember 
1B28: 

"  I  hare  nov  to  intimate  to  yoii,  as  agent  for  Meisra  Miller 
and  Ray.  that,  aa  Mm  Aiidrrson  is  itill  unable  to  grunt  any 
diicharge  and  renunciation  of  the  sud  delit,  (he  ia  ready  to  re- 
pay tbe  monev  ihe  received  to  Recount  of  tbe  princiiiiil  tum, 
with  interest  from  the  time  of  receiving  it,  so  that  your  clienti 
TDwj  consign  [be  amount  in  ttroia  of  the  bond." 

To  this  letter  IVTr  Thomson  answered,  that  upon 
the  faith  of  Mrs  Anderson's  letter,  he  had  granted 
hiti  peraonal  obligation  to  deliver  a  discharge  of  the 
bond  to  the  pnrchaser,  and  that  an  action  had  been 
raised  tu  compel  him  to  do  so,  and  that  he  had  there- 
fore given  instructions  fur  raining  an  action  lu  compel 
Mrs  Anderson  to  implement  her  obligation.  Accord- 
ingly, on  lOth  January  IK39,  the  present  action  was 
raised,  conc'nding  that  Mrs  Anderson  should  be  or- 
dained to  make  up  a  title,  to  deliver  to  the  appellants 
a  valid  discbarge  of  tbe  heritable  bond,  and  to  relieve 
the  appellants  of  the  foresaid  action  at  the  instance  of 
the  purchaser,  and  of  all  expenses  they  migbt  incur 
thereanent.     The  Lord  Ordinary,  Meailnwbank, 

"  In  respect  the  defender  [naintaini  that  she  is  not  bound,  at 
her  own  ezpenee,  to  tike  any  steps  for  making  up  and  complet- 
ing a  title  to  tbe  heritable  bond  In  question,  and  therefore  de. 
clines  to  take  any  atep*  under  the  interlocutor  of  25th  May  lait. 
Repels  tbe  defences,  and  decema  against  the  defender,  in  terms 
of  the  whole  conclusions  of  the  libel :  Finds  expenses  due  ;  ap- 
points an  account  thereof  to  be  given  in,  and,  when  lodged,  re- 
■nits  to  tbe  auditor  to  tax  the  aauie,  and  to  report." 

Mr  James  Andersnn  died  during  the  dependence 
of  this  process.  On  :^6tb  November  1830,  the  Court 
sisted  the  proceu  till  Mr  Anderson's  heirs  should  be 
called  at  parties.  A  minute  waa  lodged  for  the  chil- 
dren of  Mr  Anderson  and  their  tutor,  slating,  that  the 
children  being  minor*,  nothing  whatever  could  effec- 
tually be  done  by  them. 

The  Court,  on  4th  March  1831,  pronoaoced  this 
judgment : 

"  R«cal  the  intciioeutor  reclaimed  against;  and  in  respect  of 
the  offer  made  by  thedefender,  on  the  1 9thday  of  December  18S8, 
to  repay  the  sum  of  £0.1^,  (whirh  offer  has  now  been  repeated 
by  her  counsel.)  of  consent,  decern  against  her  for  payment  of 
Slid  sum,  with  interest  due  Ibereon  since  tbe  1st  day  of  May 
1928,  and  until  paid ;  am),  quoarl  vilra,  asauiliie  her  from  (he 
coDcluaionsof  tbe  action,  aiiddecern:  Find  tbe punnen liable 


in  the  defender's  expenses  incarred  in  this  action,  sabject  to 
modiiication ;  appoint  an  sccuuut  thereof  to  be  put  in,  and  re- 
mit to  the  auditor  to  lax,  and  report.  Tbe  sum  to  he  repaid 
by  tbe  defender  to  be  under  deduction  of  the  cum  cuntHincd  in 
the  bill  or  obligation  granted  by  the  Said  Willimn  Roy  and 
Robertson  of  Toucbie,  to  the  defender,  for  part  of 
said  money,  upon  delivering  up  such  bill  or  obligation,  so  aa  to 
restore  the  pursuers  to  the  same  state  as  they  were  previous  to 
paying  the  defender  in  money,  and  giving  her  the  obligation  abore 
alluded  to." 

Miller  and  others  appealed,  pleading — I.  The  re- 
spondent, seeing  that  she  had  right  originally  to  tho 
£275  advanced  to  Mr  Roy,  and  that  it  remained  her 
property  in  162t1  by  familv  arrangements,  n'ua  bounds 
both  by  tier  written  promise  of  1st  May  ltj28,  and  at 


law,  after  taking  the  money  and  promising 
a  valid  discharge,  to  have  taken  wbat  steps  were  ne- 
cessary to  enable  her  to  furnish  sncb  a  discharge. — 
II.  There  was  a  propriety  in  taking  tbe  assignation 
to  the  respondent  s  daus;hters  as  fiars,  seeine  that  such 
was  her  own  desire, and  that  It  was  preciseiy  in  terma 
of  a  deed  for  familv  purposes,  which  she  executed  in 
1813,  and  that  all  the  other  monies  which  she  lent  had 
been  taken  payable  in  the  same  way,  to  herself  as 
liferentriie,  and  her  daughters  as  fiars.^ — III.  The  re- 
spondent's averment,  of  improper  conduct  on  the  part 
of  her  own  agent,  in  so  far  as  he  took  the  assignation 
to  her  daughters  and  their  heirs  as  Gars,  is,  moreover, 
irrelevant  in  a  question  with  the  appellants,  as  tbe  re- 
spondent does  not  attempt  to  bring  home  to  them  any 
participation  in  the  alleged  misconduct  of  ber  agent. 
Answered — I.  The  letter  of  obligation  founded  on  is 
not  probative  or  binding  in  law,  and  is  not  wri'ten  on 
•tamped  paper. — II.  The  respondent  has  all  along  been 
willing  to  grant  a  discbarge  according  to  her  under- 
taking; and  she  is  not  bound  to  grant  a  discharge 
wliicli  shall  have  the  effect  of  acknowledging  that  she 
had  not  tbe  exclusive  right  to  this  bond,  and  is  not 
bound  to  make  up  a  title  to  it  in  the  person  of  tbe 
heir  of  her  children,  and  to  obtain  from  such  heir  « 
discbarge ;  and  the  demands  made  in  the  summons 
are  altogether  inconsistent  with  the  obligation  under- 
taken by  tlie  respondent  in  tbe  said  letter,  and  with 
the  footing  on  which  the  payments  were  made  to,  and 
received  by  her. — III.  If  the  appellants  are  not  satis- 
fied with  the  obligation  undertaken  by  the  respondent, 
and  with  the  discharge  which  she  engaged  to  subscribe 
and  deliver,  she  bas  all  along  been  willing  to  repay 
the  money  advanced  to  her,  and  to  deliver  up  the 
obligation  granted  to  her ;  and  thns.to  replace  matters 
in  the  state  in  which  tbey  stood  before  tbe  letter 
founded  on  was  grwited  by  tbe  respondent. — IV.  The 
respondent  has  no  concern  with  any  obligatiuns  al- 
leged to  have  been  undertaken  by  the  appellants,  or 
with  any  action  which  may  have  been  raised  against 
them,  in  consequence  of  such  oblieations. — V.  Tbe 
coats  have  been  moat  justlv  awarded  against  the  ap- 
pellants, who  were  evidently  acting  in  colluaion  with 
James  Anderson,  and  who  attempted  to  entrap  tbe 
respondent  into  a  recognition  of  the  fraudulent  right 
which  be  endeavoured  to  obtain  over  her  property. 
[ISth  Hay  I8S3.] 
At  the  conclusion  of  the  arguments  of  counsel, 
Lard  ClUmerller.—Mj  Lords.  I  shall  not  now  move  your 
Lordships  to  dispose  of  this  case  finally,  si  Ihcie  ia  one  point,  at 
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lent,  I  wi*b  to  hkve  the  opportunlt;  of  looking  further  Into, 
taking  it,  tlwt  we  KTt  now  to  diipose  of  the  queition  on  the 
ground  upon  which  it  w«s  dispoaed  of  in  the  Court  below.  I 
mean  pasting  over  tha  two  objections  which  aroae,  or  tsth«r  tbe 
two  point!  which  STOie  upon  [be  initrument  not  being  alsniped  ; 
Jirit,  Whether  the  initrument  wai  buih  u  CO  reijuire  a  atamp, 
and  if  M,  whether  the  Kaniping  it  now  will  do?  I  take  it.  that 
there  can  be  no  queition  at  all,  chit  an  instrument  can  be  lOmp- 
«d  pending  the  original  hearing;  and,  ucandly.  How  fiir  tbe 
punuer,  the  present  appellant,  would  have  gone  on  in  tbe  ras« 
without  that  iniinimeiit  allt^etberr  L>e*ving  those  two  point! 
on  one  side,  as  the  ease  has  been  argued  at  jour  Lordship 
on  both  tides,  upon  the  ground  on  which  it  woi  '' 
tbe  Court  below,  I  should  wiah  on  one  of  Iho 
which  it  hai  been  argued,  to  have  an  opportunity  of  further  look- 
ing into  it  before  moring  jonr  Lordahips  to  dispose  of  the  qnea- 
tion.  Mj  Lords,  I  abould  not  have  troubled  your  Lordahips 
upon  the  preaent  occasion  with  those  two  pointa,  had  it  not  been 
for  some  insinuaUoiii  which  were  thrown  out  at  Che  bar,  with 
respect,  not  to  the  question  of  coats,  bn^uuae  chat  haa  been,  in 
the  course  of  converution  during  the  argument,  I  think,  put 
out  of  the  wa^  ;  but  with  respect  to  tbe  small  amount  of  later- 
eit  involved  in  this  question.  My  Lords,  it  never  can  be  al- 
lowed, particularly  in  a  Courtof  Appeal,  to  be  urged  aa  an  aign- 
ment  againat  resorcing  to  tbe  Court  for  redress,  that  the  stake  in 
tbe  question  is  small.  If  that  topic  were  allowed  lobe  urged  ht:re> 
orslleasttobeenlertaiaed  byany  Court  of  Appnl,  aiidseriuualy 
entertained,  to  what  would  it  lead?  to  wbsCpurpoie?  Courtibe- 
low  might  deal  with  iimall  cues — with  casea  under  crrtaix  unde- 
fined amounts— cases  of  a  moderate  or  asmall  amount,  wiihcarc- 
leaaness,  with  inallention,  and  with  indiHerence,  that  it  signified 
not  how  the  case  stood,  or  however  haaty,  or  however  emineoua 
their  decisions  might  be  upon  mstlera  of  that  description.  Now 
those  mattera  may  be  of  the  greaCeat  importance  to  tbe  parties 
concerned  ;  and  it  is  a  lesson  that  never  can  be  taught  Co  any 
auiton,  that  they  mav  bold  othera  out  of  their  rights  witb  im- 
punity, or  witb  tbe  chance  of  those  othera  not  having  that  re- 
dress which  Cbe  Court  of  Appeal  affords,  provided  those  rights 
ate  below  a  certain  undefined  amount.  My  Lords,  I  am  per* 
fectly  certain  that  no  courts  in  this  country,  wbaCever  the  suitois 
nay  think,  ever  proceed  upon  any  such  grounds  aa  those,  but  that 
they  apply  their  minds  with  the  same  aicentiori,  with  Cbe  same 
watchfulness,  with  the  same  cdre,  and  with  the  tame  eooacien- 
tlousneas  and  scrupulous  anxiety  Co  the  discharge  of  their  im- 
porcant  duCies,  in  small  cases  as  in  large  onea,  My  Lords,  I 
thought  it  necessary  to  say  thna  much,  in  cuntequence  of  some 
remaika  that  were  made  respecting  Ibe  amonnl  of  the  ilake  in 
this  cause, — "  that  il  ia  very  muderate."  I  have  seen  many 
much  BBialler, — tbe  smallneat  of  tbe  amount  is  no  reason,  however, 
why  it  should  not  meet  with,  and  receive  the  utmost  possibie  at- 
(entiOD  here  ;  and  wby  error  that  baa  been  cooimitted — if  error 
bas  been  eommitced — should  not  be  set  right  by  your  Lordships. 
For  the  reason  I  Brat  stated,  I  shall  more  your  Lordships  that 
the  further  consideration  of  this  question  may  be  postponed- 
[■27ch  August  1633.} 

Lard  Oionee/for,— My  Lords,  in  the  case  of  Miller  p.  Moodie, 
which  stood  over  in  consequence  of  my  haviirg  some  doubt,  par- 
ticularly as  to  tbe  question  of  costs,  baring  now  fully  considered 
the  natter,  I  am  of  opinion  that  the  interlocutors  ougfat  to  be 
■ISrmcd,  and  that  costs  ought  in  this  case  to  be  given.  I  da  not 
feel  it  necessary  to  enter  further  into  cbe  case,  tliaii  merely  to 
suggest  to  your  Lordships  the  propriety  of  affirming  the  inler- 
locncors  complained  of,  with  coats  not  exceeding  £IM, 

InterltMutora  affirtnei],  ivith  (U)Ht«  not  to  exceed  £150. 

Appctlanta'  Autboritiea. — Muir  i.  Wallace,  I4th  February 
1770  i  Mor.  64S7,  and  Hailea*  Dec  340.  Drown  «.  Campbell, 
9th  December  1794;  Bell's  Pol.  Cuea,  p.  US.  Sinclair  v. 
Sinclair,  4tb  Febniary  1795;  Bell'a  Fol.  Cases,  p.  14).  Breb- 
ner,  18th  Dec.  1603}  Mor.  I7,l>6a  Ersk.  Inst.  Noteatlib.  3, 
t.  6,  sec.  21 ;  lib.  3,  t.  2,  sec.  3.  Duntinure  Coal  Cumpanv,  Isc 
Feb.  isn. 

Reapundenfa  A  utborities.— Alexander  ■>,  Alexander,  28lb 
Juir  1830.     Patenon  v.  Edington,  17ch  June  1880. 

Sectmd  Di  virion.— Lord  Ueadowbank,  Ordintry.— Ciawfurd 


■nd   ftleggM,   AppelUou'   SoIIcitot*.— WUUsn  Ooodalt,   Rc- 
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No.  7.— .William  Millkb,  &c,  Appellanlt,  v.  Johm 

MiLLBH,  Ac,  Hespondent*. 

TniiC- Disposition — Deatination — A  fruiter  iatt'i^  appainUd  kii 
fnuiMi  le  inn  ootr  the  mui  of  an  t$tai*  U  ant  mdmiduvJ,  and 
Id  ifu/HiHC  lAa  fit  la  him  and  hU  htin,  if  ht  ikealU  nurry  and 
lintc  children  ;  andjaiit'kg  kn  tnarriagt  and  uJae,  to  tUnsHW  the 
/«  fs  another  iiulividual,  iii  ktirt  and  auifnea  whafoeerr  ;  tkt 
Jirit  perion  hatint  dud  mithout  marriase  nr  iuur,  aiut  the  vcoitd 
penan  taujng  prtdtaaied  kin,  but  iaik  haning  nirnmf  Ike 
truHtr—UeU  fnfflrmiHg  thtjudgmtitl  oftki  Cuurl  of  SeaionJ, 
that  tkt  immtdutt  j/eimgir  trather  of  the  ttamd  pttton  named, 
and  not  tht  dtictndamt  ijf  ki      ' 


On  tba  2d  of  September  1796,  John  Dsridton,  W.S., 
execaied  »  trutt-clifpoaitioa  Mid  Kttlement,  wherebf, 
Kfter  pruridipg  for  pftymeot  of  oertuu  dubu  ttnd  le- 
gnciee,  ho  Mppoioted 

"  my  said  Inutaea  to  pay  the  clew  rent  of  mr  tandi  and  catat* 
aforesaid,  that  is,  Stewartfiehi,  Ulaton,  and  acres  kforeaaid, 
Ilalltcee,  Kirkotter  Chapel,  and  Caimtuws,  to  Joseph  David- 
son, my  cuuiin.  Fellow  of  Cambridge,  during  his  life;  and  if 
be  mairirs  and  baa  children,  then  to  iliapoue  to  taim,  and  the 
bein  of  bia  body,  the  said  lands  and  eataCes,  and  acrea  and  per- 
Clueiita  therect,  a  Co  be  disponed  hy  thtm,  aa  follows,  rit  The 
lands  and  eaCaie  of  Stewarlfield  and  Lllston,  and  acres  afore- 
said, to  William  Miller,  second  sod  to  tbe  said  Sir  Thomas 
Miller,  hi*  heirs  and  assignaeawbacaocrer  :  And  thesaid  Ismla 
ol  Halltree  and  Kirkutter  Chapel,  to  tbe  aaid  Robert  Dundas, 
and  the  heirs  aucceediug  to  him  in  tbe  estate  of  Amiacon,  in  cbn 
precise  tenus  of  tbe  eiiuil  of  that  estate,  only  with  this  difference, 
that  the  said  Robert  Dutidas,  and  tbeae  beirs  in  their  order, 
maygire  the  lilerent  thereof  to  their  widowa."  Adding,"  And 
if  tbe  said  Joseph  Daridson  does  not  marry,  nor  has  not  children, 
I  appoint  my  said  trustees  to  dispone  the  lands  of  Caimtows 
to  cbe  Right  Houourable  Henry  Duiidas,  one  of  his  Hajesl/a 
Secietaries  of  State,  hU  heirs  aud  assignees  whatsoever." 

To  tbis  deed  he  «ddod  a  rtriety  of  eodicile.     By 
the  firat,  fith  Suptomber  1796,  he  appointed 
"  my  said  trustees,  t>efore  mentioned,  to  uplift  the  heritable  dehta 
that  may  be  due  to  me  at  my  death,  and  apply  the  same  towards 
payment  of  the  bond  by  me  to  Hew  Warrander,  within  men- 
tioned;  and  towards  payment  of  Che  sums  within  mentioned, 
appointed  to  be  paid  to  the  within  mentioned  Sir  William  Mil- 
ler, and  bis  lady  and  children." 
And  by  tbe  fifth,  19th  July  1797,  he  rerolced 
« tbe  suns  payable  to  Goorge  Cumming  and  Thomas  Miller, 
at  they  are  auttdeatly  provided  otherwise :     And  appoinCa  the 
suma  pitivided  to  the  otbcr  children  of  Sir  Thomat  Miller  to  be 
Ufereuced  hy  his  said  spouse,  Utizel  Miller," 

All  partiee  wen  ■greed  at  to  the  import  of  what 
■hituld  lure  foeeo  iniertod  in  the  diapiMitive  claaie  to 
Mr  Miller,  &o.,  namely— that  it  wai,  "  if  the  said  Jo- 
•eph  Davidson  dt»ei  not  marry,  and  had  no  children." 
The  triutar  di«d  on  the  29th  of  Noromber  1797.  The 
titlee  of  the  heritable  property  were  copopleted  in  the 
peraoni  of  tlie  truBteea,  ai  such.  Juiepk  Diiridaoii 
drew  tb«  renta,  and  died  unmarried,  :Jlat  October 
1U28.  Ooltttiel  William  Miller,  the  diiponee,  wu 
killed  in  1815  at  Qiwtre-Braa.  Thetmsteeideaaded 
of  the  two  separate  propOTtiea,  conreyed  to  UundHS 
and  Lord  Melville.  But,  on  the  death  of  Joseph 
Davidson  in  lU2i),  they  doubted  in  whose  favour  they 
■bould  denude  of  the  property  liferetited  by  bim,  and 
ci>iireyed  to'  Culttael  Williaui  Miller,  who  had  pre- 
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deceoMd  the  lirerenter.    The  rMpondant,  immediate 

J'ounger  brother  of  Colonel  William,  and  the  sppel- 
nnt,  eldest  ion  of  the  decen«ed  TbomiM  Miller,  the 
eldest  brother  of  Colonel  William  Miller,  came  for- 
ward Bi  claimanta.  Accordingly,  the  reipondent,  in 
December  Wi8,  brunght  againit  the  appellant  and  liii 
tuturt,  and  against  the  trustees,  a  declarator,  conclud- 
ing that 

"  it  ought  and  iboold  be  found  and  declired.  by  decree  of  our 
Lordi  of  Coundl  and  ScHioD,  ibitthe  sud  Lieu  tenant' Colonel 
Wil]iun  Miller  having  died  unmarriedi  tbe  punuer,  hit  imnie- 
diale  younger  brother,  Eiai  in  him  the  chiincter  of  beir  whaCio- 
erer  of  the  uid  Williain  Miller :  And  it  ougbc  and  ahould 
be  farther  found  and  declared,  by  decree  ForeNiid,  that  the  said 
Williain  Miller,  aoaof  tbelaid  deceased  Tbomaa  lliller,  hai  no 
right  or  title  whatever  to  the  uid  land*  and  estate,  but  Ibat 
the  pursuer,  tbe  said  John  Miller,  has  tbe  only  good  and  un- 
doubted right  and  title  to  all  and  wbole  tbe  said  landi  and 
esule  of  Stewarlfield,  Ultton,  and  acren  about  Jedburgh,  in 
virtne  of  the  deed  of  settlement  and  provision  of  tbe  said  de- 
ceased John  Davidson,  and  thai  the  same  do  pertain  and  belong 
in  property  to  bim,  thenid  John  Miller,  as  holding  the  charac- 
ter of  the  heir  of  line,  or  heii  wbataoever,  of  the  said  Lieule- 
nant-Culunel  William  Miller,  and  not  to  the  beirs  of  coiiquesr 
of  tbe  uid  decetised  lieutenant- Colotiel  William  Miilerj" 
and  that  the  trnsteea  ifaonld  denude  and  account.  De- 
fencoa  were  given  in  for  both  parties — V\  illiam  Mil- 
ler and  his  tutors  pleading — That  the  respondent  had 
produced  no  service  to  show  that  he  was  heir  of  line, 
ur  heir  whatsoever  uf  William  Miller:  That  he  had 
not  shown  himself  to  be  heir  of  William  Miller  under 
the  deed  ;  and  that  the  trustees  were  bound  to  denude 
in  fitTuar  of  the  appellant,  as  eldest  son  of  the  de- 
ceased Thomas,  eldest  brother  and  heir  uf  conquest 
of  Colonel  William  Miller.  The  Lord  Ordinary,  i:^Lk 
December  1829,  ordered  eases  by  an  interlocutor,  to 
which  he  appended  the  following  note  i 

"  On  tbe  suggestion  of  the  parties,  tbe  Lord  Ordinary  bai  or- 
dered Qises  ;  but  he  tbinki  it  right  to  iulimate  to  tbeui  the  opi- 
nion which  he  at  present  enteruins.  He  does  not  think  that 
there  wai  vested  in  Colonel  William  Miller  any  right,  or  even 
aa][  title,  which  could  aETord  a  proper  occasion  for  a  lervice,  or 
which  could  poisibly  be  considered  as  conquest  in  his  person. 
Ill  one  tense,  no  doubt,  the  settlement  may  be  viewed  is  being 
■n  favour  of  William  Miller,  as  such  an  expression  may  be,  and 
is  frequently  used  in  regard  to  every  person  on  whom  a  deed  con- 
fers BD  interest,  whether  preset ' 


preaunubly  through  tbe  intervention  of  tbe  favour  entertuined 
for  him  by  the  disponer  that  his  heirs  were  called  to  tbe  auc- 
cvision.  Bat  still,  considering  tlie  terms  of  the  settlement,  and 
the  circumataDces  iu  which  it  toolt  effect,  lieeping  in  view  that 
by  the  cliuae,  even  as  construed  by  tbe  defettders,  tbe  trusteea 
were  to  diipone  the  lands  to  William  Miller,  only  in  the  event 
of  Joseph  Davidson  not  marrying  and  having  children,  and  that 
William  Miller  died  before  Joaepb  Davidson,  it  it  clear  that 
tbe  aettlement  never  had  any  legal  operation  in  favour  of  Co- 
lonel WiUiam  Miller  himself;  and  that,  consequently,  as  no 
right  in  virtue  of  it  ever  existed  in  his  person,  his  heirs  do  not 
tlie  as  in  bis  right.  The  case  resembles,  as  nearly  as  can  well 
be  conceived,  that  of  a  l^acy  bequeathed  to  a  person  and  bii 
cxeeutora,  in  which,  if  the  legatee  predeceases  the  testator,  the 
executors  take  in  their  own  right,  and  not  a*  in  right  of  the  le- 
gatee. '  A  legacy,  when  it  is  devised  to  a  legatee,  and  his  eae- 
cutora,  is  not  evacuated  by  tbe  predecease  of  the  legatee,  but 
passes  after  the  testator's  decease  lo  the  legatee's  executors, 
not  by  any  right  which  these  executors  derive  from  the  le- 
gatee, to  nhom  that  legacy  never  belonged,  he  having  died  be- 
lure  it  could  have  effect  by  tbe  tesUtor's  death,  but  in  their  uvm 
right,  at  conditional  iulitutes  in  the  legacy.'    According  ro  this 


ptind^e,  and  there  being  on  tbe  present  occasion  a  conditional 
Inatitutioo  of  Colonel  Willism  Miller  and  his  heirs,  it  would 
seem  to  follow,  that  tbe  ciduse  in  dispute  must  be  held  to  in. 
voire  the  institution  of  Colonel  William  Miller,  if  be  survived 
the  event  forming  the  condition,  and,  if  he  did  not  surive  the 
institution  of  his  heirs,  in  which  case,  as  in  that  of  a  direct  dis- 
position to  tbe  heirs  of  a  particular  individual,  it  appears  to  the 
Lord  Ordinary  that  the  term  must  be  eonstnled  designitive,  a* 
denoting  the  beirs  of  line,  the  persons  to  whom  the  general  cha- 
racter of  heir,  unconnected  with  any  right  in  tbe  person  of  tbe 
ancestor,  would  apply." 

The  Lord  Ordinary  having  repelled  the  defence*, 
William  Miller,  Ac.  reclaimed ;  and  tbe  Court  bar- 
ing adhered,  they  appealed,  pleading— I.  That  it  was 
tbe  clear  and  unambiguous  intention  of  the  truster,  that 
William  Miller  ahunrd  be  invested  with  the  full  and  nn- 
fettered  right  of  property  in  the  lands  of  StewartGeld ; 
and  that  alter  his  death  bis  heir-at-law,  i.  e.  bis  beir 
of  conquest,  should  succeed  to  him.— U.  The  dona- 
tion to  William  Miller  took  effect  from  tbe  death  of 
tbe  grantor  ;  and  although  the  beneficial  interest  was 
suspended  till  a  oerlain  condition  wm  purified,  j^et  tbe 
raoiiaJ  right  under  the  trust-deed  was  vested  in  him 
at  inilio,  and  the  trustees  held  the  fee  fiducially  fur 
him. — HI.  Assuming  that  a  right  to  the  fee  of  the 
estate,  though  subjeut  to  defeasance,  vested  in  William 
Miller,  as  it  was  acquired  by  singular  title,  it  devolved 
at  bis  death  upon  hia  heir  of  conquest ;  and  even  al- 
though it  was  never  perfected  by  infeftment  in  his 
person,  under  the  circumstances  of  the  case,  tbe  ques- 
tion of  succession  ought  to  be  determined  by  the  ii&- 
ture  of  tbe  right,  oiid  this  right,  in  that  case,  also  goes 
to  bis  heir  of  conquest. — IV.  The  party  entitled  to 
this  succession  being  directly  substituted  to  William 
Miller,  as  one  of  his  heirs,  cannot  claim  as  a  disponee 
under  this  settlement,  but  as  a  substitute,  and  must 
serve  to  William  Miller,  in  order  to  establish  hii  prcH 
pinquity  to  him. — V.  It  is  incompetent  for  tbe  re- 
spondent to  maintain  in  the  present  action,  that  he  is 
entitled  to  take  up  and  posses*  the  lands  of  Stewart- 
field  iu  his  own  right,  as  conditional  institute,  and 
without  claiming  through  William  Miller,  in  respect 
that  the  sammons  d(»ea  not  contain  any  oonclusion 
that  tbese  lands  aro  to  iralong  to  him  in  that  chft- 
racter,  or  in  any  other  character,  except  as  beir  of 
line,  or  heir  whaUoerer  of  William  Miller.— VI.  As 
the  donatiun  of  these  lands  to  William  Miller,  tbe 
favoured  donee,  and  bis  heirs  and  assignees,  has  nuir 
taken  effect,  and  as  that  donation  would  have  been 
conquest  in  bis  favour,  if  he  had  survived  Josepli 
Davidson;  so  the  construction  of  the  term  "heirs," 
which  is  a  flexible  term,  most  i>e  taken  leeundum  titi- 
jectam  matertam,  and  consequently  the  heir  of  conquest 
mtist  be  preferred,  who  alone,  in  the  coarse  uf  law, 
could  have  taken  the  right  to  it  out  of  the  hereditaa 
JMcm  of  WiUiam  Miller.  Answered — L  It  is  im- 
possible for  any  ingenuity  to  maintain,  even  with 
plausibility,  that  there  was  a  right  of  fee,  or  anything 
resembling  it,  vested  in  William  Miller  at  any  period 
of  his  life,     tin  had  no  sort  of  right  to  the  lands  in 

Suettion,  and  had  no  power  of  disposal  over  them, 
irect  or  indirect.  The  nature  of  his  interest,  in  the 
most  favourable  point  of  view  in  which  it  can  be  taken, 
was  just  this,  that  in  certain  possible  oontingent  events 
be  nigEit  at  some  period  of  liit  Ufa  conw  to  liave  » 
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Tented  int^rMt  in  the  lanil*.  But  thin  conlinftPiicy 
nevnr  was  jiurified.  Willbm  Miller,  at  ttie  penu'l  of 
his  death,  lind  no  right  uF  any  sort  verted  in  him,  h« 
being'  precisely  in  the  Mime  poaiiion,  in  re|;ard  la  tlie 
lands  in  qiiesiiim,  in  whinh  he  wan  at  the  period  of 
Mr  DaviilRon'*  death.— II.  It  w  submitted  tu  be  quite 
clear,  that  dnring  the  lifetime  of  Juseph  DKriditun, 
William  Miller  neither  bad,  nor  by  any  possibility 
conid  hnre,  anv  reoted  right  of  any  description  tu  tlie 
lands  nnder  tliis  destination.  He  had,  indeed,  no 
right  at  all.  Ha  was  preei«ely  in  the  iituatiun  of  a 
cdtiditiunnl  institute,  who,  in  case  he  should  Rurvire 
•loaeph  l)arid:ion,  and  if  that  frenlleman  should  nnt 
marry  nor  have  heirit  of  hiii  body,  would  then  he  en- 
titled to  Haim  the  lands.  He  was  not  even  in  the 
Cnsitiun  of  a  sobstitnlo  to  Joseph  DRridson  and  tho 
etrti  of  his  body.  For  it  seem*  to  be  undeniable, 
that  if  Jospph  Davidson  had  married,  and  had  had 
children,  then  the  conditional  inslittition  in  faronr  of 
William  Miller  would  hare  b(>en  instantly  pvacnated. 
All  chance  of  his  erer  being  in  a  condition  in  which 
he  might  clnim  the  lands,  even  inppnsing  him  tu  sur- 
vire  Joseph  Davidson  and  his  cliildren,  would  hare 
been  extinguished ;  for  the  succession  would,  in  that 


Davidson,  who  would  havu  been  not  only  nncond 
tional  fiars,  but  fian  uRclogged  with  nny  Bubstitntion. 
— III.  If  this  be  the  true  position  in  which  William 
Miller  stood  during  his  lifetime,  then  it  is  perfectly 
clear  that  no  right  of  any  sort  vested  in  William 
Miller.  Not  merely  was  there  no  right  whkh  could 
truly  be  termed  "conquest"  in  hia  person,  and  as  such 
descendible  to  hts  heirs  of  conquest, — but  there  was 
no  vented  right  at  all.  It  is  plain  that  he  was  not  in 
■  position  in  whivh  he  could  have  called  upon  the  trus- 
tees to  denude  in  his  favoor.  It  is  equally  plain  that 
he  had  nothing  in  bim  which  be  could  hare  made  the 
aubject  of  voluntary  conveyance,  or  which  could  hsre 
been  adjudged  by  his  creditors.  Butif  this  be  clear,  it 
is  altogether  incomprehensible  how  it  can  be  main- 
tained, with  any  sort  of  plsusibility,  that  he  had  a 
right  to  the  lands  which  could  be  termed  conquest  in 
his  person,  and  which  conid,  as  such,  ascend  to  his 
heirs  of  conquest. — I V.  "  Heirs  wbKtsuever"  is  a  flex* 
ible  term  catcniated  to  embrace  heirs  of  every  cha- 
racter and  denomination  ;  but  as  to  the  particular  heir 
who  shall  succeed  nnder  it,  the  interpretAtion  must  l>e 
regulated  by  the  nature  and  state  of  the  right  wben 
the  §nccession  opens. — V.  In  matters  of  legal  succes- 
sion, the  law  favours  descendants  in  preference  to  all 
other  heirs,  as  being  most  agreeable  to  the  ordinary 
course  of  nature;  and  therefore,  wherever  a  destina- 
tion urcars,  expressed  in  flexible  terms,  the  interpre- 
tation should  be  inch  as  to  deviate  in  the  least  degree 
po»ibI«  from  that  general  rule ;  whereas  the  inter* 
pretation  contended  fur  on  the  other  side  violates  the 
rule,  tu  a  certain  extent,  by  giving  the  suocesiion  tu 
nn  elder  brother  to  the  exclusion  of  a  younger. — VI. 
1'here  is  no  instance  on  record  oFtt  mere  tpei  tuecet- 
nonU,  tt  bare  hope  or  chance  of  succeeding,  especially 
when  depending  on  a  condition  which  never  was  pu- 
rified, being  held  conquest.  Mo  such  doctrine  is 
cuuntenaneed  by  any  wrtter  on  the  Inw  of  Sootlandi 
■ncient  or  modern.     Nor  is  there  even  a  dictum  of 


anyJndgaor  lawyer  to  that  effect  to  be  anywhere 
met  with,  so  far  as  known  to  the  respondent.  Hitherto 
it  has  been  invariably  held  that  there  can  be  no  con- 
quest without  a  present  vested  right,  such  as  is  suffi- 
cient to  support  a  claim  for  immediate  conveyance 
and  posaessiun. 

tSOth  April  1S33.] 

Lord  Chancttbrr, — Mf  Lordi,  this  ci'(,  in  conxquesre  of  tbs 
tuin  wblch  ibe  diicutsioii  in  ihe  Cuiirl  t>elow  tuok,  appeirs  to 
me  lo  require  furllier  comidenitioii,  irid  1  rhHil  suggest  to  vour 
LordBbipB  the  propriety  of  poslponiag  the  further  beiiing  of  Ibe 
case  until  anuiher  oppurtunit;.  It  baa  been  argued  verf  fullf 
snd  very  sbljr  on  bulb  lidei  j  and  UDdoubledly,  in  the  Courl  be- 
low, it  uppenrs  also  to  bate  undergone  a  very  considerable  dit- 
euB&ion,  and  possibly  it  will  be  round,  on  tiirih<:r  examinitioo. 
tbal  [be  discu'^aiun  it  underwent  Ibere  wu  quile  auSdent,  con- 
Bidering  ibe  nature  of  (he  question.  I  have  had,  I  own,  from  the 
beginning  of  [be  argument,  i  very  drong  inclination  of  opi- 
nion in  favour  of  Ihe  judgment  of  the  C«urt  belaw,  bul  I 
shall  crave  your  Loidefaipa'  penoission  to  consider  tbe  ques- 
tion more  >t  length,  by  looking  through  the  note  of  tlie  ar- 
gument, and  looking  througb  (he  printed  argument  in  tbe 
Court  brlpw,  on  your  Lorrisbipa'  table.  Tbe  ipoint  which  I 
shall  crave  time  for  Ihe  purpose  ofrurtber  considering,  is,  Wfae. 
ther,  regard  being  bad  to  the  iinjiortance  of  ihe  queelion.  and  to 
tbii  being  ihe  Grst  lime, — one  does  not  know  eiuelly  whether  it 
is  the  first  time  ;  but  taowcver  it  seemi  to  be,  a*  far  a*  (be  bouka 
■how,  the  firat  lime  it  baa  ever  come  10  receive  a  decision  from 
the  Court, — whefber  or  nut  it  may  not  be  fit  lo  remit  it  lo  the 
Court  below,  for  the  purpose  of  cuniulilng  Ibe  Judges  of  Ibe 
Court  below.and  especislly  one  verytei:meii  Judge  who  did  not 
Bisist  in  the  dectiion  oF  Ibe  Court  below  from  which  this  ap- 
peal comes?  1  mentianed  this  more  than  once  in  the  course  of 
tbe  argument ;  and  certainly,  before  making  up  my  miud  to  ad- 
vise your  Lordibips  upon  Ihia  raw,  I  should  wiah  to  have  aH 
opportunity  of  conaidering  wbether  that  would  nut  be  the  more 
advisable  course.  Were  1  al  prraenl  to  alale  tnyoivn  impri»»ion. 
il  certainly  would  be — I  have  no  beaitalion  In  aaying — in  favour 
of  affirming  Ibe  judgment  of  the  Court  belovr,  without  furtber 
consideiBiion  ;  but,  with  regard  to  tbe  circumatance  to  wbieb  1 
have  ihortly  ^uded,  J  tbink  further  tine  abould  be  given. 

Furtber  consideration  postponed. 


which  tma  ai|;ued  before  your  Lordabips  with  very  great  ability, 
in  conaeqnence  of  wbat  wua  said  of  Ibe  very  narrow  division  of 
the  learned  Judges  in  tbe  Court  beluw,  and  in  consequence  of 
the  importance  of  tbe  case,  1  was  induced  to  lake  liiue  to  con- 
aider  it.  With  reapect  to  what  ia  called  the  very  narrow  divi- 
sion of  tbe  learned  Judgea,  Lord  Glenlee,  it  appears,  took  no 
part,  wbicb  left  only  three  Judges  to  diapose  of  the  questiuiu 
Two  Judgn  gave  an  opinion  the  one  way,  and  the  other  Judge 
the  other  way.  It  is  true  tfaia  was  tbe  narroweat  division  liy 
which  three  learned  Judges  could  be  subdivided.  On  tbe  other 
band,  it  would  be  as  accurate  to  say,  tliat  there  were  two  to  one 
in  favour  of  the  decision.  Tbe  very  learned  opinion  of  the 
Lord  Ordinary,  of  the  12tb  of  December  1829,  to  whose  inter- 
locutor, in  tbe  first  inalaoce,  their  Lordafaips  adhered,  und  those 
of  tbe  learned  Judges  who  pronounced  the  interlocutor  from 
which  ibis  apjieal  was  presented,  contain  reasons  to  wbicb  I 
am  not  able  to  perceive  any  answer ;  and  having  given  tbe  ut- 
most attention  to  the  very  elaborate  argument  addrealed  to  your 
Lordships  from  tbe  Imt,  and  to  tbe  cssei  to  which  your  Lord- 
■bipi  were  referred,  I  am  satisfied,  though  tbe  decision  may 
Dot  be  free  from  dl  doubt ;  yet,  upon  the  whole,  upon  the 
grounds  staled  in  those  reasons,  very  distinctly  and  aatiabctorily, 
that,  generally  spiking,  the  Court  below  bare  rome  to  a  right 
conclusion,  and  that  these  interlocutors  of  tbe  lOth  of  July 
IS30,  and  tbe  lOth  of  January  1831,  ougbt  to  be  alSmied  ;  bat 
in  this  case,  my  Lords,  both  looking  to  the  nitare  of  tbe  plead- 
ings, and  the  importance  of  tbe  esse,  I  am  of  opinion  that  00 
costs  should  be  ^ven. 


InterlocDlon  affimud. 
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AuthoritiM  for  Appellanti— Trvnteej of  WeUwood p.  Well- 
wood,  tMlh  Februuy  1701  ;  BcU'a  Octavo  CateB,  p.  191.  WbI- 
hroi.  WiillaM.  28rh  JsnuBrj  )B07.  N<:'ilion  p.  Biillie,  4A 
June  IB82;  Sh.  Chriicic  o.  Patenon,  Atb  Julf  18-12  ;  Sb. 
M'DowiU  g[  Selkng  v.  RohcH,  6th  Febnurr  IBH*:  Sb.  Smith 
0.  Leitcb ;  Sh.  Lord  Pitnilly.  Speedi ;  Suir,  lit  i.  10.  SO. 
Mount  Stewart  v.  M'Keniie,  13th  Norembcr  1707;  Mor. 
14,903.  M'Kinnon  n.  M'Donald,  14th  Febniarr  1765;  War. 
A279.  Tait  ■.  Mutlmd.  2d  DMember  1825;  Sh.  Meiizie*, 
I8tb  JanaarylBOS.  Sandrord  an  Knlails,  p.  143,32-2.  Cou- 
tdm«s  de  Norm  et  AquiL  Rohrrtson  p.  Halkcralon,  7th  July 
1(175;  Mot.aeOi.  L'rediton  of  Menzles,  Btfa  December  1738; 
Mor.  £579.  Duke  of  Hamilton,  Stb  January  1740;  Mor. 
5613;  Elcb.  Pap.  Vul.  12.  Short  p.  Short,  IKh  February 
1771  ;  Mor.  5615.  Menxiea  d.  Menzic^  IBCb  Janitar;  ISD3, 
not  reported,  affirmed  on  Appeal,  20th  JulylSll.  Miickenii^ 
24th  November  ISia  Creditors  of  Graltiief,  Jul;  17ti7 ; 
Mor.  14,855.  Forbe«.  &l  A URUst  1 75«  ;  Mor.  14,859.  Pe«- 
Fuck  ■.  Glen.  22d  June  1H-J6.  Campbell,  20lb  November 
1770;  Mot.  14.949.  Colquhoun,  16th  December  16-28.  Coch- 
tmnev.  Kaoiwy,  lltb  March  1828;  Sh. 

AutboritieiforILespaiident8.—Quon.  Attach.  Stat.  Rob.  III. 
c.  3.  Cniig,  1.  10.  32.  Skene  de  Verb.  Siffn.  Stair,  III.  5. 
10.  Er>k.  III.  a  14.  Bankt.  III.  4.  21.  Hope,  Min.  Fr. 
p.  171.  Mackenzie.  III.  B7.  Robertwn  n.  Hdtkertton,  7lh 
July  1673  ;  Mor.  5605.  Dirleton,  No.  393.  A.  v.  B.,  ?6tb 
July  1676,  and  S8th  June  1677.  Menziei  e.  Menzin,  Stb  De. 
eember  1738;  Kilk.  p.  £43.  Lord  Selkrig  *.  Duke  of  Ha- 
milton. Stb  Janaary  1740 ;  Mor.  5615.  Eleh.  p.  183.  Bruden 
p.  Smith,  Huuaeof  Lorda,  e7th  April  I7.^S;  Cr.  and  St.  p. 
214.  Gleiidinningand  Gaunt  >.  Walker,  13th  November  1825. 
Bucfaanan  v.  Downie,  12ih  February  1930. 

Second  Diviaian. — Lord  FuUerton,  Urdinaty. —  Rirhardson 
and  Connrll,  Appellants'  Solidtoca. — Macdougall  and  Bain- 
btiese,  Respondenta'  Solicitoia. 

ilth  AuguMt  1833. 

No.  S.^DuNCAN  M'DouoALL,  Appellant,  v. 

Campbell,  &e.,  Rttpondentt. 

Prescnption  —  Wagea — CircmiiitaHai  in  which  farming  the 
judgmml  o/lhe  Court  htlowj  a  parly  uai  aiioitziiitfron  ctaiiu 
brtmght  it  188S,  for  pni/mtiU  of  Ktgei  alltgei  la  kate  bien  in- 
enrrtdjnm  181 1  te  1822. 

In  1B29,  M'Dongull  railed  the  preaent  Action  against 
Mr  Campbell  or  Ardnahuir,  in  lalny,  for  payment  of 
wages  for  ten  yean  preTioiii  to  1H22,  &t  the  rste  of 
£12  per  annum,— Item,  £t!7  as  the  price  of  nine  stirks 
delirered  to  the  respondent  in  18:;%  and  1S24,  and 
£14,  being  the  amount  of  cash  pnyments  made  in  ISHi. 
The  appellant  prodriced  a  tsertidcBEe  in  1820,  subscrib- 
ed by  CampbelX  acknowledging  that  the  appellant  had 
'*  been  with  him  for  nine  yearn,  and  had  been  found 
honest,  and  faithful,  and  sober." 

The  respondent  pleaded  prescription,  and  rurther 
averred,  that  the  appellant  had  never  acted  aa  hi»  hired 
serrant  during  the  time  libelled:  That,  from  Whit- 
•unday  1810  to  Whitsunday  1824-,  he  had  possesned 
a  house,  coWgrnsin,  and  putatoeland  belonging  to  the 
respondent, — hud  been  sllowed,  during  that  time,  the 
use  of  the  respondent's  carts  to  lead  his  turf,  &b.,  and 
from  Whiunnday  1823  to  Whitsunday  1824,  during 
which  lime  the  appellant  acted  m  po^t-mnner,  he  had 
been  allowed  grass  and  fodder  for  a  horse:  That,  in 
payment  of  the  rent  of  these  premises  and  accommo- 
dations, the  appellant  bad  occaaiunally,  during  the 
period  libelled,  vrorked  a  little  on  the  respondent's 
farm, — had  given  him  the  nine  stirks,  whicli,  nt  the 
thvn  price  of  entile,  were  only  worth  £18,  but  had 
made  no  fttriher  advauL-es,  in  uish  or  utherwUe,  to 
Vol.  VI. 


liquidate  hii  obligations  to  the  respondent,  which 
much  mure  than  counterbalauced  all  his  alleged  claims. 
The  Lord  Ordinary,  3d  March  1830,  suatained  the 
plea  of  preacriptiun ;  aaaoilzied  the  respondent  from 
the  conclusions  of  the  action,  and  decerned ;  and  of 
consent  of  the  respondent,  found  no  expenses  due. — 
M'Doagall  reclaimed  ;  and  the  Court  having  adhered^ 
he  appealed,  pleading  the  same  grounds  as  in  the 
Conrt  below. 

Zord  Chancellor. — Mf  liorda,  the  laat  caie  that  atandi  for 
your  Lordahipa'  judgment  to-day,  is  the  tnue  of  M'Duugali  v. 
Campbell,  which  wa*  argued  before  your  Lordships  on  one  aide 
only  by  the  learned  counsel  for  the  appellant.  It  was  no) 
argued  on  the  other  aide  of  the  bar,  on  aEcoout  of  the  poverty 
of  the  reaiKHident,  he  being  unwlJIiiig,  I  suppose,  to  incur  the 
exprnae  of  appeanng ;  and  1  do  not  at  all  regret  the  course  luken, 
aa  it  has  saved  unnecessary  expense.  In  advising  your  Lord, 
sbips  to  nffirm  the  interlocutors  complained  of,  as  do  cuiinsel  has 
appeared  fur  the  respondent,  but  only  on  (he  part  of  the  apiieU 
lanl,  it  is  unnecesnar;^  to  call  Tour  attention  minutely  to  the  fact* 
of  the  case;  but  I  will  shortly  state  the  grounds  upon  which  1 
think  the  interlocutors  may  well  stand,  with  a  certain  aliglit  hI- 
teration  which  I  will  suggeat  to  your  Lordahips.  The  subject. 
matter  of  the  claim  in  this  caae,  as  itatcd  Jo  the  appellant's  case, 
wu,  I  think,  of  a  three-fold  description  ;jErW,  a  claim  for  wages; 
Mcoiic/Jy,  for  money  advanced;  and,  Ihirdti/,  for  the  price  of 
certain  beasts  or  stirks  sold  by  the  one  party  to  the  other ;  and 
the  quesliona  raiaed  before  your  Lordships,  with  reipect  to  this 
elaini,  are.^rii.a  question  raised  by  the  plea  of  prescriptioa  ;  and 
there  can  be  no  doubt,  indeed  it  hardly  aeems  to  be  denied,  that 
this  is  ■  good  plea,  if  there  is  no  admission  of  liability,  or  any 
thing  else  to  taike  it  out  of  it, — indeed,  the  argument  of  the  ap. 
pellaat  abandoned  that  point,  sa  it  applied  to  £120  out  of  £1111 
upon  one  calculation,  and  out  of  X 1 54  upon  the  other,  according 
aa  you  take  the  money  paid  to  be  £1  or  £  14.  But  at  all  events, 
taking  either  uf  the  calculations,  it  leavea  a  very  amall  matter  in 
contest  between  the  parliea ;  and  I  cannot  help  thinkina,  that  it 
is  truly  lamentable  that  a  ckim  of  £W  or  £SB  should  come 
before  your  Lordships  to  be  decided,  and  Occupy  the  lime  of  thia 
Court,  to  the  inevitable  injury  of  the  parties,  whichever  way  it  is 
decided  ;  beeause,  be  it  decided  how  it  may,  the  coats  out  of 
pocket  must  have  put  the  appellant  to  an  ezpenae,  if  be  had  not 
been  a  pauper,  that  would  have  exceeded  anything  be  could  have 
got,  even  if  the  extraordinary  course  had  been  pursued,  of  giving 
the  appellant  co^ts  in  auch  a  case.  The  next  part  of  the  claim 
is  for  £1  or  £\i,  alleged  to  hare  been  paid  by  the  appellant  to 
the  respondent,  but  not  admitted  by  him.  Now,  the  defence  to 
this  does  not  rest  upon  prescription,  hut  on  the  ground  that  there 
is  not  the  hind  of  evidence  required  by  the  law  of  Scotland,  and 
that  it  caniut  be  proved  by  parole  evidence,  but  only  $criytv  ail 
jmramentOi  and  there  is  here  neither.  We  ore,  therefore,  now 
brought  to  the  only  other  remaining  matter, — the  money  alleged 
to  be  due  for  the  nine  stirks.  To  this  it  is  said  that  prescrip- 
tion was  pleaded ;  that  the  reply  to  this  ia,  that  the  delivery  of 
gooda  ia  not  within  the  triennial  prescription.  Neither  is  it, 
clearly  i  at  the  same  time,  if  I  deliver  a  horse,  or  a  cow,  or  a 
pnrcel  of  gooda  in  one  tranaaction,  the  triennial  pretcii'ptioi), 
iiuaod  the  prtacrlption,  ran  be  pleaded  aa  a  plea  to  a  demand  for 
IhosB  goods.  But  it  is  not  true,  at  least  I  cannot  discover  that 
iption  was  pleaded  to  this  part  of  the  demsud.     The  de- 


ll ea" 

your  Lordships'  attention,  iu  the  alteration  t  would  auggest, 
which  would  seem  rather  tu  indicate  that  that  was  one  of  the 
grounds  upon  which  he  proceeded.  But  it  may,  however,  be 
observed,  in  passing,  thai  even  if  that  plea  had  hern  pleaded,  this 
ia  not  ■  case  in  which  it  is  no  plainly  excluded,  that  it  ia  to  be 
assumed  to  be  so ;  for  it  is  not  a  single  transaction,  such  aa  I  have 
anenated,  but  this  is  a  iwrt  of  a  course  of  dealing  eiteudiiig 
No,   III. 
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through  >  Mnnber  of  ymh  lad  I  doubt  ororb  wbclbcr  it  doe* 
not  COOK  aDder  tbc  bead  of  "  merebuiU'  ■ccountB."  But  tbcra 
i«  no  npceuity  to  decide  tbal  eitber  wij.  Tbe  pitmier'a  dain 
ia  met  wiLb  the  1tp*r  of  time  on  the  part  of  tbe  reipondent,  not 
ti  gtoonding  apon  it  ■  plea  of  preacriptioii,  bM  M  aflbrdinf 
atrong  evidence  aganift  tbc  ti«th  of  bia  eate.  I  fUlf  alaled  ob 
the  ngunent,  at  tbe  hearing,  the  graunda  upon  ivblcb  a  paitf 
■luat  altnoat  aJnajn  fail  aa  to  tbe  fact,  \u  making  a  i:anrt  b»- 
litTc  his  bUtement,  when  he  allowa  that  ba  la;  h;  for  a  long 
period  of  time,  during  wbicb  tbere  were  other  dealinga.  The 
■utboritira  on  tbe  doctrine  of  the  tacitnrnit;  of  panic*,  if  we 
may  call  it  a  legal  doctrine,  though  it  can  hatitj  be  Mud  to  be  ao, 
nre  to  be  found  in  Erakine'i  Inainplea,  tbe  7th  title,  and  ibe99tli 
aection  of  that  title ;  and  the  leported  caas*  On  piMnmed  pa^- 

wbich  all  June*  In  England  act,  with  the  approval  of  ail  Judge*^ 
and  wbich  ia,  in  trntb,  not  a  principle  of  law  *o  much  a*  ooe  of 
naluial  re«M>n,  i*  fuliy  rerogniaed  in  the  adminiatration  of  tiM 
law  of  Scotland.     Were  Ihia  caae  lent  back,  and  ultimately  tried 

Ka  jur^,  who  can  doubt  tbe  ramlt-  fint  tbe  •noant  aecan 
o  againit  tbe  partr  that  makea  the  daim ;  for,  [neliiding  tbe 
Bum  for  rent,  and  Including  tbe  panneDt  bj  Dr  Crawford,  there 
is  a  balance  of  £5  or  £0  agalnat  bin,  after  allowing  £27  for  tbe 
nine  itirbs.  I  therefore  have  no  heaitatioo  in  reroumendiiig  to 
TOUT  Lordship*  to  affirm  the  inteiioeator*  complained  of,  bat,  of 
ODune,  in  a  caae  of  this  kind,  without  cost*.  Now,  taf  Lofda, 
tbe  alteration  I  triifa  to  auggcat  ia,  as  I  before  stated,  with  t*- 
apect  to  the  mention  of  prescription.  The  Lord  Ordinary,  in 
tbe  tntcrlocntor  of  the  3d  of  March  1830,  and  which  i*  appealed 
from,  state*, — "  Having  heard  counsel  for  the  partiea,  anttun* 
tbe  plea  of  prrscription." — bis  Lordihip  certiinlydoesgive  room 
to  suspect  that  there  had  been  genenllj  ■  defending  upon  that 
plea,  though  I  cannot  find  It, — "  Suataina  tbe  plea  of  prcacrip' 
tion," — certainly  with  respect  to  part,  the  great  bulk  of  it,  no 
doubt  it  was  pleaded, — "  Buitain*  the  plea  of  prescription  ;  as- 
■olltics  the  defender  from  the  conclusions  of  the  sctian,  and  de- 
cenn ;  and  of  consent  of  tbe  defender,  findi  no  expenses  due," — but 
the  part  relating  to  tbe  prescription,  labould  wiib  to  havestrudc 
out, — "  Sustains  the  plea  of  prescription," — leaving  it  thus — 
*  aaaoilaiei  the  defender."  Then,  in  the  Interiocutor  of  their 
Iiordships,  of  the  32d  of  June  IB30,  it  is  Plated:  "  The  Ixnda 
having  heard  this  note,  and  heard  panie*  thereon,  adhere  to  the 
Lord  Ordinary's  interiocutor  reclaimed  against,  and  refuae  the 
Tcdaiming  petition,  but  remit  to  the  Lon)  Ordinary  to  reeeiv« 
and  consider  a  reference  to  oath,  if  the  pursuer  shall  be  dispoaed 
to  make  one," — which  he  declined  to  do.  Now,  the  alteration 
I  should  anggeat  it  this, — "  Adhere  to  the  Lord  Ordinal;'*  in- 
terlocuter  reclaimed  against,  in  so  far  as  It  assoiliies  the  de- 
fender." That  ts  all  that  i>  necesury.  Part  of  tbe  demand  of 
the  pursuer,  the  present  appellant,  was  subject  to  be  dealt  with 
u  coming  within  the  law  of  preaeripCion,  and  to  that  part  of  the 
claim,  the  plea  of  prescription  was  properly  pleaded,  and  from 
:oft ■  


It  is  by  no  means  oinr  that  the  prescription  was  pleaded,  and  it 
sppeara  to  ne,  it  is  by  no  mean*  clear  that  it  wn  a  valid  pleh 
Therefore,  as  to  that  part,  the  £m  for  the  stlrka.  tboi^  tbe 
detgnder,  upon  the  other  groonda  stated,  ought  to  be  atttrilsied, 
h  should  notba  upon  the  ground  of  pretoriptlon.     AU  pMeibility 


_ ....  JO  aaatHbie  Ae  defender  altogether '  .    .  _ 

■tmu  of  tbe  admoMns,  but  without  *tsdnf[  that  It  is  upon  the 
|fionnd  of  prescription.  With  that  alteration,  I  shall  move  ytmr 
!U)id*hipa  tbkt  the  loterloculora  be  aMnned. 

Inuriooaton  affirmed,  with  the  titeratlons  sug- 
geitfld. 

AppeWfa  Antharitiea.— BiTMm  ■-  Avton,  16th  Noveaaber 
t«ESt8.MdIX,  VoL  IV.  olS;  BeU^Prii  '  '  '-  ' 
«r  Scotland.  F  158.  Baird  > 
Mor.  lljOaZt  Tait  on  Uvidenee,  p.  »7. 
latbHorcmbarlTMiUor.  11,110.  DruoMtondv.  8iiiatt,19ih 
FcbtuaiT  I740i  Hor.  II.10&  HanreU  a.  Welafa,  Mi  Han:b 
1««3;  Hoc.  ll,0»k    HiaiMw  «f  KUbueho,  Sath  December 


DntgomefT,  rebnian  1688: 
.  »7.     Sadler  a.  Uad^, 


I638t  Mor.  I1,0G 

Atb  March  1638:  Hor.  le,40& 

Fliat  Division.  —  Lord 
Bell,  Appeilwu^  Sotieitec 


Glasgow  *.  Crkwfbrd, 
OrdioMy.  —  Sydney 


Vlth  Augnil  tSSS. 

No.  9, — Thk  Bom.  Wiluah  Madli,  ApprUaui,  v. 

WlhUAK  Hauls,  Retpoadent. 


I  la  lekick  urlain  jttdfmenli  and 
in  tht  CbutI  f/"  Stuian  and  Heutt  of  Lardt  skts 
iii«  Ike  judgment  uf  Ilia  OmH  belaa)  to  firm  lea 
judicata,  and  to  ior  the  rcipaiident  /ram  iiuuiiitg  in  a  mfoctiaa 
^adtemffllit  Court  of  SeMtiaa,  protimmctd  in  1 782. 

The  mpondeot  claimi  to  bu  hair  of  Uilaie  and  pro- 
viuOD  in  Tsrioua  lahjecta  puBseited  by  the  appellBat, 
TIB.  lit.  In  the  eatate  of  Kelly;  2tUi/,  la  toe  estate 
of  Bnllambie ;  Sdlg,  In  tM-o  long  leuea  of  tbe  bonne 
end  perkn  of  Brecliin,  and  the  home*  and  parka  uf 
Panmnre;  and,  lasllj/.  In  a  bond  for  £9000,  Co  be  em- 
ployed in  the  purchase  of  land.  The  deed*  npoo  vhiuh 
tbe  respondent  alleges  that  hia  rigbta  are  founded, 
are  certain  entaili  executed  in  17S0.  They  oonsUt 
of,  iMt,  An  entail  of  the  eetate  of  Kelly,  executed  by 
Mr  Harry  Mauloi  the  proprietor  of  that  estate.  2d, 
An  entail  of  the  estate  of  Ballurabie,  executed  by 
William  Maule,  bit  son,  Hfterwards  Earl  of  Panmurs. 
3^,  An  entail  of  the  lease  of  Panmure,  executed  by 
Mr  Harry  Manle,  along  with  the  Countess  of  Pan- 
mnre. ith,  An  entail  of  the  lease  of  Brechin,  exe- 
cuted by  Mr  Harry  Maule  himself.  And,  Uitljf,  Of 
an  obligation  by  William  Maule,  afterwards  Earl  of 
Piuimure,  to  employ  tho  £9000,  already  mentioned, 
in  the  pnrebasa  of  lands,  to  be  entailed  on  the  aame 
series  of  heirs  who  were  called  to  succeed  to  the 
lands  and  to  the  leases.  In  the  entail  of  Ballumbie, 
executed  by  William,  afterward*  Earl  of  Panmure, 
be  was  himself  tbe  diipo'nee  or  institute.  In  the  other 
entails  of  Kelly  and  uf  the  teases  Mr  Harry  Manle 
WW  tbe  institate,  and  bis  eldnt  bun  William,  after- 
wards Sari  of  Panmure,  was  the  first  substitute.  lu 
conssqnonca,  as  the  reapunUent  alleged,  uf  the  relation 
in  which  the  Panmnre  lamily,  at  that  period  stuod  to 
Guremment,  from  their  (utnneciiun  with  the  rebelliun, 
tbe  above  entails,  instead  uf  being  reoorded,  wrre 
execated  in  duplicate.  Une  set  of  the  duplicateu  was 
entrusted  to  Mr  John  Maule,  advocate,  afterwards  Mr 
Baron  Maulei  and  the  uther  set  was  retained  by  bia 
father,  Mr  Harry  Maule.  On  the  death  uf  Mr  Harry 
Maule  in  1734,  bis  sun  William,  afterwards  Earl  of 
Panmara,  did  not  connect  himself  with  the  entaila, 
but  made  np  a  title  by  spevini  service  as  heir  to  bia 
father  in  tbe  lands,  and  by  general  service  as  to  die 
leasee.  William  Barl  of  Panmure  lived  till  1781,  and, 
during  ^be  period  of  his  possession,  be  executed  r^ 
riuns  deeds  inconsistent  with  the  entails,  particularly 
two  settlements  of  strict  entail,  the  one  dated  in  1775 
and  the  other  in  1779,  by  which  he  settled  bis  whole 
estates,  failing  himself  and  bis  brother,  and  the  faeira 
of  their  bodies,  on  Geor^  Earl  of  Dalhoosie,  his  na- 
pbew,  in  liferent,  and  bis  second,  and  other  sons  in 
their  order,  in  fee;  and  a  third  deed  of  entail,  dated 
■n  1781,  with  aabatantiatly  tbe  same  destination.  Un- 
der tbesa  last  entails,  the  uipellant,  who  woe  the  se- 
cond son  of  George  Eail  uf  balhousie,  auceoeded,  in 
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pr^wliea  of  the  mpondant,  who  WM  the  heir  nnder 
th«  anuil*  of  t7S0.  On  the  death  of  Barao  Manle  in 
17U1,  the  entail*  of  1730  were  found  io  hi>  repofi- 
toHea,  and  were  sealed  ap,  and  placed  in  the  handi  of 
Mr  JLesIie,  W.S.,  till  it  thould  be  deUnnined  who  had 
the  belt  risht  to  tliem.  The  respondent'*  father, 
Lientenant  Manle,  who  claimed  to  be  heir  under  the 
entail*  of  1730,  was  alire  at  tbii  time.  Variuui  ac 
tioni  were  railed  after  the  discovery  of  these  entaili. 
There  was  fint  a  multiple  poinding  in  the  name  of 
Mr  Leilte,  the  eastodier  of  the  papersi  for  aacertain- 
ing  to  whom  thote  papers  ought  to  be  delivered  up. 
In  that  action  the  Earl  of  Fanmure  and  the  present 
respondent's  bther  were  called  as  parties.  There  was, 
•aoondly,  an  action  of  exhibition  and  declarator  r&iied 
b]r  the  Earl  of  Panmure,  in  which  both  Mr  Leslie  and 
Lieutenant  Thomas  Maale  were  called  as  defenders. 
The  concluiioni  of  that  action  were  in  substance)  that 
Mr  Leslie  should  be  decerned  to  deliver  op  to  the 
partner  the  papers  contained  in  the  different  parcels 
already  alludea  to;  and  in  so  far  a*  concerned  Lieu- 
tenant Maole,  the  conclusions  were,  that 

"  it  ought  and  ibould  be  found  and  dcclired,  that  tbe  purauer 
hsi  tbe  alMOlute  and  unlimited  right  to  tbe  icvenl  eitatei  and 
nibJKti  berore  menciowd.  and  that  be  ii  not  bound  bj  the  fet- 
ter*, limitation*,  and  obligation*  rantained  in  any  of  tbe  fore- 
said writinfi;  and  Cha  whole  of  tbe  said  latent  milinga  ought 
to  be  found  null  *ad  of  no  ani],  or  *t  l*ut  not  biiidinB  igainat 
bio)  ia  uij  atiape,  unleas  accord iog  to  big  uvrn  will  andpleuure." 

The  Earl  alio  initituted  a  separate  action  of  re- 
duction and  improbatioo,  for  setting  aside  the  various 
deed*  of  entail  already  alluded  to.  The  reductive 
concluiioni  were  founded  chiefly  npon  the  lapse  of 
tbe  yean  of  prescription.  In  that  action  he  called  aa 
defenders,  both  Lieutenant  Maule  and  hi*  «on,  the 
present  reipondent,  then  a  minor.  The  two  first  of 
these  actions  were  conjoined,  and  a  proof  was  led ; 
but  before  the  action  of  reduction  came  into  Court 
the  Earl  of  Panmure  died.  The  reipondent'*  father 
then  raised,  in  hia  own  name  alone,  a  counter-action 
of  reduction,  for  settingaside  the  lettlementi  executed 
by  the  Earl  of  Panmure,  and  by  which  the  Earl  of 
Dalbonue,  and  the  appellant  hia  second  ion,  had  beeu 
called  to  the  snccesaion  of  the  various  lubjecls  con- 
reyed  by  the  entail*  1730.  A  brieve  was  also  ob- 
tained by  Lieutenant  Maule,  directed  to  the  Sheriff 
«f  Ediaburgh,  for  serving  him  nearest  and  lawful  heir- 
male  of  tanaie  and  provision  in  general  to  the  late 
Karl  of  Panmure,  in  virtue  of,  and  conform  to  the 
deed  of  tailaie  in  1730.  fiat  of  this  brieve  an  advv- 
catioB  to  the  Maeera  was  obtained  by  the  late  Earl  of 
Dalbonsie,  who,  as  administrator-in-law  fur  the  ap- 

Kellant,  obtained  on  bis  part  a  brieve,  directed  to  the 
facers,  for  serving  the  appellant  nearest  and  lawful 
heir  of  tailaie  and  provision  to  Lord  Panmure,  in 
terma  of  the  tailaie  of  I'dth  October  1781.  As«e*iors 
vere  appointed  to  the  Maeers,  wba  were  pleased  to 
order  infiirmations,  in  order  that  the  whole  matlen 
might  be  decided  by  the  Court.  In  the  meantime, 
they  adjonrnad  the  consideration  of  the  brieves  and 
the  aarvieea,  nntU  the  opinion  of  the  Conrt  sfaonid  ha 
obtataad.  The  diffanat  aeliona  abava  meotionad  were 
coDJoined  with  tb«  Mens;  and  on  adsitiog  tb*  ia- 


fbmations,  an  interlocutor  was  prononnoed  on  5tb 
March  1788,  in  tbe  fvllowing  terms  *. 

"  On  tbe  report  of  Lotd  UardenatODe,  senior  Lord  Atseieor, 
wbo,  along  witb  Lord  Kennet,  attended  the  Maceri  in  the  above 
mentioned  CO mpEliti on  of  brieves,  aod  having  ad viaed  the  mutual 
informationi  given  in  by  botb  partiee,  with  tbe  teveial  proceiK* 
which  were  noir  coiqoined.  writ*  produced,  and  praof  Rddueed, 
and  baring  heard  Mrliea'  procunton  in  tbeir  owa  pmertco,  tbs 
J^rd*  find,  that  (be  deed  uf  tailzie  executed  \tj  tbt  decraaed  iit 
Hirrj  Maule  of  Kelly,  with  consent  therein  mentioned,  in  tbe 
year  I73D,  of  his  lands  and  eitate  of  Kelty,  and  also  tbe  deed 
of  tailiie  executed  by  the  late  William  Earl  Paninnre,  in  the 
foresaid  year,  of  hi*  lands  and  eitate  of  BalluaiUe,  are  eut  off 
bott  by  tbe  positive  and  aegative  presciiptian,  and  tb*t  the  db- 
Ugation  for  emplojing  £9000,  executed  by  the  mi  Williain 
£arl  Panmure  in  the  aforesaid  year,  i>  cut  off  by  tbe  ncgatirc 
preicription;  and  therefore  suslain  the  reasoo*  of  reduction  of 
these  three  deeds,  and  reduce,  dEcern,  and  declare  accordingly  i 
Find,  that  the  said  Willmm  Earl  of  Panmure  bad  fuU  power 
to  make  tbe  deed  of  tailaie,  executed  by  him  in  bvour  of  tbs 
**ld  Mr  William  Ramsay  Maule.  and  Mt  admiMiliator.at-Uwi 
repel  the  reaaon*  of  reduction  of  that  deed  of  tailsie,  sod  mmhI- 
■ie  tbe  said  Mr  William  Ramtay  Maule,  and  hia  adminiatrator- 
Bt-law,  from  the  process  of  reduction-improbation  and  declara- 
tor, at  tbe  imtance  of  tbe  laid  Lieutenatit  Tbona*  Mauls, 
■eainat  tbcm,  in  ao  far  as  tba  lamc  rdates  to  the  estate*  of  Ksllf 
and  Ballumbie ;  aodalso  from  the  praccn  ^aitist  tbesi  for  iai* 

Clement  and  perfbnnancc  of  the  pieuatioo*  contained  in  the  ok 
gaUon  foe  tba  49000:  Find,  Ibat  tbe  aaid  Mr  WlHiun  Bam. 
i^  M*ule  wa*  entitled  to  be  tcnred  belr  of  tailsie  sod  provisioB 
to  the  nid  decaaaed  Williun  Earl  of  Paonare,  bi*  IgmndnnelSi 
in  vimie  of  tbefoMsaiddcDdof  taaliiainliiibvonri  aad  remit 
to  tbe  Maeera  to  proceed  in  hi*  terviee  aceordin^y,  on  the 
brieve  brougbt  before  tb«m  by  bim  and  bis  admini*tiBtor«t-law : 
Find,  that  tbe  aaid  Lieutenant  Tboma*  Haul*  ha*  tight  to  lake 
up  the  lesse*  of  tbe  boose  and  park*  of  Panmure,  and  home  and 
parks  of  Brecbin  {  and  decern  against  tbe  said  Mr  William  Ram- 
lay  Maule,  and  his  Said  administrator- in -law,  in  tbe  conclusion* 
of  declarator  and  removing  in  tbe  foreaaid  action  at  the  instance 
of  Lieutenant  Thomas  Maule,  *o  hr  *i  tbe  same  respect*  tbe*e 
leases,  and  remit  to  the  Msccn  to  proceed  in  bis  service  in  to 
far  as  regard*  these  two  leases  ;  but  find  that  be  is  not  entitled 
to  be  served  beir-msle  of  tailsie  *nd  provision  to  tbe  said  Wil- 
liam Earl  of  Panmure.  in  virtue  of  tbe  deed  of  tailzie  of  tba 
estate  of  Kelly,  executed  by  the  aaid  Mr  Hairy  Maule,  nor  in 
virtue  of  the  deed  of  tailzie  of  the  estate  of  BailnmUe,  executed 
by  the  aaid  William  Earl  Pulmnre  ;  and  th*t  bi*  *ervin  on  tka 
brieve  taken  out  by  him  euinot  proceed  with  regard  to  tba 
eitate*  of  Kally  *nd  Ballumbie  j  and  remit  to  the  Maeers  to  dis- 
miss the  aame  accordingly,  iu  so  far  a*  concerns  these  two  es- 
tates, and  decern." 

Against  this  judgment,  so  &r  aa  it  rdated  to  the 
Leases  of  Panmure  and  Brechin,  an  appeal  was  entered 
on  behalf  of  tbe  appellant  to  the  Hoose  of  Lord*.  A 
cross  appeal  was  prepared  for  Lientenant  Manla^ 
against  that  part  of  the  judgment  which  related  tA 
the  eitates  of  Kelly  and  Ballumbie,  and  to  the  bond 
for  £9000;  but  this  cross  appeal  was  not  presented, 
in  consequence  uf  a  transaction  being  entered  into 
between  tbe  Earl  uf  Dalhousie,  as  admin istrator-in- 
taw  for  the  appellant,  on  the  one  part,  and  Lientenant 
Manle  on  the  other  part,  fur  bimielf)  nnd  as  adminis- 
trator-in-law for  the  present  respondent,  by  which  the 
appeals  were  agreea  to  he  departed  from,  and  the 
appellant's  right  to  the  lauds  and  leasee  reeognised, 
on  condition  that  £3500  should  be  paid  to  Lieutenant 
Manle.  This  transaction  was  made,  to  assume  the 
form  of  a  submission  and  decreet-arbitral ;  and  the 
above  sum  was  rested  in  the  arbiters,  as  truiteea,  for 
the  reipondenfs  father  in  liferait,ud  fof  tlie  rtip«»- 
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dent  bimtetf  in  fee  or  remainder,  to  tbe  extent  of 
£2500,  with  adecWstion,  thnt  if  the  reipondent  ahnald 
challenge  the  kward  he  thould  forfeit  the  money.  The 
teipondent  vaa  «t  this  time  nine  yean  of  age,  and  no 
tutor  ad  litem  ivas  appointed  to  hitn.  The  respondent's 
father.  Lieutenant  Maule,  died  in  1789.  The  decreet 
uf  nm  woi  extracted,  and  the  respondent  receiTed 
the  intereit  of  the  money  on  expeding  a  service  a«  heir 
to  hia  father,  lecundum  drcretunt  arbitrale,  but  the  re- 
spondent incurred  no  general  representatiun  of  his  fa- 
ther. In  February  IBIO,  the  respondent,  who  was 
then  thirly-BBTen  years  of  age,  raised  an  action  before 
the  Court  of  Session,  against  the  present  appellant, 
conuloding  for  redaction  of  the  deed  of  submission  and 
dccreet-arbitral,  and  of  bis  service  secundum  decretum 
arbitrale.  On  9th  March  1813,  fhe  Second  iJivision 
of  the  Coart  assoilzied  the  appellant  from  the  concla- 
s  of  this  action.     The  respondent  submitted  thi 


decision  to  review,  bv  appeal  to  the  House  of  Lords, 
when  the  following  judgment  was  pronounced,  lOtb 
May  181  Gi 

"  Find,  Ihst  in  tbis  action  snd  proceeding  between  [b«  present 
sppellsnl  snd  respondent,  the  slleged  lubmission  snd  sllefced 
decree- srtritnl,  of  the  mprrtiTS  dates  oftbe  aotb  Mirch  1782, 
and  Ed  April  17BQ,  ought  not  to  be  considered  aa  being  or  hav- 
ing in  Isw  the  eSecl  ors  lubnisilon  or  decree-srbitnil,  but  ss  s 
form  in  whicb  an  igreement  previonity  made  between  Thomas 
Maule,  tbe  appellant's  father,  and  George  Earl  of  Dslhoosie, 
psrties  to  ibe  asid  lubmission,  was  concluded ;  and  with  this 
finding  it  is  ordered,  that  the  said  cauie  be  remitted  back  to  the 
Court  of  Sesiian  in  Scotland,  to  review  the  interlocutor  com. 

Elsined  of  in  the  said  appeal,  and  upon  such  review  to  do  there- 
1  s*  is  juat  snd  consistent  with  this  finding." 

When  the  cause  returned  to  the  Court  of  Session, 
tbe  respondent  contended,  that  the  decree t-arbitral 
being  swept  away,  the  judgment  of  1782  was  Gnal  in 
■lis  £vour,  never  having  been  submitted  to  review  by 
the  present  appellant  in  any  competent  shape.  On 
the  other  hand,  the  appellant  contended,  that  the 
judgment  of  1782  was  not  Gnnl,  and  formed  no  ret 
judicata,  and,  at  all  events,  that,  if  the  decreet-arbitral 
was  void,  still  the  agreement  on  which  it  proceeded 
was  binding.  On  2d  December  1817,  a  jndgmentwas 
pronounced  by  the  Coart  of  Session  in  general  terms, 
fluslaining  the  defences  and  assoiliieing  the  appellant. 
A  second  appeal  was  entered  against  this  judgment. 
On  10th  Jaty  1819,  the  House  of  Lords 
"  ordered  and  adjudged,  that  the  a'aid  interlocutor  therein  cotn- 
clnined  of  b«,  and  the  same  ii  hereby  revened,  to  far  ss  iC  is 
inconsistent  trilh  the  order  of  this  Hou^e,  of  10th  May  16)6. 
remitting  the  cause  back  to  the  Court  of  Session  in  Scotlsnd  to 
review  the  interlocutor  of  9th  March  1813,  complained  of  in  tbe 
former  appeal,  and  ao  far  as  it  sustaina  generslly  the  defences 
pleaded  for  the  defender,  and  except  sa  herein  after  exprnced ; 
and  it  ia  farther  ordered  and  adjudged,  that  (be  inatrumrnt  of  2d 
April  1782,  purporting  to  be  a  decree  arbitral,  ought  to  be  set 
aside  and  reduced  aa  a  decree-nrbitnl  affecting  any  righta  of  the 
appellant ;  snd  it  is  declared,  (hxt,  under  the  circumatances  of 
this  caae.  the  interlocutor  of  lat  March  1782  is  not  to  be  con- 
sidered ss  final  snd  cuucluaive  against  the  respondent  with  re- 
spect to  (he  leuaea  in  questinn  \  and  therefore,  as  to  so  much  of 
the  uppellaiit'a  anion  of  reduction  and  declarstor  ss  seeks  a  de- 
cisrstioii  of  the  rights  of  the  appellant  to  surb  lease),  it  ii  fsr- 
tb«r  urtlcrtd  and  siljiidged,  that  tbe  said  interlocutor  of  3d  De- 
cember 1817  be,  and  tbe  aami:  ia  hereby  affinned,  but  without 
prejudice  aa  to  any  question  between  the  parties  in  aiij_  other 
action  touching  sn^  property  Comprised  in  tot  deeds  of  tailiie  in 
the  pleadings  mentioDed." 


On  roaring  this  judgment.  Lord  Bldon  add, — 
"  My  Lords,  before  tbe  oouniel  proceed,  I  will  direct  your 
Lordshtpa'  attention  to  the  esse  of  Mauls  r.  Msole.  The 
House  were  moved  tbe  other  day  to  sSrm  the  judgment ;  bui, 
on  locking  into  the  plesdings,  it  appears  that  a  general  affirm- 
ance of  the  judgment  would  be  incunaialent  wilb  that  which  the 
House  bss  done  before.  Your  Lordships  will  recollect  tbsi  thii 
interlocutor  of  tbe  Court  of  Session,  in  Match  I7f2,  wes  W- 
lowed  afterwards  by  what  is  called  s  decreet-arbirnl.  Tbrrc 
was  an  srtion  in  the  Court  of  Session  in  order  to  sffect  that  de- 
creet-srbitrsl,  and  in  that  sction  tbe  Court  of  Session  stutaintd 
all  the  defences.  Now  tbia  Houae  afterwards  declared  ihai  that 
WS9  not  to  be  considered  as  a  decreet-srbitral,  and  aeiit  it  bark 
to  the  Coutt  of  Session  to  review  the  interlocutor,  wirb  that  de- 
claration of  thia  House.  A  general  affirmance,  therefore,  of  all 
the  interlocuturs  suataining  all  the  defences  will  be  quite  inron- 
siatent  with  tbe  foregoing  judgment  of  thia  House,  that  some  of 
them  could  not  be  sustained  (  and  tbe  opening  the  inrerlorutoi 
of  1782,  consideriiig  it  as  not  rti  judicala.  must  be  ronaidervd 
SB  opening  it  iiltogether.  Therefore,  thia  iruat  be  t>ken  as  an 
affirmance  only  as  to  the  mallen  ai^ned  at  the  bar,  and  the  jndg. 
ment  mutt  be  without  prejudice  to  that  Interlocutor.  I  have 
therefore  altered  the  terms  of  the  judgment  ibe  House  mesiit 
to  give,  and  (be  agents  on  both  sides  will  see  the  terms  on  which 
we  now  propose  the  judgment  shall  be  given,  in  cue  four  Ixird- 
shipa shall  pleaae  to  adopt  those  ss  the  terms  of  the  judgment ; 
and  if  any  thing  ahould  occur  to  them,  there  will  be  an  opp'irtu- 
nity  of  altering  it.  (Signed)  W.  B.  Gukni.y." 

As  soon  ai  this  judgment  was  pronounced,  tlie  ap- 
pellant, on  SdNovemMr  18l9,  rMMdanactionagoinHt 
the  present  respondent,  and  the  trustees  appointed  to 
hold  tbe  money  awarded  by  tbe  decreet-arbitral,  which 
money  the  responilent  had  of  course  repudiated  when 
he  raised  bis  action  in  1810.  The  summons  wu 
founded  on  a  penal  clause,  levelled  against  the  respim- 
dent  nominatim  in  that  alleged  decreet-arbitral;  and 
it  contained  a  conclusion,  that  the  present  appelluiit 
bad  the  only  right  to  the  principal  sum  uf  that  muney, 
and  also  the  fullowing  conclusion  against  the  respon- 
dent personally : 

"  And  the  SHidWilliwnMaule,  defender  (now  respondent),  ought 
snd  should  be  decerned  and  onlaitied,  by  decreet  Ibresaid,  tu  nuke 
payment  to  the  pursuer  (now  appellant)  of  the  inletesiji  of  ibe 
aforesaid  remaining  turn  of  ^£2000  Sterling,  received  by  him  or 
any  uf  his  creditors  in  hia  right,  from  the  term  of  SlsninmaK  in 
the  yesr  1789  to  the  term  of  Msrtinmss  1813." 

In  the  meanwhile,  the  respondent,  in  1B2),  rai-ied 
a  new  ni:tian  before  Ihe  Conrt  uf  Session,  founding 
npon  the  entails  of  1730,  and  calling  for  reduction  of 
the  settlements  executed  by  Lord  fanmnre  in  178t, 
as  inconsistent  with  these  entails.  On  5th  June  lHS3, 
Lord  Alloway  pronounced  the  following  interlocu- 
tor: 

"  Finds,  that  by  the  eitrscted  decree  of  tbe  (Tourt  of  Session, 
of  5th  March  1782,  bytbe  judgment  of  the  Court  of  Session, 
tflh  March  IP19.  by  the  judgment  of  the  Houae  of  Lords,  lOth 
Mar  IH16,  hy  the  judgmenls  of  the  Court  of  Session,  Slet 
May  1816,  snd  the  4th  of  Msrcfa  and  Sd  December  1817,  by  the 
judgment  of  the  House  of  Lords,  lOth  July  1819,  and  by  Ibe 
extracted  drcree  of  the  Court  of  Session.  7ih  March  1820.  all 
right  and  intermt  n-hich  the  pursuer  claims  under  the  present 
EUmmona  of  reduction  and  declarator  are  totally  excluded,  and 
the  luhjecl-mstter  of  this  action  is  rajwHcaia  by  the  judgments 
above  referred  to, — therefore  assoilaies  tbe  defender  from  this 
actiuiii  and  decerns." 

The  Court  hnving  adhered  to  this  judgment,  the 
respondent  brought  the  case  under  review  oy  appeal, 
when  the  following  jadgment  was  pronoiiDOM  bj  the 
House  of  Lords  on  26t£  May  1826 : 
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•'  It  i«  ordered  Nnd  adjudged  bj  tbr  Lords  SpiriCasl  uid  Tem- 
poral, in  PKrliamem  asKembled,  Ibil  tke  iiiterloeulurs  complain- 
eil  of  in  tbe  laid  nppesl  be,  and  the  tame  are  bereby  effimed 
witb  respect  to  the  esTHtea  of  Eellf  and  Ballumbie,  and  the 
bond  r.jr  £9000  in  tbe  laid  interloeuron  menlioned,  no  far  aa 
the  said  iiiterlociitars  find  tbat  all  rigbt  and  interest  in  the  said 
estates  «nd  bond,  nhich  the  Hpppltant  claimed  under  the  lum- 
nioiiB  of  redaction  and  rierlsnilur  hi  tbe  said  interlocutor  men- 
tioned, are  lotully  exduded,  and  the  subject- matter  of  tbe  ac- 
tion theii  before  the  Court  as  to  sucb  estates  and  bond  was  tii 

JHiticala  hy  tbe  judgment  coiitnlned  in  the  decreet  (rf  the  Court 
iifSeMioii,  of  5ih  March  1782,  in  the  said  interlocutors  men- 
tioned, inastpucb  as  it  appears  to  their  Lordships,  that  it  was 
not  coro|ietent  to  the  appellant,  b;  the  summons  of  reduction 
and  deelaralorln  the  said  interlocutors  mention td,  to  impeach  such 
drrrect  of  tbe  Atb  of  March  1782,  so  far  as  tbe  same  respected 
Mich  estates  and  bond,  and  such  decreet  bus  not  been  impeach- 
ed b]>  rvclsiming  petition  or  appeal,  or  any  other  proceeding 
rvmpelenl  to  impencb  Ibe  same  ;  and  it  it  farther  ordered  and 
utjudijed.  that  tbf  iiilerlocuton  complained  of  be,  and  tbe  same 
■re  hereby  reversed,  so  far  ta  tbe  same  lind  ibst  all  rigbt  and 
interest  which  the  appellant  claims  in  the  leases  of  Biecbin  and 
Fanmure,  under  the  summans  of  reduction  snd  declarator  in 
the  said  interlocutors  mentioned,  were  totally  excluded,  and  that 
tlie  aubject-matteT  of  the  action  then  in  (question  loucliing  such 
leases  was  rvi  jadieala  bj  all  the  several  judgmenti  referred  to 
ill  the  interloFutora  complained  of,  inasniuch  as  the  said  decreet 
of  tbe  Court  of  Session  of  the  5th  of  iVInrcb  1782,  instead  of 
e;[cluding,  expressly  affirmed  tbe  title  under  which  tbe  appellant 
clHimed  such  le:ises;  and  tbe  judgment  of  this  House,  of  the 
Ultb  of  July  1810,  in  the  said  interlocucori  mentioned,  txptetiij 
left  all  questions  open  to  both  parties  with  respect  to  tbe  said 
leaies,  notwithiitBnding  sutb  judgment,  or  any  of  the  proceed- 
ings in  the  Court  of  Seision  to  o'bich  such  judgment  referred, 
E.urh  judgment  of  this  House  having  declatcd  Ihst,  under  the 
circumslanres  of  the  cue,  tbe  decreet  of  tbe  5th  of  Marcb 
I76-2.  was  nut  to  he  considered  as  final  and  conclusive  against 
the  respondent  with  respect  to  such  leases ;  and  therefore,  ai  to 
■o  much  of  the  appellant's  action  of  declarator  and  reduction 
then  before  the  House  aa  sought  a  declaration  of  the  rights  of 
the  appellant  to  such  leases,  founded  on  the  said  decreet  of  tbe 
Atb  of  March  1782,  affirmed  tbe  interlocutor  of  the  Sd  of  D.e- 
rember  IS17,  Iben  complained  ofi  but  baying  aito  expressly 
declared  that  the  affirmance  of  such  interlocutor  by  this  House 
was  without  prejudice  to  any  question  between  the  parties  in 
uiy  other  action  touching  any  property  cumprined  in  the  deeds 
of  tailzie  therein  mentioned,  the  intent  and  meaning  of  the 
whole  of  such  judgment  being,  to  leave  all  qMeM'uni  respecting 
the  rigbta  to  the  said  leasee,  as  well  fs  to  the  rest  of  the  pro- 
fierty  comprised  in  tbe  deeds  of  lailiie  therein  mentioned,  open 
to  be  discussed  in  such  manner  as  tbe  same  might  be  properly 
discussed  in  any  future  proceeding  properly  instituted  for  that 
purpose ;  but  as  il  appears  that  the  Court  of  Session,  in  pro- 
rounring  the  interlocutors  cnrapliiined  of,  have  not  entered  into 
any  question  touching  the  rigbt  to  the  said  leases,  except  the 
question, — whether,  Oy  tbe  sevenil  judgments  in  the  said  inter- 
locutors menlioned,  alj  right  and  iiiteiest  which  the  appellant 
cluing  under  the  summons  of  reduction  and  declantor  then  be- 
fore the  Court  were  totally  excluded,  and  whether,  tberefore, 
the  sulqect -matter  of  Ibat  action  respecting  such  leases  ww  nt 

JHilirata  by  the  judgment  referred  Co  in  such  interlocutors,  so 
Ibat  tbe  right  of  tbe  appellant  to  tbe  benefit  of  such  leases  bss 
not  been  properly  discussed  in  the  action  of  reduction  and  de- 
clarator then  before  tbe  said  Court,  according  to  the  reservation 
contained  in  the  judgment  of  this  Jlouse,  of  liie  lOib  of  July 
1819,  and  (be  true  intent  and  meaning  of  that  judgment;  it  is 
further  ordered,  that  this  cauie  be  referred  bark  to  tbe  Court  of 
Session,  so  far  as  the  ume  respects  the  rights  and  title  to  the 
Biiid  leuei,  and  that  th^  aaid  Court  do  proceed  therein  in  such 
mnnner  as  shall  be  consislenl  with  this  judgment,  nii't  with  ,the 
former  judgments  of  Ibis  Huuse,  and  *s  shall  be  just." 

On  18th  Angnst  1826,  the  rwpondetit  rnioei]  the 
prexeiit  Bummuiia  of  reduction  ami  iniprubHtiun,  con- 
c]udiiig  fur  reductign  vt'  thj»  dinsree  of  5th  iV]«rch 


1782,  as  well  u  of  the  whttla  deeds  which  had  been 
executed  inconiigtent  with  the  entaila.  Case*  were 
ordered,  and  the  opitiion  of  hoth  UivisioM  taken.* 
The  Conrt,  on  5th  July  1831,  pronounced  this  judg- 
ment: 

"  Tbe  Lords  having  resumed  consideration  of  this  cause,  and 
advised  the  same,  with  (be  opinions  of  the  consulted  Judges,  and 
heard  the  counsel  for  tbe  parties.  Rope)  the  defence  oF  rajitdi- 
aua,  and  decern,  and  remit  to  tbe  Lord  Ordinary  (u  ardun 
the  defender  (o  satisfy  the  production,  in  common  formi  and 
(he  Lords,  at  the  request  of  tbe  parties,  reserve  entire  the 
quesuon  of  expenses ;  aod  of  consent  reiqit  to  tbe  Lold  Ordi- 
nary to  cull  the  cause  without  an  ho^it." 

The  Honourable  WilliQU  Maale,  appealed,  plead- 
ing— I,  The  defender  having  laiigfiud  tlm  production 
io  regard  to  the  reductitin  of  the  decreet  of  the  Cuurt 
uf  tjesnion  of  5th  Mar.ch  1782,  by  producing  the  exr 
trutt  wf  that  decreet,  be  has  thereby  prodacetl  a  title 
tu  exclude  as  to  all  the  other  objects  i^nA  ptirpusea  of 
the  summons  of  reduction.  And  it  baring  Deen  Bnally 
decided  by  the  interlocutor  of  the  First  Uiviniiin  of 
the  Court,  31st  Janiiary  1827,  tbuf  be  is  nut  hound 
to  BBtiafy  the  production  as  to  any  of  the  other  writs 
and  instrument!  called  for,  ontil  tnat  decreet  «lia)l  he 
set  aside,  it  is  incompetent  to  enter  into  the  merits  of 
the  titles  founded  on  by  the  pursuer,  or  their  efficacy 
to  affect  the  validity  of  the  defentler's  investitures, 
until  the  question  with  regard  to  tbe  exclusive  ti|tle 
shall  be  disposed  of- — H^  The  desreet  pronounced  by 
the  Court  of  SeMiuq,  on  tbe  5tb  March  1782,  consti- 
tutes ret  judicata  Q(i  tbe  whole  matters  inruWed  in  the 
present  action;  and  it  has  been  so  decided  by  the 
JH<)usG  of  Lords,  by  the  judgment  of ',ietb  May  18W; 
aiitl  therefore,  and  nti  appealbaving  been  dnly  entered 
against  the  sftid  decree,  it  is  not  competent  for  the  jiar- 
suer  now  to  discuss  the  merits  of  tbe  same  quextions 
which  were  then  legally  determined.^ — III.  According 
t^  the  statements  of  the  pursuer,  that  the  entails  ^ 
the  estates  of  Kelly  and  Ballumbie,  execvled  in  1730, 
were  subsisting  deeds  in  1781,  the  pursuer's  father 
(if  tbe  pursuer  B  ststement  of  his  pedigree  be  correct) 
was  the  person  entitled  to  take  up  the  succession  I9 
those  estates  after  tbe  death  of  V\'illiiUQ  E^rl  Fan- 
mure  ;  and  the  pursuer's  father,  jn  bis  character  of 
heir  of  entail,  having,  after  that  event,  entered  appear- 
ance ill  the  competition  with  the  defender,  and  having 
been  fully  beard  upon  all  bis  pleas,  tbe  decroet  pro- 
nounced iu  March  1782  is  ret  judicata,  not  only  against 
binf,  but  against  all  the  subsequent  heirs  claiqiiiig 
under  the  same  deeds  of  entail.— IV-  The  father  of 
the  pursuer  was  entitled  to  exercise  a  sound  discre- 
tion, in  deciding  whether  be  should  acquiesce  in  the' 
judgment  of  tbe  Court  of  Session  or  carry  the  same 
by  appeal  tu  the  Huuse  of  Lords;  and  having  advisedr 
ly  allowed  the  judgment  of  tbe  Court  of  iiessioD 
to  become  final,  that  judgment  must  be  conclusive 
against  all  the  heirs  succeeding  after  him. — V.  Tbe 
pursuer  being  at  this  moment  in  possession  of  a 
a.um  of  £4000,  received  by  himself  personally,  un- 
der an  agrtiemjnt  that  be  was  qot  to  challenge  the 
detireet  17S:f,  is  not  entitled  Io  insist  in  such  challenge 
withont  malting  restitution  of  th^t  money. — VI.  Tb» 

*  for  Ppiaions,  see  Jutut,  yoL  IIL  f.  ^2. 
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Coart  of  8«Mioa  hm  do  power  to  raviaw  its  own  d«- 
eraM  pronanncsd  injbro,  unlm  npon  tpwial  groiutdt 
of  redaction ;  and  no  ralevant  groand  of  rednctioa  haa 
boen  stated  against  the  decreet  in  qaeatioii'— VII.  The 
jad^ent  of  the  Court  of  Seraion,  which  forma  tiM 
aabject  of  this  appeal,  ia  in  direct  oppoaition  to  tbe 

Sreviou*  judgment  pronounced  bf  tbat  Conrt  on  l*t 
nne  IHSi,  which  waa  affirmed  bjr  thia  moat  Hononr- 
nble  HoDse  on  the  S6tk  May  18S6.  It  ii  alio  in  di- 
rect opposition  to  the  jadgment  pronounced  by  the 
Court  of  Session  in  thia  very  action  on  the  31st  Ja- 
nuary  18^7. — VIII.  The  previons  judgmenU  of  the 
Court  of  iSession,  and  of  the  House  of  Lords,  necea- 
sarily  exclude  some  of  the  molt  prominent  pieas 
brought  forward  by  the  respondent  in  the  present 
process  of  redaction. — [X  The  only  other  plea  of 
the  pursuer, — via.  That  he  Is  entitled  to  be  reponed 
agaiuft  that  branch  of  the  decree  1782  relating  to  the 
estRtea  of  Kelly  and  Ballnmbie,  eonallT  aa  the  ap- 
pellant was  reponed  against  that  other  Dranch  of  it 
*hich  related  to  the  teafiea,  ia  founded  npon  a  Mlacr. 
— X.  Even  luppositiK  the  partner,  after  setting  aside 
the  aubmisaiun  and  decreet-arbitral,  to  be  entitled  to 
bold  the  decree  of  March  1782  aa  itill  open  to  some 
species  of  review,  he  cannot  be  entitled  to  greater  la- 
titude in  point  of  time,  in  using  his  remedy,  than  if 
the  arrangement  with  bis  father  had  not  heen  entered 
into.  Answered — I.  It  it  now  finally  detenslned  by 
the  judgments  of  this  Right  Honourable  House,  that 
the  mterlocator  of  5th  March  1782  is  not  rei  judi- 
cata against  the  respondent,  but  that  he  is  entitled  to 
be  heard  on  the  merits  of  his  claims  to  the  estates  of 
Kelly  and  Ballnmbie,  in  any  action  competent  to  im- 
|ieacb  that  interlocutor ;  which  interlocutor  having  ac- 
cording! V  heen  competently  impeached  by  the  present 
action  ot  reduction,  the  respondent  is  entitled  to  be 
beard  on  tfadse  claims. — II.  ApaH  from  the  reserva- 
tion in  the  judgment  of  this  House  in  1819,  and  the 
declaration  in  that  of  1826,  that  the  interlocutor  of 
1782  is  open  in  favour  of  the  respondent,  and  even 
assuming  that  no  such  declarations  had  been  made, 
the  said  mterlucntor,  according  to  the  trne  principtea 
of  the  law  of  Scotland  applicable  to  this  case,  is  not 
ret  judicata  as  to  the  lands  in  qnestien,  and  the  re- 
spondent is  entitled  to  be  heard  on  his  claim  to  these 
lands. — III.  The  interlocutor  of  1783  not  being  a 
final  judgment,  the  respondent  is  entitled  to  be  repon- 
ed against  its  effect,  and  his  challenge  of  that  interlo- 
cBtor,  in  a  comoetent  action  of  redoclton,  such  as  the 
present,  ia  not  tmrred  by  prescription  or  the  lapse  of 
time. 

i;i4th  H>7  1S39.] 
Lord  ChtmeeUar, — Mf  LoHi,  tins  cMe  is  one  of  ftrj  p'eat 
tnpoRsnee  to  tfae  putiM  indirrdiully,  ind  dw  of  do  gnull  eon- 
n^oenoe  u  i«gird>  the  proceeding! .  of  voor  Loidibips*  Houm. 
It  uia  Tsio  toM^,  tbat  it  msf  be  cdled  s  clear  CMe«ilh«r«sf, 
whatever  inclinanoD  of  opinion  one  umj  have,  on  tbe  beit  at- 
tention we  cin  give  to  the  printed  arguments,  and  to  those  ur- 
ged at  the  bar.^t  is  in  vain  to  uy  tbst  there  la  not  coniiderable 
diDcukf  in  dKinnringof  thecaseejtberwej.  Some  of  ibe  words 
introduced,  and  lotne  of  the  revtont  In  the  judgment  of  your 
Lordahips'  Houw,  leave  the  qacKiaoof.n'hetherornotlbepciint 
of  rtt  Jmdicala  h»  or  bu  not  been  derided  in  thia  Htniae,  *o  aa 
to  make  ■  clear  end  of  the  whole  diapute.  Even  if  thia  iudg- 
mentof  IBIQ  were  cntirelj  out  of  the  field,  there  would  attTl 
MBsfai    th«   qtNBttim  eompoteot  to  tba  picseot  a^ipellant  to 


tuae,  whstber  or  not  indepcBdent  of  th«  oploioa  of  ibis  Himsi^ 
wbetbst  or  not,  in  itidf,  the  decree  of  5th  Mueh  1782  ia  not* 
m  j'mficata,  rappoeing  that  this  Hoiue  had  Devir  held  the  quea- 
tioe.  On  these  giouodi,  I  ihall  deem  it  mj  dutf  to  louk  still 
mote  nsiTowlf  than  I  have  done  into  thne  caiea,  enlirelj  agreeing 
with  the  propoiitian  but  laid  down,  that  cbe  plea  of  na  judical* 
is  not  onl;  not  to  lie  dealt  barshlr  with,  but  to  be  dealt  bvour- 
Mj  with  bj  the  Court  before  which  it  cornea,  after  the  lapse 
of  so  mueh  time,  and  aftsr  to  much  lacbe*, — taking  all  the  es- 
euaea  into  accounE,  whether  there  ii  not  enough  left  to  make 
the  plea  of  rw  jwhcafo,  on  thiasa  on  all  other  occatiODs,  entitled 
to  the  bvonc  M  the  Court.  There  ii  much  matter  for  oWrra- 
tioa  with  regard  to  tbc  content!  of  the  printed  papers,  and  with 
reapect  to  Ihe  judgmeata  of  this  Houae,  in  the  years  ISIS  and 
1620.  Upon  theae  pMDta,  I  ahould  certainly  wiah  to  have  an 
opportunity  of  having  a  little  fuithcr  contlderacion ;  and  I  would 
thetcfore  move  yosr  Lordakip*  to  postpone  the  deciaion  of  thia 

[97th  AugDst  1S33l] 


Lord  dannUor.— My  Lofda,  if  in  the  bat  O 

('u«t  diap 
time  occupied  in  litigation,   and  large  si 


Lordabipa  bsve   juat  diaposed  of,   there  bsa  been  r 


of  money  expended,  that  case  ainka  into  inaignifim 
psred   to  thit  to  which  I  am  now  about  to  draw  your  Lord- 
' , and  in  which  there  isaremarfcab*' "" 


prudence  of  thia  country,  ia  at  least  of  very  raie  oeenrrence, 
namely,  that  it  ia  upwarda  of  half  a  century  aince  a  decree  was 
pronounced  between  the  paitiea,  or  those  whom  the  parti ea  now 
represent  (the  predeceatora  of  the  parties),  which  decree  waa  then 
intended  to  be  final ;  nerertbeleia,  inatend  of  ita  proving  so,  it 
baa  only  been  the  point  from  which  a  long  departure  bes  been 
made,  and  a  source  from  which  an  apparently  interminable  and 
moat  complicated  litigation,  or  nther  aeries  of  law  aaits.  has 
arileo.  ]  firmly  hope,  however,  indeed  I  am  confident,  tbat  ire 
are  at  length  approaching  (o  the  period  of  Ihoae  suite.  Mj  Lorda, 
where  the  Court  below  is  found  aa  nearly  divided  as  fourteen 
Judges  can  be,  short  of  equality,  where  there  are,  of  either  ofd- 
nion.  Judges  of  the  greatest  ability,  learning  and  ezperieiic<^ 
and  where  the  greater  number  being  in  favour  of  the  judgmenti 
yet  the  two  chiefs  of  the  Court  arefoond  against  it, — a  very  na- 
tural anxiety  may  be  supposed  to  have  reatrained  me  from  pro- 
ceeding to  advise  your  Lordihipa  until  the  fullest  opportunity 
had  been  afforded  of  conaideringtbe  queation  in  all  its  bearings ; 
neverthclesa,  it  lies  within  a  narrow  compass,  snd  I  have  arriv- 
ed at  the  conclualon,  which  I  now  state  wiifaout  heritation,  that 
the  interlocutor  complained  of  cannot  aland,  'lite  decree  of 
March  1782  muat  be  taken  to  be  a  snbsistii^  decree,  making 
the  aubject-mstler  of  this  present  suit  r«  judieata.  -  It  has 
not  been  impeached  at  the  competent  time,  eilber  by  reclaiming 
petition  or  appeal" — (I  use  the  language  of  one  of  your  Lord- 
abip's  jodgaenis)  "  or  any  other  proceeding  competent  to  im- 
peach the  same."  To  which  I  will  take  leave  to  add,  ia  the 
words  of  the  learned  Lord  President,  on  advising  tUa  question, 
that  "  if  ^e  Huuse  of  Lords  did  not  therebv  mean  to  treat  it 
as  rei  judicata,  it  Ja  difficult  to  understand  what  they  meant.** 
Let  us  shortly  consider  the  coutse  of  the  proceedings,  and  the 
grounds  upon  which  it  la  contended  that  the  decree  of  1788 
has  not  the  effect  of  making  the  matter  reijadicala.  We  shall 
presume,  that  as  long  aa  the  decreeC-arbitnl  stood  In  his  way, 
the  reapondeni,  and  those  to  whom  he  succeeded  (that  is,  bia 
father),  could  not  take  sny  steps  for  questloiring  the  judgment 
of  1 789.  Then,  observe,  when  that  impediment  waa  removed. 
In  1809  the  reduction  was  brought,  and  a  nanow  majority  hav- 
ing aasoiliied  the  defender  (that  is,  supported  the  decreet-arbi- 
tral), your  Lordihipa,  upon  appeal,  took  a  different  view  of  the 
aubmisaion  and  decreet,  holding,  by  your  judgment  of  IDth  May 
16IS,  thst  these  instruments  were  "not  to  be  considered  as 
having  in  law  the  effect  of  s  snbmiasion  or  decreet-STfaitnl,  but 
only  as  s  form  of  agreement  between  the  parties."  It  is  ma. 
terial  to  ohasrve,  thst  this  finding  of  your  Lordships  not  only 
seems  in  itaelf  incapable  of  anf  other  constructioa  than  eelting 
aaide  the  decreet-arbitral,  but  it  wss  so  trested  by  the  respon- 
dent Mnself; — hia  own  statement  in  tin  printed  case  lunrbefbre 
the  House  is,  thst  "  be  than  (on  tka  tenrit  to  Ae  Coon  of 
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of  the  nspondint'n  easa  after  the  jadgment.  Hid  bo  not  now 
■nfldent  eroand  for  prosecuting  bii  ■ppe>I  BgainM:  tba  decree  of 
1782,  o^  bringing  it  undpr  rerieir  oFthe  Court  b;  reclaiming 
petirion  ?  Sapposinji  the  reclilming  dip  not  to  have  expired  in 
178!^  before'  the  itibmiulon,  the  decreet- arbiCr^  inui,  aerard- 
ing  to  bii  own  contention,  no  longer  in  hii  way> — it  had  i)een  let 
Biide  hj  your  Lordsbiiw ;  and  although  hit  idveraary  (ibe  pre- 
sent appellant)  no  doubt  maintained  the  contrary,  putting  ano- 
ther eonatruecion  upon  your  Lordihipi'  judgment,  yet  that 
might  haTe  been  lubmitted  to  the  Coart  in  the  conne  of  any 
proceeding  taken  by  the  respondent ;  for  Ibe  quedlion  of  the  aob- 
aiatence  of  the  decreeC-arbitral  might  Iben  have  been  niiied. 
HoweTer,  the  caae  doea  not  rest  here;  for  after  the  remit,  and 
the  interioeutora  pronannccd  below  in  < 
ame  bade  to  this  Houu,  and  in  ISIQ,  ,  „ 
Douneed.  The  interlocutor  vf  1817  coincided  in  the  respcn- 
dent's  view  of  your  Liordsbi  pi' judgment,  and  proceeded  npontbe 
bet  <^  the  decreet-arbitral  not  beinft  in  tbe  reipondenfi  way.  at 
l«ui  ai  regards  the  leases, — yet  he  did  nothing  then  to  ehalUMige 
tbe  judgment  of  1782.  Next,  in  1810,  Esme  your  Lordships' 
jadgment,  in  terms  finding  that  the  inilruraeni  pro^ly  to  be  > 
decree t-arbitnl  ougfat  to  be  reduced  and  set  ande,  ai  a  decreet- 
arbitral  affecting  anv  right*  of  the  appeUant.  This  nss  the 
lOtb  July  1819,  and  from  Hiii  date,  at  tie  nry  lateM,  it  ia 

Cin  that  Ibe  reipondent  ceased  to  hare  any  gronnd 
not  cballe  aging  tha  decree  of  17S^  all  obstacles  bei 
any  rate  now  removed;  but  he  took  no  such  proceeding, 
fit  that  we  now  attend  to  the  judgment  of  your  Lordsblpi  in 
1819.  Afiersetting■ndethedecree^a^bitnI,  it  addiadecVa- 
tion,  "  that  under  the  eireuimtiinees  of  this  case,  tbe  liRarieeitor 
i>r  1783  is  not  to  be  conaidered  as  final  with  respect  to  the 
leases,"  and  tberefore  afSnns  as  to  thoae  leaeei ;  "  but  with- 
out prejudice  to  any  question  between  the  pirtiei  In  any  other 
action  touching  anv  properly  compriied  In  the  deed  of  taUlle." 
As  far  ai  this  laring  clause  goei,  it  rather  Indicate!  a  leaning 
against  the  interlocutor  of  1782  lieing  open,  excepting  in  re- 
•peet  of  tbe  leases.  For  if  you  say  a  juc^eol  ia  not  fioal  a« 
to  one  Batter,  but  without  pnejtidice  to  any  queatioo  as  to  ano- 
ther matter,  it  should  seem  that  you  guard  yourself  againai  tbe 
inference,  from  what  yon  bare  found  respecting  tbe  one  to  what 
yoD  nuy  be  luppoied  to  nean  respecting  the  other, — ai  if  yoa 
•aid.  "  mind,  when  we  sav  the  inlerloDuter  ia  open  as  t«  the 
leases,  it  does  not  follow  that  we  mean  to  aay  it  i>  also  open  ai 
ta  the  estates."  But  in  I82D,  nben  tbe  case  went  back  with 
this  finding  of  your  LordEhipa,  tlie  dfrreet-arlHtrB]  wasforsially 
reduced,  and,  as  it  were,  ceased  to  exist.  Hid  the  respondent 
then  proceed?  >at  to  set  aside  the  iotetloeiuor  of  1782  on  ita 
merila; — he  neither  tried  to  reduce  it,  dot  did  he  appeal  from  il^ 
nor  reclaim  agunst  it :  But  be  lued  upon  tbe  entail^  and  pro- 
ceeded against  titles  alleged  to  be  iBcoBiislent  wilb  then,  and 
which  yonr  Lordships  had  nustmned.  Tbe  defence  of  res  jadieola 
waa  taken,  and  prevailed.  The  Couit  belaw.  by  ita  ioteriocutora 
of  5tb  June  1823,  and  lat  June  1B24.  findii«  that,  by  lb*  de- 
crees of  17%  18J3,  1616,  1817,  leiO  and  1830,  tbetulgeet. 
matter  of  the  action  wasns  judicata.  Tblt  finding  waa  lalnnit- 
ted  to  yoDr  Lotdsbips  by  appeal,  aod  the  judgment  of  BBth  Uay 
1826  was  then  proAonnced,  ob  whiek  ao  mi>ch  reliance  had  bean 
placed,  both  below  and  in  the  argument  at  your  Lardsbipa*  bar. 
I  bare  very  attentively  considernl  Ikis  judgment,  and  1  can  |Nit 
bat  one  eonstritctioa  upon  it:  Thedeciaion  ia,  toafina  tbeitt- 
terioeulors  witb  mptet  to  the  estate*  and  bond,  m  far  aa  de< 
daring  all  righu  thenan  claiaed  by  tbe  a|v«llaiU  to  be  toiallf 
exdnded,  and  tbe  lubicM-matter  of  the  aoliim  as  to  BDcb  mtUUI 
and  bond  to  be  m  judicata  by  the  decreet  of  1782 1  but  (o  !•• 
vene,  in  lo  far  u  die  interlocutor  found  tbe  qneetjon  touching 
tbe  leases  to  be  also  m  judicata.  I  can  only  read  this  as  a  de- 
claration, that  tbe  decreet  of  1782  was  a  snbaiating  jn  , 
fBoarf  Sm  estates,  and  afant  ont  all  ^eatiea  tvapwdng 

lbai«bnat  fmimd  tha  leases.     Butitl*  Ailawad  Iqra  i 

wUch  tha  taqioiMlent  would  repreacnl  aa  a  qnaKGeation  of  tb« 
findi)^  and  a  atatement  that  be  may  itiU  aet  tbe  deereet  aaide, 
"  inasmudi''  (aaya  tbe  jadgment)  ■■  as  it  was  not  competent  lo  the 
^pellant,  by  bfs  summons  of  redaction  snd  declarator,  to  Im. 
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t&e  decreet  of  ITSB;  ao  hr  aa  reapaeted  tba  aatataa  a«d 

.  and  aueb  deereet  had  not  been  impeached  by  redaiiniag 
petition  or  appeal,  of  any  other  proceedlag  eoopetent  to  impeaaii 
the  (Bsae."  It  ia  eontended  that  this  jadgment  only  neaaa,  that 
tba  party  could  not  taeceed  ^inat  tbe  dacraet  of  1789  in  that 
form  of  action,  but  that  ha  mi^t  have  iaspeacbad  it  in  anotW, 
and  migbt  still  impeach  it  in  another,  via.— by  reductkm.  Tbta 
spears  to  be  a  forced  and  unreasonable  constnictioB,  if  it  nea 
beyond  tbe  legal  form,  that  he  might  still  reduw  it  on  tbe  bead 
of  fongery  or  coUudoo.  The  judgatent  claarly  meana,  that  the  da. 
ereet  of  1782  stood  in  the  parties'  way  aa  to  tbe  estates,  tbot^li 
not  as  to  tbe  leaaea,  ia  reapect  o!  tha  Bndii^  to  that  aSiiet  (that 
is  to  my,  ipund  tbe  leasea)  in  the  judgment  of  IBia  It  atataa* 
that  tbe  decreet  nerarhad  been  recUimad  agirinst  ecappaaled  front 
nor  in  any  other  way  impnched.  This  can  only  mean,  that  it  bad 
not' been  appealed  from  according  to  tbe  rule  which  regulates  the 
rigbt  uf  appeal,  and  directs  the  nsnner  of  appe^ing,  nor  rselsimad 
agsiast  in  the  way  appointed  for  redsiming ;  and  that  ilierefare 
it  stood  OBshaken,  and  preeented  an  obatmction  aot  to  be  got 
orer.  Tbe  geaeml  expression,  "  nor  any  other  proceeding  com- 
peteBt  to  impeach  tbe  mmc,"  refers,  no  doubt,  to  reduction,  tha 
only  other  miade  of  attaelung  a  decreet ;  t>ut  reduction,  of  cotine, 
to  be  proseented  according  to  tbe  rales  appointed  ftir  that  pra- 
eeeding.  It  ia  quite  impossible  to  elirit  from  tiiis  patt  of  tha 
judgment  any  admission,  that  if  tbe  rcapondent  eboae  be  might 
aet  aside  tbe  decreet.  Tbe  very  same  expressioas  might  bare 
been  used,  if  a  jadgment  bad  stood  for  one  hundred  years  no- 
queationed,  withoat  any  such  ipmal  eircuautencea  as  are  to  be 
foand  in  this  ease.  Tbe  Court  might  bare  declared  that  tha 
party  was  eoodudad,  by  thit  judgment  standing  nnappealed  frotn 
and  uoimpeaebed  in  any  other  wayt  Wonld  it  foUow  iraoi 
thenea,  that  tba  Coon  invited  tbe  patty  (o  try  aa  ^peal  or  a  ra- 
daaming  petition,  by  an  io^died  admission  that  it  be  did,  faia 
lacbes  should  be  no  bar,  and  tbe  lapse  and  tbe  poasesaion  of  a 
century  waa  of  no  safety  to  his  adveraary.  The  manner  in 
which  tbe  jadgment  ander  consideration,  that  of  IHay  ISSV, 
rttera  to  tbe  leases,  and  to  tbe  finding  of  the  judgment  of  1810 
upon  them,  greatly  uds  the  constraction  I  bare  pat  apon  tbia 
jadgBteat  of  ^t  Lordriiipa.  There  is,  indeed,  in  one  part  of 
it,  aa  expieaswn  which  at  lirat  sight  m^  seem  to  foronr  the  eon- 
ttary  new,— and  on  this  the  consulted  Judges,  who  sapport  tbe 
interlocQtorunderreriew,  have  olnerred ;  but  apon  looking  more 
nanowly  at  it,  we  find  Aat  it  only  contains  a  recital  of  the  words 
oaed  ia  tbe  judgment  of  I8IB,  and  from  hence  wean  tbe  appear- 
ance of  treating  tbe  queation  aa  open  :  "  The  intnt  and  mean- 
lag" — it  goes  on — «  of  the  whole  of  such  judgment  heii^,  to 
lesre  all  questions  respecting  the  leases,  as  weU  as  tbe  rest  of 
the  property  in  the  deeds  of  isillie,  open  to  be  dismissed  iti  such 
manner  aa  tbe  mme  might  properly  be  dismised  in  any  future  pro- 
ceeding properly  instiiuied  far  that  purpose."  But  tbii,  in  truth, 
prOTca  nothing.  If  tha  judgment  of  ISIQ  leasies  tbe  whole  qaea- 
tion  ope*  to  be  diacoased  properly  by  one  party,  it  leave*  tbe  plea 
of  nt>Brii«ata,  among  (Hbn' proper  defencea,  open  to  the  other. 
But  it  aesMS  quite  imposaiUe  to  get  orer  tbe  wry  different  Way  in 
whaeb  tbe  indent  of  1820  deaU  with  tbe  leases  and  tbe  other  pro- 
perty, and  tbe  difleretK  minncr  in  irtiitb  it  appllea  to  the  one  abd 
theothee.the  findings  of  the  jadgment  of  IH19,_wbereaa  tbe  n- 
sBOndent  most  contend,  that  tbe  two  kiads  of  property  stand  npon 
tbe  aane  footiag,  ia  respect  of  the  decreet  at  1 7Bii,  sad  that  tba 
idea  of  tttjaHtata  is  altogatber  and  riilce  applicable  ta  both.  I 
nave  adrcited  mot*  than  ODca  to  tbe  different  poaition  in  wfaich  tba 
qnesdcHi  standi  as  to  tbe  laasea,  and  aa  to  the  estates,  and  I  have 
refanad  gcacml^  to  the  two  parts  of  Ibe  subjeet-matlar,  reathv 
on  gwMnda  w  jfi  hwtlt  dialinet  to  wattant  yow  LonlsUpa  tn 
battag  beU  tbe  plea  MeM>itierta  goad  MMAe«M,  while  •• 
to  tha  otbcv,  yon  dedaiad  tha  qaaatioa  open, — "mder  tha  dr. 
cowatances  of  tbe  eaae,"  are  the  words  of  tbt  jadgment  It  la 
leceaairy  to  dwril  longer  i^n  thia  dlstinctian,  becanto 
nilati  of  it  are  stated  with  much  preeision,  and  in  a  aa- 
ti«<aictory  maoner,  in  tbe  opinion  of  tbe  conaolled  Judgea  who 
■    MiootHat  a       ■  ■  -  -  ■ 


o  not  conen  in  tbe  Ineetloi 


c  appealed  from.    With  Ash 


'  ^moat  ptft,  If  not  enttrdy,  ceitrinly  irith  aH  riM  it 
lo  the  atatamant  of  t^  diveiilty,  Hid  Km  wy^iWwi  «r 

,^..,..,,Jc 
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wbit  it  ntta  on.  Tbe  point*  Mtrmpced  to  br  rowlc,  or  decree  In 
■tn»nce,  and  reilurtian  n  capitt  minarennitalit,  need  not  tie  coii- 
■idered  >t  all.  Tbeyarc  wbollf  unteiiiiblii  and,  indeed,  tvipect. 
ing  Ibem,  I  perceive  do  difference  of  opinion  amongit  tbe  learned 
Judge* — bU  agiee  in  abandoning  tbem.  I  hare  purpaself  ab- 
atained  from  saying  any  thing  upon  the  remarki  delivered  by  [he 
tiro  noble  and  leanied  Lords  who  ndviiied  your  Lordships,  wben 
the  Cdie  wai  before  you  in  IBI9  and  1826;  becwise,  eidmitdns 
tbe  account  we  have  of  wfaiit  fell  from  them  to  be  accurate,  it  it 
not  fit  lo  conitnie  any  judgment  by  reference  to  tbe  argumenti 
used  in  recommending  or  expounding  i^  But  great  reaped  i> 
undoubtedly  due  to  tbe  opinion!  of  Iboae  learned  pertoni,  apon 
any  points  to  whicb  ibey  addreated  their  minda,  and  therefore,  it 
would  be  vety  proper  to  avail  oureeWei  of  lUch  Itghta  at  tbe  re- 
marks might  «hed  on  any  doubtful  parta  of  the  preienl  queUion, 
if  ibe  force  of  the  judgment  pronounced  ly  your  Lardahipi,  and 
which  cannot  be  at  all  afTecIed  either  nay  by  thrir  argument!, 
left  us  at  liberty  to  eonaider  the  pointi  raised  as  still  undecided. 
In  Lord  Giffurd'a  ai^umenl,  J  can  see  nothing  whicb  mnterially 
aids  Che  respondent  in  hia  preaent  contention,  while  there  is  much 
that  makes  against  him.  It  is  tnie  thai  hia  Lordship  aayi, — 
*.'  The  House  ha*  not  now  to  decide  whether  the  appellint  (re- 
apondent)  can  by  any  manner  get  rid  of  ihe  judgment,"  on  the 
decreet  of  1782, — and  from  benci;  it  ia  argued,  that  hi*  Lotdibip 
meant  to  represent  the  question  as  still  open  upon  tbe  merit*  of 
that  decreet ;  and  in  one  senae,  no  doubt  he  did  ;  for  who  could 
deny  that  a  Induction  might  be  brought  against  it,  on  the  gronnda 
of  forgery,  colluaion,  vitiation  rn  nbttanlialibui.  Does  it  fallow 
thai  hi-i  Lordnhip  considered  the  decreet  as  subject  still  to  be 
set  aside  by  reeluiming  petitions  to  tbe  Seaaion,  or  by  appeal 
to  your  Lordships'  House?  Bui  the  short  observations  of  Lord 
Eldon  in  1819,  are  mare  relied  upon,  or  rather,  an  exprettion  it 

Sicked  out  from  tbe  observations,  and  made  the  ground  of  in. 
irencea,  towarda  which  1  do  not  think  bis  Lordship  ever  pointed. 
"  Tbe  opening  of  the  interlocutor  of  \Wi."  he  aaya,  "con- 
sidering it  as  not  rei  jiuticala,  must  be  considered  aa  opening  it 
attogBtber,''  Both  here  and  in  Lord  Giffurd's  aigoment,  it  may 
be  remarked,  there  ia  *ome  inaccuracy,  prohalily  in  ibe  report; 
for  tbelr  Lordahipa  are  made  to  apeak  of  the  deereet  of  17BQ  aa 
being  a  rei  jwtieala, — the  matter,  Ihe  subject  of  the  decreet,  ia 
ttt  judicata,  because  of  the  decreet  j  but  tbe  decreet  itself  can  in 
no  currectneaa  of  speech  be  so  culled; — passing  that,  howevrr, 
it  is  not  fair,  towards  any  Judge,  to  catch  at  a  aingle  exprennion, 
without  reference  to  the  context,  and  ro  the  matter  upon  wbich 
he  i*  delivering  bia  opinion.  Lord  Eldon  wa*  here  referring  to 
tbe  leaies,  though  he  doea  not  name  (hem  ;  but  tbe  judgment 
which  be  was  moving  to  have  altered,  dearlT  show*  that  he  al- 
luded to  the  leases  ;  and  It  would  be  straining  bis  expression* 
beyond  all  bounds,  and  also,  I  may  aay,  impuiing  to  bia  Lordship 
a  course  of  proceeding  whicb  be  was,  of  all  men,  more  than  al- 
most any  Judga  lever  knew,  averse  to — that  of^vingan  opinion, 
wholly  uncalled  for,  aa  lo  the  question  being  open  upon  every 
part  of  tbe  caw,  when  it  was  only  iiecesaary  for  hi*  imrpote  to 
Slate,  that  it  waa  open  as  to  tbe  lesaes.  Upon  Ihe  whole,  I  am 
of  opinion  that  Ibe  judgment  below  eannot  stand;  and  in  coming 
to  tbi*  opinion,  I  feel  much  satis&ction  from  two  conaiderationa, 
— ;^(,  the  great  opprobrium  will  no  longer  rest  upon  the  adminis- 
tration of  tbe  law, — that  aAer  the  lapse  of  half  a  century  from  a 
decree  in  the  suit,  every  thing  should  atill  be  open  between  the 
parties,  and  a  new  aoarce  of  litigation  b«  in  reality  only  begin- 
ning ;  and,  tecondly,  that  when  I  look  into  what  can  be  descried 
of  the  respondent's  case,  behind  the  bar,  now  raised,  and  alone 
now  onder  review,  there  seem*  little  reason  to  expect,  lhat,if  that 
bar  were  removed,  and  tbe  respondent  suffered  to  question  tbe 
original  judnaent  upon  it*  merits,  he  could  alter  ifaed^ision; 
—111.  .1 ?___    — |,  Lofdidjp,  jQ(j  entertain  the  reflection. 


while,  tberefoie. 


._  .   lO  subatantial  ca*e  is  shut  out  by  your ,, 

the  farther  *ati*faetion  of  feeling  that  the  clnimant,  were  he  al- 
lowed to  proceed,  would,  in  all  probability,  end  where  he  now  is, 
after  much  additional  expenee,  and  long  protracted  delay  to  faim- 
a«lf  aa  weH  aa  his  adversary.  My  Lords,  in  this  case,  I  hatt 
aaid  nothing  about  coat*,— of  eourae  there  can  be  no  eoit*  in  the 
caae  of  a  reveraal.  I  havea  very  atrong  opinion  of  what  it  might 
b*  fitting  for  the  noUe  appellant  to  do  in  this  case,  alid  1  have 
privately^  intimated  to  those  piofeasionally  coneeraed  lot  bim, 
nj  opinion  rcipaeting  the  coala  of  thia  appeal. 


Interlocutor  rerereed,  *li<t  csum  remitted,  with  ■ 
deularstion. 

First  Division.  — .  Lord  Moncreiff,  Ordinary.  —  MoncriefT, 
Webster  and  Thomson,  Appellant's  Solicilors. — RichardtiOii  aiid 
Connell,  Hespondent't  Solicitors. 

COURT  OF  JUSTICIARY. 
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No.  10. — The  Kino  r,  Andhbiv  Williamsos, 

Panel. 

Witnesa — jt  girl  ofjovrtftn  yean  of  age,  held  lo  ke  I'tnitid  lo  g-j/v 
andma  againit  htr  graitdjather,  on  a  charge  of  adoiimilrriHif 
potion,  the  hapmg  taailttvjed  tome  of  Ifie  jioitan,  Qiihtiugh  U  ttos 
not  iiUended/or  her,  bill  for  amwAir  parlii. 

Administering  Poison — iliii/is  poitan  vilh  tugnr,  anil  placing  il 
K  at  In  be  loim  b^  an  iuilicidiial,  htid  lo  be  an  admiKiuerinf 
of  poiion,  though  it  woj  not  offered  to  any  bady- 

Statute,  10  Geo.  IV.  c.  3d— A  panel  being  iritd  on  a  tlaimorf 

ttU,  it  il  inconiiilefit  lojind  him  guiUgal  eomnon  lam,  and  not 
vtuUr  Iht  Statute,  vhert  Iht  fiictt  iuferriKg  b^k  crime*  are  ilit 

Andrew  WillinmBon,  labourer,  wns  indicted  at 
cotnmon  law,  and  on  tbe  Statate,  10  Geo.  1V>  c.  38, 
fur  the  crime  or adtninistering  poiHon,  witb  intent  to 
murder,  in  so  far  aa  on  lot  Joly  iHS'i, 
"  tbe  said  Andrew  Williamson  did,  within  or  near  to  the  bonac 
at   Lalhockar  Or  Lathockar    Mill  aforesaid,    then  and  now  or 


wife,  Wilhelmina  Young,  then  and  now  or  lately  residing  with 
you  Ihe  said  Andrew  Williamson,  and  Robert  Bntterrsse,  quarry. 
man,  then  and  now  or  lately  residing  at  Blebo-craiga,  in  the 
pansb  of  Kembick,  and  county  of  File,  or  one  or  more  of  lhe«e 
peraons,  mu  or  compound  with  some  sugar  which  the  aaid  Mar. 
gnret  M'Intosh  otherwise  Williamson,  Wilhelmina  Young,  and 
Robert  Buttercase,  or  one  or  more  of  Ibem,  were  acmttomeil 
to  partake  of  in  tea,  or  to  use  for  some  other  such  like  purpose, 
a  quantity  of  arsenic,  or  some  other  deadly  puiKon,  or  other  nox- 
ious and  destructive  lubatance  or  thing;  and  [he  uiid  Margarrc 
M-Intosh  olherwiae  Williamson,  Wilhelmina  Vuung,  and  Ro- 
bert Buttercase,  or  one  or  more  of  tbem,  liavirig.  then  and 
there  partaken  of  in  tea,  or  in  aome  other  way.  tbe  said  sugHr, 
after  the  said  arsenic,  or  other  deadly  poison,  or  noxious  and  de- 
structive substance  or  thing,  bad  been  mixed  or  compounded 
with  it  by  you  as  aforesaid,  they  were  all  and  each,  or  one  or 
more  of  them,  rendered  more  or  less  ill  by  the  said  arsenic  or 
other  deadly  poison,  or  no^ous  and  destructive  aubklance  or 
thing!  Or  otherwise,  time  and  place  above  libelled,  you  tho 
said  Andrew  Williamaon  did,  in  the  manner  above  libelled,  wil- 
fully, mslfciouslyi  and  unlavrfully  administer  lo,  or  cause  to  be 
administered  to,  or  taken  by  the  saidMsrgaret  M'Intosh  otherwise 
WilliBmann,  Wilhelmina  Young,  and  Robert  Buttercase,  or  one 
or  more  of  tbem,  bia  Majesty's  subjects  or  auhjeet,  a  qusntit;^ 
of  anenie,  or  some  other  deadly  poiaon,  or  other  notlDUs  and 
destructive  aubatance  or  thing,  with  intent  thereby,  or  by  mesna 
thereof,  to  murder  or  disable,  or  with  intent  to  do  some  other 
grievous  bodily  harm  to  the  said  Margaret  M'lncosh  otherwise 
Williamson,  WtlbclmiilB  Young,  aad  Kobert  Bottercase,  or  one 
or  more  of  them." 

Wilhelmina  Yoon^,  the  ^  rand -daughter  of  the  pan- 
el (a  girl  of  fourteen  year*  of  age,  who  resided  with 
hiio),  being  addoced  u  a  witBeaa  for  the  Crown,  it 
waa  objected — That  the  panel  ira*  in /oco;>amilM  to  tbe 
witiiMR,  Btid  ihe  ought  to  be  told  that  she  was  itot 
bound  to  give  evidence  agninut  him.  It  was  true  the 
witfieis  herself  was  said  to  have  been  intended  to  W 
murdered  by  the  panel,  and  to  hare  been  injured  by 
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pArtakinff  of  the  puiiton,  but  as  it  was  dear  that  she 
could  not  give  evidnnce  on  that  puint,  withuut  at 
«fimetiine  f^iving-  evidence  a*  tu  the  attempt  tu  poixun 
oilier  |>artie8  whu  h&d  partuken  of  the  »anie  iiugar, 
the  trials  for  tlie»e  ufFentwR  onght  (if  the  evidunne 
uf  thin  witneM  wag  tv  be  taken)  to  be  conducted  ae- 
pantely. 

The  witneM  baring  howerer  heen  admitted  :and  it 
appearing  clear  from  the  priiuf  that  the  panel  eould 
liare  intended  no  injury  tu  her,  it  wa*  contended  tu 
the  jury  tlwt  bar  eridenoe  ought  tu  be  entirely  thrown 

LarJ  Meailovtani  held,  ibat  as,  it  poison  WB>  mheA  hj  Ihc 
panel  with  any  autntuiice,  fur  the  purpoip  of  murJeriiig  or  in- 
jurini;  one  peraon,  the  panel  wma  guiJtjr  of  a  ctimr,  (hough  (lie 
poiMiii  happeneil  to  b«  tukpn  by  uiotber  person  ;  ao  ibe  griuid- 
ctiild  bating  tahen  lome  of  the  poiaon,  it  vm  of  no  ['on«ei|ufnce 
(hat  it  was  noi  intended  Tor  her,  but  lor  the  panpl'*  wife.  The 
panel  wat  gtil)  girilljr  of  a  rrime  again«(tbe  zranrtc bill),  and  tbere- 
fiire  ahe  wa«  b«uiid  to  give  evidence.  His  Lordship  had,  at 
first,  aome  difficallyaa  (o  wbEtfaer  the  miiing  of  poiaon  with  the 
alitor,  wtiboul  offering  it  lu  any  peraon,  was  suffinent  to  infer  the 
rrime  uf  ad  mini  uteri  iig  poi^oni  but  be  bad  consulted  with  Lord 
M=u-keiit;e,  and  they  were  bolh  of  opinion,  ihnt  lu  Ibe  psricl  hnd 
phirrd  the  tu(;iir  in  the  prea*,  wliere  be  had  every  rea<un  to  auppciBe 
his  wife  would  look  for  and  partake  of  it,  there  was  here  a  iiuffi- 
nent  Hdfliiniattrlng.  A*  to  a  auggeation  of  (he  Advocate- Depu(e, 
(wlio  had  not  reitricled  the  litwl,)  that  (ha  jury  luight,  if  they 
tliougbt  proper,  find  the  panel  guilty  of  the  crima  at  coomon 
law,  and  the  BtHtutory  uffvnce  not  proven,  bis  Lordship  agreed 
with  ibe  counsel  for  the  panel,  that  this  ivoiild  be  quite  irregular 
and  ineonsistent.  The  FaKs  wbieb  constituted  the  eomrnon 
Ihw  charite,  constituted'  also  (be  Matutury  crime.  The  proae- 
cutAT  might  have  libelled  on  the  common  law  alone,  or  be  might 
have  departed  from  the  charge  under  the  Statute,  but  be  had 
Dilupted  neitberof  lhe«e  coursei,  and  his  IjOidabip  was  clear,  that, 
the  jury  must  eilber  nc<)uit  the  panel  allogelber.  or  find  biin 
guilty  of  a  cspilal  crime,  in  which  cwie  (he  Cour(  bad  no  discre- 
tion, and  •enieDce  uf  dea(h  mnat  follow. 

The  jury  fimnd  tlie  panel  guilty  as  libelled  ;jind 
the  A  drucate- Depute  bavinji;  thereafter  restricted  tlie 
pains  of  law  tu  an  arbitrary  puniahinent,  the  panel 
waa  tentenced  to  Iranapnrtation  fur  life. 

For  CrowD,  Graham  Speira,  Ad.-Dep. — For  Panel,  Deaa 

[C.  D.l  

17/A  September  1833. 

Nq.  11^— Tub  Kino  v.  Ehos  or  Inmei  Kelley, 

Panel. 

Ltbi'l— Rclevincy— iklurder— Circufnuaifet  Inaliich  a  ribflAt<i. 

lodif — Jletd,  Ihal  dit  dtati  mi  pr«n4  la  karc  been  maiilg  eawLtd 
ha  iM/tfcartoK,  and  ihtre/on,  tUat  tkt  fiaait  could  mal  bt  Janud 
gui/ly  tinJtr  lliiU  indicUiuiit. 

Kelley,  a  uilor,  ws*  indicted  for  mnrder,  in  n  far 
u,  on  t7tb  Angust  1833,  witbiu  hii  hooae  in  Dundee, 
h«did 

"  wickedly,  malicioualy,  and  felDniously  attack  and  aiMult  the 
•aid  Janet  Mitchell  otherwise  Kelley,  and  did.wilh  your  Sots,  and 
with  >  poker,  or  with  some  olher  weapon  to  the  prosecutor  un- 
known, inflict  one  or  more  wounds  on  the  head,  and  other  parta 
uf  (he  person  of  the  said  Janet  Mitchell  otberwiie  Kelley,  and 
you  did  vinlently  throw  or  knock  b^  down  to  the  ground,  and 
with  your  hands  and  knees  did  violently  presi  ber  body  to  the 
([round  ;  by  all  which  (be  naid  Junet  Mitchell  Blherwise  Kelley, 
was  severely  and  moitally  injured ;  and  in  consequeiice  of  whieb 
injuries  she  immediately  or  shortly  tberejirter  died,  and  was  thui 
iDurdered  by  you  the  said  Enos  or  lanes  Kelley." 

Tiie  faett  that  tbe  deceased  died  by  vivlence  at  the 


hand*  of  the  panel,  waa  dearly  prored ;  but  a  difficulty 
aroie  as  to  whether  the  cnuiie  of  death,  a*  appearing 
from  the  evidence)  waa  sufficiently  set  forth  in  tbe  in- 
dictment. 

Mr  John  Crichton,  surgeon,  deponed,  That  the  im- 
mediate  cause  of  death  was  the  effnaiun  of  blood  in 
tbe  brain.  This  might  have  happened  from  natural 
causes,  or  from  external  violence.  Thei'e  were  tnarks 
of  violence  on  various  parU  of  the  body,  but  none 
aufficient  to  havn  produced  death,  except  a  blow  un 
the  head,  of  which  there  waa  a  mark.  Thia  last  mark 
waa  small,  but  anmetimea  the  internal  effusion  is  very 
great,  though  the  external  mark  be  small,  and  vice 
verm,  riacing  the  hand  or  any  thing  else  on  the 
mouth  and  nose,  su  as  tu  produce  aiiffucatiun,  might 
have  cHUMBd  a  similar  effuxiun  in  the  brain,  and  of 
ooorse  have  produced  death.  There  was  a  wound  on 
the  inside  of  each  lip,  so  shaped  that  it  could  not  have 
bpen  made  by  the  teeth  of  the  deceased,  without  a 
blow  or  pressure  by  the  hand  or  otherwise  on  th« 
tnuutb.  The  teeth  were  clenched,  which  indicated 
preasure  on  the  mouth,  and  not  a  blow.  Having 
heard  the  wliole  evidence  tu-dav,  can  come  to  no  other 
conclusion  than  that  stated  in  bis  report,  vii.  fhat  tlie 
death  was  cauiied  by  external  violence.  Still  it  was 
possible  that  the  death  might  have  been  from  apo' 
plexy,  arising  from  other  causea  than  violence.  Can- 
nut  say  whether  the  blow  on  the  head  or  suffocation 
was  the  cautie  uf  death.  Either  ml)(ht  have  been  so. 
The  blow  did  not  appear  to  be  the  sole  cause  of  death. 
Suffocation  wax  another  cMiise. 

Dr  Alexander  Webster  deponed,  That  he  signed  a 
report  along  with  Mr  Crichton,  and  adhered  to  it. 
Agrees  with  Mr  Crichton  tn  omniiut,  except  that  he 
think*  the  mark  on  tbe  head  did  not  indicate  such 
a  blow  as  was  likely  to  have  produced  the  effusion  of 
blood  in  the  brain,  and  to  have  caused  death.  Ap- 
pearances of  the  body  were  rather  such  as  he  has  seen 
in  children  who  had  been  overlaid.  Thinks,  on  the 
whole,  death  had  heen  caused  by  stoppage  uf  the 
mouth  and  nose.  By  the  body,  medically  speaking, 
and  taking  the  word  in  its  general,  and  not  in  its  re- 
stricted sense,  he  would  understand  the  whole  person, 
including  tbe  head  ;  and  in  this  sense,  pressure  on  the 
mouth  and  nofe  would  be  preianre  on  the  body.  If 
the  body  were  tu  be  understood  in  this  sense,  then 
pressure  un  the  body  woold  be  sufficient  to  cause  effu- 
sion ia  the  brain,  and  death. 

Mr  Fredericlc  M'Kellar,  aut^on,  aizned  report 
along  with  preceding  witnesses,  and  adneres  tu  it. 
Think*  the  death  was  caused  by  impeded  respiration, 
produced  in  some  way  or  other.  Might  have  been  by 
pressure  ef  the  hand  un  tbe  inonth  and  none.  The 
cut  in  the  lips  and  the  clenched  teeth,  indicated  pres- 
sure on  the  moath.  In  speaking  medically  of  pott 
mortem  appearant^a  of  the  body,  he  includes  the  head. 

Lord  Uraiiorhaiik  chained  tbe  jury.  Tbe  charge  ia  murder, 
and  tbe  mode  of  committing  tbe  murder  is  speciQally  stated  in 
tbe  indictmenL  It  la  on  this  charge,  so  limited,  tha  panel  U  to 
be  tried.  Before  the  jucy  can  find  fajm  guilty,  (bey  muat  be  sa- 
tisfied [hat  tite  death  proceeded  from  blows  receiied,  or  from 
pressure  by  Ibe  hands  and  knees  On  the  body.  Qjeations  were 
put  from  the  bench  to  the  mediral  witueues,  with  the  view,  tfail 
i(  the  Crown  could  taake  out  that  puaaure  on  tbe  body  comprc- 
headed  pressure  on  the  mouth  aiid  throat,  tbe  eaae  might  bs 
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broMght  iMider  Ue  indietnirat.  Bilt  allbspgb  the  ucdical  wil- 
rwuei  ■IMeii,  th»t  by  ibe  body,  medicall;  ■t>eakiiifri  they  uiider- 
■tood  [be  whole  penon,  ibe  deuripliou  in  tbe  indiclmeni  is  not 
to  be  conatrunl  according  10  tbe  oieitiral  aie  of  tenna,  but  ac- 
cording to  tbeir  UkbI  ird  common  meaning.  Lord  Mickeniie 
MOcun  with  me  m  hoMhlg,  tb»t  if  the  jiirj  be  not  clearly  of 
opiniDn  th«t  the  demtfa  wu  caa*ed  by  Uowi  or  pnuan  on  tb« 
tnink,tbcyc*nnotBiid  tbe  panel  guilty  under  thin  indictment.  To 
thii  view,  tberefore,  particular  auention  ii  tobr  directed,  becanw, 
111  other  renpectj.  ibere  appean  to  be  no  difficulty  ■■  to  the  ^itt 
of  the  jiancl.  The  reouUoftbe  medical  evidence  appcara  to  be. 
that  tbe  chief  came  of  death  waa  mffbcation,  and  iftheinry  be 
of  tbii  opinion,  however  the  lawi  of  bDoanity  may  be  oaitaged, 
thcp  muat  acquit.  There  ia  one  circunatance  in  the  other  eti' 
deuce,  which  cun6rDia  the  medical  leilimuny,— the  laat  word 
which  the  witneaa  Kav  beard  tbe  deceaaed  uller,  waa,  "  yoa 
blackgiinrd,  will  yim  ntnlie  me;"  from  that  moment  forward,  not 
a  word  of  compbiint  wax  heard,  and  no  criei  altered,  wbidi  goe* 
atronfily  to  confirm  tbe  auppoiition,  that  tbe  deceaard  died  by 
•■IbCBtion.  If  tbe  jury  ibink  that  the  death  waa  cauaed  by 
blowa  or  bf  pressure  on  the  body,  then  Ibey  may  retum  a  Tefdiet 
of  guilty;  if  not,  they  cannot  do  ao. 

Tb«  jiiiy  fvand  tW  HM  not  proven. 

Fot  Crown,  Graham  Speita,  Ad.-Dep Tor  Panel.  H.  Q. 


ntk  Stptember  ISSS. 
No.  12.— Thb  Kino  o.  William  Lairi>,  Panel. 


Hamidde— Otarnwf,  ... 

(fa  m^ligeiiet  of  an  ngMwr  in  cMi^gt  if  <■  *Mi(a.<njiiie  at~ 
lacht^  lo  a  ntfeay,  tAol  lit  ifreeaittt  u-ai  al  the  time  IrattBiitg 
Ajr  lit  vounni,  cmlrary  la  Ua  ngutatieiu  of  the  Bailmaji  Com* 
pmy. 

Lkird  wu  indictod  for  calpable  homicide,  in  lo  far 
at,  being  engineer  to  the  Dundee  and  Newtjitt  Rail- 
way Company,  and  in  charge  of  tbe  •team-engine  for 
drawing  wagroni  op  the  inclined  plane  at  the  end  of 
the  railwuy,  be  neglected  to  atop  or  r«gulate  the  ea- 
gine  in  due  time,  whereby  tlie  waggons  were  orer- 
tarned,  and  Darid  Maliiew,  grocer,  wa«  killed.  7'he 
chief  defence  waa,  that  the  panel  became  auddenly 
inaeniible  from  iJlnei*,  at  the  time  tJie  engine  ■hould 
hare  been  itopped  ;  but  it  wat  alio  pleaded,  That  aa 
it  was  a  rwohtion  of  tbe  company  that  no  perxin 
•faonld  be  allowed  to  ait  upon  toe  wag^ona,  except 
tbe  guard,  it  waa  il]«gal  for  Uie  deoeaaea  to  travel  aa 
a  paaaenger  by  the  waggoni,  and  the  panel,  who  had 
no  reaann  to  exppct  any  oi  '  '  '' 
retponaible  for  hie  death. 

Lord  Ueaiioatani  WW  of  Opinion,  that  (hia  WM  net  ancb  a 
breacfa  of  ibe  law  a«  la  jiMtify  tbe  panei'a  negligence,  aeppoeingt  hat 
thereby  tbe  deceaaed  wu  killed.  If  thii  bwl  been  an  action  for 
damagea  at  tbe  inatann  of  tbe  family  of  the  deceaaed,  [be  alle- 
gation might  have  been  relerant.  Whether  it  would  baTC  been 
a  well  founded  defence  or  not,  wia  a  different  quection.  If  the 
andden  illnea*  of  a  pennn  employed  in  rocb  a  dnty  aa  tbia 
might  expoae  peoplea  U*ea  to  danger,  tbe  ctw^Mny  aboldd  eOi- 
ploy  two  men.  But  thia  being  an  indictment  at  the  inataace  of 
tbe  public  proaecucor,  it  waa  of  no  eouaequence  whether  the  de- 
ceaaed waa  aclini  illegally  or  not,  ptuTided  he  met  hia  death  by 
tbe  negligence  of  the  paneL 

Tbe  proefof  tbe  panel's  andden  iltoeaa  reatad  diief- 
ly  OH  hia  own  declaration ;  bat  the  jnrv,  apparmdy 
auditing  hi*  statemenUi  (be  being  prorea  of  good  cha- 
racter), found  tbe  libel  not  proven. 
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No.  IS. — William  Browk,  Puriuer,  v.  Avonsrtn 

F.  LiHDLiT,  D^ender. 

Mandate — Frocena — AtrtMtmeTU  Jooinj  been  Mted  agaiiul  Ikt/mr* 
■imre  ef  a  drfenikr,  m  Iht  dependence  ef  an  action,  canclud- 
iMgfir  £Z1,  bat  ditdfTBtil  on  eonngnauon  of  £30 ,  and  Ue 
deftKder  Annng  lefi  lie  eauniry—Held  t\at,  n«ir-ift>(a'wfi>« 
Ibe  ceniigmUinn,  ht  vni  toiimi  la  litt  a  mandiUory  iMto  migU 
be  reipomililtfir  tit  esrpentei. 

Brown  bronght  an  aetion  againat  LimJIey  for  an 
aeeonnt  of  £87,  and,  upon  the  dependence,  arrested 
certain  furniture  belonging  to  the  latter.  In  order  to 
be  relieved  of  thia  arreatment,  £30  were  conaigned  in 
the  Royal  Bank,  and  the  arreatment  discharged.  The 
caoe  waa  aent  to  the  jury  roll,  when  it  was  diHcovertid 
that  the  defender  had  left  thecottnlry ;  upon  which  the 
pursuer  intisted  that  the  defender  anould  aist  a  man- 
datory. This  having  been  oppoaed,  the  Lord  Ordi- 
nary appointed  the  defender  to  lodge  a  minute,  atating 
the  grounds  on  which  he  maintained  that  be  waa  not 
bound  to  aiat  a  nwndatory ;  which  having  been  an- 
swered, his  Lordship  reported  to  the  Cotirt.  1'he  de- 
fender pleaded — I.  That  having  discharged  the  ar- 
restment on  consignation  of  £30,  in  place  of  on  cau- 
tion, the  parsner  could  not  demand  that  a  mandatory 
ahonld  be  eisted. — I L  That  althot^  tbe  defender  had 
been  known  to  the  parsner  to  hare  been  out  of  the 
eonntry  from  1631,  no  mandate  was  ever  aidied,  and 
the  case  was  proceeded  with  without  such  being  even 
thought  of;  and  that  tbe  pursuer  was  foreclosed  from 
now  asking  iL  The  pursuer  denied  bU  knowledge  of 
the  defender  having  left  the  country  till  lately,  and 
maintained,  that  there  were  no  grounds  for  departinff 
from  the  general  rule,  that  a  partj  forth  of  Scotland 
mnit  aist  a  mandatory.     At  advising, 

Lord  Silgray, — I  thought  tbe  general  p<nnt  had  been  lon^ 
ago  aettled,  thai  a  defender  ia  juil  aa  much  bound  to  produra  a 
mandatory  aa  a  puraoer.  I  think  there  la  nothing  here  to  alter 
tbat  rale.  Tbe  conat^ed  money  juM  came  in  place  of  the  fiir- 
nilure;  and  if  tbe  furniture  bad  been  atill  under  tht  diligence, 
the  defender,  who  ia  forth  of  Seotlaad,  would  baTc  been  bound 
to  aist  a  mandatory )  and  be  ii  just  aa  much  bound  to  do  ao  as 
tbe  matter  atands. 

The  other  Jndgea  eonearred,  and  the  Court  fonnd 
"  ttst  tbe  defender  ia  booad  to  prodnce  a  mandate ;  and  remit 
to  tbe  Lord  Ordinary  to  proceed  further  In  the  eauM  sa  Id  him 
ahall  seam  just.  TBaarviBg  aU  queatioaia  of  expeaaes." 

Fint  Diviaion— Lord  Oidinarr,  .—Jel.  l&rabaU - 


John  Murdoch,  I 


s.; 


Ageota.— S.  Clerk IJ.JT.D.] 


12lh  November  1833. 
No.  14. — Poor  Jauu  Zi;ill,  Peiitioner, 
Poora'  Roll— Duties  of  Miniater*  and  Eldoa — Zn  ajiplieatian* 
to  Ikt  ITtrk-iBtum  fbr  cerlUlcala  of  paaerty,  in  order  lo  fitmd 
a  ebiim  fiir  Ibe  beneJU  of  the  poori'  n>a  before  tbe  Covri  tf  Stf- 
lian — Belif,  I,  Thai  the  dutg  efike  minuter  and  tldtn  voi  II- 
mIM  merely  fa  iiiving  a  etrtijlcale  if  tbeir  bfSef  </  inMlily, 
from  poverty.  It  carry  on  a  nM,  et  nee  Vena. — //.  Tial  Ibeji 
bad  ae  rigU  I9  omer  upon  Hu  merili  e/'ISe  tml,—lll.  Citcbm- 
tlantu  M  wbiek  Ibe  dederalieiu  a^  ■  miniiter  mmt  atdon  ot  lie 
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wamaittt  rtmit  <•  dU  lawjwrfaWil  tgtuttjar  tkt  poor. 

T1>e  petitioner  Jamei  Zailt,  in  ccmteBplstlon  of  m 
ftction  which  he  was  about  to  raJM,  u  neritable  cre- 
ditor in  a  bond  Fur  £3000  over  the  eitate  of  Boquban, 
applied  to  the  ReTerend  Mr  Black,  minister  uf  the 
Bnroiiy  parish,  GUagotr,  to  fix  a  day  for  taking  hi* 
declaration,  in  pretence  of  two  of  the  eldarSt  in  order 
that  the  requisite  oerlilicBte  of  poverty  might  be 
granted)  to  enable  him  to  obtain  the  benefit  of  the 
poors'  roll  before  the  Court  of  Session.  This  cer- 
tificate was  refated,  on  the  ground  that  the  possessor 
of  such  a  bond  could  not  be  held  a  pauper.  Tiiere. 
after,  the  minister  had  his  attention  called  to  certain 
parU  of  the  Act  of  Sederunt  uf  I6th  June  I8I9,  and 
after  a  variety  of  correipondenca,  the  petitioner  ob- 
tained, on  9th  July,  an  order  fur  the  attendance  of  the 
minister  and  the  two  etder«  at  the  bar  of  ttin  Second 
Dirision  of  the  Court,  a*  they  still  reftisod  to  grant 
tlie  certificate  of  poverty,  on  the  ground  that  the  pe- 
titioner never  paid  the  full  value  of  4'3000  for  thesaid 
bond.  The  minister  and  the  two  elders  haring  ap- 
peared in  Court,  declared  Ibat  the  Barony  parish  con- 
tained 80,000  soult,  and  that  they  knew  nulbing,  of 
their  own  personal  knowledge,  of  the  petitioner ;  bat, 
from  inquiries,  they  believed  that  he  was  not  able  to 
carry  on  the  suit  from  his  own  funds,  and  tliat  they 
had  misDuderstood  the  Act  of  Sederunt  when  they 
refused  a  certificate  of  poverty.  A.  minute  to  this 
effect  was  accordingly  drawn  ouL 

Lord  JhMiica-Cltri  said,  tbst  tbe  duty  of  tbc  Kirk-ietsion 
wu  nwrelf  to  certify  that  the  petilioner  wss  poori  snd  unsbls 
10  esrry  on  a  law-suit,  but  not  to  judge  of  the  merits  of  the 
esse,  whether  it  was  well  fbonded  or  not:  that  was  the  pro- 
vinn  of  a  court  or  law.  All  tbey  bad  to  do  w»,  to  nit><y, 
■ecordlcK  U  tkar  belief,  the  psitj's  povertjr. 

The  other  Judge*  cononrred,  a«d  tbe  lullewing  In- 
t«rlucnt«r  wa*  proneunced : — 
■■  HsTing  enmined  the  mtniiter  of  the  Bsrosy  parish  of  Glas- 
gow, and  two  of  tbe  etdars,  sustain  their  deelsiatlon    ~    -  ~  '  -  -  - 


■  lili^mli,  and  d 
poon'  toll." 

Second  Divnioa — Jcl.  l^lns. — J 
AgenL— T.,  Oerk.— LJ.  «'.  If-J 


I3lh  November  1833. 

No.  IS^^Thomai  FREm  and  Othibs,  Pamer^  ib 

Wiu-uu  Ue7eui>ob,  D^auler, 

—CiiTmma»nttt  ta  wKdI  (M  Cbwe 
IB  it  ttntiyr> 

Opinian  tiytmd,  that  tit  Court  luji  compel  a  Jrtmea  (a  att, 
when  Ail  lo  doing  if  eatnliai  to  the  mtenUt  oftka  IntU-taale. 

Tha  present  caae  arose  oat  of  that  ftmnerly  repart- 
«d,  regarding  the  Halbeath  ColPiery  (Jorist,  VoL, 
IV.  p.  545,  and  Vol.  V.  p.  150,  which  see).  Mr  Scott, 
proprietor  of  the  Halbeath  Collieries,  upon  the  mar- 
riage of  his  daughter  to  Mr  Clarluon,  axecnted  a  v^ 
riety  of  deed*!  *nd,  hter  alia,  one  in  the  Seota  fors, 
oonveying  tke  taid  coUierles  to  It«b»rt  Tatlor,  An- 
drew Koxburffh,  and  tbe  pnrsoer,  Thomas  Freen,  aa 
trnstoea,  for  tne  purposes  therein  mentioned  ;  which 
were,  so  far  a*  regards  the  preaent  qnestion,  that  the 
traatMM  tbonld  bold  the  property  (or  the  Moafit  uf 


band,  and  after  her  death,  for  brhoof  of  her  husband, 
during  his  life,  and  after  hie  death,  for  the  children  of 
the  marriage,  to  whom,  on  their  attaining  majority, 
the  trustees  were  to  convey  the  same  according  to  the 
shares  provided  by  the  deed.  In  case  of  vacancy  by 
death,  or  any  of  the  trustees  being  detdrooi  of  being 
discharged,  or  to  denude,  or  becoming  incapable  to 
act  under  the  trust,  power  was  given  to  Mrs  Clarkson, 
with  consent  of  her  father,  Mr  Scott,  if  in  life,  and  if 
dead,  of  the  ivmnining  trustees,  to  assume  new  trustees 
in  room  of  the  trustee  deceasing  or  denuding.  In 
I8S7  or  ISStt,  two  of  the  original  tmstees,  vis.  Messrs 
Taylor  and  Roxburgh,  with  consent  of  Mr  and  Mr* 
Clarkson,  executed  a  new  trust  or  deed  of  assumption, 
by  which  they  appointed  Mr  Mansfield  and  Dr  White 
trustee*.  Mr  Scott  was  ative  at  this  time,  and  did 
not  subscribe  this  deed  ;  neither  did  tbe  present  pur- 
suer, Mr  Freen.  The  deed  was  in  favour  of  Alex- 
ander Uoveridge,  and  contained  a  power  of  sate  of  the 
ooltieries,  &c.  His  brother,  the  present  defender, 
William  Beveridge,  bad  acquired  right  to  certain  debts 
due  on  account  uf  the  colliery  to  the  Bank  uf  Scot- 
land, under  bond  which  contained  power  of  salt) ;  and 
having  advertised  the  subjects  for  sale,  Mr  Preen  and 
Mr  and  Mrs  Clarkson  and  their  children  presented  a 
bill  of  suspension  and  interdict,  and  thereafter  brought  a 
reduction  of  the  last  mentioned  trust-deed.  In  tlieso 
processes,  decree   of  suspeniiun   and   reductinn   was 

Eronuuneed  by  tbe  Lord  Ordinary,  and  adhered  to 
y  the  Court,  Mtk  June  18SS,  (See  Jurist,  VoL  IV. 
p.  5M). 

Alexander  Beveridge  appealed  to  the  House  of 
Lords;  and  ap[Jiuation  having  been  made  tothisConrt, 
by  the  parties  in  whose  favour  this  judgment  had 
been  pronounced,  for  interim-* xeention  pending  the 
appeal,  the  Cenrt,  on  6th  December  1H3S,  seques- 
trated the  estate*  in  question,  and  appointed  Mr  James 
Brown,  aeromitant  in  Edinburgh,  aa  judicial  fRvtor, 
with  tkt  n*«al  powars  a*  atated,  (aa/e  Jurist,  Vol.  V. 
p.  150,  which  e*a). 

The  present  action  wu  brought  on  5tfa  Fettruary 
ISSS,  against  tke  present  defender,  to  aooonnt  for  hi* 
iati«nBi**ioaB,  on  tte  alientian  that  Ihe  IrUsi'deed 
which  had  been  rednead  hf  the  judgnMK  wider  ap- 
paal,  adthongk  in  aaane  of  the  defeader'a  brother  Alex- 
aadsr  Beveridge,  waa  truly  aad  actually  for  the  de- 
fender bimtelf,  whs  had  introntitted  with  the  whole 
estate,  and  taken  the  management  ttrereof. 

In  defbnoe  against  this  (the  present)  action,  it  wa* 
pleaded,  that  the  purauer*  had  no  title  to  insist — I. 
Because  the  decree  of  rodootion  of  tbe  trust  in  fiaronr 
of  Alexander  BerasMge  revived  the  original  trust  of 
Mr  Sentt,  by  which  Mr  Scott  constituted  Taylor, 
Roxburgh,  and  the  punner  Preen,  trustees  ;  and  Tay- 
lor, the  other  trustee,  (Roxburgh  being  dead)  not 
beingapursuer,  the  action  ought  to  be  dismissed.— II. 
That  p*«ding  iho  appeal,  the  onl^  party  bavinif  title 
to  in*IM  in  snoh  aeumi  was  the  judicial  factor,  who 
dM  not  intisL 

Tha  Lord  Ordinary,  on  89th  May  1833,  pronounced 
tbia  tnterloctttor  i-~ 
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■ppirinU  intinudon  of  the  dependence  of  the  prewnt  action  to 
be  nude  to  Mr  Robert  Tsflor,  Snfield  Bithi ;  ind  iLppainta 
hini,  within  eight  dsfi,  to  alate  whether  be  doei  or  iov  noC 
decline  to  ict  under  the  truit  in  quntion  i  and,  in  the  memntime. 
altawi  the  cop;  lettera  founded  on  bf  the  punuen,  Uld  notr 
produced,  to  be  >een  till  next  calling. ' 

Intimation  hftrtn^  been  giren  to  Mr  Tkylor,  in 
term*  of  this  nppuiiituient,  he  returned  a  long  antwer, 
under  rorm  uf  protest,  which,  in  substance,  amounted 
merely  to  thia, — that  he  would  not  concur  in  the  pre- 
sent action,  BO  long  as  any,  except  the  pursuer  Freen, 
was  allowed  to  interfere;  and  tliat  if  the  judgment  of 
tlie  Court,  reducing  the  trust-deed,  should  be  affirmed 
on  appeal,  and  il  should  be  found  that  lie  (Taylor) 
bad  not  already  renounced  the  trnit,  he  would  resume 
his  actire  duties  at.  truxtae,  the  moment  the  finnl 
judgments  in  these  respects  put  him  iii  a  situation  to 
do  BO.  The  Lord  Ordinary,  on  15th  June  1833,  pro. 
naunced  the  following  tntertoculor : — 

"  Hsving  Bguin  bMrd  parties'  proeuratun  on  the  preliiniDSrr 
Jefence  itsted,  that  Mr  Robert  Taylor,  one  of  the  truBtees  ori- 
ginally nimed,  does  not  concur  in  the  Hction;  a»d  hiring  con. 
Sideied  the  letter  written  by  the  nsid  Robert  Taylor,  in  eon- 
^equenceoFsntntimalian,  in  terms  of  the  Lord  Ordinnry'sappoint- 
Dient,  In  renpect  that  the  (sid  R«bert  Taylor  did  formerly  re- 
nounce and  divest  biisaeif  of  bis  capacity  of  tniitec,  and  sny 
noweni  vested  in  him  ai  iiich,  and  that  he  does  not  now  declare 
hia  delerminstian,  so  far  as  it  mny  he  competent  to  him,  to 
Tesume  (he  character,  and  dlicharge  the  duties  of  a  trustee;  in 
respect  that  his  letter  produced  is  manifestly  written  fnr  (h« 
purpose,  or  with  the  efTect  of  supporting  the  viewa  of  ibe  de- 
fender in  this  action,  and  of  preventing  justice  being  done  be- 
tween him  and  the  trust-estate ;  and  In  respect  of  the  nature  and 
Fomi  of  the  action  Islely  raited  by  the  defender  William  fie. 
xeridge,  against  the  present  pursuers,  repels  the  said  preliminary 
defence :  And  having  heard  partiea'  procurators  On  ihe  other 
preliminary  defpnire,  repels  tiie  same ;  And,  in  retpect  the 
defenderdeclares  his  intention  of  reclaiming  against  (his  interlo- 
cutor. Finds  hirn  liable  to  the  pursuers  in  the  eipenses  of  the 
Jreliminsry  discussion,  of  which  allows  an  account  to  be  giren 
I,  and  remits  to  (be  auditor  (o  lax  the  same,  snd  to  report." 

The  defender  Reclaimed,  repeating  his  former  pleas, 
Rnd  pftrtioularlf,  that  the  estate  was  under  the  raa- 
nagement  of  «  judicial  factor,  who  had  full  and  only 
right  in  the  circumstances,  pending  the  appeal,  to  vin- 
dicate the  interests  thereof,  and  call  the  defender  to 
Bcconnt;  but  that  sueh  judiciftl  factor  wu  no  party 
to  the  prooeediDgt.     At  adriaing; 

Lord  Praidml.— Can  it  be  contended  (bst  Mr  Bemidge  Is 
not  bound  to  account  U  sll  7  I  apprehend  the  Court  can  force 
Mr  Taylor  (o  act;  and  we  sbosld  order  serrice  to  be  msde 
on  bim.     We  did  so  in  the  case  of  Auchlerlony. 

Lerd  GiUia.—l  tblnk  Mr  Tsylor  Is  wrong  here  ;  but  unbsp- 
pily  there  is  s  distinction  between  this  case  and  ibat  of  Auch- 
tcTlonv.  Taylor  is  no  party  to  this  action  ;— the  Lord  Ordinary 
«sks  nin  wbctbes  he  will  act  or  not.  But  I  tbink  he  should 
hare  been  asked  whether  or  not  bs  would  sist  himtelt  I  (bink 
Tsylor  is  a  trustee,  and  eaniiai  discorer  on  wbst  grounds  the 
Lord  Ordinary  states  that  he  renounced  being  trjuateii.  Why 
ht  has  done  this,  by  appointing  another  person  to  act  ai  trustee 
for  him.  That  deed  is  set  aside;  but  was  the  granting  that  deed 
not  the  moat  solemn  acceptance  of  the  original  trust ;  for  if  he 
WIS  not  trustee  be  eonld  not  grant  socb  s  deed.  Having  ac- 
cepted originally,  I  bold  that  he  is  still  liable.  If  be  had  eflec- 
tually  renounced  (hen,  no  doubt  the  interlocutor  of  the  Lord 
Ordinary  is  right;  but  I  think  he  has  not  renoitnrcd.  If 
Taylor  wlU  not  concur,  the  Court  ran  compel  bim.  But  I  think 
we  can  pronounce  no  judgment,  without  ordering  him  to  be  msde 
•  psrly. 

Th«  Coart  prMosnced  Ais  inlsrlooator; 


"  Before  answer,  Grsnt  wanwtt  to  Macen  of  Court  end 
Messengers-st-Arms  to  serve  this  reclaiming  note,  with  this  de- 
liverance, upon  the  within  mentioned  Roliert  Taylor,  and  or- 
dain bim  explicitly  to  answer,  within  eight  duys  after  serrice, 
whether  be  means  (o  give  or  to  refuse  hia  coucuttence  to  tbis 
action." 

First  Division. — lyord  Ordinary,  Moncreiff. — Acl.  Dean  of 
Faculty  (Hope),  Penney— ^((.  Chritliaon.— Smith  t  Kin, 
near,  and  W.  Renny,  W.S.,  Agentx Clerk.— [J.  W-V.] 


13/A  Nrntember  JS3S. 
No.  16. — Moniiis    Pollok,    Ad-eoeator,  v.  WtLi-iAii 
KoB&HTSON,  Collector  nf  the   Atsftunirnt  Jor    the 
Poor  qf'lhe  Paruh  ofGuvaii,  Rrxpondent. 

Poor — Jurisdiction— A  drum  (ion — Competency  — T6t  Unilori 
and  Kiri-Setiion  «/<•  pariih  having  Jired  Ibr  oimmnl  and  mode 
u/'  ousuincisf  fir  Iht  poof,  and  aulAetiieit  liiir  CBttccTor  (•  re- 
toprr  Ike  lam*  I  a»dki*aung  railed  an  atlitm,  oitd  Maimtd 
dtcrte  b^/are  Ikt  Sbtriff  ag^mt  cne  i^  tkt  heriimi  sod  At  *>• 
ritar  kaciHg  aditKOftd—Held,  I.  Tiat  Iht  J-lgt  Ord.nnry  bad 
no  /miaer  to  mine  lir  decuiont  ^Iht  Hrrilori  and  Kirk-Siaion, 
or  to  inquire  into  tlielr  les^i'S- — '-f-  Tkat  in  an  adBDCoitai  of 
tit  Skeriff"!  judgiamt,  U  iKii  ineampelent  to  inquire  into  Ik* 
legolily  u/tuek  dccuiom. 

The  Heritors  and  Kirk-Session  of  Govan,  at  a  meet- 
ing on  :i6th  Uctober  1B26,  held  fur  the  purpose  of 
laying  on  the  aseessmeat  for  the  maintenance  of  th« 
poor  of  the  parish,  fixed  the  sum  for  sjich  purpose  at 
£800  Sterling  for  the  year  1H2G-7,— one-lialf  (hereof 
to  be  payable  hy  the  tenuni,  and  the  other  half  by  tlia 
landlords  within  the  pariKh.  In  1827  and  iti'M,  the 
Heritors  and  Kirk-Session,  at  their  general  meetinga, 
also  made  an  assessment, — in  the  former  year  of  £tJUO, 
and  in  the  latter  of  £lOOO,  to  he  paid  as  that  of  1U26, — 
one-half  by  the  loudbrds  «od  the  other  half  by  the 
tenants. 

The  respondent,  Mr  Robertson,  wai  appointed  col- 
lector, and  a  committee  was  named  to  survey  th« 
landward  part  of  the  parish,  that  the  propurtious  for 
which  each  proprietor  or  tenant  was  liable  might  be 
ascertained  and  allocated.  1'he  advocatur,  Mr  Pulluk, 
who  is  a  proprietor  uf  considerable  manufactoriee 
within  the  parish,  was  localled  upon  for  certain  snmn 
dnrtng  each  of  these  years  ;  but  having  declined  to 
pay,  upon  an  allegation  that  the  ijiode  of  assessment 
adoptcH]  by  the  heritors  was  contrary  to  law,  the  re- 
spondent, aa  directed  by  the  heritors,  raised  an  action 
against  him  before  the  Sheriff  of  Lanarkshire,  con- 
mding  for  the  arrears  due.  Jn  defence,  it  was  plead- 
ed— That  by  the  Statute,  the  only  legal  mode  of  laying 
on  an  asseasmeat  for  the  maintenance  of  the  poor,  was 
to  lay  the  one-half  on  the  heritable  property  and  the 
other  half  on  meana  and  substance,  whereas  the  asseas- 
ments  in  qneBtion  had  been  wholly  leid  upon  rental. 
After  a  variety  of  proceedings,  the  Sberiff-subslitute, 
on  4th  April  1831,  prunuuneed  the  fulluwiug  interlu- 
cator: 

*'  Having  advised  the  proof  adduced  by  the  pursuer,  with  note 
for  bim  renouncing  prolialion,  and  the  term  for  proving  bein^ 
cireumduced  against  the  defender,  and  again  considered  the  pre- 
vious steps  of  process  and  productions,  hulda  the  proof  as  finsUj 
concluded  i  finds  it  instructed, by  tbe  minutes  of  tbe  meeliiisa  of 
the  beriiora  uf  the  parish  of  Uovan,  ceriiQed  copies  of  wbicb 
are  produced,  that  tbe  defender  n-as  present  at  the  meetings  of 
the  bsrltors  when  the  asBessments  were  laid  on  fur  tbe  mainten- 
ance of  tbe  poor  of  the  parish  for  the  years  in  qneatirjn  :  Finds 
that  it  appsers  from  ssid  minutes,  thataltbough  tbe  defender  ob- 


rfO 


TH£  SCOTTISH  JURIST 


jected  to  tbe  mode  of  MMMDent,  fail  otriectioni  were  overraled 
by  the  mettingi.  rrpeU  the  defence*  ;  andi  ibe  defender  liable 
in  pajinent  to  ihe  purMer  (in  bia  cbHracter  of  colleelor  of  a»~ 
sesiiDenI),  confonn  to  the  concluiiona  oftbe  libel ;  Gnda  ibe  de- 
fender liable  in  expennea  ;  allows  an  account  [bereof  to  be  giten 
ir,  and  remits  the  nme.  wben  lodged,  to  tbe  auditor  to  tax  and 
report,  and  deremi." 

Thi«  interlocutor  baving  been  afterwu-ds  adhered 
to,  Mr  Pollok  advocated,  pleading — I.  That  the  law- 
ful mode  of  a^neisment  for  Bupportin^  the  poor  in 
landward  parishen,  ai  fixed  by  Sutute  1663,  c.  16, 
rpgfardine'  b^gara  and  vagabond*,  and  extended  to 
the  regurar  pour  by  Proclamation  William  and  Mary, 
llih  Augutt  1692,  ratified  and  revived  by  Statute 
1(>58,  c  21,  ia,  that  one-half  of  the  whole  ikmount  re- 
quired ahHll  be  levied  from  the  heritable  property  in 
the  pari»h,  in  whatever  manner  the  majority  of  heri- 
Ifirs  may  agree,  and  the  other  half  from  the  inhabitaiiti 
wittiiu  the  pariah,  according  tu  their  means  and  sub- 
stance, or  moveable  property  wherever  »ituate;  and 
it  wa*  unlawful  fur  the  majority  of  heritors,  in  Uie 
present  case,  to  Inv  the  whole  upon  heritable  properly. 
—II.  The  Sheriff  decided  the  cause  before  the  puint 
aa  to  the  legality  of  the  mode  of  aRie^iBment  was 
argued. — Hi.  AUhoagb  the  heritors  have  power  to 
aaseas  for  the  half  leviable  from  heritable  properly  in 
■ny  way  they  may  judge  right,  they  have  no  anch 
'n  regard  to  the  other  lialf,^-^IV.  Although  the 


i>lieriff  ma^  not  be  entitled  to  review  the  proceedings 
of  the  Hentora  and  Kirk-Sasaion,  in  regard  to  mat- 
tere  within  their  juriadiction,  he  is  neither  bonnd  nur 
entitled  to  enforce  any  acta  of  that  body  which  are  in 
direct  rivlation  of  the  Statute*,  upon  which  alone  their 
juriadiction  depends. — V,  At  any  rate,  it  is  compe- 
tent fur  the  Court  of  Session  to  grant  redremi  in  the 
S«sent  form.  The  respondent  pleaded — I.  That  the 
eritors  and  Kirk-Session  have  the  exclu»ive  power 
of  fixing  parochial  assessments  fur  support  of  the 
poor  in  landward  parishea,  and  fixing  tile  mode  of  ita 
Gtdlection, — and  have  power  tu  lay  t>ii  that  assessment 
according  to  the  real  rent  of  the  lipritahle  property 
within  the  pariah. — II.  The  proceedings  of  such  a 
liody  are  nut  subject  to  the  review  of  any  Inferior 
Court,  either  as  to  the  quantum  or  modu  of  aasesa- 
mt-nl. — III.  The  mode  of  a»t>easment  uomplained  of 
having  been  agreed  to  at  meetings  regularly  called, 
and  the  respondent  having  been  appointed  to  collect 
the  amount,  the  Sheriff  was  right  in  giving  decree 
against  the  advocator. — IV.  The  mode  of  assessment 
must  receive  effect  in  Courts  of  law  aa  being  legal, 
until  set  anide  by  the  Supreme  Court ;  and  it  is  not 
competent  in  this  advocation  to  diacuss  the  question 
as  to  the  validity  of  the  mode  of  assessment. — V.  The 
advocator  lias  no  interest  to  maintain  the  present  de- 
fence;  because,  if  the  assessment  were  laid  both  on 
lieritnhle  property  and  on  means  and  substance,  his 

Eroportion  would  be  larger  than  lliat  fur  which  be 
ait  been  assessed. 
The  Lord  Ordinary,  on   9th  February  1833,  pro- 
nonnced  the  following  interlocutor  : 

"  Hanug  beard  parties'  procuraton,  and  conaidered  the  closed 
record,  Repels  the  ol^eclion  of  Ibe  respondent  to  the  rompe- 
tency  uf  dincuaiing,  in  ihii  advocation,  the  queation  of  the  le- 
gality of  the  mode  of  aaaeaament  aoughE  to  be  enforced ;  and 
appoints  parties  to  be  farther  heatd,  that  this  point,  ftmaing  the 


merits  of  the  raua^  may  be  delcrmiued. — Ifoit. — The  respon- 
deots  have  declined  to  arf^ie  the  legality  of  the  asaessment,  on 
Ibe  ETOund  [hat  the  Sheriff  had  not  ibe  power  of  reviewing  Ebe 
resolulion  of  the  Heritors  and  Kirk-Suasion,  and  tbat,  conae- 
qiienlly,  bia  judgmenl  giving  effect  to  thai  resolution,  nnnot 
competently  be  qoeationed  in  this  advocation.  Tha  Lord  Or- 
dinary think*  that  the  objection  is  bad.  The  Herttora  sod  Kirk. 
Eesaion  are  not  a  Court,  in  the  proper  aenaeof  thetenn.  Tbey 
must  be  considered  as  a  board  or  commission,  intrusted  by  law 
with  cerfain  powera  in  regard  to  ibe  mainlenaure  of  tbe  poor, 
which  powers  rei|uirF  occasionally  for  ibeir  eiecution,  aa  in  the 
preaent  case,  an  application  to  tbe  Judge  Ordinary.  In  some 
matters,  such,  amciiig  others,  aa  tbe  necessity  or  amoent  of  as- 
sessment, and  the  appropriation  of  it  to  the  support  of  indivi- 
duals, or  psrtieular  deacripciona  of  individuals,  wbitb  msllers 
■re  considered  to  fiiil  properly  within  Ibeir  Eogniiance,  it  has 
been  decided,  that  an  inferior  judicature  cannot  review  Ibeir  de- 
termination j  and,  in  such  cases,  Ihe  Sheriff,  when  applied  to, 
may  be  said  to  act  rather  ministerially  than  judicially,  in  ssncliun- 

tbe  present  case — on  the  ground  of  the  illegality  of  a  gener^ 
mode  of  asaessment — and  a  question  is  thus  raiaed,  whether 
that  which  tbey  hare  done  is  within  their  powers  or  not,  it  ap- 
pears to  the  Lord  Ordinary,  Ibal  the  SheriO'  and  this  Court,  in 
renewing  his  judgment,  must  have  juriadiction  to  entertaio  and 
determine  that  point ;  because  it  truly  resolves  into  the  (queation, 
whether  the  case  be  one  which  aulhoriaes  the  Judge  Ordinary  to 
interpoae  or  not.  Thus,  to  take  the  case  with  wbicb  Ibe  re- 
apondent  undertakes,  in  bis  argument  on  tbe  merits,  to  identify 
Ibepresenti — If  a  commisaian  were  appointed  with  powers  to 
levy  an  aaseMment,  for-  a  particular  purpose.  >  upon  means  and 
sulistsnce,  wherever  ailuate,'  it  would  probably  be  held  ineom. 
peteni  to  discuss,  in  the  course  of  procedure  before  tbe  SherifiT, 
tor  lbs  eiifurcement  of  tbe  assessment,  an  objection  to  Ihe  eali- 
male  made  iena  foU  by  the  eommiiisiun  of  the  property  of  the 
individual  aaaeasea.  Uut  if  tbe  objection  waa.  thai,  instead  of 
aaaeasing  according  to  meant  and  kubstancc,  tie  commiialon  had 
adopted  tbe  real  rent  within  thepariBb.of  any  other  unaulhoriaed 
aeale  of  astpssinent,  the  SherilT,  it  ia  apprehended,  would  be  not 
merely  entjllvd.  but  bound  lo  inquire,  whether  or  not,  aecording 
to  the  Jfgal  conatrucliou  of  tbe  Statute,  tlie  objections  were  well 
founded.  This  dialinetion  ia  exempli^ed  in  many  uf  Ibe  cast's 
referred  to  by  the  adTocator.  In  particular,  thai  of  Lawiie  v. 
Dteghom,  ad  Dec.  1797.  ia  an  express  ■□tbority,  In  cirrum- 
alaiices  exactly  similar.  There,  the  Magiitrstes  of  Glasgow, 
iu  their  judicial  cbaraeler,  decerned  againn  Mr  Dreghorn,  in  au 
action  brought  against  him  by  the  collector  of  poora'  rates,  for 
the  enforreinent  of  au  asaessment  laid  on  by  them,  or  persons 
acting  under  their  autburily,  having  precisely  Ihe  same  power 
within  burgh,  as  those  of  tbe  Heritors  and  Kirk-Sestiun  inland- 
ward  parishes.  Mr  Dregborn'a  defence  was,  the  illegality  of  the 
mode  of  assessment.  The  rsae  was  brought  befora  the  Conrl 
by  advocation ;  and  although  tbe  judgment  of  the  Magistiats* 
was  sustained,  it  was  sustained  upon  the  merits ;  and  it  is  clearly 
estubliahed  by  the  report,  that  the  competency  of  inquiring  in  Ik 
and  deciding  the  queation  of  the  legality  of  tbe  aBsessiceot 
never  was  called  in  question." 

The  respondent  having  reclaimed,  miiintea  of  debata 
were  ordered  and  lodged,  wben  it  was  pleaded  for 
tbe  respondent — I.  The  Sheriff,  or  other  judge  ordi- 
nary of  the  bonndi  within  which  an  heritor  may  reatde 
who  ii  liable  to  be  assessed  for  support  of  the  poor, 
has  no  power  to  determine  any  qOestion  raised  in  re- 
gard to  the  legality  of  the  assessment  ex  facie  xegU' 
larly  fixed  by  the  Heritors  and  Kirk-SMsion.— II. 
Supposing  tbe  assessment  to  be  liable  to  objection, 
the  respondent,  being  a  mere  temporary  collector,  ia 
not  bound  to  diacust  that  objection  with  the  advoca- 
tor; but  if  the  latter  means  to  try  its  validity,  he 
must  do  so  with  the  other  heritors,  by  whom  it  waa 
laid  on  ;  and  tbe  question  cannot  be  competently  tried 
at  all,  uoleu  anch  faeriton  are  called. — 111.  The  very 
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qoMtlim  noir  at  iune  wm  derided  by  tba  Seeond 

Diriaton,  in  the  case  of  the  pnrUh  of  Ayton>  The  sd- 
TocHtor  cuDtetided — I.  Thut  the  Sheriff  had  s  power 
of  review  uf  the  proceedings  of  the  herilon. — II.  At 
leut,  ao  far  as  t)iea«  proctredinga  were  ubra  viret  of 
tiiat  body,  the  Sheriff  wa*  entitled,  and  oompeteat  to 
girt  redrrax. — III.  That  at  anjr  rate,  the  Saprame 
Court  bad  such  power,  and  were  entitled  to  do  so 
under  this  adructition.     At  advising, 

Lard  Btttfrai). — I  haT8  no  doubt  it  all  in  the  caw.  Aa  to  ths 
qneallon  of  jurisdiction,  no  conieiit  of  pirtin  Can  create  a  jurii- 
(Kction  in  a  Jud^.  nor  can  any  Act  of  Sedeninc  ordeeiakin  of 
tbi*  Court  Ao  *o  cither.  That  1  conceiva  to  be  ()uitc  clear.  In 
qneationa  ancrh  aa  chia,  I  look  to  tfaa  general  policy  of  tbe  law ; 
and  I  alwiy*  bave  undentood  tbat  Ibc  Act  157fi  regulated  tbe 
whole  procepdinga  in  regard  to  aateument  for  tbe  poori  and 
that  tbe  deriaioni  of  the  Heritora  and  Kirk-Seaalon,  tn  aaeb 
matten  aa  are  mentioned  in  the  Act,  could  not  be  called  in  quea- 
tioD.  exceirt  before  tbe  Supreme  Court  Tbe  object  of  thia  !a 
very  plain  and  very  jodicious— to  prevent  tbat  collision  which 
mighl  take  place  between  tbe  dedaiona  of  Inferior  Jndgea ;  and 
therefore  the  nduiive  power  is  given  to  tbe  Supreme  Court. 
I  can  ace  no  diatinction  between  the  mode  of  eoUeetJon  and  tbe 
node  of  as«*sment  pointed  out  in  tbe  Act.  Whenever  ths 
Heiiton  and  Kirk-Snaion.  at  a  regular  meeting,  have  (outmI  and 
determined  ao  and  ao,  tbe  Sheriff  is  bound  to  give  effect  to  that 
deciaion,  and  baa  no  power  to  refine  so  to  do.  Hy  opinion  ia, 
that  the  interlocutor  ia  wrong,  on  principle  and  expediency, — bot 
I  have  no  idea,  beaidea.  (biiafter  *bc  decision  pronounced  by  the 
other  Division  of  the  Court,  we  should,  without  very  atrong  rea- 
Mn«,  pronounce  an  opposite  one  here. 

Ltrd  Gittiti. — I  view  the  caae  very  much  in  the  same  way. 
1  think  the  caae  of  Ayton  la  directly  in  point.  No  doobt  the 
Lord  Ordinary  atalea  in  bla  note,  "  that  in  aome  maltera, — soch, 
among  others,  as  the  neceasityor  amount  of  aaaeaanent,  and  tbe 
appropriation  of  it  to  the  support  of  ladlviduala,  or  particular 
dtachption  of  individuals,  which  are  eonaidered  to  Ml  property 
within  their  (the  Heriton  and  Kirk-Seaalon)  cogniMnee,  It  haa 
ben  decided  that  an  inferior  judieatoty  cannot  review  their  d». 
temination  i  and  in  aurb  cases,  when  ^iplied  to,  tbe  Sheriff  inay 
be  aaid  to  act  rather  miniateriHlly  tbeo  jadieially  in  aancCioning 
It  with  bia  decree.  But  when  an  objection  is  taken,  aa  in  the 
preeent  caie,  on  tbe  ground  of  the  illegality  of  a  general  mode 
of  aaaeasment, — and  a  question  is  thus  tldaed,  wbetber  tbat  which 
they  have  doneia  nitbin  their  powera  or  not?  It  appear*  to  the 
Lord  Ordinary,  that  the  Sberiff  and  thia  Court,  In  reviewing  hia 
jodgment,  must  bave  juriadietion  ro  entertain  and  detamlne  tbat 
-  Mnt,"  &c.     But  ii  not  the  objection  in  every  caae,  that  what 

IS  been  done  by  tbe  judgment  complained  of  is  illegal.  It  la 
aaid  that  the  Sheriff  cannot  review,  ao  far  aa  regards  £e  ammitt 
of  tbe  asaeaament,  but  it  ia  said  be  may  review  the  morf*  of  it. 
I  cannot  see  tbe  distinction  ;  nor  ran  I  see  tbe  diatinction  at- 
tempted between  (he  power  of  ttw  Sberiff  aa  to  the  mode  of  aa- 
•esament  and  mode  of  collection.  I  wouM  bave  bad  oo  olgee- 
tion  to  take  tbe  opinion  of  the  whole  Court,  but  for  the  ded^oa 
in  the  case  of  Avion,  which  ia  eoncluaive.  If  we  differed  from 
that  deciaion,  and  called  it  in  question,  we  AodM  take  taidb  opi- 
irion ;  but  when  w*  concur  in  it,  I  aee  no  propriety  in  consnltuqc 
tbe  other  Judges. 

Tbe  Other  Jodgei  coociirred,  and  t^e  fbllowiag  in- 
ter! oca  tor  waa  pronounced 


"  Alter  the  interloctitor  of  the  Lord  Ordinary 
^ainai :  Fiud  the  advocation  Incompetent  j  diamia*  tfae  uow, 
■nd  decern :  Find  the  advocatot  liable  in  expenaaa,  and  remit 
the  aecouM,"  Itc 

Advocalor-s  Audoriilet.— Stat.  1469,  c.  S8;  1475,  c  62. 
Enk.  L4.S.  iUg.  HBJ.Il.ie.  sec.  28,97.  LawriaKDreg. 
bom,  3d  Decacnber  I7B7.  Carricb,  IBth  Dewnber  iea». 
Cacgill.  Sgih  Kebnwy  181B.  Cochrane,  lltb  February  1833. 
luvereak,  38th  May  i7M.  Buchanan  v.  Pa^r,  21st  Februaiy 
I8-J7;  S.  b  D.  Sut.  1663,  c.  16.  Pmclam.  1602,  llib  Au- 
gust;   Stat.   M98,  c  CI.    Huasell,  IBtb  Janmry  i?04 ;  H. 


T8SI.     C«MI*aaarLoMd(M,28thMayl793ilI.7We.     Daw- 
son, I8th  FebruaiT  1800,     Cocatorphinaw    LOU>  Uareh  181 S. 
Young,  SStb  JuM  1814.     Newal,  aOtb  May  1838,  Houaa  af 
Lorda,  lB3a 
Heapoadeafa  Aatharitica. — Duatop'a  Pamch.   Law,  p.  870. 


Frat  IKviitoa Lord  Oidinair.  FuUeiton — For  the  Ad. 

.jcalor,    Pyper.— ^A.  Dean   of    Faculty  (Uope).    Wilson.— 
Richard  Cowan,  and  Douglas  and  Grabaaie,   W.S.,  Agenta. — 


Mr  Bell,  Clerk.— [Jl  W.  i).] 


\9thNooember\93&. 
No.  17. — D.  H.  M.   Hahilton,  Purnier,  v.  Alzx- 
AHDKK  Chancellor   and  Millab'b    TfitiBTBBSt 
De/eaden. 
Eieambion — Resarvation  of  Minea,  Hinerala  and  Si^eriorities 
— Reduction — Tin  Court  Jouud  that  on  aoanMoH  tf  ccrtein 
nlaiUd  landl  uai  not  rrducible,  an  the  ground  tHal  Ik*   mMW, 
Rutob,  mitieralt  and  tupfnaritiet  i^each  rere  rttrted  (o  (ite  er- 
ehmging  jwrtiti,  oi  tfma  traimtiem  had  tetm  place,  mud  ttat  U 
was  aba  eamprtttu  M  asaaaai  lit  mintnlt,  {«. 
A    deed   of  tailiie  of  tbe  lauds   of  Raplocli  and 
othen  waa,  upon  the  S4t)i  NoTember   1726,  executed 
by  Major  Oaviu  Hamilton,  with  conaent  of  bia  wife, 
and  registered  in  tfae  R^iter  of  Tailaiea  tlie   18th 
day  of  July  1727,  and  in  tho  booki  of  Council  and 
Session  the  lOth  Atwnst  17S0.     Under  thia  bond  of 
tailaie  the  pursuer's  father,   Roger  Montgomery  Ha- 
milton Maeneill,  ■noeeeded,  ana  made  op  titles.    The 
pnraner  thereafter  tneoeeded,  and  made  np  titles  to 
the  same.     Mrs  Katherine  Bimey  or  Mitchelson   of 
ShieldhiH,  by  deed  of  excambion,  dated  March  1805, 
made  over,  in  terms  of  the   10th  George  III.  cap. 
51,  to  the  ptiraner't  father,   the  lands  of   Harelees 
and  Patchy,  extending  to  about  thirteen  acres,  in  ex- 
chanre  for  whieh  she  received  tbe  lands  of  Clayslaps 
and  Kaploehwood   or  Crossgates,  amounting  to  up- 
wards of  twenty-foren  acres.     Tfae  excambion  pro- 
Deeded  on  the  grovada,  that  the  exchange   wu  for 
the  mutual  benefit  of  the  aaid  parties.     Mrs  Mitchel- 
ton  diiposed  of  the  land  she  receired  to  Hamilton  of 
Fairholm;  and  he  told  it  in  IB  10  to  Archibald  Millar, 
W.S.,  whose  lands  of  Olenavon  were  eontiguont  to  it. 
The  pursuer  browht  an  action  against  the  repre- 
iontatives  of  Mn  Mitcbelson,  and  also  aKainst  the 
trustees  of  Mr  Millar,  concluding  for  reduction   of 
the  said  deed  of  excambion,  and  the  sttbteqitent  diapo- 
■itions  of,  and  infeftmentt  in  aaid  lands,  on  tbe  grounds, 
that  tEie  proceedingt  before  the  Sheriff  were  irregular, 
and  that  taid  excambion  wat  indolent  and  coIln- 
sire,  disadvantageous  and  injnriout   to  the  entailed 
estate,  and  that  the  snperiorilies,  mines,  metals,  and 
minerals,  were  reserred  and  declared  to  belong  to  the 
parties  tvapectirely,  at  if  no  excambion  had  taken 
place. 
Lord  Monereiff,  on  6th  March  16S0,  ittned  an  order 
for  eases  to  the   Seoond  Diviiion,  which  be  accom- 
panied with  thit  note,   which  containi  tbe  eaenliatia 
of  the  matter  in  diipute: 

"  It  may  be  proper  to  ei^liln  why  this  etae  la  reported,  aU 
tbongb  there  tie  at  leaat  two  matters  of  fact  on  whicb  ibc 
partlea  are  at  varknee.  The  original  contnet  of  ez^unbioa  waa 
made  wiA  Mrs  Mltcbdaoo.  Bbe  soM  tfae  birf  wbieb  abe  get 
to  Hr  HtmOtOB  of  FMofen ;  and  be  sold  it  to  Mr  Maar. 
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WluttnrtD^bctbw^litorifiHMikim  •£  Fd^twli^  nadw 
itie  arcrMeau  in  tbe  coodncendcnct^  IbcM  tami  (o  be  na 
Kwod  (o  doubt  tbit  Mr  Milbr  wu  ■  kwajU*  putdiawi,  tnn*- 
mctirg  on  ths  failb  or  the  record* ;  and  At  or^oal  truMCliun 
CMiDot  be  reached  io  ihii  tttioa  of  nduetiim,  witboat  reducing 
tb«  title  u  it  itnidi  in  fail  rrpreaeiitMiTea.  It  ii  tbeicfore  ■ 
quMtion  of  importence,  what  Rvirmenta  i*  fict,  and  wutii*  «■•- 
efudndi  in  law,  are  relevant, — Ur  Millar'*  repreaentatiTii  plead- 
ing tbat  thi!7  cannot  be  affected  ty  an^  tbing  but  iireevltila, 
■mouDtJDg  to  nullity,  in  tbe  proceedinga.  Tbe>mott  materiBl 
aT<ermetit<  of  SKt  on  wbicb  tliB  parlie*  differ  aie,  lif,  A  po«i- 
tive  itatemeat  bj  tbe  pnnuer,  tbat  tbe  land*  of  PKcbf,  RivcB 
bj  Mrs  Uitehelaoa  in  eschangc,  da  not  ■^'aiit  an;  paK  of  the 
entailed  eitate,  which  he  ;^(  tofHvrei  while  tbe  defenderi 
elate,  tbat  all  the  title*  beer  that  Ibey  da  adjoin  :  And,  2rf,  Tbe 
itatement  in  the  Bth  artide  or  tbe  eondeeeendence,  thai  one  of 
tbe  conaideratioDi  bf  which  Mr  Hamilton  Macneill  wai  induced 
to  enter  into  the  ficambion  waa  a  paynetit  of  jEIM  or  £SDO  bf 
Mr  HamiUan  of  Fairholm,  (nol  bf  Mri  MitcbelaoD,)  at  whole 
inatigation,  and  for  whoae  beboof,  it  is  aaid  tbe  trannetioD  waa 
canied  into  effect,  while  it  ia  not  diatinctl;  averred  tbat  ateo 
Mra  Mitriielaon  waa  privy  to  tbia  arrangeoMmL  The  defender* 
deiiy  the  fact  of  anch  a  pajnnenl,  but  alaia  deny  tbe  relerancf  of 
it  in  a  (joealion  with  tbcm.  A  liird  point  of  tome  impor- 
tance relate*  to  the  compeleDCr  under  the  Act  of  Parliament,  of 
exchanging  tbe  i»r/acc  of  the  land.  re*«rving  jtiac  tnda  tbe  ni- 
Dcrala.  In  thi«  aCale  of  (he  dee. — the  pursuer,  maintaining  tbat 
be  bat  a  clear  caae  without  tbe  disputed  facta,  and  the  defender* 
maintaining  tbat  (here  i*  no  relevant  ca*e  at  all,  or  that,  at  all 
event*,  it  i*  only  on  the  poiat  of  ntaifnUf  that  an*  inquiry  la 
neecmry, — it  hai  appeared  to  the  Lord  Ordinary,  tbat  the  beat 
coone  for  extricating  ibe  caae  il  to  report  it,  in  order  that,  if 
tbe  Coort  ahould  think  that  inveatigation  of  facta  ia  neceaiaij, 
Ibey  may  coaiider  whether,  in  a  caae  involving  *o  much  matter 
of  law,  the  inquiry  ihould  not  be  limited  to  apecial  beta  i  and 
whether  it  nay  not  be  proper,  in  caae  a  jury  trial  iball  be  order- 
ed, tbat  tbe  iaaoe*  *hould  be  aettkd  by  the  Court  iiaelf,  before 


Tha  purtner  pleaded — I.  A  contract  of  excambion 
of  eatailed  latidr,  bearing  to  have  been  conducted  is 
terms  of  the  lOlh  of  George  III.  o.  51,  will  be  re- 
ducible, if  it  appear,  froni  tbe  unequal  and  disadvan- 
tageoui  term*  oT  the  exchange,  tbat  the  contract  wa« 
coltoaire. — II.  If  it  appear  that,  in  cenHdemtion  of  aaid 
contract,  a  anm  of  money  was  paid  to  the  person  in  poa- 
seiiaion  of  the  entailed  estate. — III.  Such  a  contract  will, 
in  like  manner,  be  reducible,  if  it  appear  that  the  ex- 
change waa  not  beneficial  to,  or  convenient  for  the 
entailed  ettate. — IV.  It  i*  not  competent  for  the  pro- 
prietor of  an  entailed  eatate  to  make  a  partial  ex- 
change, by  ^xcambing  certain  part*  of  it  for  other 
landi,  while  each  part^  retains  certain  privilege*  and 
pertinenta,  tnch  ai  mines,  mineral*,  metals,  t^irlage, 
&&  applicable  and  pertaining  to  tbe  tanda  given  up 
by  him, — V.  No  contract  of  escatnbion,  under  the 
lOtb  of  G«orge  III.  c.  51,  can  be  effectual,  unlets  the 
next  heir  of  entail  to  the  party  in  poaaeaaion  be  cited 
to  appear  for  hii  interest,  during  tbe  dependence  of 
tbe  preliminary  proceedings  before  the  Slieriff. — VI. 
The  puraner,  having  auffered  lou  by  the  said  ex- 
ehange,  ii  entitled  to  compensation  in  name  of  da- 
mages. 

Anawered  fur  Cbancellor — T.  The  proceedings  un- 
der (he  application  tu  tbe  Sheriff  being  exjaae  per- 
factly  regular  and  unexeeptionable,  and  the  rMaisitea 
of  the  Stfttnts  baing  in  all  respects  oeiaplied  with,  the 
preaent  action  of  reduction  cannot  be  maintained 
against  tbe  third  parties  tu  whom  the  laoda  have  hern 
aucoetnreljr  disponed,  or  to  tbe  efimt  of  aettiag  aiide 


their  right!  aad  tides,  and  uf  restoring  the  land  ta  th« 
eatate  oi  Uaploch,  and  replacing  it  under  th«  fetters 
of  tbe  Raplocfa  entail. — 11,  £r«n  aa  in  a  qaesUon  with 
Mrs  Mitehelaun,  <ir  the  defender  a*  her  repressaia- 
tive,  the  contraot  of  excambion,  and  all  that  has  fol- 
lowed, ia  clearly  unexceptionable ;  that  contraet  baing 
sarried  througa  with  perfect  good  faith  upon  boib 
■ides,  and  in  strict  conformity  tu  tbe  Statute,  the  tOth 
of  the  late  King,  alt  the  requisites  of  whtuh  w^re  duly 
complied  with. — III.  .Moro  partictdarly,  the  growKU 
of  the  porauer'a  objection*  to  the  procedure  under  tha 
Statute,  before  the  Sheritf,  are  either  untrue  in  point 
of  liwt,  or  irrelevant  in  point  of  law,  or  bollt  i — Itt, 
The  statemeot  as  to  tbe  consideration  which  his  Ei- 
ther received,  is  denied ;  bat,  at  all  events,  it  could  - 
not  affect  the  validity  of  the  contract,  seeing  that  such 
coofideratiott,  if  given  at  all,  was  given  without  tha 
knowledge  or  content  of  Mrs  Mitchelton,  and  that  it 
did  not,  in  any  degree,  affect  the  excambion  by  whieh 
lands  of  equal  value  were  exobai^d,  and  to  the  ad- 
vantage of  the  eotailed  estate.  2d/y,  The  atalementa 
aa  to  the  situation  and  value  of  the  lands  excarobed 
are  also  denied ;  and,  upon  these  points,  the  sworn 
report  uf  the  inspectora  and  valuators  named  by  the 
Sheriff,  and  which  report  waa  judicially  approved,  ia 
final  and  conclusive,  and  cannot  now  be  impeavhed  or 
aet  aside  upon  any  such  grounds  or  allegations  as  are 
set  forth  in  tbe  summons.  Sdlu,  Further,  there  is  no 
relevancy  in  the  |rieaa  fuanded  on  the  matu^  reaer- 
vation  of  the  metals  and  minerals,  or  on  the  stipal*- 
tions  relative  to  the  thirlage  and  public  burdens,  inas- 
much at  the  Statute  does  not  require  these  matters 
to  be  taken  into  account ;  and  these  provisions  and 
aiipulations,  &t  from  disturbing,  were  neoessary  to 
preaerve  tbe  perfect  equality  and  fairness  of  the  iraoa- 
aotion.  Lastly,  It  is  not  requisite  that  any  intima- 
tion should  be  giren  to  the  next  heir  of  entail. — IV. 
Tbe  pursuer,  by  possessing  the  lands  of  Hareletis  and 
Patchy  aa  part  of  bis  entailed  estate,  bat  completaly 
and  effectually  homologated  tbe  excambion  iu  ques- 
tion which  It  sought  to  be  reduced. — V.  There  are  no 
grounds  for  the  conclusion  of  damages. 

Millar's  Trustees  pleaded — I.  An  onerous  bona 
fide  purchaaer  of  laod  excambcd  by  hit  author,  under 
the  lOtb  Geo.  III.  c  51,  is  secure  from  challettga,  if 
the  provisions  uf  tbe  Statute  appear  tu  have  been  ob- 
served M^ci'e  of  the  proceeding*  beiore  the  Judga 
Ordinary,  which,  in  aquestion  with  him,  mutt  be  held 
to  be  priAaiio  probata  that  the  exchange  vrat  effecttHl 
in  terms  of  the  Statute. — II.  Even  if  it  was  compe- 
tent, in  a  question  with  an  oneruut  purchaser,  to 
ttate  latent  ubjectipns  to  auch  an  excambion,  all  tho 
eatential  requisites  uf  the  10th  Geo.  III.  c  51,  were 
obserred  in  the  exoamhiou  between  tbe  late  Mr*  Mit- 
ehelson  and  the  pursuer's  father,  and  the  tramaotioK 
was  perfieGtIy  fur  and  equal  between  the  parties.— 
111.  It  is  no  objection  tu  such  an  excambion,  if  it  it 
otherwiae  fair  and  equal,  that  the  exchange  is  con- 
fined to  the  surface  of  tbe  ianda,  and  that  the  mioes 
aad  tninarala  are  respaotiraly  reterrad  to  the  fbrmer 
proprietors,  or  tbat  the  public  burdens  are  allowed  to 
remain  as  before  the  excambion. — IV.  The  Statute 
10th  George  III.  c  51,  alune  regulates  and  permits 
BxohangH  to  be  wade'  by  proprititors  of  entailed  «■■ 
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UtM ;  and  there  ia  no  prorision  that  the  application 
fur,  or  tlie  proceeding  in,  an  exdian^e  be  intitaatMl 
(o  the  next  heir  of  entail. — V.  A  party  who  takes  poe- 
frettfiion  of  rronnd  excambrd,  in  virtue  of  the  above 
Statate,  ii  Itarred  by  homologation  from  aftertrardi 
challenging  the  excambiun,  ftilii  res  non  mnt  inte^ 
griB,}  on  account  of  any  alleged  defect  or  omiMion  in 
the  *latutory  re<]uiiiitei. 

The  Cunrt,  on  10th  December  1830,  ordered  addi- 
tional caae>  on  the  pointa  oF  law  arising  on  the  fauts 
of  the  cave.  Their  Lurdtiliips  thereafter,  on  14th 
Kebruary  1833,  ordered  the  opinion*  of  the  other 
Jodgei  to  be  taken  on  the  question  therein  argued ; 

"  Whether,  in  rrapect  of  tbe  mutual  rewrvstiona  of  the  mine* 
and  minerala  uid  luperioritf  of  the  landN  eicambeil,  u  tppear- 
ing  in  the  proreeding^  before  the  Sheriff,  snd  deeds  of  elcam. 
tnon,  and  eubiefiuent  titlei,  the  exnmbion  and  eubaequent  titlei 
are  reducible,  in  h  qnestion  with  b  third  partj  oDeroudf  ocquir- 
iog  ud  infeft  in  tbe  land*  excambed  ?'' 

The  consulted  Jndgea  returned  the  following  opi- 
niona; — 

Lordi  Preiidefit  aad  Balgrag. — "In  answer  to  the  question 
put  to  UB,  We  are  af  opinion,  that  reduction  ia  iit.1  competent 
un  account  of  the  rciiervation  of  the  mine*  and  minerals  and 
anperioritr.  for  tbe  fuUowingreaaoni: — Ino,  The  object  of  tbe 
Statute  is  clearly  and  solelf  to  rscilitati  agricultunil  improve- 
menta,  by  draining,  inctuoini;,  and  otherwise.  lUo,  Therefore, 
when  it  mention*  the  excambing  of  lamlt,  we  think  l\i\»  ought 
to  be  interpreted  to  mean  onlf  theaiirfaee  or  agrirultunil  pMrtof 
the  land.  Slia,  In  genera),  no  doubt,  a  disposition  to  land  car- 
ries mine*  and  minerala  ;  but  IhSf  may  be  aepArated,  and  often 
■re  so.  4le,  There  ia  no  meiitiun  in  [he  Act  about  mines  and 
intnerals.  A/»,  This  is  natural,  because,  in  many  cases  where 
mines  and  mineral)  had  never  been  worked,  it  might  be  impos- 
■ible  for  inspectnrs  to  value  them.  6(d,  It  might  be  highly  in- 
jurioua  to  the  entailed  eitate  lo  part  with  the  minerals  under 
cha  bnd*  eKcambed.  as  it  might  abaoiutely  prerent,  or  al  Icaat 
greatly  interfere  with,  the  working  uf  tbe  coal  ur  Other  mine- 
rals on  tbe  entailed  estate.  A',  g.  Suppose  u  levfl  run  through 
the  eicambed  lands,  then,  if  (he  minerals  were  Klveu  off,  tbe 
right  to  the  level  would  ceaoe,  unli'SS  reRiilited  by  a  special 
agreement,  whirb  again  might  materially  affect  the  value  of  the 
coal  gi*en  off.  7">d,  Tbe  parties  lereived  land  for  biiid.  There- 
fore the  reservation  leaves  each  party  ai  they  were  berore,  nei- 
ther better  nor  wiirse.  8m,  As  lo  ihe  superiority,  no  doubt 
the  Sheriff  might  have  said,  as  tbe  Court  did  in  the  case,  7th 
July  IflOS,  Colquhcun,  that  he  would  not  sanction  the  eicam- 
bion  unless  the  superiority  went  with  tbe  land,  as  it  mifiht  be, 
in  many  cases,  inenpedient  to  separate  them.  Sao,  But  it  ia 
not  essential  to  keep  them  together,  and,  therefore,  after  an  ex- 
cambion  has  been  r^ularl*  carried  through,  it  is  a  very  different 
thing  to  reduce  it,  Sriiat  giving  ■  previous  sanction." 

Lord  Balgrai/.—"  1  entirely  concur,  aa  per  aeparate  note." 
fNoU  Teferred  IB.  J 

Lord  Balgng. — "  1  enUrely  concur  in  tbe  foregoing  Opinion  ; 
end  I  have  only  to  observe,  I  if,  That  tbe  separation  of  the 
minerals  under  ground,  from  the  soperficiea  used  for  oidinary 
purposes,  iii  perfeeilv  eonajstent  with  the  prindplei  end  practice 
of  the  law  of  Scotland.  2d,  That  with  respect  to  the  more 
precioua  minerals,  surfa  as  lead,  silver  ore,  and  tbe  like,  which 
uften  lie  at  a  great  depth,  it  would  be  almost  iinpoasible  to  a»> 
certain  the  value  beroreband,  though  known  to  exist.  3d,  That 
it  might  be  easily  shown,  that,  in  many  cases,  if  minerala  were, 
et  Htcrttilalt  jarit,  to  be  exchanged,  great  loss  migbl  srise  to 
faeirs  of  entail,  in  place  of  any  benetit  accruing  to  tbem.  Xul/f, 
I  liave  it  in  my  power  pr<ictically  to  say,  that  in  making  ex- 
changes for  tbe  purposes  of  inclosing,  which,  in  billy  districts,  is 
often  required  lo  be  extensive,  in  the  ease  of  entailed  estates,  and 
where  valuable  minerals  were  known  to  exist,  the  greatest  rare 
wai  taken  to  reserve  the  minerals  to  tbe  several  entailed  estates 
icspectively,  and  the  uimoal  attention  paid  to  fix  correctly  tbe 


march*!  of  the  mineralt  by  marks,  (o  prevent  all  futore  dispute  ( 
and  tbia  express  reservation  mu  otfo^nl.  rvut  only  as  being  nowise 
■drerse  to  the  law,  but  ai  being  tbe  most  expedient  and  the  uuiat 
just  for  all  Foncemed." 

Lord  Giaiei.—"  I  concur." 

Lord  Uadunu. — "  I  concur,  with  this  obserratlon,  that  I  da 
not  mean  to  say  that  the  Statute  does  not  antborise  the  excaiiM 
hion  uf  land  ailh  tkt  mintraU,  in  ca»e  sucb  excambiou  wera  fit 
to  be  made." 

Lord  FuUerioA. — "  lam  of  opinion,  that  thereaftrvallonainthe 
deeds  of  excambion  du  not  afford  a  ground  For  reducing  the  «• 
cambion  and  sulnequeiit  titlei ;  but  I  agree  with  Lord  Markeniie 
in  the  observation,  that  lands  (nay  be  effectually  exeambed  under 
tbe  Statute  without  auch  reservations.'* 

Lord  C'irehuuie — "  I  concur  in  the  opinion  of  the  Lord  Pre- 
sident, with  the  explanation  given  by  Lord  Mackenxie." 

Lord  Utnerfff. — "  I  entirely  ooncur,  with  the  same  explana- 
tion, so  far  as  tl  may  be  necessary. " 

Lord  Craigie.—-'  11  the  Sheriff  bad,  by  the  decree  of  excatn- 
bion,  done  what  by  the  Statute  he  was  not  antboriaed  lo  do,  ot 
if  be  had  omitted  to  do  what  was  required  by  the  Statute,  the 
exchange  would  have  been  InopenUive  and  null ;  and  if  so,  the 
conveyances  by  tbe  parties  to  the  exchange  being  set  aaide,  tba 
after  conveyances  would  become  ineffectual,  aa  flowing  a  no* 
inbtitlibnt  polcMlattia  ;  or  if,  in  addition  tu  tbe  land  exchanged, 
one  of  the  partiea  bad  obtained  a  considerable  sum  of  money 
from  tbe  othi>r,  this  also  would  have  been  fatal  to  the  tranaac- 
tion.  But  it  does  not  sppear  that  in  this  case  tbe  decree  of  the 
Sheriff  waa  linble  to  eaceptioii, — the  whole  proceedings,  sofar  aa 
he  was  a  party,  having  been  conducted  with  propriety,  and  antbo- 
rised  by  a  fair  construction  of  the  Statute ;  and  with  regard  (o 
Ihe  allt-ged  pre-Hiuin  or  bonui  given  ou  the  occasion,  no  lelevaat 
pronf  has  yet  been  offered." 

Lord  Uttlwi/a "  I  concur  in  this  opinion  ;  and  it  appeara  to 

me.  that  while  it  does  not  render  an  exmmliion  illegal,  and  Td. 
duciWe  at  a  distance  of  years,  that  there  baa  been  a  reservation  of 
the  superiority  and  mines  and  minerals,  ao  it  would  not  be  Ulegai 
to  cXLvmb  the  lands  with  mines  and  minerals,  if  it  were  other- 
wise expedient  so  to  do." 

At  Bdvi 
the  exiaml 
defendera. 

Hamilton's  Authorities.— Wilton  b  Co.  o.  Sir  William 
Elliot.  Sd  May  1828 ;  Wilson  &  Shaw's  Appeals,  Vol.  III.  p. 
tu.  Ivory>a  Ersk.  II.  ti,  1,4.  Stair,  IL  3,  960.  Cnig,  II. 
3.34.  Colquhoun,  7th  July  IB03;  Mor.  IS,069.  Dunlop  n. 
Corbet  and  M-Nair,  20th  June  1809.  10  Geo.  JII.  c  51,  ace. 
33.  E«rl  of  Wemyss  e.  Montgomery,  25th  February  ie-.:4  : 
Shaw's  Appeal  Cases.  Queensbcrry  Leases  i  Bligh's  Reports. 
I.  p.  .48-2.      Agnew  a.   Eari  of  Stair,  31st  July  IB^Sj   Sliaw's 

Millar's  Authorities.— Voet.  B.  44,  T.  4.  Stair,  IV.  40, 
sec,  21.  Ersk.  III.  5,  |0.  Knmes'  Elucidations,  sec.  3. 
M'Uonells  ■>.  (^micbael,  SOtb  November  177^;  F.  C.  Vol. 
V.  p.  77. 

Chancellor's  Authorities  ut  lu^iro. 

Second  Division. — Lord  Ordinary,  Honereiff. — Ad.  Bell  and 
H.  Baxter.— .^n.  John  Jardineand  Kutherfnrd.— William  Mur-. 
ray,  W.S.,  John  Irving,  W.S.,  and  Robert  Rutherford,  W.S., 
Agents.— Mr  Thomson,  Clerk y.  W,  H.\ 

14(A  NoMtmher  mSS.  ' 
No.    18. — John   Covra  FAROuuAasoK,  Purtuer,  v. 
Mrs  Jahbt  Sim  ot  Davidson  and  Othkhs,  De- 
Jendera. 

Process— Stat.  6  Geo.  IV.  t^  l!0.sects.5andl8— nemtxiVxs 
to  furnuk  Ihe  appoiiu  agait  uilk  lu  copiei  of  Ut  rttlaimiHg 
nite  and  oilier  paperi,  /uld/alal  M  lA>  iul(. 

In  thia  case,  whioh  wa«  an  action  of  damage*,  de- 
fencet  had  been  lodged  of  a  preliminary  nature,  and  k 
remit  was  made  from  the  Jury  Court  to  the  Lord 
Ordinary,  to  hear  (he  parUea  thereon.     The  casu 


D,yj.,x  ,,yLlOC-, 


isSll 


fttfi  sfcoftisM  jynigT; 
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Vaa  enrolled  for  debate,  «nd  connftel  were  faenrd ;  the 
ranne,  hawerer,  was  not  disposed  of,  but  cbntinaed 
on  tlie  roll,  in  order  thftt  certain  authorities  might  be 
looked  into,  and  certain  productions  made.  When 
the  CHse  was  afj^iln  called,  the  pursuer  declined  ap- 
p^arin^,  and  decree  in  absence,  sustiuniiig  the  preli- 
tninary  defentes,  wsa  nrOnoanced.  A  reclaiming'  note 
Wits  thereafter  lodged  for  the  pursuer,  craTing  that 
he  should  be  repuned,  to  which  the  sammons  and  de- 
fences were  appended,  but  it  was  omitted  to  furnish 
the  (ipp[iii!te  agent  with  silc  copies.  When  the  re- 
clHiming  note  Wu  moved,  it  was  objected  that  the 
fnmp  wns  incompetent,  inasmuch  ns  the  judgment  re- 
claimed against  could  not  be  regarded  as  a  decree  in 
abience,  and  that,  in  terms  of  the  Stntnte,  fl  Geo.  IV. 
cnp.  120,  sects.  5  nnd  18,  the  amission  to  furnish  six 
tmnies  was  fatal  to  the  competency. 

The  Court  pronoonced  tliis  Interlocutor;— 
"*  neriise  ihiii  tiote.  no  copies  bnving  been  delJTereil  to  the  other 
psrty'i    weiti:    Of    netr,  find   tie   lecliiiner  liable    In    ek. 

First  Ditiskm. — At.-  Pjrp 
meot  and  Mdr;  C  F.  Di 
Agents.— D.  Clerk.— [J.  If.  HI] 


No.   1 


I4^A  November  1833. 

1.  Frassr,  Suspender,  v.  Gohdox  and 

OtMBlls,  Retpondenti. 

ProcPM- Appendix— Act  of  Sederunt,  1  Itb  5a\j  162B,  see.  75. 

— Ohfrclion  riptlUd,  that  only  tke  laU  ofiteo  Ntli  ^  mptmoti, 

boih  ofaMick  kadbtttrtftittd,  mt  apfieiultd  lo  a  rechining  nut. 

Two  bills  of  suspension  had  been  sUccessirelf  re.> 
fused  by  Lords  Craieie  and  Gillies, — the  interlocotnr 
refusing  the  second  bill  bearing,  that  the  Lord  Ordi- 
nary had  considered  both  bills  and  answers;  and  a 
reclaiming  note  hnring  been  presented,  to  which  ■ 
copy  of  tne  last  bill  and  answers  only  had  been  ap- 
pended, it  was  objected,  that  the  reclaiming  note  was 
incompetent,  inasmnch  as  both  bills  had  not  been 
printed ;  to  which  it  was  answered,  that  although  there 
was  some  obscurity  in  its  terms,  the  Act  of  Sederunt, 
lltli  Jalr  1838.  section  TS,  did  not  malie  it  impera- 
tive on  the  reclaimer  to  print  both  bills,  and  that  it  was 
a  sufficient  compliance  with  the  Act  that  the  last  bill 
and  answers  should  be  printed,  which  hAd  been  done. 
The  Court  unanimously  repelled  the  objection,  end 
ordered  the  cause  to  the  roll. 

First  Dirinoo. — F«r  Siupender,  P.  RobertMm&MsMment; 
Party,  Agent. — For  Respondents,  CnningliBiiH  &  RdsssU  ; 
James  Bennett,  W.S.,  A^t— B.,  aetk.— |,/j  IT.Zf.] 

\Uk  Noventber  1833. 

No.  20.^ Wood,  Small  &  Company,  &c,  Purtutri, 

V.  John  Sfencb,  Defender. 


lakiu  innamt  o/a  Oiinl  parig,  fiir  belmif  o/ Ike  defeiftrr,  in  rt- 
rpeel  k4  ma  fleit  an  unJiulkargeil  baitkntpt — UtU,  Ihat  Ike  4e- 
fiivlfr  wni  trawf  la  katdjutt  evsM  and  ndtotthig  ef  nnu  in- 
tnmiUtd  witk  6y  kim,  «u/  to  tikibil  tnul  prwtiut  u/xlf  Mils  ^ 


The  parsners  allied,  that  on  8th  September  1821 
they  assigned  to  the  defender  sundry  debts  due  to 
them,  to  account  of  claims  made  against  them  by  the 
defender:     That  as  the  defender  was  then  not  dis- 

VOL.  VI. 


charged  by  hit  creditors,  the  assignation  was  tftlten 
for  his  behoof,  in  name  of  Archibald  Fyffe,  adrertiein^ 
agent,  Edinburgh,  who  was  seqaeitrated  in  Septem- 
ber 1829:  That  the  deed  contained  a  clause,  binding 
the  assignees  to  hold  count  and  reckoning  for  tmf 
surplus,  after  satisfying  the  defender's  claims;  That 
the  defender  had  recovered  £680  aboVe  the  claims 
which  he  had  against  them,  and  in  1832  brought  art 
action  against  him  and  Fyffe,  conolnding  for  payment 
of  £500,  and  that  they  should  be  ordained  to  exhibit 
h  full  state  of  accounts  and  intromissions,  as  assignee* 
of  the  pursuers. 

The  pursuers  maintained— I.  That  they  were  en- 
titled  to  an  account  from  the  defender,  of  the  wbols 
■oms  intromitted  With,  under  the  assignation  libelled 
on,  in  fsrour  of  Archibald  Fyffe,  in  respect  the  said 
assignation  was  granted  at  the  defender's  request,  and 
for  his  behoof,  and  consequently,  under  an  implied 
obligation  by  the  defender,  that  he  should  pay  orer  to 
the  cedents  any  surplus  recovered  by,  or  in  name  of 
the  ostensible  assignee,  Mr  Fyffe.  Farther,  that  they 
were  entitled  to  an  account  from  the  defender,  in 
implement  of  bis  obligation  to  that  effect,  contained 
in  a  letter  of  the  Sd  July  1830.— -II.  That  the  defender 
was  liable  in  the  conclaalona  of  the  present  action,  in 
respect  that  he,  and  not  Mr  Fyffe,  bad  the  sole  intro- 
mission with  the  funda  and  debts  assigned,  and  that 
he  reeorered  much  more  thereof  than  was  sufficient  to 
satisfy  bis  own  legitimate  claims.  Answered — l.The 
pursuers  are  not  in  tUulo  to  pursue  the  present  actiori 
of  count  and  reckoning  at  all,  in  so  far  as  Wood,  Small 
and  Co.  are  concerned,  taTtng  been  divested  of  their 
claim  for  any  balance  that  might  be  due  to  them  by  thfl 
assignee,  in  consequence  of  a  sale  of  their  whole  ont- 
Btsnding  debts  in  Jul^  18e4<. — II.  Even  supposing  that 
there  had  been  no  objection  to  their  title  to  call  the  as' 
signee  to  account,  there  are  no  grounds  for  the  aatioO) 
in  so  far  as  it  is  directed  against  the  defender,  to  wfaont' 
the  assignation  was  net  granted,  and  who  sustained 
■o  other  character  in  reration  to  the  pursuers  than 
that  of  their  creditor  for  the  amonnt  of  the  bill  drawn 
by  him  or  them,  and  payable  to  Mr  Fyffe. — 111.  Tho 
draft  in  favour  of  Mr  Fyffle  for  the  oalance  due  tn 
the  defender,  vested  in  Mr  Fyffe  the  right  of  calling 
the  drawers  to  account  for  its  amonnt;  and  the  asaig'' 
nation  to  Mr  Fyffe  in  eeenrity  of  the  payment  of  that 
bfdanee,  under  the  at^angement  above  mentioned^ 
cannot  entitle  the  pursuers  to  institute  ao  action  tri^ 
count  and  reckoning  against  the  defender,  who  was  no 
party  to  that  assignation.  'J'he  circumstance  of  Uis 
subseqnent  transaction  between  Mr  Fyffe  and  the  de- 
fender, whatever  ground  of  action  they  may  give  to 
Mr  Fyffe,  cannot  vest  in  the  pursners  any  rigM  to  in' 
stitnte  the  present  action  against  the  defsoder,  with 
whom  they  have  no  connection  otherwise  than  as  hi* 
debtors,  fur  the  snm  contained  in  the  bill  drawn  hf 
him  upon  them  tn  favour  of  Mr  Fyffe. — 'IV.  Tbe 
averment  that  the  assignation  in  oaeetion  was  gnmlAd 
in  trust  for  the  defender  being  aenied,  can  only  b« 
proved  by  writ  or  oath  ;  but  the  averment  i*  in  itael/ 
irrelevant,  because,  even  if  it  had  been  tme,  the  eou' 
elusions  of  the  action  of  CMant  and  reskonhig  cotiiil 
only  have  been  eons  potently  dirMted  against  tlia  al* 
loged  trustee. 

N..  IV.  , 
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Lord  Mu)kei»i«,  on  29tli  Mfty  1633,  pronounced 
thia  interlocntor : 

■■  Repels  thr  defenrei  for  Mr  Jobn  Spence,  «nd  Sntls  that  he  ii 
liable  to  account  to  the  purauen  for  tbe  debt*  libelled,  due  to 
Wood,  ScdbII  and  Companj.inio  bu  the  lame  have  been  iiitro> 
niicted  with  b;  him :  Appoint*  bin  to  gite  in  aa  account  ac- 
cordinglj,  within  fourteen  daja,  and  therawilh  to  produce  the 
Touchers  of  hii  itatenjEnK." 

Hid  Lordibip  thereafter,  on  12th  Jnne  ISS3,  order- 
ed prodaction  of  the  said  account  in  ten  dayi)  nnder 
eertiGcatiotK  The  defender  reclaimed,  and  prayed  the 
Conrt 

"  tasu!its)n  tbe  defences  for  the  defender,  and  to  ind  him  not 
liable  to  aceount  to  the  purauen  for  the  debti  libelled,  and  to 
aisoilzie  him  from  tbe  coiiduaiooi  of  tbe  action,  and  find  bin 
entitled  to  expeDtei," 

The  Court  prooounced  thii  interlocutor  : 

■■  Adhere  to  the  interlocutor  of  tbe  Lord  Ordinary,  but  re- 
•erring  to  tbe  reclainiet  Spence,  all  counter  claimi  competent 
to  bia  in  ibit  accounting;,  aa  accord*  of  law,  and  alio  reierving 
all  claimi  for  espeuMS." 

Second  Diriuon, — Lord  Ordinarr,  Mackenne. — Jet.  Cn- 
ainghama.— ^/t.  Monteitb.— W.  Maekenj',  W.S.,  and  Haaiil- 
ton&  Coopet,  W.9.,  Agent*.— T.  Clerk.— [J. fr.^tf.J 


l4th  November  ISS3. 


No.  SI. — RosBRT  DowNiE  &  Coll  Macdonald, 
Advocators,  v.  Duqald  Stewart,  Retpondenl. 

Landlord  &  Tenant— Hrpothec — Arrean — Poinding — Laml- 
loTiit  haeing  teguettrnted  Iheir  tenanti  iteti  and  tfficU  la  It- 
CHriii/  of  ihe  currtTU  ynr't  ttni ,-  and  in  conpttiiion  vilk  a 
poinding  crrdilor,  having,  after  paymttit  oftkar  rvni,  imprnper- 
if  iqijiJiW/KiH  efthe  pteettdi  oftht  nit  of  Iki  ilock  in  tali^iu- 
lian  of  amart — Held,  ibat  Iheti  wnv  Uabte  in  Iht  trpentee  in- 
earred  in  Ihe  Slieriff' Ciiurt  and  Court  i^ Semen,  inrtuiting  that 
impni-r  ajirlicaticn. 

The  adroeaton,  by  ateelbow  tack,  dated  3d  and 
12th  December  183d,  let  to  the  late  John  Stewart, 
ki*  heira,  Sie.,  the  farm  of  Aohtriachton,  with  the 
pertinenta,  for  two  yeara  and  a  half  froni  Marlinmoi 
1B25,  at  the  yearly  rent  of  £300,  of  which  £IS7,  10a. 
WM  payable  to  the  advocator,  Mr  Downie,  «id  £142^ 
10a.  to  the  advocator,  Mr  Coll  Macdonatd.     The  rent 


mjable  for  the  farm  at  the  term   of  MKrtinma 

.      joding:, 
1825  to  Martinmaa  1826,  and  an  forth  yrarly,  at  each 


waapaj 

yearly,  beginning  the  firat  year'a  payment  at  Martin- 

'""">  for  tbe  year  preceding,   from  MartinmM 


tami  of  Martinmas  during  the  currency  of  the  leaae : 
**  It  being,  however,  apectally  prorided  and  declared, 
that,  for  toe  aaid  farm  and  land*,  no  rent  iball  be  pay* 
able  during  tbe  laat  half-year  of  the  leaae."  For  the 
same  term  of  yeara,  and  on  the  name  condition*,  they 
let  the  aheep  atock,  to  the  valne  of £1027,  forthe  rant 
of  £51,  7i.  The  leaae  declared  that  the  atock  be- 
longed in  property  to  the  advocators,  and  that  ths 
tenant,  at  tne  expiry  of  the  leaae,  abonld  redeliver  to 
the  landlord,  aheep  itock  of  tbe  aame  valne  received. 
On  Stewart's  death  hi*  widow  and  aona  remained  in 
poaaeiaion.  The  advoeatora,  on  22d  May  1828,  pra- 
■ented  a  petition  to  the  Sheriff  of  Argyieahire,  agninM 
them,  for  aeqneatration  of  the  whole  atock  and  effecta 
■pon  the  farm,  of  every  deacription,  and  for  warrant 
to  sell  the  aame  (excloaive  of  the  ateelbow  stock), 
to  the  amouDt  of  the  taid  rent  of  £351,  7t,    The  re- 


spondent had,  fordebtadue  to  bim,  executed  (5t1i  May  ■« 

1828,)  a  poinding  of  black  cattle  against  the  laid  te-  ' 

nanta,  and  reported  it  to  the  Sheriff ;  but  tbe  advocator*  >* 

served  him  with  an  interdict,  and  ubjected  to  bis  ob-  " 

tuning  warrant  of  sale,  nnleas  he  found  aecurity  fur  tb«  , 

saidrent.  The  Sheriff  thereafter,  22d  November  182»,  „ 

recalled  the  interdict,  and   in  respect  sufficient    so-  » 

cority  had  been  fonnd  by  tbe  reapondent  for  the  rent,  '■ 

ordained  the  advocators  to  grant  the  assignationa  de-  '! 
manded  by  the  respondent,  and  granted  warrant  for 

the  tale  of  the   poinded  article*,  reserving  tbe  pre-  * 

ference  of    the   landlords   over    the   steelbow  sheep  , 

stock,  and  found  that  the  advocators,  who  had  intro-  m 

mitted  with  tbe  sequeatrst'ed  effects  to  the  extent  of  <■ 

£237,  I5a.,  were  bound  to  settle  with  the  respondent,  " 
on  the  same  prini;ipleaa  if  said  sum  had  been  included 

in  tbe  assignation  granted  by  them.     The  Sheriff  then  " 

ordained  the  advocator*  to  appoint  valuators  of  the  said  ., 

aheep  stock,  and  granted  warrant  for  selling  tbe  whole  m 

of  the  horses,  cattle,  and  other  stock  poinded  and  ae-  i 

qnestrated   by  them.     After  a  variety  of  procedure,  ■ 

tne  Sheriff,   on  14th  June  1830,   pronounced  this  in-  ' 

terlocntor  and  note,  which  contuna  the  points  io  dia*  " 

pnte  between  the  partiea : — ■  , 

"  In  retpeet  it  ii  nut  denied  that  the  whole  itock  for  whit^  ' 

under  their  contract  of  iteelbow,  the  landlord*  could  daim  a  ' 

preference,  has  been  fully  replaced  to  them,  findt  that  the  sum 
of  X287,  15s.  which  tbe;  farther  drew  froio  the  produce  of  tbe  * 

■tock  covered  by  the  •equestmtion,  muet  be  deducted  from  tbe  '- 

Gar**  rent  for  which  tbe  lequeairation  wai  twed ;  finds  the  land-  -' 

rd  entitled  to  grui-mail  for  tlia  cattle  and  other  elock,  front 
the  26tb  May  to  tbe  d^te  of  wle,  which  modifie*  to  £li  Ster-  < 

ling:   Findt  the  landlord  farther  entitled  todalm  out  aftbe  pn>-  ' 

ceedi  of  the  tale  the  expense  of  raiting  and  executing  tbe  le-  < 

questration  :  Find*  the  compearer  entitled  to  claim  oat  of  tbe  < 

tame  fund  tbe  eipente  of  poinding  and  wle,  and  ordaini  tbe  ba-  ■ 

lance  to  be  paid  over  to  the  compearer  in  extinction,  pro  laiUor  '■ 

of  tbe  debta  for  which  he  has  nited  diligence,  and  deceme  ac- 
cordingly:    Findt  tbe  landlord  liable  to  the  compearer  in  the  < 

expente  of  the  diicussion  in  tbe  Court  aince  the  date  of  the  in-  i 

lerlocutor   of  2-2d   November    1628,  and  appoint*  accounts  o[  i 

theie  leveral  claimi  of  expentei  to  be  given  in. — Note Bjr 

tbe  interlocutor  of  22d  November  1628,  it  was  found  that  the  i 

landlord!  were  bound  to  grant  tbe  compearer  an  atsignatian  to  ' 

their  right  of  hypothec,  and  ptoceas  irf'  laquettration,  uaed  in  i 

virtue  tbtreof,  at  it  then  ttood,  reserving  aiwayi  tbeii  prefer-  i 

ence  for  tbe  tteelbow  ntock, — tnd,  by  the  tuMeqnent  interlo- 
cutor of  9th  April  1820,  it  wit  found  that  they  were  boand  to 
aceoiuit  on  tbe  tame  principle  at  if  the  £237  which  they  had 
drawn  from  tbe  lequestrated  atock  were  ineliidad  In  Ike  aaalgna 
tion  to  be  granted  by  then.  The  attempt,  tberefoia,  on  th* 
|>*rt  of  tb*  landlords,  after  tbe  steelbow  stock  b>*  been  fully 
replaced  to  them,  to  apply  tbl*  £237  in  extinction  of  old  on- 
constituted  arrear*,  is  not  only  groundlees  in  itself,  but  directtj 
at  variance  with  lb*  interlocutor!  already  pronounced.  As  it 
teems  insisted  ilh  the  Sberilf  considered  himself  bound  to  en- 
force strict  compliince  with  the  warrant  gninled  on  the  28th 
Mar  'B^i  but  it  ii  thought  the  partiei  might  now  divide  Ihe 
proceed*  among  themtelvet  in  terms  of  the  interlocutors  ia  tfaia 
eante,  without  delay  or  expense  of  firiber  coniignation,  either 
in  tbe  bank,  or  witb  tbe  cleik  of  CourL" 

The  landlords  brougbt  the  case  before  tbe  Court  of 
Session  by  advocation.  Lford  Haokenxie  proDOvnoed 
this  interlocutor : 

"  The  Lord  Ordinarr  (30th  May  1833,)  having  heard  parties' 
procuntori,  and  theresfter  considered  the  itatet  Tor  tbe  parties, 
and  whole  proem,  Findt  that  the  respondent  Is 'liable  for  tbe 
whole  Inlls  obtained  for  tbe  amount  of  tbe  stock  judicially  aotd 
la  thia  catc^  wftk  legal  inlarut  on  the  lame,  as  pncca  of  hypo- 
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thccated  ind  poinded  tdkett  whidi  cmm  into  hb  b»nda ;  bat 
thu,  in  •ccoantitig  for  the  unie,  be  i*  entitled  to  take  credit 
for,  mad  atale,  u  paid  by  him  to  tlie  advoatora,  ill  principal 
•UDU  and  intereit  in  wfaicb  the  advocator!  are  found  liable  to 
him  in  thii  prDceti.  the  ume  beiug  imputabte  aa  paymenti 
made  bf  the  rcipondcnt  out  of  taid  prices,  toward*  At  prefer- 
able clum  of  tfae  adrocalora,  as  landlords  :  F'inds  tbat  the  adro- 
CMon  bare  ■  preferable  claim,  as  landlords,  far  Ibe  following 
■uma,  rii ; — X35i,  17s.,  as  rent  secored  hj  hypothec,  nitb  legal 
interest  on  the  saoie  from  the  date  at  which  the  aame  was  pay- 
able, bi'iiigMjtlinmus  19L!8.  Secirnilly,  £1:!  of  Br.i.-is-i,i:iil,  nilh 
legal  interest  of  the  lame  from  the  14th  Jul]*  1830,  when  (be 
Bame  was,  by  interlocutor,  modified  at  due  lo  bim.  Tainllg, 
The  expenieaf*aluadanand  aale,  being  :CIO,  14s.,  with  interest 
from  the  date  of  modifying  tbe  same  ;  but  the  above  always  iin> 
der  deduction  of  the  following  snini,  all  wbich  are  lo  be  imput- 
ed towards  payment  of  the  adrocilan'  prefenble  claim*,  ai  land. 
Iords:_firu,  The  sum  of  £-iS7,  I5>.,  already  received  by  the 
advocators  out  of  the  price  of  the  bypotbrcsted  effects,  wilb  le- 
gal interest  on  tbe  same  since  the  31st  day  of  August  IS-28,  when 
the  same  was  received.  Stcondlg,  All  tbe  sums  of  expenses 
fouDd  due  by  the  advocator*  to  the  respondent,  with  legal  in- 
terest from  the  date  of  the  iiiterlocmors  modifying  the  same  : 
Finda,  that  on  receiving  payment  of  said  sums,  under  said  de- 
daclions,  the  said  preferable  claim  of  tbe  advocators  must  be 
held  to  be  settled  and  extingutihed  :  Finds,  that  after  thus  ac- 
counting with,  and  settling  the  preferable  claims  of  ibe  adroca- 
tOTB,  as  landlords,  the  respondent  is  entitled  to  apply  the  remain- 
det  of  said  bills  and  interest,  being  the  fundi  in  his  hands,  to- 
wards payment,  in  part  or  in  whole,  of  the  debt  for  which  he 
executed  bit  fint  poinding,  with  leg«l  interest  of  the  same  j  and, 
2iJ/#,  for  payment  of  the  expenses  found  due  to  bim  in  tbisciuse, 
othenrise  than  bj  the  advocators,  the  landlords,  viz.: — jC27, 
124.  lOd.,  being  the  expenses  of  the  poinding,  sale  and  valuation  ; 
and  that  in  ease  the  respondent  shall  receive  tbe  said  payment, 
his  laid  claim  will  be  extinguished:  Finds  expenses  due  in  tbe 
Sheriff  Court  lo  no  greater  or  less  extent,  or  otherwise  than  aa 
already  found  by  the  Sheriff;  Finds  the  advocatora  liable  to  the 
reapondentia  the  expenses  of  this  advocation,  of  whidi  appointa 
an  account  to  be  given  in,  and  when  lodged,  remits  to  the  audi- 
tor to  tax  the  same,  and  lo  report  thereon  ;  and  finds  that  the 
eatne  fall  to  be  included  under  tbe  expenses  above  mentioned,  at 
imputable  in  payment  of  tbeadvocatort*  preferable  claim  :  Finds, 
that  ia  caae,  after  the  preferable  claim  of  Ibe  advocatora,  as  land> 
lords,  and  the  claims  of  the  respondent,  as  poinder,  have  been 
sarisGed.  as  above  found,  there  be  any  of  the  fund  remaining, 
the  advocators  may  be  found  entitled  to  receive  the  tame  in 
payment  and  extinction  of  tbeir  arrears  nf  rent,  pro  lanio,  and 
the  respondent  to  be  ordained  to  pay  the  aame  lo  tbe  advoca- 
tora accordingly ;  and  after  the  eipenie*  of  this  process  ate 
finally  taxed,  appointa  tfae  cause  lo  be  enrolled  for  a  final  deremi- 

tore Wrxe. —  In  case   thia  interlocutor  be  not  altered,  the 

partiei  may  assuredly  adjust  the  decemiture  wilbout  fiuther 
diflcnity.  If  they  cannot,  the  Lord  Ordinary  will  remit  to  the 
clerk  or  to  an  accountant,  but  he  cannot  think  that  neceaaaryi 
The  rriito  of  finding  interest  due  on  all  sums  payable  by  tbe  ad- 
Tocatora  is,  that  thev,  the  advocatora,  draw  full  interest  on  tbeir 
rent,  altbaugb  tfae  delay  of  payment  of  it  appears  to  the  Lord 
Ordinary  to  have  been,  in  a  great  meesvre,  imputable  to  (heir 
own  fault ;  and  tbe  interest  ought  at  leatt  to  be  met  by  an  allow- 
ance of  equal  interest  on  sums  which  are  lo  be  imputed  aa  pay- 
ments of  that  rent  The  second  poinding  i*  excliided  from  con- 
•ideration  by  the  interlocutor  ;  and  as  to  taking  away  a  part  of 
the  fund  on  acconnt  of  part  of  tbe  effects  told  not  being  tequea. 
traied,  and  falling  only  under  tbe  teeond  poinding,  and  beingaold  by 
mistake,  theie  effects  were,  at  any  rate,  hypolhccated,  and  ought 
to  have  been  aequetlrated,  and  no  objection  waa  made  to  the  wla 
by  any  party ;  to  that  it  seemi  proper  now  to  impute  the  price 
of  tbem  towards  the  rent  for  which  the  hypothec  esiated.  The 
Ixird  Ordinary  finds  expenses  due  in  the  advocation,  because  he 
thinki  that  the  onlv  important  reason  of  advocation  was  the  at- 
tempt, after  tbe  poinding,  lo  apply  the  prices  of  part  of  the  t^ 
queatiated  goods  told,  to  payment  of  aireara  of  rent  for  which 
there  wBJ  no  hypothec,  in  which  he  thlokt  tbe  adrocaloi*  were 
gteUly  in  tbe  WRng," 


The  adroeaton  reelMmed  on  the  point  of  « 

LonlJuuict-CleTli,  at  advising,  said,  that  where  a  party  wet 
nibttantiall/  wrong  in  tbe  main  pointa  in  dispute,  be  mmtbe 
found  liable  in  expenses. 

The  ttther  Judges  hanng  conenrredi  tbe  Conrt  ad- 
bered. 

Second  Divition. — Lotd  Ordinary,  Hackenzie, — Act.  Skene 
and  Christisou.— JJl.  Keay  and  Wood.— William  Reimy.W.S., 
andC.  C.   Stewart,   W.S.,  Agents.— Mr  TbopMon,  Clerk— 


Wh  November  1833. 


Id  this  caiie  it  waa  objected,  that  althoiiKh  iix  co- 
pies of  the  reclaimiDg  note  had  been  lerretl,  yet  that 
the  same  had  beea  nnaccumpanied  with  the  retsord, 
and  that  therefore  this  was  not  proper  eervice,  in  terms 
of  the  Statute.  The  Court,  however,  considering  that 
tbe  Statute  merely  required  the  note'  to  be  aerved, 
and  trai  sileat  as  to  the  ap pen dix>  held  that  the  objec- 
tion was  ill  fuunded,  and  tne  case  wm  ordered  to  the 
roll. 

Second  Division — For  Petitioner,  Smytfae ;  Home  Si  Rote, 

W.  S.,   Agents For  Respondent.  Maldmentj — Brown  and 

Sbiels,  W.S.,  AgenU.—  ,  Clerk [J.  IT.  H.J 

Wh  November  1833. 

No.  23. — Elias  Gibs,  Punver,  v.  The  Maois- 
TRATXS  &  Town  Council  or  Hauiltok,  D^en- 
derf. 

Aliment — Liberation  —  Liability  of  Msgistrate*  snd  Jailors 
—  Tilt  MagiUraUi  ^  a  bvrgft,  on  tht  etni/itaU  of  Ihtir  jaUor, 
Ual  tht  oJinunl  hAicA  Had  been  lodged  for  Ike  atpporl  of  a  deil»r 
•at  eihauiled,  hacing  aniidpalttl  lie  deblor't  liberiUum  bj/  a  few 
houn — Held,  thai  Ibe  MagiUralei  loere  liable,  iiua  magulrtU*!, 
for  the  debt  for  uhiei  Ikt  priuner  uat  incarctraietl,  raerving  lo 
Ihem  otiji   tiainu  if  reiief  aliici  lltey  iKiglil  Iiaoe  againU  titt 

On  the  24th  NoTember  1R29,  the  parsoer  raited 
letters  of  horning^  against  John  Burns,  distiller  at 
Lang«ide  Inn,  for  not  making  payment  of  the  sum  of 
jL'US,  H:  4.  and  ititeresl  and  expenses  thereon,  due  by 
a  bill  accepted  by  Burns  on  28th  December  1825,  un- 
der dedaetion  of  £10  paid  lo  aeoonnt.  Bums  waa  ac- 
cordingly incsarcerated  in  the  lolbooth  of  Hamilton 
on  the  3d  October  1831,  between  six  and  eight  at 
night,  in  virtue  of  letters  of  caption,  lOth  December 
1B29.  On  tbe  7th  October  thereafter,  Barns  applied 
to  the  Magistrates  for.  aliment,  nnder  6  Geo.  IV. 
cap.  62.  sec.  2,  and  obtained  it,  "  at  the  rate  of  la. 
per  day,"  "  from  the  time  that  he  shall  bare  been 
orought  to  prison."  The  pursuer  from  time  to  time 
deposited  £7,  10s.  being  aliment  for  150  days.  On 
tbe  lat  March  1832,  acertificaie  waa  iasned  that  no  ali- 
ment bad  been  lod^d,  and  on  the  same  day  the  debtor 
Burns  was  liberated  about  12  o'ctodc  a.  h.,  on  the  war- 
rant of  William  Hamilton,  one  of  the  Msfistrates  of 
the  burgh,  proceeding  on  the  certificate  of  John  Simp- 
son the  jailor.  The  portoer  then  raised  the  present 
action,  concluding  that  the  Magistrates  and  jailor  of 
Hamilton  were  liable  for  the  debt  for  which  Bumi  WA» 
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incBrcented,  on  lbs  gronnd  that  he  fakd  b«eD  liber- 
ated  Mreral  hoDri  bsfure  the  aliroent  furnished  was 
•xhaoited.  Uefencei  harin|f  been  ^iren  in,  the  par- 
■ner  pleaded — The  derendera  having  liberated  the 
pnraaer'a  debtor,  John  Bami,  frum  the  jail  of  Ha- 
milton, contrary  to  lair,  while  he  wai  incarcerated 
therein  aoder  legal  diligence,  and  dulv  alimented  bf 
the  pDrnner,  hi*  creditor,  in  term*  of  the  Statnte  6 
Geo.  IV.  cap.  62,  and  the  award  of  the  Magiatratea 
proceeding  thereon,  they  have  thereby  rendered  them- 
selrea  liable  to  the  pnrauer  for  the  full  amoant  of  the 
attma  contained  in  the  diligence  against  hia  debtor. 
Answered  by  the  Magiitratei  and  jailor — I.  The  de- 
fenders are  not  liable,  beeante  the  parsner'a  debtor 
was  properly  liberated  for  want  of  aTimenL — II.  In 
the  particnlar  circamitanceii  of  the  case,  the  defenders 
would  not  be  liable,  eren  althoogh  a  mistake  of  a  few 
minute*  or  hoors  as  to  time  had  been  committed.  Mr 
Hamilton,  the  Chief  Magistrate,  pleaded — I.  Tho  de- 
fender, aa  a  magistrate,  is  untitled  to  absolvitor  on 
the  ground*  pleaded  for  the  Magistrates  and  jailur. — 
II.  Although  the  Magistrates  and  jailor  be  liable,  the 
defender  is  not  personally  tiabte  as  an  individual. 

Lord  Medwyn  thereafter  pronounced  this  interlo- 
cntor,  Z5th  May  I83S: 

"  Having  mumed  nmiidention  of  the  debate,  and  idrised 
Ae  proceM— Fimti  k  adniittcd  by  tBc  defrndm  that  tbc  in- 
ancntion  of  tbe  dcbter  Bnm>  took  pUn  on  tbe  Sd  day  oF 
October  1831i  between  tbe  faoun  of  six  and  eight  o'cloL-k  in  tbe 
evening :  Finds  thai  aliment  bivlng  bevn  awarded  at  tbc  rate 
of  one  shilling  pfrda;,  (be  lum  of  £1.  10*.  or  one  hiindrFd 
and  fifty  «bi]lings  in  M,  was  pud  iiito  tbe  fasnds  of  tbe  jailor ; 
Yitiia,  that  upon  a  certificate  W  the  JHikir  that  ao  aliment  was 
lodged  for  the  priMiner,  it  i>  admitted  by  the  defenders  that  be 
wa>  liberated  from  priwn  on  Uc  March  lt?32,  between  the  bourt 
nf  twelve  and  two  o'clock  afternoon  :  Finds,  from  tbe  tenni  of 
the  Acl  6  Geo.  IV.  rap.  22,  and  froni  tbe  nature  or  ihe  thing, 
■•  H'cU  ai  fron  the  decision  Blair  agaitat  the  Magistrate!  of 
Edinburgh,  llth  November  )704,  Fount.,  tbot  the  days  dur- 
ing nhirli  aliment  is  to  be  paid  are  'en/ml  conlinukfn,  and  ao 
mint  be  counted  iltmmimta  in  momnaum  .-  and  ai  the  aliment 
hidged  was  sufficient  fat  one  handred  and  fifty  days,  that  is  lAO 
time*  S4  hours  from  the  time  of  tbe  incarccntiDij,  the  libention 
Id  tbis  case,  as  in  tbe  caae  cited,  baa  been  anticipated  a  few 
boura  1  therefore  decerns  against  tbe  defenders,  tbe  MaeiBtrate* 
and  membera  of  Che  Town  Council  of  [he  burgh  of  Haioillan,  in 
term*  of  tbe  libel ;  Finds  expenses  due,  Allows  an  account 
thereof  to  be  given  in,  and  remits  to  the  auditor  tu  tax  the  same 
whan  given  in,  and  to  report ;  Aasoilnea  the  defenders,  Mr 
Hamilton  and  John  Simpton  ;  finds  them  entiilrd  to  expcDset, 
so  far  as  separately  incurred  by  them  ;  allows  an  arcount  thereof 
to  be  given  in,  and  remits  the  same,  when  given  in,  to  the  auditor 
to  be  taxed,  and  to  reporL" 

The  Magistrates  of  Hamilton  and  the  pursuer  re- 
elaimed.     At  advising, 

Ltrd  Gltalte  aaid,.  la  tbe  day  of  inearveration  to  be  eoanted  ? 
Had  the  debtor  been  imptitoned  in  the  morning,  there  might 
bsve  been  some  room  for  doubt,  but  he  was  imprisoned  in  tbe 
evening.  No  aliment  was  given  on  1st  March,  because  there 
WM  none  lodged. 

Lord  Jutiiee-CUri  said,  he  eould  not  distir^uisb  between  ibia 
■aie  and  Ibat  of  Blair.  The  Magistrates  wera  liable  fwa  ma- 
gistrate*. 

The  Court  then  prononnced  tbe  following  iaterlo' 
cntors : — 

On  Note  for  Oisi : 
"  Alter  tbe  interlocutor  reclaimed  against,  in  so  far  as  it  finda 
tbe  defender,  John  Simplon,  entitled  to  any  eipeiisee.  and  in  ao 
&r  as  &  Bssoilsie*  the  defendei  Uamilion  qua  masiitnite :  niMd 


•An,  adhere  to  tbe  interiacnlor  re 


[Mor. 


led  agsinat,  aad  find  tbe 


defender  Hamilton  entitled  to  aueh  separate  eipensta  a 
can  abow  to  have  been  incurred  by  him  in  resisting  tbe  eondo- 
aioDB  against  him  peraonally,  and  remit  the  aecoBnt,"  l:e. 

Or  Noti  for  SfaoisTaaTas  of  Hamiltoh  : 
"  Adhere  to  tbe  interlocutor  reclaimed  against,  reserving  to  the 
Magintrates  of  Hamilton  any  claim  of  rclieflhey  may  have  tigainst 
Ihe  defender  John  Simpson,  and  to  him  bia  anawerx  iheri'lo  as 
accords,  and  decern  :  Of  new,  find  expenses  due  ;  allow  an  ac 
count,"  &c. 

Authority. — Blair  g.  H^ittste*  of  Cdinburgk,  I  lib  Novem- 
ber I  THi  Fount. 

Second  Division. — Lord  Ordinary,  Medvyn — Aei.  Ratbev- 

fnrd.  Ivory  and  Paleraon All.  Solicitor- Genrnl  (Coekbumy, 

and  Msitland.— P.  Hamilton,  W.S.,  and  Mackenile  h  Maetar- 
koe,  W.S,,  Agenta.— Mr  Tfaomaon,  Clerk — [J.  If.  H.] 

141A  November  1B33. 

No.  24. — WAfcKati's  Exicutrix.  Pursuer,  v.  Low's 

Trusteis,  Defender t. 

Agent  and  Client — Aasignation — Back-Letter,  lolerpretatioa  of 
— Relrocrsaian — A  laa  agtut  km»iiig  advatmd  mm*  of  mvmryla 
a  eounlrif  e/lflij,  amt  reeeiwtd  Ihertfir  auignalioiu  to  cerlaitt 
lulHada  Bud  polleia  of  ituurame,  ex  fade  abmlvltt  imd  hau- 
ingmt  th*  lame  time  granM  iact-ietlen,  agTtting  la  ncomvej/tie 
tamt,  on  ptynunl  of  lit  motug  aiiianeed — Httd,  I.  TkiU  lit 
(moacttn  wof  out  mrrtlg  in  wcwily. — II.  Thai  Ike  IruMm  oj 
thipang  <Bho  adtanetd  Ike  money  imp*  brntad  Jo  aeeOHHiJbr  ft* 
renti  and  olHer  nnu  upiifUd  fy  Unt—III.  Tkal  iMe  tnmutr 
wat  gntilltd  10  be  rttroeeaedio  l/ir  pelititi  ^huantacc 

The  deceased  John  Walker  was  tenant  of  the  landf 
of  Chappelton,  at  the  yearly  rent  of  £32,  and  16  bolts 
of  meal,  conform  to  a  tack  dated  I7tb  March  1788,  la 
his  father  and  himself,  and  the  loni^est  liver  of  tbenk 
John  Walker  thereafter,  in  Ib06  and  ISI4,  subset  one 
part  of  the  aaid  lands  for  £16,  and  another  portion  for 
£39.  John  Low  acted  as  Walker's  confidential  agent 
and  I^al  adviser;  and  on  26th  Octolier  IB14,  he  ad- 
vanced to  Walker  the  sam  of  £299,  for  which  he  re- 
ceived an  aasignalion  to  the  above  aubtaeks,  and  to  two 
policies  of  insurance  on  Walker's  life,  to  the  extent 
of  £150  each.  The  assignation  was  prepared  by  Low, 
and  contained  the  following  clause  of  warrandice;— 

"  The  which  subtack  above  written,  with  the  saugnation  to 
tbe  otbet  subtack  in  favour  of  the  said  James  Taylor  and  James 
Walker  before  mentiDned,  tbe  said  John  Walker  binds  ami  obllgea 
bimseif.  and  bis  forcaaida,  to  warrant  to  the  aaid  John  Low,  and 
bia  above  written,  at  all  haods  and  agunat  all  deadly,  as  law  will, 
and  to  be  free  from  aU  incumbrances  and  gvonnoi  of  evictioD 


Low  prepared  the  assignation  ;  and  also,  of  the  same 
data,  granted  to  Walker  the  following  back-letler  : — 

»  Hilton,  SfijA  Oeteber  1814.  Snir—Notwithiunding  of 
your  subtack  and  assignation  to  me  this  day,  in  terms  of  oor 
agreement, — if  youaball  bereBflei  think  it  proper,  at  anytime 
during  your  life,  to  repoaaesa  yourself  thereof,  I  shall,  at  any 
lime  you.  pleaae.  reeonvey  the  same  to  you  upon  yout  repaying 
me  two  hundred  and  ninsty-nine  pounds  Sterling,  tieing  the  price 
I  have  paid  you  fot  the  same,  hr  all  tbe  years  and  terms  thereof 
that    may  be    to   run   tberaaftcr. — I  am    yotir  most  obedient 


Low  entered  iirto  possessron,  and  drew  the  rent*. 
In  1817,  Walker,  in  respect  of  farther  indolgence,  and 
the  advance  of  £190,  assigned,  in  terms  similar  to 
that  of  1814,  another  part  of  the  lands  of  Cbappel- 
ton,  and  received  from  Low  a  back-letter,  conceived 
in  nearly  the  same  terms  a*  that  already  quoted.-  In 
I82B,  Walker  demanded  a  state  of  Low's  mtrumissionsk 


1833-1 


THE  SCOTTISH  JURIST 


and  ofTered  to  paj  any  balance  which  ml^ht  be  due. 
Jjow  refaaed  to  retrocets.  Shortly  afterwardi  he  died ; 
and  an  action  which  had  been  brunght  to  compel  com- 
pliance, was  transferred  againut  his  trustees.  The  pur- 
suer pleaded — I.  The  deed*  of  assignation  having  been 
f^ranted  in  contemplation  of  future  advances,  and  being 
declared  hj  letter  of  the  same  date  therewith,  under  Mr 
Loir's  band,  not  to  be  absolute,  but  redeemable,  inu»t 
be  regarded  as  mere  securities. — II.  The  said  deeds 
being  mere  securities,  they  are  effectnal  only  to  the  ex- 
tent of  the  advances  made  on  the  fiiith  of  ibein,  and  the 
panaer  is  entitled  to  count  and  reckoning  to  the  efiFect 
of  ascertaining  the  balance  ;  and  upon  payment  there- 
of, if  any,  to  be  retrocessed  into  oer  rights,  in  terms 
of  the  conclusions  of  the  summons. — III.  A  purchase 


parties  were  placed  in  the 
present  case,  would  be  totally  ill^ai  and  unwarrant- 
able. Answered — I.  The  sale  by  the  late  Jolin  Wal- 
ker to  the  said  John  Low,  of  (be  lease  libelled  on, 
being  for  a  just  price,  and  being  dulv  completed  and 
acted  upon,  formed  a  valid  and  uncbaliengeable  trana- 
action,  and  there  are  no  grounds  for  holding  that  this 
tale  was  any  thing  else  than  what  it  purported  to  be, 
r'nt.  a  Mie,  subject  to  a  right  of  redemption,  in  terms 
of  the  letter  granted  of  the  same  date  willi  the  assig- 
nation to  the  lease — II.  The  assignation  to  the  poli- 
ciea  of  insurance  was  granted  for  a  true  and  onerous 
cause,  and  no  grounds  exist  why  the  benefit  of  these 
policiei  iliould  be  transferred  to  theparsuer. — III.  It 
IS  not  competent  to  enter  into  any  inquiry  as  to  the 
rights  of  parties  under  the  second  and  different  assig- 
nation in  1817,  the  tame  not  being  libelled  on,  and  all 
eliums  thereon  being  diacharged  nine  inde. — IV.  The 
pursuer  is  bound  by  the  statements  made  by  her 
author,  and  is  not  entitled  to  retract  the  admiasiong 
made  by  him,  nor  to  assume  or  advance  new  grounds 
of  action,  which,  if  trne,  must  have  been  known,  and 
would  have  been  advanced  by  her  said  author. — V.  It 
is  not  competent,  in  a  process  of  tbis  nature,  to  give 
any  other  effect  to  die  deedi  libelled  on  than  that 
which  they  import  es facie. 

Lord  Medwyn,  on  7tfa  Jane  1B33,  pronounced  this 
interlocutor: — 

"  Haring  rcmmcd  Gansideration  of  tbe  drbste,  sod  xtviied 
the  process — Findi  that  the  import  of  ibe  agreement  bi:t«een 
the  decciued  John  Low  anr]  ihe  deceased  John  U'Hlkvr,  in  1SI4, 
was,  that  the  lubtack  and  atiigiiatiuii  tben  grancei!,  *»  well  » 
theaas^ation  to  the  polici»  of  insurance,  w?re  to  be  in  le- 
earitj  Mtbe  sum  of  X39S  advanced  bjr  the  former  for  behoof  of 
the  latMr,  and  that  wbao  the  «um  of  ^299  was  repaid,  with  ia. 
lereM,  Low  sboald  reconref  the  tubjecta  contained  in  tbe  lub. 
tack  Btid  asngmrion  lo  Wiilker  :  Appoint!!  the  derender  to  pro- 
duce a  statement  of  tbe  whale  renti  uplifted  ai^d  received  in 
virtue  of  the  >aid  nuignation,  after  deducing  tbe  nereisuy  ex  - 
penaea  of  reconveying  tbe  same,  and  to  alate  an  account,  sbowing 
bow  much  of  the  original  lum  oF  £299,  with  Ibe  interest,  re- 
mained due  afli^r  imputing  the  free  rents,  when  tbe  poiseision 
came  to  an  end  b;  the  death  of  Wnlker ;  Appoints  iiaid  ttute  to 
be  put  in  in  fourteen  diif i  from  tbis  dale  :  Finds  no  expeniea  due 

hitherto  incurred.  — A'ole It  in  sdmitted  (hat  Low  was  Wnlker's 

■gent,  and  that  Walker  applied  to  him  for  a  loan  of  mon^v  in  hi* 
difficulties.  Low  atated  In  tbe  defence!  that  he  agreed  to  ad. 
VHDce  ;e399,  not  by  way  of  loan,  hut  as  the  price  or  contider- 
Btiou  of  an  assignation  to  a  liferent  lease  of  landa,  with  a  «urplui 
rent  of  £^Z,  after  pjjing  the  rent  to  tbe  landlord,  and  aUu  an 


asaimation  to  two  policies  of  inanranea,  to  the  amount  of  jEdOO, 
OD  Wolker'i  life,  onwbleb  the  premium  payable  was  ^13,  5.  3. 
On  tbe  game  date  he  granted  a  back-letter,  agreeing  to  retioecas 
Walker,  upon  his  repaying  the  sum  of  £299  at  any  time.  The 
aaBignntiani  are  made  out  by  Mr  Low  himself,  and  aubscribed 
bv  Walker  at  Mr  Low's  residence  at  Hilton  ;  and  tbe  back-lellet 
also  ia  written  by  Mr  Low.  According  to  this  stBtement  it  waa 
very  far  from  an  equal  bargain.  During  Walker's  life  tbe  sur. 
plua  renta  affurded  nearly  ten  per  cent,  of  the  aura  paid,  and  the 
policies  made  povment  of  tbe  principal  aecure  at  bia  death  ;  and 
if  at  any  lime  Wslker  eboie  to  pay  the  j£2.'t9,  Low  was  to  re- 
tain all  the  BOTplui  rents  received  in  tbe  mcHntime.  Ai  the 
back-letter  ia  written  by  the  agent  Limieir,  and  ia  in  very  brief, 
■nd  not  perfectly  tinambiguoua  terms,  the  Lord  Ordinary  feela 
himself  entitled  to  construe  i(  in  the  moat  TitTounible  terma  for 
the  other  party,  who  doc*  not  appear  to  have  bad  any  astiitance 
in  tbe  transaction  on  his  part,  mure  especially  as.  otherwise,  the 
Lord  Ordinary  would  be  obliged  to  put  an  interpretation  on  it 
that  would  constitute  ao  hard  a  bargain  between  an  agent  and 
bia  client,  in  favour  of  tbe  former,  as  could  scarcely  be  reckoned 
fair  or  honest.  Kor  to  a  plain  man  the  terms  of  the  letter 
would,  without  difficulty,  convey  the  idea,  that  when  the  £-299 
was  repaid,  he  would  be  entitled  lo  a  reconveyance,  whether  this 
was  by  surptus  rents  or  otherwise.  Aa  a  proof  that  the  letter 
dues  not  ciesrly  express  the  intention  of  the  parties,  it  may  ha 
mentioned,  that  there  ia  noobligation  whatever  in  it  to  recuiirey 
the  policies  of  insurance,  if  the  sum  abouid  be  repaid.  It  ia  very 
true  that  on  jth  February  I8I7,  for  a  debt  or  farther  advance  of 
£190,  an  assignation  of  another  part  of  the  farm  is  also  granteil, 
and  a  back-letter,  in  much  more  precise  terms,  ia  granted,  by 
which  it  is  stipulated,  that  bow  aoon  the  surplus  rents  of  £30 
shall  be  sufficient  to  extinguish  the  pritiripal  sum  and  interest, 
be  aball  reoonvey.  It  would  have  afforded  a  atrong  argument 
if  the  letter  founded  on  in  the  present  process  bad  been  of  a 
date  subsequent  to  the  abave.  The  tenant  must  have  observed 
the  difference,  and  it  would  be  natural  to  suppose  (bat  the  different 
mode  of  expression  bad  been  adopted  «  piapoiilo.  But  the  ar- 
gument does  not  bold  where  it  was  of  a  subsequent  date,  and 
Walker  might  well  suppose  it  waa  only  a  more  explicit  mode  of 
expreising  the  same  transsclion.  No  reason  could  be  assigned 
wby  tliia  latter  loan  waa  on  diiri:rent  terma  from  the  former.  The 
surplus  rent  was  no  duubl  higher,  in  proportiiin  lo  the  sum  ad- 
vanced, but  then,  on  the  other  band,  the  advance  was  not  secured 
by  an  insurance,  as  on  tbe  first  occaaion.  It  waa  sUted  that  the 
first  assignation  might  be  held  a  questionable  bargain,  as  (he 
lease  CKcluded  assignees  and  anb-tenants.  Then  aeenn  little 
dotibt  that  Low  must  have  aacertalncd  that  the  dauae  aa  to 
aaaigneca  would  not  tie  enforced  by  the  landlord,  as  In  tmct  it  had 
not  been  sa  to  atib-teiMnts,  the  ftm  having  been  subseL  It  has 
been  argued  that  Low  did  not  understand  this  to  be  an  absolute 
■ale  for  a  price,  but  a  mere  aecurity  for  a  loan,  as  be  charged 
Walker  for  the  e^tense  of  the  aasignstion.  and  also  once,  if  Dot 
oftener,  charged  against  him  the  expense  of  sequestrating  for  the 
landlord's  rent ;  but  notwithstanding  these  ch■^ge^  it  ralher  ap- 
pears to  be  otherwise.  The  assignation  alia  it  the  full  and  agreed- 
oo  prire  and  value  of  the  assignutlan ;  and  in  the  settlement  of 
accounU  on  2Sd  June  1813,  it  i>  described  ■  as  the  agreed-on 
value'  of  the  assignation  ;  and  in  another  account  he  calls  it 
'  the  price'  of  tbe  assignation.  But  further,  when  Low  takes  an 
aaalgnatlon  to  tbe  remaining  part  of  tbe  farm,  as  it  is  admitted 
on  different  terms,  be  puts  in  a  elanae  as  to  the  condition  of  tbe 
former  assignation,  '  whereas  tbe  aaid  Joht)  Low,  soma,  yeais 
ago,  for  a  full  and  adetjiiate  consideration,  acquired  right  lo,  and 
bus  been,*  &c  With  a  third  party,  totally  unconnected  with 
Walker,  ■  mere  money-lender,  it  might  be  difflvult  to  fct  (be 
better  of  these  expressions ;  but  aa  between  these  parties,  an 
agent  and  bis  client,  unassisted  by  any  man  of  business  in  tbe 
transsction,  the  samp  result  does  not  aeeesaarjiy  follow;  and  what- 
ever  Low  may  have  conraived,  or  wiibed  to  be  conceived,  if 
W'ajker  might  reuaonahly  have  been  deceived  in  bis  idea  of  tbe 
eontraeuit  is  such  that,  on  payment  of  (he  principal,  with  interest, 
from  tbe  surplus  rents  and  otherwise,  he  ought  to  have  obtained 
possession  uf  tbe  lubicnls  assigned,  and  an  accounting  muit  now 
take  ptdce.  As  ilie  defeudeni  are  ihercpreseniativrs  of  the  ori- 
gitidl  [>m  ly,  and  bound,  at  least  entitled,  to  maintain  tbe  defences. 
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[Nor. 


I*  paid.    It 


pat  in  hf  bin,  and  fbrtber,  m  tbe  ewe  it  Ur  from  being  wJtli- 
oat  difficulty,  do  eipentM  have  bean  foand  due." 
Iiow'b  TruetMa  reclaimed.     At  ftdriRing, 

Luril  Juilice-Clerk  laid,  tbaC  after  reading  tbe  record  witb  at- 
tention, bis  conTirtion  wai  in  favour  of  the  interlocator.  Ha 
liked  the  reuoni  in  the  Lord  Ordinaiy^  note  better  than  tboae 
in  bii  interlocutor.  The  ease  muit  be  aeltled  on  tbe  grounda 
of  law  and  equity.  It  was  admitted  tbat  Low  wai  Walker"!  law 
■gent,  and  advanced  money  to  aaaiit  him.  But  be  w»  not  to 
take  uaurious  intereit.  Looking  to  tbe  vhole  transaction,  and 
to  the  letters,  the  interpretation  which  he  would  put  upon  then 
waa  in  favour  of  the  rarmer,  and  not  of  the  law  agent.  Not- 
withstanding the  difference  of  phraseology,  he  thought  the  two 
letten  conveyed  tbe  same  meaning,  though  the  second  was  more 
minute.  The  letters  were  holograph  of  Mr  Low.  If  at  iny 
time  it  could  be  shown  that  the  principal  sum  and  interest  waa 
repud.  Low  was  bound  to  reconvey  tbe  lubjects  to  Walker.   Tbe 

Klicies  of  insuiince  afforded  acertainty  that  t'- — ■--■--' >■• 
paid.     They  were  good  as  long  as  tbe  pren 
appealed  to  be,  on  tbe  whole,  a  moat  usunoua  . 

Lord  Gltnlte- — ^la  conaidering  tbe  whole  circnmstancea  of  tbe 
case,  if  (be  letter  is  to  be  founded  on,  the  transaction  must  be 
held  only  aa  an  auignation  in  aecurity.  From  tbe  letters,  it 
appeared  that  the  trsnsaction  was  usurious.  The  lubrenta 
enabled  Low  to  get  his  interest,  and  to  pay  tbe  premium  of  tbe 
policies  of  insurance,  and  to  be  sure  of  recovering  bis  principal 
sum.  It  would  be  unconscionable  to  keep  all  the  rents  and  ibe 
proceeds  of  the  policiea  of  insunuice,  and  the  subjects  also.  It 
would  not  hsve  been  competent  for  Low  to  put  any  other  con- 
■truction  on  the  letter  than  what  tbe  Lord  Ordinary  had  done. 

Lord  Crineleiit  thought  tbat  the  tame  Iranuction  was  meant 
bv  the  aecond  letter  as  by  tbe  firat.  It  waa  to  be  equitably  ex- 
plained. 

Lori  SiiadvubatOi  concurred. 

The  Court  pronoaaued  thii  Interlocutor : 

"  Adhare  to  the  interlocutor  of  the  Lord  Ordinary  submit  led 
to  review,  in  so  far  aa  it  orders  an  accounting  for  the  rents,  and 
other  auma  uplifted  by  Mr  Low,  in  virtue  of  tbe  assignation  in 
bii  favour :  Find  tbat  tbe  pursuer  is  entitled  to  be  retrocessed  to 
tbe  policies  of  inturance,  in  terms  of  the  libel :  But  reeal  bis 
Jiordahip's  interlocutor,  in  so  far  as  it '  liiida  no  expenses  hither- 
to incurred  due:'  Find  the  punuer  entitled  to  expenses  of  pro- 
ceaa  ;  allow  an  accounl,"  Sic. 

Second  Diriaion. — Lord  Ordinary,  Mednyn. — -Ati.  Buchan- 
an and  U.  Robertson. — jilt.  Dean  of  Faculty  (Hopt)  and  A. 
M-NeilL-J.  Bumeaa,  S.5.G,  and  C.  F.  Davidaon,  W.S., 
Agents.— Mt  Ferguson.  C\eik.—[J.Jr.H.-\ 

\bth  November  1833. 
No.  S5.~- Affleck,  Reclaimer. 

ProcCM — Appendix — II  ii  not  nifficient  to  print  at  an  appendix 
to  a  ntlaiming  not/,  aetrpttfron  tit  TKonl. 

ThU  wan  an  advocation  of  the  judgment  of  kr  In- 
ferior CoorL  To  the  reclaming  note  there  wai  mere- 
ly appended  the  lettera  of  ftdvocation,  and  excerpts 
from  the  record.  The  Court  refused  the  note  as  in- 
conipeteDt, 

Fltit  Diriaion—^ei.  W.  BtiL-^AU.  P.  Robertton.-[J.  ir.J}.-\ 

15th  November  183S. 

No.  26. — HevRV  Wood,  Purtuer,  v.  Chablbs 

M'Caul  &  OTUERi,  Defenders. 

Title  to  Puraue — Amendment  of  ibe  Libel — ^n  obfeeUim  ka»- 

iof  btt»  lijcen  to  thg  title  i^  an  vnincirrpoTaltd  taciety  lo  wc 

in  tiaau  of  Iheir  prtia  and  Iminirrr — Hiid  compttant  to  aire 

the  auction,  hf  tilling,  in  an  aneruttnenl  of  tit  lAtl,  tht  vhoU 

\ndi<nda<d  membtri  of  the  ssciriy. 

The  pnrtanr  and  defenders  were  members  of  a  >o- 
cietyi  called  The  Edinburgh  Speculative  Bnitding  So- 
ciety.    In  November   1827,  the  pursuer  borrowetj 


from  tbe  society  £10,  aod  beoame  tenant  of  a  bona* 

belonging  to  them,  from  Whitauuday  1828  to  Whit- 
■nnday  1829,  at  the  rent  of  £9.  Having  only  paid 
£2  of  thti  debt,  an  action  wat  raited  againat  him, 
before  the  Magiatratei  of  Edinburgh,  in  name  of 
the  preaent  defender  Charlei  M'Caul,  deiigned  preseSf 
and  Mark  M'Glaihau,  treasurer  of  tbe  society.  To 
this  action  it  was  objected  iti  limine,  that  the  so* 
ciety  not  being  incorporated,  it  wai  incompetent  to 
sae  in  name  of  its  office-bearen.  After  some  proce- 
dure, the  Magiatratet  allowed  an  amendment  of  tba 
libel  to  be  given  in,  and  seen  by  the  defender  ;  and 
thereafter  an  amendment  was  lodged,  which  consisted 
of  listing  the  whole  members  of  the  sodety  at  pnr< 
tnerst  and  on  27lh  November  1829,  the  Maginratea 
held  the  libel  at  amended,  upon  the  partner  paying  IDs. 
of  expenses.  These  interlocutors  were  allowed  to  be- 
come final,  and  the  defender's  (present  pursuer)  agent 
received  payment  of  the  10s.  A  reclaiming  petition 
was  afterwnrd*  refnaed,  and  defences  ordered  on  ths 
merits  ;  and  on  22(1  December  1830,  no  additional  de- 
fences baring  been  lodged,  the  Magistrates  decerned  in 
terms  of  the  libel,  with  expenses.  On  2d  February 
1K30,  an  arrangement  was  entered  into,  by  which  the 
present  pursner  granted  his  bill  for  £12,6.  l.at  twelve 
months,  which,  he  alleged,  inclnded  the  whole  snmi, 
principal,  interest  and  expenses,  which  could  be  de- 
manded from  him.  Tbe  present  defender  however 
averred,  that  it  did  not  include  £7,  thearrearof  rent; 
and  upon  this  extracted  the  decree,  restricting  it  to 
the  £7.  The  present  pursuer  presented  three  differ- 
ent bills  of  suspension  uf  a  charge  on  this  decree,^ 
all  of  which  having  been  refused,  he  raised  the  pre- 
sent action  of  reduction,  in  support  of  which  he  plead- 
ed— 1.  The  instance  was  originally  null,  an  unincorpor- 
ated society  having  no  title  to  sue  in  name  of  its  office- 
bearers.— 11.  It  was  incompetent,  in  the  form  of  an 
amendment  of  the  libel,  to  change  the  instance,  or  to 
introduce  into  the  action  new  pnrsnera.-~.-III.  The 
bill  included  the  £7  of  rent»  The  defender  pleaded — 
I.  That  the  objection  to  the  instance  was  cured  by 
the  amendment,  which  was  perfectly  competenL — II. 
The  pursuer  having  accepted  payment  of  the  expenses, 
on  condition  of  pnying  which  the  amendment  was 
allowed  to  be  received,  was  barred,  perionati  excep- 
tione,  from  now  objecting  to  it. — 111.  The  refusal  of 
three  bills  of  suspension  of  a  charge  on  this  very  de- 
cree, formed  ret  Judicala. — IV.  The  £7  of  rent  waa 
not  included  in  the  bill  for  £32,  6.  1. 

The  Lord  Ordinary,  on  UthMay  1833,  pronoanced 
thii  interlocutor  and  note : 

"  Hsving  considered  the  closed  record,  with  tbe  Inferior 
Court  process,  and  other  writa  produced,  and  having  beard 
parties'  procuraton.  and  made  aviundum— Finds,  that  the  va- 
rious Judgmenta  refusing  bills  of  auspension  do  not  constitute 
rei  judicata  lo  bar  the  present  action,  nnd  repels  the  plea  of  ret 
judicata  accordingly  ;  but.  uu  tht  meriti..  au!itsiiis  ibe  defences, 
sasoilsLes the  defenders,  and  decerns:  Finds  expenses  due,  and 

remit*  the  account,  when  lodged,  to  the  auditor  to  be  taxed 

A'ole Tbe  interlocutors  in  the  suspension,  especially  those  re- 
fusing liberation,  though  not  forming  reijudicatato  bar  reduction, 
are  very  important  in  tbe  Lord  Oidinary's  opinion  as  uulborities. 
For  if  the  Court  had  thought  the  proceedings  altogether  null. 
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«e«dingt  ni^t  he  oHgiiMllr  foniewhu  donbtrul.  He  ii  ioclined 
to  think,  hotrK*er,  tbut  tbey  involve  no  nullity.  It  will  be  ob- 
served ibit  thin  is  a  question  among  the  oiemberi  of  the  society 
tbein*elve«.  The  action  warn  not  i^inst  r  third  parlT  nncon- 
neeted  with  it,  xbich  ia  the  case  in  which  the  difflrulde*  railed 
in  [be  HoBM  of  Lords  at  to  the  title  of  the  ofBce-beirerB,  or  tbe 
firm  of  a  prirate  society,  occurred.  According  10  the  case  twice 
decided  l^  the  Second  Division  of  the  Coart,  Wilson,  be.  d. 
Kippen,  &c,  June  83,  1821,  and  February  8,  1822,  the  actioo 
would  not  be  incompetent  a*  between  the  partners  of  the  society, 
in  its  oritpnal  form;  upon  this  principle,  as  il  should  seem,  tbic 
the  parlnni  bad  bound  themselves  by  conlract  to  pay  to  these 
offlce-bearers.  But  perhaps  some  of  tfae  latter  decisions  may  be 
tbonKbC  to  bare  altered  thk,  or  at  least  rendered  it  donboUL 
SuppoaiDgitto  be  to,  tfae  two  partiet  in  whose  names  theaetion 
was  brought  were  entitled  (o  sue  for  their  own  iiitereat,  even  if 
the  other  members  had  refused  to  concur  with  them.  And  the 
obiectiDn  then  comes  to  be,  ivot  so  much  to  the  title  of  the  pur- 
■nerv  to  insist,  at  an  objection  tbst  all  the  parties  interested 
were  not  made  parties  to  tfae  suit.  Btit,  without  dismiaiing  the 
actioo,  the^  migfat  hare  been  called  ;  and  If  those  other  partiet 
cbose  to  sMt  ihenselres,  it  does  not  appear  that  ifaere  waa  anr 
incompetency  in  allowing  theni  to  do  so.  Un  this  ground, 
tberefore,  the  Lord  Ordinary  thinks,  that  in  a  matter  of  ihit 
peculiar  kind,  prosecuted  in  an  Inferior  Court,  it  cannot  be  con- 
■idered  as  a  change  of  the  instance,  that,  when  ■  member  of  the 
society  refusea  ta  answer  to  tfae  office-bearers,  because  all  the 
members  of  the  society  were  not  in  Court,  these  inember*  were 
tdlowed  to  sist  themselves,  and  Insist  along  with  the  individuala 
who  bad  raised  the  action.  At  the  tame  time,  the  Lord  Ordi- 
nary does  not  think  it  immateriHl  that  the  pursuer  first  acquiesced 
iti  [he  interlocutor  by  which  an  amendment  was  allowed  to  be 

fiven  in  to  this  effect — then  by  his  agent  accepted  psymeiit  of  the 
0*.  consiitned  when  the  amendment  was  Unally  sustained— and, 
at  last,  entered  into  a  negotiation,  by  which  be  granted  a  bill  for 
j£92  (thougb  clearly  not  iorluding  tbe  whole  debt),  and  this 
after  having  denied  on   the  record  that  he  owed  aiiytbing  to 


the  society.  The  Lord  Ordinary  does  not  say  that  if  there  waa 
a  clear  nullity  in  the  proceedings,  these  tbiws  would  bar  the 
complainer  from  complaining  by  reduction.  But  he  thinks  that 
they  afford  very  strong  grounds  for  not  opening  up  such  proceed- 
inga  upon  doubtful  questions  of  mere  foru),  where  there  issorce- 
lyan  attempt  to  state  any  case  at  all  on  the  merits.  By  the  note 
in  process,  holof^ph  of  the  pursuer,  it  is  made  quite  certain 
that  the  sum  of  £7  of  rent  wasnotinduded  in  the  bill  for  £32; 
and  tfae  Lord  Ordinary  has  no  doubt  that  the  psrtiea,  hiving  a 
decree  of  i£I7,  were  entitled  to  obtain  an  extracted  decree  for 
the  £7  not  settled,  and  also  to  obtain  decree  for  the  expenses  of 
extract.  It  is  stated  that  this  is  the  ninth  proctss  in  whicb  the 
f  ursuer  ha*  involved  the  defenders  about  this  sum  of  £7,  mani- 
festly still  a  just  debt ;  and  it  is  insisted  in  after  the  defendett 
had  liberated  him  from  jail,  and  so  far  abandoned  their  diligence, 
and  when  even  the  bill  for  £32  stands  dishonoured,  without  aoy 
chance  of  payment.  The  summons  contains  a  conclusion  for 
damages,  which  seems  to  be  the  object  of  the  action." 

The  pnrtner  reclftiined,  and  betides  rcppnting  bit 
former  pleas  on  the  cinestion  of  title,  ttatt^il,  that  the 
Lord  OrdinBTf  fand,  by  mistake,  referred  tu  a  stale- 
ment  m  hdograph  of  the  purmer,  showing  that  the 
rent  of  £7  had  been  included  in  the  bill  for  £32,  6.  1. ; 
bat  there  wa«  tie  aueh  holograph  state.  Tiie  defenderi 
haring  averred ,  and  offered  to  prove,  that  thii  lum 
made  no  part  of  the  bill.     At  adviging, 

Lord  PrttHenl  thought  tlie  interlocutor  right,  in  regard  to  the 
qaeation  of  title. 

Lard  Balgrag  concurred,  but  at  it  was  oflVred  to  be  proved 
that  the  Ml  waa  not  indaded  in  the  bill,  the  pnr«uet  wu  catitted 
to  do  to  if  be  could. 

Thia  ioterloeator  was  then  prononni^d  : 

"  Before  answer,  allow  the  defender  a  proof  that  the  rent  in 
tbe  decree  sought  to  be  reduced  made  no  part  of  Ilie  allegvil  slate 
prepared,  when  the  bill  for  £33,  6.  I.  was  gratited,  aud  the  pur- 


toer  a  coBJuneC  probation ;  and  grant  warrant  for  letters  of  Inci- 
dent diligence  at  both  parties  instance,"  be. 

First  Division.— Lord  Ordinary,  Moncreiff— A(.  J.  Ander. 

son.— ^ii.    Dean  of  Faculty  (Hope),   WUson D.    Christie, 

S.5.C,aad  R.  St  A.  Kennedy,  W.S.,  Agents.— Mr  RoUand, 
Clerk.— L/.  fV.D.] 

15th  November  1B33. 
No.  27. — Mrs  Janet  Taylor  or  Brysoh  4  Ht»- 
BAND,   Purtueri,  v.  William  Cbawfobo's  Tatra- 
TSK,  Defender, 

Tmst— Proof- Statute,  1698,  c.  ^b—Fennd,  tiU  on  improba- 
lim  TBriling,  if  the  Bgnmture  of  tile  aUegfd  (rutfes  ht  admitud,  or 
pnvrd  tQ  bt  gamiiu,  it  icfficieitl  la  pnme  m  truU  uttdrr  Ikt  Jtt 
1696,  c.  2i. 

The  pnrsuer.  Mm  Br^on,  as  one  of  two  heir»-^or- 
tionera  nerved  and  retoiired  cum  ben^ieio  inventani  to 
the  late  John  Taylor,  her  brother,  broogiht  an  action 
agaiast  William  Crawford,  letting  forth.  That  Taylor 
was  proprietor  of  certain  heritable  subject*  in  Lochee  i 
That  in  January  1817,  Taylor  etiteredintontransactleii 
with  Crawford,  whereby  it  was  agreed,  to  terre  eertain 
temporary  purposes,  that  the  said  (objecti  should  b« 
conveyed  to  Crawford  by  a  disposition  ex  Jade  abso- 
lute, but  which  subjects  were  trnly  to  be  held  in  trust 
for  Tayior'a  behoof:  That  accordingly  adisposition,  by 
Taylor  to  Crawford,  was  executed  on  Slth  January 
I8t7,  which,  in  consideration  •'  of  the  sum  of  £350 
Sterling,  instantly  advanced  and  paid  to  me  by  Wil- 
liam Crawford,  residing  in  Ivoetiee,  as  the  price  of 
the  said  subjects,  of  whiuh  price  I  hereby  grant  the 
receipt,  and  dischni^e  him  for  ever,"  disponed  the 
subjects  to  Crawford,  his  heirs  and  assignees,  on 
which  disposition  infertment  passed  on  the  25th,  and 
WHS  recorded  on  the  27th  January  1817:  That  the 
said  disposition  was  qualified  by  tbe  following  back- 
letter,  explanatory  both  of  that  transaction,  and  of  a 
fictitious  transfer  of  Taylor's  raareables,  which  Craw- 
ford had  ostensibly  purchased  at  a  public  sale  : 

"  LocHEE.  I«  Feiruara  1817 Mr  John  Taylor— I  hereby 

agree  to  the  following  articles ;  In  tfaa_/tri(  place,  I  acknowledge 
that  I  have,  according  to  your  detiire,  got  into  my  name  your 
tnoney  whicb  you  bare  in  the  Dundee  New  Bank,  tbe  s^ 
money  being  accounted  in  a  book  from  aaid  bank  ;  hut  although 
my  name  is  fixed  on  said  book  as  being  proprietor,  yet  I  ac- 
knowledge I  have  Tto  right  to  the  money,  any  farther  than  to  up- 
lift or  put  into  said  book  the  whole  or  any  part  whirb  you  and 
your  heirs  shall  desire  me  to  do,  as  the  none;r  wholly  belongs  to 
you  ;  snd  you  or  your  heirs  is,  at  your  or  their  pleasure,  to  have 
the  said  book  alwa^  a-keeping.  if  it  is  not  when  it  is  given  to 
me  for  to  do  business  in  the  bank  with  it ;  snd  at  any  tine 
when  you  or  your  heirs  shall  please,  your  or  their  name  is  to  be 
inserted  for  whatever  sums  is  contained  in  said  book,  and  my 
name  taken  awHy,as  I  have  no  right  to  tbe  money.  The  above 
bank  book  bears  date  0th  January  1817.  (Signed)  WllXIAH 
CBAWFoao."  ■'  Q(f/y,  I  also  s^rre,  that  BllfaoU|{h  I  purchased  all 
your  moveables  by  roup  in  the  month  of  Januxry  1817,  that  I 
bare  no  right  or  daim  to  any  of  the  articles  which  J  purchased 
at  said  public  roup,  because  1  pnid  no  money  of  my  own  for  any 
article,  but  I  paid  the  whole  with  your  money,  and,  therefore, 
you  snd  your  heirs  has  the  right  to  the  whole  which  1  purchaaed, 
without  me  having  any  demand  for  any  article, — tbe  aaieunt  of 
aaid  roup  beitig  seventy  pounds  three  shillings  Sterling.  ( Sigiv- 
edj  WiLUAM  CnavioaD."  "Sf</y,  I  farther  agree  that  I  pur- 
chased your  whole  properly  of  both  bouses  and  lands  of  Old 
MilebouEe.  Lochee,  in  the  month  of  January  1817,  at  three 
hundred  snd  fifty  pounds  Sieiting  ;  but  as  I  paid  no  money  of 
my  own  for  said  piiqieny,  I  bcrvl^  agree  that  you  and  your 
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r«or. 


bdn  b  to  bsTB  the  right  to  diipote,  to  nu,  tiU  propertr  In  uy 
manner  jou  or  thtj  >baU  pleaM ;  and  you  or  joar  hcin  i*  to 
have  the  right*  which  you  have  given  me  of  your  property  »- 
keeping,  and  to  destroy  them  when  you  ar  your  heiri  wei  it 
proper,  ai  Ibey  sre  declared  to  be  null  u)d  roid  ;  only  if  needces- 
atty  require,  I  am  to  get  tboie  righla  unly  to  ahow  nhalever  you 
or  your  beira  iball  direct  me  to  do,  and  iben  return  aid  rigbti 
to  you  or  your  heirs,  at  your  or  their  rcqaett.  This  paper  to  be 
■tamped  at  any  time  you  or  your  heira  ahall  require,  at  your  or 
yuur  beire' avpenae.  I  agree  to  the  aboTit.  (Signed)  Wn-uaic 
Cbahfohd." 

Th&t  the  irordH,  "  I  a^ee  to  the  above,"  at  the  cIom 
or  the  «aid  letter,  were  holograph  of  the  aiud  William 
Crafrford ;  and  the  various  Bignaturea  thereto  were 
adhihited  by  him  :  That  in  terms  of  thii  back-letter, 
Taylor  had  remained  in  poMesaion  of  the  labjecta 
down  to  the  period  of  his  death,  on  22d  November 
1827,  daring  which  time  he  drew  the  rents,  and  exer- 
ciaed  every  act  of  owner«hip  ;  but  that,  subaequent  to 
Taylor's  deftth,  Crawford  bad  aaaerted  right  to  the 
property  i  and  therefore  concluding  that  it  ahould  be 
found  and  declared  that  the  foresaid  •iibjeeta  were 
conveyed  to  Crawford,  in  trust  for  Taylor  and  hti 
heirs,  and  that  be  (Crawford)  ahould  he  decerned  to 
reconvey  to  the  pursuer  Airs'  Bryson,  the  pro  indivito 
half  thereof,  to  which  she  had  right  a*  one  of  the  two 
heirs>portioners  of  her  iaid  deceased  brother.  In  de- 
fence aRaiiist  this  action,  Crawford  maintained,  that 
the  subjects  had  been  absolutely  disponed  to  him,  in 
consideration  of  the  price  of  £350  which  he  had  ac- 
tually  paid ;  and  that  his  signature  to  the  alleged 
baulf-letter  was  not  genuine.  After  a  record  had  been 
made  up,  Crawford  died,  and  the  defender,  his  trus- 
tee, was  sisted  in  his  room.  Cases  having  been  or- 
dered, the  defender  pleaded — I.  That  the  alleged  tra«t 
could  only  be  proved  by  Crawford's  writ  or  oath ;  bat 
the  writing  produced  being  unstamped  and  improba* 
tive,  was  not  sufficient  proof  under  the  Statnta,  1696, 
b  25. — II.  That  in  a  proceis  atcettio  bonorum  at  Tay- 
lor's instance,  the  subjectji  in  question  were  inserted 
in  the  state  of  Tavlur'a  aff&irs,  as  having  been  sold  to 
Crawford  for  a  price  paid ;  and  that  as  Taylor  took 
the  usual  oath  in  that  process,  the  same  must  be  held 
as  conclusive  evidence  of  the  truth  of  the  statements 
therein  eontained. — III.  That  as  the  action  at  the  pnr- 
■ners'  instance  must  necessarily  be  founded  on  an 
illegal  compact  between  Taylor  and  Crawford  to  de- 


fraud Taylor's  creditors,  it  was  barred  by  the  plea  of 
paelum  iUicUum,  and  by  the  rule — in  turpi  cauta  potior 
e*t  conditio  pouidetitii. — IV.  That  the  back-letter  not 


being  signed  by  Crawford,  it  could  not  be  obligatory 
on  him,  although  it  were  otherwise  unobjectionable; 
and  the  proof  of  the  signature  must  fall  on  the  pursuers. 
The  pursuers  pl^qded — X.  That  the  back-letter  pro- 
duced, although  neitherstampud,  liolograph,nor  tested, 
was  sufficient  to  prove  a  trust  under  the  Act  1696,  c. 
S5,  which  only  required  a  writing  "  duly  subscribed" 
by  the  alleged  trustee  ;  and  at  all  eyentt,  it  was  homolo- 
gated by  a  great  variety  of  fact*  and  circumstances, 
which  aifforded,  in  themselves,  real  evidence  of  trust. 
— H.  That  the  oath  of  Taylor  in  the  process  ofceuio, 
not  being  an  oath  of  refereiice,  or  an  oath  emitted  in 
a  process  in  which  Crawford  had  made  appparancp, 
or  which  related  to  the  same  subject-matter,  it  could 
ntrt  be  fgnuded  on  a«  condiuive  evidence  in  the  da- 


fender's  ftvoar. — III.  That  the  pnrsners  having  made 

no  averment  on  record,  that  there  was  any  fraud  in- 
tended against  Taylor's  creditors,  and  no  such  state- 
ment appearing  on  the  face  of  the  documents  founded 
on,  there  was  no  room  for  the  pleaof /Mctum  Ulicilunt, 
— IV.  That,  at  all  events,  whatever  weight  the  de- 
fender's two  last  mentioned  pipaa  might  have  bad 
against  Taylor,  they  could  not  affect  the  pnriiner,  who 
had  been  entered  heir  to  him  cam  beneficto  in-oentarii, 
and  was  therefore  virtually  a  trustee  for  Taylor's  cre- 
ditors, fur  whose  behoof  alone,  and  not  for  her  oirs 
benefit,  ehe  wa*  pursuing  this  action. — V.  That  Cr*w- 
ford'i  signature  being  denied,  might  be  proved  to  bo 
genuine  pro  ut  dejure,  but  that  the  barden  of  proving 
It  forged  ong^t,  in  the  circumstances,  to  full  on  tho 
defianaer. 

The  Lord  Ordinary  (Fnllerton),  on  7th  February 
1833,  pronounced  the  following  interlocutor  and  uot«  i 
"  Having  considered  the  caaea  for  the  partiti.  togelber  with 
tbe  whole  proceai — Fiuda  that  thia  action  ii  a  deehinitor  of  tro«t, 
brought  by  an  heir-portioner  oFtbe  alleged  truster,  John  Taylor, 
against  the  defender  William  Crawford,  whu  \nt  infeft  in  the 
heritable  property  in  dispute,  in  virtue  of  an  absolute  dispasitiun 
from  the  said  John  Tsyior.  dated  in  January  1817 :  Finda  that 
this  case  falls  under  the  proviiion  of  the  ^rt  IG06,  cap.  25: 
Finds  that  the  writ  libelled  on  in  support  of  this  action,  bearing 
to  be  dated  the  Jit  day  of  Februarv  1817,  is  unstamped  and  im. 
probative:  Finds  that  in  March  1B17  the  late  John  Taylur  ob- 
tained ■  caiio  tanorum  against  bis  creditors,  on  the  statement, 
Inter  alia,  in  his  condescendence,  and  at^envards  cotifiroifd  by 
bii  oath,  that  tbe  property  in  dispute  bad  been  sold  to  Crawford, 
in  lermi  of  the  foresaid  disposition:  Finds  that  any  alleged 
homologation  oftheimprobMiTedeed,  by  facta  and  c1rcumstaner«. 
Is  excluded  by  Taylor's  alatement  in  the  cenie,  confirmed  by  oath, 
and  absolutely  contradictory  to  the  conienta  of  the  impniliaiive 
deed  ;  therefore  finds  that  tbe  present  action  is  not  supported  by 
the  evidence  required  by  the  Statute;  assoilzies  the  defender 
from  the  conclusions  of  said  action,  and  decern* ;  finds  the  de. 
fender  entitled  to  expenses,  and  allows  an  account  thereof  to  be 

given  In,  and  to  be  taxed  bytbe  auditor Kole. — The  transaction 

between  Ur»wfbrd  and  Taylor  is  attended  with  several  rrrj 
suspicious  circumstances;  and  tbe  Lord  Ordinary  gives  no 
opinion  on  the  possible  result  of  an  inTCStigalion  at  the  insianr^ 
of  parties  entitled  to  a  more  extensive  mode  of  proof.  Bi|t  rh^ 
presentisacasestrictlyregulutedby  the  Act  1696  1  and  the  writ 
founded  on  in  support  of  it  is  the  letter  of  the  let  of  February 
1817.  The  authenticity  of  the  signature  is  denied  by  tbe  de- 
fender ;  and,  upon  this  point,  it  would  have  been  neeeasary,  if 
the  case  depended  on  it,  to  send  the  matter  to  a  jury.  The 
absence  of  stamp  might  also  have  been  remedied.  But  the  deed 
is  confessedly  improbative  I  and  though  perhaps  it  might,  even 
in  a  question  of  thia  kind,  be  competent  to  snppotl  the  deed  by 
homologaciou.  it  has  appeared  to  the  Lord  Ordinary  to  be  im- 
poasible  here  to  admit  inferences  from  facts  and  drcumstances 
aa  comfirmatory  of  tbe  imprabative  deed,  when  tbe  dispoaition, 
as  an  absolute  disposition,  is  confirmed,  and  tbe  improbatire 
missive  directly  contradicted  by  the  judieiat  statement  of  the 
granter,  oonGrmed  by  bis  oath  in  tbe  ceuio.  Thia  muat  have 
been  caiclusive  againiit  any  offer  of  proof  of  bomologaiion  of 
the  missive  by  him,  and  it  musc  Im  ei^ually  conclusive  against  hia 
representatives." 

The  pnnaer  reclaimed.  On  Slst  May  1839,  the 
Court  sisted  process  till  intimation  sliuuld  be  made  to 
Taylor'screditurs,(vti/«aiitr,  Vnl.V.p.Ml.)  Aminuie 
was  then  put  in  for  one  of  Taylor's  prineipal  orodi- 
tort,  statinff,  that  he  had  originally  authorised  tbe  ac- 
tion as  forl>ehoof  qf  Taylors  creditors,  and  he  now 
homologated  it,  and  was  ready,  if  necessary,  tosiet  him- 
self as  a  party  tli(:reto ;  and  farther,  that  he  had  raised 
ft  separate  action  at  his  oivn  iftetfuiGO,  ctmtaining  siait> 


less.] 
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lar  eonclotion*,  irhteh  might,  if  the  Court  thon^t 
proper,  be  conjoined  with  the  prenent,  as  toon  ■■  a 
record  wiu  cloied. 

Lord  fia/fpny,— Tfae  defender^  plem  upon  thf  o»Ili  In  the 
rrata  i>  too  narrotr.  Ai  to  the  proof  of  Cbe  (ru>t,  I  hare  beard 
the  liw  laid  doiTn  (gain  and  again  \>j  Lord  Braxfield,  &c.,  (bat 
B  probative  irriliDg  ii  not  neceturj.  IT  bomologMion  had  been 
necEisarv.  I  iierer  saw  a  cue  in  this  Court  in  which  tbe  acta  and 
deedi  of  paitiei  rurmed  a  more  complete  bouiologatioa  than 
tbe  preient. 

Lard  Prrtideni  a;^ed  that  the  back-letter  omt  nuffldent  to 
|m>re  ■  truit,  but  the  Court  eonid  not  proceed  on  anj  bTTKKhem* 
•a  to  wbetber  tbe  ngnature  wag  UQlbcDtic  or  not,  till  tluit  ahOBld 
be  anwrtiuned 

Ijird  Balfra^. — There  aiejuat  two  qiieitioni  before  the  Coart 
at  prcaent,  lit,  Wbelbet  we  are  in  a  properBbape  to  determine  the 
(|uaalIon  of  lru«t,  and  have  here  the  proper  parties  entitled  to 
try  it?  2if,  If  go,  whether  we  have  bereawnciiig  aufflcient  to 
pnve  a  trust  under  the  Act  1696?  Aa  to  tbe  Jlril  point,  tbe 
iiiTimaliiin  to  tbe  creditors  proceeded  from  the  gupgeatioii  of  tbe 
Court,  that  tbe  purtuera  might  not  obtwn  potaesiion  of  ■  pro- 
pertj  u  thein  which  belonged  to  tbe  creditora.  Tbjg  inlima- 
tioD  baa  been  owde,  and  itwaa  most  proper.  Tbe  tike  has  been 
often  done  ;  and  I  think  we  arequitecarrect,i[i  point  of  farm  and 
in  ahape,  to  detenoine  tbe  question.  A*  to  the  laraHd  point,  it 
was  held  for  a  great  many  yeara,  that  facta  and  circunutancea 
were  gufficient  to  prove  a  Iriiat,  but  ever  since  the  case  of  Dug- 
gan,  tbe  rule  has  been  difTdrent.  Tbe  question  howerer  re. 
mains,  what  writing  is  suffidetit  to  prove  a  truat  under  [he  Sta- 
tute? I  have  always  undentood,  and  am  of  opinion,  that  an;f 
writing,  even  a  common  Improbttive  letter,  is  suffldtnt. 

I^rd  GUiUi I  think  it  was  quite  right  to  call  tbe  crediton, 

and  1  suggested  iL  On  tbe  other  parte  of  the  case,  I  entireljr 
agree  witb  IjOfd  Balgrsy.  I  find  the  words  of  tbe  Act  are  dit- 
ferent  from  what  1  thought  thej  were,  but  they  are  even  iiminger 
for  the  purauera.  ■'  A  writing  lawfully  subacritwd,"  means  any 
writing  subucribed  without  force  or  fnu(L  In  the  shorter  preacrip- 
tioni.  tbe  Statutes  di'clare  a  writing  to  be  necessary  lo  interrupt 
preaeription,  but  it  waineverbeld  that  such  a  writing  must  be  prolH- 
tire.  I  ibiiik  the  doctrine  of  Lord  Balgray  it  quite  eorrect.  The 
subscription  of  tbe  trustee  is  enough.  Tbe  pursuer,  however, 
might  have  been  very  safe  to  have  lelerrsd  to  Crawford's  oath,  un- 
der tbe  threat  of  a  very  different  kind  of  action,  bad  he  depoued 
there  was  no  trust.  I  ibink  tbe  proper  way  ia  to  find  the  letter 
■  suSHent  proof  of  tniat,  if  tbe  xignature  lie  genuine,  and  10 
■How  (he  altrged  forgery  to  be  proved.  If  the  aigutture  be  ge- 
nuine, I  consider  that  sufficient. 

LonI  Preudent This  is  a  very  special  and  peculisr  letter. 

It  ia  three  times  luhscribed.  A  probative  writing  la  not  necea* 
■■ry.  Suppoae  it  had  been  a  defence  to  an  action  not  signed 
by  tbe  pwly  at  Jl,  but  by  bis  oounsel,  it  would  hare  been 
enongll. 

The  Court 

■■  Recal  the  interlocutor  reclaimed  s^inst  inhoeitatu:  Find, 
that  if  tbe  signatures,  "  William  Crawford"  to  the  letter  found- 
ed on  are  genuine,  and  the  woids,  "  I  agree  to  tbe  abare"  are 
holograph  of  bim :  Or,  If  the  signsturea  "  William  Crawford" 
are  genuine,  tbe  said  letter  a  ■  suScient  declaration  of  truiti 
But  in  respect  it  is  denied  on  tbe  part  of  tbe  defender,  that  the 
Eubicriptions  are  genuine,  or  the  above  words  holograph,  they 
remit  to  (he  irijrd  Ordioary  to  proceed  in  (he  inreatigalioti  <H 
this  defence,  and  do  therein  as  abalL  be  just ;  reserving  all  quea- 


Punuers'  Aathortties. — (I.)  Hontgeroery'B  Executor*,  7th 
Febrtnry  IBll  :  Pac.  Coll.  M'Millan  >.  H-Mi)lin-a  Eiecn. 
tore.  S3d  November  IKH ;  a  S.  &  D.  p.  90S.  Macksy  a.  Am- 
broae,  4tb  Jnne  lS2t>;  Fac.  Coll.  Stair,  IV.  44,  i.  Enk.  TV. 
2.8.  Etab.  IV.  4,  08.  Bank.  1.10.317.  M-Imh  r.  Eie. 
cutota  of  Chiealy,  8th  February  1710 1  FoL  Die  V.  IL  p.  372. 
Bamtay  p.  Corporation  of  Butchers,  30lb  July  1748;  Mor. 
12,757.  Mowat  v.  Spence.  23d  Januaw  1753;  I  Elchiei  a. 
Trust,  No.  13.  Manefield'a  Executors  v.  Taylor,  8tfa  June  18SI ; 
1.  S.  I>  D.  p.  U.  Credittm  of  DinpnU  e.  M'CanUc,  Gtb 


Duggnn  V.  Wight,  7th  Hui:h  1797 ;  Mor.  12,761  and  13.7«9. 
(2  )  Ersk.  IV.  2,  R  Stair,  TV.  44,  9.  Bdn^.  IV.  33.  1. 
Bank.  IV.  32,  3.  Creditors  of  Macbar  e.  Bontein,  27th  No. 
rembir  1739;  Mor.  14,043.  Kerr  ■■  Bun  Fire  ORca,  17tb 
December  1793;  Mor.  14.078;  Hume,  V.  I.  p.  103,  2d  Ed. 
Wilhon,  Sic.  b.  M'Kiiight,  26th  January  1830.  Aimwood 
B.  Hatborn,  &C.  I4(b  May  1817.  Stein  t.  Bnniiar,  4[h  De- 
cember I7rt9;  Fac.  Coll.  Mon(gomery  t.  Cassels,  3d  Fe- 
bruary 1711  i  Mor.  14,041.  Commissioners  and  Tntatees  of 
ForfeKed  Eataiee  «.  Sir  John  M-Donald,  lltb  May  1730; 
Rubertson-s  Rep.  p.  307.  Kiduw  *.  Hardie  SSd  July  1707 1 
Mur.  14,032.  Giises  ■.  Wataon,  5[h  January  1712;  Mor. 
14.041.     i:ral(.  IV.  3,  30.    Sochan  t.   Boswell.  30ih  Novem- 


(3.)  Clonp  St  Peliaaie  *.  Alexander,  lOth  February  1831.  (4.) 
J.rf>rd  Elibank,  Sic  *.  Hamilton,  Sic.  I6tb  November  1827;  S. 
Si  D.  Creditor*  of  0<t)gw>ll  a.  M-Combie,  6ih  June  \m% ;  S. 
&  D.  Er«k.  IIL  8,  7a  Bell's  Com.  V.  I.  p.  003-4,  5tb  Ed. 
(d.)  Campbell  v.  M-UuchUn.  4th  June  1752;  Kilk.  vsc* 
Prttof.  No.  16 ;  Fol.  Die.  V.  IV.  p.  155.  Norval  e.  Ramsay, 
SaA  June  I70S,  atid  17th  January  1704;  Fol.  Die  V.  IV.  p. 
155-6.  Paul  a.  Harper.  lOth  MHrch  1832.  Kennowaj  f.  Ain*. 
lie,  ISih  Febniary  17J2i  Mar.  12.438,  audi.  Elcb.  >.  TniM, 

Defender's  Aiitboritie*.— (1.)  Enk.  B.  III.  t  1%  tec.  9. 
St:>ir,  B.  IV.  t.  4-2,  sec  4.  Act  1579,  c.  80.  Act  130% 
c.  175.  Act  1681,  G.  5.  Stur,  B.  IV.  I.  45.  sec.  5.  Ersk. 
B.  IV.  t.  2,  sec.  9.  Du^an  p.  Wight,  7tb  March  1789 1 
Hor.  12,761, and  12,765.  (2)  Ar^ull^  Crawford.  Dnlrymple 
D.  Hume,  &C.  Parker  a.  Imperial  Fire  Olfice.  Alison's  cruio. 
Keire.  Sua  Fire  Office,  I7tb  December  1793;  Hor.  p.  14,078. 
Commissioners  and  Trustees  of  Forftrited  Estates  a.  Sir  J. 
M'Donald,  lltb  Miiy  1720;  Robertson's  Repoits,  p.  307. 
Uieksoo  s.  Barbonr,  i!7(h  May  lOffl  )  B.  t<  D.,  Vol.  VI.  p. 
856.  Gordons.  Glen.  I9tb  January  18291  S.  &  D..  Vol. 
VI.  p.  S9&  (&)  Uuke  ul  Qiweiuberrr,  21st  Hay  IBIS.  Ar- 
rol  &  Cook  s.  Mon(giMi]ery,  lUth  February  IBiS;  Shaw,  YA. 
IV.  p.  499;  and  Kerr  a.  M'Douall,  14th  February  1828; 
Shaw,  VI.  p.  516. 

First  DiviKion. — Lord  Ordinary,  Fulli^rton. — Att.  Skene  & 
Deas;  Brown  &  Miller.  W.8„  Agenta.— .<b.  Rutberfurd  (It  A. 
H-Netll;  Charlea  F.  Davidson,  W.S.,  Agent — Mr  RolUnd. 
Qttk—iG.  A] 


\Sth  Noxiember  1833. 

No.  28. — JouK  Maiklism,  Sutpender,  v.  Robert 

Walkrr,  Charger. 

Bill  of  Exchange — Caution — Cireumitaneti  m  wtuA  o  lajpnislofs 

qfm  cliargr  dh  ■  HH  afttchanft,  oh  Ike  grouiui  o/forgerif,   and 

tkt  tignahat,  to  whick  tkt  Court  men  tatitflid,  itat/arged,  war 

Thii  was  a  lutpention  of  a  chftrge  on  a  bill  of  ex- 
change, on  the  ground  of  foi^erjr.  The  Lord  Ordi* 
nnry  had  passed  the  bill  on  catUion,  and  the  lUBpender 
reclaimed,  contending  that  he  wai  entitled  to  hare  it 
patted  without  caution,  in  respect — I.  That  eompara- 
(ioneortheiignatnretothehill,withanaraberorgenuine 
lignattirM,  il  waa  erideotlf  a  forgery. — 11.  That  the 
partjr  who  had  forged  it  wai  a  brother  of  the  tuspen- 
der,  and  had  tiro  yearn  tiatt  been  tried  and  transported 
for  forgery. — III.  That  although  tbe  hill  wu  dated  in 
1827,  no  regular  charge  iraa  erer  given  till  the  pro- 

The  Coart,  tipon  exatnining  the  lignatare,  expreesed 
an  opinion  that  the  btll  waa  forged,  but,  nutwitnita tid- 
ing, adhered  to  the  Lord  Ordinary'!  interlocutor,  paii- 
■ngonly  on  cautiua. 

First  Division. —Lord  Ordinary,  Oillies.— ^ef.  Solicitor- 
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I6th  November  1833. 
No.  29.— Bjiillie's  Execdtohs  v.  Baillie. 

FroceM — When  a  judgment  of  the  Court  of  Seuion  hai  teen 
BiHpIs  ^giriried  by  the  Maun  of  Lordt,  a  petition  to  applif  the 

judgment  ii  uHtucraarji. 

All  interim  decree  having  been  cnrried  by  nppeal  to 
the  House  of  Lurdii,  their  Lordshipii  limply  tJBrmed 
the  judgment  of  this  Court,  and  gave  costi  of  appeal 
flKainit  the  appelUot.  The  reaponiient  now  lodged  a 
•Gort  written  petition  in  the  uiual  form,  praying  for  a 
remit  to  Lord  Fultertou  to  proceed  frith  the  remain- 
cler  of  the  came,  in  room  of  I.ord  Newton,  the  for- 
mer Ordinary,  deceased. 

The  Lord  Fretidrai,  on  moTing  the  p«tidon  on  the  Uth  init., 
Kwd,  ■  printed  petition,  to  hive  Ibe  juogmeat  applied,  wm  d»- 

Bot  the  cue  having  been  delayed  till  to-day,  their 
Lordthips,  after  inquiry  at  the  Clerln  of  Court  as  to 
the  practice,  held  tnat  a  printed  petition  waa  not  no- 
eesiary,  and  remitted  the  catiBe  to  Lord  Fullerton  ac- 
cordingly. 

Fint  DiTiaion.— ^et.  A.  M'Neill.— LaeUan  Hackintmh, 
AgeDl.— D.  Clerk.— [J.  W.D.] 

16lh  Nvoember  18SS. 

No.  30, — John  Hotsos,  Sen.,  Purtuer,  v.  Bobeat 

Thresh  IB,  Defender. 

Proof — Reference — Competenrj — jt  parljf  haemg  referred  reU- 
ingoving  IB  the  oatbi  of  certain  indiiidnali,  qua  read  ImUeei — 
Held,  tAal  if  leat  incompetent taintimgate  tlieriKUlofiett  wkiek 
eccurred  mlm  theg  tsera  not  road  IrUiteet. 

The  pursuer  raised  an  actiDtt  against  the  Trnateei 
on  the  Suot«dyke  iind  Haremoii  turnpike  roads,  for 
payment  of  certain  work  alleged  to  hare  bean  per- 
formed  by  him  for  said  trustees.  In  the  course  of  the 
action,  the  pursuer  put  in  the  following  reference :  of- 
fering 

"  to  prOTe,  hf  the  oaibs  of  the  defenders,  the  tniiteei  on  the 
Seatadjke  and  HareaiasBturnpikeroajla,  that  tfae  general  acccunti 
libelled  in  tbe  tummona  foi  work  done  \>j  the  punuer  to  tba 
said  (ruiceas,  never  hsve  been  settled,  and  that  there  ii  [he  ba- 
lance pursued  for,  or  pait  thereof,  owing  to  bim,  (apart  liOQi  the 
balance  admitted  to  be  due  under  the  Ewes  Brid|^  contract ;) 
and  he  hereby  refeis  the  aame  to  tha  oaths  of  the  defenders 
■ecording:1]r." 

This  reference  having  been  sustained  by  the  Lord 
Ordinary,  commission  wag  granted  to  the  Judge  Or- 
dinary of  the  bounds  to  take  the  depogitiona  of  the 
defenders.  Mr  Davidson,  formerly  one  of  the  traa- 
tees,  deponed,  that  he  bad  acted  as  surveyor  on  laid 
roads  from  1818  till  between  1822  and  1B21,  but  not 
as  a  trnnlee  daring  that  period  ; 

"  And  being  farther  interrogated  by  the  punuer,  and  desired 
to  say  whether,  during  tbe  time  thnt  the  deponent  waj  surreyor 
upon  tbe  aaid  rood,  the  purituer  was  eroployed  by  the  trustees  up- 
on it,  to  perform  various  piecea  of  work,  such  as  building  and 
repairing  bridges  and  condaits,  building  wall  a,  and  other  operation* 
connected  with  the  keeping  of  it  in  proper  repair,  tbe  defender 
here  itatcd.  That,  as  Mr  Davidson  baa  hinueli  mentioned  be  did 
not  become  a  trustee  until  the  year  1829,  it  would  be  irregular, 
under  this  commisaion,  to  examine  him  as  a  trustee,  with  refrronce 
to  tranaactions  occorring  in  the  years  referred  to  in  the  question : 
To  which  the  purauefs  agent  answered.  That  Mr  Daridwin 
having  been  a  road  troitee  at  the  lime  when  the  present  aetloD 


leomoienced,  (October,  1691,)  and  at  the  lima  when  tba 
imiision  was  granted  under  which  tbe  Commissioner  ia  now 
proceeding,  he  is  of  course,  one  of  the  defenders  referred  to  in 
that  commisiion,  and  [he  pursuer  ia  entitled  to  his  oalb,  upon  alt 
fact*  connected  with  the  matter  at  issue,  whether  theae  facta  msj 
have  come  to  hia  knowledge  at  a  time  when  be  was  road  lur- 
veyor,  or  at  a  time  when  he  was  tiuatee." 

The  Commissioner  having  doabted  whethw  it  was 
competent  to  examine  Mr  Daridaon  as  a  partjr.  with 
regard  to  facta  which  may  hare  been  known  to  him 
before  tha  period  when  he  became  a  trustee,  sealed 
up  such  part  of  the  deposition  a*  related  thereto,  for 
the  disposal  of  the  Court ;  and  Lord  Maokeniie,  on 
9th  July  1833,  pronounced  this  interlocutor ; 

"  Having  heard  psrtiea'  procurators.  Finds,  that  Mr  Davidson's 
evidence  in  regard  to  all  transactiona  in  which  be  did  not  act  aa 
trustee,  cannot  be  admitted  {  therefore,  auacaina  tbe  objectiona 
stated  by  the  defender  to  the  sealed  deposition  of  Mr  Daridaon, 
No  82  of  proceai,  being  opened." 

The  pursuer  reclaimed.  At  advising, 
Lord  Janice-  Cirri  aaid,  the  reference  waa  to  the  defender's 
oath  as  a  party  and  a  trustee,  and  he  was  bound  to  answer  any 
(joestian  regaining  facta  which  came  under  hia  observation  in 
that  capacity.  Butitwasnoleompctent,  undersucharefemicCk 
to  make  hioi  a  wiineaa,  and  ask  queationa  as  to  what  came  to 
bis  knowledge  when  be  was  a  surveyor. 

The  other  Judges  having  concurred,  the  Court  ad- 
Second  Division. — Ixird  Ordinary,  Mackensie. — Aet.  Wbig- 

bsm  and  De  Usria.— ^'Jf.  G.  O.  Bell J.  Robertson,  S.S.C, 

and  William  Stewart,  W.S.,  Agents.— Mr  Holland,  Gerk.— 

tJ.r.s.]     

Wh  Naoember  1833. 
No.  SI.— Edihburoii  AND  Glaboow  Ukion  CaNAIi 
Company,  Pursuers,  v.  Georob  Johnston,  De- 
Jender. 

Process — Diligence — Competency — Tin  defenders  bating  com- 
proitiiieil  in  writing  a  claim  of  damages  agaiiMt  lAem  by  on  in- 
dinidtial,  rtierving  ogainit  each  other  tlitir  rightt  of  relief — Oir- 
cumtlaneee  in  tehick  held,  thai  in  an  action  of  reliff,  it  vol  I'n- 
compeientjor  one  of  the  defender!  to  oblaina  diligence  far  recmery 
of  all  eorreipondena  regarding  laid  compronite  tetwtex  Iht 
agenlt  and  derkiaflhe  other  definder. 

This  action  arose  out  of  a  verdict  which  waa  ar- 
ranged by  the  parties,  in  a  trial  for  damages  with 
May  Rogers,  for  injury  sustained  by  her  in  one  of 
the  Canal  Company  ■  boats,  in  consequence  of  the 
alleged  giving  way  of  some  machinery  in  one  of  the 
«tone  boat«  belonging  to  the  defender.  The  arrange- 
ment at  the  trial  was  reduced  to  writing,  and  was 
in  these  terms : 

-  aOlh  December  183Q.— We,  the  counsel  for  the  parties  in  tbe 
aetiim  at  the  instance  of  May  Rogers  againtt  tbe  Onion  Caiial 
Company  and  George  Johnston,  tacksman  of  Redball  Quarry, 
agree  to  asltle  the  ease  upon  the  following  conditions : — L  Tbe 
defenders  shall  make  payment  to  the  pursuer  (  May  Kogera)  of 
£SOD,  Id  Dsme  of  damagea,  and  for  all  other  claims  on  the  part 
of  the  said  May  Rogen  against  the  said  defendem.  II.  That 
the  aaid  defendera  shall  pay  Id  the  said  Hay  Rogers  the  ex- 
penses of  the  sction,  taxed  ss  between  party  and  party,  by  tbe 
auditor  of  Court  j  and,  I IL  That  alt  quoatioDS  of  relief  between 
the  defenders  shall  be  reserved  entire," 

With  a  view  of  trying  tha  question  of  relief,  tbe 
Canal  Company  raiaed  an  action  and  eopplementary 
action  ag«nst  Jobniton,  in  the  course  of  which,  the 
defender  applied  for  a  diligence  to  reoovar  all  letters 
and   corrB^ondenoe,  or  othw  wrinea  commnnica- 
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'■.:  tioDB  between  the  agents  of  the  Canal    Company, 

or  either  of  them,  and  their  clerk  or  eommittee  uf 

management,  mentioning  the  termii  of  the  compro- 
,,.  mise  with  May  Roger*,  and  the  candttioni  on  which 

t^  it  waa  agreed  to  ou  the  part  of  the  Canal  Company 

and   the  defender  Mr  Johnston,  or  copies   of  xaia 
,,  writing*  ;  also  all  other  letten  and  correapondence  be> 

r  tweeo  the  clerk  and  agenti  of  the  Canal  Company,  or 

I,  either  of  them,  relatire  to  the  said  compromine,  and 

„.  the  payment  of  the  money,  or  copiei. 

^,'  Lord  MedwyD)  on  25th  June  1833,  pronounced  thia 

,,  interlocutor: 

"  Haring  beard  eountel  apan  a  notion  b;  tbe  defender  for  ■ 

diligence  for  recorerins  the  writing*  in  the  preceding  note,  in  re- 
"  apect  the  amngement  by  the  partiei  at  the  trial  with  Ma;  Rogers 

^'  wai  reduced  to  writing,  and  ii  not  ambiguDua,  requiring  to  be  ex- 

^'  plained  or  conatmed,  refiue*  tbe  motion." 

The  defender  reclaimed,  and  the  Court  pronounced 

thin  interlocutor : 
^  "  Kecd  the  interlocdtor  of  the  Lord  Ordinary,  and  remit  to 

hi*  Lordahip  to  refuse  the  diligence  ioe  tlalu." 

i;  Second  Divition. — Lord  Ordinary,  Hed(r;fn del.  A.  Wood 

e  and  Wbigham.— ji/i.   Fonytb.— J.  &  Ii.  Davidaon  and   Syme, 

,.  W.S..  and  Alexander  Johnston,  W.S.,  Agents.— Ut  Botland, 

Clerk.— [/.W.fl.] 

*  16th  Nmember  IU33. 

No.  32. — Mrr  Elizabeth  Alison,  &c.,  SiupeniUrt,  v. 

'f  Jambs  Miln  Bramd,  &&,  RetpondenU. 

Froeesa — Appeal — Interdict — j1  party  haviitg  abiaintd  aninter- 
diet  agaaul  a  Inuitt,  tiU  tlu  bill  ofnapeiuiim  and  inltrdicl  on 
trhieh  ii  praeetdid  itai  aduited  ;  anil  lit  Cimrt  kaeing,  at  advii- 
iag,  pnted  tlu  ail,  and  tonlinutd  the  interdict  oi  la  culling 
tMcxI ;  iut,  qnoad  ultra,  rtcalled  il  i  and  an  appeal  kasing  been 

^  lain  te  tkt  Hovie  ofLordti  andanothrr  iill  e/'tuqvRrioH  and 

iiUerdict  praatUd  ^aiiut  tht  olhtr  actt  of  the  tr^ttte,  on  tht 
gTBund  that  llu  appeal  mn'Kil  the  original  inltrdiet  pronminead 
is  Uu  BiU-Oiaatbtr,  He  CcmH  rtfuMd  the  bUL 

A  point  in  this  case  is  reported  arUea,  Vol.  V.  p. 
406.     The  saapenders  pra^d 

"  for  letter*  of  sospeniion  and  interdict,  prohibiting  tnd  di>- 
charging  the  said  Jomea  Miln  Brand  from  proceeding  to  cat 
down  the  teaatning  treei  upon  tbe  estate  of  Strath  marline,  and 
otbera,  or  carrring  tiS,  or  disposing  of  the  same,  and  against  bis 
other  acts  of  management  relative  to  the  sud  truit-eitate." 

Lord  Cringletie  granted  the  interdict  "  prayed  for, 
till  the  bill  be  adviiied,  with  or  without  answers."  An- 
swers were  lodged,  and  the  case  reported  to  the  Se> 
cond  Dirision  ;  and  their  Lordships,  on  1st  June,  pro- 
nounced this  interlocutor : 

"  Pass  the  bill,  and  eontinue  the  interdict  sgainst  ratting  all 
wood  whatever,  but  qtuiad  tUira  reeal  tbe  nme." 

Against  this  judgment  an  appeal  wms  taken  to  the 
House  of  Lord*,  The  suspender  then  presented 
another  bill  of  suspension  and  interdict  against  Mr 
Brand,  on  the  groond,  That  the  subsisting  interdict, 
presently  before  the  Hou*e  of  Lords,  by  which  Mr 
Brand  is  prohibited  and  discharged  from  proceeding 
to  cut  down  the  trees,  &e.  upon  Strathmartine,  and 
vrhieh  is  directed  *'  against  his  other  nets  of  manage- 
ment relative  to  the  said  tmst-estate,"  eSeotnally  tiea 
np  bis  hands,  and  operates  as  a  direct  bar  ngainat 
proceeding  in  anr  way  or  other  to  manage  and  transact 
in  referenoe  to  tna  trugt-estate.  The  standing  order 
of  the  House  of  Lords  is  in  these  words : 
"  That  after  an  ippeul  shall  br  received  by  this  House,  ^m  any 


— .' decree  given  sud  pronounced  in  any  court  In  Scot- 
land, and  an  order  made  by  thii  House  for  tbe  respondent  to 
answer  the  said  appeal,  and  notice  of  such  order  duly  served  on 
tbe  re<ipondcDt,  tbe  sentence  or  decree  so  appealed  against,  from 
aucb  time,  ought  not  to  be  carried  into  execution  by  anyproce** 
whatsoever," 

The  suspenders  pleaded.  That  if  any  doubt  could  ex- 
ist open  this  subject,  the  case  of  Innes  was  quite  suffi- 
cient to  support  their  argument,  where  the  rule  of  law 
pendente  lite  nihil  innovandum  was  given  full  effoot  to. 
Besides,  the  words  of  the  standing  order  of  the  H  ouse 
of  Lords  were  of  themselves  atnplysufficient;  for  if  the 
writ  of  appeal  reraored  the  existing  interdict  to  the 
House  of  Lords,  which  it  must  be  admitted  to  do,  then 
the  operation  of  any  decree  pronounced  in  the  Inferior 
Court  could  not  "be  carried  into  execution  by  any  pro- 
cess whatsoever."  Answered — The  circumstance,  that 
a  temporary  interdict  bad  been  granted  in  common 
form,  until  the  adrinitig  of  the  Bill-Chamber  debate 
could  properly  take  place,  can  make  no  possible  dif- 
ference on  tbe  case.  The  interlocutor  granlinff  such 
interdict,  and  limiting  its  endurance,  and  declaring 
the  object  of  it,  is  matter  of  common  course  and  form, 
and  does  not  fix  the  meriu  of  the  case ;  and  as  to  the 
words  of  the  regulation  of  tbe  House  of  Lords,  that 
judgments  of  the  Court  below  are  not  to  be  "  carried 
into  exeeation"  pending  appeal,  it  is  clear,  beyond  a 
question,  that  these  words  apply  to  active  decisions 
only ;  camelj,  to  those  which  create  the  authority  and 
warrant  ab  initio,  and  not  to  those  judgments  which 
merely  refuse  to  interrupt  rights  previously  and  other- 
wise established. 

On  4th  October  1833,  Lord  Medwyn  ordered  the 
bill  and  answers  to  be  printed.  And  reported  to  the 
Second  Division.    His  Lordship  added  the  following 

"  This  CBie  has  been  taVen  to  report,  because  a  very  Impor- 
tant question  of  fomi  is  involved  in  it,  and  ■  decision  has  been 
founded  on,  as  supporting  to  the  full  tbe  views  of  the  tuipen- 
ders.  It  is  ii^ed,  that  if,  on  presenting  a  bill,  an  interdict  is 
granted  in  tbe  BilLCbamber,  and  that  inlerdicl  it  afterwards  re- 
called, on  advising  tbe  hiU  with  answers,  an  appeal  sgningt  tbat 
interlocutor  has  the  effect  of  reviving  or  contiuuing  the  inter- 
diet.  Tbe  Lord  Ordinary  would  hold,  on  the  contrary,  (unless 
tbe  decision  referred  to,  Innes  s.  Innes.  June  18,  1029,  is  to  be 
considered  as  laying  down  an  opposite  doctrine.)  that  as  an  in< 
terdict,  when  imposed  in  the  Bill-  Chamber,  takes  effect  imme- 
diately, notu'ithstuiding  a  reclaiming  note  it  presented  against 
thst  mierlocutor.  so  when  an  interdict  is  recalled,  it  operatca 
immediately:  See  tbe  concluding  observations  on  the  bench, 
in  the  case  of  the  Earl  of  Hyndford,  December  17,  1811.  It 
is  only  where  tbe  Lord  Ordinary  prohibits  tbe  legal  evidence  of 
the  refusal,  when  the  bill  is  refused  (the  certificate)  to  be  in- 
sued,  or  receives  a  second  bill,  and  grants  a  sisl  upon  it,  tbat  it 
still  remains  in  forre.  Although  the  interdict  has  been  recalled, 
and  the  temporary  step  has  thus  been  removed,  the  party  no 
donbt  may  crsve  a  review  of  this  iudgtneni,  by  a  recliiiming 
note,  but  the  mere  presenting  of  such  a  note  does  not  ^ain  re- 
new the  interdict,  otherwise  tbe  object  would  often  be  gained, 
in  spite  of  the  Court,  who,  coiwa  co^nita,  bad  removed  tbe  in- 
terdict, if  the  mere  presenting  a  reclaiming  note  tied  up  tbe 
bauds  of  the  party  (111  it  wa*  disposed  of.  Now,  will  the  pre- 
senting of  an  appeal  do  more  than  a  reclsiming  note  would  7 
Will  it  coutinu*  the  inisrdict  origiDally  granted,  on  presenting 
the  bill  which  has  been  recallBd  by  the  intarlooutor  appealed  ? 
It  is  said,  that  by  a  atanding  order  of  tbe  House  of  Lords,  when 
an  appeHl  is  served,  'the  santenee  or  decree  so  appealed  againat 
ought  not  to  be  carried  into  execution  by  any  process. wbatso- 
ever.'    Now,  if  Mr  MlUi  coiitintw*  lo  set  a*  irnrtec,  as  he  bas 
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hithertn  done,  and  inintt  doing  wdicb  tlie  tenponry  lor  Im 
been  removed,  is  ihii,  in  the  lenie  of  tbo  order,  naiiif;  hit  pro- 
«R(  for  eutjing  ■  gentenee  or  decree  itiCO  execution  ?  But  it 
»  mid,  tluit  thli  wu  the  opinion  of  (he  Court  in  the  ease  of 
Innet :  Acmrding  to  the  report  of  that  emte,  the  mqorit;  of 
the  Judge!  Kem  to  have  entertained  diSerent  grounds  for  the 
opinion  held  b;  then,  and  it  might  well  be  thoaght,  in  that  ewe, 
that  such  ao  inversion  of  the  right*  of  the  partie*  as  would  be 
a  pmetieal  decision  of  the  case,  ought  not  to  take  place  in  the 
fare  of  an  appeal,  wfthout  meaning  (o  lay  tt  down  aa  a  general 
rtile,  that  an  appeal  operates  in  all  cises  as  an  interdict,  wbere 
khas  been  once  granted  in  the  Bill-Chambar,  hut  afterward* 
tecalled,  or  that,  io  such  a  case,  a  new  interdict  la  to  be  granted, 
un  presenting  a  new  bill,  till  the  appeal  is  discussed.  Perhapi 
it  does  not  make  much  difference,  that  the  interim -interdict 
granted  by  Lord  Cringletie,  in  the  present  case,  was  only  to 
subsist  t!U  Ibe  bill  was  advised ;  but  this  fonn  of  Interdict,  the 
bsobI  and  proper  form  in  Bach  a  ■tage,  is  hi  ftvour  of  the  re- 
apondent's  plea.  On  pasaing  the  hill,  if  the  interdict  was  to  be 
continued  to  any  effect  wtiHlever,  it  was  neeessar;  to  aa*  so  ex- 
presily,  becauKe  the  operation  of  the  temporary  interdict  was 
only  till  the  bill  should  be  advised,  and  it  seems  unneceasary  to 
have  said  anything  about  recalling  it  qunail  uUra.  It  was  fur- 
ther stated,  thst  no  certiffcale  of  refusal,  or  rather  of  recal,  waa 
taken  out  before  Mr  Miln  pnKeeded  again  to  aet.  It  will  be 
eoiisidered  how  far  this  waa  neceuatv,  where  the  bill  was  not 
refused,  but  where  it  «a»  passed,  tbough  interdict  waa  not 
grsHted  on  (he  broad  lermi  craved  by  the  suspenders.  Another 
point  is,  whether  Mrs  Alison  cm  appear  in  this  proceeding,  ai 
a  suspender,  without  the  concurrence  of  her  huibond-  It  !■  not 
•bjected  that  she  cannot  act  aa  a  trustee,  in  respect  that  she  has 
become  a  manied  wooian  sinee  her  nomination,  and  the  death 
of  (he  tniatcr,  (a  point  not  decided  either  by  the  case  of  Slodirt, 
1SI2,  or  Siormouth,  1825,)  but  that  she  cannot  so  act,  without 
the  concurrence  of  ber  husband,  as  she  may  incur  personal 
respoiisibililies  in  so  acting,  for  which  her  husband  can  alone  be 
answerable.  This  is  a  matter  well  deserving  of  consideration, 
and  the  ijord  Ordinary  rather  incline*  to  lUnk  that  be  iDUst 
eoncar  for  bis  intereit.'' 
At  advictng, 

I,trd  Jintiee-Oert  (aid.  In  (be  rase  of  tnne*  weeranled  inter- 
dict, for  it  would  have  been  running  a  race  with  the  House  of 
Lords,  and  been  indecent  for  us  to  proceed.  In  this  case  we 
interdicted  cutting  any  wood  whatever.  Upon  ibe  merits,  there 
was  no  ground  for  interfering,  and  it  would  be  quite  improper  (o 
interfere.     He  would  refuse  the  bill. 

Lent  Cri»glrlie  concurred.  The  moment  the  bill  eaine  to  be 
■drilled,  the  interdict  waa  at  an  end.  Then  the  Court  interdict- 
ed the  cutting  of  the  wood. 

Th«  Other  J*JgM  hariiig  concurred,  the  bill  wu 
nnwiiinotuly  rafnwd. 

Aathority.— Innea,  13tb  June  IR!29. 

Saaond  Division Lord  Ordinary,  Medwyn. — Jet.  P.  Bo- 

berraon  and  Maidment — Ml.  1.  8.  More — J.  J,  Praser,  W.  S., 
and  Andrew  Storie,  \r.S.,  Agents.— Bill -Chamber  Clerk.— 
IJ.B'.H.] 

16/A  November  1833. 
No.  33,-^OHN  Whitehead,  Punuer,  v.  G.  L.  FiN- 

LAV,  W.8.,  &  Wiu,iAM  KetTH,  Drfendert. 
AiUtiMlon  —  DecrM.Arbitnl — Competency —  Ptocne— 7W 

frIuM  hating  ttitertd  fn/s  c  iktauiiiaii  of  muliioi  ciaitnt, 
«ii4fr  itptHditig  BCtbmt  i  and  llu  truilH  of  one  of  the  parlitt, 
tindtr  a  voluuiory  irtiM,  kaning,  to  Ikal  capocil^,  Mulad  Mini, 
tif  at  a  party  lo  laid  itibmiition  ;  and  tH  uad  jiart^  hav- 
ing Ikmajier  ten  MfHCXnlnf  under  iMi  Bantrupl  Statvle, 
and  Ail  Jadicial  Iriiifn  katang  Ihtrtafttr  aittd  kimttlf  at  tuck 
IB  laid  lubmittion  ;  and  Ike  artittr  kanng  pnnotHictd  a  decree 
againtl  Ike  /rsuMes,  eonjimellf  md  ueeraUg,  reteroing  their  n- 
ijif  agnnU  the  iMmkrapt  and  kit  credllert—Hetd,  I.  Tkat  nek 
iffcree  h«i  pertoHal  nfwnit  the  Intlett. — //.  Thai  lo^ranaHKcs 
a  ptrtonat  decree,  in  luc*  cireimuMneei,  teoj  ultra  virea  of  the 
artittr.— ni.  Tkta  in  an  aclioN  /or  impIetimU  o/  mu(  decree. 


The  puriner  and  Robert  Young  Anderson,  W.S., 
commenced  a  copartnery  in  1823,  a«  writeit  in  Edin- 
burgh, In  Augutt  1827,  it  was  dtaaolved  hy  mutual 
consent,  and  minutei  of  agreement  were  entered  into 
M  to  the  irinding  up  of  the  affairs  of  the  company. 
The  parties  having  disagreed,  the  pursuer  raised  an 
action  of  implement  and  damages  against  Mr  Young 
Anderson,  who  tfaereaftor  instituted  an  ordinary  ac- 
tion and  an  action  of  cuunt  and  reckoning  against  ifa« 
Sarsuer.  After  this,  Mr  Anderson  exeouted  a  trntt- 
eed  in  faronr  of  the  defender  Mr  Finlay.  A  snb- 
mtflsion  to  Palriuk  Robertson,  Esq.,  adroiiste,  of  the 
matters  in  dispate  was  thereal^r  entered  into  between 
the  parties,  with  full  powers  to  sward  eipensee.  Mr 
Finlay,  on  l3th  February  18S9,  sent  to  ilie  pursuer'a 
agent  a  draft  of  the  submission  for  his  revissl,  accom- 
panied with  a  letter,  which,  inter  alia,  stated : 

"  I  do  not  wish  to  be  a  party  to  it  at  presen( ;  but  when  it  is 
specially  given  ot'er  in  the  new  (ruat-deed  to  be  granted  by  Mr 
Aiidenon  in  my  furour,  I  ihall  be  ready  to  become  a  party  to  it." 
On  the  IStb  May  1029,  Mr  Anderson  executed  a 
trust-con reyance  in  favour  of  Mr  Finlay,  of  his  whole 
rights  and  interests  under  the  submission;  and  on 
I8th  July  thereafter,  Mr  Finlay,  in  the  character  of 
trustee,  sisted  himself  as  a  party  to  the  submission. 
In  October  1829,  Anderson'seslstes  were  sequestrated 
under  the  Bankropt  Statute ;  and  the  other  defender 
Mr  Keith,  acooantttnt,  baTing  been  confirmed  tros* 
tee,  sisted  himself  as  a  party  to  the  said  inbmission, 
but  soon  thereafter,  by  a  note,  declined  to  hare  any 
thing  to  do  with  the  case.  Mr  Finlay,  as  voluntary 
trnstee,  had  previously  made  over  tu  Mr  Keith,  as 
statutory  trustee,  the  whole  of  Anderson's  estate*  and 
effects,  reserving  all  claims  of  relief.  The  arbiter, 
after  issuing  notes,  pronounced,  on  12th  July  183), 
a  final  decree-arbilrat,  in  which,  iafer  alia,  he  found 
the  said  K.  Y.  Anderson  and  his  estate,  and  the  de- 
fenders, Finlay  and  Keith,  who  had  respectively  aisl- 
ed themselres  as  parties  to  the  submission,  conjunctly 


and  aerehilly  liable  to  the 


!d.,  and  i 


n  the  sura  of  £215. 


14*.  2d.,  and  decerned  against  thera  accordingly, 
serving  to  Messrs  Finlay  and  Keith,  respectively,  all 
elalmi  of  relief  competent  to  them,  or  either  of  them, 
as  trustees  foresaid,  against  the  said  R.  Y.  Anderson 
and  bis  estates,  or  against  the  creditors  thereon,  and 
ordained  the  parties  respectively  to  implement  the 
decree-arbitral,  under  the  penalty  of  £100  stipulated 
in  tbe  submission.  To  comftel  iiopleroent  of  this  de- 
cree •arbitral,  the  pursuer  raised  the  present  action. 

Tbe  pursuer  pleaded — I.  The  defender,  Mr  Finlay, 
having  sisted  himself  as  a  party  to  the  sobmissioa  li- 
belled on,  as  voluntary  trustee  and  assignee  of  Mr 
Anderson,  prior  to  his  bankruptcy,  and  baring,  in  that 
character,  and  under  a  trust  which  pi ctvided  a  gratuity 
for  bis  trouble,  continued  the  discussion  with  the  par- 
sner,  he  is  bonnd  in  law  to  implement  the  decree-ar- 
bitral ill  the  pnrsner's  favour,  for  the  expenses  of  the 
prooeedings,  and  also  to  pay  the  penalty  stipulated  in 
the  subm^ioo  for  n  on 'implement. — II.  IndependMii- 
ly  of  the  general  principle,  Mr  Finlay  is  barred,  per- 
ionaU  exceptioM,  from  disputing  hu  liability  tu  the 
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nbore  extent,  in  reupMt  tbat,  in  tba  prellminnnr  com- 
muning)! rpUtire  to  tha  foraaid  int>niiraio»,  n«  ex- 
pressly af^reed,  both  orally  and  in  writing,  to  b«come 
a  partj  to  the  gabmissitm,  under  tbe  nsuat  responii' 
kilitie*  to  which  a  volnnlary  trustee, by  to  doing,  lut)- 
JHcts  himself. — III.  The  defender,  Mr  Keith,  haring 
mnteil  himself  in  the  snbmisaion,  m  truntee  on  the  w- 
()iie!>trated  estate  of  Mr  Andemon,  and  having,  more- 
over,  in  that  character,  succeeded  Mr  Finlay  In  the 
management  of  Mr  Anderson's  estates,  and  receired 
a  conreyance  thereof  from  him,  under  burden  of  re- 
lieving him  of  all  obligations  he  had  come  ander  in 
relation  thereto,  has  incurred  a  liability  fur  payment 
of  the  expenses  of  the  proceedings  which  bave  been 
fiinnd  dae  to  the  pnreuer. — IV.  The  soms  concluded 
fur  in  the  present  action  having  been  awarded  to  the 
porsner  by  a  formal  daeree-arbitral,  pronouni:ed  un- 
der a  regular  deed  of  submission,  to  wfaicb  both  •(  the 
defenders  sisted  themselves  as  parties,  and  no  redac- 
tion of  the  said  decree  or  sabmission  having  been 
instituted,  the  defenders  are  bound  to  implement  the 
terma  thereof,  and  cannot  plead  any  objections  there- 
to, ope  excrptionii. — V.  The  arbiter  having  been  en- 
titled to  a  tee  for  the  professional  trouble  tncwred  by 
him  in  tbe  said  submissiun,  and  the  pursuer  having 
paid  him  a  sum  which  is  not  denied  to  have  been  fair 
and  reasonable,  he  is  entitled  to  repayment  of  tb« 
•aid  sum  from  the  defenders,  who  were  the  unsncces- 
ful  parties  in  the  snbmission. 

Answered  by  Finltiy — I.  It  was  incompetent,  and 
uitrn  virtt  ttf  the  arbiter,  to  pronounce  any  personal 
decree  against  the  defender  Mr  Finlay.  He  sisted 
himself  as  a  party  to  tbe  submission  merely  in  bis 
character  of  trustee  for  Mr  Anderson;  and  had  he 
been  an  original  party  to  tbe  submission,  and  sub- 
scribetl  the  deed  of  suomission  in  this  limited  cbarae- 
ter,  it  would  have  been  incompetent  and  wAra  ni'tvs  to 
have  pronounced  any  award  against  brm,  exeppt  as 
trustee. — II.  The  defender,  Mr  F"mhiy,  gave  no  au- 
thority to  the  arbiter  to  pronounce  any  award  against 
bim  as  to  expensen  ;  and  an  arbiter  has  no  power  ex- 
cept what  be  derives  from  tbe  deeds  of  submission. 
By  this  submission,  the  expensea  which  the  arbiter 
was  empowered  to  award,  could  be  awarded  only 
■gainit  Mr  Anderson  and  his  estate. — III.  The  de- 
fender, Mr  Finlay,  having  been  superseded  in  his 
ofHce  of  trnst«e  by  the  judicial  seqnestration ;  and 
Mr  Keith,  the  judicial  trustee,  having  sisted  himself 
in  bis  room,  in  the  snbmission,  it  was  thereafter  in- 
competent for  the  defender  to  appear  in  the  sahmis- 
sien,  or  for  the  arbiter  to  pronounce  any  award  against 
him.  The  defender  having  no  trust-funds  in  his  bands, 
and  having  delivered  over  to  Mr  Keith,  the  indtcial 
trustee,  all  the  funds  and  property  he  formerly  held, 
no  claim  can  ha  made  against  him  a«  trustee. — IV. 
The  pursuer  bad  no  concern  with  any  other  part  of 
the  fee  payable  to  the  arbiter  than  bts  own  half,  and 
thongb  It  oe  proper  and  reasonable  to  remunerate  tbe 
arbiter  for  his  trouble,  no  action  can  be  maintained  at 
the  instance  of  tbe  arbiter,  or  of  any  person  in  his 
right  for  his  fee. — V.  The  defender  having  ceased  to 
hAve  any  concern  with  the  submission,  and  any  right 
to  interfere  in  the  management  of  Mr  Anderson's 
affairs;  and   Mr  Keith  having  sisted  himself  as  above 


mentioned,  no  claim  or  demand  ckn  be  made'  againrt 
the  defender  for  any  part  of  the  aaid  fee ;  and  anr 
(nob  demand  onght  to  be  made  against  Mr  KeitD 
alone,  who  has  all  the  trust- fa nds. 

AhsiVered  by  Keith — I.  The  decree-arbitral,  in 
terma  of  which  decree  is  demanded,  is  altogether  in-i 
competent  and  ineffectual  against  the  respondent,  since 
he  never  was  a  party  to  tlie  submission,  either  in  hie 
oWn-  person,  or  as  representing  the  creditors.  The 
mere  circumstance  of  the  respondent  doing  what  h0 
was  entitled  to  do,  namely,  appearing  for  the  purpoKO 
of  inspecting  tbe  proceedings,  in  order  to  asuertuin 
his  constituent's  interest  in  the  matter,  affording  nn 
ground  for  inferring  either  his  or  their  liability,  with 
reference  especially  to  his  having  immediately  declin~ 
ed  all  interference.— 1 1.  The  only  expenses  to  which, 
in  any  view,  the  respondent  could  ce  found  lisbtet 
even  if  he  bad  become  a  party  to  the  submission, 
would  have  been  the  expenses  incurred  subsequent  %tt 
Ms  appearance  as  a  party. — III.  At  sit  events,  hie 
only  interference  being  qua  trustee  on  a  seouestrated 
estate,  it  was  ultra  viretot  the  arbiter,  and  there  were 
no  grerunda  for  finding  bim  personally  liable  in  thoso 
expenses ;  and  ^a  trnstee,   he  had  no  funds  in  hia 

Lord  FulTerton,  en  22d  June  1833^  pronoaoced  this 
interlocutor : 

"  Hanng  besrd  parties' procantori,  xaS  coniidrred  tlie  dosed 
record  snd  proMsi,  Finria  ifaat  tbe  summon!  in  laid  exclusJTely 
on  [he  decrM-srbilrsI  proiioanced  b;  Patrick  Roberlnon.  Esq., 
snd  coDdiides  sgiinst  the  defenders,  on  the  ^vnA  ihat  tbey  are 
boond  to  implement  [Ke  said  deeree-arttilral:  Finds  Ebst  tbe 
lubMisnion.  [erminuling  in  the  drcree- arbitral  libelled,  wss  en- 
tered into  between  the  pimuer  snd  Robert  Young  Anderson  -, 
Finds  that,  at  differenC  periods  of  the  proc^dnre  before  the  artd- 
ter,  tbe  defenden  sisted  tbernlelves  in  the  ndd  tubmiuian  as 
partis,  in  tbe  characters,  the  one  of  voluntary  trustee,  and  the 
other  of  aistuto:T  trustee,  of  the  said  Robert  Tonng  Anderson  : 
Finds  that  the  decree-arbitral  sabjeeta  these  defenders  to  tbe 
expennes  libelled,  conjunctly  and  severslly  with  tbe  prin(Hp*> 

Brtf,  Robert  Yoaaf  Anderson  :  Findi  (hat  the  deeree-arbitial, 
ing  a  personal  decree  against'lheie  defendem,  ma,  in  regard 
to  tbem,  uUra  met  of  the  arbiter,  and  therefore  aaaoitzies  thff 
defender*  from  the  cone!  uaions  of  the  artion.  and  de<-ems  :  Finds 
tbem  entilleJ  to  expenses,  and  atlows  an  account  [hereof  to  be' 

given  in,  snd  cobe  taxed  by  (he  audi  lor. --^JPok It  is  possible  tbat 

tBe  pmner  may  make  out  a  caae  against  the  defenders  for  some 
part,  or  even  for  tbe  whole  of  the  expenses  now  claimed,  in 
another  action.  But  the  present  action  is  laid  exclusiTelj  oo 
the  decree-arbitral,  and  rouat,  (faerefote,  stand  or  fall  by  tbe 
single  test  of  that  decree-arbitral  being  within  or  beyond  the 
powers  of  tbe  arbiter.     And  even  on  the  auppoaition  that  a 

C arson,  by  merely  ajating  bjmaelf  in  a  suboliaiian,  binds  himself 
f  implication  to  implement  tbe  decision  of  tbe  arbiter,  which, 
to  aay  the  leaat  ofit,  ia  qnestionable,  the  Lord  Ordinary  doea 
not'  (hinl:  IbM  the  defenders,  bv  sisfing  Cbemsefves  expressly  in 
the  chancter  of  tmatees,  could,  by  any  latitude  of  implication,, 
be  held  as  funding  tbemaetves  to  aiAnrit  to-  ai^  decree  agsinsf 
them,  except  in  tbat  character." 

The  porMMT  reclaimed ;  and  on  the  4tb  Deoember 
>8SS, 

Lent  GltiiUt  remarled,  that  taking  the  ordinary  rule  of  liti- 
gation, a  truolee  was  only  Hable  Tor  expenses  from  (he  date  of 
Slating  himself  aa  a  party.  The  defendera  having  sisted  theni> 
selves  ia  the  submission,  in  tbe  chsraeter  of  tnsttcs,  s  decree 
eould  only  psaa  against  then  fna  tniatee*.  Tbe  arUter  had  no 
power  to  give  s  penonsl  decree. 

Lori  i/tadawtant  was  of  Opinion  that  the  decree  was  per> 
sons),  and  could  not  be  aupporled. 
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I.Brd  Jiiilice-Clrric  nUlefl,  that  it  appeareil  to  bim,  tbst  the 

EiMiierliii^i  were  not  in  «b*pe  to  inpport  tbe  inlerlocutor  of  tha 
nrd  Ordinaiy  u  it  atood,  *dA  doubted  if  tbe  proper  loode  would 
not  bare  Wen  by  nduetiOD. 

Mr  Jamaaa  stilted,  that  lucli  ■  pin  wai  on  recoH,  t'iz.   the 

Eurauer'i  4lh  plea  i  but  it  leemed  to  bave  been  overlooked  both 
f  the  couniel  and  the  Lord  Ordinar;,  lo  Ibit  bl<  Lordabip 
pronounced  ibe  judginmt  reclaimed  ■gtinit,  without  rerereoce 
(oit. 

Lord  JuiiKt-Oert  propoied,  that  tbe  ciM  should  b«  remitted 
to  tbe  Lord  Ordinary  to  beur  parcie*  on  the  plea,  wfaelhet  a  re- 
duction of  (he  decreiit-iirbitnil  was  neceswrjr. 

Lor.l  Meadaalmni  concurred,  and  Wai  rather  incUaed  CO  [hmk 
tfaat  a  reduction  tvaa  necetaarj. 

Their  Lordghipt,  before  an>wer,  remitted  to  Lord 
Medwyn,  in  plitce  of  Lord  Falierton  (who  had  been 
traiisterred  ti)  the  First  Diviaiun),  "  to  bear  parties 
farther,  nnd  more  particalsriy,  on  the  fourth  plea  in 
lair  for  the  purauer, '  &e.  His  Lordship,  on  15th  Ja- 
nnary  1833,  pronounced  the  following  interlocutor: 

"Having  reaumed  conaidemtion  oT  the  debate,  and  adviaed 
tbe  pracesB,  liiida  it  not  incumbent  on  tbe  defendere  to  inetilute 
a  proeeti  ol  reduction,  in  order  to  eatahliab  tbeit  defence,  thut  in 
tbe  decree-arbitral,  tha  arbiter  had  exceeded  bii  power*  bj  giving 
a  pertonal  decree  ngatnit  them  ;  and  io  respect  that,  by  tbe  said 
decree,  tbere  is  a  perfonal  decetoituie  agiinit  tbem,  when  they 
slated  themselTei  aa  paniea,  tbe  one  only  in  his  character  of 
voluntary  trustee,  and  the  other  in  tbe  character  of  statutory 
tniBtee,  and  that  the  present  action  it  laid  eidutively  on  the 
decemiture  in  aaid  decree,  of  new,  finds  in  terma  of  Lord  Ful- 
lerton's  interlocutor  of  22d  June  last ;  austains  tbe  defencea  ; 
■asoiliiea  the  dcfenderi  from  tbe  conclusions  of  the  action,  and 
decerns;  finda  expenaet  due;  allowt  an  account  tberecf  to  be 
given  in,  and  remita  to  tbe  auditor  to  tax  the  same,  wbeu  given 

in,  and  to  report.— Nolt In  tliia  queition,  whether  the  defence 

is  Co  be  received  by  way  of  exception  or  of  reduction,  it  does  not 
appear  to  be  of  any  consequence  that  tbe  pursuer  has  not  charged 
upon  tbe  decree-arbitral,  but  haa  raised  an  action  for  implement 
of  it.  It  ia  not  an  essential  of  a  submiaiiun,  tbat  the  parties 
ahall  consent  lo  registration  of  the  decree -arbitral )  and  a  decree- 
arbitral  may  be  good,  though  summary  diligence  on  it  has  not 
been  consented  to.  In  the  present  case,  a*  the  defenders  were 
not  originally  parties  to  tbe  submiaaion,  summary  diligence 
waa  probiihly  not  competent.  But  this  la  of  little  consequence ; 
tbe  queatian  is  the  ume  as  if  a  charse  bad  been  given,  and  the 
defenders  bdd  pleaded  their  defence  in  a  bill  of  suspension,  uti- 
accompanied  by  a  reduction.  If  tbe  objeetion  to  adecree-arbiCral 
is  forgery,  fraud,  corruption,  or  any  other  otgeclion  which  ia  ei. 
trinaic,  not  appearing  from  tbe  tetma  of  the  decree  itself,  which 
is  in  all  respects  formal,  and  where  extraneous  evidence  is  to  be 
adduced  to  support  tbe  objection,  a  process  of  reduction  ia  ne- 
cessary. But  where  the  allegation  ia  not  of  that  cbancler,  and 
ia  to  be  proved  from  the  terms  of  the  decree  itaelf,  the  sania 
have  often  been  discussed  by  the  Court  as  reasons  of  auapension 
merely.  No  doubt  it  haa  most  commonly  happened  thut  these 
grounds  of  snspenaion  hare  not  been  sustained,  as  in  Cockburn, 
:il>t  January  \Tit;  Gardner,  ISth  Junuary  1773 ;  Robertson, 
SOtb  June  1T&3;  BuUie,  19th  May  1820;  at  tbe  same  time 
Ihry  were  discussed  in  that  form.  However,  in  Dunamoir  snd 
Finlay,  30th  Julv  1745,  tbe  reasons  of  auspension  were  suatained 
by  tbe  first  interlocutor,  though  thev  were  afterwards  repelled  ; 
and  also  in  Groart,  fi4tb  January  1739,  and  in  Herri ot,  W)th 
January  I7a0.  and  in  Maitland  aguntt  Mitchell,  I8tb  May  1796, 
tbe  objections  were  sustained  to  tbe  decree- arbitral,  and  they 
were  pleaded  by  auspension.  Tbe  last  case,  in  particular,  is 
a  strong  case  in  snpport  of  the  opinion,  that  tbe  objection  in  the 

f  resent  cue  ma;  be  pleaded  by  way  of  exception,  without  any 
amal  reduction." 

The  pursuer  reclaimed ;  and  the  Judges  baring  been 
dirided  in  opinion,  the  case  was  delayed  till  a  future 
day,  and  on  29th  May  1833, 

LorJ  JtMiee^CItrk  said,  the  case  had  now  been  twice  ably  atld 
fully  diacusied.     However,  be  did  not  think  tbe  ease  wu  yet  in 


a  sbape  fit  for  the  Coort  to  pronounce  a  decisbn.  A  distinction 
should  have  been  taken  between  tbe  eipeose*  incurred  in  tbe 
different  causes  while  they  depended  in  Court,  previous  to  the 
submiasion,  and  tbe  expenses  which  were  incurred  in  tbe  cauM 
of  the  submission  itself.  Tbe  arlriter  waa  entitled  to  award  tbe 
expenaea  incurred  in  Uie  iuhmission  against  tbe  trusteea.  It  had 
been  objected,  that  the  defenders  had  a  personal  decree  pro- 
nounced against  tbem,  and  not  a  decree  f  m  tresteea,  in  which 
character  only  they  aisted  themselves  to  tbe  submiaaion.  No 
■uefa  objection  eould  bave  been  raised,  bad  the  distinction  already 
abated  been  kept  in  view.  The  deeree-arbitnl  expteaily  re- 
served the  relief  of  tbe  tnislees  against  the  trust-estate  of  Mr 
Anderson,  snd  the  ereditora  ranked  thet«0D.  The  distinction 
between  a  decree  againat  s  trustee  personally,  and  against  him 
fus  trustee,  was  that,  in  the  former  case,  he  hail  a  daim  of  relief, 
whilst  in  the  latter  he  bad  none.  Tbe  reservation  resolved  tbe 
decree  arbitral  against  the  defenders  truly  into  oneagainat  them 
fiu  trustees.  His  great  difficulty  waa,  that  there  was  no  dis- 
tinetian  drawn  between  the  expenses  incurred  previous  to  tbe 
submission,  and  those  inmrred  during  it. 

Lord  Cringltii*  concurred. 

iMrU  Miadowbank  said,  if  the  decree  ia  agunst  a  party  fiia 
trustee  only,  be  is  not  obliged  to  pay,  unless  he  haa  funds  in 
his  hands. 

Lard  JuMiet-Clert.^ 
Wilkie,  &c,  deeided  oi 
ship  was  absent. 

The  Coort  then  agreed  that  the  case  •honld  stand 
orer. 

Minntei  and  auiwera  were  afterwarda  li>dged  few 
the  parties — in  which  the  pnnuer  ende«roQT«d  to  se- 
parate the  expense*,  ai  suggested  by  the  Court — and 
tbe  defenders  urged  tbe  impoitibility  of  separation. 
At  adriaing  these,  the  Court  stated,  that  they  were 
KHtisfied  orthe  impossibility  of  making  the  leparation, 
and  adhered  to  the  LordOrdinary'a  judgment  holding 
the  detree  to  be  penonal. 

Pursuer's  Authorities, — Campbell,  Clarke  and  Company,  *. 
Harley's  Trustees,  6th  July  1822;  S.  &  D.  Robertson  v. 
Morrison  snd  Others,  4tfa  December  1S23.  Shaw  and  Scott  r. 
Pattison,  SIst  Daeember  1836 :  S.  b  D.  Buchanan  v.  Corbet, 
Uortbwick  and  Company,  I5tb  June  1820;  S.  &  D.  Dickson 
9.  Bonar's  Trustees,  EOcb  November  1829;  F.  C.  and  S.  &  IX 
Culien  V.  Fontaine,  I7tb  May  1S31 ;  S.  &  D.,  VoL  IX.  p. 
637.  Cockburn,  SIst  January  1724  Gardner,  IQih  January 
t77a  Robertson,  90tb  June  1783.  Baillie,  I9th  May  1829. 
Dunamoir  and  flnlxy,  30tb  July  ITU.  Oroset,  C4tb  Jannarr 
1 739.  Heniot,  SOth  Jsouary  1780.  Maitkod  s,  Hitcbell,  I8tb 
May  1796. 

Second  Diviaion. — Lorda  Ordinary,  FnUerton  and  Uedwya. 
—jid.  W.  Bt\l.—Alt.  J.  S.  More  and  Andrew  Rutheifurd.— 
Loekbart,  Hunter  and  Whitehead,  W.a,  Scott,  FSnlay  and 
Bsideratone,  W.S.,  snd  J.  S.  Dariing,  W.S.,  Agenta.— Mr 
Thomson,  Cleric— [J.ir..ff.] 

i9th  November  1833. 

No.  S4.— JoBH  DtrpRxz,  Sutpender,  v.  N.  Aimokr, 

Charger. 


comroodatton-bill  from  the  oharger,  which  the  latter 
retired  when  due,  and  afterwards  did  diligence  against 
the  suspender  for  the  amount.  On  SSd  February 
1833,  tbe  suspender  wrote  to  tbe  charger  : 

"  Sib — According  to  promise,  I  beg  to  inclose  £S  on  account 
of  the  bill  of  Mr  Ainger,  and  a*  soon  as  I  bave  bis  aaswet  to 
my  letter  of  ycaterday,  I  will  conununicate  it  to  yon.     I  b^alao 
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to  stmte  Ikat  I  triU  tike  upon  me  the  cfpeoHs  Bttcudiog  the  «ud 
bill." 

About  the  end  of  March,  the  balance  dae  on  the 
bill  wag  paid  np  by  the  lunpender,  hot  he  haTing  re- 
fused to  pay  the  expente*,  the  charier  obtained  de- 
creet, before  the  Magiitrates  againat  the  inspender, 
for  £6,  U.  Sterling,  "  or  such  other  aum  aa  the  ac- 
count libelled  on  shoald  be  taxed  at  by  the  auditor, " 
The  charger  thereafter  offered,  no  the  suspender  pay- 
ing the  expenses  of  the  decree,  to  refer  the  aeconnl  to 
the  auditor,  but  this  offer  not  being  acceded  tOi  a 
charge  was  given,  which  led  to  a  bill  of  suspenniou, 
on  the  grounds,  that  the  account  wan  overcharged,  and 
had  not  been  taxed,  and  that  it  was  irregular  to  charge 
for  "  such  other  sum  as  tlie  aucuunt  should  be  taxed 
at."  On  9th  August  1833,  Lord  Craigie  refused  the 
bill,  wiih  the  following  note  : — 

"  The  regpondeni  offers  J  to  the  complainer  to  sabmit  iW 
taxation  of  his  account,  and  at  thii  time  the  complsiner  doe*  not 
speeiff  an;  objection  lo  which  it  U  liable." 

A  aecond  bill  was  presented,  on  which  Lord  Bol- 
gray,  on  S6th  SeptemWr  la33,  pronounced  the  fol- 
lowing interlocutor  and  note  : — 

"  The  Lord  Ordinary  having  coi»i(1ered  thli  bill,  with  the 
•niwen  thereto,  m  at«o  tbe  former  bill  with  the  answers,  and 
particuUily  hiving  considered  the  correKpoiiilenre  produced,  end 
m  reapeet  no  Rpecific  objrciiun  is  stated  lo  the  amount  ctnimed 
— Refuses  the  bill,  findi  expenaei  due,  wbich  modifies  to  two 
guineu,  and  decerns — ffoii — Tbe  Lord  Ordinary  hus  eii mined 
the  amount  clajmed,  offa,  I.  1.,  and,  in  the  circumstances  of  the 
cue,  and  situation  of  the  parties,  ifae  Lord  Orilinery  would  re- 
commend a  reference  lo  »  reipectnble  msii  of  business  (o  adjust 
this  matter.  In  so  verT  triflinga  piece  of  bUKineas  ir  does  oceur 
to  tbe  Lord  Ordinary  that  there  are  too  nunv  cbarcei  ofGs.  8d. 
an4  So.  4d." 

The  suspender  reclaimed,  and  the  Court,  before 
answer,  remitted  to  the  auditor  to  tax  the  account  in 
dispute,  and  to  report. 

First  Division. — Lords  Ordinary,  Craigie  and  Balgror. — Act, 
Skene;  D.  M.  Adamson,  Agent. — Alt.  ;  J,  Darid- 

•OD,  Agent.— Mr  Bell,  Clerk IG.D.} 

19M  November  ltl33. 

No.  35. — William  Howison,  Prtitiontr,  v.  Jaubs 

Stewart,  Respondent. 

Process — A  ud  i  tor. 

It  being  objected  to  the  auditor's  report,  that,  in 

taxing  a  number  of  accounts,  he  had  not  had  before 

him  a  certain  procesa,  the  expense  of  which  was  in- 

cloded  in  these  acconnts,  the  Conrt  (after  allowing  k 

ininate  of  objections  and  answers)  remitted  of  new 

to  the  auditor. 

(.  B. 


19I&  November  1B33. 
Now  36. — Alxxahdbr  Sinclair,  Sutpender,  v.  PsTBa 
JilNCLAIR,  Charger. 
Process —  Interim.  Decree, 
The  Sheriff  having,  in  an  accounting,  pronoonced 
an  interim -decree  for  sums  which  he  held  to  be  partly 
prored  and  partly  adtoitted  ;  but  the  defender  not  ad- 
mitting that  the  auras  said  to  he  proved  were  doe,  and 
coDtending  that  tlie  balance  might  ultimately  be  in 


his  favour,  tbe  Lord  Ordinary  on  advising  a  enipen- 
•ion,  remitted  to  the  Sheriff  to  recal  the  interim-de- 
cree, and  the  Court  adbered. 

Fir«t  Division.— Lord  Ordinarr,  Fnllerton.— .^M.  Skene  and 
Bustell;  Cbules  Fisher,  S.S.U.,  Agent,— .^/i.  Deia  of  Fo- 
cult]r<Hope),aiid  QiabamBell;  Scott,  RymcrSi  Scott,  W.E., 
Agents.— Mr  Bell,  Clerk.— [G.  />.] 

19iA  November  1833. 

No.  37.— HvAMS  Cowan,  Suspender,  v.  Jambs 

Brown  LEE,  Charger, 

Lease —  Urban  Tenement — Proof— ^  hatutbting  lit  for  ant  gtar 

and  nine  montht,  and  receipli  being  graattdfar  the  nine  menth^ 

TCKt  to  a  woman,  tofiose  nime  twt  nn  tlic  door,  and  mho  Ihtn  fall 

Ou  Aouu ;  mid  the  landionti  agent  who  let  the  home,  and  auo 

thi  ageiU'i  wife,  liavitig  deponed  lliat  another  jiarly,  vho  alleged 

kimtetfto  bi  a  laJger,  iMi  the  true  tenant,  and  had  beconte  bound 

for  the  rcTtt — Held  npl  ta  be  protied  bj/  cornpelertl  eudence,  thai 

the  AuhK  wat  Irt  lo  the  alleged  lodger,  or  ibal  he  became  cattliim- 

gr  for  the  Tint  ;  and  thai  the  original  agreemeyU,  nol  bring  in 

XBriiiiig,  mould  not  have  been  obligatory  on  him,  altliough  he  had 

been  a  parti/  lo  tl. 

The  charger  bronght  an  action  before  the  Sheriff, 
'against  the  suspender,  for  £S  Sterling,  aa  half  a  year's 
rent  of  a  house  belonging  to  the  charger,  from  Whit- 
sunday to  Martiumas  1830.  It  appeared  that  tbe 
suspender  and  a  Mrs  Bwart  had  both  lived  in  the 
home,  but  that  Mrs  Ewart'a  name  alone  had  been  on 
the  door ;  that  the  house  had  been  let  by  Milne,  a 
•lioemaker,  aa  agent  for  the  charger;  that  on  >iOtb 
November  18:^,  Milne  granted  a  receipt,  acknow- 
ledging to  have 

"  Iteceived  from  Mrs  Etrart  the  sum  of  £3,  I5s.  Sterling; 
being  (be  rent  of  a  bouse  possessed  by  her  from  August  Otb, 
1829,  to  Mutiumea  following;  tbe  rame  is  discharged  by  me." 

(Signed)  "  WiLUAU  Milhk  for  Mr  Buownlkk.' 

That  in  a  letter,  dated  lOth  February  1630,  addressed 
by  Milne  lo  Mrs  Ewart,  in  reference  to  a  conversa- 
tion, in  which  it  had  been  alleged  that  the  house  waa 
taken  np  to  the  following  Whitsunday  only,  Milne 
sMIed: 

"  I  repeat  what  I  did  last  night  to  your  friend,  Mr  Cowan 
(the  suspender) — tbat  you  are  bound  for  tbe  rent  of  said  pre- 
mises for  the  next  year,  vii— 1890  (ill  1831,  io  -terms  of  the 
agreement  in  August  last ;  and  Mr  Brownlee  especJoUy  holds 
you  as  tenant  for  (he  ensuing  vear,  i.  e.  from  Whitsunday  1B30 
to  WhlTsundsy  1B3I.- 

And  at  Whitsunday  1830,  Milne  granted  a  receipt, 
beftring  to  have 

"  Beceived  from  Mrs  Ewart  tbe  son  of  £7,  IDs.  Sterling, 
being  the  rent  of  a  house  possessed  by  her  from  Msrtinnus 
less  to  Wbinundaj  1880;  the  same  is  discharged  by  me." 

Mrs  Ewart  and  the  suspender  then  left  the  house, 
and  the  charger  brought  his  action  for  the  rent  frt»m 
Whitaunday  to  Martinmas  1830.  Milne  was  ex»- 
mined  as  a  witness,  and  deponed,  That  on  9d  or  Uh 
August  1829,  he  let  the  house  to  the  suspender,  the 
rent  agreed  on  being  at  the  rate  of  £15  per  annum  : 
That  about  the  foUowiDg  Martinmas,  it  was  agreed 
to  bring  water  into  the  house,  on  the  snspeader  pay- 
ing for  the  year  from  Whitsunday  then  next,  £l6 
instead  of  £15  of  rent:  That  the  water  was  brought 
in  in  January,  but  in  February  the  defender  pretend- 
ed tbat  he  had  not  taken  the  faonse  fur  the  following 
year,  and  wished  Milne  to  ticket  it,  wbicb  be  refused 
to  do,  on  tbe  ground  that  it  was  already  let  to  the 
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mnpend«r:  That  li«  (Milne)  then  irrot«  the  letter  of 
lOtn  Febrnarf,  which  be  addrMved  to  Mn  Cowui,  u 
her  name  wa*  on  the  door,  and  it  A'oald  not  hare 
found  the  Ruipender:  That  the  receipt*  for  the  firat 
nine  nmnthg'  rent  were  granted  (o  Mrs  Ewart,  at  the 


heard  the  fnipender  acknowledge  fiaTinr 
hodie,  Khortly  after  he  had  dune  lo :  and  that  ahe  alio 
heard  him  My  he  would  pay  the  additional  poand  of 
rent,  in  con li deration  of  ovttinfc  in  the  water. 

The  Sheriff,  on  Utb  December  1831,  pronoanced 
an  interlocutor,  finding 

•■  it  Kufflcientlf  initructed,  thkC  the  defender  (iliapendEr^  Mtreed 
to  fay  £18.  u  the  rent  of  lbs  house  m  quntion,  from  Whit- 
■undaf  IBSO  to  Whinunday  IBal,  on  the  punuer  (ehufer) 
retting  w«ter  brougbl  Into  the  MJd  houie ;  for  which  reuon, 
decern*  egiiintt  the  iiupeiider,  in  urmi  of  the  libel,  Witb  ez- 

A  bill  of  laipention  having  been  preiented,  and  a 
record  made  up,  the  Lord  Ordinary  (Corehonn),  on 
Slit  May  183S,  pronounced  the  following  interloco- 
tor  and  note : 

"  Hoving  contidered  the  cloned  record,  uid  (leaM  rollniel  for 
the  pertiei,— Firidi,  that  it  i)  not  prOTcd  by  competent  erideiice 
that  Milne,  the  ehargei'a  agent,  let  the  boune  in  qneition  to  the 
■mpender,  or  tbet  the  iniipender  benune  bound  M  oulioner  for 
the  rent:  On  the  cootmry,  it  ■ppwra  rrom  the  written  doeu- 
inenta  produced,  chat  the  hoiiae  wtt  let  lo  Mrs  Ewart.  who  ia 
not  a  par»  to  tbe  proceai  :  Finda.  that  it  ia  prored  by  the  eri- 
dencc  of  Milne  and  hia  wife,  tbat  the  hoiMe  wai  let  in  Angnit 
IS29.  for  a  period  of  one  fear  and  nine  nionthi,  and  that  there 
wai  no  aiibaeqiient  or  new  agreement  for  a  aeeond  leue  for  a 
year  alter  Whitsnndar  1830  _;  and  lutlv,  Findi.  that  the  original 
agreement,  not  being-  in  writing,  would  not  faaTe  been  oblijmtory 
tipon  the  auapeoder,  althoogh  h*  bad  been  a  party  to  it :  There- 
fore auapenda  the  letten  nmplieUer,  and  decema:  flnda  tbe 
charger  liable  in  the  npenaea  incurred  in  this  and  in  tbe  Inferior 
Coait,  and  remiti  the  Mcount,  when  lodged,  to  tbe  anditor  to 
tax  and  report. — Nett. — The  written  endence,  eonniting  of  tbe 
reed pta  granted  to  Mn  Ewart  for  the  rent,  and  tbe  letter  ad. 
drened  to  her  by  Milne  on  the  lOth  of  February  ISdO,  gofar  to 
prore,  that  the  houie  waa  let  to  Mn  Ewart,  and  thia  iieonfinn- 
ed  by  Milne'a  eridence,  who  admiu  tbat  tbe  laipendar,  allboogh 
be  nay  bare  acted  for  Mn  Ewart,  diatinclly  repmented  himaelf 
to  he,  not  the  tenant,  but  a  lodger  in  the  bouae.  Milne'a  apoliWT 
for  addrsMing  the  letter  of  the  10th  February  1880,  to  Mn 
Ewart,  and  not  to  the  <urpender,  la  by  no  mean*  tatislactory. 
He  says  he  did  to,  because  her  name  waa  upon  tbe  dooi  of  tbe 
hoaae.  aod  there  waa  a  danger,  if  be  addrened  it  otherwiae,  that 
tbe  letter- carrier  would  not  deliver  it.  But,  aurely,  if  he  con- 
ridered  the  aimpender  to  be  the  tenant,  he  woald  bare  addrened 
tbe  letter  to  him  at  Mn  Ewart'n.  Farlber,  the  parole  evidence  ia 
not  explicit  or  aatiafactory.  Milne  and  fail  wife  ai%  not  unez- 
eeptionible  wilnewe*  in  paint  of  credibility ;  beciaie  Milne, 
who  waa  employed  aa  an  agent  In  let  the  house,  acted  Tery  ear^ 
leaalr,  in  neither  reducing  tbe  asreenient  lo  writing,  nor  having 
any  penon  present  when  it  was  concluded,  but  himself  and  hia 
wife,  and  for  that  neglect  he  may  be  reiponaible  to  bia  employer, 
and  conaequeiHly  bsfe  an  intercut  In  the  cause.  Tbe  charger'i 
atatement  may  be  correct ;  but  where  tnisiness  haa  been  conduct- 
ed In  bo  slovenly  a  manner,  it  is  not  Kirprislng  tbat  be  should  be 
«  sufferer  froni  wiat  of  evidenco.  The  aabaequent  agreement, 
tbat  if  the  charger  brought  water  Into  tba  bouse,  one  pound  of 
rndditional  rent  should  be  paid,  does  not  seem  to  be  material.  It 
w  lease,  as  Milne  expretslr  admits,  but  merely 


ia  BO  pioof  that  It  was  irqalrcd." 


The  clwT^r  retdaimed,  bat  the  Court  noanioioiHly 

adhered. 


19/A  Notieriiier  18S3. 

No.  3S.-^SuiTR,  Petitiontr. 

Process— Poon'  Roll. 

In  this  luie,  which  #aB  an  application  fbr  the  &eAe- 

fit  of  the  poor*'  roll,  the  Court  refoaed  to  order   th£ 

prnt»edings  to  be  printed,  with  the  view  nf  inquiring 

into  the  gruanda  on  which  tbe  majority  of  the  lawyer* 

and  agents  for  the  poor  had  reported  a  non  prababSit 


~Jet.   Puij.- 


-jilt.    H.    J.    Robertson.  - 


iftA  ffovemier  IHSS. 

Sa.  39.^DAfit>   Mallxy,  Suspender,  r.  WillIau 

LairtiH,  Charger. 

Stuop — Saipension — Caution — CircvuulBntet  in  vtick  a  ti'l  of 
nuiXTtifffA,  n/a  ch&r^t  dJt  a  ilttlrte  for  a  vritet'M  accimrit,  heinjt 
pmenUd  on  iht  gronndi,  Ihal  llie  accaunt  aa*  nrreharged,  an'l 
Hat  the  oA/ignlion  Jar  fMymettI,  onuhick  the  dtcret  procetdedt 
teoi  rirluatly  a  prBtMiimrg-lvt^  wiiiaul  ■  tiamp,  ami  at  alt 
evMntt  rt^uired  lo  be  Mtamped  a»  an  agraenuntf — n/urtf,  tH  re- 
ipecl  11/  n«  liffficieitl  eavtun. 

The  charger  obtdned  decive  before  tbe  Sheriff  of 
Pertbahire  against  the  annpender,  for  £30  Sterling, 
with  interest  from  24th  February  IS30,  under  cer- 
tain small  deductions,  being  the  amount  of  an  account 
fur  law  business  dune  by  the  charger  for  the  suspen- 
der. It  appeared  that  the  charger  had  raised  a  pre- 
vious action  against  the  suspender  for  his  account,  aod 
that,  to  stop  proceedings,  the  charger  hud  granted  the 
following  ooligation : 

<■  Cuarr,  ZiU  Fetmarg  1890. 
"  Sia, — In  order  to  prevent  further  litigation  or  expense  in 
tbe  process  at  your  instance  sgainst  me,  I  agree  to  pay  you  £90 
Sterling  in  full  of  the  account  libelled  on.     I  am,  &c 

(Signed)  DAVm  Hallkt." 

(Addressed)  ■'  n  WUltam  Leitck,  Writer.  Crieff.' 

And  tbat  of  the  same  date  the  charger  had  granted 

tbe  fuDowing  obligation  to  the  oomplainer  ^'^ 

"  Mb  Uatii)  Hautt,  Critf.        "  CsiErr,  iM<*  JW.  MS). 

"  Sia,— -In  the  event  ofyour  settling  the  (Migatlon  whieli 
yon  have  this  day  granted  me  for  £M  Eteriing,  betwixt  and 
Whitinnday  firat.  I  ber*^  becoise  bonnd  to  allow  yon  a  de- 
duction of  JC5  Steriing.     I  am  Sir,  your  most  obedieat  lerranT, 
(Signed)  *■  William  LatrcH." 

Tli«  BBspender  not  having  pajd  tbe  £30  b«for« 
Whitsunday  1830,  the  present  dfcreet  waa  obtainr^ 
for  the  amonnt ;  and  in  a  suspensirin  of  this  decreet,  the 
suspender  maintained — f.  That  the  business  accoanC 
was  overcharged. — II.  That  the  charger  had  neglect- 
ed to  keep  in  force  certain  documents  of  debt  againat 
third  partiea,  pot  into  his  hands  by  the  suspender,  to 
tbe  extent  of  £1000  SteTling.— III.  Tbat  the  obi%a- 
tion  befnre  r|noted,  waa  of  the  natare  of  a  promiasory 
note,  and  being  neither  stamped,  nor  stampable,  waa 
null  and  void^lV.  Even  if  it  wan 
would  re%aire  te  he  stamped. 
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Lofd  Monoreiff,  in  retpect  of  th«  tbird  and  fourth 
reuoni.  Mated  on  caotiun  ;  but  no  ttuffiuient  cauliun 
having  been  funnd,  Lord  BfUgnj,  Ordinitry,  pro- 
noDiiced  thefuUawing  interlocutor,  on  24th  September 

"  The  Lord  OMtarj  reAues  tbU  bill,  in  reapect  no  sufflrient 
cmution  hM  bean  fonnd  in  term*  of  the  Act  of  Sederunt,  uid 
decemi  (gaintt  tbe  compliioet  foe  35i.  of  eotu,  beiidei  ex- 
tracc" 

The  Bunpflnder  reclwmed,  and  preyed  the  Court  to 
pus  tbe  bill  without  caution,  or  at  all  events  on  cau- 
tion. At  the  advising,  tbe  luipender  was  not  prepared 
to  offer  laffioient  caution,  and  tbe  Court  therefore  ad- 
First  Divition. — Lord  Ordinarf,  Biil|fr«y.  —  Act.  A.  M'- 
Neill;  Jsmei  Adun,  W.S.,  Agent— All.  ; 

Diuiiel  Christie,  S.S.a,  Agent— Mr  Bell,  Qerk.— [.G.  J^-l 

19th  Nffoemier  J8S3. 

Ko.  40. — Trdbtbbs  of  Ihehu  jAMaa  Earl  of  Fifk, 

Ob;eelort,v.TiivsTKEsqflhelate  Alexandbr  Dl'KI 

^Gordon,  Rerpondents  in  Localitj/  of  Urquhart. 

Teindi— Local  it]? — TUnluMngbten  mTwuiaiigmatlalwiuaf$li- 
fttndfrom  1767  itnaniaanU,  but  na  fiaai  leealiiyi  and  a  Jiml 
Khime  being  Um  prtpand,  inticA  Mocaltd  tkt  itipendproparlien- 
allf  on  like  an/y  Im  kerilm ;  »nd  sue  of  tktm  kauing  objaled.  thai 
the  tandi  of  the  Win-  vert  alone  btinltnei  mik  ibi  H^end,  and 
And  pmd  it  ewer  tincc  1 767 — HtU,  Ikat  ikit  u  Ml  as  iiKempe~ 
tent  atjveiMn ;  mud  remit  made  la  tkt  Lard  Ordinar/f  la  hear 
partiet  m  Ike  meiiU  i^the  al^ian. 

The  pariah  of  Urquhart  formerly  belonged  to  three 
parties,  yii., — the  Duke  of  Gordon,  who  was  patron 
of  the  parisb  aud  titular  of  the  teind*,  and  to  wlium 
the  greatest  part  of  the  parish  belonged  ;  the  Earl  of 
Fife,  who  was  proprietor  of  the  barony  of  Garmuuth, 
including  Matthew-mill  and  Conkie,  which  were  an- 
nexed, quoad  Mcra,  to  the  neighbouring  parish  of 
Speymooth, — and  the  late  John  Innea,  W.8.,  proprie- 
tor of  Lenofaari,  whoie  property  was  subsequently 
acquired  by  the  Earl  of  Fife.  In  177S,  the  patronage 
and  laoda  belonging  to  the  Duke  of  Gordou  were  ox- 
cambed  with  the  Earl  of  Fife  for  his  barony  of  Gar- 
mouth,  including  the  lands  of  ^^a(tllew■mill  and  Cors- 
kie.  The  Duke  agreed  to  convey  to  the  F.trl  hii 
whole  landi  in  the  parijih  of  Urqnhsrt,  excepting  the 
land*  of  HilJiii,  and  the  Karl  to  liii  Grace  his  whole 
lands  in  the  parish  of  Speymuuth.  The  contract  of 
excambion  bore,  that  tbe  iOuke,  besides  a  variety  of 
other  lands  and  subjects,  became  bound  to  dispone  to 
the  Earl, 

"  tbe  wbolelsndt.peitsining  tohii  Grace  within  the  pariihe*  of 
Urqubart  and  Ssint  Andniwi,  and  pertinenta  thercor;  together 
with  tbe  teinda  and  multurea  of  all  tba  rnresald  lands,  in  lo  far 
as  bis  Grace  hai  right  to  the  wme;  together  alto  with  thepalraii- 
sge  of  the  Kirk  ofUruihtrt,  and  the  teind*  ol  the  wbole  other 
Isods  in  that  psriah,  so  nraa  his  Grace  hai  tight  thereto,"  &i^ 

In  1767,  a  proiieBs  of  augmentation  was  raised  by 
the  minister  oi  Urqnhart.  In  1792,  a  new  process  of 
■ugnientation  was  nused,  in  which  a  great  variety  of 
proceedings  took  place,  but  no  final  decreet  was  pro- 
nounced. A  new  process  of  aogmentation  was  raised 
in  1807,  but  no  steps  were  taken  for  localiing  the 
■i^mentatiun  awarded,  which  was  paid,  as  well  as  the 
whole  old  stipend,  by  Lord  Fife's  Trustees,  till  1B29, 
when  a  new  proceis  of  augmentation  was  raised ;  and 
Vol.  Vf. 


After  the  augmentation  had  been  svrBrded,the  process 
of  1807  was  wakened,  and  conjoined  with  that  of 
1829,  and  an  interim  scheme  of  locality  prepared,  by 
which  it  was  assumed  that  the  whole  stipends,  not 
only  those  awarded  in  1807  and  1829,  hut  also  the 
older  ones,  fell  to  be  laid  proportionally  upon  the 
Duke  and  the  Earl  as  the  only  two  heritors,  both  of 
them  being  considered  as  havinga  righ t  to  their  teinds. 
The  effect  of  this  was,  that  the  Duke  of  Gordon's 
lands  of  Hillis,  and  also  bis  barony  of  Garmouth  (com- 
prehending Matthew-mill  and  Corskie),  which  he  had 
acquired  from  the  Earl  of  Fife,  were  burdened  with 
n  proportion  of  the  stipend, — tbe  said  barony  being 
disjoined  from  the  pariah  of  Urquhart  and  annexed 
to  the  parish  of  Speymouth,  quoad  tacra  onlr.  The 
Duke  alleged  that  this  was  an  erroneous  allocation, 
in  respect  that  from  1767  downwards,  the  whole  sti- 
pend had  been  paid  out  of  tbe  lands  conveyed  to  tbe 
Earl  by  the  excamhion  of  1779, — the  same  having 
been  exclusively  borne  by  the  Duke  previous  to  that 
excambion,  andby  the  Earl  ever  since.  This,  how- 
ever, the  Earl's  trustees  denied,  and  pleaded — That  it 
was  incompetent  to  give  effect  to  the  objection  of  the 
Duke's  trustees  in  a  process  of  locality,  in  which  the 
stipend  must  be  localled  according  to  law,  with  re- 
ference to  the  rights  of  the  respective  heritors  to  tbe 
teinds  of  their  lands.  The  Lord  Ordinary  (Fuller- 
ton)  pronounced  tbe  following  interlocutor  and  note : 
"  Tbe  Lord  Ordinary  (5th  June  1833.)  having  beard  parties' 

Socuratort  on  the  reviaed  ohjectiona.  by  the  tnuteea  of  the  late 
arl  of  Fife,  and  the  revited  aniwers  by  the  tnutees  of  tbe  Iste 
Dulce  of  Gordon,  and  tbereafler  conaidered  the  aame.  and  the 
whole  proceta,  suataina  the  objectiona  by  tbe  Earl  of  Fife's  trui- 
teei,  and  approres,  U  final  localitiea,  of  the  cchemes  approved  by 
Lord  Moncreiff,  on  the  I2tb  day  of  February  1831,  a*  inteiim 
rules  of  paynient, — and  decemi,  resBrring  to  tbe  tniilees  of  tbe 
Duke  or  Gordon  their  right  to  imitt,  if  they  shall  be  «o  adviaed, 
in  any  action,  for  conadtating  igBlnat  the  truatrea,  or  other  re- 
preaeniatiTci  of  tbe  laie  Eari  of^Fife,  the  obligation  of  relief,  in 
regard  to  the  stipend  alleged  to  arise  under  the  contract  of  ez- 
cambion  1770,  and  to  tbe  tnuteea  and  repreaentalirea  of  tbe  late 
Earl  of  File,  their  defences  againit  the  same,  ai  accords  ;  Finds 

no  expenpes  due  lo  either  party,  and  decema — Nate Had  there 

been  any  eipreaa  obligation  on  tbe  part  of  tbe  Earl  of  Fife,  loie- 
tleve  the  Duhe  of  Gordon  of  the  stipend  payable  at  tbe  date  of  ex- 
eanibion  in  1779,  the  Lord  Ordinary  would  have  been  bound,  agree- 
ably to  the  decision  in  Kern,  the  Duke  of  Roiburgbe,  i8th  Js- 
Duary  1B3I,  to  gire  effect  to  it  in  the  present  locality,  fiuttbers 
U  no  auch  obligation  i—jccordiiig  to  tbe  titles  produced,  each  patty 
has  a  right  to  tbe  teinda  of  hit  lands;  and  tbe  plea  of  tbe  respon- 
dentaii.  tbai,  in  coiiaidention  of  the  eircumstancetattendingtfae 
eicambion  in  1779,  and  in  particular,  of  the  use  of  payment  of 
stipend,  the  obligation  upon  tbe  part  of  Lord  Fife,  to  relieve  the 
Uuke  of  Gordon  of  tbe  stipend  payable  at  the  time,  muat  be 
held  to  have  formed  an  implied  condition  of  the  contract  of  ex- 
camhion. Now,  It  appears  to  the  Lord  Ordinary,  that  whatever 
may  be  the  merits  of  that  plea,  it  is  iacompetcnt,  end  would,  at 
all  events,  be  moat  inconvcaieot  to  enter  into  such  an  inquiry  in 
a  proceta  of  locality." 


The  Duke  of  Gordon's 


reclaimed,   and 


pl«ade4~That  the  Lord  Ordinary  had  mistaken  Uie 
nature  of  their  plea,  which  was,  tlutt  the  lands  which 
originally  belonged  to  tbe  Duke,  and  were  conveyed 
to  the  Earl  by  the  excamhion,  were,  prevlona  to  tliat 
excambion,  burdened  with,  aud  in  use  to  pay  the  whole 
stipend.  This  the  Duke's  trustees  undertook  to  prove, 
and  it  must  be  assumed,  in  the  question  of  compe- 
tency, that  they  would  succeed  in  their  pnraf.  Tht 
No.  V. 
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[Nor. 


oompetencf  w»  therefore  oleur,  wbaterer  migbt  be 
the  rMulc  on  the  meritt.  The  miniRter  bad  liotbing 
to  do  with  the  claims  of  relief  between  faeriton.  The 
}oealitv  mast  be  made  np  In  tbe  Kune  wnv  u  if  the 
excambion  had  never  exiated  u  the  burden  of  the 
■tipend  attached  to' the  lands. 

The  Conrt 
"  Alter  the  iDterioeutor  of  tlie  I/Ord  Ordinxry  reclBlined  agunst : 
Beinic  tbe  case  to  bia  Loi4sbip  to  bear  puiiei  fartber,  and  to 
da  tbertiD  as  be  ahaU  lee  oauae,  reaerring  all  queations  ai  to  ex- 
First  DiTiiion Lord  OrdinBr7,  FuHerton.— .^et.  Dean  of 

Faculty  (Hope)  and  P.  Robertun  ;  H.  Inglia&  Donald,  W.S., 
Agenta. — AH.  Sol idtor. General  (Cockbum)  and  Wood.— J. 
Mocison,  W.S.,  Agent Tdnd  C!erV.—[ G.i),] 

19lk  November  1833. 
No.  41. — Robert  Fahquhah  &  John  Mat,  Objec- 
tors in  Locality  of  Kilmacoltn. 

Teinda — Loealitj,  Inlerim — Inletim  locality  onlertd  Id  be  pre- 
partd  in  termi  qftlale  oflemdi  made  ttp  by  the  eammon  agenl. 

In  this  case,  the  Lord  Ordinary  approved  of  an  in- 
terim locality  prepared  by  the  teind  clerk;  but  the 
objectorg  having  reclaimed,  and  tinted,  that  tbU  in- 
terim locality  was  contrary  to  the  state  of  teinda  pre- 
pared by  tbe  Common  agent,  and  approved  of  by  the 
tetnd  clerk,  and  thAt  this  state,  in  ao  Irir  as  not  object- 
ed to,  ought  tu  be  the  rule  for  allocating  stipend  on 
the  objectors'  lands,  till  a  final  locality  was  prepared.  ' 

The  Ooort, 
"  In  the  special  circuniitanrea  of  this  cage,  recal  the  interlocu- 
tor submitted  to  review,  and  remit  the  case  back  to  tbe  Lord 
OrdiniTv,  in  order  that  he  raaj  direct  an  interim  locality  to  be 
prepared  by  tbe  derk,  in  lenns  of  the  state  of  teinda  approved 
of  by  him,  and  otherwise  to  do  In  the  cause  as  to  his  Lordship 
■hall  seen)  proper;  reserving  tbe  question  of  expenses  for  tbe 
determination  of  tbe  Lord  Ordinary." 

First  Division — Lord  Ordinary,  Moncreiff. — Jet.  Cuning- 
bamebOrabam  Bell;  John  Shand,  W. S. ,&  Robert  Welsh, 
S.S.'C.,  Agents — For  Common  Agent,  Maeallan;  Jane)  Mae- 
•Ihui,  W.S.,  AgeuL— Teiod  Clerk.'-ll?.  £>.] 

19th  November ^1833. 

No.  iZ. — Jane  Robbrtsoh,  Punaer,  v,  John  Hes- 

nsRSON,  Defender. 

Proeesa — Caution— Seduction — J  parly  haalitg  naud  a  nm- 
moKJ  of  dEttanUer  of  marriage,  isiih  an  allemailiie  cimeluiim 
fir  damBget  on  Me  bexul  o/"  tfrfuMten,  in  lie  ecenl  o/  her  ml 
ttiiMMing  her  marriage ;  and  hating  abandoned  her  eoHtlution 
ofnarriage:  aOil  areeerd  having  been  made  up — Held,  I.  Thai 
Ihe  lummoni,  taieH  along  letik  the  eonde§cendenee,  inu  trill  ivf- 
Jtana  to  tupporl  Ihe  ceiieltitioii  fir  dnmofti //.  TUt  de- 
finder  being  banirupl ;  and  hU  trvtUe,  after  tilling  himielfia  the 
acHon,  having  wUhdraan, — circunulaneet  in  uthieh  found,  that 
Ihe  defender  wai  nol  bound  la  find  tavlian  fir  Ihe  eijieniet  of 
prteeu. — III.  fiiiMfio»  railed,  Ifhether,  ajirt  lie  record  uvu 
etoied,  the  libel  ceidd  be  amended,  the  ebjecliiM  to  iti  being  de- 
fietioe-nol  haaing  been  Uated  in  limine? 

The  facta  in  thia  oaie  are  fully  reported  anlea,  Vol. 
V.  p.  415.  The  purttMr  raised  a  deidaratar  of  mar- 
risf^e  against  the  defender,  concluding  alternatirely 
fiir  £1000  of  damages,  on  the  head  of  seduction,  in 
the  event  of  failure  to  establish  her  marriage.  The 
pursuer  thereafter  (88tb  January  1833,)  abandoned 
oer  eonolusion  for  marrii^,  and  a  record  wi*  pre- 
pared. The  trustee  on  the  defender's  bankrupt  estate 
aisted  hiniBelf  as  a  pnrty,  bnt  tbercafttu;  withdrew. 


In  the  ftrther  preparation  of  the  cause,  a  proof,  of 
consent,  was  allowed,  and  Lord  Medwyn,  on  8tb 
March  1833,  ordained  tlie  defeader  "  to  find'  caatioa 
for  the  expenses  of  process  by  the  first  box-day,"  Ac. 
The  defender  then  craved  prorogation  of  the  time  fur 
finding  caution,  and  stated,  that  when  tbe  ordur  for 
caution  was  pronounced  lie  was  in  jail,  and  hid  jn«t 
been  liberated  by  a  decree  in  a  process  of  erfsid 
bonorum  :  That  be  did  not  admit  his  liability  to  find 
caution  ;  and  besides,  that  fae  had  not,  from  the  cir- 
oumstancea  now  narrated,  been  able  to  make  arrar^e. 
ments  as  to  finding  caution,  and  obtaining  advico 
whether  his  case  was  afi'eoted  by  the  recent  judgment 
of  the  House  of  Lord?,  in  the  case  of  Taylor  a.  Fair- 
lie.  The  defender  not  having  found  caution,  l>ord 
Medwyn,  on  14th  May  1833,  decerned  against  him, 
"  conform  to  the  conclusion!  of  the  libel,  for  damaged 
on  the  head  of  sednction,"  Sec  The  defi^nder  re- 
claimed, and  prayed  the  Conrt  to  assoilaie  him  from 
the  ctmclusions  of  thA  libel,  and  find  him  entitle  to 
expenses ; 

"  or  Dtfaenriae,  to  find  tbat  the  eaninian*.  In  its  preient  form, 
bnng  at  the  instance  of  a  party  designed  as  wife  of  the  defender, 
for  seduction  by  tbe  allied  husband,  is  inept,  and  the  interlo- 
cutor* relative  thereto  incompetent,  and  tberefbre  to  dismiss  the 
action  ;  or,  tn  find  tbat  the  conclaaions  being  limited  to  damages 
tor  seduction,  tbe  cause  was  one  specially  appnipriated  to  the 
Jury  Court,  and  the  whole  Interlocutors  pronoiRMM  ptoteiior  to 
tbe  restriction  of  tbe  coneluslans,  and  partihilariy  the  Interhwu- 
tor  complained  of,  were  incompetently  pronounced,  and  therefore 
to  recal  the  same,  and  remit  to  tbe  Lprd  prdiiiary  to  proeerd 
according  to  law  ;  and  at  all  events,  to  llrid  tbat  tlie  defender  is 
not  bound  to  find  caution,  and  ia  not  liAble  in  tbe  expenses  of 


any  part  of  tbe  proceedinga,  by  a  failure  to  find 
tinilarly  of  that  part  whidi 
tor  of  mamage,"  &e. 


the  condusitAi  for  dedaia- 


After  hearing  counsel,  the  Court  on  8th  June  1833* 
recalled  the  Lord  Ordinary's  interlocutor  hoc  statu, 
as  far  as  regarded  the  tsonclusions  tigaiiwt  tbe  defender 
Henderson,  and  remitted  to  his  Lordship 
"  to  hear  parties  farther  on  tbeir  objections  to  the  interlocutor 
of  8lb  March  1883^  and  all  other  points  of  the  cause,"  &e. 

On  S9th  June  1833,  his  Lordship  pronounced  this 
interlocator : — 

"  The  Lord  Ordinary  having  heard  the  coitnsel  for  tbe  par- 
ties on  tbe  remit  from  tbe  Court,  hereby  iritinialeBi  in  terms  of 
the  I9lh  section  of  tbe  Judicature  Act,  tbat  he  will  take  the  opi. 
ninn  of  tbe  Court  on  tbe  following  points  in  this  caaej  Fint, 
Whether  in  the  summons  taken  along  with  tbe  condescendence, 
facts  are  sufficiently  set  forth  to  support  tbe  coneluaioo  for  da- 
mages on  the  bead  of  seduction  ?  Second,  Whether,  if  tbe  sum. 
mons  be  held  defective,  it  can  be  cured  l^  an  amendment  of  the 
libel,  although  Ihe  record  baa  been  dosed,  tbe  objection  not 
baring  been  pleaded  ss  s  preliminary  defence,  nor  till  after  th« 
record  was  closed,  and  a  proof  by  consent  of  both  parties  allow- 
ed? Third,  Whether  Ihe  defender  is  bound  to  find  caution  for 
the  expenses  of  process,  before  being  farther  heard  in  his  de- 


At  advising,  Shaw,  for  the  defender,  pleaded — I. 
That  it  was  incompetent  to  take  the  condescendeBea 
into  consideration  to  substantiate  the  claun,  if  theanm- 
mons  were  defeottve.  The  instance  of  the  suiiimona 
was  for  marriage,  and  the  conclnsioii  was  for  damages 
for  seduction.  If  th6  narrative  of  the  summotis  tvor* 
withdrawn,  there  would  in  fact  be  no  aummons. — IJ. 
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That  in  terms  of  decMions  of  thii  Conrt  and  the 
House  of  Lordri,  the  defender  was  entitled  tu  be  far- 
ther heard  in  defence,  withnut  finding  ciution.  The 
punuer  answered — That  she  witlied  merely  to  ruik 
on  the  dufuDder'ti  hanlcrupt  estate  fur  her  damages ; 
and  that  she  agreed  nut  to  harMs  him  by  personal  di- 
ligence. 

iMrd  Jiiilia-Cleri  rtai,  he  (ait  no  difficuhf  in  givinfi  fair  pUf 
(o  tbe  HummDn*  in  thia  cbm.  Ttiej  ware  bound  to  look  to  it  u 
■  whole.  Tb«  luinuce  onlf  withdrawi  the  nan«(ive,  ujd  the 
roncluBioii  si  to  marrii{w>  Tbe  conclutioa  fur  damsgra  oi>  ihe 
bead  of  icduclion  rtmaina.  If  ibe  pursuer  substantiated  ber 
grounds,  tkere  would  be  >  claim  Tor  dimigei  on  tbit  head.  The 
puor  waman  averred,  that  she  wai  induced,  from  proiniaea  of 
marri^r,  to  yiald  to  Ibe  defendiir,  who  cohabited  with  her,  and  a 
chilli  waa  bom.  Un  the  aecood  point,  be  never  hean]  that  tha 
decision  in  th«  iwae  of  Clark  and  IIoh,  (20tb  May  1613)  was 
Spurted  from,  and  that  a  bankrupt  wai  entitled  to  defend  him- 
self without  caution  for  expenwa.  It  wni  laid  that  peiMiiial 
diligence  would  not  be  uaed.  But  that  aflorded  no  principle  lor 
Ihtt  dedaion  of  future  caaei.  A  party  might  afterwards  become 
rit-h.  He  thought  the  recent  cuae  of  Taylor,  affirmed  by  the 
UiMiae  of  Lurda,  itrengtbened  tbe  case  of  Claris 

Lord  iltailoubaiJi  mid.  the  opiiiion  of  the  truiLea  wai  not  to 
bind  tbe  bankrupt  in  the  present  matter. 

The  fulluwing  interlocutor  wa*  then  pronounced  i 

"  Tbe  Lord  Ordinary,  baring  sdviaed  with  the  Lordaofthe 
Seccmd  Diriiion,  Finda  that  tbe  aummoni,  taken  along  with  the 
coDdetcendence,  ii  sufficient  to  aupport  the  eonelusion  fur  da- 
Dtagea  on  tbe  head  of  arductian  ;  and  that,  in  the  peculiar  ctr- 
cunutanceiof  thia  eaie,  the  defender  it  not  bound  to  find  cau- 
tion for  the  upen«e«  of  proccM  before  being  farther  beard  to 

Defender-t  A utbori ties. —Dickie,  27th  July  I92a  Gifford, 
July  1629.  Clarke.  Roai, 20ih  May  1B18;  F.  C.  Tay- 
lor «.  Fairlia,  affirmed  in  Houta  of  Lordi,  lit  &Iarch  1639: 
Jurist.  Vol.  v.,  p.  it89. 

Second  Division,— Lord  Ordinaiy  Medwya. — Jet.  Patton, — 
Alt.  Shaw. — James  A.  Robertson,  S.S.C.,  and  Jamea  Anio^ 
W.S.,  Agent!.— Mr  Ferguson,  Clerk {J.  W.  H-\ 

l9fA  November  1833. 

Ko,  4S. — James  Ikolib  &  Co.,  Partufrt,  v.  Williau 
Lane  &  Co.,  D<fendert. 

Relief — Vetlel — Furniihingt — A  banhr  ianng  ademeed  mmtf 
on  aihip:  aiui,  te  aeeommedale  Ike  d^nilcn,  rho  haU  parcAaied 
her,  haring  laien  Itt  tiUet  to  miii  rtoei  in  kit  aim  rams,  mder 
ow  oUigation  lo  denude  in  their  facaur,  on  repayment  of  Ihe  ad- 
pancti I  and  Ihe  defender)  having  equipped  and  repaired  Ihe 
ikip,  and  jent  Arr  a  Basage,  and  paid  iniuranee,  and  draun 
oteragtt  en  her;  and  having  Ihereafler  refuted  lo  fay  the  money 
adoanad,  on  lie  gmund  fiksC  llu  tnaetnuiUi  nj  the  RtgiMry 
SlatuttM  had  nel  ban  complied  wilht  and  Ibe  Court  hamng  to 
Jound !  and  the  d^nderi  Aaving  then  olgteled  topej/  for  the  re- 
IKiiri,  4:e.,  uhich  they  had  ordered  on  laid  veutt,  on  tha  allega- 
tion that  they  mere  laertly  eharlertrt  of  hir,—Cerennttanctt  in 
leiieh  krU,  I.  That  lie  defendert  vnw  net  lo  te  eonudertd 
charlerert  of  tht  vetuL — II.  Thai  Ihey  muU/ree  and  relieoe  tie 
purmeri/rom  Ihe  expeniei  ineurred  iiJUlittg  oul  and  repairing 
laid  peueifir  her  voyage,  and  during  Iht  tame,  and  aflerhar  rt- 
ttim.^111.    That  Ihey  were  liaUe  far  Ihe  matler't  vaget. 

Tlie  Acts  of  this  case  are  fullf  set  forth  antea.  Vol. 
IV.  p.  324,  which  see.  The  parsuen  srerred.  That 
in  September  1HS6,  Timothy  Lane,  one  uf  the  purt- 
nem  of  Lane  and  Company,  waited  npon  tbe  pursuers, 
Hnd  repretented,  that  being  much  in  need  of  a  ve««cl 
fur  carrying  on  their  tradei  they  liad  porciiaiied  the 
Dolphin  of  Lirerpoul,  then  lying  at  Leith,  at  a  judi- 
cial Kile  befura  tlis  Jud^-Admiral,  for  £271 ;  but 


finding  it  inconvenient  to  adrance  the  price,  they  re- 
quested, as  a  particular  faTuiir,  that  the  pursuers 
would  discount  their  bill  for  £200,  on  the  security  of 
the  vessel :  That  this  was  agreed  to,  and  a  bill  for  £200 
was  granted — the  money  advanced — and,  to  save  Lane 
and  Company  the  expense  of  a  double  set  uf  deeds, 
the  decreet  of  tale  was,  at  their  request,  taken  out  in 
the  name  of  Mr  Inglis :  That  on  the  other  hnnd,  for  the 
security  uf  the  defenders,  he  granted  them  the  fol- 
lowing minute  or  agreement  of  sale,  obliging  himself 
to  denude  in  their  favour,  on  tbe  £300  bill  being  re- 
tired : 

"  That  is  to  say,  on  your  refiring  the  said  hill,  amounting  to 
,£200,  which  falls  due  on  the  18th  of  January  IB27,  we  engage  to 
put  you  in  possession  of  said  vessel  at  your  expense  ;  and  in  the 
mesntioie,  as  you  propose  sending  out  the  aaid  (vessel)  sloop  to 
Fsyal,  you  engage  to  have  her  Insured  at  the  value  of  ^400,  you 
paying  the  ii 


took  posKession  uf  the  vessel,  assumed  the 
Bgement  of  her,  and,  without  coii!>iilting  the  pursuers, 
or  receiving  any  instructions  from  them,  ordered  cer- 
tain repairs  to  be  executed  upon  her,  put  a  master 
and  seamen  on  board,  furnished  ber  with  provisions, 
and  dispatched  her  in  the  course  of  iheir  trade  to 
Fayal,  one  of  tbe  Aiores.  They  also  effected  large 
insurances  on  tbe  vessel,  freight,  and  cargo,  and  had 
drawn  large  snmi  in  name  of  averages,  for  damage 
sustained  by  tbe  vessel  on  her  outward  and  homeward 
voyages,  which  sums  they  retained ;  That  when  tha 
bill  for  £200  became  due.  Lane  and  Company  were 
unable  to  retire  it,  and  it  was  renewed:  That  before 
the  renewed  bill  became  payable,  the  Dolphin  arrived 
mtich  damaged,  and  Lane  and  Company,  finding  their 
speculation  unsuccesHful,  refused  payment  of  the  bill, 
on  the  ground  that,  under  the  Registry  Acts,  they 
wet-fl  not  bound  to  implement  their  agreement  with 
the  pursuers,  in  reapeut  that  the  agreement  to  convey 
did  not  contain  a  recital  of  the  certificate  of  registry. 
The  pursuers  then  raised  an  action  against  the  de- 
fenders, concluding,  Is^,  fur  payment  of  tbe  £200  bill ; 
and  2d,  for  relief  uf  all  claim*  and  demands  made 
against  them  for  furnishings,  repairs,  and  advances  of 
cash  made  on  the  orders  of  Lane  and  Company.  Cases 
were  ordered  to  the  Court.  Tbe  Court,  on  23d  Fer 
bruary  1832,  pronounced  this  interlocutor: 

"  Having  advised  the  cause,  and  heard  counsel  for  the  parties 
—  Sustain  the  objection  to  tbe  action, 'in  so  far  aa  relates  to  the 
first  conclusion  of  the  summons,  end  decern,  and  remit  lo  the 
Lord  Ordinary  to  hear  parties  further  as  lo  the  other  conclusiona 
thereof  for  count  and  reckoning,  and  decide  tbereon,  in  so  fur  as 
he  may  find  the  same  nompeteiit  under  the  summons  of  this  ac- 
tion; reserving  also  to  his  Lordship  to  decide  as  to  all  questions 
of  expenses,  as  to  bis  Lordship  may  seem  just." 

Thereafter,  Lord  Medwyn,  on  SSd  May  1832,  pro, 
nouiiced  this  interlocutor ; 

"  I^nds  tbst  there  is  no  proper  eonolusion  in  the  (nmmons  for 
a  count  and  reckoning,  but  sustsins  the  conclusion,  to  the  (fleet 
of  admitting  a  deeemiture  to  free  and  relieve  the  pursuer  of  all 
claims  whiah  bare  been,  or  may  be,  made  against  them  or  the 
smd  Jamea  Inglii,  as  registered  owner  of  the  achooner  Dolphin, 
by  any  persons  employed  by  the  said  defenders  or  tbeir  master, 
whom  they  plaevd  in  cbarge  of  the  said  vessel,  to  make  fumiab- 
iiigs  or  repairs  to  the  said  ressel.  or  who  hare  made  advances  of 
muney  to  their  isid  maater  on  account  of  the  said  ship  :  Ap., 
pointa  the  pursuers  to  put  in  s  state  of  tbe  mms  of  wliiub  they 
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chim  to  b«  reliered,  wlih  the  niuehpn  «f  laid  Mate,  wilbin  ten 

daf*  hereor. — AW The  Lord  Ordinary  docsnotmMn  brthii 

interlocutor  tbal  any  but  proper  claims  arc  To  (aW  upoo  tbe  de- 
fender! ;  vrhat  are  ancb  wilt  be  dispoied  of  when  the  statei  are 
gina  in." 

The  purBnnnt  accordingly  lod((edastate  of  the  clalnu, 
cnnaixtingof — I.  Debts  paid  by  the  punaem  to  Meiars 
Goodwin,  Curling,  and  Companj,  merchants,  liondon, 
fur  repnirH  and  furnighinga  on  ftccoont  of  the  Dolphin, 
in  conaeqaence  of  damRge  received  on  her  ontward 
voyage,  aiDonnting,  with  intereiat,  to  £164,  19.  1^. — 
2.  &  S.  Debts  incurred  and  paid  at  Glasgow  for  re- 
pairs and  furniiibings  and  Havancet  for  the  Dolphin, 
on  her  return  home,  having  received  coniiderable 
damnge  on  her  homeward  voyage. — 1'.  Sum  paid  to 
the  roprescntativea  of  James  Aitken,  master  of  the 
Dolphin,  the  defenders'  servant,  for  his  claim  of  £32, 
]5«,  Id.  fur  wages  and  disbursement*.  There  were 
also  sevfral  claims  for  fomishings,  prior  to  the  Tea- 
sel leaving  Lcith,  which  were  demanded  from  the 
fursuers,  but  which  they  had  not  paid,  and  from  lia- 
ility  fur  which  they  also  asked  relief.  Objections  and 
Answers  were  ntterwards  lodged.  The  defenders  en- 
deavonred  to  make  it  appear  that  lnglis  and  Company 
were  truly  the  owners  uf  the  vessel,  and  that  of  course 
all  the  repairs  were  made  for  their  behoof.  Beside*, 
ns  they  had  nut  retired  the  £300  bill,  the  conditions 
in  the  minute  were  not  purified,  and  therefore,  that 
the  viissel  was  the  property  of  Mr  Inglis:  That  the 
defenders  were  merely  charterers  for  a  certain  voyage, 
and  that  the  conditions  of  the  affreightment  were  left 
to  be  regulated  by  the  usage  of  trade,  except  that 
they  agreed  to  insure  the  vessel  for  £400,  and  pay  the 
premium.  The  pursuers  answered — The  pursners, 
for  the  accommodation  of  the  defenders,  merely  held  the 
vewK'l  in  security ;  and  that  the  property  was  used  by 
the  defenders  in  the  character  of  ownera,  and  not  of 
charterers. 

Lord  Medwyn,  on  SOth  May  1833,  pronounced  this 
inlerlocntor : 

*■  Having  resnmed  eonsidmuion  of  this  cut,  and  kdviaed  the 
re-revised  objectloDS,  and  aniwen  EhpreEo  for  the  parties,  and 
whole  process,  Find)  Ibe  stalement  by  the  defenders,  that  they 
were  cburteren  of  the  Uolphin,  and  that  the  claims  now  in  dis. 
cnsaion  maxt  be  eetlled  between  tbe  parties  as  owners  and  cbar- 
terers,  is  not  (be  correct  view  of  the  rcsprctiTe  characters  of  Ibe 
parties  in  relation  to  the  said  tcsscI,  but  ibittbe  defenders  having 
^n«d  to  become  purchasers  of  the  Uolpbin  at  tbe  price  of 
£27\,  were  to  receive  s  vendition  on  the  payment  of  the  balance 
of  the  price,  being  £200;  and  in  the  meantime,  the  defenders,  who 
were  to  Iske  possession  of  the  Tcsael,  and  proposed  to  send  her  on 
a  royage  to  Fsyal,  were  to  insure  berfor  jCMO:  Finds  no  itipa- 
btion  whatever  that  >be  wss  freighted  forssid  voyage  by  tbe  de- 
fenders for  the  sum  ot  £iSO,  snd  no  proof  offered  of  said  aver, 
ment :  Finds  ibat  tbe  transaction  ss  to  the  sale  of  tbe  vessel 
was  not  completed,  as  the  defenders  failed  to  retire  their  bill  for 
tbe  balance,  and  on  the  return  of  the  Dolphin  from  Faysl  the 
pursuers  resumed  possession,  and  sold  the  said  vessel :  Finds, 
under  these  circumttancea,  that  the  defenders  mast  be  lisble  for 
the  expenses  necessary  for  fitting  out  the  said  vessel  for  tbe 
above  voyage,  or  incurred  in  the  course  of  it,  retiining  nhatever 
sums  were  recovered  from  tbe  underwriters  ss  average  loss  on 
the  outward  or  homeward  royaftes  ;  and  therefore  that  thry  must 
free  and  relieve  the  pursuers  of  all  claims  which  have  been,  or 
may  be  made  against  them  or  James  Inglis,  as  the  registered 
owner,  by  any  persons  employed  by  the  defenders,  or  their  mas- 
ter, to  make  fumishin^n'  or  repairs  to  the  said  vesseli  or  who  have 
Diade  acivancei  of  money  to  the  master  on  account  of  the  said 


ahip  prior  to  the  )st  of  April  1f!97.  when  tbe  pursuers  resumed 
possession ;  Finds,  aceordiiigly,  rbat  the  defenders  mii*t  free  and 
relieve  the  pursuers  of  tbe  debts  paid  lo  Goodwin.  Cmliug.  and 
Company  for  repairs  on  outward  voyage,  as  in  Ko.  I  of  State  : 
that  Itaey  most  also  free  and  relieve  tbem  of  the  sums  in  No.  1 
and  Sk  they  being  entitled  to  recover  under  tbe  contracts  of  in- 
surance for  the  aversge  loss,  and  also  must  be  lisble  for  tbe  har- 
bour dues:  Finds,  H9  it  appears  by  Ciiplain  Aitken's  letter  of 
3d  April  1827.  that  the  claim  under  No.  iwas  then  due  t<i  bim, 
the  defenders  most  also  relieve  the  pursuers  of  the  sam,  paid  as 
a  compo«iliun  for  his  claim  and  expenses  ;  therefore  decerns  for 
payment  of  tbe  above  sums,  with  interest  from  tbe  respective 
dales  of  payment  and  till  paid :  Further,  finds  the  defenders 
bound  to  relieve  tbe  punuers  of  such  of  the  debts  Incurred  tm 
the  order  of  the  defenders,  or  their  master  at  Leitfa.  in  October 
1626,  as  they  shall  be  called  upon  lo  pay,  aa  well  as  the  aunis 
claimed  at  Glasgow,  with  the  exception  of  tbe  account  to  Daniel 
Gillies,  of  which  relief  is  claimed  only  to  the  extent  of  £30, 
16a.  Bd.  1  and  finds  tbe  defenders  liable  m  ripen«es  since  the  re- 
mit from  the  Inner- House,  allows  an  account  thereof  to  be  given 
in,  and  reroila  to  the  auditor  to  tax  the  same  when  given  in,  and 

*■  l5iA  jHae  18S3. — The  Lord  Ordinary  having  resumed  con- 
sideration of  this  cose.  Finds  that  the  defenders  are  not  entitlci) 
to  any  expenses  incurred  by  them,  and  therefore  repels  their 
claim  to  expenses  prior  to  tbe  remit  by  the  Inner-House,  and 
decerns." 

The  defenders  reclaimed.     At  advising, 

Lord  Crmgletie  said,  it  was  established,  that  Ibe  defenders 
were  to  grant  bills  for  iE200,  advanced  to  them  by  the  parsaer* ; 
and  the  vessel  was  given  in  security  for  payment.  Tha  defen- 
ders took  possession  of  the  vessel,  and  repaired  her, — paid  lb* 
insurance  on  her,  and  appointed  the  master,  and  sent  her  on  a 
voyage.  There  waa  no  charter-party  or  sA-eigfatlDent-  Inglis^ 
the  registered  owner,  wm  primarily  sutrjecc  to  the  claima  for 
repair,  &c.,  but  he  must  be  relieved,  in  juatke,  by  the  defen- 
ders.    He  thought  the  interlocutor  righL 

Lord  Juttiee-Cirrk  said,  the  limple  question  arsa,  whether  Inglia 
and  Company  were  to  be  relieved,  by  decree  of  this  Court,  frMB 
tbe  debts  incurred  in  repsiring  the  vessel  ?  The  defenders  wer«, 
in  justice  and  equity,  bound  to  relieve  the  pursuers.  Lane  mid 
Company  induced  Inglii  and  Company  to  slide  or  the  ice,  and 
then  turned  round  and  took  tbe  advantage  of  the  Registry  Acts, 
The  Court  adhered. 

Second  nivision — Lord  Ordinary,  Medwyn — Act.  Dean  of 
FscultyCHopeJand  Forsyth.—^;*.  Ski-ne  und  ^lacihait — John 
Rymer,  W.S.,  and  John  Harvey,  Solidtor,  Agents.— Mi  Fer- 
guson, Clerk.— [J.  W.H.\ 


2\tl  November  1633. 

No.  44. — John  CtJMMrNO,  Suspender,  v.  KiMtiETn 
MuHRO,  Charger. 

Process — Summoni — Execution — I.  A  Skeriff  Cnrt  nimmon* 
tttHg  ligned  (y  ■  nibUiitiie-<:leTt  appoaiM  ty  a  dtpHlt-elert, 
wta  kail  na  expreu  power  lo  grvHl  »  mftjlifiirim,  idd  lo  it  a 
radical  nvf/ify  in  Ike  junmonf  ('lAoagt  the  ntiiiitiiian  a>BS  o^ 
proved  afhif  tile  principal  cler^Jt  and  proponabte  after  a  rrcord 
had  hern  tloitd. — //.  The  ^cer'i  eiecution,  brariiig  Ikal  Ihe 
defender  umi  cited  lo  a  dirt  jnn  da^i  before  lie  dale  of  Ike  ert- 
cafim,  Ike  error  cannoi  be  redlfied  ig  producing  a  nrw  Ffrm- 
lian,  or  rrfcrriHg  lo  Ike  copa  teroed. — III.  Ii  it  a  fatal  olgectiiin, 
IhnI  Ihe  dag  of  een/'camue  it  nol  wiftfn  gear  and  day  <^  ikt 
daleeflketummimjt 

The  charger  raised  an  action  before  the  Sheriff  of 
RnxH'Shire,  against  the  suspender, — the  summoni  in 
which  was  dated  25tb  September  182^,  and  execotwl 
on  tfSd  September  1829.  After  a  record  had  been 
closed,  and  a  proof  led,  the  saspender  gsve  in  a  not<>, 
alleging  thnt  he  had  discovered  matters  itnportant  to 
the  cause,  and  craving  to  be  allowed  to  state  them  aa 
res  ttoviler  ^•tnieni  ad  notiliam.     Tbe  Sberiff-anlwtilute, 
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by  interlocutor,  dated  XBth  Pebrnarjr  1831,  allowed 
the  iDsjMndfir  "  to  give  in  n  note  of  ret  noviler  veniens 
ad  tiotiliam."  The  sustpeiider  accordingly  gave  in  a 
note,  averring  that  the  following  facta  had  now  come 
to  his  knowledge,  via. : — ttf,  Thnt  the  exeeatiun, 
which  was  dated  ^3d  September  1 829,  bore  the  oom- 
plainer  to  have  been  cited  to  appear  on  the  IGtb  of 
September  current,  a  day  which  was  then  past.  2dli/, 
That  the  day  of  citation  mentioned  in  the  execntion 
waa  not  an  ordinary  court-day.  Sdljf,  That  the  day 
uf  compearance  did  not  fall  within  a  year  of  the  date 
of  the  oummoni.  And  4t%,  That  the  libel  was  sub- 
scribed by  one  who  held  no  regular  commitision  as 
derk.  On  this  note  a  discusnion  followed,  from  which 
it  appeared  that  the  officer's  eseeution  of  service  bore, 
that  the  anspender  was  cited 

"  to  compear  before  tbe  said  SherilT-ilepute  or  bis  Substitute,  M 
Dii^mll.  and  in  the  Conrt-hoiite  thereof,  the  Iflih  day  of  Sep- 
teaiber  entent," — being  leven  days  befure  the  actual  citation." 
That  the  day  to  which  the  suapender  was  thus  cited 
was  not  a  Court  dav,  but  was  iu  the  middle  of  the 
Kutumn  vacation,  ana  tliat  it  was  not  possible  to  bring 
the  iDiipender  into  Conrt  within  a  yearand  day  of  tbe 
date  of  the  summnna:  That  the  sammons  was  not 
signed  by  the  Sheriff-clerk  or  his  depute,  but  by  Mr 
James  Alexander  Crawford,  who  held  a  commission 
from  the  Depute-cleik,  appointing  him  his  substitute, 
to  which  commiasion  there  wa«  adjected  a  note  by  the 
principal  Sheriff-clerk,  bearing,  "lagree  to  the  above;" 
but  the  commission  by  the  Sberift-clerk  to  hit  de- 
pute contained  no  expreas  powers  to  appoint  a  sub- 
stitute. The  charger  averred,  thut  the  tiub^titute- 
clerk  had  been  recognised,  as  entitled  to  sign  sum- 
monies,  by  all  the  procurators  before  the  Sheriff 
Cuart  of  Koss-shire,  and  bv  tbe  suspender  himself, 
who  waa  a  practitioner  of  old  standing ;  That  the  day 
of  citation  was  erroneously  stated  in  the  execntion  to 
be  I6th  September,  instead  of  Ifith  October,  as  ap- 
peared from  a  new  execution  now  produced,  and  would 
appear  from  the  copy  served,  in  the  suspender's  pus- 
tiesaion  :  That  the  suspender  had  stated  no  dilatory  de- 
fences, but  agreed  to  close  a  record  on  the  merits ; 
whereupon  a  proof  had  been  led,  and  one  of  the  char- 
l^er'a  most  important  witnesses  had  died  ;  after  which 
the  present  oojections  hnd,  for  the  first  time,  been 
brought  forward,  which  were  nut  res  noviler  At  all,  but 
might  have  been,  and  must  be  preaumed  to  have  been, 
known  to  the  suspender  from  the  bM^inoiiig,  On 
25th  November  1631,  the  Sheriff  substitute  pro- 
nounced the  following  interlocutor: — 

"  The  Sfaenff-subacitute  having  ransirlered  the  note  and  con- 
deaeendence  for  the  defender,  tbe  anawera  thereto,  repJiea,  and 
duplies,  with  the  varioua  proreediiigs,  all  in  aii  incideiiul  point 
of  proceaa  depending  between  the  partieg ;  Finds  tbe  debate 
upon  the  incideDtal  point  originated  in  a  note  far  the  defender, 
by  which,  after  doaing  of  tbe  record  in  the  origioal  action,  and 
Ifitding  a  proof  for  both  parties,  the  defender  crave*  that  tbe 
action  be  di<miased  {nilanler,  with  foil  expenMn,  upon  the  ground 
that  a  rti  naviltr  vtaiani  tn  nuliliatn  had  auddenly  come  to  light, 
or  mtber  varioui  grounda  had  of  a  audden  pre«eute<I  themaelvea  ; 
the /v«,  an  error  in  the  mode  of  executing  the  auntnona,  via., 
itit  being  nominally  executed,  and  compearance  ordered  for  a  day 
prcvioua  to  the  date  of  actual  execution  ;  leconitly,  that  it  was 
not  called  in  Court  for  above  twelve  months  after  the  date  of 
tbe  aummonn  ;  and  thirdly,  that  it  bears  the  atgnature  of  a  par- 
son  not  duly  aalborised  to  sign  ancb  documents.     The  Sheriff 


having  duly  conaidered  ibeae  pteu,  urged  at  this  late  itagr  of 
the  proceed inga,  and  that  by  a  pmctilionei  of  long  staniliiig  in  tbe 
Court,  finits  thai  one  or  other  of  the  variuuH  grounds  upon  which 
the  process  is  now  craved  tu  be  caat,  would  have,  ir  duly  e6liibli>)i- 
ed,  ufibrdcd  a  eufficieiil  ground  for  that  purpose,  if  urged  in  due 
time.  But  ibit,  in  the  actual  state  of  the  proceaa,  ihese,  which 
are  dilatory  defences,  catinot  now  be  adinilled,  the  consequence 
oF  which  might  tie  that  the  pursuer  might  risk  the  Ions  of  bis  proof, 
by  the  death  or  ^aeiire  of  important  witneaaea  i  Finds,  that  the 
condescendence,  now  hrmight  forward  fur  the  first  time  in  the 
delendet's  note,   might  have   been   equally  known  to  him   by 

wo*  his  duty  to  have  dune,  and  cannot  be  held  as  ret  novitir 
iwduiu  in  noiitiam  in  the  legal  sense  of  the  phrase ;  and  that  tbe 
defender  ia  not  entitled  now  to  avail  bimsettofbia  previous  in- 

cunrae  might  bave  bi:en  pursued  from  design, — and  upon  the 
latter  suppoiition,  the  pleas  now  lodged  might poaaibiy  be  early 
known,  and  kept  in  re.-ierve  by  tbe  party,  until  the  result  of  a 
proof,  perhaps  unfavourable  to  hla  views,  bad  probably  been  an- 
ticipated: The  Sheriff,  therefore,  in  respect  that  the  pleas  now 
urged  HS  dilatory  defences  in  the  cauie  buve  not  been  urged  in 
the  proper  stage  of  the  proceedings,  as  preaeribed  by  the  Act  of 
Sederunt,  and  by  wliat  appeara  to  him  the  most  rational  and 
equitable  view  of  the  case.  Repels  these  preliminary  and  dilatory 
defences  ;  finds  the  defender  liable  in  the  eipenaei  of  now  urging 
tbem.  whereof  allows  an  account  to  be  given  in,  and  upon  that 
point  decerns  ;  and  now  calls  upon  the  parties,  either  to  proceed 
with  their  proof  in  the  original  cause,  to  which  the  present  de- 
bate is  incidental,  or  lo  declare  their  proof  closed. " 

To  this  interlocutor  the  Sheriff  adhered.  On  ad- 
vising a  bill  of  suspension,  and  appointing  it  to  ba 
iittiniated.  Lord  Cringletie,  Ordinary,  added  the  fol- 
lowing note,  26th  April  1832: 

"  The  Lord  Ordinary  considers  the  interlocutor  of  the  Sbe- 
rilT  as  containing  a  sensible  and  distinct  view  of  the  case,  and 
of  [he  law,  ill  so  far  a^  relates  to  tbe  conduct  of  tbe  party  de- 
fdidini;  ;  and  had  It  not  been  that  there  was  an  ottjection  to  tbe 
summona  itself — tanlamouiit  to  there  being  no  summons  at  all, 
— the  Lord  Ordiiuiy  would  have  bad  no  hesitation  in  refusing 
this  bill.  For  be  thinks,  that,  though  a  defender  may  require 
a  cituliori,  and  object  timeuusly  tu  an  informal  one,  yet  he  may 
dispense  with  the  cilslion  and  the  indueix,  and  sist  himself  in 
Court;  and,  consequently,  if  be  du  to,  upon  an  informal  cita- 
tion, he  must  he  held  to  b.ive  waived  all  ohjectiona.  But  then 
there  must  be  a  eummuns  to  icliich  tbe  Judge  must  look,  and 
without  which,  be  cunnot  entertain  any  action,  as  there  is  no 
sucb  proceeding  as  a  defender  being  brought  into  Court,  tblirto 
callo.  Now,  in  this  caec,  the  summons  was  not  called  in  Court, 
as  is  said,  till  after  the  lapse  of  a  year  from  its  date,  whereby 
it  had  fallen  as  if  it  had  never  existed  ;  and  2.-l/y,  it  is  said  to 
have  been  signed  by  n  person  who  had  no  autbority  to  constitute 
it  a  regular  writ  issuing  from  the  Court.  The  Lord  Ordinary's 
doubt,  therefore,  is,  that  the  Sheriff  had  not  I>efore  him  any 
summons  on  which  he  coiild  proceed,  and  no  waiver  by  tbe  de- 
fender could  alter  this  radi<-n]  oVJectioii  to  established  form.  The 
resjiondent  will  attend  tu  this  in  his  answers." 

And  on  advising  the  bill,  with  answers,  Lord  Mon- 
creiff.  Ordinary,  pHss(>d  the  bill,  and  added  the  fol- 
lowing note,  bth  .luae  1832  :— 

"  There  is  no  doubt  that  raiiny  objections  to  the  form  of  cita- 
tion may  be  waired,  and  Only  affurd  dilatory  defences,  whieh 
must  be'slsted  in  linine.  But  here  the  objections  appear  to  be 
of  n  more  serious  and  fundumeiit.d  iwture.  Tbe  summons  fixes 
no  diet  of  compearance  but  the  day  of  , 

rvideuily  by  its  form  contined  to  the  months  of  the  some  year. 
By  the  decision.  November  -^6,  \»25,  it  is  held  that  the  dla- 
ti on  must  specify  a  fixed  dii't,  and  that  the  want  of  tbls  is  a 
radical  nullity.  Hut  the  citation  in  ibis  case,  bearing  date  on 
the  2Sd  September,  fixes  a  diet  on  16th  September  preceding, 
which  is  manifestly  absurd,  and  no  better  than  no  dieL  To  ob- 
viate ibis,  tbe  respondent  assumes  that  the  diet  was  meant  lo  bs 
the  lljib  October,  and  urges  tliut  the  error  in  tbe  ntonch,  or  tha 
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tion,  —  liord  OrdiniiTjr.  Corehoaw.  —  Aci.  Loid 
effrey)  and   A.    M'Neill ;    LacbUn   AliukintoUi. 

m All.  Dean  of  Faculty  (Hopy).  ""S   Woo^  ; 

iictl,  W.S.,  Agent.—  ,  Clerk.-[(;.i>.J 

2]»l  November  1839. 
iMeb  CoiVan  &  Othehs,  Purmert,  v.  Mrs 

lOOLBREAD  or  LuMDIB  &  OTHERS,  Dffen- 

jldlle — f.  if  purtiMr  AaDii^  diictaioied  am  acfioif« 

AercupDn  i/iimtMnt,  Wi'A  eipentei;  nrtd  he  kavi<it 
gai'nil  the  dectmiiure/or  nptnui;  awl  Ike  defeiidera 
ht  nieanllme,  braaghl  an  action  agaifiU  the  aeentt 
jr  Ike  erpennei,  m»  1*«  fiowig  of  Iteir  taving  no 
arocrii  tvptrtadrd  tiU  dtfitmat  m  Ikb  laU  aetieit 
^fcd. — //.  Qutuioitt  raiwd,  Horn  fir  tkt  apptv- 
aut  nlffecletl  hii  aUegei  client  !  and  H'hrther  paaet- 
-lieedi  ml  a  m^ient  manilarc  lo  an  ogenl  t 

n  of  (lecIarBtor  wai  brought  in  tlia  nriiiie  of 
ran,  Jan.,  and  others,  a*  pro  indivuo  pro- 
certain  hou»ei  in  Burntfuand.  Afier  dc 
been  put  in,  the  foilumng  minaw  warn 
jKra«a  Cowan,  junior ; 

Torlhe  raid  James  Cownn,  juntar,  iitated,  ihatat- 
ctlon  tbore  mentioned  bad  been  brouglit  in  bit 
nuer,  be  nercr  autboriacd  the  raid  action,  nor  g»n 
and  aatborilr  to  my  one  to  nite  it  in  his  nunc  ] 
rir  knew,  or  neard  of  [he  action  until  ■  few  uveks 
le  repiidialed  and  diBclHimed  tfae  appearanre  made 
E  Mid  ictian ;  and  protrated  that  he  ihould  not  be 
at  aaj  expenses  incurred  thereby." 
rd  Urdinarjr  (Corehoase)  thereapon  prO' 
e  following  interlocutor; 
rd  Ordin«ri(«ad  Ma;rlR32),  in  reipMtof  (befure- 
:  for  Jam^R  Cowan,  junior,  disclaiming  the  appear- 
ir  bim  in  thii  action — Uiuniiisej  the  ume,  in  no  far 
d  James  Cowin,  isconeerned,  and  decemn  ;  and  be- 
n  to  the  claim  of  eipensea  loade  by  the  defender* 
lid  JuBea  Cowan,  junior,  allows  an  account  thereof 
n,  and  remits  lo  the  auditor  to  tux  the  aame,  aud  to 
lat  part  thereof,  if  any,  baa  been  accasinned  by  the 
nade  for  the  said  James  Cowan,  junior,  aud  to 

February  1S33,  (nfler  reviled  condesc^n- 
antiwers  had  been  lodged,)  the  fotlowin^ 
r  was  pronounced : 

ird  Ordinary  having  heard  counsel  for  tbe  partim, 
ed  th«  'report  of  the  auditor,  in  respect  of  Iba 
or  Jamea  Cowan,  junior,  and  that  none  of  the 
ra  now  appear  to  auppon  tfae  coneltukma  loFtbetr 
lliei  tbe  defenders  from  the  whole  conclnsloBa 
n  i  6nds  (be  whole  punuers,  mnjunclly  wid  te- 
le to  tbe  defenders  in  expenses  i  approrea  of  the 
Drt  upon  the  account,  and  in  terma  thereof,  modifies 
the  lum  of  £79,  0.  6.  Sterling,  with  the  due*  of 
decema  accordingly :  Fanber,  allowa  tbe  decrret 
10  go  oot  and  be  extracted  in  TMme  of  Alexander 
writer  in  Bdioburgh,  s^ent  for  the  defenders  uid 
;reof." 

'ownn,  junior,  reclaimed  af^inat  the  decer- 
expeniea  in  diis  interlocutur.  It  appeared 
ber  joint  proprietors  bad  pot  the  tilt»-deeda 
[»ertf  into  the  hands  of  Meflara  Muwbrvy 
en,  the  agent*  in  the  muse,  but  these  g«ntle- 
nei  to  lay  whether  they  held  a  mandate 
w  Cowan,  junior,  or  noL  lu  theee  circum- 
inutes  of  debate  were  ordered,  as  to  how 
tearMica  of  coouhI  subjected  Junes  Comui, 
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juBidr,  in  liability  for  expenief ;  but  in  the  raesntime, 
the  defenders  raiud  an  action  ttgninst  Messrs  Mow- 
brilv  nnd  Howden,  un  the  footing'  thttt  they  had  car- 
ried on  the  action  without  anjr  autharitV)  and  there- 
fore were  liable  to  the  defenders  in  the  expenWH. 
The  object  of  this  action  was,  to  compel  Messrs  Mow- 
bray aud  Howden  tn  state  whether  they  held  a  man- 
date from  James  Cowan,  junior,  or  not ;  and  tjha 
defenders  now  moved  the  Coort  that  the  reclaiming 
note  for  James  Cowan,  junior,  shonld  be  gnpersedeu 
till  defences  for  Messrs  Mowbrar  and  Howden,  to  the 
other  action,  were  pot  in,  so  that  it  might  be  aeen 
what  their  statements  were.  This  was  opposed  by 
the  reclaimer,  as  contrary  to  all  form.  The  defen- 
ders, he  ccfntended,  miffht  h«r«  ^ot  a  diliTenee  to 
necover  any  mandate  held  by  Messrs  Mowbray  and 
Howden;  and  haring  joinpd  isHue  with  the  recIsiniRr 
on  the  point  of  expenses,  decided  by  the  Lord  Ordi- 
nary, he  was  bouoa  to  support  that  judgment  the  beet 
way  he  could. 

Lont  CrajgiV.— A Monielts  prennmed,  from  his  pivnitohare 
enthority.  but  lam  not  to  sure  gbout  Ihcau[boiitrorihea(cent. 

Lord  Balgray — I  do  not  huld  the  ippeeranee  of  EDuiisel  tt 
the'bar  to  be  prtnmplio  jurli  tt  dejurt  of  authority  In  all  casea, 
ercnalihovgb'lifa  siiddnth  flhoulil  dFoend  on  the  issue.  Ills, 
boweycr,  %  prr,iHmpiiB  JBTv,  anA  \  behere  if  so  held  in  every 
Supreme  Court  in  Kutopa.     It  is  founded  on  public  utility. 

Lord  Gil/Ui.—:l  do  not  think  the  gowti  gives  the  privilege  to 
the  extent  coiilendeil  for ;  but  loolt  at  Ibis  ease.  If  an  action  re- 
lative to  ml  property  be  brought  into  Court,  and  (he  titles  of 
the  property  are  produced,  nnd  counsel  appears  for  the  pursuer. 
■•it  possible  io  dream  of  calling  forafeandale  from  the  BgeTit? 
Tbe  counsel  his  s  clear  rl^t  to  appear ;  and  aa  to  the  agent,  be 
is  in  poBseuion  of  the  titles  of  tbe  property  in  dispute.  If  I 
employ  gn  ^nt  who  makes  an  improper  use  of  oiy  titles,  I 
thereby  mislead  the  other  party.  He  la  in  no  way  to  bkroe. 
It  is  me  who  am  in  fault.  My  opponent  can  have  no  reason  to 
doubt  the  authofily.  It  is  very  trae  that  the  reclaimer  here  did 
not  give  tbe  titles  to  the  went, 'but  to  the  co-pro prietora,  wbo 
gars  them  to  tbe  agent.  This,  however,  jt  in  efTect  the  sunt 
thing.  The  titles  are  produced  in  procesi,  and  the  counsel  ap- 
pears in  his  gown.     I  think  that  clearly  implies  an  authority. 

Lord  Balgray. — The  generul  and  apeeial  questions  should  be 
separated.  There  msy  be  particular  circumslnnces  here  to  sub- 
ject the  party ;  and  the  putting  of  title*  into  the  hand  of  an  agent 
ntJiy  infer  au  authority  outand  out.  But  that  is  different  from 
the  grnerel  question. 

Xirrd  GiUia, — I  agree  that  tbis  is  not  to  dnude  the  general 
question. 

The  Court  however  superteded  this  com  till  defcncee 
sbotdd  be  lodged  far  Messrs  Mowbray  and  Howdon 
ia  the  other  action. 

Rrst  Divisioti. — Lord  Ordinary,  Corehouse, — Jcl.  Dean  of 
Faculty  (Hope)  and  Patton  ;  George  Ritchie,  W.S.,  Agenu  — 
^b.  Jameson  and  Shaw ;  Alexander  Hutcheton,  Agent.— Mr 
Bell,  Clerk.— LU.i'.i. 

2\it  Nanember  1B33. 
No.46r^Mig8j.iHBr  Crawford,  Piirmer,  v.  Cap- 
tain James  Hontbr  &  Others  (Ballantinb's 

TKtTBTKSs),  D^ender*. 
Interim  Decreet—^  legaof  hawfig  hetn  bitutatied  ta  a  party,  ma 
•aaifitiOB  tfpaf^g  inUrat  en  tl  to  lie  gianlrr'i  nite*  diirif^ 
iertift  t  tkt  nitetkBviKg  troufAl  an  action  fir  titeinttrttt ;  and 
t/u  le/^titet  dUpttiitts  tiurel^  the  rait  o/  inUrvtt — CircunMaHCCt 
in  letiich  iiiUrin  decreet  gioen/or  3J  per  cent, 

A  party  bequaatfaed  a  legacy  to  tbe  Ute  iVIr  Bal- 
lantine,  W.8.,  "  but  the  interest  of  whivb  aiim  shall 


be  payable  by  hiin  to  the  aaid  Mist  Janet  Crawfund, 
my  niece,  during  all  the  days  of  her  life."  Mr  Ballan- 
tine  received  the  legacy  at  Whitsunday  1621.  Ha 
paid  the  interest  up  to  Wliitsunday  1826,  and  his 
tmstees  paid  it  after  his  death,  up  to  Whitsunday 
1828 ;  bi:t  thereafter  the  parties  having  differed  as  (a 
the  rate  of  interest.  Miss  Crawford  brought  an  action 
against  the  trustees,  fur  legal  interest  from  Whttsnn' 
day  1828.  in  their  defences,  the  trustees  admitted 
that  interest  was  due,  bnt  stated,  thst  in  1824-5-6, 
Mr  Ballantine  held  various  snras  on  loan  at  4^,  4,  and 
S^  per  cent.,  and  courd  not  be  bound  to  pay  to  the 
pursuer  more  than  the  current  rate ;  that  at  Whit- 
sunday 1826,  Mr  Ballantine  paid,  and  the  pursner 
accepted,  interest  at  the  rate  of  4^  per  cent.,  and  sIm 
actwpted  payment  from  the  defenders  at  tho  same 
rate,  at  Whitsunday  1827  aiid  Whitsunday  1828,  so 
that  there  was  virtually  an  t^reement  that,  at  all 
events,  more  than  4^  per  cent,  should  not  be  exacted. 

On  6th  July  ISSd,  tbe  Lord  Ordinary  (Fullerton) 
pronounced  tiie  following  interlocutor; 

"  The  Lord  Ordinary  baring  beard  counsel  for  the  partiMi  is 
respect  it  is  admitted  in  the  defences  that,  at  all  events,  interest 
is  due  upon  the  legacy  ir^,  question  at  the  rate  of  3}  per  cent, 
from  Whitsunday  1828,  decerns  against  the  defenders  in  the 
meantimefor  thesnni  of^ST,  \(k.  Sterling,  and  grants  warrsnl 
for  exinict  ad  inierim;  and  f  Houf  ultra,  in  respect  the  defenders 
decline  tn  close  tlie  record  upon  tfaesuamoni  and  defences,  ap- 
pointa  them  (o  give  in  amended  defences  by  Tuesday  next." 

Amended  defences  were  accordingly  given  in,  and 
the  parties  agreed  to  close  the  record.  The  defen- 
ders, however,  in  the  meantime,  reclaimed  against  the 
interim  decreet,  and  pleaded,  that  they  had  not  ad- 
mitted that  interest  was  due  tit  the  rate  of  3^  per  cent,, 
.pr  at  any  partio^l^r  rate,  and  therpfgre,  that  there 
ought  to  have  been  no. interim  decreet,  which  was* 
in  nict,  determining  the  merits  of  the  questiao. 

Lord  Balgray. — This  interlocutor  is  mutt  equitable,  ead 
scarcely  requires  any  admission  of  the  defenders  at  all.  It  is 
clear,  from  the  terms  of  the  legacy,  that  interest  of  some  loit  is 
due.  Tbis  is  an  alimentary  provision  u>tbe  lady,  and  when  it  Is 
withheld,  I  think  the  Lord  Ordinary  ic  oiciiled  to  put  an  equi- 
table construction  on  tbe  ohltgotion,  and  to  say  what  shall  be  paid 
in  the  meantime.  I  am  of  opinion  that  five  per  cent,  is  due. 
The  words  "  the  interest,"  imply  l^al  interest. 

Lord  Gdliei.—lt  is  admitted  that  interest  is  due  ;  and  it  ap- 
pears to  me  to  be  virtually  admitted,  that  at  least  3^  per  cent,  is 
jsue.  To  wbtt  is  the  interest  to  beiedoced?  SuriJy  not  loless 
thap  3}  per  cent. 

The  Caart  adhered,  with  expenses  since  the  date  of 
the  Lord  Ordinary's  interlocutor. 

First  Division.— Lord  Ordinary,  Pdlerton.— .fef.  Cowan; 
Richsrd  Cowan,  W.S.,  Agent.— ^tt.  Wood  ;  WilUam  Patrick, 
W.S.,  Agent.— [CO.] 

21 »(  November  ISHS. 

No.  47. — Robert  TiiREama,  Adaocaior,  r.  Gkorok 

Hyblop,  Respondent. 

Tampike — Bond — Clause—  Saad 
Jlfit  a/  Parliament  I 


•g  vmpc 
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ettUim  lan  on  Iha  lecurilg  ij/" 
IoIIm  nlAiB  a.certaiM  diitticti  ami  honing  agreed  U>  Jwrnns  « 
(MM  on  a  parlkuJar  line  of  TCadiJiirmine  part  of  tial  diUrict  i 
but  the  nuBiiMi  limiiuig  the  lecurily  ta  Ml  nxul  nol  beiiig  eam- 
tatmicMed  to  Ike  lenderi  aittf  the  tout  granted  bg  their  commit- 
tee, alilioj^h  referring  to  the  laid  lint  o^  read,  conlaiakig  no 
ciprea  limilBlion  of  the  lenriiy  to  thai  line— Held,  1.  Thai  the 
tecurilg  etlended  over  tbe  vih^  diiiricl  of  roadi.—IL  That  lie 
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bond  hev'ttg  t>m  landionid  ^  tke  tnitteei  reteMng  Ihe  mentp, 
and  paging  the  mlertit  fir  a  numier  of  ytart,  it  wai  nu  lonftr 
competent  to  dialleagt  litpoweri  of  the  comaaltu  to  gnat  luek 
aboad. 

By  Act  of  Farliament,  passed  in  tb«  year  1809,  and 
entitoledi  "  An  Act  to  continue  and  amend  several 
Acts  for  repairing  roads  in  the  county  of  Damfnes,  and 
conrertingthe  statute  labour  within  the  said  county  in- 
to money,"  the  turnpike  roads  to  wliioh  the  laid  Act  ap- 
plied, were  divided  into  five  districts ;  and  the  fifth  dis- 
trict of  said  turnpike  roads  was  declared  to  embrace 
the  "  road  from  Graitney  by  Annan,  Dumfries,  and 
Sanqnhar,  to  the  cunfinea  of  the  county  of  Ayr,  with 
the  several  branches  of  road  therefrom,  herein  after 
mentioned  ;  that  is  to  aay,"  &&  By  the  Act,  certain 
classes  of  persons  were  appointed  trustees,  and  they 
were  empowered,  for  the  purpose  of  making  and  re- 
pairing tne  roads,  to  borrow  certain  sums  of  money 
npon  each  district  of  roads,  and,  inter  alia, 
••  the  mm  of  £10,500  Sterling,  upon  the  credit  of  the  tolls  or  du- 
tiea  to  be  collected  upon  the  fif)b  district  of  the  taii  road,  which 
rcBpantive  aumi  of  money,  so  to  be  boirowed  aa  iforeBaid,  ahtill 
be  applied  propottionB!!;  towardi  payment  of  the  expense  of  ob- 
taining Ibia  Act.  and  the  remainder  of  the  aaid  respective  aums 
of  Dioney,  so  to  be  borrowed,  shall  be  applied  towards  making 
tuid  repujring  the  roada,  and  in  defraying  all  other  charges  and  ex- 
penses attending  the  execution  of  this  Act,  within  the  particuUr 
distrirt  for  which  such  monies  aballbe  so  respectively  borrowed, 
ai  sforeaaid,  and  to  no  other  use  or  purpose  whataoever." 

For  the  sums  so  borrowed]  they  were  empowered 
to  grant  security  to  the  leaden  over  the  tolls,  by  the 
following  clause : 

"  And  be  it  enacted.  That  the  aaid  truatecs,  at  any  general  or 
district  meeting  Bssembied,  may,  and  they  are  hereby  empowered 
to  assign  and  make  over  the  whole  or  any  part  of  the  tolls  or 
duties  by  this  Act  Imposed,  and  vested  in  them  as  aforesaid,  to 
any  person  or  persons,  from  whom  the  money  shall  be  so  borrow- 
ed aa  aforesaid,  ii  ■  security  for  the  repayment  of  the  anm  or 
■urns  of  money  so  lent  by  him  or,  them,  together  with  interest 
for  the  aame ;  and  all  auch  asaignntents  of  the  aaid  tolls  or  duties 
shall  be  entered  in  a  book  to  be  kept  for  that  purpose." 

The  trustees  were  farther  authorised,  at  either  of 
tbe  two  first  annual  stated  meetings, 
"  to  direct  the  tolls  arising  at  the  tumpike  or  toU-hara  erected, 
OT  to  be  erected,  on  the  said  rosds,  to  be  applied  towirds  the 
making,  repairing,  and  upholding  of  the  aforedaid  roads,  jn  such 
manner  as  the  said  trustees  stall  think  Gt." 

At  tke  first  stated  general  meeting  of  the  trustees, 
held  on  6th  July  1809,  the  minntes  bore,  that  the  Act 
of  Parliament  was  taken  into  consideration,  and 
"  particularly  cboae  clouaea  on  page  22,  empowering  them  to 
borrow  money,  aod  on  page  26,  empowering  them  to  apportion 
the  produce  of  the  tolls  to  be  collected  upon  the  said  roads,  as 
well  m  tbe  general  underatandingof  the  trustees  at  the  meetings 
for  preparing  the  draught  of  the  said  Act  of  Parliament, 


f  rat  Tuesday  of  October  then  next,  the  following  diviaion  of 
the  roads  of  the  county,  appropriatiop  of  the  tolls  thereon,  and  of 
the  Bums  of  money  u>  be  borrowed  on  the  credit  of  the  same, 
■faould  be  fixed  and  determined  upon  :  And,  in  particular,  that 
the  diriaiun  and  appropriation,  tic.  of  the  roads  aituated  In  and 
composing  the  fifth  district  of  roads,  detailed  in  the  Act,  should 
be  as  follows  i  That  the  road  from  Graitney  by  Annan,  Dum- 
fries, and  Sanquhar,  to  the  confines  of  tbe  county  of  Ayr,  being 
the  Sftii  district  of  road,  aball  be  divided  "■     '-     ^   --  — 


snd  tbe  upper  district  thereof  to  comprehend  the  remainder  of 


aaid  great  line  of  road  from  Dumfries  to  the  oonfioes  ot  Ae 
county  of  Ayr  i  and  that  the  tolls  and  duties  to  be  levied  on  the 
said  two  districts  shall  be  wholly  applied  within  tbe  same  respec- 
tively :  That  the  sum  to  be  borrowed  on  tbe  credit  of  the  tolls 
and  duties  to  be  collected  at  the  bars,  an  the  lower  district,  shall 
be  jEISOO;  endon  the  said  upper  district  £4000  Steriing;  That 
the  tolls  and  duties  (o  be  levi^  on  the  first  brancb  of  rood  in 
aaid  SHh  district,  from  Annan  by  Stapletoa  to  BeltemnonE,  and 
from  tbe  east  of  Dornock,  by  Woodhsll,  to  tbe  rood  from  Annan 
to  Langholm,  shall  be  wholly  applied  thereon  ;  and  the  aam  to 
be  borrowed  on  the  credit  of  these  tolls  and  duties  shall  be 
£1050  ;  That  the  tolla  and  duties  to  be  collected  on  the  second 
brench  of  road  in  said  fifth  district,  from  Thomhill  by  Penpont 
and  Minnybive,  to  the  conGnea  of  the  alewartry  of  KiikcDdbrighC, 
shall  be  wholly  applied  thereon,  and  the  sum  to  be  borrowed  for 
that  branch  ahall  be  £1:00." 

The  trnstees  again  met  on  Sd  October  1809,  wid 
having  considered  the  last  mentioned  miwite,  they 
approved  of  the 

"  resolutions  specified  in  that  minnte,  as  to  the  appoitianing 
of  the  tolls  to  be  levied  on  tbe  aeveral  lines  of  turnpike  rottde 
and  branches  mentioned  in  [he  Act,  and  the  sums  of  money  to 
be  respectively  borrowed  on  the  credit  of  the  tolls  of  each  of 
these  lines  of  road." 

In  terras  of  the  above  appropriation  of  tolls,  and 
division  of  roads  of  the  fifth  district,  it  was  alleged 
thnt  the  accounts  of  each  road  and  branch  were  kept 
separate;  and  in  particular,  tbeaccuunts  of  the  Staple- 
ton  road,  which  whs  described  in  the  Act  as  that  road 
"  leading  from  the  east  end  of  the  town  of  Annan, 
thruugli  Annan  Common  and  Stapletun,  by  the  bridge 
over  the  water  of  Kirtle  at  Bel  ten  man  t,'  were  said 
to  have  been  kept  entirely  separata  from  the  aceonnta 
of  any  other  rond  or  branch  in  the  fifth  district,  or  of 
any  other  district  of  the  county.  In  1610,  it  was 
considered  expedient  to  make  certain  repairs  and  im- 
prov^'ments  on  the  Stapleton  road,  and  in  particular 
to  continue  it  from  Cleuchside  to  Geltenmont  bridge. 
Accordingly,  at  a  meeting  of  the  trustees  of  the  lower 
part  of  the  fifth  district,  held  on  16th  Augnst  ISIO,  a 
committee  was  appointed,  for  the  purpose  of  getting' 
the  I'lj^d  nieajstired,  and  to  "  procure  estimates  uf  tha 
expense  of  making  the  same."  Tliis  committee  re- 
ported to  an  annual  district  meeting,  held  on  7th  Sep- 
tember IBIO;  the  minutes  of  which  meeting  bore, 
jn^rr  alia, 

••  The  committee  are  of  opinion  that  from  £250  to  £300  would 
complete  the  above  line  of  road,"  (from  Cleuchside  to  Betten- 
mont-bridge.  which  formed  ■  part  of  the  Stapleton  road,)  •*  and, 
M  it  would  be  neeetaary  for  the  truslees  to  borrow  the  money  for 
that  purpose,  it  must  be  understood  by  those  interested  in  it,  that 
the  loan  so  burrowed  should  be  coniiidered  as  a  preferable  debt 
upon  the  road,  and  the  interest  lobe  paid  fjeforelhat  of  the  debts 
due  to  the  aubscribers."  (The  lubiciibera  to  the  Stapleton 
load.) 

The  minutes  farther  bore,  that  the  trustees  approv- 
ed of  the  report  of  the  committee,  and  resolved 
"  to  borrow  the  sum  of  £300  Slerting  for  tbai  parpeM^  npon  a 
security  to  be  granted  by  the  burgh  ot  Aunan,  William  Grabam 
of  Mossknow,  and  Kkhard  William  Uslly  of  BroaU,  and  tbev 
resolved  that  the  interest  of  the  sum  to  be  to  borrowed,  as  well 
as  the  principal  sum,  aball  be  piefervble  to  the  sans  •dvBDced 
by  subscribers  to  the  Stapleton  rood,  and  shall  ba  peiil  «p  in 
the  first  place." 

This  meeting  farther  appointed  a  committee  of  the 
defender,  Mr  Graham  uf  Mossknow,  the  deceased  Mr 
Batty  of  BroatR,  the  Provost  of  Annan  for  tbe  tine, 
and  certain  other  persons,  ■'  tv  receive  ettimaten  for 
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mahtng  said  rond,  tuti  so  soon  m  the  Iorii  is  procnred, 
to  contract  tlierefor,  to  bo  completed  as  noon  h»  pos- 
sible." A  negotiation  was  then  entered  into  by  tlie 
Gommiltee  thus  appointed,  with  the  pursuer,  for  the 

Earpune  of  borrowing  a  aum  of  money  from  hira ; 
ut  it  did  not  appear  tliat  the  foreMid  minutes  and 
proceedings  of  the  trustees  were  communicated  lu 
him.  The  committee  were  of  opinion  that  £400,  in 
place  of  £300,  would  ha  necessary  to  complete  the 
road ;  and  they  transmitted  a  minute  of  their  meeting 
to  that  effect  to  the  treasurer  of  the  trustees,  desiring 
him  to  prepare  a  bund  for  £400,  to  be  adranced  by 
the  pursuer.  Accordingly,  the  pursuer  advanced 
£400,  and  receired  a  bond  in  tlie  following  terms : 

"  Know  all  men,  b*  thne  pmenia,  thst  we,  William  Grthsni, 
Esq.  of  Mossknow,  fecbard  Williun  Baity,  Em.  of  Broals,  anil 
itmrm  Scott,  Esq.  ProTOtt  of  Annan,  speciolly  authorised  by, 
and  a*  tiiking  burden  on  me  for,  the  Msgistratei  and  Town  Coun- 
cil of  tbe  bur^h  of  Annan,  Ibree  and  a  quorum  oF  a  conimittes 
of  tbe  trnsleea  appointed  by  Act  of  Parliament,  for  making  snd 
repairing  tbe  turnpike  road  from  Annan  by  Stapleton  to  Belten- 
iBonc,  appoiniad  by  the  latt  general  annnal  meeting  of  raid  tnii- 
teci,  held  at  Annan  npon  the  7th  day  of  September  laat,  bave 
borrowed  from  Oeoi^e  Hyalop  of  RoKtreet,  in  the  pariah  of 
Kirkandrews,  all  and  whole  the  principal  sum  of  ^400  Sterling, 
tbe  receipt  whereof  we  do  all  hereby  acknowledge,  renouncing 
every  exception  to  the  contrary  ;  which  aum  of  £400  Sterling, 
witb  tbe  legil  intereit  thereof,  from  the  91st  day  oF  Decern. 
ber  inatant.  to  the  term  of  payment  after  mentioned,  we  hereby 
bind  and  oblige  us,  and  the  wnote  other  truateea  of  the  said  turu. 
pike  road,  to  content  and  repay  to  the  said  George  Hyslop,  and 
his  beirs,  executors,  and  aisigneea,  and  that  at  and  against  the 
term  of  Martinmas  next,  together  alio  witb  £80  Sterling  of 
penalty  and  liquidate  eipenwi,  in  ease  of  not  dae  and  punctual 
{laynent,  and  the  due  and  ordinary  annualrent  of  Che  add  prin< 
cipal  aum,  from  the  aaid  term  of  payment,  yearly,  tenaly,  and 
proportionally,  thereaf^,  during  the  not>payment  of  the  said 
principal  auni ;  sod  consenting  to  tbe  re^tiation  bereof,"  Sic- 
New  road  acts  for  the  county  of  Dumfries  w«re 
passed  in  1819  and  1829,  hut  by  these,  all  sums  bur- 
rowed  in  virtue  of  the  Act  1809,  were  declared  to 
be  preferable  to  sums  borrowed  under  these  new  Acts. 
The  receipts  for  interest  on  the  bond  abore  qooted, 
granted  by  the  pursuer  down  to  1829,  eometimes  bore 
that  the  interest  had  been  paid  by  "the  trustees  of 
the  road  from  Annim  by  Stapleton  to  Beltenmont," 
bat  more  commonly  by  "  the  trustees  for  the  Staple- 
ton  road."  On  1  St  March  18^0,  the  pursuer  raised 
an  action  before  the  Sheriff  uf  Dumfriesshire,  setting 
forth  the  bond  and  road  acts,  and  a  provision  thereio, 
that  the  trustees  might  sue  or  be  sued  in  name  of 
their  principitl  clerk  or  treasurer,  and  therefore  con- 
cluding against  Robert  Tbreshie,  Esq,  as  principal 
treasurer  to  the  trustees,  and  against  William  Graham, 
Esq.  (one  uf  the  granters  of  the  bond),  John  Irving, 
Esq.,  Provost  of  Annan,  and  Mrs  Eliiabeth  Black  or 
Batty,  widow  and  executrix  of  the  deceased  Uichard 
William  Batty  (also  one  of  the  granters  of  the  bond), 
for  their  interest,  for  payment  of  the  foresaid  sum  of 
£400,  contained  in  the  bund  above  quoted,  with  in- 
terest thereof  from  21st  December  lti27,  until  pay- 
ment. Id  defence,  Mr  Tbreshie  maintained,  That  the 
botid  libelled  on  bore  expressly,  that  the  sum  con- 
tained in  it  was  borrowed  "  for  making  and  repairing 
^e  turnpike  road  from  Annan  by  Stapleton  to  BeN 
tenmont,"  and  the  grantem  bonnd  themselres,  and  the 
whole  other  trustees  "  of  the  aaid  turnpike  road," 


(that  19,  the  road  from  Annan  to  Beltenmont,  and  not 
the  fifth  district  of  roads,  of  whti:h  this  was  only  one,} 
to  repsy  the  money  borrowed.  It  was  therefore  only 
the  tolls  upon  the  turnpike  road  from  Annan  by  Sta- 
pleton to  Beltenmont,  and  not  the  tolls  upon  thu  fifili 
distriut  of  roads,  which  were  comprejiended  in  the  pur- 
suer's security.  That  this  was  shown  also  by  the  mi- 
nutes of  the  trustees,  and  the  committee  appointed  to 
obtain  the  loan  had  no  power  to  grant  any  other  se- 
curity than  this  :  and  as  the  defender  (advocator)  had 
no  funds  in  his  bonds  belonging  to  the  Stapleton  road, 
he  could  not  be  deiterned  to  pny  the  sums  concluded 
fur.  Mr  Graham  also  lodged  defences,  merely  stating 
that  he  had  signed  tiie  bond  as  a  trustee,  and  had  iiu 
perstjnal  interest  in  the  action,  which  fell  to  be  direct- 
ed solely  against  the  treasurer  uf  the  truatees,  in  terms 
of  the  Act  of  Hartiameni.  A  record  having  been 
closed,  tbe  Sheriff-substitute,  on  I2th  July  18SI,  pro- 
nounced the  following  interlocutor  and  note: 

"  Having  coniidered  this  process,  with  Mr  Graham's  de- 
fences. No.  5,  and  replies  for  the  purauers.  No.  fl,  Hiidi,  in 
termi  of  aaid  replies,  that  Mr  Grabwm,  ■  as  one  of  tbe  persons 
wbo  signed  the  bond  libelliNl  on.  ia  called  for  liia  interest  merely,' 
ausuins  hia  defences  to  thai  effi^L't ;  and  having  conaidered  the 
closed  record  in  tiie  queation  with  the  trustees  of  the  fidb  dis- 
trict, and  Mr  Thresbie  aa  Ibeir  treasurer,  Finda  tbat,  in  so  far 
as  tbs  pursuers  iniisc  againit  them  for  payment  of  tbe  bond  li- 
belled on,  out  of  tbe  whi^  funds  of  tbat  district,  tbe  revised 
condeacendence  fur  ttie  pursuen  is  not  relevant ;  but  sustaina 
tbe  relevancy  in  lo  fat  as  it  is  admitted  by  iMr  Thresbie  that  the 
tolls  and  duties  of  tbe  turnpike  road  frum  Annan  by  Stapleton 
to  Beltenmont  maybe  subjected  in  payment  of  aaid  bond,  reserv. 
ing  for  future  consideration  tbe  ri|{ht  of  preference  claimed  by 
the  purauera  upon  the  tolls  and  dulies  of  that  road,  and  to  all 

concerned  their  objectiona  thereto. — Nelt Tbe  powers  of  the 

grantera  of  iLis  bond  to  subject  the  tolls  and  duties  of  the  whole 
of  the  fifth  district,  and  the  manner  in  which  they  have  exer- 
cised these  powera.  enter  esaentially  into  thiB  question.  The 
Act  1809  piiiscribes  tbe  rules  and  torms  by  which  these  powers 
can  be  be  effectually  excrci led.  By  that  .Act,  which  ia  still  in  force, 
in  sofaras  regards  the  debts  contracted  under  it,  thelunipike  roada 
in  the  county  are  divided  into  five  districts,  each  containing  va- 
rious blanches.  Tbe  road  spedlied  in  the  bond  is  described  as  ■ 
branch  of  one  of  the  roads  in  the  fifth  diatrirt.  The  trustee* 
are  authorised  to  borrow  money,  at  any  of  tbeir  general  or  dis- 
trict meetings  assembled,  to  a  limited  amuunL  For  the  fifth 
district  they  are  authorised  to  borrow  j£10,500,  and  to  assign 
and  make  over  the  whole  DC  any  part  of  the  tolls  or  duties  to 
any  person  or  persons  from  whom  the  money  ahall  be  boriowed, 
as  a  security  for  tbe  repayment ;  and  sU  sue!)  assignments  shsil  ba 
entered  in  s  book  to  be  kept  fur  the  purpose,  &c.  '  Provided  aU 
ways,  tlua  no  trustees  or  trustee  shall  be  held  or  adjudged  to 
hnve  rendered  bimaeU  periunally  liable  for  the  repayment  of  any 
money  subscribed  or  borrowed,  or  the  interest  thereof,  by  rea- 
son of  having  signed  the  securities ;  wbich  aecnrltiea  are  to  be 
beld  and  cunsidered  as  granted  upon  the  sole  credit  and  aecurily 
of  the  Culls  ;'  '  Provided  also,  tbat  no  money  shall  be  borrowed 
by  tbe  said  truitecs  on  tbe  credit  uf  said  tolls  or  duties  after 
their  Qrst  gener^  meeting,  unless  notice  for  that  purpuse  shall 
be  published  iH'ice  in  one  of  the  Edinburgh  newspapers,  at  least 
I  i  days  before  the  borrowing  of  such  money.'  Keeping  in  view 
these  directiona  of  tbe  Act,  and  the  terms  of  tbe  bond.  No.  4  of 
process,  it  is  necensry  to  inquire  whether,  in  borrowing  this 
money,  the  defender  has  got  an  effectual  security  over  the  whole 
colls  and  duties  of  the  fitih  district.  At  the  flrslgeneral  meet- 
ing of  trustees  under  the  Act.  held  6th  July  I  BOO,  the  reaoluiiona 
of  which  meeting  were  confirmed  by  the  first  general  annual  meet- 
ing, held  3d  October  1800,  certaiu  arrangements  were  made  as 
to  the  firth,  which  was  divided  into  two  dutricca — the  upper  aad 
the  lower.  It  was  resolved  to  borrow  £1050  on  the  SUplelon 
roud,  wbich  is  in  tbe  lower  district ;  and  separate  comroitlees 
were  npi'ointcd  for  the  upper  and  lower  districts,  for  the  put- 
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poM  of  contnctiBK  for  and  making  roads,  biuMing  toll-boiue*, 
■etling  toU-lwn,  and  waking  improvemenM.  At  h  meeting  of  ltu»- 
ten  upon  the  turnpike  nradi  on  16th  Auguat  1B10,  the^  eipiesi 
their  opinion  Ibat  the  best  metborl  of  completing  the  road  from 
Antisn  to  Beltenmont  Bridge,  will  be  to  borrow  (he  money  ne- 
eewary  for  Ebat  parpoae ;  and,  in  order  to  know  the  ptrriae  ram 
tbal  will  b«  neceinry,  thry  appoint  a  eommittee  to  report  to  the 
annual  meeting  to  be  beld  on  7tb  September.  '  At  Ibe  annual 
meeting-  of  truileel  of  [he  lower  dii-lrict  of  turnpike  nwda  from 
Dumfries  by  Annan  to  Gretns,  and  bmncbei  leadiiiR  (berefrom,' 
the  coromitlee  named  at  the  previous  meeting  report  their  opi- 
tiion  that  £250  or  £9X1  would  comtilele  the  above  line  of  road, 
(tbo  Stapleton  road)  ;  tbe  meeting  approre  of  the  report)  and 
'  rcaolved  to  borrow  £300  for  that  purpOBe,  upon  •  aeeuritj  to 
be  granted  Iw  tbe  burgh  of  Annan,  William  Graham  of  Moa- 
know,  and  Mr  Baity  of  Broata;  and  they  reaolved  that  the  in- 
tereit  of  the  lum  to  be  borron'^,  as  well  as  tbe  principal  sum, 
ahill  be  preferable  to  the  sums  advanced  by  the  gubgcribers,  and 
tball  be  paid  up  in  the  flrat  place ;'  and  the  meeting  farther  ap- 

Kint  certain  persona,  (of  whom  MrOnaham,  Mr  Bally,  and  the 
oTOst  of  Aonaii,  are  three,)  or  any  three  of  them,  or  any  other 
trustees  who  may  choose  to  attend,  '  to  receiye  eatimales  fur 
nuking  wid  roB'I ;  and,  so  soon  as  tbe  loan  is  procured,  to  con- 
tract.' The  minutes,  No.  SS-3  of  process,  Bth  October,  com. 
mence  tbus: — '  Tbe  following  gentlemen,  a  quorum  of  commit' 
tee  of  tmstees  appointed  by  the  general  meeting  held  at  Annan, 
September  lest,  for  the  purpose  of  making  and  repairing  the 
turnpike  roads  from  AnuHn.  by  Beltonmnnt  Bridge,  till  it  joins 
the  public  road  between  Gretna  and  Moffiit,  met  here  this  day 
at  the  request  of  the  convener  of  said  committee.'  After  fixing 
the  line  of  road,  the  minutes  proceed  :—'  But,  In  rwpeit  the 
£300  agreed  to  be  borrowed  forcumpleting  the  road  from  Aiilian 
to  Beltenmont  Bridge,  will  not  enable  the  trustees  to  continue 
b  un  along  the  lino  before  mentioned,  and  now  aifreed  to  be 
made;  at  same  time  they  are  of  opinion  that  an  additional  £100 
ought  to  be  borrowed  to  complete  tho  road,  and  hereby  agree  to 
borrow  that  additional  sum  ;  and  direct  tbe  clerk  to  transmit  a 
ropy  of  this  minute  lo  Mr  Ooldie,  and  desire  biffl  to  make  the 
bond  for  the  sum  to  he  borrowed  for  completing  the  said  mad, 
for  £400  instead  of  £300.'  It  is  upon  the  authority  of  the«e 
minutes  that  the  bond  iTas  pvntert  ;  and  that  atithorily  appears 
Dot  aufflcicnt  to  bind  either  the  whole  road  trnateca,  or  the  cms- 
tees  or  funds  of  the  whale  of  the  (iflfa  distrid,  or  ertn  the  trus- 
tees of  the  lower  division  of  that  district,  under  the  authority  tif 
wbotfe  minutes  the  bond  bears  that  (hey  were  acting.  By  tbe 
mitiuteB  of  7th  September,  the  committee  of  tbe  lower  district 
resolved  to  borrmv  £300.  That  meeting  appointed  acommitteo 
to  receive  estimates  ;  bnt,  in  place  of  rontiiiing  themselves  to  the 
exercise  of  tbe  powers  conferred  on  tbem,  they  resolved  to  bor- 
row, and  did  borrow  £100.  It  is  stated  by  the  pursuers  that 
these  are  private  minutes,  with  wbicb  they  have  no  concern  ;  bnt 
tbe  bond  applies  exoresslj  to  the  road  from  Annan  by  Stapleton 
ta  Beltenmont  Bridge;  and,  If  tbe  pursuer  says  that  it  binds  the 
whole  trustees  of  the  flfth  district,  he  can  only  demonitrate  that 
it  does  so  by  showing  that  the  granten  of  the  bond  and  their 
•ntbors  followed  tbe  directions  of  the  Statute." 

On  an  appeal  to  tbe  Slieriff,  the  fullowing  iiit«rIo- 
cntor  WB>  pronoanced : 

■•  S4til  Jtily  IB3S. — Having  considered  this  process,  with 
minute  of  appeal  for  the  parsuera,  and  having  advised  with  the 
Sheriff,  finds  tbat  the  pursuer  George  Hyslop'a  security  extends 
orer  the  whole  tolls  of  the  fifth  district  of  roads  in  said  district. 


n-of  the  trustees,  for  the  principal  sum  and  Interest 
Hbelled,  payabh  out  of  the  tolls  of  the  said  district,  aecordingl)' : 
Finda  him  liable  in  axpensn  of  prttceas;  and  remits  theaccoanta 
to  Mr  Adamson." 

An  adToeatSun  vat  then  presented  for  Mr  Tbresbie, 
«nd  on  Stb  June  1833,  the  Lord  Ordinary  (Core- 
honie)  pronoanced  the  following  interlocutor  and 
note: 

''  The  Lord  Ordinary  having  beard  piitiee'  procurators,  and 


considered  the  closed  tecotd,  and  lufetjor  Court  process,  Findft 
That  the  Act  1809,  after  dividing  the  roods  of  the  county  of 
Dumfries  into  certain  districts,  aiithoriaes  the  borruwing  of  the 
sum  of  £10.j00  Sterling,  upon  tbecredit  of  the  lolls  or  duties  to 
be  eoTlected  upon  the  fifth  district  of  (he  said  roads,' &c.:  Findai 
That  the  bond  granted  to  the  respondent,  though  referriiv  M  ■ 
particular  line  of  road,  situate  in  the  fifth  district,  does  nut  con- 
tain  any  limitation  of  the  security  to  the  Cults  and  duties  leviable 
ou  tbat  particular  line  i  Kinds,  That  it  is  not  averred  tbat  the 
proceedings  of  the  meeting  of  Iniateea  directing  such  riiiiit»tion, 
ever  were  intimated. to  tbe  respondent:  Finds.  That  in  these 
drcii matinees,  Itic  respondent,  in  advancing  his  money,  wna  en- 
titled to  count  upon  the  secvritj  withoriaed  by  the  Statute,  via- 
that  ■  of  the  tolls  and  dutiea  to  be  collected  upon  the  fifth  dis- 
trict of  the  said  roads,'  and  tbat  the  bond  must  be  construed 
ai^ordingty,  as  cotii^cituting  a  security  upon  the  said  tolls  Biid 
dutiea :  l^nds,  That  m  the  bond,  framed  in  these  terma,  has 
been  sanctioned  by  tbe  traileea  receiving  the  money  and  pcynig 
the  interest  ror  many  years,  it  Is  nut  campetent  dow  to  challenga 
tbe  power  of  tbe  committee  to  grant  a  bond  producing  aueh  an 
effect)  and,  tberefore  repel*  the  reasont of advocatiaa,  rsnita 
tbacase  liav^iciter  to  tbe  Sheriffof  Dumfriessbire,  and  dccerna: 
Finds  the  advocator  liattle  in  expenses,  and  allows  an  accauot 
thereof  to  be  given  in  and  to  be  taxed  by  tbe  auditor. — Kote^— 
Tbtf  question  la  bj.  no  means  free  froin  difficulty.  It  >■  cdear, 
from  the  minutes  of  tbe  meetings  of  tnisteca,  tliat  their  ofa^ect 
was  to  limit  the  security  for  the  money  borrowed  to  Snisb  tb< 
Stapleton  roAd,  to  the  tolls  on  tbat  iwticular  line;  taA  tbe 
liord  Ordinnry  doea  nlit  think  that  they  were  pravented  from 
doing  to  by  the  Statute ;  but  it  is  admitted,  that  tbe  minatea  «f 
tltose  Meetings  were  nut  communicated  to  tbe  lender — and  tbe 
bond,  though  bearing  to  be  granted  by  *  a  eommiitea  of  (be 
trustee*  appointed  by  Act  of  ParUamMit  for  making  and  repaiiw 
big  the  turupike  rood  from  Anixn  by  Stkpkton,'  Hie.  and  binding 
and  obliging  '  us  and  the  whole  other  trustees  of  tbe  said  road  to 
pay,'  &e.  does  not,  either  expressly  or  by  implicatioii,  diridge  tba 
security  contemplated  by  the  clause  of  the  Act,  namely,  that  of 
tbe  Whole  tolls  and  duties  of  tbe  fifth  diatrict.  The  bond, 
Indeed,  is  not  Very, correctly  expressed.  There  were  no  tnia. 
tees  spedally  named,  either  for  tbe  St^ileton  road  or  for  any 
other  particular  nti.  The  trustees  were  named  (enerelly  for 
tbe  whole  county.  I'he  only  meaning,  then,  that  the  term, 
■  the  tnistec*  On  tbe  said  road,'  used  in  tbe  (ibligatary  clause 
in  the  boial,  can  receive  is, '  the  general  cruatces  of  the  eonnty, 
acting  in  relation  to  tbe  said  nM>d,'~>a  meaning  perfectly  coo- 
aistent  with  the  extent  of  tbe  security  authorised  1^  the  Statute. 
The  Lord  Ordinary  therefore  chinks,  that  tbe  lender  was 
entitled  to  count  upon  that  security,  and  that  the  bond  must 
be  construed  as  a  bond  borrovring  money  for  the  making  or  r^ 
pairing  the  Stapleton  road,  bat  on  the  security  of  tbe  whole  tolls 
in  the  fifth  district.  The  advocator,  besides  contesting  this 
construction  of  the  bond,  maintains,  tbat  the  bond,  if  bearing  this 
cansiTuction,  wag  beyond  the  powers  of  the  cammittee,  whot  it 
ia  said,  were  authorised  to  pledge  no  more  than  the  toll  a  leviable 
on  the  particular  line  on  which  the  borrowed  money  was  to  be 
expended.  But  If  Ibe  respondent  is  right  in  bis  construction  of 
the  boDd,  it  is  too  late  XA  cballeuge  the  powers  <X  Ibe  commiuee 
after  the  money  baa  been  received,  applied  to  one  of  the  purpose* 
of  the  trust,  and  interest  p^  on  it  for  nearly  twenty  years." 

The  adrocator  ivolaimed,  bnt  the  Conkt  adhered. 

First  Division.— Lord  Ordinary,  Fullcrton Act.  Debi  of 

Facnlty  (Hope)  and  Graham  Bell;  Waiiam  fifewart,  W.S., 
Agent. — ilh.  jamaon  and  Chriitison ;  Tbonua  JohnatoD^ 
S.S.G,  Agent.— Mr  BeU,  Cleik— IG.U.] 

TEIND  COURT. 

«Hh  Novembtr  ItiSS. 

No.  «. 

The  fullowing  augmentations  vare  awnrded  : — 

Greenoek— Presbytery  of  Paisley— Old   Stipand.   170S;  3 

chalders  oatmeal,  and  £78,  1  It.  Sterling,  besides  £26  Stedii* 
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bJIowM  by  tbe  torn  of-  Qreeooclc,  ind  48,  6.  8.  mnViefftom 
the  villBReof  Cr«(Tfonlt-dfke— Stipend  modiSed  of  thi&ible, 
18  cbalders,  nml  ^10  for  Communion  GlementR,  besides  the 
above  £i5  and  ^3,  0.  8,— being  la  augmentation  of  IS}  chol- 
ders  and  £iO. 

Crait— Pretbj'tenoF  St,  Andrews— OJd  Stipeid,  1812,  300 
bolls,  1  firlnt.  I  peck,  one-half  lippj-  hurley,  39  bolls,  2  flrloU, 
2  perks,  3^  lippies  mehl.  and  ■  further  rjuantitj'  of  rictiial,  equal 
to  £860  Scots,  snd  £S,  6.  8.  SterltT^  for  CoRimnnion  Ele- 
mcati.— StipradnadiBedBf  tbitdale,  iachaldmandje8,0. 8. 
for  Commnnioa  £la«ieiit*— IwinK  v  augateBlalioii  of  3  cbal- 

JUST  CAUSES. 

lath  July  1833. 

No.  49.— JoHM  Cowan,  Purmer,  v.  Robert  WAtT 
AMD  Otiikhs,  Defenders. 

Wrongoas  Impritoument — MeditBtione  FugK— Lair  A^nt — 
Damages — In  an  aclion  for  damagei  an  oceoutif  of  alteg'd 
vttmgput  Impr'aenment  on  a  medilatrone  fugs  unrranl — Ot~ 
troed,  I.  Thnt  a  breiher  who,  en  hthatfvf  kli  nifsr,  went  to  a 
Jmttict  of  Ftai*  for  tke  vamal,  and  pvl  it  into  Ike  iurvlt  of  an 
^Uxr,  waf  not  liaile  for  lie  ctnuequmcti. — //.  That  a  Sher^ 
ifffietr  nko  brotutil  tlie  warrant  fram  one  covniy  md  dMvtrtll 
ittoatt  f^Cer  iit  arullttr  eouniy  (v*rtt  a  iinn  j/tiition  wai 
freienled  and  new  irarroit  gmnicdj,  ant  not  liable—If t.  T'lal 
n  law  agrnt  who  received  Vie  neio  narrnnt  from  Ihe  JaHice  of 
Peace  att,  end  handed  if  la  an  officer  la  ht  execvled,  Uai 
not  liable  in  damaett,  dlUcugt  tkert  uof  an  emiure  in  He  war- 
rant,  in  eonu^uence  of  rnhtcb  Uie  fxirtif  uoi  liberaltif  an  a  bill 
of  laifteaiion  and  libetiUion,~JV.  That  in  lie  circnataancei, 
Ihe  principal  parif  al  vihote  intlance  lie  aarraitl  mu  granted, 

mat  not  liable  in  dainasei  arty  more  than  lie  olher  jtarlin The 

jurif  found  agninil  llle  laa-ttgeal,  damage!  li.,  and- found  far 
all  Ike  oilier  drfinderi. 

The  piiriuer,  who  Was  a  iurgpon,  nnd  reiiileil  with  his 
father  in  DDrnfrieii,  came  to  fidinbui-gh  on  3d  .Tunn- 
nry  1839,  for  the  purpoHe,  as  he  olWed,  of  intending 
inedJcaJ  lecture«,  and  in  the  hope  or  findtngf  emplpy- 
inenL  On  17th  January  1839,  Agnes  Watt,  a  girl  of 
respectable  connections,  presented  a  petition  tu  the 
Jaaticea  of  Peace  fur  Pnnifriei>shir«,  setting  forth, 
inter  alin,  that  she  was  tlien  pregnant  of  a  child  to  the 
purxtier,  and 

*'  that,  in  place  of  remaining  In  Dumfriea,  tlic  said  John  Cow- 
an Vas  dnerted  it,  and  it  is  believed,  has  done  tit,  anil  medi- 
tates learing  Scotland  in  time  eetsing,  being  fully  aware  of  the 
petitioner'!  Ic^  claim  of  sliinant  upoa  him," 

And  tka  prayer  vf  tbe  petition  was  in.theiie  terms : 

"  Hay  it  therefore  pleas*  your  Bonours  to  take  the  petition- 
er's oath  to  Ihe  Acta  beAire  an  forth  ;  aod,  oa  her  depoimig 
thereto,  to  gnat  wansnt  to  constable*  and  other  exeeiitora  of 
the  law  to  apprehend  and  impriion  tbe  said  John  Cowan  in  tbe 
toltMOIh  of  Dumfries,  therein  to  remata  until  he  find  caution 
judicia  riili  in  any  action  to  be  broiuiht  in  any  competent  Court, 
at  the  petiliancr'a  instance  agalnal  him,  tat  payment  of  such  ali- 
Dient  as  ma;  be  modified  in  auch  Court,  and  that  within  lix 
moDthi  from  the  date  of  tbe  bail-bond  ;— «nd,  u  be  miy  now 
ba<re  left  tbe  county  of  Dumfrjei,  ts  recommend  to  the  Juitieei 
of  tbe  Peace  in  any  other  county  where  be  may  be  found,  to 
back  aucb  warrant  at  you  may  be  pleased  to  gnuit" 

An  Mtth  was  emitted  by  Miss  Watt,  which  bor«, 
by  mistake,  to  be  dated  a  year  before  the  dale  of  tba 
petition.  The  Jnstfces,  witbont  ordering'  any  prior 
examination  of  the  pursuer,  de  piano  granted  war- 
rant to  eunatables  to  npprali^nd  the  pursuer,  and  to 
imprison  bim  in  tlw  jail  of  Dumfrias, 


"  therein  to  remain  until  be  find  caution  de  juiicio  Htii  in  any 
action  to  be  brought  against  him  before  any  competent  Court 
in  Scotland,  within  six  months  of  tbe  date  of  the  bail-bund 
which  may  be  granted  in  consequence  hereof  nt  tbe  pebtioner*s 
inatanee,  for  payment  of  the  aliment  mentioned  in  the  petition  i 
And  sbbuld  it  ao  turn  out  that  the  aaid  John  Cowan  has  left  the 
county  of  D'lmfriea,  recommendation  is  hereby  made  to  the 
Jnitiees  of  the  Peace  in  any  other  county  in  Scotland  where  ha 
may  be  considered  in,  to  grant  their  wanant  in  aid  hereof." 

The  petition  and  warrant  were  then  put  by  Robert 
Watt,  the  brother  gf  Agnes,  into  the  bands  of  John 
Ricliardson,  a  Sheriff- officer,  in  order  that  he  might 
adopt  farther  proceedings  against  the  pnrsaer  in  Eldin- 
bnrgh.  Acting  under  the  authority  of  Misa  Watt  and 
herl>rother,  Kitihnrdson  employed  Mr  Peter  Camp- 
bell, S.8.C.,  who  presented  a  petition  to  the  Justicea 
of  Peace  of  the  county  of  Edinburgh,  setting  forth, 
that  the  pursuer  had  arrived  in  Edinburgh,  and  had 

"  mentioned,  this  dny,  to  a  person  iritb  whom  he  Was  in  com- 
pany, that  be  is  about  to  go  to  Lire rpool  by  the  first  vessel  he 
ran  engage  with,  and  that  he  intends  to  sail  from  that  port  to 

It  was  farther  stated, 
"  That,  in  teanaof  the  recommendation  of  the  Justice!  of  tbe 
county  of  Dumfries  afomaid,  the  petitioner  now  humbly  makes 
the  present  application." 
.  And  the  prayer  was  thus  expressed : — 
"  Prayinft  your  honours  to  eonsider  the  said  original  petition, 
vamilt.  and  reviimmendation  tbereon,  and  to  grant  wurrant  to 
cDnstiiblea  aiul  other  exeentora  of  the  law,  to  search  for  and  ip'. 
preliend  the  said  John  Cuivan,  and  bring   him   before  you  for 
exnminutioni  and  thereafter  to  regnme  conudaration  of  tbe  pre- 
mises, and  grant  wnrmnt  for  imprisoning  the  said  John  Cowan 
In  the  tolbootb  of  Bdinbuigb,  eye  and  Until  he  find  csntion  do 
)>titici»  riili.  in  icrms  uf  the  original  petition  and  wanant  thac^ 
on  ;  or  M  do  otherwiae  as  to  you  msy  seem  ptoper," 

On  S3d  Jannary  1839,  one  of  the  Justices  nf  Peatse 
for  tlie  county  of  Edirfburgli  pronoanced,  on  this  last 
petition,  an  interlocutor  in  these  terms  :— 

"  Having  considered  this  petition,  with  tbe  original  petition 
to  Ihe  Justices  of  Dumfrieuhire,  referred  to,  with  tlie  oath  and 
warrant  of  said  Justices  thereon,  grunts  concurrence  to  tbe  ef- 
iiet  of  apprehending  and  bringing  before  any  of  tbe  Jnatieea  of 


this  eounui  the   petasn  af  the  therEia  nanied  John  CowSn,  if 

(ound  ivithiu   '  .      -  ^ 

of  Court." 


u  the  oiMinty  of  Edinburgh,  by  any  ef  tbe  cunstsUes 


This  warrant  was  put  into  the  bands  of  John  Li- 
Tifligataae,  #  constable,  who  apprehended  the  pursuer, 
and  brought  him  before  the  JnaticcM  for  examinatiuB. 
In  his  declaration,  the  purstier  did  not  deny  the  pa- 
ternity of  the  child,  but  be  stated,  that  be  bad  come 
to  Bdinborgh  tu  attend  certain  clagses,  and  with  the 
Tiew  of  procuring  a  situation,  in  which  he  had  not  yet 
■neeeeded,  and  that  be  was  not  in  medHatioae  faga. 
He  admitted,  however,  hsTing  said  to  Richardson, 
that  he  had  not  succeeded  in  Edinbnrgfa,  but  that  if 
he  were  to  go  to  Liverpool,  be  might  oe  more  fortu- 
nate. Richardson,  the  Sheriff-officer,  was  examined  u 
a  witness,  and  deponed, 

"  Tbat  Ike  knows  the  defender,  John  Cawan,  and  baa  been  in 
company  with  him  sereral  times  within  these  few  days  past, 
and  since  deponent  came  to  Edinburgh.  Interrogated,  Whether 
the  defender  Mated  to  the  deponent,  on  one  or  other  of  these  oc- 
casions, that  be  intends  to  go  to  LiTCfpool,  the  first  feasel  he 
eotild  get,  and  frvm  that  port  to  go  to  India?  UepMies.  Thai 
the  defsndet  "  said  as  much"  yesterday  io  the  Grassmarket," 
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A  minute  was  then  lodged  for  Mih  Wfttt,  to  the 
fulluwing;  effect ; 
"  The  pelilioner  herebr  TesCricti  the  pnTCr  of  her  petition  to 

the  Juiticei  or  Dumlriea  and  Ediiiburgtiibifei  to  find  caution 
J^dicio  litii  Tor  (he  sum  of  £70,  or  inch  other  leaier  sunt  u  nuy 
be  miKlified  hy  injr  competent  Court,  in  nune  of  aiioient,  u 
mentioned  in  wid  petition,  ind  £30,  or  leu,  ■■  iball'  be  modi- 
lied  Bi  HForentd,  in  name  of  expensei  of  proceci  and  du«a  of 
extract ;  and  to  which  enlent  abv  restrict!  her  daiia  10  find  cau- 
Hoojudkio  titli  a*  iifuresaid." 

This  minute  as  well  ai  the  petition  was  subBcribed 
by  Mr  Campbell,  a*  pruouretor  for  the  petitioner.  The 
Justices  then  issued  the  following  warrant: 

"  Grant*  warrant  to  conitahles  of  Court  to  commit  the  per- 
■on  of  tbe  said  John  Cowan  to  the  jail  of  Gdinbuisb,  therein  to 
remain  until  he  lind  sufficient  caiuion  i/fjic/icio  itiii,  acted  in  the 
Justice  of  Pcjice  Court  books  of  the  county  of  Edinburgh,  to 
the  amount  of  the  dt;bt  mentioned  in  the  originil  petition,  and 
restricted  to  the  luma  mentioned  in  the  said  minute,  viz.  the 
lums  of  £10,  together  with  £30  in  name  of  aliment,  expenaea 
of  proceiM  and  duel  of  eitrect,  in  any  action  for  payment  of 
Mid  aliment,  to  be  brought  at  the  petitioner'*  instance  against 
the  said  John  Cowan  in  a.  competent  Court,  within  aix  months 
from  the  date  of  such  caution." 

It  appeared  that  the  name  John  Cowan,  where  it 
first  occurs  in  the  above  warrant,  had  been  originally 
written  John  Watt,  and  that  the  word  Watl  had  been 
erased  by  the  clerk,  and  the  word  Cawan  inserted  in  itt 
place;  after  wbii:h(and  to  far  as  appeared,  withoDt  the 
parties  interested  having  noticed  the  eraaare,)  the 
warrant  was  handed  by  toe  clerk  to  Mr  Campbell,  and 
by  him  instantly  pat  into  the  hands  of  the  constable, 
mio  eomiaittcd  the  pursuer  to  the  Caltun  jail,  where 
be  lay  for  anme  time,  and  then  presented  a  bill  of  sus' 
pension  and  liberation,  on  the  ground  of  the  erasare 
in  the  warrant,  and  theirregularity  of  the  proceedings; 
which  bill  was  (an  9th  February  1829Vefnsed  Ity 
Lord  Newton,  hut  was,  after  considerable  difference 
«f  opinion,  passed  by  the  Court  on  6th  March,  on  the 
ground  of  the  erasure,  and  the  pursuer  was  liberated 
vn9lh  March  IU29.  In  January  I83I,  the  pursuer 
raised  an  action  of  damages  for  wrongous  imprison- 
ment against  Miss  Watt,  her  brother  Robert  Watt, 
MrCampbell,  and  John  Richardson,  the  Sheriff-officer, 
The  following  issues  came  to  be  tried  to-dsy,  before 
Lords  President  and  Cringlctie: — 

•■  1.  Whether,  on  or  about  the  23d  day  of  January  1879,  in  a 
house  or  inn  in  Brislo-Port,  Edinbuigh,  (be  defenders,  or  any 
of  them,  iTFongrully  apprehended  the  pursuer,  or  wrongfully 
caiwed  him  to  lie  apprehended,  or  wrongfully  detained  the  pur- 
suer, or  caused  him  to  he  detuned  untii  the  24th  day  of  the  said 
month,  in  the  said  bouse  or  inn,  or  in  the  house  of  John  Living- 
stone, s  conilshle,  or  other  officer  of  the  law,  to  tbe  loss,  injun 
and  damage  of  the  pursuer  ?  2.  Whether,  on  or  about  the  84th 
day  of  January  1839,  the  defenders.  Or  any  of  tbem,  did  wrong, 
fully  apprebend  and  incarctrata  tbe  putsner,  or  wrongfully  cause 
the  pursuer  to  be  apprehended  and  incarcerated,  until  on  or  about 
the  9th  day  of  March  1S29,  or  during  any  portof  tbe  said  period, 
to  the  loss,  injury  and  damage  of  the  pursuer? 

"  Damages  laid  at  j£100l}  against  the  defenders,  conjunctly  snd 

After  the  evidence  for  tbe  pnrsaer  had  been  led, 
Rutherfurd,  fur  Miss  Watt,  contended,  That  though 
there  was  an  irregularity  in  the  original  petition  and 
warrant,  written  in  Dumfriesshire  (in  so  far  as  tbe 
pursuer  was  tiot  ordered  to  he  first  brooght  up  for  ex- 
amination), yet  this  wu  corrected  by  the  petition  pre- 


pared by  Mr  Campbell  in  Edinbni^h,  the  warrant  ob 
which  was  perfectly  regular,  except  that  the  word 
Cowan,  the  first  time  it  occurred  in  the  warrant,  waa 
written  on  an  erasure  :  That  it  did  not  follow,  tlthougb 
tbe  pursuer  had  been  libented  on  account  of  this  tech> 
nical  irregularity,  that  damages  were  due,  in  con- 
sidering which,  they  must  look  to  the  whole  aspect  ol 
the  case,  which  was  a  very  ugly  one  for  the  pursuer. 
If  any  body  was  responsible  for 
warrant,  it  must  be  Mr  ( 

le  B  ju(  "  "  . 
the  Justice  of  Peace,  wbo  granted  the  warrant  in 
Dumfriesshire,  although  well  acquainted  with  the  pur- 
suer, did  not  think  tbe  story  of  his  intention  to  ab- 
scond improbable.  Then,  when  the  pursuer  came  to 
E^linburgh,  additional  evidence  was  led  ;  and  on  the 
whole,  tbere  were  abundant  grounds  to  justify  the 
proceedings  which  had  taken  place. 

Lord  Prttidnt  berf!  intimated,  that  be  did  not  consider  that 
there  wo  any  ease  a^nst  Bobcrt  Watt  to  go  to  the  jury.  AL- 
though  Robert  Watt  tocdc  part  in  the  proceedings,  it  waa  nerelj 
■  brother  assisting  a  sister,  by  going  to  the  Justice  of  Peace,  and 
putting  tho  matter  into  the  handa  of  an  officer- 
Dean  of  Faculty,  for  Richai^son,  contended,  That 
be  had  done  nothing  more  than  his  duty.  If  he  had 
acted  cunningly  and  dexterously  in  apprehending  the 
pursuer,  so  much  the  better.  It  was  nothing  uncom- 
mon for  officers  to  be  sent  to  a  different  connty,  and 
to  employ  other  persons  there  to  execute  warrallts  en- 
trusted to  them.  Captain  Brown,  late  of  the  Edin- 
burgb  Police,  had  been  often  sent  all  over  England, 
with  warrants  which  must  necessarily  hare  been  handed 
over  to  others,  and  nobody  ever  thoug^bt  of  maintain- 
ing that  he  thereby  made  himself  responsible  as  an 
agent  in  tbe  case. 

Cuningharoe,  for  MrCampbell,  contended.  That  tbe 
petition  prepared  by  him  bad  cured  tbe  only  irregu- 
larity in  the  proceedings,  and  as  to  the  warrant,  he 
could  not  be  responsible  fur  the  erasure.  It  had  been 
written  out  hy  the  clerk,  and  merely  passed  through 
Mr  Campbell's  hands  in  the  Justice  of  Peace-office, 
having  been  given  to  him  by  tbe  clerk,  and  instantly 
handed  to  Richardson. 

Lord  PrvridnU.— That  is  the  usual  way.  The  clerk  aaya, 
here  i*  your  warrant,  and  the  ^ent  gives  it  to  tbe  officer. 

Cnninghame  resumed. — Although  Mr  Campbell  had 
even  been  ct^niaant  of  the  erasure,  the  fault  would 
not  have  been  such  ns  to  inbject  him  in  liability.  The 
effect  of  the  erasure  was  a  very  nice  and  difficult  qnes~ 
tion.  The  name  was  correctly  written  in  the  latter 
part  of  the  warrant,  as  "  the  sud  John  Cowan,"  aad 
Lord  Newton  thought  the  error  of  no  moment. 

lAird  PreritUtil  charged  tbe  jutj,  thst  if  they  were  of  opinion 
tbst  the  pursuer  vns  entitled  to  damages,  he  was  not  the  teas  so 
on  account  of  there  being  four  or  Sve  people  concerned,  wbo 
could  not  get  off  from  babitity,  by  shoving  tbe  blame  on  each 
other.  It  was  dear  there  were  some  irr^ularities  in  (he  pro- 
eeedings,  and  the  cffoct  of  tbem  night  hav*  been  aeiloas.  The 
petition  to  the  Justices  of  Peace  of  Damrricsihira  was  plainly 
irregular.  It  prayed  for  the  imprisonment,  and  not  for  tbe  ex- 
amination of  the  pursuer,  and  warrant  was  granted  accordingly. 
If  it  had  so  happened  that  tbe  pursoer  hod  returned  to  Ihimlriea, 
sod  been  imprisoned  on  that  wanwit,  all  puties,  from  Miss  Watt 
to  tbe  Justice  of  Fesca  iaduslvs,  wmdri  have  been  UsMe  in 
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^__.      But  nMhUiR  vn»  doi>«  mi  tbU  wuimnU      It  "■« 

merely  tnnunitted  ro  Edinbur^,  whiiher  the  pursuer  had  gone. 
It  WHS  not  acted  on  (here,  fHilher  Lhan  ibac  It  contained  the  outb 
of  Misi  Watt, «»  to  her  belief  of  the  purauefi  intention  to  irave 
(be  country.  In  all  other  respecta,  the  original  petition  and 
trarrsnt  were  Iiiid  aside.  The  Clerk  oF  the  Peace  hera  iuued  « 
warrmnt,  merely  to  bring  the  pnnuer  before  tbe  Ju«iicei  for  ri- 
■minntion,  which  w»  ntceaury,  to  allow  tbe  pnrauer  to  expUiu 
the  allegationa  on  the  other  aide,  or  to  find  caution  if  he  chose, 
Tbe  punuer  waa  eumined,  and  I  think  hii  declaration  wnf  a 
fair  enough  one.  Considering  bis  sitiTation,  it  wn»  candid.  Ha 
did  not,  howerer,  admit  I  hat  be  actually  intended  to  go  to  Liver- 
pool. Tbe  Jtiilim  did  nut  think  his  declaration  sufficient  to 
■iithonte  them  ei[her  to  libeniie  or  to  ioipriMin  him.  They  re- 
quired farther  evidence,  and  Kichardsun  wus  adduced,  having 
been  aummoned  apuil  acta,  bv  a  conntulile  beinR  sent  for  iiim. 
itichardiun  being  asked,  trhcther  the  punuer  admitted  to  him, 
■hat  it  was  bis  intention  to  leave  tbe  country?  answered.  That 
the  pursuer  aaid  as  luuch  to  him  in  the  Urasamarket  yetlerday. 
Sow,  this  was  ratiier  a  loose  mode  of  taking  a  deposiliun,  and 
the  Justices  should  have  questioned  Richardson  more  closely. 
I  tMher  think  it  w««  raah  in  Mr  Dnliiel  to  grant  ■  warrant  on 
■urii  etidenee.  But  the  warrant  was  granted,  and  was  handed 
by  the  clerk  to  Campbell,  who  gave  it  to  tbe  officer.  Mr  L)ol. 
liel,  ttw  Justice  of  Peace,  is  not  called  here  aa  a  defender.  At 
against  Miai  Watt,  buwever,  it  i«  beyond  qucalion,  that  if  the 
punuer  auffered  any  injury  from  in  illegal  warrant,  the  pany  ap- 
plying for  it  ia  primarily  liable.  As  to  Robert  Watt,  Lord 
Cringlrtie  and  I  are  both  of  opinion,  that  there  is  no  case 
gainst  him.  Ai  to  Ricbardaon,  tbe  officer,  I  cannot  lee  the 
grounds  on  ivbicb  b«  ia  considered  liable.  He  was  merely  em- 
ployed as  a  hand.  He  wai  going  to  Edintmrgh  on  other  iiiitt- 
ness,  and  he  carried  the  warrant.  As  to  his  te«imoiiy  beluru 
the  Justices,  he  was  obliged  to  state  what  he  knew.  I  do  not 
think  his  evidence  was  enough  ;  but  the  pursuer  was  present,  and 
m^t  hare  croaa- questioned  him  if  be  cbote,  although  he  did 
not  do  so.  As  to  Mr  Camphell,  I  do  not  see  any  thing  that  he 
did  which  he  was  not  obliged  to  do.  The  warrant  was  put  into 
bis  bands  by  the  clerk,  and  he  handed  it  to  the  officer.  Thia 
was  merely  doing  bis  duty.  On  tbe  cane  generally,  it  ia  10  be 
remarked,  that  the  pursuer  might  have  got  out  at  once,  on 
mereW  Ending  caution  to  appenr  and  anawer  to  any  nclioii  tu  be 
brooplht  against  him,  within  aix  months.  Une-lhird  of  tbe  sum 
which  be  has  expended  here  in  exptoMt,  might  have  got  him  a 
aettlemenL  There  might  even  have  never  been  any  thing  due 
at  all.  You  will  judge  for  yourselves,  but  my  own  opinion  ia, 
that  there  la  no  ground  for  damages  against  any  of  these  [)arttes. 
If  you  think  damages  due  at  all,  the  pursuer  ia  entitled  to  a 
lalaliHM,  tboiwh  he  may  not  have  proved  any  actual  loaa ;  and  it 
ia  competeat  for  you  to  apportion  the  danugca  amongst  the  dif- 
ferent defenders. 

The  jury  foand  Mr  Csmphdll  liable  in  In.  of  da- 
mages, and  foDod  in  farour  of  all  the  other  defenden. 

Authoritiea  for  Watt.— Hankeu  i>.  M'Laren,  SStfa  February 
1825;  Munsy's  Rep.  Gordon's  Executors  p.  Dunlop,  1825; 
Murray's  Rep.  Hamilton  n.  Anderson,  Oth  July  18^0;  Mur- 
ray's Rep.  Vol  V.  p-Sia 

Fimt  Division. — Lord*  Pr««ii1entand  Cringletie.— Wef.  Skene 
and  Whigham  ;  William  Martin,  8.  S.  C,  Agent.— <f/<.  Dean  of 
Faculty  (Hope),  Rutherfurd,  Cuninghame,  and  William  Bell; 
Tbomaa  Ranken,  S.S.C,  and  Peter  Campb«ll,S.S.C.,  Agenta. 
-IC.  D.y 


nth  Julif  1833. 

No.  50. — Mbsbrs  Stoaht  and  Rsnnir,  Pumaen,  n. 
John  Mitchell  and  Jamjcs  Smart,  Dtfenden. 

luterest — Proof— Evidence — Previous  Judicial  Averments  of 
Party — Wimeai — Admisaibility — Presence  in   Court  during 

.  tbe  Trial—/.  CircumUaace$  ia  rkick  tound.  ihal  certain  ar- 
liclei  BmiUd  by  ereUileri  ef  J.  on  tkeir  miy  lo  B.,  Kit  iad 
oUauitlif  ordcTC'l  Ihtm  from  J.,  oi  maavfaclunr,  for  export, 
trtrt  not  tin  /nvptriy  of  A.,  fiu(  of  hit  bralhtr  C,  or  of  B., 
■n'rt  wktm  C.  had  liptf  Irantactiii,  and  ut  v*rt  not  tffeeltd 


ty  (he  OTTfamenl. — IL  C  hamng  bttn /armrrtg  a  party  in 
a  muUiplepoiiiding  in  llie  lijirior  Court,  but  nut  Aasin^  ep- 
pearrU  in  nn  advocetiiia  af  it ,-  nmf  iii  broUer  A,  not  being 
muUr  Kf  ueimuisn,  lUthoKgh  brtnhvpl,  Joutvl  that  A.  wni  an 
ttdnuuibtt  UHlv)i  in  a  jury  Itiat  ariiifg  eul  of  the  adaoca- 
tiOK—III.  Heid,  thai  mhile  C,  at  Mng  no  lunger  a  parly. 
n^At  ioK  btea  aantiaed,  la  prove  a  book  and  au  aciounl, 
oUegcil  lo  have  beet  kepi  and  prrportd  by  him,  in/erior  endeatt 
could  not  be  received — IK  HM  that  C. ,  having  bee«  aJl along  in 
Court  during  the  Jury  trial,  einild  nol,  iaihe  particular  circum^ 
itaneei  of  iIk  caie,  b*  put  inlo  tbe  boi,  to  UUsffy  lui  oaut  ko* 
and  nectmnl,  and  la  imtar  that  they  were  regvlerly  kfpt  aiul 
made  up. 

The  defender!,  Mitchell  and  Smart,  creditori  of 
Alexnntler  Luw,  ahuemnker  in  Liiilith);ow,  arreated, 
on  the  bUt  of  March  ItJSI,  in  the  premiaes  of  Mur< 
do«h,  an  inu-keeper  in  Glaagow,  two  hogalieacla  uf 
booli  and  xhuea,  depoaited  thi^re,  on  their  wa^  from 
Linlithguw  to  the  purauern,  tor  export  frora  Green- 
ock, and,  at  the  snine  time,  Lair  wag  incarcerateil, 
by  thorn  in  GIuh^ow.  A  maltipJepoindinf^  waa  raided 
in  the  name  of  Murdoch,  before  the  MagialraUs 
ofGlaf^tv,  and  afterwai-ds  adrocated.  In  thia,  ap- 
pearanue  was  made,  \tt,  for  the  puranera ;  id,  for 
Mitchell ;  %d,  for  Smart,  another  creditor  who  arrested 
Law  in  priiton ;  Hh,  fur  James  Law,  tanner  In  Linlith* 
gow,  brutht'r  of  Alexander  (  and  bth,  fur  .Alexander 
himielf.  The  good*  arrested  were  given  up  to  the 
purauers,  on  their  consigning  the  price.  But  the  qitra- 
tiun  w-na,  tu  whom  the  gooda  beluiiged,  and  the  priee 
iraii  payabln.  The  caae  having  been  prepared  for 
trial,  the  following  issue*  were  sent  to  a  jury,  via.: 

"  It  being  admitted  that  on  31st  day  of  Mardi  1631,  two 
hhds.  <if  bouta  and  sboei  were  depoaited  in  the  inn  of  one  t'raneia 
Murrioch,  iniikf  eper,  Glasgow, — and  that  on  the  aaid  day  arreat- 
ments  vk'ere  usi'd  uf  the  said  boots  and  sbnes  in  the  handa  of  the 
aaid  Krancia  Murdoch  by  the  defender  Mitcheil,  in  socurityof 
the  sum  of  £31,  13*.,  and  by  the  defender  Smart,  in  security  of 
the  aum  of  £M.  <  I.  6.,  as  creditors  oi  Alexander  La^v,  ahoe- 
maker  in  Liiilitbgow, —  Whether,  at  the  time  tbe  said  boots  and 
shoes  were  arretted  aaaforetaid.  tbey  n'erelbe  property  of  Jamea 
Law,  currier,  Linlithgow,  or  uF  Stuart  and  Rennie,  mi-rcbaula  in 
Gietnuck,  tbe  mirsuers?  Or,  Whether,  on  the  mid  3Ut  day  of 
March  IMI.the  said  goods  were  the  property  of  Aleiarider 
IjBw,  sfaoemakerin  Liiiltthgow.and  whether  the  defender*,  Mit- 
chell and  Smart,  were  bis  creditors  V 

It  appeared  from  the  evidencw  that  Alexander 
Law  was,  for  leveral  years  previuuR  tu  Mnrt-h  IHSI, 
in  very  labouring  circumatani.'ca.  So  mnch  ao,  that 
both  hi«  brother  James,  and  othera,  were  in  the 
habit  of  Bopplying  him  with  leather,  just  as  he  work- 
ed  up  its  value  in  ahoes,  which  they  took  mid  sold. 
Theleather,  of  which  the  shoes  and  boot*  in  ques- 
tion were  made,  was  gut  partly  from  liis  brother 
and  partly  from  another  tanner,  by  the  order  of 
James.  Btit  Alexander  empluyed  aud  paid  the  jour- 
neymen down  lo  the  period  uf  his  incarceration  ;  al- 
though after  it,  they  were  both  employed  and  paid  by 
James,  whu  was  active  in  preparing,  making  np,  and 
sending  off  both  the  packages  of  snoes  and  buiita  iu 
questiun,  and  previous  packages  in  the  course  uf  the 
spring.  And  it  alio  appeared  that  the  shnes  and 
boots  were  sent  virtually,  although  not  ostenaibly,  in 
exchange  for  cud  uil,  tu  an  equal  amount,  ordered  by 
Alexander  from  Stuart  and  licnnie,  indurxi'd  by  him 
to  hts  brother,  and  sold,  apparently  tu  hin  hrulher's 
account,  by  a  dealer  in  Edinburgh.  The  uhj^ct  uf  the 
pi^of  for  lite  pursuers  wai  tu  phuw  that  Jnmcii  wus 
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trnl)'  the  mannfacturer  and  farnielier  of  the  f  hoei  and 
hoots,  and  that  Stuart  and  Reonie  had  traoiacted 
truly  with  liim,  and  not  with  Alexander.  The  proof 
of  the  defender*  went  to  show  that  Alexander  wai 
the  true  manofactarer  and  fumiaher;  that  the  bro- 
therB  were  parties  to  a  device,  to  disappoint  the 
creditors  of  Alexander,  on  the  alleged  ground  that 
Alexander  was  nut  the  party  who  executed  the  or- 
der ;  and  that  Stuart  and  Kennie  had  lent  tiiemiielve* 
to  the  traosactioa,  fur  the  purpoae  of  obtaining  pay- 
ment of  a  prior  debt  due  by  Alexander. 

In  the  course  of  the  trial,  Alexander  Law  wn«  ad- 
duced a«  a  witneia  fur  the  pursuers.  He  was  objected 
to,  on  the  ground  of  his  being  an  undischarged  bank- 
rupt, and  of  hie  being  brotlier  to  James.  But  as  he 
was  not  under  iequevtration,  and  as  James  had  not 
appeared  in  the  Court  of  Session  as  a  party,  the  ob- 
jection was  repelled. 

The  defenders  tendered,  as  evidence,  a  part  of  the 
Inferior  Conrt  record  (whiuh  had  been  opened  up  in 
the  Coart  of  Session),  in  order  to  prove  that  Stuart 
and  Rennie  liad  previously  given  a  different  account 
of  the  transaction.  To  this  evidence  the  pursuer  ob- 
jected,— pleading,  Hint  the  record  of  tne  Inferior 
Court  having  been  found  defective,  and  a  new  reoord 
allowed  in  tlie  Conrt  of  Ijession,  the  latter  alone 
could  be  referred  to  as  containing  the  statements  of 
parties;  and  that  from  the  inmia  peritontii  in  the 
Inferior  Courts,  a  party  would  be  subjected  to  great 
hardship,  were  he  to  be  bound  by  statements  there 
made,  which  wer«  cancelled  by  a  new  record.  The 
defenders  pleaded,  That  the  argument  of  the  pur- 
suers applied  only  to  the  pleas  m  law,  because  the 
facta  of  the  case  could  not  oe  affected  by  the  inopia 
ptritorum  /  that  it  was  competent  to  prove  that  a  dif- 
ferent version  of  the  atory  had  been  previously  given. 
in  order  to  show  the  falsehood,  or  affect  the  credibility 
of  the  subsequent  statements,  althoogh  the  party  was 
not  now  tied  down  to  prove  his  former  story;  that 
the  statement  of  the  agent  in  the  Court  below  was  the 
statement  of  the  party ;  and  that  the  record  in  that 
Court  was  as  competent  a  piece  of  evidence  as  any 
other  writing  by  the  party,  via.  a  letter  containing  the 


w-CUrk  observed,  that  h«  did  not  consider  the  cir. 

. .    -    a  new  record  bsring  beec  inade  up,  ai  enough  In 

exclude  the  jury  from  ledug  iriut  the  sunt  put;  had  iCaled  In 
the  lufenor  Court. 

The  defenders,  however,  did  not  eventually  lay  any 
part  of  the  Inferior  Court  record  before  the  jury,  as 
they  proved  the  fact  otherwise.  Thereafter,  th^  ten- 
dered a  hook  of  accounts  as  the  book  of  James  Law. 

Objected— There  is  no  proof  that  the  book  is  the 
book  of  James  Law.  Until  that  fs  proved,  it  cannot 
be  used. 

Answered — James  Law  baa  not  appeared  in  the 
Supreme  Court.  If  he  were  still  a  party,  he  could 
not  object  to  the  use  of  his  own  hook  against  him. 
But  he  still  has  all  the  interest  of  a  party  under  the 
first  issue.  The  defenders  are  not  bound  to  put  a 
party  in  the  witness  box,  who  has  so  direct  an  interest. 
And  the  next  best  evidence  has  been  already  obtained. 
The  book  has  been  recovered  under  a  diligence. 
Svhen  James  Law  was  ezamiued  u  a  haver,  he  stated 


that  the  hook  was  in  the  luinds  of  Watt,  ont  of  whose 
hands  we  recovered  it.  And  Watt  will  now  prove 
the  book  to  be  the  book  of  James  Law. 

Replied — When  the  documeot  is  tendered,  the  jury 
mnst  be  informed  wbat  it  is.  Of  this  the  diligence 
affords  no  legal  evidence.  It  bus  served  alt  its  pur- 
poses already,  in  obtaining  the  document.  James 
Law  might  have  been  made  a  witness — for  he  is  ne 
lunger  a  party  on  the  record.  Iii»  evidence  is  the 
best,  and  might  bare  been  ubtained.  Therefore,  al* 
though  Watt  may  be  exsniined,  inferior  evidence  can* 
not  be  received  in  it*  room.  And  the  pursuers  have 
a  right  to  cross-examine  bim,  and  obtain  explanations 
as  to  the  entries,  if  the  book  he  his. 

Lord  Jutlke-Clerk  observed,  thst  the  iune*  under  trial  wera 
between  Staait  and  Rennfe,  and  Milehrtl  and  Smait.  Jwnes 
Lair  wax  no  party  to  them  ;  and  accontinglf,  hia  brother  Alex- 
ander imd  been  admitted  as  a  witneaa  fur  tbe  pursuer*.  Keep. 
lag  Ihii  in  view,  the  question  waa.  whether  the  book  now  ten- 
dered was  dul  J  aut  ben  tin  ted  as  that  of  Jamea  Law  ?  or.  whetbet 
competent  proor  of  its  being  bis  waa  offered  7  He  thot^bt  not. 
Tbe  evidence  of  Watt  could  not  remove  the  objectiuna  talcee. 
The  doenment  was  iiiadmiasiUe. 

Lord  Criitglciie  Concurred. 

In  order  to  remove  the  objection  thus  sustained,  lite 
defenders  proposed  to  put  James  Law  into  the  box. 
But  he  had  been  sitting  in  Ouurt  from  the  commentw 
ment  of  the  trial,  and  tbe  pariuera  objected  to  hit  ad- 
missibility. The  defenders  pleaded.  That  all  that  he 
had  heard  conid  nut  prevent  him  from  identifying  hit 
own  book,  and  saying  whether  it  was  regularly  kepi. 
Indeed,  his  interest  was  adverse  to  that  of  the  ae* 
fenders,  and  therefore,  that  if  they  waived  the  objec' 
tion  of  his  presence,  the  pursners  could  not  urge  iti 
That  even  if  they  could,  the  objection  was  unfounded, 
according  to  the  decision  of  the  Lord  Chief  Coininis- 
sioner,  in  tbe  case  of  Pollock,  Gilmour  &  Company, 
at  Glasgow,  in  which  one  of  that  company,  who  bsd 
been  in  Court  all  day,  was  allowed  to  prove  that  a  letter. 
hook  was  bis,  and  bud  been  regularly  kept.  Tbe  pnr- 
suers  replied.  That  that  was  a  mere  examination  of  a 
party  as  a  haver.  Here  it  was  attempted  to  put  a  wit- 
ness in  the  box  who  had  beard  all  tbe  previous  evidence 
and  discussions.  This  the  law  of  Scotland  did  not 
allow.  And  if  he  were  brought  forward;  the  pnrsaers 
would  be  eatitied  to  crots.examina  him  fully. 

ne  Lord  Jatlce-Cttri  thought  that,  in  tbe  peculiar  cireom- 
■tances,  be  could  not  be  reeeired.  The  queatioti  irould  hare 
been  verf  different,  if  be  bad  been  kept  out  of  Court.  Atthongh 
the  defsndet  proposed  to  examine  him  onlf  to  a  limited  edVcti 
his  deposition  would  aliU  be  evidence  in  tbe  cause.  And  ibii 
eouid  not  be  taken  from  a  witneaa  who  bsd  heard  all  that  bal 

Lard  OJMjlelw  coDCuncd. 

The  defender*  then  tendered  an  account,  said  to 
have  been  made  up  by  James  Law,  or  by  his  antho- 
rity.  Objected,  that  it  was  not  proved  to  be  bit. 
Objection  sustained  on  tbe  same  grounds  as  sbove. 
After  the  parole  eridenee  for  the  defenders  (which 
chiefly  went  to  disprove  certain  parts  of  the  testimony 
of  Alexander  Law  regarding  his  having  kept  no  books, 
&G.  &C.,)  was  oonduded.  Lord  Jnatice-Clerk  charged 
tbe  jnry.    Verdict  for  the  ptirtaen. 

Second  Division. — Lards  Juitice-Clerk  and  Cringleiie.— ''<^'- 
P.  Robertson,  Morsball.  — .^A.  Skene,  A-  Wood.— Chsiles 
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STATtTTE. 

No.  51. 
jIm  Art  lo  pnvldtjot  lie  appoinlment  anil  i 
ami  CiimciHarifiiT  Ihe  leseral  Bitrght  am 

vteHt  and  are  not  Soyat  BurgAi. 

13  snd  4  WilliBm  IV.  c.  77.— 2ath  August  1833.] 
Thit  Statute,  after  referring  to  the  Act  2d  and  3d 
William  IV.  c.  65,  intituled  an  Act  to  amend  the  re- 
presentation oftbe  people  uf  Scotland — Etiacta, 

iiiiiBiiRirfCiwn-  I-  ''  '^'>'''  '"""'  ^'>^  '^'■"  ^^^  ^"^  Tvitias 

oiilsniHl  Mifib  in  Naeember  next  there  sbiill  be  in  each  oiF 
uaintnach  (],,    uTeral   burghi   and    tOiruB    of    Paitlen, 

^^  Grttaock,  LcUk,  Biid  KUmnnadc  the  number 

of  liiteen  Councillora,  whereof  on«  shall  be  PniTosI,  four  (ball 
be  Bniliei,  and  one  a  Treasurer  j  and  in  each  of  [he  «ever«l 
bursha  and  towni  of  Falkirk,  Haniltoa,  PtterlKma,  UiiutlbUTsk, 
and  Airdrit,  there  aliall  be  the  number  of  twelve  Couoclllura, 
whereof  one  shHll  be  Provost,  and  three  Bailies,  and  one  a  Trea- 
aurer  ;  and  in  each  of  ibe  Geveral  burghs  ot  towiw  of  I'oTt-Giai' 
faw,  Cromarig,  and  Pnrtobelh,  there  shall  be  the  number  ofiiine 
Couiicilloni,  whereof  one  aball  be  ProTo^t,  and  lu-u  Bailies  {  and 
in  the  burgb  of  Otun  there  shall  be  the  number  of  aix  Council- 
Ion,  w  hereof  two  ahull  be  Buillei." 

IL  ■'  That  the  Tight  of  electing  the  Coun- 
cillors in  earh  of  the  said  bui^ba  and  toirni 
abatl  be  in  all  the  peirpni  who  are  qualified  to  vote  for  a  Mem. 
ber  of  Parliament  for  such  burgh  dc  town,  H-boae  names  shall 
be  on  the  reitihter  directed  Co  be  kept  bf  the.  suid  recited  Act, 
and  which  shall  have  been  completed  in  terms  thereof  up  to  tba 
period  ihcr^bj  directed  next  previous  to  the  time  herein  afler 
appointed  for  tbe  election  of  such  Councillora ;  and  auch  regialer 
so  completed  from  time  to  time  sball  be  and  be  deemed  lo  be 
tbe  register  of  clectora  of  the  Coundllof*  for  luch  butglu  or 
towna  respectively." 

111.  *•  That  the  said  bu^a  or  towns  of 
Paiiltif,  Grtettodt,  LeilA,  and  AitHiarnucil' shall 
be  divided  itiio  wards  or  districts,  which,  to- 
gether wilh  the  number  of  Councillors  to  be 
uen  ward  or  district,  shall  be  fixed  and  ascer- 
nissioners  named  and  appointed  li;  hia  Ha- 
,     ,   .         .  10  and  report  upon  the  condition  of  the  se- 

veral burghi  and  towns  of  Scotland  by  a  Comuissian  dated  on 
the  fifteenth  day  of  Ju(y  in  this  present  year  ;  and  such  Com- 
missinnen  shall  have  regard  to  its  being  Ihe  purport  and  Diean. 
ing  of  this  Act  that  the  number  of  wards  shall  be  such  that 
each  ward  shall,  at  the  fiist  election  to  be  made  under  tbia  Act, 
choose,  as  nearly  aa  may  be.  the  number  of  tbr^,  GouncillorK 
and  at  the  subsequent  annual  elections  in  eaeh  succeeding  year 
the  number  of  one  Councillor  ;  and  the  said  Comnfissiauei« 
aball,  upon  aoefa  division  being  made  and  completed,  report  the 
aaaw  to  his  Hajetlf's  Prirj  Cooncil,  who  shall  cause  such  re- 
port to  be  published  by  Ro^al  PmclBmalioii  m  the  Oalelte ;  and 
the  number  and  limits  of  such  districts,  and  the  number  of 
Councillors  to  be  elected  by  eteh  such  district,  being  so  fixed, 
tcpofted,  and  published,  ihall  be  held  and  talten  to  be  a  part  of 
this  Act,  ill  the  same  manner  and  to  the  same  effect  is  if  tbe 
aauw  were  patticulai4f  set  forth  and  enacted  herein." 
CowwIKiak*  IV.  "That  upon  tbe  first  Tut4day  oT  2fo- 

choHn  A»  FaliItT,  Bemhtr  next,  the  electors  uualified  and  entered 
"TSS^  "•?  in  'he  said  register  shnD,  in  eiich  of  the  said 
«^KHi»™«*.  j^_^^^^  ^^  towns  of  /■auiry,  Gr^n,ck,  l.«lh 

mai  Xilmaraack,  respectively,  choose  from  among  such  of  their 
own  number  as  cither  reaide  witboi  ifae  boundaries  awigned  lo 
such  buigb  or  town  by  the  said  recited  Act,  or  aa  carry  on  busi- 
ness perMnallf  therein,  the  Cooncil*  of  the  said  respective 
burgh*  or  (owns  in  muiiier  fglluwing )  that  u  to  lay,  the  quali- 


CcrUinl 


cbosen  by  each  si 
tained  by_  the  Coi 
jesty  to  inquii 


fied  electors  of  each  district  whose  nunea  shall  be  in  the  aaid 
register  shall,  at  some  place  or  places  to  ba  appointed  for  each 
aucb  ward  or  district,  of  which  intimation  sball  be  made  by  no- 
lice  affixed  on  the  church  doors  of  the  several  parieihes  of  such 
burgh,  ten  days  at  least  previous  to  such  election,  proceed  lo 
elect  from  end  among  Ihe  persons  conlaiued  in  Ibe  said  regialersucli 
a  number  of  Councillors  for  such  burgh  or  town,  being  eiiher 
resident  or  peraonally  carrying  on  business  within  such  burgb  or 
town  respectively,  as  herein  before  provided,  at  shall  by  the  re- 
port of  the  Commissioners  to  be  appointed  as  aforesaid,  and  the 
proclamation  thereof  afureseid,  have  been  fiied  snd  aacertaine4 
as  tbe  number  of  Councillors  to  be  elected  in  each  such  ward, 
by  open  poll,  to  be  talten  at  the  polling  pliice  or  polling  plucet 
appointed  fur  each  ward,  in  the  preaeuce  of  the  Provo«t  or  Chi</ 
or  Senior  Magistrate  capable  of  altendlog  in  such  burgh  or  towtH 
or  of  a  legal  substitute  to  be  appointed  by  him,  such  assessor 
being  of  the  profession  of  the  law,  and  being  alkvayi  an  Advocate 
or  a  Writer  to  the  Signet,  or  a  Solicitor  in  the  Supreme  or 
Inferior  Courts,  of  nut  less  iban  three  years  standing  respeetiveij 
to  oSdite  and  prcaide  at  the  election  in  each  sucb  ward  or 
diatrict ;  and  the  Town  Clerks  of  such  burghs  or  towns,  or  tb* 
person!  who  may  be  appointed  by  tbe  Chiet  Magistrate  thereof 
to  ufficiale  as  poll  cleiks  in  the  several  wards  thereof,  which 
persons  such  Provoiil  oi  Chief  Magistrate  is  hereby  authoriied 
to  appoint,  shall  each  have  with  him  a  certified  copy  of  that  part 
of  the  aforesaid  register  which  contains  the  namea  of  the  voter* 
qualified  in  respect  of  property  siiuaie  in  each  sucb  district, 
according  to  which  the  rotes  sball  be  taken  ;  and  il  shall  not  be 
competent  at  such  poll  10  inquire  into  any  other  facts  than  the 
identity  of  the  party  tendering  a  vote  and  the  person  mentioned 
in  such  register,  his  still  holding  the  qualification  there  men- 
tioned, and  his  not  having  previously  voted  at  Ihe  same  election, 
all  which  facts  it  shall  only  t>e  competent  to  prove  by  the  oath  of 
the  psrly  so  tendering  his  vole,  if  required  by  any  other  voter  on 
the  register  ;  and  no  other  oalh  shall  bepulal  auch  election,  except 
only  an  oath  ogainst  bribery,  which,  if  required  by  any  voter  on 
tbe  roll,  shall  nlso  be  put  t^the  Magistrate  or  Substitute  at  each 
pulling  place ;  which  two  oaths  sball  be  put  in  the  form  of  Sche- 
dules (A.)Hnd(B.)  to  this  Act  annexed;  and  each  poll  clerk  tball 
enter  each  vote  for  each  person  proposed  in  a  pall  book;  and 
Ihe  Provost  or  Chief  Magistrate,  or  Substitute,  presiding  at  such 
election,  and  the  Clerk  or  person  taking  the  poll,  shall  subscribe 
ibeir  names  to  each  page  of  such  book  before  any  entry  shall  b« 
made  in  the  succeediug  page." 

InaHthcnitisll  ^'  "  Thalif  in«nyeaacin  which  the  Pro- 

bsBoCbisf  sr  Ba.  voM  or  Chief  or  Senior  attending  Magistrate  1* 
5!"shiJfi'oi'ih»  di>ectad  lo  preside  or  act  in  any  burgh  or  lowo 
Cwnirt-pi^Ma  Under  this  Act,  io  manner  herein  before  oi 
St  EIhUos.  arter  provided,  there  sball  be  no  auch  Fro- 

nxt  or  Chief  or  other  Magistrate,  the  Sheriff  of  tbe  counrv  in 
which  such  burgh  or  town  iaBilu<ited,orone  of  his  ordinary  Sub< 
stitules  shall  preside  and  act  as  auch  Provost  nr  Chief  or  othM 
Magiatiate  is  hereby  directed  to  preside  and  act  as  aCoresaid." 

Fori  not  to  be  opm  ^^'  "  "^^^  ""  P""  ^  "■"  *^  auihoriaed 

mnn  ihan  Oiia^  lo  be  taken  shaH  be  kept  open  for  more  than 

D»r.  ■    '  - 

in  the  morning  and  four  in  iheafi 

PR>TOM«a.M  Vll.  "  That  it  aball  be  lawful  for  the 

Hiilitnic  ID  ■[>-  Provost  or  Chief  or  Senior  Magisliste  of  any 

Ki'i'SIS.,.  ofih.  «id  b^b.  m;ow».  u,  .ppol,,;  ...k 

Kiion,  as.  U  Dica-  and  as  manyadaitional  polling  places  or  booths 
•srr-  aa  may  be  necessary  foi  ensuring  the  complet- 

ing of  such  election  within  one  day,  and  also  sucb  additional  as. 
season  (lo  be  qualified  and  chosen  aa  uforeaaid)  and  also  aamany 
poll  clerks  as  shall  be  necessary  for  that  purpose." 

Pcini)«>k.»hi  VIII.  "  ThalatallauchelectionsofCoun. 

tumniBl  up  bf  Pro.    cillors  for  the  said  burghs  Or  towns,  tbe  poll 

U"'"  ,fc'"ii'''*il  *^  hooks  for  the  aereral  wsrds  ot  districts  of  the 
sureise  Hauii.  ^^  j^^^j^^  ^^  ^^^  ^j^^,,  ^^  ^j^  ^,^^  ^j  ^^^ 

poll  be  sealed  up  by  tbe  persons  who  shall  have  presided  at  tb» 
electi.ons  of  the  several  wards  and  taken  the  polls  thereat,  and 
shall  be  Iransmilled  lothe  Provost  or  Chief  or  Senior  Magis. 
Iiale,  who  on  ihc  nen  lawful  dayaf^er  the  receipt  of  the  same, 
between  tbe  bourt  of  twelve  end  two,  and  within  the  Town  House 
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or  otiier  piilillc  buildtnf;  of  * iich  burtrh.  *hat)  openly  break  the 
bphIh,  Rnd  ttfiih  the  iSKisisrife  of  the  Town  Cleric  and  auch  other 
persons  ■■  be  m>i]r  think  fit  to  employ,  shnll  cHxt  up  the  vores 
Hiven,  rnirl  shsll  declare  upon  whom  rhe  elecrion  haf,  fallen  by 
(he  majority  of  votes,  (makinKa  double  return  in  any  ease  where 
the  votei  shsll  he  equal,)  and  shall  forthwith  (pre  or  cause  to  be 
gi»en  notice  in  writing  to  the  several  persons  fleeted  of  such  their 
election,  and  require  them  severally  loappearinthe  Town  Hall  or 
other  public  room  aforesaid  on  the  second  lawful  day  after  such 
elecriao,  wben  they  shall  severally  declare  whether  they  accept 
or  decline  accepting  the  office  of  CouHcillor ;  and  if  any  such 
person  ihaU  be  found  to  have  been  elected  by  more  than  one  of 
tbe  said  wards  or  districts,  be  shall  thereupon  declare  for  whicb 
ward  he  intends  to  wrve ;  and  wherever  Ibis  ahall  occur,  or  where 
there  shall  be  a  double  retnrn  for  any  ward,  or  where  any  person 
elected  shall  decline  accepting,  then  and  in  all  such  cases  (he 
presiding  Magi«rate  shall  immediately  appoint  a  new  election  for 
the  vacant  ward  or  district,  or  wards  or  districts,  at  the  distance 
of  not  more  than  four  not  lees  thsn  two  inys,  and  affix  notices 
ofthedsysoappointed  on  tbe  church  doors  of  the  burgh  or  town) 
■lid  such  election  shall  be  proceeded  in  in  all  rei^pects  In  the  same 
manner  in  which  the  first  election  in  the  said  wards  or  districts, 
and  tbe  taking  the  ptiil,  casting  up  the  votes,  and  declaring  the  re- 
mit, is  herein  bf  fore  directed  to  proceed,  antil  ihe  Coundl  of 
nich  burgh  shall  be  completed." 

IX.  "   That   upon  the    first    Tunday   of 
~  r«  Falkirk,     Naiemitr  ne«,  tbe  quaUGed   electora  of  aU 
*""  the  said  bur^s  or  towna  of  Falkirk,   Hamil- 

ton, Sfutuliurgh,  Airdrit,  Porl-ClataBur,  Feterhea'l,  PoTtattUo, 
Cromarly,  and  Oiaa,  respectively  and  severally  ahall  assemble  in 
the  Town  iluU  or  other  pulilic  place  to  be  appointed  and  noli  Bed 
by  the  Town  Clerk  in  each  such  burgh  or  town,  and  choose  ffom 
■fflong  their  oivn  number  the  number  of  Councillors  herein  be- 
fore directed  to  be  chosen  for  each  of  such  burghs  or  towns  re- 
spectively, being  resident  or  personally  carrying  on  business  as 
herein  before  provided,  and  shall  declare  their  votes  by  a  list 
containing  the  names  of  llie  persona  for  whom  each  elector  re- 
spectively intends  to  vote,  which  several  lists  shall  be  signed  by 
each  such  elector  respectively,  and  sbull  be  openly  giveti  in  by 
each  elector  to  the  Town  Clerk  of  auch  hurgb  or  town  on  theday 
of  election,  no  other  inquiry  being  permitted  at  such  election, 
and  no  other  oath  allowed  to  be  administered,  than  as  herein 
before  provided  as  to  the  burghs  electing  by  poll;  and  such  Town 
Cleric,  together  with  the  Provost  or  Chief  or  Senior  attending 
iVlagistrate  of  tbe  burgh  or  town,  who  shall  preside  at  such  elec- 
tion, shall  publicly  cast  up  the  number  of  votes,  and  shall  de- 
clare upon  whom  the  election  has  fallen  by  tho  majority  of 
TOtes;  and  the  Provost  or  Chief  or  Senior  Magistrate  ahall 
forthwith  give  or  cause  to  be  given  notice  in  writing  to  the  se- 
veral CouncilloiB  elected  of  such  (heir  election,  and  call  upon 
them  severally  to  appear  in  tbe  Town  Hall  or  other  public  room 
aforesaid  on  the  second  lawful  day  after  auch  election,  when 
they  ahall  severally  declare  whether  they  accept  or  decline  ee- 
eeptiag  (be  office  of  Councillor ;  and  if  any  such  person  so  elect- 
ed shall  decline  to  accept,  or  in  case  there  shall  be  an  equality  of 
votea  iti  favour  of  two  or  more  persons,  the  whole  of  whom 
cannot  be  received  aa  Councillors,  a  new  election  shall  imme- 
diately thereafter  take  place  for  the  vacant  place  or  placei  of  the 
Councillor  or  Councillors  so  declining  to  accept,  or  elected  by 
equal  numbers,  to  be  intimated  aa  herein  before  provided  aa  to 
the  horgbs  electing  by  poll,  and  to  proceed  in  the  same  manner 
in  all  re«pects  in  which  the  election  for  Councillors  is  herein  be- 
fore directed  to  proceed  until  the  Council  of  such  buighEball  be 
completed." 

rm«H  riKtKl  (ail.  X,  "  Tbat  in  all  cases  of  election  herein 
Ing  to  siienii,  hrld  before  directed,  if  any  ptraon  elected  as  Coun- 
toa«iin.^««ptinB.  ^j,^^  ^jj^u  j.^jj  j^  ^j^^^j  ^^  theday  appointed 
for  decUring  bis  acceptance,  he  shall  be  held  to  have  declined 
accepting  tbe  said  office,  unless  he  tben  tnuismit  to  the  meeting 
a  sufficient  written  explanation,  signed  by  himself  or  bis  agent, 
of  tbe  cauae  of  hia  absence,  and  intimating  bis  acceptance." 
SoBoeodlnt aunuil  XI,  "  That  upon  the  first  TueidngotNo- 

EltciloG  of  Council  „„4er  one  thousand  eight  hundredand  thirty. 
four,  atid  upon  the  »4me  day  iti  every  succeeding  year,  the  elec- 


tors in  such  burghs  and  towna  reapeetjvety  ahall  in  like  muiner, 
ridelicti,  tbe  burgbi  or  towns  of  PaUtry,  Greenock,  Leitk,  and 
k'Umarnock,  in  their  several  wards  or  district*.  Mid  the  said  Othn 
burghs  or  towns  at  their  general  meetings,  assemble  and  elect, 
in  manner  herein  before  prescribed  in  relation  to  the  fliyt  elec- 
tion under  (hia  Act,  one  tbird  part  or  a*  nearly  as  may  be  one 
third  part  of  the  Couneil  of  each  such  burgh  or  town,  in  the 
place  of  tbe  third  [hereof  who  ahall,  as  herein  after  directed,  ^ 
annually  out  of  office,  the  wards  or  districts  into  whicb  the 
burghs  or  towns  divided  into  wards  or  districta  ace  divided  ibm 
electing  such  number  of  Councillon  aa  by  tbe  said  Royal  Con- 
miuionera  such  wards  or  districts  shall  be  directed  to  elect  at 
auch  annual  elections  subsequent  to  the  first  election." 

OnsThirfPiirto/  'fif-  "  That  upon  the  said  first  Ttieidaj 

ilieCinuiiTiitofo  of  Novemlier  in  the  year  one  thousand  eight 
nuinT*"^'"'^  hundred  and  Ibirty-fuur,  and  in  every  suc- 
ceeding year,  one  third  or  a  number  aa  near 
as  may  be  to  one  third  of  the  whole  Council  of  each  socb  bvritii 
«hsM  go  out  of  office  ;  snd  in  the  Raid  year  one  thooaand  eight 
hundred  and  thirty-four  the  third  who  shall  go  out  shall  consist 
of  tbe  Councillors  who  had  the  smallest  number  of  votes  at  the 
election  of  Councillors  in  this  present  year ;  and  in  the  succeed- 
ing year,  one  thousand  eight  hundred  and  thirty-five,  the  third 
of  tbe  Councillors  first  elected  under  this  Act  who  shall  gu  out, 
ahall  consist  of  tbe  Councillors  who  at  such*first  election  under 
this  Act  had  the  next  smallest  number  of  votes,  (the  majority 
of  the  Council  always  determining,  where  the  votes  for  any  such 
peraona  shall  have  been  equal,  who  shall  be  the  persons  to  re. 
tire,)  and  thereafter  the  third  of  the  Cuuncillors  so  annually  go- 
iiigout  of  office  shall  always  consist  of  the  Councillors  who  have 
been  longest  in  office  ;  Provided  always,  that  any  Conncnllor  so 
going   out  of  office  shall  be  capable  of  being  immediately  n- 

Eitmlon  orPmnm  XIIL  "  That  tbe  Coundllora  of  tbe  and 

p'ifrtS'a^  **  ^t^*  °*  towns  of  Pauley,  Crtmoci,  Lrilk, 
and  mimamock,  respectively  so  elected  and 
accepting,  shall,  upon  the  third  lawful  day  after  The  election  of  the 
whole  number  of  sueh  Councillors  in  the  present  year,  assemble 
in  tbe  Town  Hall  or  other  usual  public  place  of  meeting  within 
such  burgh  or  town,  and  shall  there,  by  a  plurality  of  voices  (the 
Coiinrillor  who  had  the  greatest  number  of  votea  at  tbe  election 
of  Councillor*  having  a  casting  or  double  vote  in  case  of  equali- 
ty), elect  from  among  their  own  number  a  Provojt  or  Chief  Ma. 
gistrate,  four  Bailiei  and  a  Treasurer." 

Eireilon  of  ProTosi  ^IV.  "  That  the  Councillors  of  the  aaid 
and  SlagUlrsts  foe  borghs  or  towns  of  Fa/Uri,  HamilUm,  Peter' 
Falkirk,  te  ft„rf_  Mvuelbvrgh,  and  v/irrfrw,  respect ivdy 

BO  elected  and  accepting,  sliall,  upon  the  third  lawful  day  after 
the  election  of  the  whole  nnmber  of  sucb  Coundllors  in  the 
present  year,  assemble  in  the  Town  Hall  or  other  usual  pnblic 
place  of  meeting  within  sucb  burgh  or  town,  and  shall  there,  by 
a  plurality  of  voicei  (the  Councillor  who  had  the  greatest  num- 
ber of  votes  at  the  election  of  Councillors  having  a  casting  or 
double  rote  in  case  of  equality),  elect  from  among  their  own 
number  a  Provost,  three  Bailin,  and  a  Treasurer." 
BtasUon  of  Prvnat  "i^V-  "  That  the  Councillon  of  the  aaid 
Port-Ql^-.  »t  ,„ J  PoriobeBo,  reapectirely  aoTlected .nd»^ 
cepting,  shall,  upon  the  third  laivful  day  after  the  eleclion  of  the 
whole  number  of  auch  CounciUora  in  the  present  year,  aasem- 
ble  in  the  Town  Hall  or  other  usual  public  place  of  meeting 
within  such  burgh  or  town,  aud  ahall  there,  by  a  plurality  of 
voicea  (the  Councillor  who  had  tbe  greatest  number  of  votes  at 
the  election  of  (Councillors  having  a  casting  or  double  vote  in 
case  of  equality),  elect  from  among  ibeir  own  number  a  Provoct 
and  two  fioiliea". 

UacUoD  cfBalUas  XVI.  "  That  the  CounciUora  of  the  Mid 

tor  Otan.  turgh  of  Oian  so  elected  and  acceptiog,  shall, 

upon  the  third  lawful  day  afler  the  election  of  (he  wbole  num- 
ber or  such  Councillor*  in  the  preaent  year,  assemUe  in  the  Town 
Hall  orolheruaoal  public  place  of  meetingwithin  auchbuivher 
town,  and  shall  there,  by  a  plurality  of  voice*  (the  Councilk* 
who  had  tbe  greatest  ntimber  of  votea  at  tbe  electjon  of  Coua- 
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BeMiooariuiu.  XVII.  "  That  the  Cooncillon  of  the  uid 

W  •<  QiulilH.  gevenil  barffhi  or  towns  nbill.  in  the  like  mm- 
tiM  »  Ihejr  are  herein  befart  directed  to  elect  their  Mugiilratei, 
■nd  at  Ihe  Baine  time.  el«ct  the  muiagen  of  an;  chaiitsble  or 
other  public  insticiiiion  eiining  in  or  connected  with  aucb  burgh 
or  town,  the  appointment  of  the  minafter*  of  which  i*  at  present 
vetted  in  the  Magiitratea  and  Town  Council  of  such  burgh  or 

EitMl»Coii»ll>  XVIII.  •;  That  upon  the  completion  of 

and  M^iiraU)  ts  'he  firat  elertloni  of  Councillors,  Mugiatntee, 
ta  «• »  '^"■V)^  anrl  OffiL-e-bcaren  to  be  made  in  all  the  naid 
■Ion  o(  nai  £Mc.  burgha  or  towns  under  the  provisions  of  Ihi* 
Act,  and  not  aooner.  the  Proiost,  Magi*- 
tratea.  Offlce-brarers,  end  other  Cuuncillort  now  in  oSce  in  such 
burgbsor  towns  reupcctively,  shell  go  out,  and  their  whole  powers, 
dutiea,  and  functions  shall  cense  and  delermine,  except  only 
where  anj  of  the  iiid  persons  shall  have  been  again  eleoled  under 
the  provisions  of  this  Act,  and  there  shall  thereafter  be  no  other 
MHgiiitr.iiea  or  officers  Tor  such  burghs  or  towns  than  those  hereby 
apecified  and  directed  to  be  elected  and  cbosen." 

BirciiiHi nr  TnuUM  XIX.  "  That  where  any  (rust  or  manage' 
and  MaiucTn.  nieni  is.  by  the  terms  of  any  Public  or  Local 

Act,  or  of  any  Charter  or  Det^  of  Foundation,  orotber  deed,  con- 
ferred on  the  present  Magistrates  and  Council  of  any  of  the  said 
bun-h"  or  towns,  the  Magistrates  btiJ  Counrils,  to  be  elected  ac- 
cording to  the  provisions  of  thiit  Act,  shall  have  the  «Hme  powers 
and  tights  as  such  TniBteea,  Managers,  or  Direclom  aa  belong  to 
thr  exiating  Magiittates  and  Councils ;  and  where  any  sucb  trust 
or  managenient  ia  conferred  on  any  particular  membera  of  tbe 
present  Council  or  Magistracy  oc  Office- bearers  ofany  such  burgh 
or  town,  tbe  Town  Councils  |o  be  named  and  elected  in  terms  of 
this  Act  shall,  immediately  after  (heir  own  acceptance  and  in- 
(IlKtion  into  office,  nominate  and  elect  froro  their  own  body  socfa 
a  number  of  pertons  to  be  aucb  Tiutteca  or  Managers  as  are  by 
•neb  Acta,  Charters,  or  Deeds  appointed  to  those  offices  under 
the  said  denominations ;  and  the  whole  powers  and  functions  now 
belonging  to  the  aaid  offices  of  Trustees  or  Managers  shall  belong 
to  and  be  as  fully  vested  in  (he  persona  so  elected  aa  if  they  had 
d  tbe  denoiuinations  used  in  the  said  Acta,  Charters,  or 


possessed  tl 
Deeds." 


cvonciikin  ts  t»  XX.  "  That  ti)  all  borrbs  where  there  are 

BmiMMbtfcrs  burgesaea,  rui  person  ahull  be  etititled  to  be 
received  and  inducted  aa  Councillor  who  shall 
not,  previous  to  such  induction,  be  entered  a  buigess  of  the  bui^b 
for  which  he  is  so  elected  ;  and  each  suob  person  so  elected  shall 
produce,  when  he  declares  bis  accep(ance,  the  evidence  of  hia 
being  such  burgess;  and  his  omission  so  to  do  shall  be  held  (o 
vacate  his  eleedon,  in  the  same  manner  aa  if  be  had  declined  to 
■rcept :  Provided  always,  that  no  merely  honorary  burgess  sbulL 
be  entitled  to  be  ao  inducted,  and  that  any  person  ao  elected 
shall  be  entitled  to  be  entered  a*  a  burgess  on  payment  of  the 
ardinai7  fees  to  tbe  common  good  of  the  burgh." 

Biatiti nf Crafts,  XXI.    "That  nothing  herein  contained 

Trsds  Mol  shall  be  held  or  construed  to  impair  ihe  right 

SSifX'iS^    "'  "y  "-f^  "^''-  <■'  «""■''? """'")'  "• 

"™™*  elect  their  own  Deacons  or  Deacon  Convener 
or  Dean  of  Guild  for  the  management  of  the  aflnirt  of  such 
crafts,  trade*,  or  guildries,  but  that  on  the  contrary,  the  mid 
several  bodies  shall,  from  and  after  tbe  passing  of  this  Art,  be 
in  all  cases  entitled  to  the  free  election  of  the  naid  several  Office, 
bearers  and  other  necesnuy  Officers  for  the  Tnaiiagemeut  of  their 
■Airs,  without  any  inteiterence  or  control  whatsoever  on  (be 
part  of  tba  Town  Council  or  any  member  (hereof." 
VKanciniif  Ksfli,  XXII.    "  That  when   any  MH|;i>>tTate  Or 

tntn  r>tn»  mil  of  Office  bearerfother  thsn  the  Provost  or  Chief 
on,l»  ..wiM.  5^i„„,^  ,„fl  Trea.urer)  il.dll  l>e  in  the 
third  of  tbe  Coimdl  going  our  of  office,  the  place  of  aucb  Magia- 
ti«te  or  Offlce  .bearer  ahall  be  FUpptied  by  election  by  (he  Cuiinril 
aa  soon  a*  the  full  riamber  thereof  shnll  hare  been  completed  hy 
tbe  annual  election  of  the  third  then  hereby  directed  to  take 
place;  a»d  tba  aaid  election  shall  be  ludde  by  ptuiality  uf  voiceai 
Vol..  VI. 


•nd  the  Chief  or  Senior  attending  Magistrate  shall  have  a  douhla 
or  casting  voice  in  case  of  equality:  Provided  always,  that  the 
Provost  or  Chief  Magistrate  and  the  Treasurer  shall  always  re> 
main  in  office  for  the  period  of  three  years,  and  that  they  as  welt 
as  all  the  other  Msgisttstes  or  Office-bearers  sboU  at  all  timea  be 
capable  of  being  re- elected." 

Vacanelei  DoniiTiDi  XXIII.  "  That  if  sny  vacancy  shall  in  the 

wiihlnth*  Ymt  course  of  the  year  occur  in   tbe  Council  or 

'■""""""*'"*■  MagistracyorOffice-bearerBof  any  such  burgh 
or  town  by  denth,  disability,  or  resignation,  the  sauie  shall  be 
filled  up  ad  iaterim  hy  the  reniHining  meioberB  of  the  Council  by 
election,  oa  herein  before  provided,  at  a  meeting  to  be  called  on 
five  diiy.s  notice  by  (he  Town  Clerk  hy  in(iniiilion  in  writing  to 
each  of  such  remaining  members  of  the  Council ;  but  any  Coun. 
cillor.  Magistrate,  or  Office-bearer  so  elected  ad  iaierim  shall  go 
out  of  office  on  the  first  Tueidai/  of  Xatimber  next  eniutng  his 
election,  and  the  vacancy  thereby  occurring  shall  be  supplied  at 
the  next  snnual  election  of  Couneillon  and  Magistrates  or  Office. 
bearen  in  auch  burgh  j  provided  that  if  the  vacancy  shall  have 
occurred  in  any  of  the  said  burghs  or  towns  of  Paiiley,  Gretiock, 
Lcitk,  or  Kitmarnoci,  such  t-acancy  shall  at  auch  annual  election 
be  supplied  by  tbe  ward  of  such  burgh  or  (own  by  which  tbe 
Councillor  who  bad  died  or  resigned  or  been  disabled  bad  been 
elected,  and  which  shall  in  this  case  elect  an  additioniU  Coun- 


CDuneillars,*e.  XXIV.    "  That  any  person  elected  and 

msj  nalin.  accepting  tbe  office  of  Cuunrillor,  Magistrate, 

or  other  Office-bearer  in  any  Town  Council  under  the  provisiona 
of  this  Act  mny  resign  bis  said  office  at  any  time,  upon  giving 
nut  last  than  three  weeks  notice  of  auch  hii  intention  by  a  writ- 
ten intimation  to  the  Town  Clerk,  or  Chief  oi  Senior  Magistrate ; 
and  in  the  event  of  such  resignation  being  intimated  as  to  be 
made  at  the  period  of  tbe  annual  retirement  of  one  third  of  tha 
Council,  such  additional  number  of  Couneillon  abatl  then  be 
elected  s*  may  be  necessary  to  complete  the  Council :  Frovide4 
■Iwaya,  that  no  tine  or  other  penalty  shall  be  exigible  from  any 
personeiiher  declining  to  accept  after  hia  election  ot  «ib*ti)aently 
resigning  his  office." 
Burfiis  hsTliut  DO  XXV.  "That  where  any  anoh  burgb  or 

Iqst  CeusdU.  town  shall.  In  consequence  of  the  deciaioD  of 

•  Court  of  law  or  otherwiae,  be  hereafter  without  any  legal 
Council  or  Magistracy,  all  the  functions  directed  by  this  Act  to 
be  performed  bytbe  existing  Magistrates  or  Councils  shall  ha 
performed  by  one  or  more  of  the  Managers  who  may  by  any  lawful 
appointment  be  [hen  in  the  actual  administration  of  the  ^aira  of 
any  such  burgh  or  town,  snd  in  default  of  any  such  UsnHgers  bj 
the  Sheriff  or  Sheriff-substitute  of  the  county." 
TnmOMtob.  XXVI.  «  That  It  shall  be  lawful  for  tbe 

tW^auiL  Magistrates  and  Council  of  any  such  burgh  or 

town  to  elect  a  Town  Clerk  for  suob  burgb  or  (own  for  tbe 
period  of  one  year,  without  prejudice  to  his  re-election,  and  also 
without  prejudice  to  the  lawful  rightof  ai^existing  Tuwn  Clerk 
in  any  auch  burgh  or  town  to  hold  his  office  of  Town  Clerk  Of 
Qerk  to  the  Magistratea  and  Council  ad  tiiatn  aui  tulpam" 
IVnracinfctaiiva  XXVII.  "  That  all  the  notirns  or  in(i- 
MMlHs.  mations  hereby  directed  or  required  to  ha 

given  or  made  in  any  such  burgh  or  town  ofany  meetlngaor  pro< 
eeedinga  to  be  held  or  had  in  tbe  matter  of  tbe  eleotions  of  or  re- 
specting such  burgb  or  town,  shall,  where  not  directed  (o  be 
otherwise  given,  be  given  or  made  by  the  respective  Town 
Clerks  thereof)  or  in  cose  there  shall  be  no  Town  Clerk,  the 
duty  imposed  on  (he  Town  Clerk  by  this  Act  shall  be  perfonued 
by  the  Sheriff  Clerk  of  tbe  county  i  Provided  always,  that  no 
Couiioillor,  nor  the  partner  in  business  of  an^  Councillor,  aliall  b* 
entitled  to  hold  tha  office  of  Town  (.:lerk  tn  any  such  hutgh  or 
town,  and  that  no  Town  Clerk  shall  directly  or  indirectly  inter, 
fere  in  the  election  of  Magistrates  or  Councillors  for  such  Ltirgb 

Notkes  msT  iM  XXVIIT.  "  That  wbere  there  Is  no  parish 

■inaaiFMaif  church  within  the  butgh,  (he  notices  hereti/ 
Wo^hl^  reqoired  may  be  given  at  the  principu]  plwfl 

of  public  wonbip  within  tbe  burgh." 
N«.  VI, 


,,Goo<^le 


THE  SCOTTISH  JURIST. 


TtHeraubmtuttt         XXIX.  "  Tfaat  tb«  KTcnl  peraon*  offi- 

•nd  .HMonn.ind  rialing  at  eliclions  M  Subatitutci  for  the 
^wb.^"!?""'  P""^'*  or  riiief  MagiatrateB  in  the  Be»eml 
Ward*  or  Diitrku  into  tvbicb  the  hurgbs  or 
towni  nt  Faiiliji,  Urftnork.  Ltilb,  and  Kilmemod  (luill  be  di- 
vided (not  being  ibe  Town  Clerks  of  such  bnrgh)  ihatl  be  en. 
tilled  to  meiTe  a  sum  not  exceeding  three  pounds  and  three 
rbillings  for  each  iij  they  nhall  respectiveljr  be  lo  employed,  and 
the  Poll  Clerks  the  auni  of  one  pounA  and  one  thilling  each  for . 
the  SBme  period ;  vbich  lum,  Cogether  with  all  the  other  ex- 
uenses  atceniiing  aueh  electionn,  Or  the  making  up  of  the  afore- 
mid  register,  giving  notices  at  the  church  doors,  and  proTiding 


XXX.  "  That  the  Magittntea  and  Town 
iintri  countti  la  Council  to  be  elected  for  the  Mid  bnrght  or 
HMwiui'iHa"  town*  under  ibe  autboritj  of  thia  Act  shall 
Ciiuiictl  nov  eilat.  hsTe  snch  and  the  like  rights,  powers,  autbo- 
^^  ritieii,  and  jariadiction  hs  is  or  are  poaaesaed 

by  (he  Magislntea  and  Council  of  any  Royal  Burgh  in  &o<- 
bml  1  and  tiirh  righta,  poirer",  Rulboritiea,  and  jurisdiction  shall 
extend  equnll;  orer  all  and  erery  pvt  of  the  limiti  of  sncb 
burf-hs  or  lunne  ■■  described  in  the  said  recited  Act  of  the  a»- 
coDil  and  third  year  of  the  reign  of  bis  present  Majesry  :  Pro- 
bni  not  Id  hin  tha  vidtd  alwsys,  that  the  Magistrates  and  Coun- 
|*""f  **'"*  **"  ^''  "^  *"^''  '""]B''*  "'■  towns  shall  not  have  tbe 
f»«l«,  Ac.  power  of  trying   for  crimes  punishable  by 

death  or  Eransportnlion  ;  and  that  the  rights,  powers,  authoricjes 
andiarisdietion  hereby  conferred  shall  in  no  case  be  exclusive 
of  (he  authority  and  jurisdiction  of  any  Admiralty  Court  or 
Dean  of  Guild  Court  now  lawfully  estKblished,  or  of  the  Sheriff 
or  Justices  of  the  Pesce  of  the  county,  over  the  territory  witbin 
tbe  boundaries  of  such  burgha  or  towns  respectively." 
HsirtitiiiM. ac («  XXXI.  "  That  the  existing  Magistntes 

pgbllili  ■  Mmtsor  and  Council  in  all  the  liurghs  rontained  in 
iHtlr  Afcln  ,tu\j.  ,],j,  ^^(^  ^(,^,1^  j,^  Q^  f^fjjjj  ,^j  fifteenth  day 
of  October  in  tbe  present  and  in  all  future  years,  make  np  a 
distinct  slate  of  their  affairs,  subicribed  by  the  Chief  or  Senior 
Alsgistrate,  Town  Clerk,  and  Treasurer,  containing  an  account 
of  all  tbe  funda,  propertiea,  and  revenues  in  their  admlnlstntion, 
and  of  all  their  trviisactions  in  relation  to  such  funds,  properties, 
Dtid  revenues  since  they  came  into  office,  which  acconnt  shall  bo 
brought  down  as  nearly  as  may  be  to  the  said  fifteenth  day  of 
IMober,  anit  sbnll  be  kept  in  the  Town  Clerk's  or  Treasurer's 
office,  for  the  inspection  of  any  of  the  registered  electors,  from 
the  said  Kfteenth  day  of  Oclabrr  down  till  the  time  of  tha  elec- 
tion ;  and  a  full  and  distinct  abstract  of  tbe  snid  acroutit,  with  a 
hslHuce  sheet  containing  all  neeensary  pardculars,  shall  be  print- 
ed and  published  by  tbe  aaid  Magistrates  on  or  before  tke 
twentieth  day  of  the  aaid  looutb  of  UcitAtr." 
PrnsKT  for  aiiM  XXXIT.  "  That  if  any  Magistrate,  Coun. 

liiiitTutiDn.  rillor.  Town  Clerk,  Sheriff,  or  Other  person 

shall  wilfully  contravene  or  disobey  tbe  prnviaions  of  this  Act, 
be  stiall  be  liable  10  be  sued  for  such  offence  in  the  Court  of 
Session  by  any  pemon  aggrieved  for  the  penal  sum  of  three 
hundred  pounds ;  which  sum.  or  any  smaller  sunt  which  may  be 
aasested  by  the  jury  in  any  such  action,  the  defender,  upon  con- 
vii'iion,  shall  pay  to  the  pursuer,  with  full  costs  of  suit:  Pro- 
vided always,  that  every  such  action  shall  be  raised  within  four 
ciilendiir  months  after  the  cause  of  action  shall  have  arisen,  and 
thai  notice  in  writing  ahall  be  given  tu  tbe  defender  at  least  one, 
calendHr  month  before  raiaing  tbeiamei  Provided  alao,  that  anyi 
such  dereuder  against  whom  judgmeni  shall  have  been  once  re- 
cuviTcd  in  such  action  ahall  be  entitled  to  plead  such  judgment 
B?i  a  Imr  In  iiny  other  action  which  may  be  brought  against  him 
for  (he  ■nine  matler  or  thing  j  and  such  other  action  being  there- 
ni'On   dismisseil,  such  defender  ahall  recover  his   full  costs  of 

IrrrgiiliDi^lnthe  XXXIII.  "  That  no  irreguhrity  Or  mil- 

EiitUmi  Di  Couii.       lity  in  the  election  of  any  ('wincillot  or  M»- 
SemeTiw.'"  '"^^     gislrste  shall,  in  any  esse  after  (be  passing  of 
this  Ac(,  anno!  or  affect  the  election  of  other 
Councillors  or  Magistrates  uot  liable  to  (he  same  grounds  of  ob- 


jection, but  those  particular  eleetioni  only  in  which  such  iri^ti- 


persoas,  bodies  politic,  corpoivtc,  i 


AM  aa*  b*  altsrad.         XXXIV.  "  That  this  Act  may  be  re 
pealed,  altered,  or  amended  by  any  Act  o 
Acts  to  be  passed  in  the  preaent  Session  of  PartiamenL" 


SCHEDULE  (A.) 


barghl  of  as  J.  B.  of 

{hert  inieti  dneriptiim  in  Iht  lame  uortli  at  eimlaiited  in  Iht  rvlTi  t 
that  I  am  still  the  proprietor  for  occupant)  of  (ho  property  for 
whicb  I  am  ao  inrolled,  and  bold  tbe  aame  for  my  own  benefit, 
and  not  in  trust  for  or  at  the  pleasure  of  any  other  penaD;  and 
tbat  I  have  nut  already  voted  at  this  election." 
SCHEDULE  (B.) 
"JjI.B.  do  solemnly  awear  for  affinn],  that  I  have  not  re- 
ceived or  bad,  by  myself  or  any  person  for  my  use  or  benefit, 
any  sum  or  sums  of  money,  office,  place,  or  employnient,  gift  or 
reward,  or  any  promise  or  seeurinr  for  any  money,  office,  or  gift, 
in  order  to  give  my  vols  at  this  electiOD." 


COURT  OF  SESSION. 

INNER- HO  USE. 

iUl  November  1833. 
No.  52. — Ahdrbw  M'Etbn,  Advocator,  v,  Willmh 

Graham,  Reipondent, 
Bill  of  Exchange— Erasure— C^^cvsMfand  i»  rkick  an  mntn 
bentatk  Ike  acaplor'i  namr,  aid  lAhtr  facU  etimtatd  witb  ike 
granting  of  U,  wtrt  htld  lufficant  la  it^lrr  huHUji  of  Iht  bill,  aivi 
Ikat  the  parlif  puriuing  on  it  aai  iiol  an  oneroui  bona  fide 
katiler. 

The  TMpondent  GraliBin  raised  an  action  in  tbo 
Sheriff  Court  of  Stirlingshire  Ajrainiit  th«  advocator, 
fur  payment  of  n  bill  for  £^50,  drawn  by  the  former, 
and  accepted  by  the  latter.  In  defence,  it  was  atated, 
iH/rr  d/ia,  That  the  bill  srai  granted  without  raluet 
for  the  accommodntioD  of  Mr  (iraham  of  Gartinore, 
whose  tenant  tbe  advocator  was  :  That  Gartmore  was 
in  the  practice  of  obtaining  inch  bill«  from  hit  tenant* ; 
and  that  the  respondentt  who  was  Gartmore'e  factor 
and  factotum,  waa  tbe  person  employed  by  bim  to 
procure  them,  and  to  put  hia  name  as  drswer  to  them : 
That  the  bill  waa  entered  in  Gartmore's  bill-book, 
and  scored  as  retired  by  bim  :  That  the  respondent  bad 
raited  an  action  two  months  previous,  against  the  ad* 
rocntor,  for  payment  of  a  balance  on  Ineir  accoants 
including  bill  transactions,  but  had  not  alluded  therein 
to  the  present  bill.  The  Sheriff  pronounced  tbe  fol- 
lowing interlocutor  (16th  March  1831)  : 

"  Having  resumed  consideration  of  tbe  defender'a  proof,  with 
the  minute  lodged  by  the  itefender  on  the  import  thereof, 
niiKwers  by  (he  pursuer,  replies,  duplies,  and  whole  process. 
Finds,  from  the  evidence  adduced,  that  [he  bill  in  quetHnn  wns 
discounted  by  the  Renfrewshire  Bank  on  (he  eriMlit  cbiifly,  if 
not  solely,  of  the  late  Mr  Spiers  of  Culrreuch,  |be  brother-in- 
law  of  GHrlmore:  That  the  bill  ia  entered  in  OartiiioTe's  bilU 
book  apparently  us  one  of  his  own,  and  acored  as  retired  :  Finds, 
tbat  these  virrumnuiices  lend  much  to  iiotruct  that  tbe  said  bill 
was  granted  lot  Gartmore'i  accommodatinn,  and  wu  retired  by 
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bim :  But  Ends,  tbat  ibej  do  not  afford^ufficienC  l^al  eridence, 
and  thkt  tbcre  i>  not  olherwiae  evidence,  of  the  pursuer,  who  ii 
the  drawer  of  Mid  bill,  and  in  pomieiwiOR  of  i I.  not  beinEt  the 
oneroui  hnlrter  fhereof :  Therefore  repeln  the  defence",  unrt  de- 
Fpmi  igainut  (he  defender  in  terros  of  the  TOnrlimioni  of  tb« 
lihrl,  and  find*  him  liable  in  the  fee*  of  extract,  but  finds  no  ex- 
pen  aei  of  p Ira  due." 

Thii  adrocntor  HppiNiled  to  thn  Court  of  Rewion, 
■nd  in  rrf^itrd  to  the  bill  cliai^d  on,  further  ntntt-d. 
That  fae  rememtKrs  distinctly  nf  the  retpondcnt  (aII- 
injif  nn  him  at  his  hoiiiK  at  Giiwriton  one  mominK,  nu 
qiifi'tinf;  him  to  put  his  name  to  an  aeeiimmodation 
hill  for  Gartmort-'s  behoof. — the  amount  wan  atated  to 
be  £50, — the  respondf  nt  waa  to  be  acL-R{>tor, — and  the 
Mtvocstor  was  reqiieited  to  be  the  drawer  of  thtt  bill; 
AS  ii«ii»1,  it  was  in  H  blank  or  akpleton  alate,  with  the 
excreption  of  the  fignren  "  £50,"  at  the  tnp,  n-hit;h 
were  trriuen  by  the  respondent,  and  the  guh«criptj<in, 
"  William  firaham,"  which  was  adhibited  to  the  do- 
campnt.  as  acocptor.  The  advocator  put  hi*  name  to 
the  pnper  as  drawer,  above  the  reipnndent's  lubecrip- 
tion,  relyinff  on  his  right  of  relief  against  him,  as  well 
a*  against  his  masttr,  Mr  Graham  of  Gartmore.  But 
it  now  appears  that  the  respondent,  after  getting  the 
document  into  his  posseMion,  committed,  or  attempt- 
ed  to  commit,  a  gross  fratid  apon  the  advocator :  \tt. 
He  franduli-ntlT  conrerted  this  £50  bill  into  one  for 
£250 :  and,  2f//y,  He  fraudulently  reversed  the  order 
of  the  subscriptions,  thereby  giving  the  document  the 
appearance  as  if  he  had  been  the  drawer,  and  the  ad- 
vocator the  acceptor  ab  origiiie ;  the  fraud  was  ac- 
complished liy  the  must  gross  and  palpable  vitiation, 
—the  fignres  £50,  he  changed  into  £250;  but  the 
crowding  together  of  these  Ggures  \»  still  quite  appa- 
rent, as  well  as  the  deleted  and  blotted  figures  beneath, 
which  clearly  indit-ate  the  snpcrinduction,  and  with 
the  help  of  a  magnifying  glass,  the  old  figure*.  £50, 
mity  still  be  seen  ;  and  having  accomplished  this  fraud, 
in  regard  tn  the  amount,  he  then,  with  a  penlcnifei 
scraped  out  his  own  name  (below  the  advocntor'M),  as 
acceptor,  and  reinserted  it  above  the  advocator's  sub- 
scription, thereby  making  the  advocator  the  apparent 
acceptor,  in  place  of  drawer  of  the  bill, — the  vitiation 
is  perfectly  distinct, — a  whole  line  is  erased  where 
the  respondent's  signature  formerly  stood  as  accep- 
tor,—  reference  !«  made  to  the  bill  itself,  where 
(with  the  help  of  an  eye-glass)  the  name  "  William 
Grah&m,"  may  still  be  traced.  The  fraud  being  thus 
completed,  both  in  regard  to  the  amount  of  the  bill, 
and  the  character  in  whik:h  the  advocator  stood  np- 
on  it,  the  respondent  had  no  difficulty  in  filling  up 
the  body  of  the  document  in  his  own  handwriting, 
with  the  words  "  two  hundred  and  fifty  ponnds,"  m 
order  to  support  the  vitiation  committed  on  the  figure*. 
This  vitiated  dncntnent  was  then  indorsed  by  the  re- 
spondent, "  William  Graham,"  and  delivered  to  his 
master,  !Vfr  William  C.  C-  Graham  of  Gartmore,  for 
whose  behoof  and  accommodation  it  bad  been  origi- 
nally granted.  Mr  Spiers,  Gartmore'i  brother-in-law, 
then  wrote  a  letter  to  the  Renfrewshire  Bank,  re- 
questing them  to  discount  it,  which,  on  the  fnirh  of 
this  letter,  they  did.  When  it  fell  due,  it  was  retired 
by  Gartmore.  The  respondeoi  denied  the  statement 
tm  to  the  vitiation  of  the  bill,  and  that  it  had  been  re- 
tired by  Gartmore. 


"  The  Lord  Ordinary  hm-ing  heard  parties'  proeiirators.  and 
thereafter  ronxidered  the  closed  record,  this  process,  and  ibe  proi 
ress  Bt  the  instunce  of  the  responilenl  agditiBi  the  advucator,  Hd- 
vocatex  thi<  muxe.  recala  the  inter!  am  tors  comptiitied  of,  ansoil- 
zies  (headvocHlor.  the  orijtinsl  defender,  limi'licler,  and  derenn  ! 
Find,  the  respondent.  Wiilism  Grshuin,  liable  to  him  in  ei- 
penfes  in  both  Courts,  and  appoints  nn  eccouni  thereof  to  be 
givt-n  in.  and  when  ladled,  remits  to  the  auditor  to  tax  ihe  same, 
■nd  rc|iiiri. — Xolr. — (I.)  There  is  apparent  on  the  bill  some  al- 
teration of  the  sum  oHijinallf  written  in  figures  ;  bnt  as  the  sum 
in  wordfl.  in  the  body  of  Ibe  bill,  il  ei  fucin  right,  and  laitahle  to 
the  slump,  the  Lord  Ordinary  does  not  think  that  material. 
(2.}  There  is  an  erusure  between  (beneath)  the  name  of  the 
acceptor,  and  ihe  drawer's  name  is  now  written  very  close  lathe 
last  line  of  the  draft.  The  Lord  Ordinary  cannot  make  out  the 
letiem  deleted,  but  thinks  it  mi»l  be  itiferred  that  they  eipressed 
the  name  of  nn  aci'eptur.  either  the  only  one,  or  a  co-aceeplOT. 
and  most  likely  the  name  of  William  OrahMn.  as  averred  by  Ibe 
advoTHlur  In  either  view,  the  erasure  seema  material,  and 
snffirieni  to  vilia'e  the  bill.  It  plainly  was  marie  before  the 
riislKiuntof  thebill,  which  ivas  done  on  the  letter  of  Mr  Spiers, 
(having  which  letter  the  Bank  probably  eareri  little  about  the 
fau)t»  of  ihe  bill) ;  but  there  ts  no  evidence  that  il  was  made 
before  the  bill  went  out  of  the  hands  of  the  advocator,  nor  any 
thing  like  a  fair  explanalion  of  it.  (3.)  The  facia  appearing  on 
the  bill,  riTord,  and  prwefis  produced,  seem  to  the  Lord  Or- 
dinary siiffli-ient  to  infer,  without  fnrther  reference  tn  ihe  oath  of 
the  respondent,  that  be  is  not  Ibe  ionafideonewtmt  holder  of  thi* 
bill.  The  res|>ondrnt  is  Garlinore's  baron-ofBcer.  Ijartmore 
was  in  the  practice  of  getting  arcommodalion  by  hilts,  on  which 
his  tenants  pul  their  names, — (not  denieil).  The  artTiicHtor  is 
tenant  of  Gartmore  on  a  small  farm.  Thii  bt)l  was  st)iiied  by 
the  advocator,  without  any  resson  arerred  why  he  and  the  re- 

for  (he  aecommodatiim  of  the  adrocmor.      The    hill  was  dis- 
counted nn  a  letter  of  Mr  Spiers,  the  bmtber-in-law  of  Gart- 
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in  the  advocHtor,  in  any  way,  or  any  reason  whatever 
fur  taking  the  responsibility  of  accommudalhig  him  to  so  con- 
sirienblean  amount.  There  it  no  protest  against  the  nrlvn-ntor. 
as  acreplor,  lor  non-payment  There  ia  tio  marking  that  the 
bill  was  paid  to  the  Bank,  or  lo  its  indonee,  by  the  respondent. 
No  demand  is  made  for  some  years  by  the  respondent,  for  re- 
payment to  him  of  10  considerable  a  Kum  ■•  £iM.  paid  fur  Ihe 
advocMor  oo  this  bill.  An  action  fur  peymetit  of  a  gathered 
arcuunt  is  raised  l»y  the  respondent  agninut  the  arivocalor.  ia 
wbicb  not  ■  word  is  said  ofany  claim  on  ihia  hill.  Lmitg,  There 
is  ihe  entry  in  lite  )>ooks  nf  G.irlmorr.  the  respondent's  employer, 
which  ihe  respondent  admits  to  have  been  there,  and  dues  imt 
say  was  made  onfairly.  and  af  whieh  he  rines  nol  oifi-r  any  ex- 
pli nation  whatever,  and  which,  the  Ijord  Ordinary  thinks,  may  at 
least  be  taken  lo  the  e^itent  of  showing  [fast  Gartmnrr,  as  well 
as  Mr  Spien  had,  rertatnly  that  he  staled  bimi«lf  to  have  some- 
thing to  do  with  Ibis  bilL  In  ill  these  rirrnmslaorea.  the  Lord 
Urdinsry  is  unable  to  have  any  donbt  that  Ihe  reaponrienl's  ac- 
count of  the  matter  is  i*\tt,  and  that  heia  out  a  bonaJUe  oneroas 
bolder  of  ibe  bill,  as  be  laya.' 

The  respondent  reclaimed,  but  the  Court  unani- 
mously adhered. 

Second  Division, — Lord  Ordinary,  Mackemie. — Act.  Wilson. 
— All.  Sandford.— W.  Mereer,  W.8.,  and  George  Dunlop, 
-W.S.,  Agents.— Mr  Tbomson,  Cltik.—[H'.n.D.] 

i-id  NaoeMber  1833. 

No.  5S, — HuNTRR  AND  CoMPASY,  PetitiontTi,  v. 

Mitchell,  Reipondtnt. 

Frocesi — Seqoestntion. 

In  this  case,  which  was  a  question,  whether  a  oe- 

questration  ought  to  be  recalled,  on  tbe  greand  that 

the  debt  dae  to  the  conenrnng  creditor  had  been  tx> 
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tingaiahfld  by  accoptanee  of  k  componition,  the  Conrt 
delared,  tfau  dedRratinni  might  be  got  from  the  other 
creditor*,  u  to  whether  or  not  they  aoeeded  to  the 
composition,  so  as  to  show  whether  it  fell. 

Tint   DlTJiian Aet.    Skene  &  Sandford.  —  ^tt.  Dmo  of 

Fwultj  (Hope)Si  Mylne.— [G.iJ.1 


lid  November  18S3. 

No.  54' — Thomas  M'Mickino,  Purtuer,  v.  Archi- 
bald Grahame,  Defender. 

Joint.8tock  Companr—  Sntute— Clauie— <f  j«'af-M«i  build- 
ing cvT/ipani/t  being  itcorporaitd  bif  an  Act  which  urilrred  tka 
tooimiUee  of  management  U  nuuibtr  all  Iht  tJiant,  aiuf  In  iitu* 
etrlifiealt*  ipecifyiiig  then  nKmhm,  tuilheut  prijmtict  U  !*■ 
iharekMen  leUing,  k-firt  obtaiHing  tach  anifieaie — Circum- 
Uanca  in  whiek  the  leUtr  »f  txnain  akaivi  fuhe  kad  lAtmtifl 
na  ittch  eeniflcale.J  held  not  botind  to  ifMCi/y  lAa  numbert  Ibtmjf 
in  tkc  CDiuvyanef  to  bj  granteii  bf  Aiin. 

The  late  Mr  Jamei  Andrew  whs  an  orisinal  stock- 
holder or  proprietor  of  furty  gharas  of  the  London 
Street  Joint'Stuck  Company  of  Glasgow,  which  wa« 
incorporatfid  by  the  Statate  5  Geo.  IV.  c.  69,  which 
received  the  royal  assent  on  28th  May  1824.  The 
Act  appointed  each  shareholder  to  he  a  commissioner ; 
and  it  contained,  farther,  the  following  claaset : — 

"  And  be  iE  further  enacted.  That  it  (ball  be  lanrful  to  the 
mid  eomiDiuionerB  and  lubacHbera.  and  tbeir  exrcuton  and  tuc- 
eeaian,  or  ainignen.  to  anign  and  (tanafer  hii.  bet,  or  ihrir  jn- 
tereit,  not  being  leu  than  one  ihara,  in  tbe  aaid  ilreet  and  capi- 
tal atock,  to  any  peraon  or  pertonii ;  and  wnj  person  or  persons 
to  whom  inch  traiiifer  Fhall  be  maile  to  the  amount  of  four  or 
more  nbareii,  ahiill,  in  reipect  of  lueb  trariRfer,  be  and  become  a 
commiuioner  under  this  Act ;  and  »>ui'h  trHnifer  aity  bn  in  ihe 
words  following,  or  words  to  the  like  effect: — ■  I,  A.  B.  of 
,  in  conBideraiion  of  paid 

to  BM  bf  C.  D-  of  ,  do  hereby  sell,  assign, 

and  tnnifer  to  tbe  said  C  D.  tbe  aurn  of 

,  being  share*  of  the  mpitsl  stork  of  <h«  eom- 

■nissiancrt  for  making  a  new  street  in  the  city  of  Glasgow,  eallrd 
London  Street,  tu  hold  to  the  said  C.  D.  and  eu- 

eulora,  adminiftraton  and  aasifina,  subject  to  the  same  rules, 
orders  and  reatrirtiona.  and  on  the  nme  eonditiona  that  I  held 
Ibe  aane  befure  eietutton  hereof.  Wirnrai  mf  hand  and  tea), 
tbts  Any  of  ,  in  [he  year  of  our  I^rd 

.'  And  BOrh  conrejanee,  in  order  to  its  completion,  shall 
be  entered  by  thu  clerk  to  the  said  commiaaiotiera.  in  a  book  or 
books  to  be  kept  for  that  purpose,  who  shall  indorse  on  such 
conTCTanee  a  certificate  of  the  <>nlry  thereof,  and  for  which  entry 
and  indoraemcnl  no  more  than  2s.  Sd.  ihsll  be  charged  ;  and  the 
aaid  clerk  ia  required  to  make  such  entry  and  iiidortcment  Hilhin 
forty-eight  hours  of  the  presentment  to  him  of  auch  conveyance, 
nnder  tbe  penslry  of  £5,  to  be  forfeited  by  bim  tu  the  holder  of 
snch  connyance  ;  and  until  such  entry  of  auch  ronreysnce  shall 
be  made  as  aforesaid,  snch  purcbasera  aball  have  no  right  to  the 
shares  therebf  conveyed. ".—"  And  be  it  further  enacted.  That 
the  aaid  cominittes  of  management  abatl,  and  they  arc  herrby 
required  to  csuae  tbe  names  and  deaignationa  of  the  leveral  per- 
sons  who  sbsll  be  entitled  to  shares  in  Ihe  said  atreet  or  under- 
taking,  with  the  number  of  the  abare*.  and  alao  the  proper  nam- 
ber  t?  which  ererr  share  ihall  be  diitinguiabed.  to  be  fairly  and 
diitiiictly  enteted  in  a  book  to  be  kept  by  their  clerk ;  and.  after 
such  entry,  to  cause  the  same  to  be  signed  by  their  chairman, 
■od  ihali  also  cause  ■  certiflcale  so  signed  by  Ihe  chairman  and 
clerk,  to  be  delivered  to  every  proprietor  oti  demand,  apeeifying 
the  share  or  shares  lo  which  he  or  she  ii  entitled  in  the  said  un. 
dertaking;  and  such  certificate  shall  be  admitted  in  all  Courts 
whatever  as  evidence  of  tlie  title  of  auch  proprietor  or  proprie- 
tors, bia,  her,  or  their  cxecatora,  sdminiatnitor*  and  aasigna,  lo 
tbe  shsre  or  ihsres  therein  aperified  i  but  the  want  of  such  cer- 
tificate shell  not  hinder  or  prevent  Ibe  owner  of  any  uf  the  aaid 
sbam  fracn  selling  or  disposing  thereof." 


By  a  fDbeeqaent  daute,  it  was  farther  prorided, 
■■  That  all  payments  of  interest  or  dividends  due.  nnA  to  grow 
dae  on  any  such  abarea.  shall  be  made  to  i>nch  persons  as  by  tbe 
said  book  of  the  said  commissioners  shall  ao  appear  to  be  pro- 
prietor thereof," 

Mr  Andrew  disposed  of  thirty  of  hia  share*  of  th« 
stock  of  the  liondon  iitreet  Company,  to  various  indi- 
viduals, to  whom  he  granted  uonreyanoei,  which  did 
Dot  specify  the  nnmhers  of  the  shsres  conveyed.  He 
sold  the  remaining  ten  shares  to  the  defender,  by  tbs 
following  missives  >— 

"  GLASOOar,  23-i  January  1926. — Mr  Archibald  Grabame, 
writer  in  Glasgow, — Sta,  I  herel^  make  offer  to  you  of  ten 
shares  belonging  to  nie  in  Ihe  Loadan  Street  Joint-Stock  Cum- 
pany,  at  the  price  of  £250.  payable  at  Whilaunduy  1631,  wiih 
the  latvful  inti'reat  thereof  from  MartLnmaa  last  till  paymcot ; 
and  upon  receiving  payment  of  tbe  aaid  price  and  iniereat  thereof, 
which  I  oblige  myself  to  accept  of  at  any  time  before  Ihe  said 
term  of  payment,  I  become  bound  to  grant  yon  a  valid  and  lrg~l 
conveyance  to  the  aaid  ten  abarea,  and  whole  profit*  and  emolu- 
menla  thereof  aince  the  commencement  of  ibc  aaid  Cciapuiy. — • 
I  am.  Sir,  your  moat  obedient  scrvsnt,' 

(Signed)        "  J&ifES  Andrew." 
"  Jauis  Andhew,  Esq. 

"  Sir. — Hsving  considered  tbe  foregoing  offer,  I  do  hereby  ac- 
cept of  the  Bsme,  snd  bind  myself  accordingly," 

(Signed)        "  Abch.  Oa^HauE." 

Mr  Andrew  having  died  before  any  conveyance  wat 
granted  to  the  defender,  and  tbe  pursuer  having  been 
appointed  factor  loco  tutorit  to  Mr  Andrew's  children, 
a  (iinpute  arose  as  to  the  terms  of  the  conveyance  la 
he  granted.  The  defender  insiited  thut  he  was  en- 
titled to  have  the  numbers  uf  tlie  ten  shares,  sold  tu 
him,  distinctly  specified  in  the  conveyance,  and  to  be 
gnaranteed  against  personal  reauon nihility  attaching 
to  the  shares,  in  consequence  oF  nny  thiii)^  dune,  or 
omitted  to  he  done,  by  thecommisaioiiers,  contrary  to 
the  Act  of  Parliament,  preceding  the  date  of  the  con- 
veyance. The  pursuer,  on  the  other  hand,  stated,  that 
it  was  impossible  for  him  to  specify  the  number*  of 
the  ten  shares  sold  to  the  defender,  because  Mr  An- 
drew had  never  obtained  any  certi6catH  specifying  the 
numbers  of  the  forty  share*  which  originally  belonged 
to  him,  and  the  other  thirty  shares  held  by  Mr  An- 
drew had  been  sold  to  otber  individuals,  who  refnsed 
to  concur  in  fixing  the  numbers,  but  that  this  would 
be  done  by  the  committee  of  management,  on  applica- 
tion being  made  to  them  by  the  de^nder  and  the  other 
purchasers ;  and  as  to  the  guarantee  required,  the  pur- 
suer was  hoand  to  do  nothing  but  to  put  the  defender 
in  Mr  Andrew's  place  as  a  shareholder  uf  the  said 
Company.  In  conseqnenee  of  this  dispute,  the  pur- 
suer raised  an  action  against  the  defender,  for  the 
price  of  the  shares  sold  to  him,  which  the  defender 
resisted,  on  the  ground  that  the  pursuer  refuaed  to 
grant  him  a  proper  conveyance.  A  record  was  closed, 
and  the  defender  having  at  the  debate,  abandoned  liis 
claim  to  a  guarantee  against  the  previous  actings  of 
the  seller,  and  joined  issue  on  the  question  aa  to  the 
specification  of  the  number*  of  the  shares,  the  Lord 
Ordinary  ^Pullerton),  8th  June  1833,  pronounced  the 
following  interlocutor  and  note: — 

"  Having  heard  parties'  procurstors,  in  reaped  of  the  cIbom 
of  the  Stutute  founded  on  by  Ihe  defender,  finda,  that  the  pur. 
—     '  '  ...-.,    nfiinhfTti^ 

!  eonvry*ne«i 


sner  is  bound  to  apecify  tbe  ten  shares  sold  in  tbeir  n 
and  appoints  bin  lo  lodge  in  process  a  desfi  of  the  eon' 


,Goot^lc 
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in  teriDi  of  tbe  StituCe.  mai  conhiining  mcfa  ipcclGcmtioni  and 

tbmt  wilbin  ten  dir* Xolt. — Tbe  Slalute  cleiirly  dittos  ihit 

edch  sbare  ibxtl  be  idctiliGed  by  *  number.  Ah  tbe  biirgwii  un- 
deniably «u  fur  ten  lepimte  inirea,  uid  not  for  ii  pro  (ivliriia 
right  in  that  proportion  to  the  grots  number  of  sbunn  held  by 
the  wller.  tbe  piircluier  i>  entitled  to  twTe  bii  tbare*  properly 
idcntifinL  Tbe  only  objection  by  tbe  punuer  it,  tbit  ibia  may 
inroWe  him  in  queHtioni  witb  the  other  pertoni  to  whom  be  hu 
sold  ihe  remsiniiig  iharea.  lliidi  nut  very  probablei  raniiiter- 
■ng  that  tbe  valae  oF  a  ahnre  is  not  in  any  way  affected  by  tbe 
number  attarbed  to  It.  Bat,  at  any  rate,  the  lure  posaibitity  of 
(uch  a  reaalt  ii  a  eunelDsiM  gronna  for  avpportinf  tbe  defender^ 
demand,  M  it  in  clear  be  )•  entitled  to  be  aafe  j  and  tbat  if  there 
is  any  haiatil  of  auch  ^uealiuna,  it  taiul  be  borne,  not  by  tbe 
purrbaaer,  but  by  tbe  seller,  te  whom  aioae  it  ia  impulabte." 

The  pDNuer  reclaiBiiMl  : 

Ler4  Fnmltia.^Vwi  It  not  tbe  duly  of  the  sdler  to  airange 


purchaser  bound  to  brin){  them  togelber.  and  get  them  to 
ms  to  their  particular  shares?  The  leller  ougbt  to  have  given 
to  eacb  a  speriGe  conTeyance.  Tbe  couvennce  cannot  be  rfr- 
<]uired,  without  specifying  tbe  nnmbera.  If  tbe  conveyance  be 
^uile  general,  tbe  purchaser  cannot  even  aKertaia  ivbetbec  these 
IMTticular  Hfaares  bate  not  been  sold  W  aomebody  eke. 

/,arif  UUIUt.  —  ^  took  at  firat  tbe  same  new  of  the  caw  witb 

Jour  IjDrdflhip.  But  on  attending  to  the  Act  of  Parliament,  I 
arc  coiuiderable  duubta.  Tbe  form  in  the  Act  is  c|irite  cou- 
■iiti-nt  with  DO  apedGcatioik  Tbe  original  proprietor,  Mr  An- 
drew, might  bare  gene  to  the  clerk  of  tbe  conHnitlee  of  ota- 
nagement,  and  got  a  apscification,  but  ba  does  nut  appear  to 
iMve  done  to.  Tbe  Act  profidea,  bowerer,  that  tbe  want  of 
■uch  certificate  shall  not  prevent  tbe  proprietor  from  aelling. — 
and  accordingly  Mr  Andrew  did  lell,  Tbe  purchasers  must 
bare  been  aware  that  Mr  Andrew  held  no  certificate  ;  but  tbey 
nay  themaelvea  apply  for  certificates  of  tbe  numbers  of  tbeir 
■bares.  If  the  defeader  applies  first,  I  ace  nothing  to  biodec 
tiim  to  get  any  ten  mimbcrs  be  chooses. 

Lord  Cniiit  thought  the  defender  liud  urged  no  nincient  plea 
«gainit  payment  of  tbe  price. 

Lord  Batgraf  agreed  with  Lord   Gllliea.  that  tbe  defender 
might  hare  gone  to  tbe  clerk,  and,  being  tbe  firat  applicaoc,  bare 
^l  any  ten  numbers  of  the  unspecified  aharea  be  cfause. 
The  Court  altered,  with  expennea. 

First  Division — Lord  Ordinary,   Fullerton Acl.  Jameson 

•nd  J.  S.  More;  J.&  W.  Dyinock,  W.S.,  Ageiitn.— ^A.  Mon- 
teatb;  Thomas  Qrahaae,   W.S.,  Agent.— Mr  Bell,  Clerk.— 

IG--D-]  ^____ 

22d  November  I83S. 

No.  55. — Troiisoh  Paui,,  Siupenrier,  v.  Johw 

SilvRRAY  and  hit  Agevts,  Respondent*. 

Buspenaion — Expenses. 

Thii  WM  a  sQHpeniion  of  a  proceai  captlnn,  on  the 

grounit  that  the  suspender's  agents  were  CHlitled  to 

posieMioii  of  the  process,  to  Inv  it  befsre  an  oocuunt- 

wit.     The  Lord  Ordinary  (Gillie*)  refnaed  the  bill. 

The  retpondent,  Mr  Murray,  reclaimed,  in  ao  far  at 

ftfl  waa  not  found  entitled  to  expense* ;  but  the  Court, 

in  the  tpecial  ctrcom stances,  adhered. 

First  Dirision — Lord  Ordinary,  Gillie*.  —  Jcl.  Skene  ; 
Thomson  Paul,  W.S.,  Agent.— j4».  Deanof  Faealty  (Hupe); 
Wotbcrspoon&iHaek,  W.S.,  Agent*.— Mr  Kollani  Clerk 

22d  November  16S3. 
No.  56.— Hbbht  Walkir,  Sutpmder,  u.  Tub  Rev. 

RoBKHT  SWANN,  Charger, 

Ptocets— Remit. 
In  this  caae,  the  parlle*  had  virltially  referred  to 


the  auditor  the  amount  of  expense*  whii^  should  be 
p»id  by  the  lUHpender  ;  hut  a  di>pute  arose  a*  to  whe- 
ther the  account,  a*  taxed  under  tbix  reference,  in- 
cluded a  turn  of  30b.,  being  the  expense  of  the  refusal 
of  a  bill  of  (uapenciun,  offered  by  tbe  *u«pender'a 
author.  The  Lord  Ordinary  held  that  it  wa*  included : 
but  tbe  charger  baTing  reclaimed,  the  Court  remitted 
of  new  to  the  auditor,  to  report  whether  the  said  suui 
was  included  in  the  account  taxed  by  him. 

First  Division. — Lord  Ordinary,  Fullerton  — Jet,  Lord  Ad- 
vocate (Jeffrey)  and  J.  Anderaon  i  J,.  Mackiiilosb,  S.S.C. 
Agent. — All.  Ituthcrfurd  and  George  Robinson  ;  GeOa  Monro, 
S.S.C.,  Agen^— Mr  Rolland,  Clerk._Lt;.^.] 


22d  November  1833. 

No.  57.-~Carol[ne  Kbnnedit  or  Currie,  Purtuer, 
V.  Jaues  CuRRtc,  Defender. 

Proceu — Aliment — Husband  and  Wife — A  wife  pttrttunt  a 
pncea  of  M/Hratimt  from  ktr  kmband,  OH  the  gnmitif  of  mot. 
trtalatenl,  kiuiiiigbanjbtinilfy  tkt  Lord  Oraiiiary.al  Ihe  riling 
of  lilt  Court,  entill<rd  la  £iO  of  inlrriiH  alimtHl,  in  rei^ieci  na 
t^fviiluai  IPS!  made — HeU,  thai  tlie  AhiAeik'  i'i  barmlfnm  re- 
claiming againil  lAii  inlerlaciiliir,  allhoiigli  Hi  eeunitl  did  not 
eontenl  to  il,  tat  merelf  tialeil,  that  rather  tkan  the  Lord  O.tU- 
nary  Mhauld  rtyri  the  f twtfWH,  Jw  KBUldimt  apppte  Oie  deertt. 

The  pnriuer  raised  an  action  of  separation  and  alt- 
meiit  againat  her  husband,  on  the  ground  of  maltreat- 
ment. Defences  were  lodged,  denying  tbe  statement* 
in  the  Rummans.  The  pursuer  then  moved  the  Lord 
Ordinary  to  award  to  her  an  interim  aliment  pendente 
lite,  and  to  enable  her  to  defray  the  expenses  of  pro- 
cess. Minutes  of  debate  were  ordered  on  this  point ; 
and  thereafter  the  Lord  Ordinary  (Corehouse)  pro- 
nounced the  following  interlocutor  and  note  : 

"  The  Lord  Ordinary  (I  lib  July  1S33.)  in  respect  no  oppo- 
aition  i*  made  by  Ihe  defender,  decerus  agiiuit  bini  for  tbe  auut 
of  twenty  poundt  Sterling  of  interim  aliment  to  the  puniirr,  to- 
gether with  the  exprnic  of  extract,  if  necevary,  and  atlowa  in 
interim  decreet  to  go  out  and  be  extracted  accordingly — Note. 
— By  the  practice  of  the  Commissary  Court,  as  proved  by  ■ 
number  ufdeciaroiu,  a  wife  pursuing  a  divorce  on  the  ground  of 
adultery,  or  of  teparation  on  tbe  ground  of  indignity  and  iiU 
treatment,  wai  not  entitled  to  demand  tbat  aliment  ihould  be 
modilied  to  her  tn  initio  lilii,  or  until  the  has  brought  a  lemipltna 
l>r(tafia  of  her  libel.  Tliougb  in  some  eircumitancea  Ibit  may 
be  proper,  the  Lord  Orrlinary  entertains  great  doubts  whetber  it 
should  be  laid  down  at  a  general  rule,  particularly  as  it  seems  to 


meant  of  sup|>orting  herself,  or  carrying  on  ber  action,  bat  what 
■he  derive*  from  ber  husband,  the  neceiaary  consequence  would 
be,  that  she  mutt  rrturn  to  bis  bouse  till  part  of  ber  proof  is  led, 
which,  in  Ihe  caae  of  adultery,  n-ould  be  a  total  bar  to  her  action, 
and,  of  ueuiiia,  might  expose  her  to  such  treatment  as  no  woman 
it  bound  to  snbmiC  to,  and  even  endanger  ber  life.  But  wbalever 
might  have  been  the  rule  of  tbe  Commiatar^  Court  formerly,  it 
is  particularly  inapplicable  since  tbe  jnrisdictiou  bas  been  altered. 
The  Commiitaary  Court  Bat  de  die  in  diem,  witneties  might  b* 
examined  at  any  lime,  and  the  Judge  Exaiuinalor  himself  bad 
power  10  award  an  aliment  whenrrrr  be  ihougbt  the  trati^iH 
/irotatio  waa  adduced.     Now  that  the  Commissary  can  only  re- 


wife  in  destitute  drcumttancet.  aueb  at  the  purauer  ia  ri 
ed  to  be  in  the  prevent  cate,  should  be  left  without  meant  ot  my 
kind  fur  •  period  of  four  monihi  of  vacation.  The  Lord  Or- 
dinary haa  taken  [he  cate  to  report  at  a  general  qnestion.  In 
the  partiru!ar  circumttsnces  of  this  rase,  he  ha^  no  hetilation  of 
modifying  un  interim  aliment  of  JtlO  Sterling,  especially  at  it 
bas  iKit  tivni  u|T|Hnc(l  by  the  defEiidcr." 
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Tbedefiander  reclaimed;  but  to  this  reclnimlng  note 
it  wax  iibjected  in  limine,  that  the  defender  wa»  barred 
from  racluiming,  in  respect  the  Lord  OrdJnarjr  l)ad 
ii)tiiaaied,  on  llie  last  day  of  the  aummer  Se«Biun,  that 
if  the  decree  wat  u{>pni>pd,  be  wmild  report  the  point 
before  t)ie  riaing  of  the  Cuort ;  whereopon  the  counsel 
for  the  defender  stated,  that  though  he  could  not  cun- 
fi-nt  to  tlie  decree,  he  would  not  oppone  it;  and  the 
iuterlocuturreclaimed  Bgainit  wa»  accordingly  pro- 
nounced. 

Lord  Prrtulent. — If,  in  contequence  oftbedefenilernor  oppos- 
ing [he  decree,  the  Lord  Ordinar)'  wu  prevented  from  rr|M>rling 
lilt!  qui^iiun  at  the  end  of  the  Sftcion.  ibe  cbm  i*  tbe  ume  u  if 
ibe  defender  bud  consented  to  the  derree. 

Lbrd  Giliici. — This  is  not  tlie  oidiiiary  case  of  a  noM  reftiii- 
natuia.  Tbe  Lord  Ordbu-y  iniimsted  tbat  be  would  report  the 
uiiestion,  uuleu  tbe  defendef  vritbdrew  bit  oppoaiiioii,  which  be 

'  Rutherfurd,  foc  punuer. — The  note  ahould  be  refuted  at  in- 
eoinpetent. 

Lord  Prrtidtnt — It  is  not,  pniperlf  speaking,  incompetent. 
The  belter  form  is  to  Bdbere. 

The  Court  adhered,  vitb  expenses  since  the  date 
of  ihe  Lord  Ordinary'!  interlocutor. 

Pursurr'H  Anthoritiet  u  to  Aliiiienr.^^Ferj>u*on'ii  CahiTitt. 
Taw,  p.  IS-2.  Lady  L«nnax  d.  Irfiid  LovhC,  SSd  Mareb  1759; 
M.  5^77.  Udf  Iiivemytie  v.  Her  Huabvid,  27lh  February 
171 1  ;  Broivn't  Sup.,  p.  680.  Cranimond  v.  Allan,  25th  Ja- 
nuary 1756;  M.  5B86.  Fraeers.  Abeniethy.  Ilth  Murcb  1774; 
L  Hailet,  p.  577.  Grahame,  3d  June  1820;  4,  S.  &  D.,  p. 
C70.     Aiirieraoii,  eth  March  1619,  F.  C. 

Defender's  Aiitboritiei  as  to  Aliment l^tbian'i   Conniil. 

1m«,  127.  8.  9.  &  107.  Ander«on  p.  WeUb.  December  1730. 
Sim  n.  Milt,  December  1733.  Dournesv.  JobnMon,  1741,— all 
in  MS.  Collection  in  CommisfHrj  Court.  Irviiip  o.  DonHld*on, 
Octuber  1620.  Loekbsrt  v.  Thumson,  April  1621.  Tomlin 
D.  BuwneiM.  1819. — all  in  Commissiry  Kec<itds.  Klnxwell  v. 
Wall  nee ;  Mor.  HuBband  &  Wife,  A]>p.  No.  7.  Siuseii  v. 
Campbell,  decided  in  HouBe  of  Lords;  2.  WiUon  and  Shaw'a 
Appeal  Caaei,  p.  927-6. 

First  Dirision.— Lord  Ordinary,   Corehunie. — jtcl.    Rotber- 

furd   Bud    Jmnes   Miller;    A.    Rubtnaon,  W.S.,   Agent Alt. 

DeinofPa<-uliy(Hop«)aadOrabBml3eUi  W.  Hunt,  W.S., 
AitUL—lG.D.] 

22d  November  IS33. 

No.  58.— Allan  Fullarton,  Purtutr,  v.  John 

Hamilton,  &c.,  Drfendert. 

Title  to   Purtue— Reduction— Heir  of  Entail— Base   Iiifeft- 

ment — Expencn — Part  of  an  inlailed  cuait  bauiiie  bfrii  told 

Jor  Ttnleatiiuea  of  the  land-t<,z,  and  yurchaitd  far  LehiBj  o/ the 
ttir  of  tniait  in  jHintuion,  mho  Jtiint  iafcfl/itenl  an  Aii  omt  pre^ 
cr/H,  mllioiil  a  eonfirtnatian  from  Ihe  luprrior;  and  kaving 
lUerraJirT  Mold  tie  landt,  and  Inue  injeftrntnt  being  lakm  iy  the 
purciater  ;  and  on  llie  dicaut  of  the  leller,  iht  nctt  heir  baring 
made  vp  litiet  to  the  lahole  eilale,  bg  a  prectpt  of  dare  eoiistat 

Jromthe  mprrior — Held,  I.  That  Ike  truttet  of  Ike  punAaier 
HI  entitled  to  puriut  an  aelivn  ^  dtclarutur,  la  haoe  il  found 
and  ilrclored  thai  Ihe  laid  $aU  wai  valid  aad  uiuhaHengeahie. — 
II.  That  he  had  no  title  la  puriue  a  reducliun  of  $aUI  t-rccrpt 
iifrXtn  eoiiatat,  at  I'l  eould  not  afficl  the  tubullern  tilti  by  »hich 
he  held  the  landi,  nor  pnoeni  Aim  from  leUng  out  a  coujirma- 
lion  /niiH  the  iuiierior.—III.  Thai  be  vm  entitled  to  the  et- 
peutt  of  brining  the  lummunt,  c^ua  lunnunt  ofdedarator,  anJ 
of  tu /'porting  Ike  Mm!  ogiiinil  tht  dejciice  that  no  exptiuei  ihould 
be  aUeaed. 

The  pursuer  Allau  Fullerton,  nccoiititnnt  in  Glas* 
gow,  and  trustee  lor  the  i:reditutii  of  the  deceaiied 
Archibald  Keir  of  Avenbolm,  raided  on  action  of  re- 
duction and  (Ivclarator  againi>t  Jobs  Huuiilion  und 


others,  heirs-substitute  of  the  entailed  estate  of  Fair- 
holm,  setting  forth — That  tbe  deceased  Charles  Ha- 
milton of  Fsirholm,  and  Hagb  Moitinan,  hit  trustee, 
•old  by  uublio  roup  the  lands  of  Sunn ysides,  part  of 
Uie  entailed  estate  of  Fairholm,  to  M«nr  TfaoBiaa 
Burns  for  £608,  who  declared  it  to  be  for  behoof  of 
the  Rer.  Peter  M'Beth,  minister  of  Glasfurd.  Tbe 
tale  took  place  before  the  Sheriff-substitute  of  La- 
narkshire, in  the  Court-house  of  Hamilton,  and  pro- 
ceeded on  the  warrant  of  the  Court  of  Session,  under 
the  Act  42d  Geo.  III.,  for  the  redemption  of  tbe  land- 
tax.  M'Beth  aftertrards  declared  that  the  porebate 
waa  made  by  him  for  the  said  Cbarlet  Hamilton,  to 
whom  be  re-disponed  the  lands.  Thereafter,  Mr 
Hamilton  disponed  (he  «ame  to  Claud  Ruiuel),  ac- 
countant in  Edinburgh,  jn  trust,  and  he  sold  them  to 
Archibald  Keir  of  Avonbolm,  who  was  infeft,  and 
thereafter  disponed  them  to  the  purtaer,  as  trustee 
for  behoof  of  his  creditors.  The  diapusiUun  by  Charles 
Hamilton  to  M'Beth  iMintained  an  obligation  to  infeft 
a  se  vei  de  te,  and  a  pruenratory  of  resignation  and 
precept  of  sasine.  M'Beth  assigned  the  unexecuted 
prucuratory  and  precept  to  Cliarlea  Hamilton,  who 
took  infeftment  on  his  own  precept,  and  held  of  him- 
self at  auperiwr.  Tbe  aubsequent  dispositions  to  Mr 
Ktisiietl,  Mr  Ketr,  and  the  porsuer  Fullarton,  contain- 
ed the  name  obligation  to  infeft;  and  each  of  ihem 
took  infoftment  upon  the  precepts  of  sasine  in  their 
respective  dii, positions.  5ioue  of  these  infeftmenta 
were  conSrmuii  by  the  superior,  the  Duke  of  Hamil- 
ton. After  Charles  Hamilton's  death,  the  defender, 
John  Hamilton,  made  up  a  tide  to  him  as  heir  of  en- 
tail, by  8  precept  of  dare  constat  from  the  Duke  of 
Hamilton,  and  m  a  aeries  of  letters,  gave  the  defen- 
der reason  to  believe  that  he  intended  to  reduce  tbe 
•ale  of  Sunnysides  by  his  father. 

The  sunimonii  concluded  for  exhibition  and  redac- 
tion of  said  precept  of  dare  eomtat,  granted  by  the 
Duke  of  Humilton  on  20ih  December  lti23,  for  in- 
fefting  the  defender  as  nearest  lawful  heir  to  tlie  dw- 
f:eased  Cbarle*  Hamilton,  last  rest  and  seised  in  tlie 
foresaid  subjects,  inter  alia,  on  the  following  ground* : 

"  Secando,  Tbe  laid  precept  of  dart  conitaj  fals-  ly  and  errone- 
ously aeti  forth,  that  the  Mid  Charles  Hamilion  died  taai  tckI 
and  seised  as  ot  let  in  the  fureoaid  land,  of  Suiinysides,  7'cnia, 
The  said  Cbuflea  Hamilton,  by  tbe  sale  and  conveyiuices  liire- 
aaid,  wliieb  were  made  and  granted  long  prior  to  ibe  dates  of 
■«id  jirecept  of  dare  cvntiai,  and  instrument  of  Mkine,  vrai  com. 
plelely  divested  and  denuded  of  the  Kaid  lands  and  olhens  H> 
that  no  right  or  title  to  tlie  same  reiiiuiiied  in  bun,  lu  whiiib  tbe 
said  John  Hamiliun  eould  succeed,  ur  which  be  could  acquire, 
by  the  said  pre<'e|it  of  dare  conital,  and  instrument  of  aaaiiie; 
and  Quarto,  The  pursuer's  ptedeccssora  and  author't  stood  feu- 
dally itiresied  and  seited  in  tbe  said  lands,  prior  tu,  and  at  tbe 
dates  of  llie  said  precept  of  clare  coniial,  aud  iuttiumeut  of  oa- 

The  summons  then  concluded  that  it  should  be  found 
and  declared  that  ihe  said  aale  by  Charlea  Hamilton 
WHS  valid  and  effectual,  and  the  cunveyance*  of  aaid 
lands  to  the  [lursuer  and  his  author  were  unchallenge- 
atile,  and  thai  the  defenders  should  be  found  liable  in 
expenses. 

Ill  defence,  it  wa«  pleaded — [.  Although  every  par- 
ty who  entertains  doubts  of  the  validity  of  liis  own 
litlo  hiu  a  right  iw  Liitig  au  at:tiou  declaratory  of  its 
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validity,  he  hu  no  ri^ht  to  inniit  in  a  personal  conola- 
aion  for  expen«M  againU  those  hj  whom  hi*  title 
oerer  wa*  <alled  in  qneition.  The  conolaiioa  for  ex- 
penMH  ought  to  be  directed,  and  in  practice  always  is 
dii'Hutud,  only  af^ainst  tlioie  who  appear  in  the  action, 
»nd  state  objeelions. — II.  In  so  far  as  this  is  an  action 
of  reduction,  the  pursuer  has  no  title  to  insist  in  it. 
He  hHs  no  tide  to  call  for  production  of  the  defender's 
inrestitare  in  the  dominium  directum  of  the  lands  of 
Siina^iide.  So  long  as  he  (in  terms  of  the  option 
contained  in  the  different  dispositions)  prefiers  to  hold 
the  property  in  qne«tion,  of  and  nnder  his  immediate 
aathors,  the  invontiture  of  the  defender,  as  their  sn- 
',  is  a  part  of  the  pursuer's  own  title.    If,  on  the 


other  hand,  the  pursuer  orefere  holding  of  the  Onke 
of  Hamilton,  he  has  only  to  apply  for  a  charter  of 
confirmation  of  all  the  sasines  sutwequent  to  the  ori- 


ginal sale,  in  which  oa^  lie  will  hare  a  title,  neeea- 
sarily  superseding  the  infeftments,  both  of  the  defen- 
der and  of  his  father,  in  the  lands  of  Sunnyside.— III. 
The  pursuer  has  neithpr  title  nor  interest  to  call  for 
production  of  the  defender's  investiture  in  the  entailed 
««iate  of  Fairfaolm,  with  a  view  to  its  total  reduction, 
as  concluded  for  in  the  libel.  The  defender  farther 
averred,  that  his  agents  had  irrittflD  to  the  porauer's 
agent  in  the  following  terms : 

"  We  bare  no  tvioh  to  begin  a  law-iuit  froni  wbicb  neither 
party  can,  ■■  it  appean  to  ui.  reip  tnj  solid  sdrantsge  j  and, 
tberafore,  befora  iricurring  any  farther  expenie,  ws  nulte  (bti 
propuial  on  lbs  part  of  Mr  Hamilton  : — Wc  will  coniBnt  to  jour 
obuiuing  a  decree  of  reduction  and  declarator,  provided  you 
nilt  amend  your  lummons  j — lit,  by  stating  that  the  reduction 
of  Mr  Hamillun'i  title  in  dems]i(Ied,  only  in  *o  far  as  11  containi 
the  lands  which  were  told  by  hii  father;  and,  Sif.  ttut  yourcon- 
cluiion  for  ex|>en*es  shall  b«  only  against  sncb  parlies  as  iball 
appear  and  lodgw  defences." 


"  Having  conaidered  the  summona  and  defences,  and  heard 
psTtiei'  procuratorB,  particularly  on  the  second  and  third  defences, 
wbich  conaiit  of  objpctiona  to  the  purauer's  title  to  insiatln  the 
reduction  ;  in  respect  tbat  tbe  pursuer  stands  itifelt  in  the  lands 
in  queation  by  base  holding,  under  tbe  iCTeni]  conveyances  men- 
tioned in  the  defences,  flowing  from  the  original  disposition  by 
the  deceased  Charles  Hamilton,  father  uf  tbe  defender,  and  con- 
taining procuratoiy  of  resignation  and  precept  ol'saxine,  and  thst 
neither  tbe  puriuer  nor  any  of  hia  authors  baa  completed  any 
title,  by  reiignatioii  or  coiilirination,  lo  be  held  of  the  superior 
of  the  aaid  (.'harti-9  Hamilton  ;  and  in  respect  that  the  title 
made  up  by  tbe  defender,  aa  the  heir  of  tbe  aaid  Cbarlei  Hamil- 
ton, by  precept  of  cbrc  caiifaf,  ninnuti  in  any  manner,  interfere 
with  or  affect  either  tbe  title  of  tbe  pursuer  in  tbe  property,  as 
held  by  his  subaltern  infeftnierit,  or  his  ri|;ht  to  complete  a  title 
to  be  beld  of  the  superior  ot  the  said  CbarleM  H.iiailton,  and  the 
defender  bis  heir,  under  the  di'poiition  and  procuialorv  of  re- 
signation K'snted  by  tbe  Haid  Charter  Hamilton :  Finds,  that 
the  purauer  bas  no  title  or  interest  to  call  for  or  reduce  ftbe  pre- 
cept of  ciar;  cDHifni,  and  iiiatniment  of  assiiie  mentioned  in  the 
sum  Dions  and  su  tsraustsins  the  aerond  defence:  Finds,  tbat 
if  the  purauer  were  otberwiie  entitled  (o  insist  in  the  reduction, 
tbe  conduaions  of  Ibe  summons  are  sufGclenlly  qualilied  to  pre- 
vent its  application  to  any  lands  cuiitained  in  the  deeds  called 
for,  other  than  thoae  held  by  tbe  pursuer,  and  therefore  subject 
to  the  previous  findings,  repels  the  third  defence  as  unneFefsary ; 
Find*  that  the  pursoer  has  s  sulGcient  title  and  interest  to  insist 
in  the  declaratoty  conclusions  of  the  suminona,  and  far  expenses  ; 
and  in  respect  that  the  defender  states  that  lie  dues  not  ouject  to 
decree  of  declarator  being  piunouiiced.  Finds  it  nnneccsuiry  lo 
close  a  record,  and  finds,  decerns,  and  deduces,  in  terms  ul  the 


libelin  tbe  dedarstory  conduaions  thereof:  Finds  the  punuer 
entitlsd  to  the  expense  of  railing  ibe  summoiu  as  a  suinmunt  of 
declarator,  and  bringing  the  same  into  Court,  and  uf  aupi'iirting 
It  against  the  derc[ice  on  the  point  of  exjiense^i  and  finds  irii 
Other  exp«t>ses  due  to  either  party. — fi'alt.~-ti  was  auxiuusly 
maintained  by  (he  pHniUer"!  counsel,  tbat  the  defender  was  not 
entitled  to  include  the  land*  in  question  in  tbe  precept  of  elart 
eontlal,  and  tbat  the  title  so  made  creates  a  mid-Jm pediment  tu 
prevent  the  pursuer  from  either  executing  the  procuratory  of  re- 
signation, or  obtaining  a  title  by  coiitiruiation.  Tlie  l.utd  Or- 
dinary, frotn  respect  to  tbe  slatenipnth  so  urged,  has  taken  tinio 
to  consider  the  matter  carefully.  But  he  cannot  see,  cither  ihut 
while  Ibe  sub-vasaal  continued  to  hold  base,  there  was  any 
thing  to  prevent  the  heir  uf  the  gninter  of  tbe  procuratory  from 
taking,  or  tbe  superior  from  granting,  a  mere  renewal  of  tbe  in- 
vestiture in  the  person  of  tbe  heir,  or  that  such  renews!  can  pre- 
sent any  obstacle  whatever  to  the  pursuer  rendering  bi»  riglit 
public  by  resignation,  or  ubtaining  a  confirmation.  The  heir's 
investiture  is  plainly  s  part  of  his  own  title,  as  lung  as  he  chooses 
to  hold  bsse  of  tbe  graiiter ;  snd  so  far  from  being  an  injury  to 
hiia,  it  is  an  adnintsge,  in  so  far  as  the  fee  of  tbe  mid-auperiority 
is  thereby  full.  In  fact,  the  uiily  parly  who  could  have  hud  sr 
interest  to  object  to  the  precept  uf  dare  conifoJ  was  tbe  over- 
superior  ;  but  he  having  chosea  to  grant  iL  no  injury  can  thereby 
arise  to  the  pursuer,  who,  by  executing  the  prucuratory.  can  at 
any  time  supersede  (he  infeftmenl  of  tUe  defender  aa  the  heir  of 
the  granter,  as  effeiaually  as  he  ruuld  have  superseded  tbat  of 
the  grsnter  himself  in  his  lifetime.  The  procuratory  is  j  ust  as 
efiTectual  after  his  death  as  before  j  and  as  the  defender  in  this 
point  desrly  represents  him,  and  is  eadem  pertaaa,  it  is  equally 
effectual  i^inst  him.  It  was  admitted,  and  taken  for  granted 
on  all  hands,  in  the  case  of  Dundaa  against  Dcummond,  February 
10,  1769,  tbat  it  WHS  quite  competent  for  tbe  beir  of  the  granter 
of  such  B  procuratory,  to  obtain  a  renewal  of  the  investiture  in 
bis  own  person,  tbe  only  question  being,  Whether  tbe  granter, 
holding  by  baas  infeflment,  could  compel  bim  to  do  so?  And 
indeed  how  can  there  be  a  doubt  of  thin,  when  it  is  evident,  tbat 
if  the  granter  of  the  procuratory  bad  not  been  himself  entered 
with  the  superior,  the  granter  could  compel  the  heir,  as  be  could 
bavi;  compelled  the  ancestor,  to  take  an  entry  ;  in  which  case  he 
would  come  precisely  into  the  sidMtioii  In  which  the  defender 
now  stands  in  regard  to  the  pursuer.  The  Lord  Ordinsry  thinks 
(hat  the  pursuer  is  entitled  to  tbs  exprjues  uf  his  declarator, 
whether  the  disputed  letter  stated  by  the  defender  to  have  been 
sent,  but  denied  by  the  pursuer,  was  really  sent  and  received  or 
nut,  because  by  the  previous  intimation  of  an  intention  to  chal- 
lenge the  title,  hs  disturbed  tbe  validity  of  it,  snd  rendered  a  de- 
clarator necessary  ;  snd  though  be  thinks  bim  vrrung  ss  to  the 
reduction,  hs  does  nut  think  that  there  is  giouods  for  sutyecting 
bim  in  the  past  expenses  on  tbat  account." 

The  pursuer  reclaimed,  but  the  Court  adhered. 
Second  Division. — Lord  Orditiarr,  Monereiff, — Jcl.  MarabslL 
—M.  Keay.— John  Elder,  W.S.,  and  M'Intosb  and  Ducat, 
W.S.,  Agents [J.r.y/.] 

Q2d  Sovembrr  183,?. 
Ko.  59, — John  Hendrrkoh,  Pursaer,  v,  John 
Gkddks,  Dtjcnder. 
Bipenses — Agent  and  Client — Exchequer  Court — A  pvty  baa- 
iHgttenaegitilleiliilaH  Eichequtr  Court prmxti ;  and  Ihi  cJiarge 
in  a  MfCoHd  actio't /*iwiftg  been  departed  Jrom  ;   amt  an  actiuit 
liBtiiig  bttn  railed  in  tlit  Conn  vf  ileiHini,Jbr  pagmenl  of  t lie  er- 
pfiuei  iaCHimf  in  ctiducling  mid  cnuiei ;  the  Court  repelled  tie 
de/enai,  inoali-iitg  a  charge  of  iif^leel  ofiiulruelions  bg  the  ogmJ  i 
■xd  rtmiUgd  tht  aicuiuiU  to  ie  taicd  m  £iehegiieT. 

John  Henderson,  solicitor  in  the  Exchequer  Court, 
Edinburgh,  raised  an  action  against  the  defender,  a 
glass-manufacturer,  Glasgow,  conctnding  for  payment 
of  £61,  11.  S!.  uf  a  hnsiness  atMHiunt,  for  conducting 
the  defender's  case  in  certain  Exchequer  pruiecuiiuns. 
Inotiecase,  the  defender  WHS  acquitted,  and  in  another, 
the  charge  was  departed  froin.     The  defiinder  alleged 
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that  tlie  pursuer  hud  neglected  hii  inttnictioni,  in  not 
luyinfc  the  case  before  the  CrnwTi  nnuniel ;  itnd  that  if 
e  su,  the  chnrges  wuiild  hfire  been  g-iren  n^ 


befure  thej 


e  bruufi^ht  into  Court,  and  little  c 


expenxes  incurred.  Tlie  pursuer  pleaded — I.  The 
business  to  Which  the  account  sued  fur  relate*,  having' 
been  npceisarily,  currectly,  and  snccesitfully  conduct- 
ed by  the  pursuer,  and  the  account  being  charged  ac- 
cording to  the  practice  of  the  Court  of  Exchequer,  tho 
defender  is  bound  to  pay  the  same. — 11.  The  pursuer 
liaring  conducted  the  proceedings  in  the  manner  pro- 
fessionally required  of  him,  and  baring  neither  dia- 
obpyed  nur  neglected  any  instructions  given  by  the 
defender,  nu  defence  can  be  maintained  on  this  ground. 
Answered— I.  Where  an  agent  employed  by  m  party 
violates  the  instructions  given  to  him,  be  loses  all 
claim  fur  the  expennes  that  may  have  been  incurred 
ill  transacting  the  hnainest  to  which  these  initractioni 
rf  lated  ;  at  least  he  loses  all  claim  for  whatever  portion 
of  these  expenses  would  not  hare  been  incurred,  or  if 
Incurred  might  have  been  recovered  froraanutber  qaar' 
ter,  had  the  instructions  given  him  been  obeyed. — 
II.  In  the  present  instance,  the  pursuer's  claim  against 
the  respondent  is  excluded  by  the  manner  in  which  he 
acted   in    transacting  the  busioeai    intrusted  to   hta 

Lord  Medtryn,  on  13th  June  1833, 
"  Repels  Ibe  derencH.snd  reoilti  the  account  punued  forto  the 
Rumembniirerof  the  Court  of  Exchequer,  to  tax  the  ssmeand 
report :   Farther,  finds  the  defender  lisljle  to  the  punuer  in  ea- 
jwnsei,"  &c. 

The  defender  reclaimed,  but  the  Court  adhered. 

Second    Division Lord   Ordinary,    Medwjn.— .,fet.   J-  S. 

Mur«.—AIi.  Wood W.  A.  O.  &  R.  Ellis,  W.S.,  and  Alex. 

Fleming,  W.S.,  AgeiiU.— Mr  Holland,  Clerk.— L-^- f^-^- J 


asd  November  1833. 

No.  60. — Poor  Jonw  Cno&tBtE,  Pursttn,  b.  Jambs 
Lakdalk  &  Andkew  Pridr,  Dcfenderi. 

Justice  of  Peace  Decree — Reduction— Statnte,  4  Geo.  IV.  c. 
46—/.  A  lummdni  ef  tt<laeliBn  ofn  Jiiaict  af  Ftact  dtcret,  on 
the  pounii  af  malice  and  opiireuiot,  diimiitiil,  in  rtipict  caii- 
tioH  n'oj  ng(  fauHil  far  e^pttutt  htfart  iht  ealliHg  ef  lii  ctitig, 
in  Mi-mi  of4lk  Gm.  IV.  ckap.  48,  «e.  15.—//.  Q-cuitn 
raited,  triu-tliir  a  mmiHont  <f  retluclioa  af  i  Jutlict  af  Ptate 
■' '"  rendered  comfiettia  6y  libttliiig  maliee  r     '  -    


le  fieri  of  the  Jtilirei,  witkau 


lalingfucli  rebsvant  ID  iifer 


The  pursuer  brought  an  action  against  the  defen* 
<ler4,  setting  forth.  That  in  March  IttS^,  he  had  gut  a 
quantity  of  meal  grinded  at  the  defenders'  mill,  the 
dues  of  which  he  Imd  paid,  conform  to  the  following 
receipt  granted  by  Pride,  the  servant  of  Mr  Landale  : 

'■  WooDHll.l,  a*  April  1833.  — Received  rrom  John  Crsm- 
l>ie  Iwevc  boll^,  3  f.  nst^.  Produi-e  uf  ineal,  1 1  bolli,  il  Grlurs  ; 
fur  inakiii);  |-2a.  Received  paineiit,  IS^  (Signed)  And. 
Pkidg  fur  J.  Lan'uai-i:." 

That  the  pursuer  was  thereafter  summoned  before 
the  .lustice  of  Pe:ice  Coart,  held  at  Auchtermnchly 
on  18tli  April  1832,  at  the  instance  of  Pride,  on  be- 
half of  his  mast«r,  for  the  said  sum  of  Hr.  t  when, 
notwithstanding  that  he  exiiibited  the  foresaid  re- 
ceipt, the  Jutcices  decerned  against  him  in  terms  of 
the  claim  ;  against  which  deciaiun  he  protested  ;  That 
■a  virtue  uf  this  decrue,  tho  pursuer  was  apprehend- 


ed on  19th  June  1832,  and  imprisoned  in  Falkland 
jail,  from  which  he  was  only  liberated  an  consigna- 
tion of  £1  literling;  and  the  officer  who  appreheuded 
the  pnrsuer,  failed  to  report  his  imprisonment  to  the 
Justices  next  Court  day,  ia  terms  of  ti  Geo.  IV.  c 
4S,  sec.  13  1  Thai  by  the  foreaaid  decree  and  pro- 
ceedings, the  said  Justices  and  tbe  defenders  bad  act- 
ed maliciooily,  illegally,  and  oppressively  towards  tlie 
pursuer,  and  therefore,  ooncluding  fur  reduction  of 
the  said  decree ;  and  the  same  being  reduced  and  svt 
aaide,  then  for  damages  and  expenses.  In  defence,  it 
was  stated,  that  the  pursuer  had  ubtuned  possession 
of  the  receipt  for  the  grinding  dues,  witlioul  paying 
the  money,  which  he  promised  to  send  by  return  of 
the  carter  who  drove  the  meal,  but  that,  without 
doing  so,  he  had  fraudulently  kept  tbe  receipt;  whii^ 
being  clearly  proved  to  the  Joatices,  they  properly 
decerned  against  him  for  the  amount:  'I'hkt  there 
waa  no  malice  or  oppression  un  the  part  of  the  Jua- 
tices:  That  the  defenders  were  not  responsible  for 
tbe  offiuer,  who  bad,  however,  duly  reported  the  im- 
prisonment ;  and  that  tbe  pursuer  had  neither  expe- 
rienced any  illegal  treatment,  nor  auSered  any  da- 
mage.  Uesides  their  defences  on  the  merits,  the  de- 
fendera  stated  the  following  preliminary  pleaa:— I.  Tbs 
action  is  inoompeteut,  nndar  6  Geo.  1 V.  c.  48,  sect. 
14,  there  being  no  relevant  groonda  libelled  to  infer 
malice  and  oppression  on  the  part  of  the  Justice*.^ 
II.  The  Justices  ought  to  have  been  called  as  partuta 
to  this  action. — III.  Tbe  action  falls  to  be  dismisa«)d| 
in  respect  tlie  pnrsuer  has  not  found  caution  for  ex* 
penses  before  the  calling  of  the  cause,  in  terms  uf 
the  Act  6  Geo.  IV.  c.  48,  sec.  15.— IV.  The  snm- 
mona  is  null  and  inept,  not  having  been  written,  aigii' 
ed,  and  passed  according  to  the  laws  and  regulations 
applicable  to  letters  passing  the  SigneL 

Tbe  Lord  Ordinary  (Moncreiff),  on  27tb  June  1833, 
pronounced  the  following  interlocutor  and  note : — 

"  The  t«rd  Ordinsrjr  having  considered  the  summons  and 
derences,  and  heard  parties'  procumtort  on  the  prrliiuinary  ite- 
fences.  Sustains  the  [bird  preliminary  defence  ;  Finds,  that  tbe 
csiling  of  the  summuns  was  incompelelit,  in  respect  tEiat  caution 
bad  not  been  previous)^  found,  in  terms  of  the  eipreu  ensct- 
meiiC  of  the  15th  sect,  of  the  Statute,  6  Geo.  IV.  e.  48:  Find*. 
that  the  seiion  is  not  tegslly  in  Court  by  the  summons  so  culled, 
and  disDiisies  the  same,  wltfaout  prrjiidiee  to  sny  olberaummona 
which  inny  be  duly  brought  inro  Coail,  and  decerns :  Finds  the 
pursuer  liiible  in  expenses,  and  remiu  tbe  account,  wben  lodged, 
to  tbe  uiditor  to  lux  the  tame,  and  to  report. — A'ofc — Tbe 
Lord  Ordinal/  is  very  elesrly  of  opinion,  [bat  the  ^rtl  prelimi- 
iiiry  defence  is  also  well  founded,  and  that  there  is  a  total  in- 
competency in  tbe  reduction  under  tbe  summons  as  libelled  ; 
because  it  is  neither  laid  on  any  violation  of  tbe  Statute  in  the 
form  of  the  proceedings,  nor  is  any  statement  made  relevant  to 
iiirer  malice  and  oppression  on  (be  part  of  the  Justices :  The 
facts  represented,  at  the  utmost,  amount  to  error  in  judgment, 
whether  in  regard  to  the  title  of  the  party  prosecuting,  ol  the 
merits  of  the  case ;  though,  at  to  the  title,  it  is  not  even  aaid 
that  there  wss  a  defect  of  title.  To  sustain  sucb  a  lummona 
would  render  reduction  of  any  small  debt  decree  competent,  and 
defeat  tbe  Statute.  There  is  no  reduction  of  the  diligence  or 
execution.  But  the  I/ord  Ordinary,  conceiving  the  15th  section 
of  the  Statute  to  be  one  of  great  imporisnce,  thinks  it  his  duty 
to  giie  judgment  on  that,  as  exclusive  of  every  thing  else.   The 

nsuer'a  counsel  stated,  that  caution  but  been  found.  But  the 
rd  Ordinary  has  ucertained  tbe  >tute  of  tbe  fact  from  tbe 
ck-rks.  Nu  cnutiun,  confessedly,  h>id  been  either  found  or  leii- 
dcmd,  when  the  summons  n-as  called  in  Court  on  tba  3Vih  day 
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the  office  of  Mr  Bell,  the  Inn«r-Houae  clerk,  on  tbc  SI*t  of 
Junii.  Bui  bf  Mr  Bttt't  direction,  il  wbi  r«rused  to  be  irknow- 
Irdged  as  goad  caution,  the  cautioner  not  hting  held  lufflcient. 
Tbin,  however.  !■  not  the  proper  point  on  wbicb  tbc  defence 
reMi.  Bf  the  Statute.  «a  the  Ixird  Ordinary  underitandi  it,  it 
»  incompetent  to  call  the  luniinoni  at  all,  oo  caution  having 


previoui  SiBtutri  39  and  40  Geo.  III.  cap.  46,  u  intended  tor 
■D  Important  pitrpoM  ;  and  (berefore  it  cannot  be  competent  for 
■  pany,  libelling  malice  and  oppreiiion  againit  a  Judge,  toende 
Ibe  Statute,  by  ({(^ttitig  hia  auminQni  called  in  violation  of  it.  by 
deceiTing  the  ufficcra  of  Court,  and  then  My  he  will  lupply  the 
defect  by  tinding  caution  after  the  sunnnooi  baa  been  tfaos  ille- 
gally brought  into  Court.  If  the  ciauie  of  the  Act  ii  to  have 
effert,  it  must  be  preciaely  observed,  otherwiae  them  ii  no  lam- 
moat.  There  bad  been  no  caution  offered,  btcd  when  tbete  de- 
fcnce*  were  lodged." 

Th«  paniier  reclaimed,  but  th«  Court  nnsntmomlf 
and  vrithout  diffictilty  adhered. 

Firnt  Diviiion — iiord  Ordinary,  Honcreiff. — Ael.  J.  Wilwni 
and  Ruben  Robertion  ;  Imuc  AnderHMi.  S.S.C.,  Agent.— • 
Jill.  Ueaa;  Ricbardion  Bt  Laodale,  W.S.,  Ageo(a.^Mr  Bell, 
Clerk.— LG.  C] 


iSd  Nmember  1833. 

Mo.  61 — Mrs  E.  Wkathbrstone  or  Torrance  & 

Othrrs,   Ctaimantt  in   Loealily  of  Channelkirk,  v. 

Thk  Marqvu  ^Tvbbddalic  &  Otuers,  Retpon- 

dentt. 

Teindit— Locality— Relief— .VjSas J  itcnttif  locality  hating  b^tn 
TtdHCid  at  tkt  ituittici  of  ant  ufihi  heriioti  of  a  pariih — Mtlil, 
I.  ThaHuck  raluclion  hhu  <ffecl«at  quoad  allUe  Iwiton — 
//.  Ttal  vhsrt  pagntnti  art  made  under  intirint  lirertei  of  lo- 
cality, tke  kerilori  art  ttUillnl,  in  a^/Mititig  a  final  decret,  in 
ttlUf  agaiatl  taeh  olitr,  accor-ling  lo  Ihtir  ri^ku  and  imertui, 
at  Kllltd  by  luchjl'ial  decree— llr.  Thai  luch  claim  of  reli'f 
i'  no!  affedtd  bg  the  leaglh  rftinu  during  wAtcA  lit  compltliott 
ofaJimllocalUii  nuji  kambifn  dtlaged. — IF.  Tkal  under-pay' 
ing  herilort,  in  a  fiu-tlion  of  reti^  by  tke  ovtr-payittg  henlart, 
under  inlerim  localiliri,  are  entilled  to  iniiti  upaii  remnaUe 
et'denee  of  tie  pajfmeilt  made  by  tiem. 
Sub-valuation — Approbation— /f<j'/,  rtal  uktrt  decree  of  appro- 
bation of  a  iiib-falaati-it  kai  been  otiaiaed,  the  righli  and  in- 
Urtf  of  the  hinlori,  prior  to  the  dale  ofeuck  dtcret,  and  claiiai 
of  relief,  mail  be  determined  according  ta  tiich  tub-Batvalion, 
nhick  it  in  pari  easu  with  mUuaUom  by  the  Higk  CuiMmuiisn, 
and  draat  back  to  the  conmeHCe'oeiil  of  the  locality  not  finally 
lettled. 

In  1778,  th«  tlien  minister  of  llie  parish  of  CtfanneU 
kirk  bronght  a  process  of  aiigTnentatirin  and  locality 
against  the  lieritors  of  tbe  parish  ;  and  the  Courti  on 
27th  January  17T9,awnrded  anaugmentation,tacoia- 
mence  for  tfie  crop  and  year  177t),  and  remitted  to 
the  Lord  Ordinary  to  prepare  a  locality.  From  cantos 
unneceasary  to  ba  detailed,  no  proceedings  took  place 
under  this  interlocutor,  antl  a  remit  was  of  new  made 
on  Mth  July  I78J,  to  the  Lord  Ordinary,  for  thesame 
purpose.  Accordingly,  a  scheme  of  locality  was 
prepared,  and,  on  6tb  March  17iJS,  was  allowetl  to  be 
aeoti  and  objected  to.  Objections  were  lodged  for 
several  of  the  heritors,  some  of  which  Were  given 
effect  to,  and  others  repelled;  and  on  Slst  January 
1789,  a  scheme  of  l(»catity  was  approved  of  as  a  final 
ecbeme.  Of  this  decree  the  Earl  of  Lauderdale,  one 
(if  the  heritors,  brought  a  reduction  on  2Ut  February 
179?f  vu  the  grounds,  j'i(«ra//a,—l.  That  the  decree 


had  been  prononneed  in  absence  of  two  heritors. — II. 
That  the  Earl  had  an  heritable  right  to  his  teinds ; 
and  that  there  being  fufficient  free  teinds  in  the  pa- 
rish, his  landa  were  not  liable  tu  be  localled  on. — HI. 
That  the  stipend  localled  upon  hii  lands  of  Orer- 
bourhouses,  exceeded  the  amount  of  the  teinda  of 
these  lands,  as  appeared,  it  wtu  said,  from  a  decree  of 
vatuatiuii  by  the  High  Commission,  dated  22d  Janu- 
ary 1B:1],  at  the  instance  of  the  Earl  of  Mar,  and 
Cranston  of  iMorlgtou,  titulars.  The  samnoiu  cvD- 
cluded  for  reduutiun 

"  of  the  decree  17R9,  in  ao  fir  as  respecta  the  locality,  in  manner 
before  mentioned,  and  the  pilrsuera  reponed  and  reatured  there- 
agiinat ;  and  fdrlher,  a  new  allocation  of  tbe  atipend  of  the  aaid 
pariah  of  Channelkirk  ou^ht  and  ahould  beaeltled  and  eitaUliah. 
ed.  &c.  act'ording  to  the  ngbu  and  intereata  of  the  fiurauer  and 
the  other  heritori  of  the  mi  parith  i  and  the  aame  being  ao  done, 
tbe  5»id  new  allocUion  ought  and  abould  be  decent  and  or. 
dained  to  take  place  aa  for  crop  and  year  1778,  and  in  all  tiuB 
coming  thereafter." 

It  w^f  alleged  by  the  objectors,  that  Mr  Murray  of 
Heriotshall  was  stated  as  a  pursuer  of  this  action  ;  but 
this  was  denied  by  the  reapondent*,  who  averred  that 
the  Elarl  uf  Lauderdale  was  the  only  pursuer.  Tbe 
principal  interlocutor,  pronounced  by  the  Court  on 
27th  June  1793,  in  that  action,  had  been  consider- 
ably obliterated,  and  part  of  the  paper  on  which  it 
was  written  had  been  worn  away;  but  it  appeared) 
From  some  step*  in  the  process  in  which  It  waa(|iioted, 
to  hare  been  in  the  following  terms: 

"  The  Lorda  having  advised  the  libel,  with  the  decreM  oTIo- 
rality  libelled  on,  and  what  la  above  rcproenled,  they  redoes 
tbe  decreet  of  loaility  libelled  on,  and  deecm ;  and  remit  lo  tba 
Lotd  Ankerville,  Ordinary,  to  bear  partiea'  procuraton  on  the 
other  conduaiona  of  (he  libel,  lo  do  therein  aa  hia  Lurdbhip  ahall 
aee  caUie,  and  report." 

The  Lord  Ordinary,  5th  July  1792,  thereafter  re- 
mitted to  tbe  teind  clerk  to  rectify  the  locality  accord- 
ing to  the  rights  and  interests  than  produced.  A 
ructified  scheme  was  accordingly  prepared,  and  allow- 
ed to  be  seen  and  objected  to.  By  this  scheme,  the 
lands  of  Lord  Lauderdale  were  relieved  of  the  stipend 
which  had  been  laid  upon  them  by  the  locality  which 
had  been  reduced ;  and  the  amount  was  laid  propor- 
tionally on  the  other  heritors.  Objections  were  lodged 
for  Mr  Borthwick  of  Crooluton,  on  tbe  ground  that 
tbe  teiuds  of  \i\*  lands  were  exhausted,  and  therefore 
could  not  be  liable  for  any  part  of  the  augmented 
stipend  laid  on  Lnrd  Lauderdale's  lands  by  the  loca- 
lity 17S9.  These  objections  were  answered  by  some 
of  the  heritors,  and,  among  others,  by  the  respondent 
Mrs  Weatherstone,  Mr  Murray  of  Heriotshall,  and  Mr 
Torrance  of  Kirkton.  After  some  farther  proceed- 
ings, the  Court,  on  the  report  of  the  Lord  Ordinary, 
that  the  objections  should  be  repelled,  on  27tb  Febru- 
ary 1793,  approved  of  the  locality,  and  decerned. 
Against  this  interlocutor  Mrs  Weatherstone  and  her 
husband  presented  a  reclaiming  petition  t  on  adrising 
which,  the  Court  recalled  the  interlocutor,  and  grant- 
ed a  diligence  to  the  petitioners  to  reoorer  decreets 
of  raluation,  or  any  other  writiogi  they  might  think 
necessary  ;  and  on  ^2d  May  1793,  the  Court  remitted 
tbfl  caiue  to  the  Lord  Ordinary.  Objections  seemed 
to  have  been  lodged  before  tbe  Lvru  Ordinary,  but 
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wen  rrpttiM  hy  litm  ;  and  on  bin  report,  the  Cvnrt, 
on  iStli  June  17fl3,  approVHt)  ufttie  locality. 

Mr«  Weatliergione  petitioned  also  agaitiat  thit  inter- 
louitur,  and  tile  Court,  on  18t)i  June  I7ii3,  witlioat 
expresBl]'  recalling  the  prerioua  interlonntur, 
"  Remit  to  the  Lord  Ordinarr  to  hew  psitiM'  procuralora  on 
the  fact*  tbereln  set  forth  j  and  to  do  iheniD  u  be  ihall  Me 
aiaie,  and  report.' 

Tlie  Lord  Ordinary  appointed  Lord  LHuderdale  to 
give  in  aniwera,  wUiuh  were  acoordin^ly  lodged;  and 
upon  tiontidei'in^  M-liiuh,  his  Lordnliip,  on  L4th  May 
1794,  refuged  the  petition,  and  udherud  to  the  iudg- 
nent  rttuUimed  against.  On  14th  July  179^,  being 
furly-nine  daift  Uum  the  date  or  the  above  interlocu- 
tor, Mra  Weatherston«  prenented  a  petitinn  aninst 
it  to  the  Court,  which,  oF  the  same  date,  wan  alToived 
to  be  seen  and  anowered  by  all  cunci-rned.  No  an- 
Btren  were  ever  ludged  to  thi«  petition,  nor  did  there 
appear  tu  have  been  any  pruceedingit  had  afterward* 
in  relation  to  it,  in  consequence,  a«  alleged,  of  the  mi- 
nister of  the  pnriiih  having,  in  June  1793,  brought  ft 
new  process  of  augmentation  and  locality.  An  aug- 
mentation was  awarded  on  20th  May  1795,  to  com- 
mence with  last  half  of  crop  and  year  1 793.  A  scheme 
vaa  prepared  by  the  clerk,  and  lodged  in  1796,  and  on 
SOth  February  IHll,  was  approved  of  as  an  interim 
■cheme.  In  the  meantime,  and  before  this  interlocutor 
was  pronounced,  TariouK  of  the  heritors  discovered  an 
old  snb-vBluation  of  the  lands.  In  particular,  Mra 
WeatUerstone  brought  an  action  of  approbation  of 
this  valuation,  but  before  the  procesa  waa  terminated, 
the  sold  DAit  of  the  lands  to  one  of  the  claimants,  Mr 
Shepherd.  Other  heritors  brought  similar  actions  of 
approbation  of  an b- valuations  of  their  iand^,  in  which 
decrepit  were  obtained.  By  these  valuations,  it  ap- 
ueared  that  by  the  locality  of  I77H  a  larger  snm  had 
been  laid  upon  several  of  the  lands  than  the  valued 
teind.  The  miiiister,  In  1(407,  brought  an  action  for 
reducing  these  decrees  of  approbation,  which  suspen- 
ded for  ihe  time  any  proceedings  in  the  locality. 

In  1  SI  I,  a  third  process  uf  augmentation  was  raised 
by  the  incumbent  of  the  parish;  but  from  the  oppo- 
sition given,  he  did  not  obtain  decree,  augmenting  the 
Btipend,  till  6th  July  ISll.  An  interim  locality  was 
approved  of  on  5th  July  1815,  according  to  which  he 
uplifted  hi«  stipend  down  to  crop  1S26  indnsive.  In 
the  coarse  of  the  various  proceedings,  the  heritors 
discovered  that  there  had  been  a  valuation  of  nearly 
the  whole  teinda  of  the  pariiih  by  the  High  Commid- 
sion  in  16:11.  An  action  of  proving  the  tenor  was 
brought  uf  this  valuation,  in  which  decree  was  pro- 
nounced. And  according  to  that  valuation,  the  teinds 
were  surrendered  to  the  minister,  and  a  final  locality 
was  approved  of  on  SOlh  Jane  1827.  Under  the  va- 
rions  interim  localities,  the  claimants  (several  of  whom 
were  singular  successors),  or  their  predecessors,  had 
paid  stipend  to  the  minister  greatly  beyond  their  lia- 
bility, as  fixed  by  the  last  final  locality,  and  they  ac- 
cordingly claimed  against  those  heritors  who  onder- 
paid,  to  Be  relieved  uf  such  over-payments. 

The  Lord  Ordinary,  on  4th  July  1829,  pronoDHced 
this  interlocutor  and  note : 


caUty,  the  ri^t  of  the  rtapouilMita  (Ihe  ov«r.payiiig  h«riion), 
to  obtain  sn  Mdjustmeut  of  amMiiu  aniiogout  of  paymenla  nude 
under  the  interitn  localities  tliac  lubBiited  previous  to  the  ap- 
ptorsl  of  tbe  final  loculily  in  \%il,  of  cunsent,  ■ppoinli  the 
over-pijring  berilora  to  cuiideHwnd  psrticuUrtjp  upon  tbrir  ticin, 
■nd  [be  aums  due  to  them  rctpet-tiveJ;',  tbe  eondeseciidcnce  to  be 
Wged  by  the  second  iHutdsf  in  tiw  ensuing  vantlon,  and  sp- 
poinli  the  under  pajrin);  faeriluri  to  ItMlge  auawers  tbetvto  by  the 
fifth  lederuaC  diy  in  NuvemUer  nvii." 

"  1  \lh  itarch  1S3I.  — The  Lord  Ordinary  appoint!  tbis  cauie 
to  be  enroll«l  io  (he  teind  motion  roll,  at  hit  first  buur. — X-4*. 
— It  jatj  he  driubtful  whether  s  record  ahould  be  doud  or  nut. 
Oil  llie  one  hand,  it  might  be  desirable  that,  in  a  nutter  which 
hu  lH«n  ao  rery  lung  protncted,  the  paxties  were  bound  to 
specific  sl^emeots.  llut  on  the  other,  the  nature  uf  tbe  detail* 
in  neceat-irily  such,  that  (hey  du  nut  aiipeiu  to  fum  the  proper 
■uliject  of  a  record,  on  the  principle  of  tbe  Slaiuie.  The  Lord 
Ordinary  even  Chinka  that  tbe  case  would  hive  been  mucb  desr. 
et  if  ihe  papers  had  been  prepared  in  tbe  old  fornl.  FsriJier,  it 
appeiin  iinposiihie  to  close  a  record,  without  firat  deciding  tbe 
preliminary  queatioo,  whether  ifae  clwinanli  arc  bound  to  prove 
tbeir  titlea,  as  representing  furmer  proprietors  of  their  landa,  and 
to  proTe  the  puymeiita  of  atipund,  becaute  otberwiie  it  would 
be  rather  iharp  to  foreclose  them  fnioi  producing  sech  doca- 
meiita  as  may  be  in  their  own  possession,  though  it  mej  require 
s  saarch  to  find  them.  I[  will  be  neaeasary  tbst  tbe  ease  be  de- 
bated ou  tbe  point],  of  law  : — \ti.  The  pretiminaiy  qnestioD  al- 
ready meniioiied.  Though  Ihe  titlei  of  tbe  cUimantsaiberiton 
may  be  sssurned,  it  is  not  cvideat  boiv  they  can  be  entitled  to 
claim  repetiliun  of  money  paid  by  other  persons,  without  show- 
ing thst  they  represent  them  otherwise  than  as  purchaaers  of  the 
landi.  2d,  The  question,  whether  Lold  Luiderdale's  reductioa 
of  the  lucality  1 7H9  opened  it  op  entirely.  This  Dwy  depend  on 
some  facts  aa  to  which  tbe  parties  differ.  But  it  is  to  be  consi- 
dered, that  the  lucality  could  hardly  be  sltered,  aa  lo  Lord  Lau- 
derdale, without  being  sl<o  altered  as  to  all  or  moat  of  the  other 
iieritors.  3rf,  The  quest  ion  whether  ihe  decree  of  1793  was  kept 
open  by  the  petition,  which  is  sud  not  to  hare  been  presented 
till  above  forty  riuys  after  the  date  of  tbe  Lord  Ordinary's  in- 
terlucutor.  Here  the  partiea  will  attend  to  two  points  iiot  ad- 
verted to.  Though  a  pelitian  against  sn  interlocutor  of  tbe 
Cuun  approrii'g  of  the  locality  waa  remitted  to  Ihe  Lord  Ordi- 
nary, it  if  very  duubtful  whether  in  the  Teind  Court  any  interlo- 
cutor of  a  irtird  Ordinary,  refusing  such  a  petition,  would  make 
a  conclusive  decree,  unless  either  it  was  confirmed  by  the  Court, 
or  at  least  the  lucality  had  been  of  new  approved  of  by  the 
Court.  And  farther,  as  the  interlocutors  of  a  Lord  Ordinary  in 
the  Teind  Cuurt  were  properly  onlyreporta,  be  having  no  power 
tu  give  decree,  it  is  believed  that,  in  practice,  there  was  no  fixed 
rule  as  to  reclaiming  days,  and  tbat  petitions  were  given  in 
a^jninst  hii  decisions,  whicb  were  held  to  be  competent  long  after 
the  reclaiming  days  oF  the  Court  of  Session  bad  expired.  4tJk, 
Tbe  queitioji  as  to  tbe  cauiei  and  effect  of  the  delay  of  the  pro- 
cesi,  and  the  pies  of  benafidi  consumption,  bth.  The  special 
plea  as  lo  tbuae  partic*  who  found  on  sub- Valuations  only  ap- 
proved of  in  IBUti.  Ikh,  The  question  of  ioteresL  The  L<wd 
Ordinary  wiabca  Co  get  all  these  points  discussed  at  once." 

And  thereafter,  a  condeioendeiioe  and  answers  bar* 
ing  been  lodged,  his  Lordahip,  on  12lh  May  1S:IS, 
pronoancad  the  fulluwtng  inierlocator  and  note; 

"  Hating  eonaidercd  the  revised  eondeteendence  and  answers, 
with  the  several  reports  of  the  teind  clerk,  end  having  faeanl 
parties'  procurators  thereon.  Finds  that,  prior  to  the  final  de- 
creet of  locality  in  1707  (should  bs  iit27,j  there  waa  no  stand- 
ing final  localiiy  posterior  to  that  for  whicb  decreet  was  give    ' 


;  tbe  instance  of  tbe  Bsrl  of  Lauderdi 
scheme  of  locality  prepared  under  it  in  1798 1  and  In  respect  that 
that  new  locality  never  was  fiaally  approved  of,  Fiuds,  ttatwhere 
payments  of  stipend  are  BMde  undet  interim  deereets  of  locality, 
there  is  an  implied  judinal  contract  among  all  tbe  parties,  that 
when  the  legal  obligations  of  the  heritors  shall  be  determined  by 
final  decreet,  their  several  interests  shall  be  adjosted  from  the 
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e  of  ibeji  rig btn  oiid  obliKHlii 
relief  thiu  sri«iiig,  (mdiioI  tie  iHectiid  b;  tbe  leHgih  of  time 
during  wbicb  ibe  bettliAiieiit  ofi  liitut  lotalitj  muy  have  been 
deUytd;  Findi  it  admitted  on  the  record  (iiiiwer  to  Brt.  18), 
'  thui  tb«  condeBCenden  or  ibeir  iiulhonswerc  psrtiei  to  the  pro- 
ceeding*,' iD  the  lennil  pruceueH  uf  locttlity  referred  to  :  Find«, 
that  [hougli  no  pvljr  being  tt  liiigulur  ■uccestur  in  Unds,  euuld 
claim  relief  in  respect  uf  over  payinenu  niHde  by  bin  lutbora, 
uiileKt  he  held  >  ■pei'iiU  Hsxigiuitiuii  theretu,  tlie  cInlniBnU  ill 
this  euse  have  sufficienily  i-oiidescended,  by  the  stutcnient  in  »r- 
tides  25,  Si,  and  intervening  numbers,  an  ibeir  leveral  rightt 
and  internti,  for  the  different  period*  ipeciGed,  and  tliat  tbeir 
titles  to  insist  are  thereby  sufficiently  eBtiibliaheii,  Ihey  Ireiiig  hI- 
IVayl  bound,  where  tbey  claim  in  right  of  others,  wbum  they  re- 
present, to  pniduce  coiiQrmationi  before  exlnct :  Finds,  that  in 
BO  far  B»  the  liniil  decreet  of  loculity  nny  have  proceeded  mb  to 
any  particular  lands,  on  a  decreet  uf  apprabution  of  a  lub-valua- 
tioii,  the  iiileresta  of  the  parlies,  In  regard  to  the  period  pre- 
ceding the  date  of  lueh  decreet  of  approbation,  must  be  adjusted 
on  the  footing  of  the  teindsof  those  lands  having  been  unvalued  j 
but  ibat,  where  decreets  of  approbailun.  or  of  valuation  by  the 
Higb  CumiaissiuN,  prior  in  date  to  1778,  have  been  produved, 
the  allocHtiuii  by  the  final  decreet  giving  effect  (o  them,  muit  be 
the  rule  :  Finds,  that  the  immediate  oblJKationi  for  payment  of 
the  particular  portions  of  the  uipend  modified  to  the  miuiciter, 
having  been  fixed  by  interim  decieels  of  locality,  and  there  being 
iio  claim  alleged  tu  eiist  by  any  miiiibter  ur  his  representativea 
for  nrrean  of  atipend  unpaid,  nor  any  positire  statement  made, 
that  any  part  of  the  sums  of  Itipend  exigible  from  the  elalmanta 
or  tbeir  predecescon,  were  Dot,  in  fact,  paid  to  the  ministers, 
there  is  ground  for  a  presumption  of  fact  and  lav,  foil  tantum 
l^n^xiit,  and  having  regard  to  the  statutory  preirriptlon.  that  all 
such  sums  of  stipend  were  duly  paid  by  the  parties  liable  iu  pay- 
ment of  tbcm,  in  termsuf  the  iDterim  decreet:  Therefore, tiudi 
that  it  is  not  necessary  for  the  claiauuits  to  produce  evidence,  by 
ruceipti  or  otherwise,  uf  the  successive  particular  payments  made 
to  the  minister  for  tiie  time,  unless  it  shall  be  averrad  by  the  re- 
spondents, that,  with  reference  to  any  particuhu  sum  or  sums, 
tbe  pa^nenl  ma  either  not  made  at  all,  oc  wu  made  by  aome  of 
thi^  said  respoiidenta  themselves;  Remits,  of  new,  to  the  teind 
clerk,  to  revise  bii  reports,  with  reference  to  the  points  deter, 
mined  by  thii  interluvutor ;  And  farther,  to  report  specially  the 
preciie  aum  due  to  each  of  the  leveral  claimants,  according  to 
the  specification  of  their  interests,  in  the  article)  of  the  conde- 
scendence above  referred  to,  renervlng  for  future  consideration  tbe 
daint  of  interest :  And  finds  no  eipensei  due  to  either  party,  M 
br  as  hitherto  incurred. — Xoli. — It  may  be  right  to  keep  It  in 
vieiv,  (bmt  any  duubt  which  might  exist  aa  to  tbe  competeney  of 
(kdjiuting  tbeaeclaimsuf  [«lief.  in  Ibispruuesi,  was  early  removed 
by  the  ininuiBufthe  parlies  u'diving  every  lucbohjecliou,  and  con- 
HTiiting  to  the  mutter  being  so  dihcuued.  Tbeduutitful  question  is, 
whether  the  respondents  are  entitled  to  receive  tome  reasonable 
evidence  of  the  pHymeiits,  ibuugli  not  itricl  evidence  by  receipts. 
But  the  Lord  Ordinary  is  inclined  to  thinic,  that  the  grounds  of 
legal  and  luir  preeumption  are  sufficient  in  aueb  a  question,  ud- 


fuire  evidence  would,  in  many  cases,  defeat  tbe  must  just  claims, 
iintuncei  have  no  doubt  urcurted,  where  sums  of  stipend,  avraid- 
eil  by  inteiim  decreets,  have  nut  been  paid  lor  yean.  But  these 
ewes  are  very  rare,  and  an  instance  can  ncarcely  be  shown  where 
the  minister  did  not  cLaiio  tbam  after  the  locality  was  finally 

On  conatderitig  n  report  by  the  teind  cleric,  and 
cases,  the  Court  prunuunuL-d  tbia  ititerluuutor ; 

"  Adhere  to  tbe  interloculur  of  the  Lord  Ordinary  rectiumed 
•gainst,  excepting  in  so  far  as  it  "  finds  that  in  so  fur  as  the  tinal 
decreet  of  locuhiy  rniy  have  prucecilrd,  as  to  any  particular  lauds, 
OM  a  decreet  of  apprubation  uf  a  sub- valuation,  the  Intereati  of 
the  penies,  in  regard  to  the  period  preceding  the  date  of  such 
decreet  ofapprobatiun,  must  Ik  adjusted  on  the  footing  of  the 
teiudaof  these  iundH  having  been  unviilued:'  Alter  this  finding, 
and  find  that  decreets  uf  apjirubnliun  uf  a  sul>-Ta]uatiun  should 
be  couaidered  as  in  pan  emu   with  uthui  decreeta  of  valuation 


pronounced  by  tbe  High  CommisnoD,  and  ought  to  rank  in  the 
same  way  with  them,  and  accordingly,  to  draw  back  to  the 
eunimencement  of  the  localities  not  finally  settled:  And  alsoex- 
cepling,  in  so  far  as  it  finds  '  thai  it  is  not  necessary  for  the  claim- 
anta  to  produce  evidence,  by  receipts  or  otherwise,  of  tbe  sucee*- 
aive  particular  payments  raade  (o  tbe  minist«ra  for  the  time,  un. 
teas  it  should  be  averred  by  the  reapondents,  that,  with  reference 
to  any  particular  <um  or  sums,  tbe  payment  was  either  not  made 
at  all,  ur  was  made  by  some  of  the  respondents  themselves :' 
Recal  this  finding ;  find  that  the  respondents  are  entitled  to  re- 
ceive nnsonabte  evidence  of  tbe  payments  alleged  to  faave  been 
made  by  the  cUimanta;  and  with  tbeae  findings,  remit  to  the 
liord  Urdiuary  to  rcceivti  such  farther  evutaoee,  and  to  dispose 
of  tbe  cause  quoad  uUm  j  and  finds  do  expenses  due  to  either 
party." 

First  Division. — Lord  Ordinary,  Moncreiff. — jfa.  A.  Mur- 
ray, jun — Alt.  W.  P.  Dundas. — James  Bridgei,  and  Greig  aud 
Bljrion,  W.S.,  Agents.— Teind  Clerit.— LJ.  ^.iJ.l 


JURY  CAUSES. 

18(6  July  1833. 
No.  62.— RoBEHT  THHBaiiiE,  Parwer,  p.  William 

BscK,  &c.,  Defenders. 

Rent  of  Toll — Evasion — DeductioD — Cautioner  —  Liability — 

TluUjiatUofaloli,a„rlliucaHtuiHriJiiinilliabltinliu/ialn!nt. 

trndtr  dtduclioA  of  £{G  Jor  occanoHoi natiQut  by  a  erau  tvad, 

Ufl  ajitnfar  a  tltoH  wM*  6y  Ike  Iruuaet, 

In  thla  cue,  Tbreihie,  the  treainrer  of  the  Duni- 
frieanhire  road  trustee*,  pareued  William  Beck,  the 
tenant  uf  Ktlhead  toll-bsr,  and  Joseph  Beck  and  WJI- 
listn  Grienon,  his  cautioners,  for  the  amount  of  four 
bills  granted  in  paymeat  of  £135,  his  year'a  rant  of 
the  toll  for  1830.  The  pursuer  admitted,  That  the 
■aid  William  Beck  did,  at  the  term  of  Whitsunday 
1830,  take  possession  of  the  said  tolls  or  bars  at 
Shillahill  and  Lochmaben,  and  proceeded  to  lery 
the  duties  thereat  auoordingiy :  That  thereafter  tbe 
said  William  Beck  made  an  application  to  tbe  aaid 
trustees  for  an  abatement  from  the  foresaid  rent,  on 
the  ^oand  that  the  said  toll-honie  and  a  small  part 
of  the  road  at  8hillahill  were  out  fully  completed 
at  the  time  of  his  entry :  That,  thou)j;h  the  com- 
pletion of  said  toll-buuse  and  road  did  not  ari»e 
from  anv  delay  on  the  part  of  the  trustees,  they  did 
then  voluntarily  agree  to  allow  to  the  said  William 
Beck  a  deduction  from  the  whole  of  the  foresaid  rents 
uf  £'iO,  by  resolution  at  their  meeting  on  Sd  June 
18^0,  and  whiuh  was  then  intimated  to  tbe  said  Wil- 
liam Beck,  who  acquiesced  in  the  same,  I'he  pursuer 
also  agreed  to  give  deduulioa  of  any  loss  which  cuald 
be  shown  tu  have  been  snitained  by  tlie  alleged  tem- 
porary evasion  of  tbe  toll  at  Luchniaben,  created  by 
tbe  ubstruction  complained  ot^  and  which,  as  inti- 
mated, had  been  previously  removed;  and  thai  al- 
though  the  trustees  were  not  liable  to  give  any  deduv- 
tioii  on  account  of  the  said  evasion. 

The  cautioners  pleaded  in  defence,  utter  alia, — I.' 
As  tlie  trustees  were  unable  to  fulfil,  or,  at  all  events, 
did  nut  fulSI  their  part  of  the  original  contract  of  lease 
ur  set  of  the  toll-gates  or  tidl-dutias  in  question,  by 


giving  possession 


to  tbe  tacksman  of  the  whole  sub- 


ject of  the  contract,  the  defenders,  Joseph  Beck  aud 
William  Grierson, — who  had  become  his  cautioners, 
and  had,  along  with  bioi,  sigtied  bills  fur  tbe  rent,  iu 


u 
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tJ.l, 


Mlimnceon  the  stricteat  implement  of  their  oblintiun> 
^— were  neceturily  liberated  hj  that  defnult  sFone. — 
il.  The  new  Mreement  into  which  the  truBtee*  cun- 
feiaedlj  entered  with  the  tackaman,  but  ta  which  hie 
cMitionert  neither  became,  nur  were  aiked  to  become 

fnrtiee,  would,  of  necewity,  bnre  put  an  end  to  tbeir 
iabilitj. 

In  conjunction  with  the  tenant,  the  cautioners  plead- 
ed— That  Beck  was  entitled  to  deduction*,  in  conse* 
quenee  of  certain  eraaion*  of  the  bar  during'  inmmer 
1830,  which  the  trii»iee<  had  not  prerentM,  and  for 
which  they  had  agreed  to  oumpenaate  him  ;  That  the 
truiteea  bad  taLen  back  the  toll  into  tbeir  own  band*  ; 
and  that  both  by  tbi«,  and  by  their  failure  to  fulfil 
their  part  of  the  original  agreement,  the  defendera 
were  liberated. 

The  following  iatue  was  sent  to  trial : 

"  Whether  Ihe  der^ndrra,  or  inf  of  them,  are  Indebted  and 
teittng-owing  to  the  pursuer  In  all  or  mhj  oF  the  ninif  contained 
in  the  mid  billt,  with  tntere«t  thereon  fTom  the  wM  date*  re- 
■pectiTel)',  under  deduction  of  the  lum  of  £77,  12.  4.  Suirting, 
or  ihercabouu?" 

After  a  rariety  of  evidence,  both  doeumenlary  and 
parole,  the  jury  fonnd  for  the  pnraner,  under  deduc- 
tion of  £10. 

Second  DiriRWn — Lotdi  JtMiee-Gerkand  Cringtetie. — -#rt. 
Dean  of  Faculty  (Hope),  Or.  Bell Ja.  Rath er turd.  Whig- 
ham.— Williun  Sliwart,  W.S.,  and  B.  Webh,  W.S.,  Agenti. 
,-Hr  RaMel,  Cletk.— l^.  r.  IT.] 

ISth  Jutjf  ISSd. 

No.  63, — David  PaAnaoH,  Puriuer,  v.  William 
ANDEnsoN,  ftc,  Defeuderf. 

Ulegil  Impriionment — Repantion — Damagea — Procen— Cap- 
tion— An  InJrriBT  Court procuraloT,defend<ir,haviagtaktnaiiua- 
MSiu  to  return  mth  definttt ;  and  hanni,fn>m  ill  bting  hjfpolke- 
ealtd  ijf  a»aiier  parly,  and  oIIkt  coiuei,  JaUed  la  tIhth  iti  llie 
pnrnurMaeiMg,  aftrr  long  dtlay  ami  wtaHf  apfUcmlUiat,  ertciUda 
pr^ctt^caption  a^aimt  fiimj  bttt  the  tuatmo/u  hating  bera  re- 
turned  almoU  immtiliulelif  btfore  Ike  cjreculion  of  Ihe  caplion ;  Ike 
dtfindrr  kanng  ilaled  M>  •riihoul  rffecl.  at  Ike  li-He  ofkitiaatr. 
ccralum  ;  sad Aavinj  hrQ-ughl  bh  acluiji  of  damagt'  loriQegot  int. 
prUomHtnt  agaiHH  Ike  parlg.  kit  agent;  and  lit  qSierr,— Ike  jury 
fmindjar  Ike  dtfetuUrt  in  the  aeiiait  of  damage!. 

Thia  waa  an  action  of  damagei  brought  by  Fear- 
ton,  apartnerof  Cooper  and  Pearson,  writers  in  Kirk- 
aldy,  agBinit  William  Anderson,  maaon,  Tosh  and 
GiMon  his  agenta,  and  John  Yule,  town-officer  of 
Kirkaldy,  for  the  wrongous  execution  of  a  proceas- 
eaption,  by  inmrceration  of  the  pursuer  on  the  Z7th 
of  October  1832.  The  i»*ne  aent  to  trial  waa  in  tub- 
stance,  whether,  on  that  day,  the  defenders  wronafully 
inevoerated  the  pursuer?  It  appeared  in  evidence, 
tiwt  Anderson  had  employed  Tosh  and  Gibson  to 
raise  an  action  before  the  Magistrates,  against  Pear- 
son, For  delivery  of  certain  papers.  These  Pearson 
bad  placed  in  the  hands  of  Drysdale,  the  town-clerk, 
vbo,  for  some  time  after  the  raiaing  of  the  notion,  re- 
fused to  giro  them  up,  without  payment  of  an  noconnt 
doe   to   him,  and  wbo  bad  also  for  some  little  time 


lodge  defences.     On  the  25th  ol 


V  ItiJiS,  a  proeeas- 


tnialaid  them.     Paarson    waa   repeatedly   ordered  to 

hof  Jnly  ItiJia 
caption  was  taken  ont  sigajnst  him  for  the  summons, 
then  the  only  paper  in  the  process,  which  ha  had  bor- 
rowed for  the  purpose  of  giring  in  defences.  Yule  ap- 


prehended Pearsonin  his'own office,  SOth  October  1832, 
when  the  Intter  gave  him,  as  the  summon*,  a  paper, 
which  the  olEuer  rehired,  and  granted  receipt  for,  si 
the  principal,  but  which  was  really  only  the  service 
copy.  Pearson's  clerk  pointed  out  to  him  the  error 
of  the  officer,  but  received  no  instructions  to  deliver 
up  the  right  paper.  The  officer,  on  dlacovering  his 
mintake,  returned.  But  Pearson  was  out,  and  be  did 
nut  then  get  the  principal.  AfWr  various  friiillcM 
calls,  Yule,  between  two  and  three,  p.  u.  of  Satur- 
day the  27th,  arrested  and  incarcerated  Pearson,  who, 
at  the  suggestion  of  Cooper,  his  partner,  was  booked 
as  a  prisoner  by  Henderson,  in  the  absence  of  the  jail- 
or. Tbe  papers  having  been  obtained  from  Drysdale, 
the  process  was  returned,  with  defences,  about  an 
hour  before  Pearson's  apprehension.  Of  this  Yule 
was  informed  at  tbe  time.  Bat  believing  it  to  Iw  only 
one  of  the  many  ezcnses  already  given,  be  persisted 
in  tbe  execution  of  his  duty.  In  consequence  of  this 
incarceration,  Pearson  brought  his  action  of  damages. 
At  the  trial  the  defenders  led  no  evidence,  but  con. 
tended  that,  at  all  events,  Yule  could  not  be  liable  in 
damages,  a*  be  was  in  the  plain  execution  of  bis  duty, 
and  conid  not  act  otherwise  ;  and  that  in  tbe  circnm* 
stances,  his  employers  had  done  no  wrong  for  which 
damsges  could  be  given. 

The  jury  found  fur  the  dofenders- 

Seroud  Diviiion. — Lordi  Juitice-Clrrkand  Cringlelie. — Act 
P.  Rubcrti^n,  J.  Anderanii. — Alt.  Dean  uf  Paculiy  (Hope), 
Pvper.— Thomai  Landale,  S.S.C,  and  M'31illiin  &  Gnnc, 
W.S.,  Agents.— Jury  Cterk  — [/.  W.  M.\ 

l^th  July  1833. 
No.  64.— RAwsoii  &CoMPAMT,Purtii«r«,u. Charles 

JoHHSTONE,  Dffender. 
Mercantile  Agent — Purchaser — A  penot  kanag  lold  goedt  in- 

IhcTfof.  Iherighi  lo  eerlain  oaltiafling  ditli  due  la  Ike  purckaieri 
ami  kaciTig  giren  iii  bill  fiir  Ike  price  la  'lii  e-iplnyer,  ike  itllir 
of  Ike  gaivl;  and  becemt  baaJtrupl — Held,  thai  Ike  purchater  ml 
tiabltjor  Ike  price  iff  Ike  gaodt* 

This  waa  an  involved  and  ciroumstanciHl  case,  the 
substance  of  which  was  as  follows  : — William  Walton 
bad  formerly  been  a  trader  for  bimtelfin  Liverpool, 
but  after  getting  into  difficulties,  confined  himself  to 
tbe  commission  Business.  In  this  capacity  he  received 
fur  sale  ia  Scotland,  certain  goods  from  Rawaon  and 
Company  of  Ashgrove  Mills,  near  Halifax.  Walton 
was  indebted  to  tbe  defender,  who,  it  was  alli^ed, 
for  tbe  price  of  certain  goods  forwarded  to  and  sold 
by  him,  took  the  goods  of  Rawson  and  Company  from 
Walton,  in  payment  of  tbe  debt.  Walton  left  the 
country  insolvent,  having  given  the  pursuers  a  bill  for 
the  amount  uf  said  goods.  Kawson  and  Company,  the 
proprietors  uf  the  goods  so  taken  by  Johnstone,  pur- 
sued him  for  the  price,  as  purchaser  from  them  throiwb 
Walton,  their  agent.  After  apprising  the  defender 
of  tbe  fact,  tbe  pursuers  wrote  him  in  these  words ; 

"  The  bill  wbich  William  Walton  paid  to  us  for  jour  ae- 
connl,  per  £150.  J7.  8.,  U  due  4ih  Januarr  1S3I,  and  he  in- 
forma  111  that  he  cannot  pa;  it.  It  will  tbercfore  tieroine  neces- 
nrjF  for  you  lo  provide  money  for  the  account,  a*  Walton  says 
you  never  gave  bim  money  lor  it,  but  ihe  collectiou  of  aome 
debt!  which  he  bis  not  been  able  to  receive." 

Johnstone  contended— I.  That  at  ib&4iiue  this  pur- 
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chftae  tru  miule,  there  were  it  number  of  oatit«nding 
debt*  juit  becoming  due  to  the  defender,  nnd  Walton 
aftreen  to  ttike  thoM  acnnant*  in  liqnidatiiin  of  the 
amunnt  of  Die  good*  (old  by  him  :  ThAt  at  the  time 
the  good*  were  paruhased  from  Wnlton,  the  defender 
WA%  not  informed  nor  ovrare  that  that  pprgnn  was  act- 
ing as  RRent:  That  Walton,  on  llth  March  1630, 
concluded  the  traniaction,  by  a  itamped  receipt  for 
the  inroice  price,  and  at  the  tame  time  acknowledged 
that  it  had  been  settled  by  a  trannfer  of  rarious  debti 
due  to  the  defender. — 11.  That  the  defender  having 
purchaned  frnm  Walton  gooda  in  liii  pongeiiiion,  and 
apparently  under  hii  sole  control)  and  haring  aettled 
with  Walton  for  the  price,  according  to  the  mode  of 
navment  atipniated  in  making  the  purchase,  wni  not 
liable  to  be  cHlled  npon  a  second  time  for  payment  by 
the  pur«nerR.— III.  Beaides,  the  defender  wan  liber- 
ated oy  the  act  of  the  puraueri  taking  from  Walton 
a  bill  payable  at  a  distant  date  for  the  amount  of  the 
goods,  and  thn*  giving  time  to  Walton,  and  tying  np 
the  bandu  of  the  defender  from  operating  hit  relief 
agnint  that  per«on. — IV.  After  having  thun  homolo- 
gated the  trnnnaction,  and  adopted  Wnlinn  as  their 
debtor  in  the  circnmiitancea  italed,  the  pur»tiers  were 
not  entitled  to  recur  to  the  defender  at  a  lubaequent 
p«riod,  and  when,  according  to  their  own  account,  do 
relief  could  be  operated  from  Walton. 

The  cBuae  having  been  prepared  for  trial,  the  fol- 
lowing iasue  wa»  aent  to  a  jury  : 

"  Whether,  on  or  ■liont  the  9tb  Mnrell  1890,  tlie  punuen, 
RiWBon  aril  Company,  by  ihemwlven  or  other*,  told  md  de- 
livcmi  to  the  defiiidrr,  or  to  otben  ictinn  for  him,  all  or  miif 
part  o(  the  goadt  lUted  in  the  iccouni.  No.  i  of  proceii,  to  the 
VBliie  of  about  jCI56.  17.  8;  and  whether  the  defend«r  it  in- 
debted Biid  rntirig-owinfc  to  the  purjuen  In  all  or  any  part  of  the 
aaid  vum,  with  interest  thereon  froni  9th  September  1830  ?' 

The  jnry  found  for  the  pnrauert. 

Second  Diviiion.— Lorda  Juatice.  Clerk  and  Cringletie. — <fc/. 
I)nn  or  FHrulty  (Hope).  A.  M'Neill,— /f/t.  F.  Robertnn, 
Neave*— Campbell  &  MDowhII,  and  D.  Uoiuton,  Agent*.— 
Jury  Cletk.— [J,  If.  H.} 

SO(A  July  t8S3. 
No.  65. — AncniBALD    DtiDOEnit,  Purturr,  v.  Tri 

KevERCHD  WiLLiAU  FoRBEfl,  Offender. 
Defamstion  from  the  Fulpit — Damigei — Domagt'' '"  Iheanount 
rf  j£300,  J.iw«  to  -  farmtr  andjatitr  Iwd^f.f«iit.f9  a^TttUo-l 
nted/rom  the  inilpit  mgai"'t  IHt  tg  'Ae  miniiier  of  lie  pariih,  in 
adterixMg  lo  ■  ilalwaUHl  pul  JMo  the  poer^  ba*  iy  him  rrgard- 
ing  tke  puar. 

Thia  was  an  action  of  damagea  at  the  instance  of 
the  pursuer,  a  respectable  farmer  and  factor,  resident 
in  the  pariah  of  Tarbet,  againat  Mr  Forbes,  the  minis- 
ter of  the  parish,  for  certain  defamatory  expresoioni, 
alleged  to  liave  been  employed  by  the  latti-r  when  in 
the  pnlptt,  upon  Sabbath,  Sth  February  IH52.  It  ap- 
peared, that,  at  certain  meetings  of  the  Kirk-session 
and  heritors,  in  regard  to  the  assessments  for  the  relief 
of  those  suffering  under  cholera,  Mr  Dudgeon,  who 
wan  not  an  elder,  had  not  only  instituted  a  very  rigid 
inquiry  into  the  disposal  of  the  poors'  funds,  Ac,  but 
delirered,  both  orally  and  in  writing,  inter  alia,  a 
variety  of  strictures  upon  the  conduct  of  the  mi- 
nister, which  the  latter  took  offeocs  at.  About  the 
lime  whan  tho  minister  was  led  to  use  in  the  pulpit 


the  expressions  which  formed  the  subject  of  the  ac- 
tion, a  written  statement  by  Mr  Dudgeon  was  in 
circulation  throngh  the  parish.  And  on  that  Sabbath 
be  pat  into  the  poors'  box  a  copy  of  it,  as  containing 
his  reaaons  for  no  longer  contrioating  at  the  chnrch 
door  to  the  support  of  the  poor.  Just  before  pro* 
nonncing  the  blessing,  the  minister,  in  intimating  a 
collection  to  be  made  for  the  poor,  animadrerted  upon 
the  said  communication  from  Dudgeon,  and  upon 
Dudgeon  himself,  in  very  strong  terms.  The  case 
having  been  prepared  for  trial,  the  following  issue  waa 
sent  to  a  jury : 

■•  Wbetber,  on  or  abonl  Sonday  the  5th  Febrnary  IB3!,  from 
the  polplt.  in  the  rbureh  of  the  aaid  pariah,  and  in  preMnee  snd 
hearing  of  the  congrenlion.  then  and  there  auembled,  the  de- 
fender, in  violation  of  his  durj  ai  a  ctargjrmaii  did  falwly  and 
i:a!uinnian<<Iy  say,  that  the  >iild  paper  irai  a  tiiKue  of  mitrepre- 
lentHtions.  Inlnrhnod  and  twd  grammar  ;— thnt  at  any  lime  when 
the  pursuer  had  occaaion  to  apply  to  the  defender  for  baptiam, 
the  defender  had  calechiaed  him,  and  found  the  pursuer  ignorant 
of  the  ealechiim, — and  that  it  was  easy  for  thoie  (meuning  the 
punuer  and  olhen)  who  were  deficienr  in  their  own  duty,  to 
find  fault  irlth  others;  but.  that  it  vras  proper  that  they  (mean- 
ing the  piirauer  and  others)  afaould  be  abown  [heir  iniignlEcanee  : 
And  whether  the  whole,  or  any  port  of  the  said  worrla  are  of, 
and  concerning  the  purauer,  and  are  falte,  eaiumnioua  and  in- 
jiirioDa,  and  tended  to  hold  np  the  pnnuer  to  ibt  contempt  of 
the  nid  congregation,  to  the  loaa,  injurj  and  damage  of  the 
punuer  7" 

At  the  trial,  the  defender  led  no  evidence, bot  contend* 
edtbatthe  pursuer  had  declined  taking  the  proper  meana 
for  redressing  any  grievances  which  he  might  have 
discovered  in  regard  to  the  poor,  and  on  the  contrary 
had  taken  the  law  into  his  own  hands  :  That  the  ex- 
pressions used  had  a  direct  reference  to, and  arose  out 
uf  the  matter  in  hand ;  and  lliat  he  regretted  any  uncall- 
ed, for  expressions  which  might  hare  escaped  him  at  the 
time  ;  and  that  the  great  provocation  which  he  had  re- 
ceived tended  to  alleviate  them. 

The  jury  found  for  the  pursuer,  and  gave  £$00 
damages. 

Authority  for  Pursuer. — Sheriff- subitiinle  of  Inverness  *. 
M'lniiub  of  Ratgrnore. 

Auiboritiet  for  Dcrender. — Hamilton,  87(b  November  175Vt 
M.  10.57a  Wilki  ( Lord  Gillies'  Invemcaa  Circuit) ;  Murray's 
Jury  Reports,  No.  40.  Scotland  r.  Thomson ;  I«rd  Uailes' 
Reports.  r 

Second  Division. —  Lords  Juatfre-Qerk  and  Maekenile. — 
jlet.  Sol irilor- General  (Oiekbum),  Dean  of  Faculty  (  Hopa), 
Maedougall— /f/i.  i^kene,  Nea*ea._Hobeft  Boy,  W.S.,  and 
Joseph  Gordon,  W.S.,  Agenta.— Mr  RihkI,  Olerk._[J. r.il.^ 

Wtk  July  1 833. 

No.  65. — R.  MuMKocK,  Pursuer,  v.  3.  &  D. 

SlNCLAlB,  Dfjendert. 

Sale— Delivery— Damages — A  P"i!l  kaviiig  wM,  tji  Ike  tanrft  «f 

an  agent,  a  jManti/fi  af  leool,  and  deliMreil  U  le  Ike  purehaitr  ; 

ond  pricet  ittniitg,  in  Ibt  meanfimi,  riHn ;  and  tke  purtkiuer  Aap- 

nan-deliiterg  of  a  Urgtr  quamilji,  and  daimrd  Ikr  hightu  profilM 
he  covU  hawe  made  during  tlie  iulervil,  lilt  the  commeoeemeHi  i/ 
the  $vil—Circnwulanctt  in  vhiek  femid,  thai  ss  danagn  teere 
dHt,  tn  nqiecltu>iperifieqitaiUiiyiifwoeihadte»Hbargained/ir. 

This  was  an  action  of  damages  brought  by  Mnn- 
aoek  against  .Sinclairs,  for  non-deliverr  of  certain 
wools  alleged  to  have  been  pnrcbaaed  by  him  from 
them,  whereby  he  had  lost  certain  profits  resulting 
from  a  rise  upon  the  commodity,  which  he  wonid 


"cV 
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tJnly 


bare  ^ined,  had  the  woolt  been  duly  detirered  nc- 
cording  to  order,  by  Rtorinff  them  Hccording  to  hia 
practice  in  trade.  The  pursuer  maintained.  That 
MeMrs  M'K«and,  merchant!  in  Glasgow,  who  acted 
SI  the  defnndera'  RgentR,  unld  to  him  130  itnnes  of 
whit«,  and  ZSO  utonea  of  laid  wool,  and  that  the  de- 
frndert  onljr  transmitted  97^4tfa  itoneii  of  th«  wliitet 
and  12^Sth  atone*  nf  the  laid  wool.     At  the  trial,  the 

tunner  insiited  for  the  higbeit  rate  of  profit  which 
e  could  hare  made  during  the  interTuI,  until   the 


commencement  of  the  litigation,  at  which  period  the 
high  prices  had  ilightly  fHllen.  The  defender*  plead- 
ed. That  there  never  had  been  an  agreement  between 


the  parties  for  a  specific  amount  of  wool :  That  th< 
puntnt^r  accepted  of  the  wool  «ent,  and  nerer  thought 
of  insisting  for  n  Specific  qnnntitr  until  long  afier, 
whpn  he  saw  that  the  prices  had  risen,  and  that, 
if  he  had  previuualy  purchased  a  larger  qoantity,  he 
would  have  realised  more  profit:  That  he  wa*  now 
feeking  to  obtain  from  the  defenders,  not  implement 
of  the  bargain,  hut  damage*  for  non-delirery  of  an  ad- 
ditional quantity  of  wool  at  the  former  inferior  prices, 
but  that  lie  had  not  condescended  upon  any  one  order 
which  he  had  been  prevented  from  executing ;  and  that 
bU  true  object  was  to  delay  payment  of  the  wools 
which  he  had  goL 

The  case  having  been  sent  to  a  jury,  the  defenders 
bad  a  verdict. 

Authority  for  Panuer. — Morriaon  v.   Boswell,  4th   March 

ipoe. 

Anlboriiy  for  Dcfendcn. — Hartford,  Brothers,  &e.  v.  Ro- 
bertson, 29lb  January  1831. 

Sfrnni)  Dirinion — Lords  Juatice- C1*rk  anil  MackeniFp. — 
jlet.  CuiilnKhamf,  A.  Wood,— -fZ(,  Dean  nf  FnritlfT  f  Hupp), 
and  Uarid  Mylne.^Jama  Moore,  S.R.O  ,  and  H.  Micf|ueen, 
Aitenti— Mr  RuheI,  Clerk.— [J.  W.  H.  ] 


S&;  July  ItHS. 

No.  67. — David  DouoALr.,  Punuer,  v.  ItonEnr 

Marshall,  Offender. 

Agent  and  Client— Canndenra—Fnad—TiTle—Llabilitr-f. 
CoHfwrufioiu  with  m  lair  agem  arv  not  prolnted  bg  ritJ^enee, 
inUne  Ikt  iaut  rttaln  f  a  frBud,  aUt^fd  lo  hare  bni  drtbfit  he. 
iHvm  eliintt, — II.  A  gomgrr  bniher  haviat  hvx  alhura^fiir  ■ 
/iTtal  /maKjfyrart  lo  fattru  a  proprr'n  (wliieh  lnvt  M-nttd'le  /lii 
fallitrj  V propritlor !  and  tiurrafitr  Ikt  tldtr brolbn  having  camt 
Jimiartl  and  eUimtd  il,  at  hii  fallur'i  Mr,  in  onler  lo  ifp/ra(  Ihe 
creililtri  vf  Ike  fonmer  brellier — Htl'l,  Ibal  lie  tliler  irulller  ii 
Habit  for  the  ileliU  lo  Ikt  txient  of  Ihe  praperi^,  on  the  ground 
of  fraud,  allhough  Ikt  oni^  litU  Uood  in  Ai'i  itrion. 

The  pursuer,  for  himself,  and  as  trnirt-assignee  of 
certain  other  parties,  brought  an  nrtiim  acninst  the 
defender,  setting  forth,  that  the  defender's  Tate  father 
had  died  in  1800,  po«ae*sed  of  a  ft>ti  in  the  rillage  of 
Dunning,  whit-h  he  was  undemtood  tn  hare  made  over 
to  John  Marshall,  his  second  non,  who  had  acted  ns 
proprietor  fur  about  thirty  years,  but  which  was  nuw 
claimed  by  the  defender  as  the  eldest  aim  and  heir  of 
bis  father,  on  Ihe  footing  that  hia  bther  had  died  in- 
twtate :  That  this  claim  on  the  part  of  the  defender, 
was  the  rexult  of  a  fraudulent  scheme  between  liim 
and  his  brother  John,  tu  defeat  the  rights  of  John's 
creditors,  and,  inUr  alii,  of  the  pnrtuer,  who  had  lent 
John  .Mar«h»II  upwards  of  £lGO  to  erect  buildings  on 


the  property,  &&,  on  the  f^itli  of  his  being  the  pre- 
prietor.     The  summons  set  forth, 

"  That  the  Kaid  Robert  Marshall,  now  clsiating  ibe  rormij 
sutijecli  as  bcir-«pparent  Co  bin  father,  baa,  ainee  the  death  of  hii 
•Ud  father,  down  to  the  manib   of  18^.  as  brfure 

menrioned,  su  acted  in  concert  with  bis  brother,  the  nid  Juhn 
Manball,  a*  fniudiilenllr  to  deceive  the  piirsiiers  and  ibeir  con. 
slituenta  into  the  beliet  that  the  mid  Jubn  Marshall  w«a  (be 
real  and  true  proprietor  of  (he  property  left  bj>  his  dereaMd  fa- 
ther ;  at  least  the  taid  Robert  Maraball  held  out  that  hit  father 
bad  executed  a  lelilement  in  Tavour  of  John,  or  thot  an  ngin- 
ment  had  been  entered  into,  by  vhieh  Roliert  bad  dive>ted  biin- 
lelf  of  the  lubjects ;  or  at  least,  be  lo  runcturlfd  biin>eir,  m  lo 
induce  the  general  belief,  that  the  said  John  Mnrahall  had  the 
role  rifcht  to  the  faid  properly,  and  to  raiae  a  creiliC  to  the  said 
John  Marshall,  on  the  naid  tooting,  and  thereby  indured  th« 
purauem  and  their  conKtituenta  to  giTC  credit  to  the  mid  John 
ManhHlI,  and  idnmee  fnndk,  ns  before  and  particuliirly  (f'er- 
mentioned;  and  the  uid  Robert  Marthali,  by  1  hum  miMiig  > 
false  eredit.  in  nitai^ner  I'uresaid,  in  lavour  of  bin  brother  JuKo, 
has  rendered  himielf  peroonHlly  liable  to  the  pursuers  and  their 
eonstitnenti  for  tbe  edvancea  au  made  by  tbi>nl.  to  Ibe  extent  of 
the  value  of  the  said  property,  in  the  Mine  inaiiiier  u  if  siirh 
sums  had  been  paid  by  them  into  tbe  bands  uf  tbe  aaid  Robert 
Marshall  himself  i" 

That  the  sums  so  advanced  by  the  porsner  and  his 
constituents,  amounted  to  £169,  14k.  hcHide^  interest, 
and  the  summons  therefore  concluded,  that  the  de- 
fender should  be  ordained  to  pay  the  said  sum  and  in* 
terest  to  tbe  pursuer,  or  at  leHMt,  timl  he  should  be 
decerned  and  ordained  to  make  over  tba  property  to 
the  pursuer,  towards  liquidation  of  the  debt  due  to 
him.  A  record  having  been  closed,  the  fnllowing  is- 
sne  was  sent  to  a  jury,  and  came  to  be  tried  to^ny, 
before  the  Lord  J usiiee- Cleric  and  Lord  Mackeniie  : 

"  Whether  the  defender  Robert  M<irsball,  fraudulently  aeted 
in  eoticert  with  hia  Im.ther  Jutiii  Alarkhatl,  Ko  hh  io  dnfive  tbe 
pnnuer  niid  bis  ^on^tituenla,  ur  any  of  them,  iuto  tbe  belief  that 
the  *aid  John  was  pri.|irietiir  of  a  piere  of  ground  in  tbe  tillage 
of  Dunning.  H'ilh  the  houses  snd  lnii!diiig«  thereon,  and  thereliy 
indnred  tbe  puisuer  and  his  ro■l•titue^t^  or  any  of  tbem,  to  pay 
or  adrani-e  lothe  said  John,  all  or  airy  uf  ihc  sums  of  munpy 
stated  in  tbe  Srbedule  hereunto  annexed,  or  any  pirt  ibereiif? 
And,  Whether  the  aaid  Robert  Manihall,  dcteiider,  is  indebted 
and  reKting'OU'ing  lo  the  pursuer  or  bis  eonatllnenl*,  in  all  or 
any  of  the  said  sums  of  money,  or  any  part  thereof?" 

In  the  course  of  the  trial,  Mr  Burnx,  writer  in  Perth, 
was  examined  a«  a  witneM,  and  ashed  as  tu  certain 
conversations  which  he  had  had  with  the  defender  and 
his  brother,  as  to  the  property  in  question,  while  be 
acted  as  agent  fur  both  these  partirii. 

Objected — The  witness  caniiut  be  asked  as  to  con- 
versations which  passed  between  him  and  his  clientii, 
while  he  at;ted  as  their  law  agenL 

LordJu$:lef-aeTk — The  issue  is.  Whether  the  defender  "frsn- 
dnlently  aeted  in  eonren  with  John  Ms'sbatI,  so  ai  to  dercira 
the  purauer,"  fte.  It  the  defender  made  ststemeuts  tu  any 
body  whatever,  which  go  to  iiittniet  the  fraud,  these  acMencats 
are  eridenee  in  lb  la  esse. 

Objection  repelled. 

Mr  Bums  proved.  That  he  was  employed  as  agent 
by  Juhn  Marshall,  and  always  underslotM  bJm  to  ha 
the  proprietor:  That  he  talked  with  him  as  such  in 
the  presence  of  the  defender,  who  never  objected,  and 
tliHt  he  was  much  surprised  when  the  defender  Utterly 
asserted  a  claim  to  the  property. 

A  nomher  of  other  witnesses  proved.  That  John 
Marshull  was  always  considered  to  be  proprietor  of 
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thn  aiihjiicts — acted  as  noch — let  the  nme — drew  the 
rents — pud  the  tuxes  and  feu-ilntie« — made  bnr^in 


n>l   i 


npn, 


•nto,  &c,  and   that  the] 


were  surprised  when  they  heard  that  the  defender 
claimed  to  be  proprietor;  That  John  wi^nt  by  the 
name  of  "  the  laird,"  and  wan  u«aally  cnlleil  so  in  the 
dffendi^r'a  presenile,  who,  on  one  occanion,  inirodnced 
himsnlf  to  one  of  the  tenants  (who  kept  a  public  hi>u>>e) 
as  "  the  laird's  brother," and  on  that  Tooiitig  laid  ulaim 
to  a  dram:  Thut  un  another  nccns'on,  tlie  defender 
wtu  iniprisiined  on  an  excise  wnrniat,  and  uhtained 
aliment,  on  the  footinjr  that  he  had  n»  property  :  1'hnt 
on  his  beinft  liberated,  otie  of  the  witnevses  nffrtred  or 
^re  him  a  sixpence,  heiraasn  he  was  so  poor,  and  re- 
presented that  lie  hnd  only  been  let  out  to  starve ;  and 
that  he  ni'Trr  Inid  claim  to  the  property  till  after  his 
brother's  insolreni-y. 

7%c  l^d  Juitiee-Clert  charKpi  the  jury,  ibat  if  rhry  were  m- 
tistieil  tbe  bruthen  had  nettA  wiih  the  inieDtian  ot  dnvivinic  the 
public,  or  defrauiling  the  crmlituni  nf  Jr>hii,  tht-y  must  find  ffir 
the  ptirsuer ;  anil  that  the  HCliiin  bfint;  rnuiiilrii  nil  fraiirt,  wnn 
not,  as  conteddfd  by  tbe  defeiidi-r,  iiiconsblent  with  tbc  security 
ofuur  lund  rights. 

Tbe  jury  found  for  the  pursuer. 

Semnil  Divtvion.^Lorda  Jo«tirt-C!erk  ft  Mnrkentir — Jci. 
Dean  of  F'aculty  (Hope),  H»d  J.  S.  More;  Alexander  .M.  An- 

ileTKOn,    5.S.C.,    Agent M.     Cuniiigbame ;    Jubii    Brown, 

S.S.C.  Agent.-i(;.  fl.l 


it5t/t  Juli,  I8S3. 

No.  88. — rtoDERT  M'Kav,  PuTiHfr,  v.  Captain 

Moses  Campbkll,  Drfcnder. 

Pricilepe — An  agenl  having Mged  n  ptnt'ltBg  in  a  /iiwrnn,  eon. 
laining  a  yaiiagt  injuriaiti  la  ont  af  He  pnrliet — Ubvrreil.  Ihnt 
ir  ivat  n  good  ite/tnerjor  lit  ageul  ihai  the  payer  owt  il'aiPH  bj 

I'his  was  an  action  of  dnmaf^s,  resteil  on  the  defen- 
der having  circolated  a  placard,  denouncing  the  pnr- 
eiier  "  to  bentterly  destitute  of  the  spirit  of  a  gentle- 
man." It  appeared  in  evidence,  that  the  pursuer  had 
been  engaged  prufessiiinally  as  agent,  in  an  action  be- 
fore the  Inferior  Court,  between  the  defendnnt  and  a 
Mr  Mitchell.  A  reference  of  one  part  of  the  cause 
was  made  to  tbe  defeiidiint's  nath,  upon  which  he  emit- 
ted a  deposition.  After  some  proceedings,  the  pro- 
cess was  laid  before  counsel  in  Edinburgh,  to  draw 
a  pleading  for  Mr  iMitchell.  In  this  pleading  a  passage 
occurred,  in  which  some  obserrationi  were  made  upon 
the  oath,  reflertingupun  the  defendant.  The  pleading 
lodged  in  the  Inferior  Court  bore  the  subscription  of, 
and  to  be  drawn  bv  the  pursuer.  The  defendant,  con- 
ceiring  himself  to  naTe  been  aggrieved,  insisted  on  the 
pursuer  expunging  the  passage,  which  he  having  de- 
clined to  do,  the  defendant  sent  him  a  challenge.  Af- 
ter some  meetings  n'ith  friends,  the  defendant  was 
informed  that  the  passage  objected  to  vas  not  the 
pursuer's  composition,  but  that  of  his  counsel ;  and 
the  pursuer  having  requested  time  to  consult  with  an 
acquaintance,  he  went  to  the  country  on  professional 
business ;  upon  nrhich  the  defendant  posted  the  pur- 
suer, and  circulated  among  several  of  his  clients  a 
placard  in  the  above  terms.  The  pursuer  brought 
his  action  ;  and  the  cause  having  gone  to  trial, 

Tie  Lonl  FrtiiilenI,  in  addressing  tbe  joiy,  staled,  that  the 


pursuer  h*d  s  conclusive  itrfenre  iqtsinst  tbe  denuiid  of  tlie  dew 
fendant.  by  staiinj;  ibat  ibe  ohjectionsblc  paunge  waa  nut  bis 
composition.  Tbe  paiwge  be  hud  no  power  to  I'Xpunge  ;  liiit  le 
Bppliealion  ought  lo  lure  been  nude  to  the  Sheriff,  lo  have  ttuit 

The  jury  found  for  the  pursuer,  damages  £300. 

First  Division.— Lords   Prpsident  and  — Act.  F. 

Rdbertsoii.— ^/l.  Dean  «C  Faculty  (Hope).— Juiy  Clerk.— 
lJ.tr.  O.} 

HOlh  Angutt  1833. 

No. 69. — Lady  Uausav,  Punuer.v.  Jambs  Nairne, 

Dreader. 

SlsniJcr — Privilege — Agent  and  Client — An  ngenl  haring  irrillen 
iHleri,  coiUaining  natmtailjalitanil  iiyuriotit  Iq  the  character  of 
a  purli/,  parity  bji  Ike  anlhorili/  of  hit  dirnt,  fimn-hoin  htalto  prr- 
parel  certain  dtrdt,  in  wticA  liinihr  injurioHi  ilalfmfTiH  irere 
made — Helil,  I.  That  lofir  at  the  ttnlemenlt  mre  nniU  bg  no. 
Ikorili/  of  the  cUeil,  the  a^mt  itai  proecteilf'-om  alt  tiahllit-ifor 
dattK^ei. — ff.  That  the  ttatetn^nli  in  Ike  deedt  were  the  tiale- 
meittt  of  tbe  part)  granline  Iheii,  ami  the  agent  vat  alio  pro- 
Itrled  at  to  Ihein.—III.  That  is  /ar  oi  lie  tUndtr  wns  not  ri- 
preuly  tulioriieit  to  be  ttalei  iy  the  dient,  lie  agent  wot  liable. 

Proof —  Where  ilandrr  hat  ^een  rti<eatri  to  levervl  indiohlvah, 
at  different  timet,  but  tMWr  in  pretence  of  more  than  one—Htlil, 
thai  lie  eiideact  of  theu  indisiduaU  logelier,  it  proif  of  the 

This  was  an  action  of  dama^esi  brought  against  the 
defender,  in  which  the  following  issues  were  sent  to 
the  jury  :- 

"  It  being  admitted  Ihst  tbe  pursner  wes  married  on  the  lOtU 
day  ul  June  I8i9.  to  Sir  ThonM*  Rumiwy  at  Balmain.  Bsrl.  ; 
and  that,  on  the  2Bth  day  oF  June  IHJU,  tbe  said  Sir  Thomsa 
RHinuy  died  :— I.  Whether,  on  or  about  the  S4th  day  of  July 
ISiS,  the  defender  did  write  and  tranamit,  or  cnui^e  to  be  writ- 
ten and  irainmitted,  to  jHinea  Aniotl,  W.S..  a  letter  eoniain- 
InK  the  followlrig  words,  or  words  to  tbe  follow ittg  rffect,  vis.— 
■  Whether  our  riient  will  resort  lo  Doeton'  (JumiDona,  and 
eventuslly  to  Parliament,  upon  a  slitl  graver  part  of  tbe  cruel 
wrongs  to  which  he  has  been  sulijeuted  by  his  wife,  we  are  not 
yet  prepared  to  lay,  because  his  preroenition*  are  not  yet  com- 
pleted.'— And  whether  the  whole,  or  any  part  ol'lhe  aa.d  words, 
are  or  and  cunerrning  the  purauer,  and  hilrely  and  calumniously 
represent  tbe  purauer  aa  having  been  guilty  of  repeated  adul- 
tiries,  to  the  Ions,  injury,  and  damage  of  the  pursuer? — It. 
Whether,  on  or  about  the  28ih  day  of  October  ISfl),  the  dafen. 
der  did  write  and  transmit,  or  cauae  to  be  written  and  trHusrait. 
ted,  a  letter  to  tbe  said  James  Aniutt,  eonloininji  the  following 
words,  or  words  to  ihe  following  effect,  vis — '  We  hnve  farther 
to  inform  you  of  a  hct,  which,  though  you  mar  be  igiiorsnt  of 
it,  must  be  perfectly  well  known  to  some  of  Lady  Ramsay's 
tni.tets,  as  well  as  to  berself,  namely,  that  during  Sit  Tliomai's 
absence  in  India,  and,  indeed,  while  he  remained  in  this  roan* 
try,  and  from  the  dale  of  this  unfoitmste  marriage.  Lady  iUai. 
say  baa  been  guilty  of  tbe  gruswat  misconduct  aa  a  nurned  wo- 
man, and  ofsurb  repeated  and  flagrant  riolaliom  of  her  luarriiige 
vows,  BS  enable  and  jualily  Sir  Thomas  lo  institute  proceed- 
ings, either  in  the  fkimmimary  Court  here,  or  in  Paili*ment, 
which  can  have  no  other  termination  than  a  sentence  ol  divorce. 
after  sn  exposure  equally  futal  to  her  character,  and  painful  to 
her  friends.  Thii  ir,  s  point  on  which  we  write  thus  itrongly, 
because  a  mass  Bferidence  haa  been  procured,  wbii-h  excludea  all 
doubt  upon  the  subject,  though,  of  eourae,  it  bas  hitherto  been 
eonaidered  aa  strictly  private  and  coniidentiiil.' — And  whether 
the  wbnle,  orany  pxrt  of  the  uid  words,  are  of  and  cuni-eming 
the  pursuer,  and  falsely  and  cdumnioosly  rcprcsenl  Ibe  pursuer, 
BS,  during  the  abaenre  of  tbe  laid  Sir  Thumaa  Ka.n-my  in  India, 
and  from  the  date  of  her  marriage,  huvinit  been  guilty  ul'a  con- 
tinued seriea  of  tbe  grosaest  adulteiies,  and  of  repented  and  flng- 
nnt  violations  of  her  marriage  vous,  and  that  t<ii>  i"'*  <li»>wn 
10  several  of  the  trustees  named  iii  her  marriage- contiMt ;  and 
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that  bj  her  condoet,  the  taid  Sir  Thomu  wu  joitified  and  en- 
■bled  to  institute  legal  proceeding!  againit  tbe  panuer,  eilber 
in  the  Comiiiiwary  Codrt  in  Scotluid,  or  in  tbe  Britiih  Piriia- 
nent,  for  diuol*iiig  the  nid  marriii^  on  tbe  ^iind  of  adullerj. 
to  tbeloai,  injuiT.  and  damage  of  the  punuer? — lit  Wbetber, 
on  or  about  tbe  17th  day  of  November  IS29.  in  the  Farliameot 
Houte,  Edinburgb,  and  in  prenence  and  bearing  of  ihe  said 
Jamci  Amutt,  tbe  defendei  did  fiilwly  and  calumnionsly  mjf, 
Thkt  on  a  certain  daj  tbe  punuer  and  her  maid-semnt  bad 
Bonr  out  in  ber  carriiige  on  tbe  fiilse  pretence  of  Uicing  en  air- 
ing, but  reall]'  for  tbe  purpose  of  enabling  tbe  purauer  Co  carry 
on  an  adulterous  intrigue  in  wbirh  ihe  vru  engaged;  and  that, 
in  order  to  arcompliib  thii  the  more  (uccnafully,  Ibey  changed 
dreiim  in  tbe  carriage,  Ihe  punuer  dressing  berielf  u  a  serniit : 
That  almost  immediaielr  after  the  pursuer's  marriage,  sbe  bad 
committed  adultery  with  a  certain  gentleman,  wbom  he  tnen- 
tioned  by  name:  That  she  bnd  been  guillyof  adultery  with  ano- 
tbflr  perion,  ■  medicnl  man,  wbom  be  at«o  named,  but  who  Is 
fincedead:  That  she  had  been  guilty  of  adultery  with  R.  R. 
Pennington,  of  Pattmnti  Squnre,  London  ;  That  be  had  got  a 
volume  of  written  evidence  to  prove  tbe  pursuer's  immonl  and 
licentious  course  of  life,  from  the  period  of  ber  mnrriHge  in 
1819,  down  to  that  time;  or  did  falsely  and  culumniousty  use 
or  utter  words  to  thai  eOect,  to  the  loss,  injury,  and  damiige  of 
the  punuer?— IV.  Whether,  in  course  of  tbe  month  of  Decem- 
ber 1620.  or  of  January  following,  nr  about  that  period,  in  tbe 
defender's  huuse,  fi'Tardy  Place,  Edinburgh,  in  presence  and 
hearing  of  Juhn  Mackeniie,  banker  in  Inverness,  the  defender 
did  falsely  and  calumniously  aay.  that.  On  «  certain  diy,  tbe  pur- 
auer, and  ber  maid  servsnt  bud  gone  out  in  her  rarriage,  on  tbe 
Mm  pretence  of  taking  an  airing,  but  really  for  the  purpose  of 
enabling  tbe  pursuer  to  caiTy  on  an  adulterous  intrigue  in  which 
she  WIS  engaged ;  and  that,  in  order  to  accomplish  tbii  tbe  more 
•uccesafully,  tbey  changed  dresari  in  the  carriage,  the  pursuer 
dressing  berielf  a«  a  seinnt :  That  almoat  immediately  after 
the  puniuer'a  marriage,  she  had  committed  adulcerp  with  a  cer. 
tain  gentleman,  whom  be  meniioned  by  name ;     That  aba  had 


been  guilty  of  adultery  with  R.  R-  Pennington,  of  Portmsn 
Square,  London :  That  be  had  got  a  volume  of  written  evidence 
to  prove  tbe  pnrsnei's  Iraoioral  and  licentious  course  of  life, 
from  the  period  of  her  marriage  in  18IU,  down  to  tbst  lime  ;  or 
did  falael^  and  calumniously  use  or  otter  words  lo  that  effect,  to 
the  loss,  ii^juiy,  and  damage  of  the  punuer? — V.  Whether,  in 
the  course  of  the  month  of  December  1820,  or  of  January  fol- 
lowing, or  about  Chat  period,  in  the  Library  of  (he  Society  of 
'Writers  to  tbe  Signet  in  Kdinburgb,  in  presence  and  bearing  of 
'William  Mackeniie,  W,  S.,  the  defender  did  falsely  and  calum- 
niously aay,  that,  on  a  certain  day,  tbe  punuer  and  ber  maid- 
aervant  had  gone  out  in  her  carriage,  on  tbe  false  pretence  of 
taking  an  airing,  but  really  for  (be  purpose  of  enabling  the  pur- 
suer to  carry  on  an  adulteroos  intrigue  in  which  she  was  engag- 
ed ;  and  tbst,  in  order  to  aocomplish  tbis  the  more  luccessfully. 


_e,  sbe  had  cimimitted  edutteiy  wi(h  a  certain  geiitlt-man, 
wbom  he  mentioned  by  name  i  That  sbe  had  been  guilty  of 
adultery  with  another  person,  a  medical  man,  whom  he  also  nam- 
ed, but  who  is  since  dead  :  That  sbe  bad  been  guilty  of  adultery 
with  R,  R.  Pennington,  of  Portmin  i^^uare,  London  i  That 
he  had  got  ■  volume  of  written  evidence  to  prove  (he  pursuer's 
immond  and  licentious  course  uf  life,  from  the  period  at  ber 
Biarriage  in  1819,  down  to  that  time  ;  or  did  falsely  and  calum- 
niously use  or  utter  words  lo  that  cflect,  to  Ihe  toss,  injury,  and 
damage  of  the  punuer  ? — V'L  Whether,  at  Coliiisburgh  in  Cife, 
on  or  about  the  31st  dav  uf  December  1620.  and  in  preaence 
Mid  besring  of  Henry  ^thune,  E«q.   of  Kilconquhar,  (be  de- 


.  >r  did  false- 

--   , words  to  that  effect,  to  the  loss, 

injury,  anddamage  ofiba  pursuer? — VII.  Wbeiher,  on  or  about 
the  ^lad  day  of  December  1820,  tbe  defender  did  write  and 
irarMolt  to  the  aaid  Hetiry  Bethune,  a  letter,  containins  the  fol- 


lowing words,  or  word*  to  the  folknvit^  effect,  via.—'  Bit  if, 
upon  the  other  hand,  you  have  not  any  proposition  to  submit  to 
us,  my  double  connection  with  Sir  Tbomas  calls  upon  me  this 
to  Cell  you,  as  a  general  answer  to  your  stsCemcnls,  that  Sir 
ThoniBi  is  posieised,  Ibrougb  my  brother  and  me,  of  tbe  higli- 
est  opinions,  both  of  the  English  and  Scotch  Ban,  that  the 
grievous  injuries  under  which  he  labours,  at  tbe  bands  of  bis 
wife,  are  not  without  remedy,  both  in  tbe  Gonsistorial  Courts 
and  the  Courts  of  Common  Law  and  Equily,  and  tbst  sU  the 
eminent  men  who  have  been  consulted  concur  in  opiiiion  «lth 
Sir  Tbomat's  legsl  rrieuda  here,  that,  independent  of  his  grounds 
for  divoree.  they  hnve  never  seen  a  mse  of  sneh  rapacity  on 
the  part  of  a  wife.' — And  wbeiher  the  whole  or  any  part  of 
Ihe  said  words,  are  of  and  concerning  tbe  purauer,  and  lilBely 
and  calumniously  represent  tbe  pursuer  as  guilty  of  adultery,  so 
as  to  afford  good  groondi  lor  h  divorce,  tu  the  loss,  injury,  and 
damage  of  the  puniuer?~Vin.  Whether,  in  tbe  end  of  No- 
vember IS29,  tbe  defender  did  trsnsmit  to  tbe  late  Sir  Hugh 
Innes  of  LochaUh,  a  copy  of  the  said  letter,  dated  2Btb  Oe. 
lober  1829.  addressed  by  the  defender  to  tbe  ax  id  James  Arnott, 
containf  ^e  said  false  and  calnmnioui  statementa,  of  and  con- 
cerning life  f  jrsuer,  to  tbe  loss,  injury,  and  damage  of  tbe  pur. 
BUer  ?_IX.  '.Vhtther.  on  or  about  the  Vd  day  of  December  l&S, 
the  defender  did  write  and  transmit  to  the  Mid  Sir  Hugh  Innes,  s 
letter  containing  the  following  words,  or  worda  to  the  fullow- 
ing  effect,  vii.— '  Far  be  it  from  Sir  Thomas's  adviaera  lo  shut 
[he  door  to  ao  desirable  a  result  (mesning  a  compromise);  hut 
with  Ihe  intolervble  oppreasion  and  injustice  wliich  be  bas  ex- 
perienced from  Lady  Ramsay,  and  aume  of  her  advisers,  ^I 
encept  you  and  Mr  Grvnt  us  incapable  of  such  conduct,]  and 
the  mass  of  evidence  which  he  possesses  of  ber  infidelity,  it 
is  in  vain  to  expect  that  be  is  longer  to  submit  to  his  prvient 
situation.' — And  vrhether  the  whole,  or  any  part  of  the  siid 
words,  are  oF  and  concerning  ibc  punuer,  and  are  false  and 
calumnious,  and  to  tbe  injury  and  damiRe  of  Ihe  punuer?— 
X.  Whether,  on  or  about  the  aOtb  Novemlier  IH39,  tbedefender 
did  Iransmil  to  the  Itigbt  Honoutable  Charles  Grant,  a  copy  of 
the  Slid  letter,  dated  :^b  October  IB'JB,  addressed  by  tbe  de. 
fender  to  the  raid  James  Aniutt.  contsining  the  said  false  and 
calumnious  itatements  of  and  concerning  the  purauer,  to  tbe 
lose,  injury,  and  damage  of  Ihe  purauer  ? — XL  Wbeiher,  on  M 
about  the  2d  day  of  December  1820,  tbe  defender  did  transmit 
to  tbe  said  Charles  Grant,  a  copy  of  tbe  letter  dited  !ld  Decem- 
ber 1829,  addressed  by  the  defender  to  the  said  Sir  Hugh  Innes, 
containing  tbe  said  false  and  calumnious  statemeula  of  and  con- 
cerning tbe  punuer,  to  tbe  loss,  injury,  and  damage  of  the  pur- 
suer?—XIL  Whether,  on  or  sbuut  the  month  of  Jsnuiry  or 
February  1830,  in  the  Library  oF  the  Wrilen  to  the  Signet,  in 
the  cityof  Edinburgh, and  in  the  presenceand  bearingof  Willism 
Mackenzie,  Esq.,  W.S.,  the  defender  did  faUety  and  nlumniously 
cbarge  the  punuer  with  adultery,  and  stale  that  chaige  as  a  fact 
which  he  could  prove  by  the  clearest  evidence  ;  and  did  farther 
falsely  and  calumniously  say,  that  tbe  pursuer's  whole  life  and 
conduct,  since  her  marriage  irith  Sir  Thomai  Ramsay,  had  been 
given  up  to  licentiousnets,  and  the  most  shocking  adultery,  and 
ibat  he  had  evidence  in  bis  possession  to  prove  these asaenkiiis; 
or  did  falsely  and  calumniously  use  or  utler  words  to  that  effert, 
to  the  lo»^  injury,  and  damage  of  the  pursuer?— XIIL  Whe- 
ther, on  tbe  I2t1i  day  of  February  1830,  the  said  Sir  Thomai 
Ramsay  was,  from  mental  weahneKa.  incapable  of  understanding 
what  WHS  contained  in  tbe  deed,  No.  260  of  procrsa,  and  whether 
the  defender,  knowing  the  aaid  incapacity,  did,  on  the  same  day, 
by  himself  or  otbera.  obtain  the  aignature  of  the  aaid  Sit  Tbumaa 
to  the  said  deed  i  and  whether,  without  instructions  or  aulhority 
from  the  said  Sir  Thomas,  the  defender  did  insert,  or  caute  to 
be  inserted  in  tbe  said  deed,  tbe  following  words,  or  words  ta 
tbe  Folluwing  effi-ct  i — '  And  also  considering,  ihiit  I  had  no 
proper  legal  advice  in  regard  to  tbe  nature  and  effect  of  (hne 
deeds,  at  the  period  of  executing  them,  and  that  I  waa  induced 
to  execute  one  and  all  of  them  by  the  false  rrpreseiitalions  of 
my  svd  wife,  and  other  persona  instigated  thereto  by  her  :  And 
fsrtber  considering,  that  on  accotmt  of  tbe  impmper  conduct  of 
my  said  wife,  in  reference  to  the  said  deeds,  and  otherwise,  and 
more  partieulariy  on  account  of  her  hanb,  unfeeling,  and  over- 
bearing conduct  towards  me,  and  her  disreputable  Mune  of  life, 


183S.1 


THE  SCOTTISH  JURIST. 


unbwominf  b«r  rank  and  >t«tion  in  locietf ,  and  inniniiTBtent  with 
good  niorala.  I  found  it  neceiuTy  to  lepinte  and  withdraw  m]P- 
■elf  from  her  KxHalj,  shortlj  at'cer  our  marriage ;  and  the  having 
left  oor  residence  at  Bath,  in  autumn  1 820,  and  proceeded  to 
Wejmoutb.  I  had  loon  thereafter  certain  confereticea  with  Mr 
Hennin^i  attorney  In  Wefmoulfa,  acting  on  her 
behalf,  the  mutt  of  which  conferences  wan.  that  a  letter  wai 
written  bf  hEr  to  me,  dated  the  12lh  da;  of  Ocrober  18*20,  und 
delivered  to  me  by  the  said  Henning.  inviting  me 


tlement  of  Sd  Julj  1819.  semnd  and  part  aboi-e  recited:  That 
in  conspquenoe  thereof,  I  proceeded  to  Weymouth,  and  resided 
with  my  Mild  wife  for  BOme  weeki ;  and,  iu  full  reliance  upon 
ber  pledge  to  cancel  the  caid  deed.  I  cancatled  in  her  presence, 
certain  written  proofs  or  statementi  touching  her  incontinence  ; 
notwithstandinfc  whereof,  ebe  did  not  at  that  time,  and,  lo  the 
beat  of  my  belief,  has  not  jet  cancelled  the  said  deed:  And 
likewise  considering,  that  from  this  breach  of  engagement  on  the 
part  of  my  said  wife,  and  other  cauaea,  I  apiin  aeparated  mynelf 
rrooi  her ;  and  in  May  IB2I,  I  returned  to  India,  from  which 
couiitrj  I  have  recently  come  back,  and  have  not  hitherto  aeen 
ray  aaid  wife:  And  farther  considering  thatahe  baa  been,  during 
iny  rttidence  in  India,  and  ia  still  purauiiig  her  vicious  and  in- 
continent course  of  life,  therefore  1  have  come  to  the  tcRolu- 
tion,  not  only  of  immediately  instituting  proceedings,  with  ■ 
view  to  procuring  a  divorce  against  her,  hut  also  of  setting  aside 
the  whole  foreaaid  deeda,  or  at  least  such  of  theai  aa  I  bave  the 
power  of  setting  aaide  ;  and  that  for  the  purpose  of  regulating 
my  conduct  in  this  respect,  I  bave  conhulted  counsel  learned  in 
the  law,  both  at  the  Scotch  and  English  ban,  by  u-bom  I  am 
advised,  that  the  deed  of  the  10th  day  of  June  1SI9,  first  above 
recited,  cannot  be  revoked  by  me,  but  that  the  deeds  of  the  3d 
and  30th  days  of  July  1819,  second  and  third  above  recited,  are 
revorable  by  me  at  pleasure.'  And  whether  the  whole,  or  any 
part  of  the  said  wonla,  are  of  and  concerning  the  pursuer,  and 
are  false  and  calumnious,  and  to  the  injury  and  damage  of  the 
pursuer?— XIV.  Whether,  on  the  31st  day  of  May  1830,  the 
sjid  Sir  Thomas  Ramtay  was,  from  mental  weakness,  incapable 
of  Dnderstanding  nhat  was  contained  in  the  deed  No,  861  of 
process  ;  and  whether  the  defender,  knowing  the  said  incapacity, 
did,  on  the  said  duy,  by  himself  or  others,  obtain  the  signature  of 
the  aaid  Sir  Thomai  to  the  aaid  deed  ;  and  whether,  without  in- 
Ktrucliona  from  the  said  Sir  Thomas,  the  defender  did  insert,  or 
cause  to  be  inserted,  in  the  aaid  deed,  the  following  words,  or 
words  to  the  following  eOect : — '  And  whereas  the  said  Sir 
Thomw  Ram.aay  made  and  executed  all  the  several  herein  be. 
fore  recited  instruments,  upon  miireprescntaliona  made  by  the 
8.iid  Blilabeih,  bia  wife,  without  the  advice  or  aisislance  of  legal 
agents,  distinct  fiom  those  of  his  taid  wife,  and  in  aetual  ig- 
norance of  the  eUent  to  which  be  thereby  deprived  himrelf  of 
dominioD  over  his  property  compciaed  therein  respectively  j  and 
therefore,  and  in  consequence  of  the  aabsequent  gross  misconduct 
of  his  said  wife,  be  is  deairous,  so  far  as  in  his  power,  to  revoke 
and  make  void  all  the  aeveral  inatrumenCa  herein  before  recited, 
and  to  make  other  di'positiona  of  his  properly  / — And  whether 
the  whole,  or  any  part  of  Che  aaid  wonls,  are  of  and  concerning 
the  purtuer,  and  are  false  and  calumnious,  and  to  the  injury  and 
damage  of  the  pursuer?— XV.  Wbelher,  on  or  about  the  lOlh 
day  of  March  1830,  the  defender  did  write  and  transmit  to  the 
said  William  Mackenzie,  a  Itlter  containing  the  following  words, 
or  words  lo  the  following  effect,  vil. — '  Otber  measures  of  a  na> 
ture  painfully  personal  to  Lady  Ramaay,  are  in  preparation;' 
meaning  thereby  legal  proceedings  In  England  or  Scotland,  for 
dissolving  the  marriage,  and  obtaining  a  divorce  against  her,  on 
tbe  ground  of  adultery : — Whether  the  whole,  or  any  part  of  the 
aaid  words,  ire  of  and  concerning  tbe  pursuer,  and  are  false  and 
calamnious,  and  to  tbe  injury  and  damage  of  the  punuer? — 
XVI.  Whether,  on  or  about  the  5th  day  of  July  1830,  the  de- 
fender did  write  and  transmit  to  the  raid  William  Mackenzie,  a 
letter  eontainiiig  the  following  words,  or  word*  to  the  following 
effect,  viz. — '  Prom  tbe  terms  of  your  letter  of  2d  instant,  we 
feel  it  equally  due  to  our  constituents  and  ourselves  to  state,  in 
reply  to  the  expression  of  your  heliEf,  that  a  more  shameful  and 
unfounded  calumny  never  waa  made,  than  that  contained  in  the 

Vou  VI. 


deed  of  revocation  and  gift  by  Sir  Tbomaa  Ramsay,  that  wear* 
satisfied  you  would  not  have  so  expressed  younelf^  had  you  •C' 
cess  to  the  precognition  which  we  hold  upon  the  snbject,  whieb 
precognition  was  taken  by  our  professional  filend,  Mr  Uodd  of 
Bllllter  Street,  ( I^ondon,)  than  whom  there  is  not  a  more  re- 
spectable aolicitor  in  tiondun  ;  and  we  beg  to  repeal,  thai  Ibe  ra- 
citat  i!>,  in  fact,  not  ours,  but  our  counsel's,  by  whose  advice, 
from  the  peculiar  delicacy  of  the  case,  we  were  guided  through- 
out ;'— And  whether  the  whole,  or  any  part  of  tbe  aaid  Woi^l, 
are  of  and  concerning  the  pursuer,  and  faliiely  and  calumniouaW 
represent  the  pursurr  as  having  been  guilty  of  repealed  ad uU 
teries,  and  of  immoral  and  licentious  conduct  cenerally,  and  to 
the  loss,  injury,  and  damage  of  the  pursuer?—XVII.  Whether, 
on  or  about  tbe  19!h  day  of  October  1830,  the  defender  did 
write  and  transmit  to  Alexander  Dobie,  solicilor  in  l<ondon,  a 
lettrr  containing  the  following  words,  or  words  to  tbe  fallowing 
e^ct,  viz.^ — '  Bui  we  beg  to  impress  upon  Lady  Ramsay,  and 
her  trustees,  through  you,  whether,  at  least,  it  ia  not  as  desirable, 
nay,  much  more  so,  for  them,  than  for  our  clients,  to  come  to  ao 
Amicable  settlement  of  the  whole  business,  than  lo  enter  into  • 
tedious  and  eipeuMve  litigation,  both  in  London  and  Edinburgh, 
which  must  not  only  engender  painful  feelings  to  all  parlies,  but 
will  necessarily  lead  to  most  distressing  eiposurea,  personal  to 
Lady  Ramsay.  In  such  a  case,  we  hupe  indeed  in  any  case,  you 
will  not  he  disposed  to  hold  us  capable  of  resoning  Co  any  threat. 
We  therefore  tell  you  distinctly,  that,  altogether  apart  from  tha 
evidence  procured  by  .Mr  George  Birrell,  we  are  in  possession 
of  the  result  of  a  pretty  extensive  precognition,  conducted  pet- 
aanitlly  by  out  judicious  and  eminenl  friend,  Mr  Cbarlea  Dodd 
of  Bllllter  Street,  which  leaves  not  a  doubt  in  the  mind  of  any 
sensible  and  impartial  penon,  of  the  improper, — even  indecent, 
if  not  also  the  criminal — conduct  of  Lady  Ramsay  ;  and  that  not 

the  better  ranks  of  life.  That  precognition  is  the  ground-work 
of  the  distressing  rccilal  of  Sir  Thomas's  deed  of  revocation  and 
gift.  It  was  settled  by  our  counsel,  the  Dean  of  Faculty  and 
Mr  Riilherfiird  ;  and  unless  wiiBin  a  fortnight  the  olive  branch 
shall  be  held  out  to  us,  we  shall  record  that  deed,  and  institute 
proceedings  under  it:' — And  whether  the  whole,  or  any  part  of 
the  above  words,  are  of  and  concerning  the  pursuer,  and  falsely 
and  calumniously  represent  the  pursuer  as  guilty  of  adoltety,  and 
of  improper  and  indecent  conduct  as  a  married  woman,  to  tha 
loss,  injury,  and  damage  of  the  putaner  7  Or,  Whether  the  de- 
fender was  agent  for  the  said  Sir  Thomas  Kamsay  and  bis  trus- 
tees, or  either  of  them  ;  and  whether,  on  all  or  any  of  the  occa- 
sions speciRed  in  the  first  eleven  of  the  foresaid  iaiiies,  the  de- 
fender acted  in  diachargc  of  hia  duty  as  law-agent  for  the  aaid 
Sir  Thomaa  Ramsay  i  and  on  all  or  any  of  the  occasions  specified 
in  the  last  six  of  the  lureiaid  issues,  the  defender  acted  in  the 
discharge  of  hia  duty  a*  law-agent  for  the  said  Sir  Thomas  Ram- 
say and  his  truatees,  or  eilher  of  them  ? — Damages  laid  at 
.£12,000." 

Od  Mr  Wtllisin  Mackensie  being  called  «i  a  wit- 
noBs,  he  was  objected  to,  on  the  ground  that  he  had 
been  cnnenlted,  as  agent  for  the  pnrsaer,  in  regard  to 
inatitatitig  an  action  of  damngei  against  tbe  derender, 
and  had  written  rariouB  lettera  to  the  purauer,  offer- 
ing  hia  aerviees,  and  adr!ii»g  an  action  agairnt  th« 
defender.  The  paraaer  answered,  that  the  witoeM 
had  no  ctmcern  with  the  CDnductin^  or  instituting  the 
preaent  action,  which  had  been  ab  iiiitia  conducted  hj 
the  present  agent. 

The  Court  orerrnled  the  objection,  reaerving  to  tbe 
defender  to  examine  the  wintea*  in  initialibut ;  and 
having  declined  to  do  so,  he  was  received. 

After  the  eridenee  fur  the  paraaer  had  been  cod- 
eluded,  and  the  defender*!  connael  had  addreued  the 
jury,  bat  adduced  no  evidence, 

Tke  Lord  Fre$ideHi  observed,  that  it  did  not  appear  ncMStary 

to  recite  much  of  the  evidence,  but  be  might  proceed  at  once  to 

theitsu«s,whlchcontainedlhechargea^ainit Mr  Naime.  That 
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Nsirne  bud,  in  one  lenee,  made  Mm  repress nlitions,  wu  not  uid 
could  not  be  iHaputed.  It  was  proved  tfaat  be  had  apoken  and 
written  against  tbe  pursuer,  wbich,  if  done  by  an  ordinary  person, 
would  not  only  liave  been  fatue,  but  caluninioue,— and  the  action 
was  laid  for  Mat emen  11  proved  lo  be  false;  so  tbat  the  whole 
caK  turns  on  the  last  issue,  Whether  Mr  Naiine  were  jnstified 
in  what  be  bad  slid,  dune  nod  written,  in  consequence  oT  having 
hten  tbe  agent  of  Sir  Thomas  Ramsay?  It  was  true  that  a 
great  Ulitude  must  be  allowed  to  an  agent  in  conducting  the  cause 
of  his  client.  If  it  was  not  so,  no  human  being  in  bis  senses 
would  enter  the  profession  of  an  agent  or  counsel,  for  tbe  law 
was  the  same  with  regard  to  both.  A  great  latitude  must  be 
allowed  them,  and  it  was  for  the  interest  of  the  public,  and  of 
justice,  that  it  should  be  so ;  for,  were  it  otherwiae,  every  liti- 
gant wbo  was  not  aequainled  with  the  law,  and  had  not  lime  oi 
■bililiea  to  mBKler  it,  would  have  to  come  here  and  plead  his  own 
cause.  Therefore,  this  profession  bad  been  eslabliehed  for  the 
benefit  of  ignonnt  men,  and  uiei|  whote  other  bueinees  would 
not  suffer  them  to  devote  themselves  to  it.  He  would  now  state 
what  appeared  to  his  brother  and  himself,  to  be  the  proper  duty 
of  an  agent.  In  the  Jim  place,  be  was  not  answerable  for  any  facta 
which  bis  client  may  have  communicated  to  him.  If  a  client 
had  instruced  bim  as  to  the  facta,  vrhelher  aa  pursuer  or  defender, 
tbe  aigeot  was  bound  to  act  on  the  inatnictiona  ;  however  impro- 
per he  might  think  the  statemenlB  of  the  client  to  be.  But  if 
the  agent  slated  from  himaelf,  as  true,  what  he  knew  to  be  falae, 
that  was  a  different  question  ;  and  both  his  brother  and  biraself 
thought,  that  the  agent  then  became  ifuniiniii  fifit— that  he  made 
the  cause  bia  own.  And  if  he  could  not  be  allowed  to  stale 
what  he  knew  to  be  fulse,  still  less  wns  it  bia  duly  to  iniwni  a 
a  fact ;— to  mo*e  a  tie  ,-  and  then  to  tell  it  to  a  third  party.  No 
•gent  was  entiilrd  to  do  so,— no  agerl  of  a  respectable  character 
would  do  BO.  The  question  would  now  come  back  (o  the  point, 
— Wss  Mr  Naime,  in  doing  what  he  did,  justified  to  do  so,  aa 
the  agent  of  Sir  Thomai  Bunnay?  He  would  begin  to  go  over 
tbe  issues  to  the  jury ;— and  with  respect  to  three  of  them,  it 
waa  clear  they  must  find  for  Mr  Naime,  oa  the  agent  of  Sir 
Thomas  Ramaay.  He  meant  those  issues  which  contained  tbe 
false  charges  narrated  in  the  deed  of  revocation,  Thoae  chargei 
were  undoubtedly  false,  having  been  now  proved  and  admitted 
to  be  false  1  but  they  must  be  held  to  be  the  falsehood  of  Sir 
Thomas,  as  they  were  engrossed  in  his  deed.  The  issue  (Uted, 
tbat  Sir  Thomns  was,  at  the  periudof  their  date,  of  a  weak  elate 
of  mind;  but  there  was  no  evidence  to  prove  that,  even  on  Lis 
deathbed,  he  was  not  in  the  possession  of  his  faculties, — and 
still  less  when  the  deed  waa  executed,  which  was  on  the  12tb 
February  1830,  five  months  before  his  death.  The  charges  in 
the  deed  were  now  proved  to  be  false  and  calumnious;  but  Sir 
Thomas  being  at  the  time  in  possession  of  his  faculties,  the 
narrative  and  tbe  calumny  must  be  held  to  be  hia.  Who  bad 
inserted  the  particular  worda,  and  who  had  inatipited  the  deed 
and  the  narrative,  was  not  the  queation.  Clienli  generally  in- 
trusted the  prepamiiDn  of  such  a  deed  to  their  agents,  giving 
(tiem  general  instnictiona  as  to  ita  scope  ;  but  tbe  detaila  were 
left  to  the  agent ;  the  client  reserving  to  himself  the  right  to  look 
over  the  deed,  to  aee  that  it  bad  been  drawn  up,  substantially,  u 
he  had  given  initniclions.  This  appeared  to  have  been  the  case 
with  Sir  Thomas  Ramsay;  and  it  must  be  held  that  be  had 
adopted  the  nanalive  after  it  had  been  laid  before  bim ;  because, 
tbe  man  being  in  poMessiDn  of  hia  faculties,  it  must  be  aupposed 
that  he  had  the  power  to  moderate  the  matter  or  phraseolt^  of 
the  uariative;  and  be  (Lord  President)  must  My,  tbat  if  there 
was  any  one  part  of  the  deed  more  than  another,  which  Sir 
Thomas  could  underatand,  it  was  that  narrative,  becauee  it  wai 
■  rerital  of  facts,  and  not  of  law,  which  a  man  might  have  been 
punled  to  nnderatand.  To  aay  that  it  waa  &lae,  was  nothing 
to  the  present  pnrpaie,-~And  it  wu  nothing  to  the  purpose  to 
•ay  tbat  Mr  Nairne  believed  it  was  true, — and  that,  by  putting 
sucb  language  into  the  narrative,  be  had  adopted  it  a*  true ;  it 
wu  the  deed  of  Sir  Thomas,  and  as  such  it  must  be  taken. 
Bat  he  could  not  agree  with  what  had  been  so  forcibly  stated  by 
tbe  Solicitor-  General,  that  this  put  an  end  to  the  pursuer's  IlC- 
ciuation  of  Mr  Naime  having  falsely  and  ealumniousiy  traduced 
tbe  character  of  Lady  Ramsay.  He  should  therefore  go  over 
the  other  issues,  and  would  take  the  firat  one,  with  the  letter  to 


Amott,  S4th  July  1829,  inserted.     The  jury  bid  beard  that  ihia 

was  not  the  beginning  of  the  correspondence  with  Mr  Amoll, 
that  it  was  the  sequel  to  several  previous  communication  a  with 
that  gentleman  ;  but  it  appeared  to  him  that  there  wax  noihing 
calumnious  in  that  letter, — that  there  was  noibing  in  tbii  is^ue 
to  be  made  the  ground  of  an  action  of  damages  ngainst  Mr  Naime. 
The  next  issue  referred  to  the  other  letter  Mr  Naime  sent  to 
Mr  Amott,  (26tli  October  ie2D).  The  Lord  PresidenL  here 
read  from  the  issue  the  following  quotation  from  the  defender's 
letter :— "  We  have  farther  to  inform  you  of  a  fDrt.  which,  thougli 
you  may  be  ignorant  of  it,  must  be  perfectly  well  known  to  some 
of  Lady  Ramsay's  trustees,  as  well  as  to  herself,  namely,  that 
during  Sir  Thomas's  abseucc  in  India,  and,  indeed,  while  he  re- 
mained in  this  country,  and  from  the  da^e  of  this  unfortunate 
marriage.  Lady  Ramsay  baa  been  guilty  of  the  grossest  miscoiv. 
duct  aa  a  married  woman,  and  of  such  repeated  and  tl»grant  rio- 
lationa  of  her  inarrlage  vows,  as  enuble  and  justify  Sir  Thomiw 
to  institute  proceedings,  either  in  the  Commissary  Court  here, 
or  in  Parliament,  wbich  can  have  no  other  termination  than  ■ 
sentence  of  divorce,  after  an  exposure  equally  fatal  to  ber  charac- 
ter, and  painful  to  her  friends.  This  ia  a  point  on  wbicb  we 
write  thus  alrongiy,  because  a  maai  of  evidence  has  been  pro- 
cured, which  excludes  all  doubt  upon  the  subject,  though,  of 
course,  it  has  hitherto  been  considered  as  slricll^  private  ai»d 
confidential."  Now  it  had  been  stated  by  the  Solicitor- General, 
that  this  letter  was  advised  and  revised  by  counsel,  and  the  pur- 
suer bad  been  blamed  for  not  having  produced  the  opinions  of 
Measrs  Jeffrey  and  Ruthcrfiird.  The  pursuer,  it  was  true. 
might  have  produced  them,  but  so  alao  might  the  defender,  for 
the  documenta  were  in  bis  own  possession ; — they  were  pro. 
perly  part  of  his  caac, — he  had  not  produced  them,~-he  bad  led 
no  evidence,  perhaps  to  deprive  the  pursuer  of  the  benefit  of  re- 
ply ;  but  the  defender  could  have  no  right  to  blame  tbe  puraiicr 
fur  not  producing  what  he  might,  and  (if  he  meant  to  found  upon 
it)  ought  to  have  produced  himself.  He  thought  Mr  Nairne'* 
letter,  as  recited  in  this  issue,  was  going  farther  than  hia  situa- 
tion as  agent  warranted  him  to  do.  If  Lady  Ramsay  had  really 
committed  adultery,  ihe  must  of  course  Lave  known  it ;  but  to 
say  that  it  was  notorious  to  her  Lndyiihip'a  trustees,  waa  to  a»j 
what  an  agent  ought  not  to  have  staled,  unless  he  waa  authorised, 
and  could  prove  it.  There  could  be  no  doubt  that  it  was  a  grosa 
falsehood  and  calumny,  to  say  that  the  defender  had  a  "  inaaa  of 
evidence*  to  prove  the  charge.  That  was  a  strong  assertion  for 
any  gentleman,  whether  agent  or  not,  to  have  made.  A  mass  of 
evidence  ',  why,  there  was  in  point  of  fan  no  evidence  ; — not  a 
tittle  of  evidence  ; — nothing  but  Birrell's  etutemenia  in  his  let- 
ter, which  was  in  reality  no  evidence.  What  was  the  agent  on 
tbe  other  aide  to  believe,  but  that  Mr  Nairne  was  in  possession 
of  certain  facta  relating  to  Lady  Ramsay,  to  which  witnesses  had 
deponed,  or  were  ready  to  depone?  It  did  eppeur  lo  him  that 
Mr  Naime,  in  this  matter,  had  gone  beyond  his  duty  as  an  agent, 
in  stating  what  he  knew  was  not  true.  He  had  no  evidence  on 
the  subject,  for  Birrell's  letter  was  not  evidence.  He  would 
then  come  to  the  third  issue :—"  Whether,  on  or  about  ihe  17tll 
day  of  November  I&JQ,  in  tbe  Parliament- House,  Edini>urgh| 
and  in  presence  and  hearing  of  the  taid  James  Amott,  the  de- 
fender did  falsely  and  c^umniously  say,  that  on  a  certain  daj, 
the  pursuer  and  her  maid-servant  had  gone  Out  in  her  carriage  on 
the  false  pretence  of  taking  an  airing,  but  really  fur  the  purptiae 
of  enabling  the  purauer  to  carry  on  an  adulterous  intrigue  in 
which  she  was  engaged  ;  and  that,  in  order  to  accomplish  tfaia 
the  more  succeasfulty,  they  changed  dresses  in  the  carriage,  tbe 
pursuer  dressing  herself  as  a  servant :  That  almost  immediately 
after  tbe  pursuer's  marriage,  she  had  committed  adultery  with  > 
certain  gentleman,  whom  he  mentioned  by  name  :  That  she  had 
been  guilty  of  adultery  with  another  person,  a  medical  man,  whom 
he  aJso  named,  but  who  is  since  dead  :  That  ahe  had  been  guiltj 
of  adultery  wilh  R.  R.  Pennington,  oF  Portouwi  Square,  Lon- 
don :  That  he  had  got  a  volume  of  written  evidence  to  prove 
the  pursuer's  immoral  and  licentious  courae  of  life,  from  the 
period  of  her  marriage  in  1819,  down  to  that  lime  ;  or  did  falsely 
and  calumniously  use  or  utter  worda  to  that  effect,  to  the  losn, 
and  injury,  and  damage  of  the  pursuer?"  It  had  been  said  t>y 
the  Solicitor- General,  that  this  was  only  proved  by  Mr  Arnott ; 
and  tiiat  by  a  single  witiiess,  matters  of  this  kind  could  uot  be 
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utuEKtoriVr  proved  at  mlL  But  hit  brotberand  himwlf  wereof 
opimoo,  that  where  icandal  had  been  repealed  to  a  vtrietf  of 
parliei,  though  only  to  one  at  ■  time,  tbq  lin^e  evidence  of  each 
person  mint  be  held  good,  if  the  fact  vai  proved  bf  them  all 
sepantely,  and  if  ita  varioui  parts  hunft  ti^etber.  If  it  were  not 
Eo,  a  man  might  repeat  a  eulnmn;  to  500  persons,  and  itilli  if  ha 
had  told  them  aepnraCelj,  he  migbt  escape  puninhoient.  Sup- 
pose ■  calumny  had  been  told  to  A  B,  it  would  be  aaid  be  rouJd 
not  alone  prove  it.  Then  there  was  C  D,  but  the  same  objec- 
tion lay  againbt  him,  and  ao  on  with  E  F,  O  H,  and  the  rest ; 
the  truth  was,  that  in  that  \Tay,  a  man  migbt  repeat  a  scandal  to 
the  whole  of  l^dinbiirgh,  and  it  couid  never  be  proved  against 
bira.  Therefore,  if  the  fsrts  stood  together,  though  each  oSence 
was  proved  by  only  one  witneai,  it  must  be  held  good  evidence. 
Tben  comes  the  question  spplicable  to  the  third  issue  ;  Has  Mr 
Nairne,  in  (his  inatiuiee,  exceeded  his  duty  aa  an  agent  ?  Now, 
to  ■  certain  eiitent,  it  was  true,  that  in  eommunieaiing  with  Mr 
Amott,  be  was  entitled  to  speak  of  the  dispute  between  Sir 
Thomas  snd  his  Lady ;  but  he  had  done  so  in  broader  terms  ihnn 
be  ought  to  have  done.  He  stated  that  Lady  Ramsay  bad  gone 
out  with  ber  servant  in  tbe  carriage,  for  the  purpose  of  carrying 
on  an  adulterous  intrigue  ivilb  some  one  ;  and  considering  that 
be  had  only  Birrell's  letter,  and  that  be  made  the  statement  on 
this  second-hand  assertion,  he  thought  that  be  bad  made  tbe 
slstement  much  stronger  than  be  ought  to  have  done.  But,  at 
the  Mine  lime,  a  great  latitude  must  be  given  to  en  agent  i  and 
if  the  defender  believed  that  this  would  turn  out  to  be  the  fact, 
he  waa  afraid,  though  Mr  Naime  had  acted  imprudently,  it  would 
be  raih  to  say  that  Mr  Naime  bad  gone  ^rther,  or  thu  he  should 
be  found  liable  in  damagea  for  it ;  especially,  aa  bis  communica- 
tion appears  to  have  been  made  with  a  desire  to  bring  shout  a 
reconciliation.  The  fourth,  Eflh,  and  sixth  issues  were  given 
up.  He  would  now  come  to  the  seventh  issue : — "  Whether^ 
on  or  about  tbe  S3d  day  of  December  IS29,  tbe  defender  did 
write  and  tnnamit  to  the  aaid  Henry  Uelhune,  a  letter,  contain- 
ing tbe  following  words,  or  words  to  tbe  following  effect,  via. — 
'  But  if,  upon  tbe  other  hand,  you  hsve  not  any  proporition  to 
tubmil  to  us,  my  double  connexion  with  Sir  Thomas  calls  upon 
me  thus  to  tell  you,  as  a  general  answer  to  your  statements,  that 
Sir  Thomsj  is  possessed,  tbniugh  tny  brother  and  me,  of  tbe 
highest  opinions,  both  of  the  English  and  Scotch  bars,  that  the 
grievous  injuries  under  which  he  labours,  at  tbe  bands  of  his 
wife,  are  not  without  remedy,  both  In  the  Conaislorial  Courts, 
and  tbe  Courts  of  Common  Law  and  Equity,  and  that  all  the 
rntinent  men  who  liave  been  consulted,  concur  in  opinion  with 
Sir  Thomas's  legal  friends  here,  that,  independent  of  his  grounds 
for  divorce,  they  hsve  never  seen  a  cose  of  such  rapacity  on  the 
part  of  a  wife;"— And  whether  the  whole,  or  any  part  of  the 
aaid  words,  are  of  and  conceniing  the  pursuer,  and  falsely  and 
calumniously  represent  Ihe  pursuer  as  guilty  of  adultery,  so  as  to 
afford  good  grounds  tor  a  divorce,  to  the  loss,  injury,  and  damage 
of  the  pursuer?"  li  was  con) plained  by  the  Solicitor- General, 
that  Sir  Harry  Betbune  had  nut  been  brought  here  as  a  witness, 
but  the  defender  might  have  brftgfal  him  himself  j  and  he  would 
here  state,  once  for  all,  that  if  a  party  wished  for  any  evidence,  he 
ahould  not  trust  to  the  other  party,  but  summon  that  evidence 
himself, — and  if  Sir  Harry  Betbune  could  haw  made  any  state- 
ment in  favour  of  the  defender,  he  ought  to  have  summoned 
him.  Tbe  question  was,  Whs  Mr  Naime  juatiRable  in  writing 
thai  letter  to  Sir  Hany  Beyiune  ?  It  appeared  that  Sir  Harry 
bad  begun  the  subject  with  Mr  Naime.  and  then  Mr  Naime, 
conceiving  that  Sir  Harry  would  not  have  mentiimed  tbe  sub- 
ject, (ritbout  having  a  pmpositiun  to  make,  he  would  not  affirm 
that  Mr  Naime  luid  stept  out  of  his  duav  as  an  agent,  in  con- 
tinulnH  a  correspondence  which  had  been^beguii  by  a  friend  of 
Lady  Ramsay,  and  be  thought  he  was  entitled  to  go  on  with  it, 
to  aee  if  it  would  lead  to  any  compromi<e.  He  would  tlien  come 
to  tbe  eighth,  ninth,  tenth,  and  eleventh  issue*,  which  hia 
Lordship  here  read,  and  then  proceeded :  — I'bese  appeared 
to  him  to  be  grave  matters,  and  he  must  confess,  that  he 
differed  iu  the  view  which  he  took  of  tbem  from  tbe  Sulicitor- 
GenenL  He  thought  it  was  competent,  and  that  Mr  Naime 
wM  entitled  to  go  to  the  agent  of  Lady  Ramsay,  and  to 
atale  wbM  be  thought  he  ahould  he  able  to  prove  against  her 
Ldulyahip,  for  b«r  consideration,  aod  that  of  ber  agent ;  bat  be 


should  then  have  left  Lady  Ramsay,  and  her  agent,  to  act  on 
tbeir  own  responsibility,  as  to  consulting  her  friends.  Sir  Hugh 
Innes  and  Mr  Charlea  Grant.  He  did  not  think  that  Mr  Naims 
had  the  smallest  right  to  intrude  bis  mass  of  evidence,  or  what- 
ever else  ho  chose  to  call  it,  on  any  friend  of  Lady  Ramsay; 
for  where  was  such  a  proceeding  to  slop  I  Who  was  the  proper 
judge  whether  Sir  Hugh  Innes  or  Mr  Cbarlrs  Grant  ahould  be 
consulted?  Not  Mr  Nnirae  certainly,  but  Lady  Kamssy  and 
her  ^ent ;  hut  it  did  appear  to  him  that  Mc  Nairne  had  gone 
beyond  bis  province  in  communicating  the  letters  to  those  gen- 
tlemen, which  might  have  hod  a  prejudicial  effect  on  their  minds. 
It  might  have  bad  tbe  aame  eCTect  on  them  as  it  bad  on  Mr  Wil. 
liam  Mackenzie,  for  that  gentleman  appeared  to  have  been 
apprehensive,  and  he  wished  to  enter  into  a  compromise.  If  Sir 
Hugh  Innes  and  Mr  Charles  Grant  had  been  of  the  same  opi- 
nion— if  they  had  been  frightened  into  a  compromise  contrary 
to  the  opinion  and  interest  of  Lady  Ramsay,  that  Lady  might 
have  said,  what  am  I  to  do?  M;  friends  bavc  deserted  me. — 
they  nd viae  me  to  enter  into  a  compromise;  they  tell  me,  if  1 
go  to  law,  it  wourd  be  a  very  rare  thing  to  coma  out  oF  Court 
altogether  clear, — some  of  it  would  he  liteiy  to  stick.  He  would 
eonfe^s,  Ibat,  on  these  issue^  he  thought  they  ought  to  lind  for 
the  pursuer.  He  would  now  come  to  tbe  12th  issue  :— "  Whe- 
ther, on  or  about  the  month  of  January,  or  February  18.30,  in 
tbe  Libmry  of  the  Writers  to  the  Sjgnel,  in  the  City  of  Edin. 
hurgb,  and  in  Ihe  presence  and  bearing  of  William  Mackenzie, 
Esq.,  W.S.,  the  defender  did  falsely  and  calumniously  charge 
the  pursuer  with  adultery,  and  stale  that  charge  as  a  fact,  which 
be  could  prove  by  the  dfarest  evidence ;  and  did  fiirtber  falsely 
and  calumniously  say.  that  tbe  pursuer's  whole  life  and  conduct, 
since  her  marriage  with  Sir  Thomas  Ramsay,  bad  been  given 
up  tolicenliousnesB,  and  the  most  shocking  adultery,  and  that 
he  bad  evidence  in  bis  possession  to  prove  these  aiserlions;  or 
did  falsely  and  calumniously  use  or  utter  words  to  that  effect,  to 
tbe  loss,  injury,  and  damage  of  the  pursuer?''  Tn  that  issue, 
certainly,  Mr  Nairne  bad  slated  what  he  bad  no  evidence  for, 
but  that  of  Birretl ;  a  gentleman  who,  he  understood,  was  now 
Chief  Justice  of  St  Luela,  a  aitualion  corresponding  to  hia  (the 
Lord  President's)  place  here.  He  wished  the  island  joy  of  (he 
appointment.  But  it  seemed  that  this  atatement  had  been  made 
by  the  defender  in  a  series  of  correspondence,  with  a  view  to 
effect  a  compromise.  Mr  Naime  appeared  to  have  been  over  zea- 
lous in  stating,  as  a  fart,  what  be  was  not  entitled  to  call  a  fact ; 
— but  it  would  be  going  too  for  to  say.  that  in  that  diseourso 
with  Mr  Mackenzie,  into  which  he  had  been  led  by  Mr  Mnc- 
keniie  binself,  they  were  to  take  the  insulated  bet,  and  find 
Mr  Naime  liable  in  damages.  Tbe  13th  and  14th  issues  were 
now  out  of  the  question.  For  the  I5th, — "  Whether,  on  or 
about  the  10th  day  of  March  1890,  Ihe  defender  did  write  and 
transmit  to  the  said  William  Mackenzie,  a  letter  containing  the 
following  words,  or  words  to  ihe  following  effect,  vii. — '  Other 
measures  of  a  nature  painfully  personal  to  Lsdy  Ramsay,  are  in 
preparation ;'  meaning  thereby  legal  proceedings  in  England  or 
Scotland,  for  dissolving  the  marriage,  and  ohlaiiiing  a  divorce 
against  her  on  the  ground  of  adultery  : — Whether  (lie  whole  or 
any  part  of  the  said  words  are  of  and  concerning  the  pursuer, 
and  are  false  and  calumnious,  and  to  the  injury  and  damage  of 
the  pursuer?"  Mr  Naime  was  not  answerable  in  ihe  smallrst 
degree ;  for  Sir  Thomas  was,  of  course,  aware  what  stepa  were 
to  be  taken  againat  Lady  Ramsay,  and  he  must  be  held  to  be 
responsible  for  them  all.  The  date  of  the  16lh  issue  was  after 
tbe  death  of  Sir  Thomas  ;  but  .VI  r  Nairne,  as  agent  for  the  trus- 
tees, if  be  was  justifiable  in  theonecase,  was  equally  justifisble 
in  the  other: — "  Whether,  on  or  about  the  51h  dsy  of  July 
1830,  the  defender  did  write  and  transmit  to  tbe  said  William 
Mackenzie,  a  letter  containing  tbe  following  words,  or  worda  to 
the  following  effect,  viz. — '  From  the  terms  of  your  letter  of 
2d  instant,  we  feel  it  equally  due  to  our  constituenta  and  our. 
selves  to  stale,  in  reply  to  the  expression  of  your  belief  that  a 
more  shameful  and  unfounded  calumny  never  was  made,  then 
that  contained  in  the  deed  of  revocation  and  gift  by  Sir  Tho- 
mas Ramsay,  that  we  are  satisfied  you  would  not  have  so  ix- 
Eressed  yourself,  bad  yon  access  to  tbe  precognition  which  we 
old  upon  the  subject,  which  precognition  was  taken  by  onr  pto- 
fctsional  friend,  Mr  Dodd  of  BilltlM  Stnet,  (London,)  than 
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■  horn  there  ii  not  ■more  mpcctable  lolidtoT  in  London;  and 
«e  beg  lo  rrpntlhst  th«  rectttl  Ib,  In  fart,  not  oan,  but  out 
counKl'*,  by  whoM  idvice,  from  the  pecoliir  delicacy  of  tbe 
euK.  we  were  guided  througbout :' — And  wbelhcr  tbe  wbole.  or 
any  part  oflbe  uid  wordi.  art  of  and  concerniag  the  punner. 
■nd  ralnely  and  calumriiouily  repment  the  pursuer  u  having 
been  guilij  of  repeated  adulteriea.  and  of  immoral  and  licenti- 
oua  CDiidurc  generally,  and  Co  the  Ion,  injury,  and  diniage  of  the 
parsuvr?"  11  bad  been  aiated  that  there  wai  no  eharfe  made 
here  iKainit  Lady  Ramray.  He  bad  hardly  expected  that  from 
tbe  Sulicilor- General,  who  wai  ao  notorioua  for  bia  randour: 
for  il  iraa  impoainhle  to  read  tbe  letter,  without  aeeing  that  it 
reUled  to  tbe  cbiirge  of  adultery.  Tbe  word  prect^ilion,  used 
by  one  aijent  10  another,  was  a  technical  word;  a  precognition 
wall,  when  an  agent  took  tbe  declarations  of  tbe  witneaaea.  in 
preparing  the  caurc  for  tbe  Court,  and  made  a  note  of  their 
eridence.  That  waa  what  erery  agent  nnderatood  by  a  precog- 
oilion,  and  Mr  AJackentie  eoiild  underatatid  it  in  no  other  light ; 
and  it  was  now  proved  that  Mr  Kaime  bad  no  mch  precogni- 
tiun.  He  would  then  come  to  the  17tb  issDe:~<"  Whether,  on 
or  alioui  the  19th  cl>.y  of  Uetober  1830.  tbe  defender  did  write 
aiid  transmit  to  Alexander  Dobic,  solicitor  in  London,  a  letter 
containing  the  fulloiring  wordi,  or  words  to  the  following  effecti 
via. : — '  But  we  beg  to  impress  upon  Lady  Bamaiy,  and  her 
truftees,  through  you.  whether,  at  leaaC,  il  ia  not  «  desirable, 
nay,  mueb  more  so.  for  them,  than  for  our  dienta,  to  come  to 
an  acDicable  settlement  of  the  wbole  bunneaa,  than  to  enter  in> 
ton  tedious  and  expenciye  litigation,  hath  in  London  and  Edin- 
burgh, which  must  not  only  engender  painful  feelings  to  all  pap. 
lies,  but  will  necessarily  l«d  to  most  diatreasing  eiposnres,  per- 
•onul  10  Lady  Kanmay.  In  such  a  caie — we  hope  indeed  in  any 
ease — you  will  not  be  disposed  to  hold  us  capable  of  resorting 
to  any  threat.  V/e  therefore  tell  you  distinctly,  that,  altogether 
■pan  frum  the  evidence  procured  by  Mr  George  Bitrell,  we  are 
In  possession  of  the  mult  of  a  pretty  extensive  precognitiori, 
fondueted  perHinall]>  by  our  judicious  and  eminent  friend,  Mr 
Charles  Dodd,  of  Billiter  Slr«et,  which  leaves  not  a  donht  in 
the  mind  of  any  sensible  and  impartial  peraon.  of  the  Imptvper 
— eren  indecent,  if  not  alao  the  criminal — conduct  of  I^dy 
Hamsay;  atid  that  not  by  the  eridence  of  seTTWits  only,  but  also 
of  nriuuB  persons  in  the  better  ranks  of  life.  That  precogni. 
tion  is  the  groundwork  of  the  diatreasing  recital  of  sir  Tho- 
mas's deed  of  rerocation  and  gift.  It  was  aetiled  by  our  coun- 
■cl,  the  l>ean  of  Faculty,  (Jeffrey,)  and  Mr  Rutherford  ;  and 
unless  within  a  fortnight  tbe  olive  branch  Bball  be  held  ont  to 
ttt,  we  shall  record  that  deed,  and  institute  proceedings  under 
it :" — And  whether  the  whole  or  any  part  of  tbe  ahore  words, 
are  of  and  coneeruing  the  punaer,  and  Uiely  and  calumnlously 
represent  the  punuer  aa  guilty  of  adultery,  and  of  improper  and 
indecent  conduct  a*  «  married  woman,  lo  tbe  loas,  injury,  and 
dwnage  of  the  pursuer?"  They  were  told,  that  tbe  charge  in 
thia  issue  anitie  out  of  a  mere  misnomer,— thai  it  waa  Birrell 
who  was  here  meant,  and  not  Dodd,  (or  the  defender  had  not 
then  received  Dodd'a  precognition.  Since  Mr  Naime  aaid  that 
waa  bis  meaning,  they  were  bound  to  hold  it  so,  though  tbe 
grammatical  eonitruclion  justified  the  opposite  conclusion,  aa 
tbe  reUtire  pronoun  evidently  pointed  to  Dodd  aa  the  antece- 
dent. But,  in  falrneaa  to  Ibe  defender,  and  as  the  mistake  waa 
ao  palpable,  that  the  inconsistenry  would  have  been  delected  in 
B  inument,  he  thought  they  were  bound  to  hold  that  that  was  the 
precognition  of  the  Chief  Justice.  He  had  now  gone  thtongh 
the  whole  of  the  issues.  On  some  of  them,  bis  opinion  was, 
thai  there  was  no  ground  for  a  verdict  against  Mr  Naime ;  that, 
on  the  conlmiy.  ihey  should  End  for  him,  becauBc  tbe  deeds 
muil  be  held  to  be  Sir  Thonnu's,  and  not  Mr  Maime'a.  In  tbe 
first  iiHie,  there  was  no  ground  for  an  action.  In  the  second, 
he  bad  tnid  tbem  that  Mr  Naime  had  gone  farther  than  his  duty, 
and  stated  facts  more  strongly  than  he  ought  to  hsve  done  ;  bnt, 
at  tbe  same  lime,  a  great  sliowance  was  to  be  msde  for  Mr 
Nnirite,  aiiiioui  to  slate  ibe  caae  for  his  client.  On  the  third, 
be  had  shown  that  the  law  wa*  in  favourof  the  admission  of  Mr 
Arnoit's  testimony,  and  that  Mr  NBime  bad  not  gone  fkrther 
than  be  waa  entitled  to  do  tn  that  loose  story  about  the  carriage: 
Tbe  fourth,  fifth,  and  sixth  were  given  up ;  and  for  tbe  aeventb, 
Mr  Naitue  wa*  not  antweiable.     Tbe  eighth,  nioth,  tenth,  and 


,  ....J  ibeinosi  formldaUe  lo  him  ;  and  he  liad  alreaflf 

diitinetly  told  them,  that  Mr  Naime  wss  not  jui'tiGed  in  com- 
municating with  Sir  Hugh  Inneaand  Mr  Charlea  Grant,  bot 
ahoold  bate  left  it  to  Lady  Raoiaay,  and  to  her  agent,  to  judge 
whether  tbeee  gentlemen  sboald  be  informed  or  not  of  the  accn- 
tations  made  against  her.  Having  thus  directed  the  jury,  be 
thonght  they  would  be  at  no  loss  in  finding  their  verdict.  If 
tbey  did  not  agree  with  him, — and  it  was  for  them  to  judge,— 
that  Mr  Naime  had  exceeded  his  dnty  as  an  agent,  they  wooU 
return  ■  verdict,  finding  for  bio  on  all  the  iisnes.  But,  if  thnr 
opinion  was  to  find  for  tbe  defender  on  all  the  issues,  then  tbty 
would  adopt  tbe  conne  pointed  out  by  the  Solicitor- General, 
which  waa  ao  very  desitvble,  and  which  the  defender  seemnl  to 
be  anxious  for,  to  eipress  their  opinion  that  Mr  >aimc  bad  been 
misled  in  tlie  information  be  had  received,  and  that  the  charges 
■gainst  Lady  Ramsay  were  fidsa  and  unfounded  in  every  paiU- 
CBlar.  Jf,  on  tbe  otner  band,  they  should  find  for  the  puraurr 
aa  to  some  of  tbe  charges,  tben  came  tbe  question  of  the  amount 
of  damages.  I'fae  damages  were  laid  by  the  pursuer  at  ^£12,0001 
but  the  jury  would  be  aware  that,  in  eases  of  this  kind,  the  ds- 
mages  aa  laid  were  always  larger  than  were  expected.  It  could 
not  be  moTMy  that  waa  Lady  Ramsay'a  object  j  snd  therefore, 
if  they  found  for  her,  tbey  might  make  tbe  damages  aa  modetate 
as  they  pleaaed. 

The  Jury  thereafter  relaroed  the  following  Ver- 
dict : — "  We  End  for  the  pnraner  on  the  iMoes  Nos.  2, 
8,9,  10,  11,  and  16;  and  forthedefeiider  on  theiMnes 
Nob.  1,  3,  4,  5,  6,  7,  12,  13,  H,  15,  and  17;  ud 
asaeu  the  damag^ei  agkinat  the  defender  at  two  hiin- 
dred  poonds  Sterling,  eunpled  with  the  following  de- 
claration and  opinion  on  the  part  of  the  jury,  that 
Lady  fUmsay't  eharacter  hn  eome  oat  of  tbit  invei- 
tigation  perfectly  pure  and  unsullied." 

Urst  Division.— Lorda  President  (Hope)  and  MsetemJe.— 
Jcl.  Dean  of  Fscully  (Hope),  Skene,  Buchanan  and  P.  Robert- 
son;  Hugh  Mucqueen,  W.S.,  Agent.— ^a.  Solicitor- General 
(Cockburn),  Keay  and  Marsball ;  Walter  Cook,  W.S.,  Agent. 
—Jury  Clerk.- fJ.  IT.  D.] 


COURT  OF  SESSION. 

INNER-HOUSE. 

23rf  November  1833. 

No.  70.— WiLLiAK  Macdohald,  Ptmuer,  v.  Mas 
Cathxbikb  Farquuarson  and  Her  Tknahts, 
D^enderi. 

Servitude — Road — Expenses — CfrcHaufnacd  in  ithiek,  wlurt 
tliert  aert  two  roadt  to  a  ini/f,  jwat-moM,  kiri  awf  •urriei — Ot 
me  ihrough  a  com  jUd,  wticA  tits  praprielar  had  ikiU  tip,  and 
fits  alhtr  fry  a  laorr  circtulout  rmilt, — 1*<  Court  nmilledio  bs 
enginter  lo  tee  Ml  latl  read  altered,  a  at  Id  mil  At  tameruerut 
of  alt  partieti  and  that  being  dont,  /nmd  and  declared  il  to  W 
tilt  imty  road  in  linu  eomiiig,  butjound  neilktr  pmrtji  enluled  M 

The  pursuer  i«  proprietor  of  the  land*  and  mill  of 
Inreredderie,  in  Glensnee.  The  defender  ia  proprie- 
tor of  tbe  adjacent  landi  of  (ilennhee  and  Binvcan- 
more,  which  are  thirled  to  the  mill  of  Inveredderie, 
which  i>  on  the  oppoaita  tide  of  the  rirer  ShM ;  and  the 
defender  and  her  tenant!  have  a  right  of  peat  aerTi- 
tade  in  the  raottes  of  Inveredderie.  The  great  mili- 
tary road  op  Glenisla  to  Spiltal,  pHeie*  through  the 
lands  of  both  parties  along  the  She«,  hut  at  a  little 
distani:e  from  the  river.  From  the  military  road,  two 
country  ruadi  diverged  towards  the  Shee,— -the  one  of 
them  pauing  throogh  a  wnall  field  belonging  to  the 
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punuer,  and  tlia  other  pauing  bv  tha  ioD  or  Sloch- 
oagraig,  Hud  buth  croMing  the  Sbee  br  a  ford,  and 
leadintf  to  the  ppat-mou  and   mill  of  Inreredderie. 


D  September  11:127,  the  purtuer  inclosed  the  field  be- 
fore mcntiuntd,  and  thus  iibut  op  one  of  the  taid  roads. 
Thumas  Watson,  a  tenant  of  the  defender's,  wisbinff 
to  pus  thut  way  to  the  mill  of  Inreredderie,  required 
the  pursuer's  factor  to  remora  part  of  ths  wall,  which 
being;  refined,  Watson  himself  took  down  part  of  it, 
but  was  unable  to  effect  a  passage.  The  pnrsner  pre- 
aented  an  application  to  the  Sheriff  against  Watson, 
for  interdict  and  damages.  A  record  was  closed,  and 
»  proof  led ;  from  whiuh  it  appeared,  that  the  road 
through  the  pursuer's  fluid  had  been  used  as  a  road 
leading  to  the  mill,  kiln,  church  and  market,  and  as 
B  peat  road  fur  at  least  Rixty  years,  both  by  foot  pas- 
sengers and  by  persons  with  horses  and  carts  ;  and 
that  once  a-year,  before  the  season  for  driving  peats, 
the  tenants  met  and  repaired  the  road,  but  that  it  was 
not  kept  np  out  of  the  statute- labour :  That  the  other 
road  was  also  nsed  in  a  srintlar  manner,  and  was  for 
inoat  purposes  s  snfficiently  serriceable  rosd,  although 
about  one  hundred  and  fifty  yards  longer;  and  that 
the  field  througli  which  the  ahut  up  road  passed,  was 
now  a  corn  field,  and  being  only  from  one  nundred  to 
ona  hundred  and  fifty  yards  broad,  it  could  not  be 
properly  used  fur  agricultural  pnrpuses  while  that 
road  existed.  The  Sheriff  Fonnd  Watson  entitled  to 
the  benefit  of  a  pusses^iory  judgment, — that  he  was 
not  liable  to  rebuild  that  part  of  the  dike  wiiiuh  he 
had  pulled  down ;  and  therefore  assoilsied  liim  with 
expenses.  The  purouer  then  raised  an  action  of  de- 
clarator before  this  Cunrt,  and  brought  an  adrocattun 
uf  the  Sheriff's  judgment,  which  last  was,  on  1st 
December  1820,  remitted  by  the  Lord  Ordinary 
timplieiter  to  the  Sheriff,  and  the  adrocator  found 
liable  in  expenses  ;  and  to  this  inteilocutor  the  Court, 
on  ^d  Febrnary  1830,  adhered.  The  sammons  of 
declarator  concluded  to  have  it  found  and  declared. 
That  the  pursuer  was  bound  to  famish  no  road 
to  the  defender  and  her  tenants,  except  the  road  by 
the  inn  of  Slochnacraig :  That  he  was  entitled  to 
shut  up  the  road  through  his  com  field  g  and  that  the 
defender  and  h«r  tenants  bad  no  right  to  give  up,  as 
they  had  done,  going  to  the  pursuer's  mill,  to  which 
they  were  thirled,  on  pretence  of  being  deprived  uf 
a  road  thereto,  but  were  liable  in  the  usual  mnltures, 
not  only  in  time  bygone,  but  in  time  to  come.     The 

Eroof  in  the  Inferior  Court  process  was  agreed  to  he 
eld  the  orouf  in  the  declarator,  and  on  8ih  July  1H3 1, 
the  Lora  Ordinary  (Newton}  pronounced  the  fol- 
lowing interlocuter : — 

"  lUving  beard  counwl  Tor  (he  partiea  upon  the  cloMd  re- 
cord, SuDUini  [he  defences,  suoilzlei  ifae  defenders  from  the 
eonclaiioni  of  the  ■ctLon,  and  decerna  ;  merving  to  the  pnrsuer 
to  ■pplf  to  tbe  Juaticei  of  the  Peace  for  power  to  shut  up  the 
road  in  queation :   Finds  the  purauer  liable  in  eipenses,"  &c. 

The  pursuer  reclaimed.  The  Court)  on  24th  Ja- 
nuary 1U32, 

"  Having  adviied  the  reclaiming  note,  and  heard  parliea'  pro- 
cnrBtora,  before  brther  aniwer,  remit  to  Joseph  Mitchel,  land 
lurvejor  or  civil-engineer,  ia  ^overiieM,  to  exumiae  the  lield 
«od  roads  referred  to  in  tbs  proceediiisa  beforu  the  Court,  and 
lu  ttj/an  luan  primam,  what  line  urcommuuication  wiUi  the 


ford  on  the  water  of  Shee  will  be  moat  eonveaieat  for  all  tbs 
partiei  interested." 

On  15th  May  IS32,  the  following  interlucutor  was 
prooouaced : — 

"  The  Loids  having  resumed  roaiiderition  of  thia  cause, 
with  the  report  of  Mr  Mitchel,  before  farther  answer,  aifan  re- 
mit to  Mr  Mitchel  to  see  that  the  allerationa  prupoaed  iu  his 
report  shall  be  properly  executed,  and  to  report.' 

Thereafter,  on  22d  January  1833,  this  interlocutor 
was  pronounced: — 

"  The  Lords  having  returned  eonsideratlon  of  this  reclaiming 
note,  with  the  reports  of  Ali  Mitchel,  civil- engineer,  and  beard 
partlea  bj  their  euuuael,  reeal  the  interlocutor  reclaimed  ^pilnab 
aulboriae  the  purauer  to  shut  up  tbe  road  or  tracts  contended 
fur  bf  tbe  defeiideri,  leading  from  tbe  west  comer  of  the  pur- 
suer'a  corn  field,  at  the  Kiiig'H  tiighiiva7  to  the  ford,  and  inter, 
■eecing  the  said  corn  field :  Kind  that  the  road  leading  front  the 
said  bightraf,  at  the  ion  of  Sloehnaeraii  to  the  ford,  aa  ap. 
proved  of,  and  altered  according  to  Mr  Mitcbel's  directioni  and 
report,  ia  the  only  road  to  be  left  open  for  the  use  of  the  te- 
nants and  ocbera  mentioned  in  tbe  libel,  and  decern  and  declare 
accurdingty  ;  and  remit  to  Lord  Fullerton,  Ordinary,  to  hear  par- 
ties fcirther  on  all  the  other  point!  of  the  cduse,  and  to  do  other- 
wise aa  shall  be  juti,  and  also  [o  bear  parties  on  their  daims 
for  expenses,  Mitie  imU." 

The  case  having  then  gone  back  to  the  Lord  Ordi- 
nary, his  Lordship  (Lord  Fullerton),  on  llth  July 
1833,  pronounced  tbe  fulluwing  interlocntor  ;— 

"  Having  heard  counsel  for  the  parties  upon  the  eonelDsioni 
of  tbe  libel  as  to  n)ulturea,  finds,  deeema,  and  declares  in  terms 
of  tbe  eoncluaions  of  the  libel  relative  thereto,  and  finds  no  ex- 
penses due  to  either  panj." 

The  pursuer  reclaimed  on  the  point  of  expenaea, 
but  tbe  Court  adhered,  and  found  no  expensea  due. 

First  Diviaion — Lord  Ordinary,  Fullerton. — Acl,  Skene; 
Robert  Smith,  Agent. — jIIi.  Dean  of  Famltjr  (Hope)  and 
Urabam  Belt ;  Tod  and  Romanes,  W.S.,  Agenta.— Mr  Bell, 
Clerk LG,  D.] 

23d  Sovember  1833. 

No.  71. — Patrick  Miller,  Purtuer,  v.  Major 

William  Miller  and  OTUKRa,  Defenders. 

to  Younger  Children — Fee  — 
loit'i  conlracl  ofmarriagt  bound 

ami  an  iieiri'inou,  out  miii  and  uudtt  tlie  buriUn  of  the  dibit 
0/  Iht  }alher,  aitd  p'avuioHi  made  by  bin  la  hit  chitirm  and 
grandthiltlrea ;  baeinig  pmiamty  granttd  prvtiiioiu  ef£\0fiOO 
10  eadi  of  hi»  younger  childrtn,  and  haeing  tuAxequenlJy  madg 
odoanca  la  Ihtai ,-  and  Aaoinj  abo  mtteqianllif  btcome  bouiiil, 
in  tbe  coitlraci  ef  marriage  uf  a  younger  Ion,  to  prosidt  and 
tecart  a  sum  of  £5000  to  the  loo  ami  hu  tpouif,  m  con- 

junclfee  and  tifettnt,Jor  tbe  ii/erfnt  sue  aOmarlg  ^  hit  vlfe, 
and  (0  (Ac  ehildreii  to  be  protreaitd  ^ Iht  marriage  in  fee ;  wAant 

failing,  U>  tlu  kuAand  and  kit  keiri  and  aaignttt  in  fee,  vilk 
power  la  kim  ta  divide  ani  properiion  tke/te  amottg  bit  cbildre* 
at  ie  aa  cnuir ;  and  Ibi  faliiei-  kaiing  premled  a  lum  to  the 
c'liidrt-H  generally  vf  a  t^eund  marriage  of  another  ton — Held, 

I.    The  fee  of  the  £XOa  «■«•  i.>  the  ckUdrea II.    Tkat  to  for 

at  tke  proaiioni  made  tubini lent  ta  Ike  eld/tt  tenV  tunlraci  ^ 
marnagf  exceeded  thote  preniiuilg  made,  Ikeg  mere  inr^clual, 
and  reducible,  at  being  ialTRUiiem  0/  tkal  deed. 

The  lato  Tatrick  Miller,  Etq.  of  Dalswinton,  in 
the  noarriage- con  tract,  Sth  Uctol»er  1824,  between  tbe 
pursuer,  his  eldest  ion,  and  Miss  MargaretCumming, 
boaad  himself 

*  to  provide  and  secure,  and  dispone,  and  make  over,  beritablj 
and  irrcdeeuubly.  all  srrd  whole  ibe  lands  and  barongr  of  UsU 
swiiitou  TUOni,"  and  uthcis,  "  I'luio  and  after  bis  dccwsc ;" 


Marriage-Contract —  Pro  vl  si 
Clause — Afaiker  ia  kit  ti 
himtelf  lo  mate  over  bit 


,,Goo<^le 
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and  all  ulher  lands  and  (>8tatp,  and  Bum*  of  moaej, 
real  and  personal,  that  might  belong  to  him  at  bia  deatOi 
"  toBDi]  in  firour  or  the  laid  Pmrick  Miller,  junior  (ihepur- 
autr).  and  the  hein-niBle  of  his  bodf  of  this  present  Dunriage ; 
whom  failing,  the  beira-miile  of  anf  lubiequent  marriage,"  Sic. 
"  with  anil  under  the  burden  alwayi,  howerer,  of  lie  debli  of 
the  uid  Putrivk  Miller  (senior),  >nd  praTisioda  made  hj  him 
for  hia  younger  vbildrcn  and  grendchildreru" 

By  prior  deeds,  Patrick  Miller,  ionior,  had  lettled 
provisions  upon  his  younger  cliildren,  Tour  in  number ; 
viz.  William,  Ttiuniaa  Hamiltoii,  Lady  Erakine,  and 
Mrs  Jone«,  to  the  extent  of  £10,000  eaoh.  Variooaad- 
vancea  had  been  made  by  him  to  these  children,  on 
account  uf  thoxe  provisions,  ivhich,  in  hia  hooka,  he  had 
entered  to  tlieir  credit,  and  the  advancen  were  then 
pkcod  to  the  debit  of  the  proviaiuna.  In  regard  to 
Major  William  Miller,  there  were  entered  to  hia  de- 
bit, vnrious  aums  advanced  for  the  puruhaaing  of  com- 
missions ill  the  army,  as  money  borrowed  for  his 
use,  and  £:;000  being  provided  to  the  children  of  his 
first  maniiige,  amounling  to  £7100,  leaving  a  surplua 
of  bis  provision,  at  the  date  of  the  pursuer  a  anid  con- 
tract of  marriage,  of  £2900.  Mr  Miller,  senior,  afler- 
wnrdii  made  advances  to  or  on  account  of  Major  Wil- 
liam Miller,  Bu  as  to  reduce  the  balance  of  the  provi- 
liian  to  about  £330.  Mr  Thomas  Hamilton  Miller 
waa  in  like  manner  debited  with  £1300,  udvitnced  to 
liim,  leaving  a  surplus  of  his  provision  of  £6500. 

On  the  m;irriage  of  Thomaa  Hamilton  Miller  with 
Mits  Mary  Ann  Raram,  5lh  April  1809,  a  contract 
trsf  entered  into,  whereby, 

"in  eoniemplation  of  said  marriage,  and  in  consideration  of  the 
Bum  or:£i500,  as  the  tocher  or  portion  of  the  wid  Mary  Ann 
iUnini,  MCtled  and  secured  to  the  said  Thomas  Hamilton  Mil- 
let and  Mary  Ann  Ramm,  in  iifertnl,  and  the  children  of  the 
martiiige,  in  fee  ,-  whom  failing,  to  the  said  Thomas  Hamilton 
Miller,  and  his  hein,  executors  and  aasignees,  in  fee,  by  a  deed 
executed  \>j  Abel  Ramm  (the  father  of  Mrs  Hamilton  MJier), 
and  her  brother,  also  in  contemplation  of  the  marciage." 
The  anid  Patrick  Miller,  senior,  and  Thumaa  Hamil- 
ton Miller,  bound  themtielves,  their  faeira,  Ac, 
"  at  the  terms  appointed,  or  to  be  appointed,  by  any  deed  or 
deeds  uF  aetllement,  executed,  or  (d  be  exccnied,  by  (be  aaid  Pa- 
trick Miller,  (u  make  payment  of  the  provisions  which  be  there- 
fay  makes,  or  shull  mTilie,  to  hin  children  ;  and  failing  aucfa  aeltle- 
ments,  aa  soon  after  the  said  Patrick  Miller's  death  as  the  same 
can  be  made  fiirliicoining  from  hia  estate,  to  content  and  pay,  or 
otherwise  to  provide  and  secure,  on  heritable  ur  muveahle  se- 
curity, to  the  said  Thomas  Hamilton  Miller  and  Mary  Ann 
Ramm,  in  conjunct  fee  and  liferent,  fui  the  liferent  use  allenarly 
oftbe  aaid  Mary  Ann  Rnmm,  in  case  she  shall  happen  to  sur- 
vive her  aaid  promisnl  husband,  and  to  the  children  to  be  pro- 
created of  the  marriage,  in  fee ;  wham  failing,  to  the  said  Thomas 
Hamilton  Miller,  hia  heirs  and  assignees  wbumsucvcr,  in  fee,  all 
and  whole  the  aum  of  ^£5000  Sterliu);.  and  interosi  ibi-reoffrom 
and  after  the  death  of  the  said  Patrick  Miller,  (iU  the  said  prin- 
cipal sum  shall  be  so  puid  or  secured." 

In  case  Mr  Hamilton  Miller  should  predecease  bia 
father,  the  late  Patrick  Miller  obliged  himself 
"  to  pay  to  the  said  Mary  Ann  Ramm.  during  all  the  days  of 
her  life,  in  case  she  shall  survive  her  said  promised  husband,  the 
sum  of  £2M  Steriing  yearly,  as  the  interest  of  ibe  said  sum  of 
jCMOOj" 

and  ifl  case  of  the  death  of  Mr  and  Mr«  Hamilton 
Miller,  during  Mr  Miller  senior's  lifetime,  he  obliged 
himself  to  pay  the  said  £350  Starling  yearly,  to  the 
children  of  that  marriage;  and  incase,  farther,  of  Mr 


Miller,  aenior,  predeceaaing  his  laid  aoD,  be,  Mr  Ha- 
milton Miller,  bound  himself,  aa  soon  as  tbe  snm  to  be 
left  to  him  by  his  father's  deeds  of  settlement  ahoold 
be  payable, 

"  or  as  soon,  in  case  no  such  settlement  is,  or  shall  be  made,  ai 
the  said  sum  of  £Xm,  for  which  the  aaid  Patrick  Miller  it 
hereby  bound,  shall  be  paid  by  tbe  heirs  or  executors  of  tbe  said 
Patrick  Miller,  or  shall  be  recovered  from  his  estate,  or  other- 
wise out  of  his  tbe  said  Thoioas  Hamilton  Miller'a  means  aad 
estate,  to  invest  and  secure  tbe  aaid  sum  of  £5000  on  good  and 
Bufficient  security.  In  terms,  and  for  the  purposes  expreasad  in 
the  joint  oUigation  before  written,  and  that  at  the  sight  or* 
various  gentlemen,  of  whom  LordMoncreiff  is  one;  at 
the  instance  of  all  or  either  of  whom,  it  was  agreed  tbit 
all  action  for  implement  of  tbe  provisions  in  favour  itf 
the  said  Mary  Ann  Kamm,  and  the  children  of  tbe 
marriage,  should  pass.  The  contract  also  conferred  a 
power  upon  Mr  Hamilton  Miller  to  divide  and  pro- 
portion "  the  fee"  of  the  sum  of  £5000  among  the 
children  of  the  marriage,  aa  he  should  think  proper. 

In  1811,  the  lute  Mr  Miller  also  granted  an  addi- 
tional bond  of  provision  in  favour  of  the  children  of 
Major  Miller,  to  the  extent>f  £5000,  and,  at  same- 
time,  granted  a  discharge  to  Major  Miller,  fur  tbe  pur- 
pose of  cancelling  tbe  advances  made  for  commiaaioiu, 
and  otherwise  on  bis  account. 

In  1816,  the  pursuer,  on  succeeding  to  the  OBtateof 
Dalawinton,  brought  a  reduction  of  the  contracts,  bond 
and  discharge,  and  all  other  deeds  granted  by  bis  fa- 
ther in  favour  of  his  younger  chilc^n  and  grandchil- 
dren, Bufogequent  to  the  contract  of  marriage  in  IbOt, 
between  the  pursuer  and  Miss  Gumming,  as  being  la 
fTaudem  of  tbe  obligations  then  undertaken  by  Mr 
Miller,  senior,  and  the  destination  of  hiB  estate  ibere* 
in  contained.  There  was  also  a  declaratory  concla- 
sion,  to  the  eEFect  that  the  sums  of  money  provided  to 
the  younger  children  by  deeds  which  had  been  exe- 
cuted prior  to  the  date  of  tbe  pursuer's  contract  of 
marriage,  formed  the  only  good  and  available  settle- 
ments in  favour  of  such  younger  children  and  grand- 
children. 

After  a  variety  of  procedure.  Lord  Alluway,  on 
ISth  February  IH17,  pronounced  this  interlocutor  : 

"  Having  considered  the  mutual  memoriala  for  the  parties, 
together  with  the  whole  proceas  and  productious,  finds.  Prim, 
Tint  in  the  contract  of  marriage  betwixt  the  pursuer  and  Miss 
Martha  Gumming,  to  which  the  late  Mr  Patrick  Miller  of  Dat- 
Bwintoii,  the  pursuer's  father,  was  a  party,  his  father  came  undef 
several  most  onerous  obligations,  vis.  Iif,  To  pay  £800  of  join- 
ture to  Misi  Cummii^g,  if  she  should  survive  Ibe  pursuer,  to  ba 
restricted  in  the  events  therein  mentioned  ;  ittlif.  To  pay  aa  an- 
nuity of  £M0  (o  (he  pursuer  during  all  the  days  of  bia  life ;  and 
3ii/y,  To  make  over  and  dispone,  heritably  and  irredeemably,  not 
only  all  and  whole  the  lands  of  Dolswinlon,  but  also  all  other 
landi  and  heritages,  as  well  aa  all  debts,  sums  of  money,  and  es- 
tates, real  and  personal,  that  might  belong  to  him  at  his  death, 
to  and  ill  favour  of  Patrick  Miller,  the  pursuer,  and  tbe  hein- 
male  of  hia  body  of  the  present  marriage;  whom  failing,  tbe 
heirs-mule  of  any  subaequent  marrikge  ;  whom  failing,  to  hcira 
wbatBucver  of  his  body  of  tbe  present  marriage  ;  and  then  tbe 
contract  contains  a  destination  to  tbe  other  sons  and  datigbtera 
of  the  granter,  in  their  order,  and  under  the  burden,  alwaya  bow- 
ever,  of  the  debts  of  the  said  Patrick  Miller,  senior,  and  pro- 
visions made  by  him  for  bis  younger  children  and  grandchildren; 
and  4  hly.  The  said  Patrick  Miller,  senior,  binda  and  Dblig«i  biai 
and  his  foreaaida,  to  eieeute  all  writs  and  deeds  requiaite  fot 
carrying  the  aaid  obligation  upon  him  iuto  execution  ;  and  the 
deed  b£o  contains  obligations  upon  the  pursuer,  in  the  event  of 
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til  rather'i  <leath,  to  iiifeft  ind  Miie  hit  wife  in  the  roresaid  an- 
nuity ill  the  lands  of  Dalswinton,  and  others,  and  to  make  pay- 
Dleiit  of  certain  prorisions  to  ^oun^er  children,  other  of  the  heir 
of  marriage  luceeedinE  to  the  lands  of  Dniswinton :  Sfcunda, 
Finda,  that  in  termiof  bis  obligation,  granted  noiiiaatiin  to  hii 
eldest  son,  the  late  Mr  Miller  wai  bound  Co  leare  the  estate  of 
Dalsirinton,  and  hii  other  property,  to  bim  and  Clie  heirs  of  that 
marriage,  and  tliat  this  abli(;Btion  could  not  be  defeated  by  any 
gralnilous  deed  whatever:  Terlia,  Finds,  that  as  these  eslatea 
were  conveyed  under  (he  clause  before  recited,  burdening  thetn 
with  the  debts  of  Mr  Miller,  and  with  provisions  made  by  him 
fur  hia  younger  children  andgrandcbildren,  be  might,  in  virtue  of 
thjl  reservation,  liave  grunled  liberal  provifiioni  to  his  younger 
children  and  grandchildren,  if  fuir  and  reasonable  provisionii  had 
not  preTiousty  been  made ;  but  finds,  that  this  reservation  could 
not  entitle  Mr  Miller  to  defeat  and  render  altogether  useless  the 
previous  abligattor>  ha  had  come  under,  by  gratuitous  and  exor- 
Irilant  proviiions  in  favour  of  his  younger  children  and  grund- 
cbildren  \  Quarto,  Find*  (bat  it  is  exprea^  alleged  by  the  pur- 
suer, that  even  supposing  tbe  estate  of  Dalswinton  bad  been 
•old  at  the  upset  price  at  wbicb  it  was  lately  exposed,  being 
£140,000.  and  according  to  the  valuation  put  upon  the  other 
funds,  inalead  of  any  part  of  tbe  estate  remainini;  to  the  eldest 
son,  there  was  a  deficiency  of  no  less  than  ;£I9,000,  for  the  pay- 
ment of  his  debts  and  provisions  to  his  younger  children,  the 
amount  of  bis  dtbts  being  £90,^1.  12.  2..  and  tbe  provisions 
lobisyouneercbililren  and  grandchildren  £86,200:  Quinla,  Finds, 
that  the  amount  of  these  provisions,  in  so  far  as  Ihey  exceed  reo- 
BiHiable  and  proper  provisions  grunted  posterior  to  the  contract 
of  marriage,  must  be  reduced  as  gratuitous  and  exorbitant,  ai 
granted  corUraJiitem  laiulvKii  irMtilialium  ■■  Seilo,  Finds  that 
although,  ill  the  circumstances  of  this  case,  there  seems  to  be 
clearly  an  excess  in  tbe  provisions  to  the  younger  children,  yet 
it  teems  difficult  to  ascertain  the  amount  of  that  excess  until  the 
value  of  the  eitate*,  and  other  properly  by  the  late  Mr  Miller, 
ean  be  aacertained,  especially  as  the  parties  differ  so  materially 
with  reiiard  to  the  value  of  that  property  :  SeiMimo,  Finds,  that 
any  debt*  the  late  Mr  Miller  came  under  an  obligation  to 
pay  fur  his  sons  to  third  parties,  although  effectual  as  debts 
ag^iinst  the  father,  must  be  alill  held  as  provisions  paid  on  ae- 
Cuuat  of  bis  sons,  and  accordingly,  must  be  taken  in  csmjiuio  of 
the  sums  claimed  by  them  :  Octavo,  Finds  tbat  tbe  bond  granted 
by  Mr  Miller  to  Claud  Russell,  aa  trustee  for  the  creditors  of 
Mr  Thomas  Hamilton  Miller,  which  tbe  Lord  Ordinary  has 
found  lu  be  an  elTectual  bond,  must  be  held  as  an  extinction  pro 
laiuo  of  his  provisions,  exclusive  of  those  settled  upon  his  wife 
and  children  by  the  contract  of  marriage,  to  wbich  his  father  waa 
•  party  :  Appoints  each  parly  to  give  in  a  condescendence,  in 
term*  of  Act  of  Sederunt,  stating  in  ihe  Jirit  place,  the  whole 
aum*  drawn  \m  the  different  yonnger  children  and  grandchildren 
from  their  fatber'a  funds  ;  id,  Tbe  sums  provided  to  them  by 
tbe  different  deeds)  and,  3d,  The  value  of  the  whole  of  Sir 
Miller's  estate,  real  and  personal,  and  tbe  grounds  upon  which 
the  cslculaliotis  of  that  value  proceed." 

Upon  ndriaiDg  petition!  for  both  partiei,  the  Court 
pronoanced  this  interlocutor  on  lOtb  February  ISIrj : 

"  The  Lords  having  resumed  consideration  of  the  mutual  re- 
claiming petidona  for  Patrick  Miller,  and  for  William  and  Tbo. 
mas  Miller  and  others,  and  having  advined  the  same,  with  tbe 
■nemoriala  fur  tbe  said  parties,  and  report  by  Mr  Claud  Russell, 
they  find,  that  the  several  provisions  made  by  the  Lite  Patrick 
Miller  for  his  several  younger  children,  before  (be  date  of  tbe 
pursuer's  contract  of  marriage  of  Sth  October  1804.  were  suit- 
able and  adequate,  and  ibac,  in  the  whole  rimimstanres  of  tbe 
state  of  the  said  Patrick  Miller's  affairs  and  fortune,  after  the 
date  of  tbe  said  eontraet,  and  down  to  (he  lime  of  his  deatb,  it 
waa  not  competent  for  him  to  make  any  addition  to  the  said  pro- 
visions :  Remit  to  the  Lord  Ordinary,  to  inquire  how  far  pay 
(nents  made  by  the  said  Patrick  Miller  to  the  several  defender*. 
or  advances  made  by  him  to  them,  or  on  their  account,  before 
Uiedate  of  the  said  contract  of  msrriage,  and  more  especially,  bow 
for  such  advances  or  paynjenls  made  to  them,  or  on  their  account, 
before  their  forisfam illation  respectively,  are  not  to  be  imputed 
1 .1....:.^  (jf  (jjujj  „jj  proyiaions;  and  with  these  additions 


and  variations,  adhere  lo  the  Lord  Ordinary's  iu(erlocutors  re- 
claimed against. " 

An  appeal  was  taken  by  the  defender*  totlie  Honaa 
of  Lurda,  but  no  crora-ftppeal  was  taken  by  the  par- 
Buer.  The  House  of  Lords,  on  SOth  Jul^  1823,  by 
their  judgment,  after  reciting  the  obligationg  iu  the 
pursuer'!  contract  of  marriage, 

'■  Find  that  tbe  exception  contained  in  the  said  marriage-con- 
truct,  of  provisions  made  by  him  for  his  younger  children  and 
gratidchitdren,  ought  not  to  be  construed  to  extend  lo  enable  him, 
by  gratuitous  provisions  in  favour  of  his  younger  children  and 
grandchildren,  to  defeat  tbe  intent  of  the  said  marriage-contract, 
with  respect  to  the  provisions  thereby  intended  to  be  mode  in 
fiivour  of  the  respondent  Patrick  -Miller,  and  his  wife  and  chil- 
dren ;  but  find  that,  inasmuch  aa  the  provisions  made  by  the  said 
Patrick  Miller  for  bis  younger  children  and  grandchildren,  I» 
deeds  executed  previous  to  the  said  marriage-contract,  of  tbe  5th 
of  October  1804,  were  nude  to  take  effect  only  on  bis  death,  tha 
same  were  not  in  their  nature  provisions  for  his  said  children  and 
grandchildren  during  his  life  ;  and  that  therefore  any  gifts  or  pay- 
ments of  money  giren  or  made  by  him,  to  Or  for  such  younger  chil- 
dren or  grandchildren  in  his  lifetime,  which  were  not  in  the  nature 
of  permanent  provisions  for  them,  ought  not  to  be  considered  as  in 
extinction  or  satisfaiition  of  the  provisions  so  made  for  them  pre- 
vious to  the  said  marriage- contract  of  the  5th  of  October  ISOl^and 
intended  to  take  effect  on  his  deatb  :  But  find,  tbat  the  several 
provisions  made  by  the  said  Patrick  Miller  deceaaed,  for  bis  chil- 
dren and  grandchildren,  by  deeds  executed  after  the  said  marriage- 
contract  of  the  5th  of  October  1601,  ought  to  be  considered  as  in 
fraud  of  tbe  said  marriage -con  tract,  bo  lur  a  they  exceed  tbe  pro- 
visions made  for  such  younger  children  and  grandchildren  rvbpec- 
tively,  by  deeds  executed  befure  the  date  of  the  said  marringe- 
conlmct,  and  so  far  as  such  children  or  grandchildren  are  respec- 
tivly  interested  therein,  except  so  far  aa  any  provisions  so  made 
for  such  grandchildren  may  be  deemed  to  have  been  substituted 
In  lieu  of  provisions  made  fur  their  respective  parents  before  tha 
date  of  the  said  niarriage- con  tract ;  Bi't  that  tbe  aame,  to  far  as 
tbe  same  ought  not  to  be  considered  as  in  fraud  of  the  said  mar- 
riage-contract, ought  to  be  considered  as  in  satisfaction,  or  in 
p;irt  satisfsction  of  the  said  provisions  made  for  such  younger 
children  and  grandchildren,  by  deeds  executed  before  the  date  of 
the  said  marriage  conltucC,  according  lo  tbe  nature  and  amount 
of  the  provisions  so  made  after  the  date  of  the  said  marnage- 
contrnct;  And  the  Lords  further  find,  that  the  obligations  which 
tbe  said  Patrick  Miller  deceased,  entered  into  after  the  date  of 
the  said  marriage- con  tract,  for  the  benefit  of  any  of  his  children, 
for  valuable  considerations,  although  effectual  as  debts  against 
the  estate  of  the  said  Patrick  Miller  di'ceased,  ought  to  be  con- 
sidered aa  provisions  for  such  children,  and  taken  in  con/iulo  of  the 
sums  claimed  by  Ibem  respectively,  under  tbe  provisions  made 
for  them  respectively  by  deeds  executed  by  the  said  Patlick  Mil- 
ler deceaied,  before  or  after  the  date  of  the  said  marriagC'Con- 
tract,  of  tbe  Sth  of  October  1804  :  And  it  is  ordered  thai,  sub- 
ject to  these  findings,  the  cause  be  remitted  back  to  the  Court  of 
Session  in  Scotland,  to  review  the  several  interlocutors  com- 
plained of  in  tbe  said  appeal,  and  to  do  (herein  as  shall  be  con- 
sistent with  these  Gndingi,  and  as  shall  be  jusL" 

This  judgment  having  been  applied,  and  the  caM 
remitted  agnin  tu  LDrd  Alloway,  the  following  in* 
lerlocutur  was  pronounced ; 

"  Having  considered  this  petition  fur  Patrick  Miller,  Esq., 
together  with  the  minutes  for  the  parties,  and  the  whole  process. 
Kinds,  that  by  the  decision  of  the  House  oF  Lords,  it  must  be 
held.  Prima,  That  all  the  provisions  made  by  Mr  Aliller  after 
the  5th  October  ISU4,  must  be  considered  as  infmudeia  of  tbe 
inairiage-contract,  in  so  lar  as  they  exceed  the  provisions  pre. 
viuusly  mode,  except  in  so  far  as  such  provisions  are  made  in 
favour  of  grandchildren,  wbicb  may  be  deemed  to  have  been 
made  in  lieu  of  provisions  for  their  reipective  parenu  before 
the  date  of  the  marriage -con  tract.  Steamlo,  That  tbe  subse- 
quent provisions  after  the  5th  October  1604,  are  to  be  held  aa 
ill  s»l  is  faction,  nr  in  part  latisfactiun  of  the  provisions  mode  for 
Mr  Millur's  children  or  grandchildren,  by  dccls  cueuted  before 
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the  iKe  of  ibe  contract,  and  OiM  mj  lain*  paid  to  third  psrtiei, 
or  obligatiani  gnnted  them  for  behoof  of  the  uid  children  uid 
^ndcbildrvn,  aad  which  ve  held  »  effectiMl  debla  against  Ihe 
Mtat«,  miut  be  Imputed  pro  lanlo  of  the  prorinonB  to  which 
the  defepden  would  bmre  been  entitled,  ai  nude  prerious  to  tba 
date  of  the  contract  of  mBrriaige.  Terth.  That  inaimuch  m 
the  provitioni  made  bj  the  said  Patrick  Miller  for  hia  younger 
children  and  grandchildren,  by  deeds  executed  previous  to  the 
contrscl  of  marriage,  were  made  to  take  effect  only  on  his  death, 
tbe  same  were  not  in  their  nature  ptovinoni  fin  the  children  and 
grandchildren,  during  his  life ;  and  that  iherafore  any  gifts  or 
paymentl  of  mone;  given  or  made  by  bim,  to  or  for  such  yonng. 
cr  children  or  graiidohlldren,  which  were  not  in  the  nature  of 
pennanent  provisioni  for  them,  ought  not  to  be  considered  as  in 
•xlinction  or  satisfsetlon  of  tbe  praviaiona  so  made  for  them  pre- 
vious to  the  said  marriage-contract,  of  tbeStb  Uctober  1B04,  and 
intended  to  take  effect  on  bisdestb:  Therefore  remits  to  Mr 
Charles  Ferrier,  accountant  (Mr  Russeli,  whn  prepared  a  state 
to  the  Court,  now  acting  ■*  tTuatee  faroDeof  tbe  sons),  to  iDake 
up  a  state  applicable  to  all  the  defendera,  according  to  the  judg- 
mane  of  the  House  of  Lords :  And  with  r^ard  to  tbe  com- 
mission  in  tbe  anny  purchased  for  his  son,  and  for  which  the 
father  took  an  obli|^Iion  from  his  son.  Finds  that  it  must  be 
held  as  a  permanent  provision,  and  as  socb,  must  be  deducted 
from  the  provisions  made  prior  to  the  oontract  of  marriage." 

A  roport  haTinrb«en  lodged  by  the  ■cconntant, 
Lord  MeadowtwriK,  who  had  aacceeded  Ijord  Al- 
lovav,  on  2d  Jane  lb29,  pronoanced  the  fvHuwiDg 
interlocDtor  i 

"  finds,  (bat  In  terms  of  tbe  remit  of  Ibe  House  of  Lords, 


ibey  stood  by  the  deeds  ofprorision executed  by  him  in  their fa- 
Tour,  prior  to  the  date  of  the  pursuer's  contract  of  marriage  on 
6th  October  1804,  subject  to  deduction  of  such  payments  as  were 
of  the  nature  of  permanent  provisions  made  to  such  children,  and 
of  onerous  obligations  come  under  by  the  said  Patrick  Miller, 
•enior,  on  Iheii  account,  to  third  parties,  and  paid  by  his  trustees 
aubaequenl  to  bis  death  :  J^nds.  that  tbe  amount  of  tbe  provi- 
fions  thus  due  to  the  defender  Major  William  Miller,  is  £2900, 
aubject  to  deduction  of  the  following  BUDT.s  and  obligation  paid 
and  come  under  by  his  father  on  bis  account,  and  since  paid  ly 
his  inistees,  vis.  £912,  12s.  containediu  three  bills  accepted  by 
faim,  and  indorsed  to  his  father;  £554,  12.  7.  of  expenses  paid  to 
William  Hyslup,  as  speclGed  in  the  accountant's  report ;  also 
tbe  sum  of  £800,  contained  in  a  bond  granted  by  the  late  Pa- 
trick Miller  on  bis  account  to  the  late  Alexander  Keith,  Esq. 
of  Rarelston  ;  and  £300  of  a  debt  to  John  Hutton,  manufsc- 
tnrer  In  Dumfries,  both  which  last  debta  were  piid  by  the  enid 
Fatrick  Miller's  trustees  after  his  death ;  with  interest  of  Ibe 
whole  of  the  shove  sums  from  the  time  tbe  principal  sum  be- 
came due,  and  rill  paid;  Repels  the  claim  of  William  Henry 
Miller  and  others,  tbechildren  of  the  laid  Msjur  Miller  hj  hit 
•Mond  marriage,  fur  the  sum  of  £5000  settled  on  them  by  Ibe 
■aid  Patrick  Millar,  senior,  except  in  so  far  ai  there  may  be  any 
balance  remaining  of  their  father's  proviaion,  afrer  deducting  the 
aums  before  specified  :  Finds,  that  the  amount  of  the  provision* 
due  to  the  defender  Thomas  Hamilton  Miller,  ia  .£8500,  aub- 
jcct  to  deduction  of  Ihe  sum  of  £7000,  and  interest  correspond- 
ipt  ihcrelo,  contained  in  the  bond  granted  by  the  late  Patrick 
Miller  to  Claud  Rifssell,  accountant  in  Edinburgh,  as  trustee  for 
the  creditors  of  the  said  Thomas  Hamilton  Miller :  Finds  that 
the  nid  Tbomaa  Hamilton  Miller  and  his  children  are  not  en. 
titled  to  claim  and  rank  as  creditors  to  tbe  said  Patrick  Miller, 
■enter,  far  the  sum  of  £5000  contained  in  said  Thomas  Hsmil. 
^n  Miller's  contract  of  marriase  vith  Mi*B  Ramm.  to  a  greater 
extent  than  may  remain  due  of  tbe  said  Thomas  Miller's  provi- 
aion of  fSJOO,  after  deducting  said  bond  for  £7000  to  Mr  Rua- 
•ell :  Finds  that  the  amount  of  the  prorision  due  to  the  Iiady 
ETSkineis£iO,000,«ubiect  to  deduction  of  the  turn  of  £1000 
paid  to  her,  and  diicharged  in  ber  contract  of  marrisge  ;  as  also 
the  sum  of  £4000  paid  by  the  late  Mra  Miller  to  her  husband, 
in  terms  of  the  obligation  in  thrir  contract  of  marriage,  with  in- 
terest correspouding  theretu :   Finda  thai  (he  auiounl  of  the 


provision  doe  to  the  defender  Mn  Jooc*,  la  £11^000.  tubjeel 
to  deduction  of  the  sum  of  £300  paid  on  occasion  of  her  nw- 
riage,  and  interest  corresponding  thereto,  and  decerns  :  Remits 
to  tbe  accountant  to  prepare  a  state  as  betwixt  these  parties,  on 
these  principles,  and  to  report  f  aam  primum  thereon  to  the  Lord 
Ordinary," 

The  defendera  reclaimed,  and  appearsnce  was  now 
made  by  the  trustees  for  the  children  of  the  marriage, 
W)d  for  Mr  Hamilton  Miller,  and  Miat  Hainm,  and 
for  whom  no  re<M>rd  had  been  made  ap,— ibe  Cuntt 
remitted  to  the  Lord  Ordinary ;  and  a  record  having 
been  prepared  for  tbeae  partiei,  caiea  were  ordered 
and  lodged. 

In  regard  to  the  proviaion  in  Mr  Hunilton  Miller'a 
oontrtct  of  marriage,  the  pnrauer  maintained — I.  Thai 
by  the  contract,  the  children  bad  merely  a  tpu  me- 
cruionu,  tlie  fee  of  tbe  £5000  being  deatined  to  Mr 
Hamilton  Miller,  abiolutely  and  withoal  limitation, 
lubject  only  to  a  liferent  in  farour  of  Mra  Miller: 
That  tbe  obligationa  by  Mr  Miller  were  purely  gr^ 
tuitoQR,  ao  far  as  regarded  the  Jee  ;  at  all  erenta,  a* 
all  that  be  could  grant,  or  Mr  H.  Miller  receive,  wai 
£10,000,  fixed  by  tbe  deeda  executed  piiur  to  5th 
October  1804,  the  obligation  could  not  be  enforced 
to  a  greater  amount  than  tbe  balance  uf  tbe  prerioat 
proviaion,  after  deducting  tbe  amunnt  of  a  bund  for 
£7000,  granted  by  the  late  Mr  Milter  to  Mr  Claod 
KuMel],  for  behoof  of,  and  paid  to,  the  creditora  uf 
Mr  Hamilton  Miller ;  and  no  claim  on  the  part  of  the 
children  uf  that  gentleman,  or  of  any  party  in  hii 
right,  could  be  available  to  a  greater  extent  tlian 
£1500— the  balance,  after  deduction  of  the  advance* 
bv  tbe  late  Mr  Miller  on  account  of  Mr  Hamiltun 
Miller'a  provision ; — and  that,  had  tbe  £5000  been 
actually  advanced,  and  placed  out  on  security,  the 
truateea,  on  the  death  of  Mr*  Miller  (the  event  whicb 
baa  happened),  would  have  been  bound  to  refund  tbe 
excew  to  the  punuer. — II.  With  retpect  to  a  pleauf 
rft  Judicata  for  tbe  defender*,  tbe  pursuer  contended, 
that  the  finding  of  Lord  AUoway  meant  no  more 
than  that  the  bond  fur  £7000  mutt  be  held  aa  an  ex- 
tinction, pro  (nn^o,  of  Mr  Hamilton  Miller'a  provisions, 
vAalever  might  be  tho«e  eettled  on  hii  wife  and  chil- 
dren by  the  contract  of  marriage;  and,  III.  That  the 
judgment  of  the  Hoaie  of  Li>rd«  merely  entablished 
the  principle,  that  had  the  late  Mr  Miller  uiidertakt^n 
obligationa  for  valuable  conaiderationt  for  any  uf  Mr 
Hamilton  Miller'*  children,  and  they  remain  effeclud  a* 
debt*  against  the  late  Mr  Miller'*  eatate,  they  «heald, 
though  so  made  effectual,  be  taken  in  computo  of  the 
provisions  made  to  such  children  before  the  punuer'* 
contract  of  marriage. 

In  regard  to  the  provisions  to  Major  Milter  and  hit 
family,  the  pursuer,  while  he  admitted  the  proviaion 
of  £2000  to  tbe  children  of  the  Major's  first  marriage, 
contended,  that  the  sobaequent  provision  of  £5000  to 
the  children  of  the  second  marriage  could  not  be  sus- 
tained ;  because  tu  do  so,  I.  Was  contrary  to  the 
principle  fixed  by  the  Hoase  of  Lords — being  a  gra- 
tnitous  provision  granted  after  Mr  Milter,  *enior,  had 
tied  up  Ilia  band*,  by  the  prior  deedi,  from  diminiaLi- 
ing  hi*  estate,  except  for  oneruua  cause*. — 11.  The 
proviiioui  were  plainly  in  fraudtttt  of  the  pursuer's 
contract  of  marriage. — III.  It  was  not  substituted  pra 
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taato  oEprior  pruvUion*t  t>iit  vas  in  addition  to  them. 
• — IV.  lliBt  the  diachnrge  to  the  Major  by  hii  father 
in  IBll,  wu  in  theRamesiiiiatioii.Kuppoaing  it  other- 
wiM  available. — Bat,  V.  Tliat  dischargee  wai  attu- 
getlier  inelTectiia],  iii  respect  that,  by  the  deed  of 
1803,  Mr  Miller,  senior,  had  dixttnctly  set  forth  the 
kdrancei,  for  which  the  discharge  bori-  to  be  granted, 
aa  payments  to  ba  impnted,  ^ro  tnHlo,  in  extinction  of 
the  pro*iiiion  of  ^10,000,  and  raatriuted  the  previsiua 
accordingly  to  the  balance. 

On  behalf  of  Mr  Hamilton  Miller'a  children  it  traa 
pleaded — I.  That  it  had  been  vpecially  decided  by 
Lord  Alloway,  on  2Sth  h'ebroary  ltil7,  that  lach  ob- 
iigationg  ■■  the  late  Mr  Miller  had  eume  under  to 
third  partiM,  were  effectual  at  deiti  against  hia  eitate ; 
and  ipeciaDy,  that  the  bond  by  Mr  Miller  to  Mr 
Kn«3eM  muit  be  held  an  extinction,  pro  tanto,  of  the 
provisions  to  Mr  Hamilton  Miller,  "  exclosiTS  of  those 
settled  upon  his  wife  and  children  by  the  contract  of 
marriage,  to  which  the  father  waa  a  party."  And  thia 
interlocutor  being  ailhered  to  by  tbe  Inner-House, 
and  no  crosi-appeal  taken  by  tbe  pnrsner  to  the  House 
of  Lordi,  tbejudgment,  ao  far  as  not  qualified  by  the 
remit  of  that  House,  is  conclusive  and  final  against 
the  pursuer. — II.  That  judgment  declared  and  im> 
plied,  that  all  obligations  andertaken  by  the  late  Mr 
Miller,  on  behalf  of  his  children  and  grandchildren 
for  Tslaable  considerations,  though  exceeding  the 
amount  of  the  original  prorisiuns,  were  to  be  held 
eHeutoal  as  dirbli  against  his  esutes. — III.  That  the 
provision  of  £jOOO,  by  the  contract  of  marriage,  was 
exigible  against  the  estate  of  Mr  Miller,  as  a  debt 
contracted  for  onerous  and  valuable  considerations; 
and  that  the  fee  thereof  belonged  to  the  children  of 
Mr  HamiltOD  Miller. — IV.  The  Scotch  contract  was 
entered  into,  in  consideration  of  a  tocher  of  £3500 
brought  by  the  lady,  and  the  marriage  took  place ; 
and  the  contract  contains  obligations  by  the  late  Mr 
Miller  to  third  poTtiet — Mrs  Miller  and  her  ohildreni 
—it  being  entered  into  in  consideration  of  an  English 
deed  by  tbe  father  and  brother  of  the  lady,  which 
provided  the  tocher,  £2500,  (the  interest  whereof 
was  to  be  payable  to  Mrs  Miller,  in  case  of  her  sar- 
Tivance,  and  to  the  children  uf  the  marriage  in  fee,) 
was  tsntamoont  to  a  declaration  of  iutention  to  vest 
the  fee  of  the  £6000  also  in  the  same  parties.  The 
limiting  the  power  of  tbe  father  tu  that  of  dividing 
the  fee  of  the  snm  among  his  children,  and  the  sub- 
stitution immediately  after  this  power,  in  favour  of 
Mr  Hamilton  Miller  himself,  his  heirs,  &c.,  were  tr. 
reconcileable  with  tbe  fee  being  originally  placed  In 
the  father. — V.  There  was  a  Irutt,  too,  created  for 
the  benefit  of  the  children,  and  trostees  named,  at 
whose  instance  executiuu  Mbuiitd  pass  for  implement 
of  tbe  provisions  in  favour  of  the  lady,  and  the  chiU 


on  the  supposition  of  tbe  fee  being  in  the  father.. 
That  the  present  was  not  A  question  as  to  the  inter- 
pretation of  a  feudal  expression,  but  of  a  money  pro- 
TisioB,  and  to  which  il  is  oonrrsry  to  principle  to 
apply  tbe  strict  maxims  of  feudal  law, — tbe  intention 
of  the  parties  was  to  be  explained  by  the  other  terms 
used,  and  the  tendency  uf  the  whole  contract. 

Fur  the  children  of  M»jor  Miller's  seoond  marriage, 


it  was  pleaded— I.  That  the  validity  of  the  pFovisioa 
of  £5000,  in  tbeir  favenr,  was  sanctioned  by  the  House 
of  Lords. — II.  Tbe  power  of  administering  his  estate, 
and  of  making  donations  to  bis  children,  remained  in 
Mr  Miller  unimpaired  at  the  date  of  the  provision  ; 
and  the  discharge  to  tbe  defender's  father  was  equi' 
Talent  to  a  donation  of  tbe  snm  so  disuharged. — III. 
That  their  btber's  claims  being  effectual  to  the  extent 
of  the  prior  provisions,  the  exceptioo  of  the  third 
finding  of  the  HoDse  of  Lords  specially  applied  to  ihesa 
grandchildren,  who  were  entitled  to  be  substituted  in 
the  Major's  place  to  the  extent  of  the  bond  of  £5000 
in  their  favour. 

For  Major  Miller,  it  was  pleaded — I.  That  under 
the  finding  of  the  House  of  Lords,  the  late  Mr  Mil- 
ler had  the  power,  inter  vivot,  of  malting  what  ad- 
vances he  might,  in  the  course  of  his  administration, 
think  fit,  in  favour  of  his  children,  or  to  discharge  such 
obligations  as  be  might  originally  have  intended  to 
charge  against  their  provisions,  just  as  be  could  have 
done  to  a  stranger;  and  the  advances  for  commis- 
sions, &C.  being  inter  viwu,  and  takins  effect  during 
Mr  Miller's  life,  fell  within  the  second  branch  of  the 
second  findiog  of  the  Elonaeof  Lords. — II.  They  were 
donations  not  imputable  a^inst  the  amount  of  the 
Major's  provisions — Mr  Miller  baring  the  power  at 
any  time  to  declare  bis  understanding  of  the  charac- 
ter of  such  advances  ;  aud  although  he  at  one  time 
C laced  them  to  the  debit  of  the  provision  of  £I0,00(\ 
y  a  deed  oontainiog  powers  of  revocation  and  altera- 
tion, he  afterwards,  in  exercise  of  that  power,  altered 
tbe  character  of  the  advances,  and  declared  that  they 
should  not  be  imputable  against  the  provisions,  and 
he  dischar^^  the  Major  of  all  claims  on  these  ac- 
counts, which  was  the  proper  war  to  wise  out  the 
amount  of  the  advances  as  articles  of  oebit  in  his 
books  agwnst  the  Major. 

On  advising  cases  fur  the  respective  parties,  upon 
which  tbe  Lord  Ordinary  had  reported  tlie  cause,  the 
Court  found, 

"  I  no,  Thattheprovuian  nudebrthelite  Patrick  Miller,  Eh]., 
in  Ibe  marriage-contract  of  kia  son,  ThoSMa  Uamillon  Miller,  in 
bTnur  of  the  wife  and  cbildren  pF  tbe  matriage,  were,  according 
to  tbe  true  aeoae  and  construction  of  the  judgment  oftiie  Home 
of  Lords,  onerous  provlElona  in  favour  or  third  parties,  and  not 
granted  in  defraud  or  contravention  of  the  obligBtion  of  the  said 
Patriuk  Miller,  contained  in  the  contract  of  nnuriige  of  hii  son, 
the  pursuer ;  and  find,  thai  the  he  of  tbe  turn  of  jCjOOO.  pro- 
vided in  tbe  foresaid  marri  age-con  tract  of  Mr  Tbomaa  Hamil- 
ton Miller,  vras  vested  in  the  said  children,  and  behoved  to  be  ia- 
veated  and  secured  fur  the  said  children,  at  tbe  tight  of  the  lruB< 
tees  ■ppointi'd  for  tbeia  in  the  nid  marriage- contract  of  their 
bther  ;  and,  in  respect  of  tbe  appearance  now  made  on  the  part 
of  (he  said  children,  Bbd  the  truvtee*  named  in  the  said  marriage- 
contract,  asaoiliie  tbe  said  i^ildren  from  the  concluaiona  of  the 
libel,  ao  far  as  applicable  to  Ibe  provisioa  in  tbeir  fuvoor,  uid  de- 
cern. 2io,  Find,  that  tbe  proviiions  made  br  tbe  late  Patrick 
Miller,  Esq.  in  favour  of  the  children  of  MHjor  Miiler,  are  to 
be  held  ■■  gntuitous,  and  so  inefft'Cloal  against  Mr  Patrick  Mil- 
ler, the  pursuer.  Slio,  Remit  all  the  other  points  of  the  cause, 
not  determined  bj  the  interlocutor,  to  Ibe  Lord  Ordinary,  with 
power  to  bim  to  hear  partiea  further,  and  to  determine  tbereoa 
aa  tu  him  afaall  seem  juat ;  and  reeal  the  interlocutor  redaioicd 
against,  in  so  far  as  it  aball  be  found  inconaistent  with  the  said 


,,Gooi^le 
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B^v.  NicolMD,  I4cb  Janinrr  1663.  PeuHin  v.  Martin,  ISth 
December  I6tt5.  Eirl  at  Bute  u.  M'Lra.  24tb  Fcbniarr  I7ia 
Children  of  FVok  *.  Hii  Credilors,  25tb  November  1 735.  Lil- 
liev.  Riddell,  24ih  Febmu?  1741.  Nenrluidi  v.  NetrUnd'i 
Crediton,  Dth  July  17M.  Children  of  M'TiTub,  15lb  No. 
▼ember  1787.  SeEon  ■.  Creditors  of  Seton,  6tb  March  1793. 
Brown  n.  Goran,  lit  February  lS2a  Rollo  t.  Shaw  or  Riim- 
nj,  28(h  NoTember  IB32.  Oocdon  v.  Murray  0th  February 
1833. 

Defenden'  Authoritiei.— Stair,  B.  II.  tit  6,  <ee.  10;  B. 
III.  tit.  8,  Kc  39  i  B.  in.  tit.  5.  aecta.  51,  52.  Enk.  B.  III. 
tit  8,  lec.  96.  Bankcon,  B.  I.  tit.  S,  aecti.  15, 17.  Bell's  Gam. 
Vol.  I.  pp.  S39.  310.  Beg  v.  Nicolion,  14th  January  lGfi3. 
Pearson  b.  Martin,  I2ch  December  166^.  Earl  of  Bute  t>.  M'- 
Lea,  24th  February  1710.  Children  of  Frog,  B5th  Norember 
1735.  Sandfordon  Heritable  Suecestion,  VuL  I.  p.  220.  Ger- 
rann.  Alexander.  14th  June  1781.  NewUnda  n.  Newlanda,  9th 
Julyl7S4.  Selon  p.  Seton.  3lh  March  I79S.  Watentone  *. 
Rentona,  25th  Narember  1801.  Mein  r.  Taylor,  Sth  June  1827. 
Napier  ■>.  Scot  14th  Febniaiy  IB26,  (affirmed,  14th  May  1827). 
Rollo  V.  Ramsay,  2Btb  Norember  1832.  Gordon  t>.  Murray, 
flth  February  1833.  Tumbull  v.  Tawse,  15(h  April  1825. 
Children  of  M'T»»Jah.  I5th  November  1787.  Brown  i..  Go- 
ran, lat  February  1B20.  BUckbuni  u.  Oliver,  2gth  May  1616. 
Gourlay  t.  Thomton,  ISth  December  1820,  (affirmed  lllb 
May  1824).  Garden  ■.  StirUng,  2Sth  November  1822.  Guc- 
don  tr.  Murray,  9th  February  1833. 

FintDivlaion.— LordOrdinaty.  (Corebouse) — For  Purauer, 
Greenshieldi  and  Keay  ;  Robert  Ruther ford,  W.S.,  Agent — 
For  Mr  H.  Miller's  Children,  Dean  of  Faculty  (Hope),  Junieaou 
and  J.  F.  Stodarl ;  J.  &  J.  N.  Forman,  W.S.,  Agenia.--For 
Major  Miller,  &e..  W.  H.  Miller,  Iktoir  and  Crawfurd ;  Adam 
WilaoD.  and  George  Dunlop,  W.S.,  Ageiita.— Mr  Belt,  Clerk. 

— [/.  tr.  D.]    

23d  November  ia<)3. 
No.  72. — Margaret  Smellie,  Purtuer,  v.  Thomas 

Gillespie,  Defender. 
Proof — PretcriptiOD,  Triennial — A  parly  ia  an  aciianjiir  weget, 
,  J%r  ichich  HE  Jenund  had  btn  mailt  for  a  tiumier  of  jfcarl, 
iaviiig  aaerred  a  parlieahr  mgnj^innu  of  llie  eaninmcrmnu  of 
her  tertia — Held,  I.  TAal  it  tDnt  comptienl  lo  prove  Ihii  yniat  de 
jare,  and  tkal  the  parlji  vol  nsi  limiletl  la  a  prw/' icri  pto  ve] 
juramento. — //.  Found  bg  thi  Lord  Ordinart/,  and  not  reclaim- 
ed agaiml,  tial  preicrijilioit  did  tal  apjilg  10  lach  a  daiin. 

Thfl  purnaer,  who  waa  a  farmer's  daug'hter,  brought 
an  action  in  Uecember  1831,  against  her  brother-in- 
law,  the  defender,  concluding  Tor  £l5  per  annum,  in 
name  of  lalary,  for  having-,  a«  she  alleged,  superin- 
tended tbe  education  of  the  defender's  children  from 
1st  April  m21  to  15th  Maj   1829.     In  defence,  the 

Cnrsoer  pleaded — I.  Prescription  of  all,  except  the 
>st  jrear. — II.  He  denied  that  he  ever  engaged  the 
Earaner  to  act  in  tbe  capacity  she  alleged. — III.  That 
e  had  paid  or  supplied  her  with  furnishings  fully 
equal  to  any  claim  she  could  hare. 

A  condefcendence  haring  been  given  in,  the  par' 
guer  averred,  in  the  first  article,  that  she  iiad  been 
engaged,  u  alleged  in  the  summons,  by  the  defender, 
and  nlthongh  no  precise  sum  wfu  stipulated,  be  en- 
gaged that  the  remuneration  should  ne  liberal  and 
adequate  fur  the  services  performed.  The  nature  of 
theae  services  was  stated  to  be,  that  the  pursuer 
should  go  to  Linlithgow,  a  considerable  distance  from 
the  defender's  residence,  and  there  take  a  home,  in 
which  the  children  should  live  along  with  her,  and  be 
under  her  superintendence,  »he  seeing  them  properly 
attended  to,  and  regularly  kept  at  school.  'Hiis  hav- 
ing been  denied  by  the  defender,  the  Lord  Ordinary 


on  9th  July  1633,  prononnced  this  interlocutor  sod 
note  !— 

"  Having  reaomed  eonaideration  of  the  debate,  and  adviaed  lb« 
proceea,  Appointa  the  cauie  to  be  called,  that  the  pursuer  may 
atate  in  what  way  ifae  will  prove  tbe  averment  in  the  first  article 
of  ber  condescendence,  which  ia  noticed  in  tbe  subjoined  note. — 
tfoti. — The  Lord  Ordinary  does  not  think  that  the  triennial 
prescription  applies  in  this  ease,  as  the  defender  does  not  admit 
that  the  purauer  was  engaged  for  wages,  but  all^ea  that  ttw 
agreement  which  waa  made  was  fulfilled.  The  purauer  statea 
in  the  aummonB,  that  she  waa  applied  to  by  the  defender  to  go 
to  Linlithgow  as  a  housekeeper  or  gorernesa,  fur  the  purpose  uf 
taking  charge  of  his  children,  and  admits  that  no  specific  agree* 
merit  waa  made  in  regard  to  the  amount  of  salary,  at  the  time  of 
entering  into  the  said  agreement  nor  during  its  currency,  and 
claims  remuneration  ou  tbe  ground  of  trouble  of  the  cbu^,  and 
benefit  to  the  defender.  On  the  other  band,  it  ia  atated  in  de- 
fence,  that,  after  ber  falhei'a  death,  the  pursuer  having  no  boae, 
tbe  two  defciidera  in  two  similar  anions  (and  the  defender  in 
this  action,  who  are  all  married  to  sisters  of  the  pursuer,  joined 
in  the  proposal),  agreed  to  take  a  buuse  for  tbe  pursuer  in  Lin- 
lithgow, and  to  pay  the  rent  and  tuea,  to  keep  a  maid-aerraiit 
and  pay  tbe  whole  expenses  of  housekeeping,  provided  the  pur- 
suer kept  house  for  the  children  of  the  defendera,  her  own 
nephews,  when  attending  the  school — and  tbat  it  was  distinctly 
understood  tbat  the  maintenance  thus  afforded  to  tbe  purauer, 
providing  ber  with  clothes,  and  ocrasionil  presents  of  money, 
was  to  be  tbe  recompenee  lor  looking  after  tbe  children.  It  i* 
distinctly  slated  by  tbe  defender,  that  '  she  never  made  any  de. 
mand.  during  the  whole  time  the  children  lived  with  her,  in  name 
of  salary  or  otherwise,'  and  tiiat  it  was  ilot  till  after  tbe  defender 
bad  tsken  home  the  children  that  she  wrote  the  defender,  de- 
manding  payment  of  £5  per  annum,  for  taking  charge  of  them. 
There  is  no  denial  of  thia  explicit  averment,  it  ia  only  '  denied 
tbat  the  purauer  never  before  demanded  an  adeqtiate  remuiien- 
tiun  for  her  services  and  use  of  her  property.'  And  then  there 
is  an  admission  aa  to  the  letter  In  18-29.  Under  ibcae  circum- 
stances, tbe  Lord  Ordinary  duen  not  think  that  the  pursuer  has 
any  legjl  claim  against  the  defender.  If  the  had  intended  to 
make  any  farther  demand  than  the  maintenance,  Sic.  afforded  to 
ber,  it  was  her  duty  to  have  doite  so  during  the  eight  years  she 
waa  thus  mliintained  by  her  brothers- in.Uw.  If  she  was  not 
ith  this,  she  was  bound  to  bara  told  them  ao,  ai 


they 


have  mnda  a  cuccific  agreement  with  them,  and  she  cannot 
come  ugai:>at  them,  and  make  a  claim  for  lar^e  arrears,  while 
were  nil  along  impressed  with  the  idea  tlat  they  bad  fully  satisfied 
bei  expectations.  As  to  being  governess  for  her  nephews,  the 
productions  in  process  exclude  tbat  idea.  In  the  first  artide 
of  the  condescendence,  however,  she  aajs,  '  There  was  no  spe- 
cific agreement  made  as  to  tbe  amount  of  the  remuoenktioa 
which  she  was  to  receive ;  but  it  waa  slated,  and  fully  under- 
stood between  them,  that  it  was  to  be  liberal,  and  adequate  for 
the  services  expected  and  performed.'  This  is  a  relevant  aver- 
ment, and,  if  proved,  will  be  sufEcient  to  support  the  pursuer's 
Bction, — but  it  is  denied,  and  therafoee  it  is  incumbent  on  tlw 
purauer  to  prove  it.  The  pursuer  surelr  has  beeii  ill  advised  hi 
raising  ber  demand  from  £5  to  jCIS.  This  is  the  more  unfor- 
tunate, aa  it  may  have  prevented  her  settling  with  her  brothers, 
in-law  out  of  Court,  who  aeem  to  have  been  very  dosiious  of 

"  llfA  July  IBSS—The  Lord  Ordinary  having  heard  counsel 
for  the  parties,  Allowa  the  purauer  to  prove,  icri/iio  let  juramen- 
to, the  promise  stated  in  the  fiiM  article  of  her  condescendence." 

The  pursuer  reclaimed,  conteiuling  that  there  wai 
no  principle  fur  limiting  the  mode  of  proof  to  that  of 
writ  or  oath.     At  advising. 

Lard  Juttict-Cltrk  could  not  airive  at  the  conclusion,  that 
the  servicea  were  to  be  held  as  given  aiuHo  doHcndi.  1  tliiok 
tbe  purauer  was  entitled  to  recompeuce,  but  the  amount  of  that 
we  must  lay  out  uf  view  at  preteoL  The  ijuestion  which  we 
have  first  to  decide  is,  whether  tbe  averments  as  to  the  nature 
of  the  engagement  con  only  be  proved  tcn/rto  vtl juraauntt.    I 
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■m  not  prepared  to  pre  mj  tnpport  to  tbat  doctrine.  I  tblnk 
they  tnj  be  conpelentlf  prored  prvut  dt  jure. 

Tbe  Other  Jnd^s  concurred,  and  the  Coart 
*'  Recal  tbe  interlocuCor  conpUined  of;    Find  the  punuer  en- 
titled Co  ■  proof  of  her  avermenti  prout  dejurt,  »nd  remit  to  tbe 
Lord  Ordinary  to  proceed  fcrtfaer,  ■■  to  bis  Lordahip  shall  judge 
fit.  merving  all  questions  of  expensei." 

Second  Diirision. — Lord  Ordinsr^,  MedwTn. — Art.  Jime»on, 
Kcay.— ^U.  Sandford.— Wotfaerspoon  &  Mack,  W.S..  snd  J. 
B.  Watt,  S.&C,  Ageota.— Mc  Thonson,  Cleric— [J.  If-iJ.] 

2ftA  November  1833. 
No.  73. — WiLLiAU  Hows  &  Others,  Petitionee, 

V.  Alexakdbr  Majih,  Retpondeat. 
Bankrupt— UiTldpnd— Statute,  54  Geo.  III.  e.  I37,teet».32 
and  49. — A  crtdilor  taring  ntglMeil  Id  ludgehii  claim  and 
gmiitdt  efJ^t  itilh  lit  Iruila,  prior  to  the  Icn  nimllii  preicriM 
bii  the  Slatiiie,  ani  after  iht  _fint  tcktau  had  been  made  up— 
Held  not  enlilicd  to  ie  ranied  upon  Ihejirit  dividend. 

The  eslaUi  of  Jaiaei  Campbell  and  Cumpany  were 
■eqneatrated  on  2tith  NoTember  ltl32,  and  ftftur  the 
Ditiial  procedure,  the  reapondent  wu  chosen  truiitee, 
and  un  26tb  December  hia  election  vaa  confirmed  by 
the  Court.  Af^r  hia  conGrmation  the  respondent 
■trlctly  observed  all  the  provisions  of  the  Statute, 
aeclion  32,  and  mode  the  adrertisemeatt  therein  re- 
quired: That  claase  of  the  Statute  provides,  inter 
alia,  that  in  the  intimation  in  the  Gazette,  it  (hall  be 
stated,  that  a  meeting  of  creditors  sbHll  be  held  on 
the  next  lawful  day  after  the  bankrupt's  examination, 
and 

"  requiring  the  creditors  to  produce,  in  the  trustee's  bands,  their 
claim*  and  fouchen,  or  grounds  of  debt,  wlih  ibeir  oaths  of  ve- 
riljr  thereof,  at  orprrrious  to  said  meeting,  if  not  already  pro- 
duc.'ed  ;  and  farther  intimating,  that  unless  tbe  slid  productions 
are  made  between  and  a  certain  day,  specified  in  the  adrerlise- 
nents,  bring  ten  momhi  after  the  date  of  the  lirst  deliverance 
on  the  petition  for  sequestration,  the  party  neglecting  shall  have 
no  share  in  tbe  Srst  distribution  of  the  debtor's  estate,"  Sic. 

The  respondent  lubmitted  his  accounts,  in  terms  of 
sectiun  45  of  tbe  Statute,  to  the  commisaiunerii,  who 
andited  the  same,  and  fixed  the  sum  to  be  dirided 
atuonff  the  creditors.  I'lie  petitionem,  creditors  of 
the  bankrupt — after  this  judgment  of  the  commission' 
ers  had  been  pronounced,  and  according  to  which  the 
respondent  had  made  up  a  schema  of  division  among 
the  creditors  who  had  been  ranked,  and  produced  their 
grounds  of  debt  prior  to  the  ten  months  from  the 
first  deliverance  in  tbe  sequestration, — first  applied  to 
the  trustee  to  rank  them  also  on  that  fund  ;  and  be 
having  declined  so  to  do,  presented  the  present  ap- 
plication to  tbe  Court,  praying  that  they  might  be  ao 
ranked,  and  obtain  a  first  dividend  along  with  the 
other  creditors.  In  support  of  this  application,  re- 
ference was  made  to  the  case  of  Porteous  and  Mit- 
chell V.  Wilson,  I8th  November  19'i8. 

The  respondent  pleaded — I.  Tbe  express  words  of 
the  Statute  were  conclusive  against  the  application. — 
II.  The  case  of  Porteous  Lad  no  application.  At 
advising, 

Lord  Balgrag. — Tbe  whole  question  is,  whether  we  are  to 
follow  the  Act  of  Parliament  or  not  ?  I  think  tbe  conduct  of 
tbe  trustee  here  was  highly  commendable. 

The  other  Judges  concarred,  and  tbe  Court  refuwd 
the  petition. 


Pirat  Diviaion.— ,<c/.  Ivory.— ^tt.Ne«ves.—Wi1lbin  Hitler, 
S.S.a.  and  Graham  Binny,  W.S.,  Ageats.— Mr  Bell,  Clerk. 
—[J.  r.  J).] 


S6tA  November  1833. 

No.  74). — James  Owen,  &&,  Suspenden,  v.  Charles 

Brvion,  Charger. 

Bill — Cautioner — A  eautiantr  Jot  eertniii  eampoiilian  UUt  hav- 
ing, in  itcvrily,  receiued  Ike  deitar'i  gaodi  ta  tAa  bjhdihiI  of 

jC6i(X  6.  6. 1  and  having  gioen  a  charge  Jiir  payment  on  one  of 


•.it  for 


at  then  paid  by  him— The  Court  ii 


itpcTvlid  I  A* 


Owen  having  become  embarrassed,  offered  a  oom- 

Eositton  of  lis.  per  pound  to  his  creditors.  Morrison 
ecame  cautioner  fur  payment  of  tbe  composition  ; 
and  the  charger  Bryson,  (ty  the  following  hulograpli 
letter,  guaranteed  the  solvency  of  Morrison; 

■■  GusGow,  22<f  December  1826.— Mr  James  Owen- Sia, 
Should  your  creditor*  not  be  satisfied  with  Mr  James  UotriaoD'a 
securitf  fur  your  compoiitiun,  as  he,  I  suppose,  is  a  stranger  to 
most  of  them,  you  will  please  make  use  of  my  name  as  further 
securiiT  of  Mr  Morrison's  solvency  j  or,  should  your  Creditors 
wish,  I  will  indorse  your  composition  iHlla,  when  drawn,  on  Mr 
Morrison  and  yuu  joiiill]'  and  severally.  I  am.  Sir,  your  laost 
obedient  servant,     (Signed)    C.  Bkysok." 

This  waa  agreed  to ;  and  to  indemnify  Bryson,  tho 
Buspendec,  in  terms  of  the  following  letter,  sold  bit 
stock  of  goods  to  him  : 

'■  EoiNBURGH,  20(4  Uarek  1827.— Mr  James  Owen— Sib,  I 
hereby  agree  to  tdke  your  stock  as  it  at  present  standa,  at  tbe 
prices  charged  yourself  as  pet  inventory,  for  which  I  shall  see 
your  compoiitiuii  bills  paid  to  the  amonnt  of  said  goods ;  and 
iihuuld  there  still  baa  surplus  of  goods  after  paying  the  above 
bills  indorsed  by  me,  I  hereby  agree  to  pay  that  surplus  over  to 
your  creditors,  or  to  younel  f,  in  whatever  manner  you  desire,  but 
not  until  the  bills  stated  above  are  paid.     I  am,"  &c. 

The  amount  of  the  goi>ds  waa  ascertained  to  be  in 
whole  £610,  6.  6.  Bryson  charged  tbe  auspendera, 
in  May  1827,  for  paymeut  of  £7,  It.  ^.,  in  virtue  of 
letters  of  horainr  passing  on  one  of  their  composition 
bills,  alleged  to  be  accepted  by  the  auspendera,  and 
indorsed  to  the  charger.  The  Buspenders  gave  in  a 
state,  showing  that  tbey  had  a  credit  for  £91,  17.  9.  at 
the  date  of  the  charge,  and  that  the  charger  had  taken 
credit  for  sums  not  then  eligible,  and  retired  bills 
before  they  became  dne.  The  suspenders  maintaiaed 
— I.  When  fund*  are  put  by  a  debtor  into  the  bands 
of  his  cautioner,  for  tne  purpose  of  meeting  his  en- 
gagements, a*  previously  fixed  and  ascertained  by 
writing,  the  cautioner-  ia  not  entitled  to  claim  any 
balance  as  due  to  him,  until  he  has  exhausted  the 
debtor's  fundi  so  put  into  his  bands,  and  that  in  the 
mode  and  at  the  periods  determined  by  the  engage- 
ments under  which  be  became  cautioner. — II.  When 
composition  bills  are  granted  by  tbe  debtor,  and  in- 
dorsed by  such  cautioner,  the  cautioner  is  nut  entitled, 
at  his  own  discretion,  and  without  tbe  leave  of  the 
debtor,  to  infringe  tbe  debtor's  arrangement  with  hia 
creditors,  by  retiring  tbe  hills  before  they  become  due, 
nor  to  debit  the  deotor  by  anticipation  with  sums  not 
exigible  till  a  future  period. — III.  If,  by  such  anticipate 
ed  payments,  the  cautioner  shall  hare  prematurely  ex- 
hausted the  funds  placed  by  the  debtor  in  his  hands, 
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he  ia  not  antitled,  u  iodortee  (o  one  of  the  bill*  thers- 
after  falling  due,  to  charge  tbe  dalitur  to  pajr  it,  if  at 
tlie  date  of  ths  charge,  and  but  for  bia  aolicipation  in 
hi«  payiaentt,  there  would  hare  been  fund*  in  fail 
hands  lufficient  for  the  retiring  of  tlie  bill.— (V.  A 
cautioner  who.  without  authority  from  the  dehtor,  so 
infringed  the  debtor's  arrangement  with  hi«  creditor*, 
!•  Bet  entklad  to  the  pririlege^  of  b  bounce  oneruns 
indomee. — V.  The  charger  wan  not  entitled  to  credit 
hiaiaelf,  at  the  date  of  the  charge,  with  any  of  the 
Bonu  object4>d  to  in  the  eighth  article  of  the  statement 
of  facte. — VI.  In  the  cireuiustancet,  the  charger  was 
not  entitled  ta  charge  the  suspenders  on  the  bill  in 
question,  tbe  fact  as  to  whether  he  was  an  onerous 
holder  of  it,  and  so  entitled  to  charge,  depending  upon 
the  rpsalt  of  a  general  acconntiiig  between  the  parties. 
Answered — 1.  Tbe  charger  having  produced  sufficient 
eridence  to  show  that  he  has  advanced  fur  the  sus- 
penders beyond  the  value  of  the  goods  received  by 
him,  to  an  amount  exceeding  the  bill  charged  on,  is 
entitled  to  hare  the  letters  and  charge  foand  orderly 
proceeded. — [1.  The  allpgation,  that  the  charger  is 
not  an  onerous  bolder  of  the  bill  charged  on,  can  only 
be  proved  by  hi*  writ  or  oath ;  and  tbe  writings  re- 
ferred to  in  process  do  not  instruct  that  allegation. 

Lord  Mackensie,  uo  12th  June  1S33,  pronounced 
this  interlocutor: 

"  Saatsiiii  Ihe  reBsons  of  aa^pencion,  suipends  tbe  letters 
MmpBcUtr,  tad  dteemi ;  find*  the  cbarger  liable  in  expentei,"  &C. 

The  charger  reclaimed,  but  the  Conrt  adhered. 

Senind  Divifion. — Lord  Ordinary,  Mackenxie. — itcl.  James 
Anderson — Mt.  J.  Wiliun.— D>rid  Onj,  S.S.C.  tnd  R. 
Kennedy,  W.S.,  AgentB— Mr  Rolliind,  dark.— [J. IF. H.} 

Z6l/i  November  IBSS. 
No.  75. — OeoRGB  Rait,  Pursuer,  v.  TaOHAs 
Galloway,  Defender. 
Proeen— ContrMt— Feu.DatT,  Rate  of—Proof— Oath— Par- 
fin  haping  agritJ  BeriaUif  (a  tatuig  a  feu-camlrcel  ti  ■  wrtnin 
nle  of  feu-ilulfi  md  diipvtti  kavint  mriien  at  to  lie  amount 
lheTeiif,afitr  ilie  vastal  had  lakta  poueiiiau — Circuntlancet  in 

tjf  Jcu-duig  Ay  a  rcferenee  (o  the puiiutr'i  oath. 

The  pursuer  alleged,  that  in  1827  he  verbally  agreed 
to  feu  to  the  defender  part  of  his  lands  of  Forthill,  at 
the  rate  of  £i,  i.  9.  per  Scuts  acre  for  the  first  two 
years  of  his  entry,  and  £8  thereafter,  with  a  double 
uf  the  SHrae  at  the  entry  of  heirs  and  singular  incoes- 
Bors.  It  was  agreed  that  a  regular  feucoutract  waa 
to  be  entered  into  between  the  parties.  Galloway 
baring  entered  intu  possession,  refused  to  execute  the 
aaid  contract,  and  contended,  that  £4,  I.  9.  per  acre 
was  all  that  was  hargalned  for ;  and  the  pursuer  insti- 
tuted an  action  of  remoring  before  the  Sheriff  of 
Forfarshire,  which  was  conjoined  with  a  previous  ac- 
tion uf  sequestration,  and  action  for  payment  of  feu- 
duties  between  the  parties  regarding  toe  same  subjects. 
Tbe  pursuer  then  brought  the  present  action,  conclude 
ing  that  it  should  be  found  aiitf  declared,  that  the  pnr- 
■ner  had  the  only  undoubted  title  to  the  lands  in 
qiiestion  ;  that  the  defender  had  illegally  Uken  pos- 
•essiun  thereof;  and  that  he  should  be  ordained  to 
cede  possetsioii  of  said  lands  to  tbe  pnrsuer,  and 
retnove  from  the  Eame.    The  pursuer,  at  the  latne 


time  advoaated  the  action  of  removing  beCore  tb« 
Sheriff  to  the  Court  of  Session.  Tbe  pur*uer  plead- 
ed— I.  If  the  defender  be  disposed  to  enter  into  a 
feu-contract,  be  roust  do  so  on  the  terms  that  lure 
been  offered  him  by  the  pursuer. — II.  If  he  declio* 
to  enter  on  tlieiie  terms,  he  must  remain  withoot  any 
title  to  the  eut^ects,  and  so  of  oecessity  must  be  t»- 
moved. — III.  in  eilher  case  he  must  pay  for  the  t«rm 
of  his  poiwessiun  since  Whitsunday  1829,  at  the  r»t« 
of  £8  yearly  per  ncre.  Answered — I.  Tbe  pruoeed- 
ing*  of  the  pursuer  are  contradictory  and  inconsistent, 
— there  being  two  actions  in  dependence  at  his  in- 
stance, founded  on  the  allegation  of  a  subsisting  ft>a- 
riiclit,  while  this  aetiun,  and  tbe  removing  before  tbe 
Suei'iff,  are  founded  on  an  opposite  assumption  ;  and 
he  might  therefore  judicially  to  abandon  the  two  firaC 
menttuned  actions  before  proceeding  with  this  deola- 
rator. — II.  The  conclusions  uf  the  summons  are  In- 
consistent with  its  narrative,  which  sets  forth  a  verbal 
feu  followed  by  possession,  oonstituting  a  valid  right 
in  the  defender,  sufficient  to  bar  any  •nrnmary  re- 
moving.— III.  The  defender's  right  to  the  gronnd, 
being  fortified  by  rei  interoemtut  and  homologation,  is 
legaTand  valid,  and  ho  cannot  be  removed  as  posseas- 
ing  without  a  title. 

Lord  Mediryn  pronoanoed  this  interlocutor  on  18th 
Jnne  18S9; 

"  Having  resaoied  eon lideration  of  Ihe  debate,  and  advised  the 
process- III  tbe  conjoined  proccsws,  advoeatei  the  cauae  from 
the  Inferior  Courl,  and  rerada  tbe  interlQcntor  complained  of; 
and  in  tbe  declarator,  find<  it  incumbent  on  tbe  defender   to 


lutjr;  and  appoiiiu  him   ta  give   in  a  reference  to   the 

Eursuer'i  (wth  in  eight  days. — A'ote. — Altbougfa  tbe  facts  stated 
y  the  pursuer  in  ths  coiideacendence  do  not  anpport  to  the 
full  extent  tbe  narrative  in  the  wimmonB,  as  it  ia  arerred  tbat 
tbe  defender  umvarnuitiibly  tuck  poasessioni  but  on  tbe  cao> 
tnirv,  it  ii  admitted  that  be  was  allowed  to  enter  into  possessiua 
by  the  purauer,  who  even  accommodated  him  with  hig  horses  and 
servHiits  fur  pluugbing  the  ground,  Btill  it  ii  true  that  the  defen- 
der it  poiaeHing  without  any  written  title  to  the  fen  ;  therefore 
be  mutt  remove,  uiilew  he  can  prove  an  agieeoient  followed  bj 
a  Tti  inttnxntii;  and  be  must  prove  the  terms  aod  oooditions  of 
that  agreement.  If  be  cannot  do  tbit  leripta,  be  muat  da  it  bj 
the  pursuer's  oath.  The  evidence  which  he  has  founded  on. 
namely,  proceediogs  in  processee  for  payment  of  the  two  first 
yeara'  feu.duty,  and  ubi  hoc  non  agtbalur,  is  inconclusive  and  in- 
aufllcieiit.  It  the  case  were  revened,  and  tbe  defender  were  de- 
«rouB  of  removing,  while  the  purwier  atlcnpted  to  bold  bin 
bound  as  vassal,  the  anutpmbandi  of  &6  terms  of  Uie  eoBtnet 
would  lie  on  Ihe  pursuer,  and  if  no  written  evidence  coald  be  ad- 
duced, it  irould  be  incumbent  on  him  to  refer  tbe  matter  to  tbe 
defender's  oath.  It  ia  stated  that  the  punuer  haa  admitted  that 
there  was  a  verbal  baigaio,  and  that  p(«aessioD  followed  upon  iC 
But  if  tbe  defender  foundi  upon  the  pursuer's  admission,  he  must 
take  it  with  all  its  qua] ideations,  and  in  particular,  witb  that  as 
to  [be  amount  of  the  feu-duty.  If  he  rqecls  that  sCateoieal, 
there  is  no  sdmisiion  of  a  verbal  bargain  al  all,  and  notliiug  (o 
which  ths  r«i  iatirveittin  is  to  apply  and  validate." 

The  defender  reclaimed,  and  prayed  the  Court 
"  to  find  tbat  the  punuer'a  averments  sra  not  relevant  to  sup- 
port tbe  conclusions  of  tbe  conjoined  actions  for  declarator  snd 
removing  j  and  to  aasoilsie  the  defender,  with  expenses  ;  at  all 
cTenta,  to  find  it  incumbent  on  the  pursuer  to  prove  bia  aver- 
ments as  to  tharste  of  feu-duty  by  tbe  oath  of  the  defeadu." 

Tbe  Court  adhered. 

Second  Division — Lord  Ordinary,  Medwvn. — Jel.  Ivory.— 

t.  O.  Monro.— W.  MiUer,  S-S-C,  and  R.  South,  AncntB.— 
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27rt  Novemher  1835. 

No. 76. — Hbhdbbson'i  Thcstkes,  Puriueri,  v.  John 
TuLLocH  &  Donald  Ross,  Defender!. 

Hiub«nd  and  Wire — PottnuptUl-Contnct — Donation— IUn>- 
cation  —  ExpenMt--^  ihiiAamt  and  uift  kaving  eitmted  a 
ponnupfial-conlraa,  Ikertbif  coniwyiag  the  fie  nf  all  and  'Hndry 
keritagTM,  ^t.,  in  faoevr  of  the  nrrhiOT  ,-  an/I  ihf  livtbiind  hair- 
tHj;  tkereaficT  leiU  the  mm  of  £3000  on  heritable  leenritg,  and 
laitn  the  bvnd  te  kimnHf  onj  wi/i,  and  Ike  /mis'"  "'"' '"  *""" 
jumel  fiv  and  liferent.  Jot  htr  iiferent  me  atlenarlf,  and  ts  hit 
kein,  ^c.  in  fee — Held,  I.  T^i  Ike  laid  mnlnal  tttltrment  vat 
tKeuirt,  in  retpeet  that  U  emmefetl  to  Ue  rift  nol  onli/  the  !'/<• 
rent,  tut  alio  Ike  Jet  of  the  huAatttt  wAote  herllnble  properly. 
— II.  That  it  icai  a  donaliu  inter  viriim  n  mmrem  quowl 
eicessum,  or  in  OJ  far  at  it  excrerted  a  reatiinablei'riieiiion. — HI. 
Tkaithe  hHibaail  mi  Iherrfire  eatilled  to  refoke  taid  telllemtnl. 
aijarai  rfgarded  the  fie,  or  part  iherei^. — IV.  "ntl  by  Ihe  deiti- 
—aiiaa  of  laid  bond,  the  ihiiianrf  revoked  Ike  laid  leHlemenl, 
qiUMd  ihe/ee  of  the  money  lent  an  lai-l  iond. —  V.  The  tipttuet 
ofbotk  parliei,  ofcoiueHl,  defi-ajftil  out  of  ihe  lriia.f«nli. 

The  deocawd  William  Hendenon,  merchant  in 
Thiirao,  nnd  bin  Rponse,  Mn  Mpnin  Sinclair,  by  a 
postnuptial  deed,  dated  2Sth  Jaly  1808, 

"  with  mutual  idricR  and  content.  In  the  event  of  Ibere  beinft 
no  children  nor  child  of  our  nwrriage  aarviTf  ng  at  the  death  of 
the  predeceaacr  of  an,  for  the  lore  and  faTOar  which  ne  hsTe  >o 
each  other,  diitpone,  aaaigo,  and  conrey  to  Mrh  other,  mutually 
and  iecipToci]ly,  and  to  (he  lurrivor  of  ui,  but  with  and  under 
the  burden  of  the  pavment  of  tbe  whole  oneroua  delila  of  the 
pTcdeceaaer,  and  to  the  hein,  eiecutoTn,  and  nuccucan  oF  t!ie 
Rurnvor,  ill  lands  and  bsritBgea  whHtaoever,  with  all  and  lun- 
dry  goods,  nimt  ofmoney,  debts  heritable  and  mOTcaUe,  houie- 
hold  farniture.  and  Other  pemonal  pruperty  of  whataorvtrr  na- 
ture or  denomination,  which  ihiU  belong  to  us  in  commiiniun, 
or  to  either  of  us,  at  the  period  of  the  predeceun-T'i  deith,"  &c. 
"  And  for  the  more  easily  carrying  theie  presents  into  effect,  we 
do  also  mutually  nominate  and  appoint  tbe  survimr  of  ua  to  ba 
Ibe  sole  executor,  universal  legator  and  intromitler  with  the 
whole  gooda,  gear,  diibli,  aums  of  money,  and  effect*  whatso. 
ever,  that  shall  belong  to  tbe  predeeeaaer  of  us  at  the  period  of 
bis  or  her  death,  with  power  to  the  aurvleor  to  imronii  with  the 
whole  eatate  of  the  predecea«er,  and  tn  pursue  for,  receive  Ibe 
same,  and  lo  grant  discharges  thereof,  and  to  complete  titles 
thereto,  as  accords  of  law :  Reserving  always  to  raeh  of  ua  onr 
liferent  right  of  tbe  premises,  and  full  power  to  me.  the  said 
William  Henderson,  to  sell  and  dispose  of,  or  to  contract  oner- 
ous debts  upon,  the  berilable  subjects  at  present  belonging  to 
me,  or  which  may  bemlier  belong  to  me,  and  that  without  the 
conaent  of  the  said  Menie  Sinclair." 

Henderson,  in  I8IB,  with  consent  of  liiswife,  exe- 
cated  a  diiipoaition  of  ■  piece  of  ground  and  build- 
ings in  Tharso,  procendingon  the  narmtire  of  the 
disposition  and  assignation  already  mentioned,  and  the 
consideration 

•■  that  It  is  a  duty  incumbent  upon  ne.  In  my  own  lifetime,  to 
implement  tba  obligation  eontuned  in  the  said  deed  in  farour  of 
my  said  spouse,  in  »■«  she  ahall  surriTc  me ;" 
and  conveying  those  subjects  to  Mrv  Henderson,  in 
case  she  shonid  sarvive  him  ;  whom  fiiiling,  to  Miss 
Mary  Hendeisun,  eldest  daughter  of  CnpUin  Hen- 
dttrson  of  Aimster.  Having  realised  a  large  snm  of 
money,  be,  in  Mairh  1819,  lent  ort  heritable  security 
to  James  Sinclair,  E*q.,  of  Forss,  the  sum  of  £3000. 
The  obligation  was  in  these  terms  : — 

"  And  for  the  said  William  Henderson,  and  bis  foresaida, 
their  farther  senirity  and  more  rertain  payment  of  the  foresaid 
sums  of  money,  I,  tbe  said  James  Sinclair,  do,  by  these  presents, 
biad  and  obltgii  lae,  fny  hairs  Snd  succe*son,  upon  my  osrn  pro- 


per chances  and  expenses,  duly  and  lawfully  to  infefl  and  seise 
tbe  said  William  Henderson  and  Menle  Sinclair  w  Henderson, 
bis  spouse,  and  longest  lirerof  Ibem  two,  in  roiijimct  fee  and 
liferent  for  her  liferent  use  of  the  annnal-rent  tbertof  allenarly, 
and  his  heirs  or  assignees  whomsoever,  in  fee,  heiitalily,  but  un- 
der  reversion  always  in  manner  after  mentioned  j  not  only  in  All 
and  Whole  an  annual-rent  of  £\SQ  Sterling,  or  such  an  annual. 
rent,  less  or  more,  a^  shall  effeir  and  correspond  by  law  for  the 
time,  lo  tbe  aforesaid  principal  mm  of  jE3000  Sterling,  to  ba 
uplifted  and  taken  at  the  term  of  Marlinnws  in  each  year,"  &c. 

The  bond  was  taken  in  favour  of  himself, 
"  and  his  said  spnuse.  and  the  longest  liver  of  them  in  conjunrt 
fee  and  liferent,  for  the  said   ilenie    Henderson  her  lifeimt  use 
of  the  interest  thereof  only,  and  to  the  heirs  or  assignees  whom- 
soever of  i)>e  .Hid  William  Henderson,  in  fee." 

The  obligation  (o  iiifeft,  was  in  these  terms: — 
■■To  infeft  and  seise  the  said  William  Henderson  and  Mem'< 
Sinclair  or  Henderson,  his  spouse,  and  longest  liver  of  them  two, 
in  coiijunet  fee  and  liferent,  for  her  liferent  use  of  the  annua'- 
rent  thereof  ullenarly,  and  his  beirs  and  assignees  whomsoever, 
in  fee." 

Henderson  died  without  children  in  July  1619, 
leaving  no  settlement  but  the  mntttal  general  asaigna- 
tion  above  quoted.  Mrs  Henderson  died  in  D<>cembpr 
1829,  after  having  execnted  a  truat-diapnsilton  in 
ffirriurcif  the  pursuers,  who,  in  December  ISSO,  riiised 
an  Hction  ngaiiist  tbe  defenders,  tlie  descendants  of 
Henderson's  paternal  aunt,  to  cumpt'I  them 
"  to  make  up  and  establish  in  their  persons,  at  the  expense  of  • 
the  purnuers,  full  and  complete  titles  to  the  lands  and  others 
disponed  to  the  said  Mr<i  Menie  Sinclsir  or  Hrnderson,  by  the 
foresaid  mutuul  disposition  and  assignation,  and.  in  partienlar,  to 
the  said  annutil-rent,  landa  and  otbera.  disponed  and  made  over 
by  the  Buid  Mrs  Menie  Sinclair  or  Henderson,  to  the  pursuers, 
as  trustees  foresaid,  by  her  said  trust- dig  position  in  their  faTonr, 
and  thereafter  to  denude  themselves  thereof  in  favour  of  tbe 
pursuers,  in  implement  of  the  obligation,  contracted  by  the  said 
deceased  Wlliam  Henderson,  by  tbe  said  mutual  disposition, 
and  ta  which  tike  pursuers  have  nghi  under,  and  by  virtue  of  tbe 
said  trust- disposition  and  assignation." 

The  porauers  muinlained — I.  The  general  destina- 
tiim  in  Mrs  llenderaon'a  favour,  under  the  mutual  con- 
tract, was  not  recalled  by  the  taking  uf  the  bond  li- 
belled, in  the  circumstanups  that  occitrred  ;  and  nnder 
the  destination  eontaini-d  in  the  bund  to  heirs  and  &•• 
signees,  she  was  entitled  to  succeed  to  the  money  ai 
her  husband's  general  diaponee. — II.  The  mutual  CKin- 
tract,  executed  between  the  spouses,  having  been  a  fair, 
equal,  and  truly  remuneratory  deed,  mutually  bene- 
ficial to  the  patties ;  and  there  having  been  no  ante- 
nuptial marriage-contract,  it  was  nut  revocable  by 
either  of  them  as  a  mere  donatio  inter  virum  et  uxurem, 
and  could  not  therefore  be  affected  by  any  pretended 
attempt  on  the  husband's  part  gratuitously  to  alter 
tbe  succession  to  a  part  of  his  property. — III.  In  tbe 
circumstancea  of  the  case,  no  homologation  or  per- 
sonal  exception  (»n  be  pleaded  against  Mrs  Hender- 
son, or  her  trnstees,  in  their  claim  for  the  fee  of  the 
bond  libelled. — IV.  Any  pretended  acquiescence  by 
Mrs  Henderson  in  the  snpposed  destination  of  Mr 
Sinclair's  bond  in  farour  of  Mr  Henderson's  heit^-at- 
law,  must  have  been  rerocahle  at  pleasure,  as  of  an 
ambulatory  nature,  or  no  better  than  a  donution  inter 
virum  ft  uxorrm,  and  woald  have  been  effectually 
revoked  by  the  trust-deed  r>belIcd.—V.  Under  the 
deed  founded  on,  the  poraners  are  entitled  to  adjudge 
this  bond  from  the  defenders,  and  thereby  make  up  a 
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tide  to  it  in  ttieir  own  person  as  trustees.  Answered 
—I.  AD  donationt  between  hasbKnd  and  wife  are  re- 
Tocable  hj  the  donor,  and  all  poKlnnpt'iHl  contracts 
between  man  and  wire,  wliicfa  are  nnequal  or  esc^s- 
sire,  are  revocable,  either  expressly  or  tacitly,  quoad 
excestum.—ll.  Tbe  postnuptial  deed  of  settlement, 
execDted  by  Mr  and  Mrs  Henderson,  being  in  reality 
B  pore  donation  from  Hendenon,  conveyed  tinder  that 
form,  was  revocable;  and  Henderson,  by  taking  the 
bond  in  qnestion  to  himself  and  heirs  in  fee,  and  to 
his  wife  only  in  liferent,  did  efFeotaally  revoke  it  to 
the  extent  of  the  contents  of  that  bond. — III.  The 
destination  in  the  bond  formed  part  contractus  with 
the  granter  of  the  bond,  and  cannot  be  called  in  ques- 
tioD  if  Henderson  had  ri^lit  to  enter  into  such  a  con- 
tract ;  and  he  had  sach  right,  both  by  the  reservation 
in  the  deed  of  settlement,  and  by  the  general  law  of 
donations. — IV.  Mrs  Henderson  having  taken  infeft- 
ment  upon  the  bond  along  with  her  husband,  thereby 
adhibited  her  consent  to  the  destination  contained  in 
it ;  and  tbe  bond  is  in  fact  a  revocation  by  both  the 
(ipouae*  of  the  settlement  of  1802,  under  the  express 
power  of  revocation  contained  in  that  deed. — V.  Mrs 
Henderson's  conduct,  under  the  circumstances  of  the 
case,  amounted  to  a  full  homologation  and  ratification 
of  the  bond  in  question. 

Lord  Fullertou,  on  2Zd  June  1832,  pronounced 
tbts  interlocutor : 

"  Fln<li,that  tbe  terms  of  tbe  heritable  bond  gnnted  by  Jamn 
Sinclair,  Uiquire,  of  Font,  to  the  late  Williim  Hendenou,  do 
not  import  &  revocation  by  tbe  uid  William  Hendenon  of  tbe 
niulual  setllement  executed  by  btm  and  his  lats  wife.  Menie 
Sinclair  or  Hendenun,  and  therefore  decerns  against  the  de- 
fendera  in  teniii  of  the  coitclustoni  of  tbe  libel ;  butSndi  no  ex- 
pense! due — Xolt. — ConMdering  the  attuation  of  tbe  parties, 
and  the  nsture  of  tbe  mutual  deedof  aelClenieiit,  the  Lord  Or- 
dinary tbiiika  it  very  questionable  how  far  William  Hendetwin 
bad  B  power  to  revoke  il ;  but,  at  all  CTents,  reTOdtion  of  Buch 
■  deed  ii  not  to  be  euily  presumed.  In  the  preiient  case,  there 
wss  no  deed  of  leltlement  ever  executed  by  Willinm  Henderaon 
altering  or  recalling  thai  in  favour  of  bis  wife  ;  and  the  revoca- 
tion it  suppoaed  to  arise  from  tbe  term*  of  the  bond  taken  by 
Mr  HendetBOD  from  Mr  Sinclair  of  Farsa.  Now,  a  document 
of  debt  certainly  may  contain  an  effectual  deitinacion  of  tbe  right 
of  credit ;  and  if.  in  the  bond  in  question,  (here  had  been  a  iipe- 
dsl  destination  in  favour  of  persons  there  named,  there  could 
have  been  no  doubt  oF  tbe  revocation  thereby  intended  of  Mr 
Henderson'a  former  lettlement.  But,  contidering  the  presump- 
tiona  given  effect  loby  tbe  Court  in  analogous  caia,  tlic  Lord 
Ordinary  doea  notthiuk  that  the  devolution  in  the  ordinary  words 
of  atyle,  to  heirs  and  aisigneei,  in  a  bond,  can  be  held  to  import 
a  revocation  of  a  former  settlement.  As  a  liocument  of  debt  ia 
nol  the  naluial  or  ordinary  instrument  for  the  expresBion  of  the 
teatamentary  arranppmenta  of  tbe  creditor,  the  intention  to  make 
it  ao  must  be  most  cleariy  and  unequivocally  eipreased.  And 
tbere  ia  the  teas  difficulty  in  the  present  oue,  as  it  it  admitted 
by  the  defender*  on  the  record,  that  although  il  nu  at  one  time 
intended  that  tbe  bond  ibould  contain  what  may  be  called  a  tea- 
tamentary deitinttion,  that  intention  wa*  abandoned  in  conse- 
quence of  the  objections  of  tbe  debtor,  who  would  not  accept  the 
loan,  'unlets  the  bond  were  taken  to  Mr  Benderton't  bein  ond 
attigneet.'  The  Lord  Ordinary  cannot  hold  that  this  merely 
formal  destination  to  heirtand  aidgneea,  thusadmilted  to  be  tbe 
act  not  of  the  creditor  but  of  the  debtor,  was  intended  to  revoke, 
cr  bad  the  effect  of  revoking,  tbe  tettator'i  former  lettlement." 

Both  parties  reclaimed,— the  defenders  on  the  merits, 
and  the  pursuers  as  to  expenses.  On  the  t!^d  Ja- 
nuary 1833,  die  Second  Diviaion  remitted  the  case  to 
Lord  Mackensie,  in  rootu  of  Lord  Fotlerton,  who  hud 


been  removed  to  the  First  Division,  "  to  bear  parties 
more  fully  on  the  record,  and  whole  canse,"  &c. 

Lord  Mackeniie,  on  I8th  June  1833,  protiotinced 
this  interlocutor: 

"  Having  beard  parties'  procurators,  and  theTesfter  considered 
the  closed  record,  remit  from  the  Court,  snd  whole  process  ; 
Finds  tbst  che  mutual  setclemeul  executed  by  tbe  late  Williaui 
Henderson  and  faia  late  wife,  Menie  Sinclair  or  Henderson, 
by  whicb  they  dispone,  astign,  and  convey  to  each  other,  and 
to  tbe  survivor  of  them,  all  property,  heritable  or  moveable, 
which  should  be  in  communion  between  them,  or  belong  to 
either  of  them,  at  the  tnne  of  death,  waS' a  danatio  intrr- 
Dirum  et  vrortnt,  in  as  far  as  it  exceeded  a  reasonable  pruviaioa 
for  bis  wife,  taking  into  consideration  the  conveyance  by  her  in 
hia  favour,  and  the  whole  circumstances  of  tbe  parties  at  the 
time  when  the  said  deed  was  executed  i  Finda  that  the  taid  mutti- 
al  settlement,  on  the  part  of  the  laid  William  Henderson,  was  aa 
exeesaive,  in  aa  far  aa  it  conveyed  (o  tbe  wife,  in  case  of  her  tur- 
virance,  not  the  liferent  only,  but  the  fee  of  the  wbole  of  her 
husband's  heritable  properly  j  and  that  it  would  have  been  at 
least  a  sufficient  provision  for  her,  sllhough  it  had  not  given  to 
her  the  aaid  fee,  but  only  the  said  lilerent,  along  with  the  fee  of 
the  whole  nioveablvs  ;  rinds,  that  it  was  (beretore  in  the  power 
of  tbe  said  William  Henderaon  to  revoke  the  said  mutual  lettle- 
ment, in  so  far  us  reisted  to  the  ssld  fee  of  heritage,  and  a  /or. 
liari  in  relation  to  part  thereof:  And  in  particular,  finda,  that  at 
the  time  he  took  tbe  heritable  bond  fur  £SSXU  from  Sinclair 
of  Fonts,  he,  the  said  William  Henderson,  bad  power  to  revoke 
the  aaid  mutual  settlement,  in  so  far  as  to  limit  the  right  which 
bit  wife  was  to  acquire  by  surviving  him,  to  a  liferent  only  of 
the  said  heritable  bund  :  Finda,  that  accordingly,  in  tbe  aaid  he- 
ritable  bond,  the  said  William  Hendeison  did  lake  the  debtor 
bound  to  pay  tbe  money,  and  grant  infeftment  to  [he  '  aaid  Wil- 
liam Henderson,  and  Menle  Sinclair  or  Henderson,  his  apoute, 
and  longest  liver  of  ihem  two,  in  conjunct  fee  and  liferent,  for 
her  htereiit  use  of  the  annual- rent  thereof  alien erty,  and  bis  heirs 
or  assignees  whomsoever  in  fee  :'  Finds,  that  this  express  limi' 
tstion  of  the  right  conitituted  in  favour  of  his  wife  to  the  life- 
rent only  of  this  bond,  implies  a  revocation  of  the  settlement  by 
him  on  her  of  the  fee  of  his  property,  in  so  far  as  relates  to  tba 
fee  of  the  said  bond  :  Threfore  assoilzies  th«  defenders  from  tbe 
conclusions  of  the  libel,  and  decerns  :  Finds  no  expenses  due. 

— Noll The  Lord   Ordinary  thinks  that  [he  detlinarion  of 

an  heritable  bond,  by  the  terms  of  it  taken  by  the  creditor, 
must  be  held  to  have  the  tame  effect  aa  if  the  credKor  bad 
executed  a  destination  thereof  under  his  own  hand,  or  aa  if 
the  debtor  bound  himself  generally  in  the  bond  to  tbe  credi- 
tor to  pay  to  his  nominees,  in  a  separate  writ  under  his  band, 
and  he  executed  such  separate  writ.  If,  therefore,  [he  deati. 
nation  in  auch  a  bond  imply  a  revocation  in  reference  to  that 
bond  of  a  prior  revocable  settlement,  the  Lord  Ordinary  hat  no 
doubt  that  it  must  have  the  effect  of  such  revocation.  Accord- 
ingly, if  the  dettinatian  in  this  bond  had  been  simply  to  Williaia 
Henderson,  wbom  failing,  to  Mr  John  Brown  of  OarGeld,  and 
hii  beirt,  there  could  bare  been  no  question  thai  tbe  genersl 
settlement  was  revoked  guaad  this  bond.  JJul  it  the  inference 
Icsa  certain  from  the  actual  destination  in  this  case,  to  Airs 
Henderson  in  liferent  allensrly.  and  lo  William  Henderson's 
heirs  and  assignees  ?  In  tbe  supposed  case,  the  raiia  would  have 
been,  that  unless  the  general  settlement  were  revoked  ^ro  lamo, 
there  could  have  been  no  use  in  giving  lbs  tubjecc  to  Mr  John 
Brown ;  so  in  the  actiiat  case,  unleM  the  general  settlement 
were  revoked  pro  ianto,  there  could  have  been  no  use  in  limiting 
his  wife'a  right  to  a  liferent  allenarly.  The  inference  in  the 
one  case  seema  at  certain  at  in  tbe  other.  For  what  can  be  more 
incontitteot  than  limiting,  by  a  subsequent  deed,  a  peraoo'a  in- 
terest to  a  liferent  only,  and  leaving  a  former  revocable  deed 
standing,  wfricb  gives  that  same  party  both  liferent  and  fee? 
The  statement  of  the  pursuers,  too,  seems  lo  make  the  matter 
still  worse  for  them.  They  say  that  Mr  William  Uendersun, 
(with  the  approval  ofbis  wife)  intended  to  give  the  fee  to  cer. 
tain  charitable  institutiant,  and  had  inserted  a  destination  of  the 
fee  to  these  inttitutiont  accordingly,  but  that  tbe  debtor  object- 
ed lo  any  other  form  of  destination  than  that  which  imw  stands 


18SS.] 


THE  SCOTTISH  JURIST. 


Ill 


in  the  bondi  and  that  thereupon  Mr  Wlliaro  Hendpraon  adopt- 
rd  the  destination  now  found  in  tbe  bonrl.  Now,  if  tbet  whi  the 
case,  lU«n  of  course,  Mr  Willjncn  Hendenon's  intenilnn  must 
rertHJnly  bave  been,  by  tbe  limitation  of  ber  rigbt  to  ■  lircr^nt 
allenarlr  in  tbe  bond,  lo  exclude  Mrs  Henderson  from  all  clHini 
to  the  fee;  and  this  part  of  tbe  dvstinAtion  must  have  been  word- 
ed by  him,  since  tbe  debtor  ia  atRled  lo  hare  known  notbinft  of 
the  mutual  aettlement,  and  could  bave  no  pretence  for  meddling 
with  (he  settlement  on  iheivife,  [bough  be  miftbt  object  to  that 
of  (be  fee  on  charitable  bodies,  which  might  have  caused  him 
some  diflieiilty  in  making  payment,  and  obtaining  n  discharge,  in 
case  he  ivished  lo  pay  off  I  he  loan.  The  interference  of  the 
credilDT.  in  short,  could  not  possibly  have  extended  beyond  the 
destination  of  tbe  fee.  The  limilalinn  of  tbe  wife's  rigbt  to  * 
liferent  allenarly.  must  have  beeti  the  uninfluenced  act  of  the  bus. 
band  himself,  and  being  made  when  be  intended  to  give  tbe  fee 
to  charitKble  instilii{ion<i,  mtist,  past  all  qucFtion,  have  been  in. 
tended  ultlmsttly  and  absolutely  to  exclude  tbe  wife  from  the  fee, 
I.  e.  to  revoke  the  general  settlement  to  that  eiteiit.  If  xo,  it 
could  not  change  its  meaning,  if  instead  of  the  charitable  incti- 
tutioDS,  Willianl  Ifenderaon's  own  heirs  were  substituted,  the 
limitation  of  tbe  wife's  rigbt  remaining  untouched.  It  ia  said 
that  William  Henderson  afterwards  contemplated  executing,  con- 
jointly with  his  wife,  a  settlement  of  Che  fee  on  these  charitable 
institutions,  and  took  the  destination  to  the  heirs  and  assigncea 
with  this  view.  If  so,  he  could  not  intend  that  the  general 
settlement  on  ber  tvas  to  remain  unrevoked,  aa  far  as  related  to 
(his  fee.  But  there  is  no  legal  evidence  that  be  had  such  con- 
lemplalion.  He  executed  no  such  settlement  in  favour  of  these 
charities;  and  certain  it  is,  that  be  never  executed  any  deed, 
which  he  might  have  done  at  any  time,  recalling  the  limitation 
of  her  interest  to  a  liferent  allenarly,  or  directing  that  his  heira 
should  make  over  to  her  the  fee  alio,  which  had  been  taken  from 
her.  As  to  the  plea  of  acquiescence,  itaeema  incompetent  to 
decide  on  tbat,  when  it  ia  fonnd  that  the  party  had  no  rigbt  to 
give  up.  Hut  the  Lord  Ordinary,  if  there  bad  been  room  foe 
ibe  question,  would  have  repelled  thst  plea." 

Both  parties  liBving  again  reclaimed, — tbe  purHuera 
on  the  merit!,  and  tlie  defendei^  H  to  expenses,  the 
Cuurt  prunounced  tlii»  interlocutor : 

■'  Adhere  to  the  interlocutor  on  the  merits,  and  refute  the  de- 
ure  of  the  piirauera'  note ;  and  in  relation  to  tbe  question  of  ex- 
penses brought  under  review  by  the  defender,  in  respect  tbat  no 
opposition  is  made  to  a  proposal  by  the  pursuers,  find  tbat  the 
expenses  of  both  parlies  ought  to  be  defrayed  out  of  the  trust- 
fund  accordingly,  varying  in  ao  far  tbe  Lord  Ordinary's  interlo- 
cutor ;  and  remit  tbe  accounts."  &c. 

Pursuers'  Authorities Hepbbum ;  Dow'a  Keporls,  Vol.  II. 

p.  343.  Stirling,  31st  Juir  1716 1  Mor.  6111.  Steven.  M 
February  IPOS.  Weir,  7th  February  ITJS ;  Mor.  11.359. 
Robson,  18th  July  1704;  Mor.  14,956.  MArlhur  b.  Jame- 
lon  ;  I.  Wilson  and  Shaw'a  Appeals. 

Second  Division Lords  Ordinary,  Fullerton  Si  Klackeniie. 

—^ct.  J.  Cuninghame  and  C.  Vava —Alt.  Skene  and  Out- 
nun — Joseph  Gordon,  W.S.,  and  J.  &  L,  Davidson,  W.S., 
Agtiat—Mt  Holland,  Clerk [J.1KH.] 


28th  November  1833. 

No.  77, — Donald  Lindsay,  Raiser,  c.  Sin  Wisd- 
UAM  Carmichabl  Anstrutiibr,  Hart,,  &  Mrs 
Marion  Anstkuther  &  Others,  Claimanlt. 

Collation— Executry— Heir  of  Entail—Next  of  Kin— .,<  pariy 
Asuig  taeetcded  to  hh  tuphea  atlmr  of  mlail,  nnd  teing  alio 
km  ^  title  and  a  Tial  of  iin — Aid,  thai  he  aai  not  eittilled 
10  a  ibart  of  IA*  erteiUiy  fundi,  tgiMoit  collating  IMe  ietilage 
and  tit  lifirtnt  t^lhe  tiUailtd  tilalei. 

The  panoer,  accountant  in  Edinburgh,  wu  ap- 
pointed jadicinl  factor,  on  the  executrf  estate  of  the 
late  Sir  John  Carmichael  Anatruther,  Bart.,  who  died 
intestate  on  3Ut  October  ltJ31,  tearing  upwards  of 
£60,000  of  moveable  funds.     The  datmanta  haying 


demanded  the  aaid  funds.  Die  parsiier  raised  a  multi- 
plepoinding,  that  the  rights  uf  parties  might  be  as- 
certained, and  that  he  might  be  safe  in  paying  tiie 
same.  The  parties  were  at  one  as  to  the  Facts  of  the 
case.  The  estates  uf  Carmichael,  Aniitriither,  Newark 
and  Mauldslie,  were  entailed  upon  faeirs-mate,  and 
by  succession.  Tested  in  the  person  of  the  late  Sir 
John  Carmichael  Anstruther,  who  died  in  pupilla- 
rity  St  Eton,  in  October  1831.  Sir  Windham  An< 
atruther,  uncle  uf  Sir  John,  succeeded  him,  and  made 
up  titles  to  tbe  entailed  estates,  and  claimed  to  be 
ranked  pari  passu  on  the  executry  with  his  sister 
Marion  Anstruther,  aunt  of  the  said  Sir  John,  on 
collating  the  heritage,  to  which  he  succeeded  by  fee- 
simple  titles  as  heir  of  line  to  his  nephew,  but  uti'M- 
out  collating  the  estates  to  ahich  he  succeeded  as  heir- 
male  and  of  enlail.  His  sister  claimed  to  be  rank- 
ed and  preferred  to  the  whole  executry,  unleM  ber 
brother  would  collate  with  her  "  the  vrhi>Ie  of  the  un- 
entailed estates,  together  with  his  liferent  interest  of 
the  entailed  estates  tu  which  he  has  succeeded  as  heir 
of  line  and  of  tailzie." 

Lord  Medwyn  ordered  cases,  and  made  avisBandum 
with  them  to  the  Second  Division.  Sir  Windham 
plesided — I.  When  the  heir  is  also  one  of  the  next  in 
kin,  sjid  the  succession  of  the  deceased  consists  partly 
of  heritage  and  partly  of  moveables,  the  heir  is  en- 
titled to  Uie  benefit  of  collation,  or  to  draw  a  &lr  and 
equal  portion  uf  the  executry  along  with  the  other 
next  of  kin,  if  ke  shall  collate  and  throw  into  the  exe- 
cutry, as  a  common  fund,  such  of  the  heritage  as  he 
takes  as  heir  of  line  of  the  deceased,  whether  he  takes 
it  ab  iniettalo  pracfptione  hmeditalis,  or  under  a  dis- 
position granted  mortis  causa  merelv,— II.  In  order 
to  entitle  the  beir  to  tbe  benefit  of  collatioo,  he  is  not 
bound  to  collate  or  throw  into  the  common  fund  saeh 
heritable  estate,  though  vested  iu  the  deceased,  at 
was  held  by  the  deceased,  and  is  succeeded  to  by  the 
heir  under  a  strict  entail  executed  by  some  third 
party,  and  that  even  where  the  entailed  destination 
coincides  with  tbe  line  of  succession  at  common  law. 
—  III.  Further,  and  more  particularly,  the  heir,  in 
order  to  have  the  benefit  of  collation,  is  not  hound  to 
culldte  or  throw  into  the  cotnmon  fund  such  estate, 
though  vested  in  the  deceased,  as  was  held  fay  the  de- 
ceased, and  is  succeeded  to  by  the  heir  under  a  strict 
entail  in  favour  of  heirs-male,  or  any  other  destination 
inconsistent  with,  and  exclusive  uf  the  ordinary  line 
of  descent  at  common  law.  Answered — I.  Sir  Wind- 
ham Carmichael  Anatruther  being  heir-at-law  of  the 
late  Sir  John  Carmichael  Anstrulner,  he  has  no  claim 
to  anr  part  of  bis  moveables,  unless  he  shall  collate 
the  wnole  heritable  estates,  together  with  his  liferent 
interest  in  the  entailed  estates,  to  which  he  has  snc- 
coeded  as  heir  of  line  and  of  tailzie  to  the  deceased. — 
II.  Sir  Windham  Carmichael  Anstruther  not  having 
collated  io  the  manner  before  stated,  the  claimant,  as 
nearest  of  kin  and  executrix  of  the  deceased  Sir  J. 
Carmichael  Anstruther,  is  entitled  to  succeed  to  the 
wbole  personal  property  which  belonged  to  him  at  the 
time  ot  his  death,  wheresoever  the  same  is  sitnated, 
or  howsoever  constituted. — III.  That  the  whole  money 
or  securities  belonging  to  the  minor  at  his  death,  are 
to  be  considered  as  personal  property  in  any  question 
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s«  to  liiR  laccession,  notwith*tanding  that  pnrt  of  hU 
peraoiinl  estate  wtu  lent  uut  and  vegted  in  heritable 
tiecurititfs  by  hia  latora,  fur  ttie  parpose  of  the  better 
seuQring  repayment. 

At  advUing, 

Lord  Juuia-Cleri  Mid,  the  raw  of  Litl}t  nilniour  iDva1*ed 
tlie  whole  pointB  of  importance  under  dincusMoa  in  the  pmenC 
Botion.  He  enEirelj  concurred  in  [he  luminuua  and  veiy  Me 
opinion  delivered  by  [he  lute  Lard  Meadowbuik,  in  Gilmour'i 
case.  Sir  Windham  AnalruCher  wu  bound  to  collate,  is  heir  of 
entail,  before  be  could  clum  on  the  fund  in  nedie  in  the  multi- 
piepoinding. 

All  the  other  Jndgei  concurred.  The  Conrt  pro- 
nounced this  interlocutor ; 

"  Find  tbal,  in  the  pTocess  of  multiplepoinding.  the  cUimint, 
Sir  WindhHin  CenaieiiBel  Anitmlher,  cannot  claim  any  ihare  in 
the  executryof  (he  la(e  Sir  John  Carmichael  Anilnitfaer,  witfa- 
oat  previously  collaiing  the  heritage,  to  which,  n«  heir  of  Sir 
John,  he  has  lucceeded  :  Find  Mrs  Marion  Anitrutber  and  her 
husband  entitled  to  eipenaea  of  proceaa ;  and  remit  to  the  Lord 
Ordinary  to  proceed  accordingly." 

Authorities  for  the  Heir  of  Entail.— Rickart  n.  Rickart,  19th 
November  I7;!0;  Mar.  237&  Little  Gilmour,  I3ch  December 
1009,  F.  C.  Balfour  b.  Scott,  lAth  Novemher  I7B7;  Mar, 
2379.  Mra  Bae  Ciawfotdc.  Stewart,  be,  3d  December  1794: 
Mor.  2S84. 

Autbotiliei  for  Mn  Anstmtber. — Erik.  I.  5.  sec.  55.  Craijt, 
T.  9,  aec.  19.  Reg.  Man.,  U.  38,  aecti.  5,6.  1617,  e.  14. 
Btalr.  in.  8,  see.  63.  Boas,  II.  p.  III.  Enk.  II.  7,  5. 
Macaw,  November  28,  17S7.  Balfour^  Praclie*.  tit.  Heira, 
&C.,  c.  42,  p.  23S.  H'KeniJe,  II.  329.  Stair,  III.  6,  see.  4a 
Cbanceller.  2d  December  1712;  Mor.'2379.  Erak.  III.  9, 
sec.  3.  Bailie  e.  Clark.  23d  Pebniarj  1809.  F.  C.  Bank.  IL 
p.  385,  see.  28.  Murray  a.  Murray,  'iSd  February  167B  ;  Mor. 
V374.  Ducbeai  of  fiDccIeugfa.  ftc,  I4tb  February  1677  ;  Mor. 
2369.  Bell-i  Com.  p.  102.  Bank.  IIL  8,*ee.  111.  Uailea' 
Rqiorta,  IL  p.  1049. 

Second  Division.— Lord  Ordinary,  Medwyn.— For  Sir  Wind- 
ham Anatruther,  Skene  and  RalherftiTd — For  Mr*  Anairuther, 

J.  A.  Murray  and  Hugh  Bruce Kerb  Dickion.  W.S..  and 

Hunter,  Campbell  and  Catbcail,  W.S.,  Aj:ents.— Mr  Thomson, 
CltA.—lJ.ir.H.\ 


29lh  November  183S. 
No. 78. — Peter  Roth ERroRD,  Suspender.v.TaouAS 

RoBESTSOH,  Charger. 

Proof— Oatb — Bill  of  Eiebange— Antedating— CVrcvnMDiKn 

lit  wtich  «n  ealk  on  rw^rcnci  keld  to  bt  tugaJin. 

Robertaon  charged  the  snvpender  to  make  pnynient 
of  a  bill,  accepted  by  the  latter  for  £36,  I U.,  bearing 
to  be  dat«d  24ih  AngQKt  IB33,  and  payable  two  months 
after  date.  The  luapender  preaentea  a  bill  of  »u«pen- 
»ion,  offering  to  prove,  by  reference  tn  the  charger'* 
oath,  that  no  bill  was  granted  on  24th  August,  but 
that  the  one  charged  on  wai  granted  on  lat  November, 
and  at  the  time  it  vas  so  granted,  it  waa  exprefsty 
imderstuod  that  it  ahonld  imt  be  payable  for  two 
montba  after  that  date.  The  reference  baring  been 
euatarned,  the  charger  deponed, 

"  That  be  did  not  get  from  the  suspender  a  Inll  for  £56,  I  Is. 
on  the  Ut  of  November  current.  Interrogated,  If  Ibe  bill 
(barged  for  was  in  reality  written  out  and  lub^bed  of  date  the 
34lh  August,  aa  it  teemi  to  bear,  or  was  that  an  erroneoui  or 
£ilaedate7  and  was  that  bill  only  drawn  out,  dated,  and  *ub- 
leribed  on  Friday,  the  I  it  duy  of  November  eiirreni  ?  Depone*, 
Thai  the  said  bill  charged  Tor  wai  not  written  out  and  subscribed 
or  date  the  S4th  August  last :   That  the  dale  nhich  the  bill  bears 


is  tbe  date  ngreed  upon  between  the  parttea  at  the  time  it  mka 
granted  or  accepted;  and  in  so  far  «*  the  said  hilt  was  not  *e- 
cepted  on  the  said  24th  of  August,  it  was  erroneaua  in  point  of 
date  :  That  the  (aid  bill  was  not  driwn  out,  dated,  aiid  cub- 
scribed  on  the  lilt  of  November  current.  Inlerrogaled,  Since 
the  bill  charged  for  doea  not  bear  a  juit  and  true  date,  and  waa 
not  written  out  or  tubteribed  on  the  24th  of  August,  on  what 
day  was  it  dated  and  aubscribed  by  the  suspender?  Depones, 
That  the  said  bill  was  accepted  on  some  day  aubsequent  to  the 
said  24tb  day  of  August,  but  not  upon  the  foresaid  lit  Noveno* 
her  :  That  the  particular  day  he  declines  to  condescenil  upun  ; 
and  althoORh  he  ha«  just  returned  after  examining  his  ledger  snd 
bilt-book.  he  cannot  learn  from  tbem  the  particular  day  on  which 
the  said  bill  was  accepted.  Interrogated,  If  he  can.  from  hia  re- 
collection, state  if  the  bill  in  question  was  accepted  between  the 
lat  and  Rth  of  November,  and  if  be  can  condescend  how  long  be 
retained  (hat  bill  in  his  eustody  after  being  accepted  before  fend- 
ing for  homing  on  it  ?  Depones,  and  declines  answering  this  in- 
terrogatory.  as  he  conceives  it  not  to  be  contained  in  tbe  En»- 
pender's  reference.  Interrogated.  If,  on  tbe  day  the  auspeiHier 
accepted  ibe  bill  in  question,  be,  ifae  deponent,  madehim  awvre 
that  the  bill  n'ss  then  at  maturity,  and  that  he  was  imnoediaielj' 
to  raise  homing  and  caption  on  lE  ?  Depones.  That  be  made  the 
suspender  aw^re  that  tne  said  bill  was  to  be  used  in  order  to  pre- 
vent prererences  :  That  tlie  deponent,  at  the  time  that  the  btll 
was  laid  before  the  suspender,  he,  the  deponent.  Cold  him  that  it 
was  drawn  at  two  months'  date  from  the  dale  it  bore  ;  and  be 
cannot  say  whether  the  suspender  read  the  bill  before  aifcning 
it  or  not,  although  he  had  nn  opportunity  or  readiue  it  after  re- 
ceiving the  above  explanation  ;  and  the  deponent  here  ndds,  that 
there  was  no  sgreement  betwixt  him  and  the  suspender  bj  which 
the  Ull  in  question  was  lo  fhll  due  on  Ibe  4th  of  January  next." 

A  note  havinfT  been  given  in  to  the  Lord  Ordinary 
fur  the  luapender,  anawera  were  Indged  for  the  char- 
ger, in  whiiih  tbe  latter  stated,  that  the  suspender  had, 
on  1st  October  1833,  granted  a  bund  and  disposition 
in  )<ecurity  over  a  part  of  his  property,  with  a  vie«r  of 
erpating  a  preference  in  favour  of  the  creditor,  ower 
the  other  creditors  uf  the  suspender,  and  that  it  ^m^ma 
chiefly  with  a  view  of  cutting  down  this  preference, 
that  the  diligence  had  been  raised  on  the  bill.  The 
Lord  Ordinary  repf>rted  the  cause  to  tbe  Ceurt,  and 
issued  tlie  foIlDwing  note: — 

"  If  tbe  charger  is  entitled  to  complete  his  diligence,  to  the  *T— 
feet  of  exposing  the  sccuriiy,  said  to  have  been  granted  on  tbe 
Isl  October,  to  chiillenge  on  the  Act  1696,  the  aUoveorder  ia  the 
only  one  by  which  il  is  at  all  likely  that  he  can  accomplish  that 
object.  But  tbe  liord  Ordinary  tniiA  confesa.  that,  after  read. 
ing  the  deposition,  he  has  doubts  on  the  merits  of  tlie  diligence. 
Il  may  lie  right  to  cut  down  preferences.  Bui  it  is  not  ao  clear 
that  this  may  he  lawfully  done  by  inducing  the  delilor,  under  cir- 
cumstances which  the  creditor  declines  (o  eiplaiu,  to  antedate  m. 
bill  weeks  or  months  with  reference  lo  the  actual  time  of  aimt- 
ing  it.  If  things  were  all  fair  and  slraighl-forwHrd,  why  doea 
the  charger,  on  pretence  nf  adhering  rigidly  to  the  very  words  of 
the  Lord  Ordinary's  interlocutor,  refuse  Id  answer  plain  qiiea- 
tinna  evidently  pertinent  to  the  substance  of  the  matter  refrr. 
red  7  If  he  has  marred  his  Own  purpose  by  a  foolish  pntioacl- 
ty,  Ibere  is  no  help  fur  it.  But  where,  confessedly,  [here  n-a« 
something  indirect  in  the  proceeding,  such  shyness  to  explain  all 
the  facts  inevitably  raitiei  auspicion  Ihiit  something  material  is 
conceded.  It  is  to  lefl,  that  the  bill  may.  have  been  signed  an^ 
ddy  fMm  the  24ih  August  to  the  6th  November,  with  an  under^ 
■landing  that  it  should  not  b«  payable  for  two  rounlh*  tbcrc- 

Tfae  Conrt  were  of  opinion  that  the  oath  ynm  ne- 
gative of  the  reference,  and  refused  the  bill. 

Fitat  Division.  —  Lord  Ordinary,  MonrreifT. — Ad.  Sketfe 
Brodie — All.  jHmeaon.~J.  J.  Darling,  W.S.,  and  William 
Murray,  W.8.,  Agents.— D.  Clerk.- [/.  W.  D.} 


rd  l»  M.  ANDERSOM,  Lsh.E^ 
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SQth  November  1833- 
Ko.  79. — James  Drew  v.  William  Hat. 
Jaritdietion — Supplement,  Lettert  of — Executor— tflUn  tit 
bonii  ^  cnufiaii,  iadgtd  hg  lou  ^aufan  an  o&fainiiig  cinfrma- 
lian,  tttrnil  item  ia  he  turret  to  tk*  juriidklion  of  (A«  Slieriff, 
qin  Cpnimiuar^ — Opinion  nrpraied,  Ikat  oat  of  Ihem  mho  rt- 
tided  in  a  tUffereal  county  might  be  cited,  on  leileri  of  tupple- 
nienl,  to  appear  before  Ike  SMeri^  of  the  eoanlj/  vMere  tite  con- 
jtmcUien  mu  trpeie. 

Lord  Moncreiff  reported)  that  a  bill  had  been  pre- 
sented to  him  for  lettert  of  lupplement,  in  the  following 
circumstances  ; — The  deceased  Moncreiff  Grnj  carried 
on  buiineM  m  inn-keeper  at  Cumbernauld,  in  the 
coontT  of  Dumbarron.  Af^r  Gray's  death,  William 
Waddel),  baker  in  Cumbernauld,  and  William  Hay, 
wioe- merchant  in  Glu^ir,  obtained  themselves  con- 
firmed to  him  as  executors-creditors,  before  the  She' 
riff  of  Dnmbarton,  qua  Commissary.  WaitdeJl,  with 
the  consent  of  Hay  and  tite  other  creditors,  for  some- 
time carried  on  the  business,  and  took  charge  of  the 
funds,  which  were  all  moveable,  and  situated  within  the 
coanty  of  Dumbarton.  An  action  being  raised  against 
(he  executors,  before  the  Sheriff  of  Dumbarton,  at 
Drew's  instance,  in  which  Wadddl,  who  resided  with- 
in the  jurisdiction,  wa*  oil«d  in  the  usual  wajr,  appli- 
cation was  made  for  letters  of  supplement  to  cite  Hay, 
who  resided  in  Glasgow,  which  he  (Lord  Moncreiff) 
was  inclined  to  think  it  incompetent  to  grant. 

Lord  Balgraji  lUggeited,  tbat  the  bond  lodged  by  ciecuton,  on 
«bt>ining  oonfimiacioD,  generally  bound  tfaem  to  be  Eul^eet  to  ibe 
juriadictioD  of  the  Commisury,  and  if  tbis  were  found  to  be  iso 
ill  Che  pr«MBt  cue,  it  wOLdd  obviate  Ibe  difficulty. 

The  other  Judges  seemed  to  concur  in  this  view, 
and  accordingly  an  inquiry  was  afterwards  made  into 
the  terms  of  the  bond,  winch  was  fonnd  to  contain  the 
usual  clause,  binding  the  executors  to  "  subject  them- 
Belvea,  their  heirs,  executore  and  successors,  to  the 
jarisdiction  of  the  Commissary  of  Dumbarton,  in  this 

S articular."     Wherenpon    the    Lord   Ordinary   (23d 
■ovomber  1833,)  passed  the  bill. 

Drew's  ADthorit'iet — lUtchie  o.  Wilson,  ISth  Febresry  ]fi2R; 
S.  sod  D.     Black  p.  Dune^,  18th  December  1M7 ;  S.  and  D. 
Tint  Difjiion. — Lord  OrdinsTj*.  Moncreiff. — jici.  Mackeniie ; 
Bowie  &  Campbell,  W.S.,  Agenti.— ^fl.  Absent.— [C.  D.] 


29lh  Nmember  1833. 

No.  80. — TnOMAs  Frrkw  and  Othsrs,  Punuert,  v. 

William  Bxvekidoe,  Defender. 

Trust — Title  to  Punne— Two  avi  of  three  original  nirtiving 
Inuleet,  uilkiyul  Ike  concurrence  of,  tat  not  in  oppoiition  to,  the 
tkini,  Aennj,  ttlettg  with  Ikoie  beneficially  intereiled  in  the  trail, 
4t»eb»i  it  spot  n  new  trtaleefor  behoof  of  eriditon,~that  lait 
Jted  kasinr  betn  rtdaeed,  but  an  appeal  haohig  been  tatea  to  the 
Hottm  ^Lord»,—ajuiititt(fa€tar  Aom'ng  been  appoinied  by  iht 
Court  (0  nuntage  the  proptriyt  eiut,  in  Su  mttniioit,  an  aeiian 
of  count  and  raioiiing  haeingbeen  brtvgkt  agoinil  a  party  aha 
wai  sieged  tt  haae  inlromilieil'  with  the  tilaCe,  al_  the  iailaiice  of 
tit  original  Imilee.yiha  had  not  lubicribedthedeedofdeirolaliBn, 
and  of  lh»  parliet  beneficially  inlertMted  in  the  truU  property ; 
and  Ibe  oilier  turvii^ng  IruMtti  banng  declined  la  concur  in  Ike 
actian — CircamHtincei  in  vilUcU  Ike  tille  lopanut  lutlaincd. 

Vol.  VI. 


In  Ibis  case,  repoited  ante,  Vol.  VI.  p.  43,  No.  15, 
^ler  service  had  been  made,  in  terms  of  the  interlo- 
cutor there  qnoted,  on  Mr  Robert  Taylor,  that  gentle- 
man returned  an  answer,  which  was  very  little  different 
from  that  noticed  in  the  former  report ;  and  the  Court, 
holding  it  to  be  a  refusal  to  concur  in  the  action,  ad- 
hered to  the  Lord  Ordinary's  interlijcntor. 

First  Divlrn'on.— Lord  Ordinarr,  Moncrriff'. — jiei.  Desn  of 
Faculty  (Hope),  Penney.— -i«.  Chriitison — SmJtb  &  Kuincsr, 
and  W.  Kenny,  W.S.,  AgenH 8.  Cleik [J.  IF.  D.} 

29tk  No'cemher  1833. 

No.  81. — J.  J.  Fbassr,  Purttier,  v.  Robert  Hill  & 

William  Pavl,  Defenders. 

Process — Circumitaacei  in  vhich  a  party  tnai  tUoaed  to  produce 
certain  docunentt  afler  nniaiii/iim  had  been  made,  uiitk  the  view 
of,  but  prior  to,  cloiing  the  record. 

The  pursuer  was  employed  by  the  defender  as  hii 
agent,  in  conducting  a  number  of  processes  and  other 
business,  from  the  year  I8SI  to  1625,  In  1826,  the 
present  action  was  hrongbt  for  payment  of  the  ac- 
counts incnrred  in  such  employment,  and  on  '^36  Fe- 
bruary of  that  year,  Lord  Eldin  granted  a  diligence 
to  the  pursuer  to  recover  the  accounts,  documents  and 
vouchers  thereof,  so  far  as  they  might  be,  as  was  al- 
leged, in  the  bands  of  the  defender  or  others.  This 
ditigence  the  pursuer  never  extracted,  and  no  step 
was  taken  in  the  process  till  1828,  when  the  defen- 
der applied  for,  and  obtained  a  remit  to  a  new  Lord 
Ordinary,  in  room  of  Lord  Eldin.  On  10th  Decem- 
ber m2i<,  an  order  was  pronounced  upon  the  pursuer 
to  lodge  in  process  the  accounts  libelled  on',  and  on  I4lli 
January  1829,  tlie  time  for  lodging  the  accounts  was 
prorogated  for  ten  days.  This  order  was  not  obtem- 
pered,  and  the  process  fell  asleep.  It  was  afterwards 
wakened  on  23d  December  I83I,  when  an  order  was 
again  pronounced  against  the  pursuer  to  produce  his 
accounts ;  and  that  order  was  renewed  on  27th  Janu- 
ary 1832.  On  3d  February  1832,  the  pursuer  applied 
for  a  diligence,  which  was  refused  bv  the  Lord  Urdi- 
nary.  lliese  interlocutors  were  allowed  to  become 
final;  and  on  2d  March  1832,  in  respect  the  pursuer 
had  not  produced  bis  accounts,  the  Lord  Ordinary 
assoilzied  the  defender,  with  expenses  ;  but  the  pursuer 
was  afterwards  reponed  against  this  interlocutor,  and 
the  cause  remitted  to  the  Lord  Ordinary,  to  whom  » 
third  application  for  n  diligence  was  made,  and  refused. 
The  record  was  thereafter  prepared,  and  aviundam 
made  previoos  to  having  it  closed.  "The  cause  having 
been  enrolled  to  close  the  record,  the  pursuer  stated 
his  willingness  to  clotte,  but  before  doing  so,  tendered 
a  minute,  accompanied  by  a  great  number  of  docu- 
ments produced  for  the  first  time.  The  Lord  Ordi- 
nary, on  l2th  June  1833,  pronounced  this  interlocu- 
tor; 

"  Uariog  heard  parliet'  procuntora,  Finda,  that  since  aviian- 
duo)  waa  nude,  with  the  view  of  closing  tbe  record,  the  puriuet 
hai  made  a  new  production  of  documenCi  to  tbe  amount  of  some 
hundreds  ;  Finda,  Chat  the  mution  of  tbe  defender  for  eipensei, 
in  consequence  of  tbe  lateness  of  ihis  production,  is  resiilcd  by 
(be  pursuer,  upon  Che  ground  that  theae  document*  were  not 
n'ithin  his  power  before  avizandum  was  made:  Finds,  that  on 
tbiii  auppuaiiion,  the  punuer  will  be  entitled  to  produce  tbewi 
documents  aller  tbe  record  is  closed:  Therefore,  and  in  respect 
of  tbe  ^Bt  delay  which  has  already  taken  place  in  the  proiccu. 
No.  VIIL 
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tion  of  tbii  action,  Appinnis  tbe«c  prodnttiona  to  be  witbdrawn 
in  hoe  ilatu,  tni  •ppointB  tbe  purauer  to  dose  the  record  within 
ten  da;s  from  thii  date,  reeervinj;  bis  right  10  lender  production 
of  theee  documents  afler  the  record  is  closed,  on  the  ground 
■bore  stated,  and  to  the  defender  bis  objection*  thereto." 

Thereafter,  on  26th  June,  bis  Lordship  pronounced 
this  interlocatur: 

"  In  reipect  the  punuer  hai  fsiled  to  close  tlie  record  in  tertnt 
of  the  order  to  that  effect,  formerly  pronounced,  Sustaini  the 
defences,  assoilzies  the  defender  from  ibe  conclusions  of  the  ac- 
tion, and  decerns ;  finds  expensesdue ;  allows  an  account  thereof 
to  be  given  in  j  and,  when  lodged,  remits  to  the  auditor  to  tax 
tbe  same,  and  to  report." 

Tlie  pursuer  h&ving  reclaimed,  the  Court  recalled 
tlie  Lord  OrJinnry's  interlocutor,  and  remitted  to  his 
Lordship  to  receive  the  dooumenta,  upon  payment  of 
■uch  expenses  as  he  might  deem  jaaL 

First  Dirision Lord  Ordinary,  Fullertou. — /id.  Buchanan. 

—Jli,  Pyper— Party,  and  J.  S.  Johnston,  W.E.,  Agents.— 
D.  Clerk.— [J.  IT.  D.] 

29iA  November  1B33. 

No.  82. — Andrew  Hbriot,  Pursuer,  v.  Db  Adah 
Tuo.iTsoN,  Defender. 

Expenses — Process — I  William  IV.  c  69.  see.  7. — -*  party 
having,  in  termi  of  riportt  by  iBorkmen,  been  /ounrf  mbitan- 
liaUy  in  Ihe  right,  by  theverdiel  of  a  jury— Held,  I.  That  he  voi 
enliOed  to  the  ei/iimet  incurred  prenioiu  Id  the  trial. — //.  Thai 
lit  lernie  of  the  Slaluta,  1  IfiUiatn  IV.  c.  69,  tee.  7,  it  mu  in- 
competent  for  the  Inner- Bouie  la  remit,  after  oeriiict,  tnattert 
of  eijientet,  incurred  injury  catet,  to  be  determined  by  the  Lord 
Ordinary  i  and  that  ott  luch  quettioni  of  tipentei  mutt  be  lettkd 
by  the  Dieiiion  to  Khich  Ihe  rauw  betongi. 

The  pursner,  in  February  1630,  contracted  to  eze- 
cnte,  by  1st  July  thereafter,  certain  carpenter  and 
slaaier  work,  in  a  honiiH  which  the  defender  was  erect- 
ing in  Pitt  Street,  Porto bello,  for  the  sum  of  £522,  con- 
form to  certain  plana  and  apeotfi  cation  a.  Paotial  pay- 
menta  were  made  to  account ;  but  the  parties  having 
diai^i'oed,  an  action  was  raised  for  implement  of  the 
contract  by  the  pursuer,  concluding  fur  payment  of 
the  balance,  amuunling  to  £.'152,  and  also  fur  £90  for 
extra-work.  In  defeaue,  it  wai  pleaded.  That  the 
work  had  not  been  executed  in  a  workman-like  man- 
ner, nor  within  the  time  agreed  on  by  the  parties. 
Answered — The  work  has  been  performed  in  a  busi- 
nesg-tike  manner,  and  the  deky  in  finishing  tbe  same 
was  occasioned  by  tbe  defender  not  having  the  mason 
work,  and  other  parts  of  the  erection,  in  a  sufficient 
state  of  furwardnsss.  Four  different  reports  were 
then  given  in  by  workmen,  which  only  differed  im- 
Qiaterially  from  each  other,  and  foand  the  pursuer 
entitled  to  about  £49  foi*  extra-work.  The  pursner 
did  not  object  to  any  of  the  reports  ;  but  the  defender 
not  bein^  satisfied,  the  case  went  to  trial  by  jurjr, 
on  16tb  July  1633,  on  the  following  issues: 

"  It  being  admitted  ihst  the  defender  employed  the  narsuer  to 
execute  the  carpentry  niid  glazier  work  in  it  house  to  be  erected 
by  the  defender  in  Pitt  Street,  Portobello,  in  terms  of  a  missiTe, 
dated  lOch  February  1830,  No.  17  of  procets.  It  being  also  ad- 
mitted, that  the  carpentry  snd  glazier  work  of  MJd  house  were 
not  executed  prior  Co  (he  Istof  July  1 830 :  — Whether  tbe  de- 
fender it  indebted  and  resting  owing  to  the  pursuer  in  tbe  sum 
of  £SSfi  Sterling,  or  any  part  thereof,  with  interest,  as  Ibe  ba- 
lance of  tbe  price  of  tbe  work  ?  Wbether,  during  tbe  erection  of 
tbe  saii  bouse,  certain  extra-work  wu  performed  by  ibe  pursuer 
by  dircetiun  oraatborityuf  the  defender?  And,  wbelber tbe  de- 


fender is  indebt^  and  re«tlng<owing  to  tbe  pursuer  in  the  sun 
of  £90,  17.  11.  Sterling,  or  any  part  thereof,  witb  interest,  •* 
the  price  of  extra-work  ?" 

Previous  to  the  trial,  however,  £350  had  been  ob- 
tained from  the  defender  by  interim  decrees.  After 
leading  evidence,  tbe  jury  returned  a  verdict,  finding 
the  pursuer  entitled  to  the  balance  of  the  cootract 
price,  and  to  £49  for  extra-work. 

Tbe  case  then  came  before  the  Second  Division,  to 
apply  the  verdict,  and  for  expenses  generally.  The 
verdict  was  applied,  and  the  expenses  incurred  at 
the  trial  awarded ;  but,  in  consequence  of  an  opi- 
nion thrown  ont  in  a  note  by  Lord  Medwyn,  whilst 
preparing  the  case,  that  it  might  be  settled  oat  of 
Court,  and  neither  party  subjected  to  expenses,  tha 
Court  remitted  to  bia  Lordship  to  dispose  of  them. 
When  the  case  came  to  the  Outer-House,  it  was  sng- 
gested  to  his  Lordship,  that,  under  the  SUtute,  1  Wu- 
liara  IV.,  c.  69,  sect.  7,  such  remit  was  incompetent, 
and  that,  after  verdict,  all  matters  of  expenses  mnit 
be  determined  by  the  Diviiiun  to  which  the  case  be- 
longs. Lord  Medwyn  accordingly  made  avisandum 
with  the  matter  to  the  Court,  and  their  Lordships 
were  of  opinion  that  they  had  no  power,  under  the 
Statute,  to  remit  the  case  to  the  Loni  Ordinary. 

Lard  Juitice-Clerh  said.  Does  tbe  verdict  show  that  Heriot 
was  substantially  right,  according  to  four  reports  furnished  by 
inspectors  of  tbe  woik  ?  Then  be  was  entitled  to  tbe  prior  ex- 
penses. The  reporters  bad  found  .£49  due,  and  thii  waa  em- 
liodied  in  the  verdict.  These  expenses  had  been  incurred  by 
tbe  defender's  obstinate  reiistanre. 

Lord  Cringlelie  laid,  that  the  principle  laid  down  by  the  Lord 
Justice-Clerk  would  regulate  all  cases  of  eipeiisei.  If  ■  jurj 
find  a  party  subslanlially  right,  and  that  he  baa  only  claimed 
what  WIS  bis  due,  then  he  is  entitled  to  expenses. 

Lord  Mtadatabani  said,  the  presumption  was,  that  in  everj 
case  tbe  gaining  party  was  to  get  bis  expenses,  unlen  this  pre- 
sumption waa  overcome  by  other  dreumstances.  But  there  was 
ntthlag  of  that  kind  here.  Three  hundred  and  fifty  pounds 
had  been  screwed  out  of  Ibe  defender  by  interio)  decrees.  Ac- 
cording (o  the  Judicature  Act,  questions  of  expenses  in  jury 
causes  must  be  disposed  of  in  the  Division  to  which  tbey  be- 
long. This  was  extremely  inconvenienL  There  was  no  te- 
claiming  note  and  no  record  to  enable  the  Judges  who  bad  not 
tried  the  cause,  tojudgeof  ibe  matter  of  expenses.  He  thought 
it  sbouid  be  remedied  by  the  Legislature. 

The  Court  found  tbe  pursuer  entitled  to  tbe  ex- 
penses incurred  prior  to  the  trial. 

Second  Division. — Jury  Cause. — Act.  Skene  and  Manball. — 

AU.  D.  M-Neill  and  Whigham William  Dalrymple,  S.S.C, 

and  John  MCraken,  W.E.,  Agents.— Jury  Clerk.— [J.  IT.  fl.] 

29/A  November  1833. 

No.  83. — Mrs  Anna  Johks  or  Mackknzib,  farfucr, 

V.  Monro's  Trustees,  Defenderi, 

If^aey — Vesting  of — J  parly  having  left  a  legacy  payable  to  the 
legatee  1'2  raanlH  after  the  death  of  the  tellalar,  or  that  of  bii 
brother,  »ith  legal  intereit  after  the  teitaior'i  death  ;  and  the  let- 
tator  hoeing  i^redeceated  the  legatee — Held,  that  the  legacy  had 
veiled  in  the  legatee,  and  thai  hit  repteienialiut  ihi  entitled  to 
draw  Ihe  interttt  on  it,  front  the  time  of  the  teUatar't  deatk. 

On  the  Uth  November  1826,  Colonel  Monro  exe- 
cuted, in  favonr  of  the  def«nders,  as  trustees,  a  trust- 
disposition  of  fats  whole  heritable  and  moveable  es- 
tHte  which  should  belong  to  biro  at  the  time  of  his 
death.  This  deed  directed  the  trustees  to  make  pay- 
ment to  Lieutenant  James  Johns,  nephew  of  the  tea- 
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tator,  the  nam  of  £1000  Sterling,  at  tlie  fint  term  of 
Whitsunday  or  Martinmtu  nfter  the  expiry  of  tweire 
months  fruin  the  death  of  the  said  Colonel  Munro, 
and  tlint  »f  his  brother  Duncan  Munro,  with  le^l  in- 
ttsretit  after  iho  testator's  death,  during  the  non-pay- 
ment. This  Ipgacy  wa<  declnred  tu  be  OTer  and 
above  any  money  given  previously  to  James  John«  to 
carry  on  his  hminesi  with.  The  deed,  however,  pro- 
Tided,  that  the  trnateea  should  not  pay  the  said  leg;acy 
to  Johns,  until  the  debts  of  the  conipanv  of  Reid  and 
Johns,  mannfactnrera  in  Gla^iguw,  of  woich  he  waa  a, 
partner,  should  be  paid  off,  and  he  discharged ;  and 
that,  till  that  was  done,  they  should  hold  the  £1000 
in  trust  for  bis  behoof.  Johns  was  discharged  on  86th 
Jnae  1687,  and  Colonel  Munro  died  on  9th  January  1 82U. 
Johns  died  in  January  1831.  Duncan  Munro  survived, 
and  accepted  officeait  one  of  the  trnst«es.  The  pursuer, 
the  only  sorrivtng  sister  of  the  deceased  Jaraes  Johns, 
obtained  herself  decerned  executrix -dative  fuanextof 
kin  to  her  said  brother  on  3d  December  1831,  and  pur- 
sued for  payment  of  the  interest  on  said  legacy.  She 
pleaded — I.  Deeds  of  settlement  must  be  constraed  ac- 
cording to  the  intention  of  the  testator. — II.  The  con- 
ditions under  which  the  bequest  of  £1000  was  made  to 
the  said  James  Juhns,  having  been  purified  by  his  having 
been  discharged  uf  the  debts  uf  the  company  of  Held 
and  Johns,Bndby  his  never  having  become  next  heir  to 
the  entailed  residue, — the  pamuer,  as  his  next  of  kin,  is 
entitled  to  oayment  thereof,  with  intereiit,  as  concluded 
for,  from  tne  defenders.  Colonel  Munro's  trustees. — 

III.  The  legacy  of  £1000  effectually  vested  in  the 
said  James  Johns  during  his  lifetime,  and  the  de- 
fenders are  barred  from  maintaining  that  itdid  nut. — 

IV.  The  intention  of  the  testator,  in  postponing  the 
t«rm  of  payment  of  the  bequest  till  after  the  death  of 
Duncan  Munro,  was  to  meet  the  contingency  of  James 
Johns  becoming  next  heir  after  Duni:an  Munro,  to  the 
entailed  residue. — V.  Uven  although  the  term  of  pay- 
tnent  of  the  principal  sum  were  hold  to  be  postponed 
titi  the  death  of  Mr  Dnncan  Munro,  the  pursuer  would 
be  entitled  to  decree  for  payment  of  the  principal  sum 
at  said  term  of  payment,  and  for  payment  uf  the  in- 
teresta  falling  until  that  term  should  arrive.  An- 
swered— I.  The  bequest  of  £1000  lapsed,  and  wa« 
Tacated  by  the  death  of  James  Jobns  during  the  life 
of  Dnncan  Munro. — II.  The  bequest  uf  £1000  was 
vacated  in  consequence  of  the  said  James  Johns  not 
having  been  effeccnally  relived  from  the  debts  of  the 
company  of  which  he  was  a  partner. — III.  At  all 
events,  the  principal  sum  in  the  bequest  ia  not  payable 
till  the  death  of  Dnncan  Munro,  and  the  complete  ex- 
tinction of  the  claims  of  the  creditors  of  the  company 
of  Reid  and  Johns. — IV.  The  interest  up  to  Martin- 
mas 1828  having  been  paid  to  the  late  Jaraes  Johns 
hitnself,  the  defenders  are  not  liable  in  payment  thereof 
afain. — V.  The  defenders  are  not  liable  in  payment 
of  the  interest  since  Martinmas  1H28,  to  the  pursuer, 
in  so  far  as  the  same  has  been  attached  by  the  credi- 
tors of  James  Johns,  or  is  liable  for  payment  of  the 
l^^acy-doty. 

Lord  .Medwyn,  on  20tfa  June  1833,  pronounced  this 
interlocutor :' 

•'  Finds  tint  Junes  Johns,  Ibe  1egate«,  having  survived  the 
testator.  Lieutenant- Colonel  Munro,  the  1^17  ul  itTlOUO  Ster- 


ling In  qnestion,  became  veateif  in  hiio  at  the  death  of  the  said 

testator,  and  chat  ibe  legal  iiilereit  Fullintr  due  on  lh«  utd  iiini 
□r  ^eitnO  Stirling,  from  ifae  (irst  term  of  Wiiilaunday  or  Martin, 
mils  after  C'llontI  Muiiro'a  death,  viz.  from  ihe  rerm  of  Whitaun- 
daj  18*28,  and  in  time  cnming  thereafter  during  the  not  pHymenC  of 
the  pririeipu)  sum,  is  due  and  payable  to  the  pursuer  in  the  re- 
preseuutire  of  ihe  mM  James  Johni.  under  deduetion  utwaya  of 


or  to  or  for  the  pursuer,  hia  repreaentative  :  Find*,  that  allhougli 
the  said  sum  of  £1000  became  vested  in  the  said  James  Johns,  as 
aforesaid,  ibe  same  is  not  payable  till  the  first  term  of  Whiuun- 
day  or  Martinmas  after  the  eipiiy  of  a  twelvemonth  from  ihii 
death  of  Duncan  Munro  :  Decerns  against  the  trustees,  defen- 
ders, forpaymentof  Ihe  said  principal  turn  of  ^1000  Sterling  ac- 
cordingly, the  said  term  of  payment  being  always  fint  come  and 
bygone  ;  but  before  decerning  for  psymeiitof  the  accruing  inter- 
est since  the  laid  term  of  Whitsunday  ]B2a  appoints  the  defen- 
ders, and  that  within  fourteen  days,  to  give  in  a  slate  of  the  par- 
tial payments  made  by  them  towards  extinction  thereof;  Find* 
no  ezpenaea  hitherto  incurred  due  to  either  party." 

Both  parti ea  reclaimed, — the  defenders  on  the 
merits,  and  the  pursuer  on  the  point  of  expenses. 

The  Court  adhered  on  the  merits,  but  found  Mr* 
Johns  entitled  to  expenses. 

Second  Division. — Lord  Ordinary,  Medwyn.— jfff.  Jame* 

Andenon All.   D.  M'Neill— John  Livingstone,  W.S.,  and 

Robert  Maekeniie,  W.S.,  Agenta. — Mr  Ferguson,  Clerk. — 
[J.  ir.H.] 


30M  November  1633. 
No.  64. — Mrs  Charlottb  OauB,  Sutpeiukr.v.  Mrs 

Harriet  Difpors,  Charger. 
Diligence,  Personal — Privilege — Married  Woman — A  married 

a'lic'i  lAe  tupihtrlat  herulf — held  liable  In  /jeriano/  diligence. 

The  suspender  is  a  married  woman,  but  for  many 
years  has  voluntarily  lived  separate  from  her  husband, 
who  is  not  resident  in  Scotland.  The  auspunder,  along 
with  her  daughter,  for  seven  years  supported  them- 
selves by  keeping  a  boarding  schuul ;  and  naving  grant- 
ed a  bill  for  a  debt  dne  by  her,  received  a  charge  of 
burning,  uf  which  she  presented  the  present  bill  of 
■nspensioD,  founded  solely  on  the  ground  that,  beings 
a  married  woman,  »he  was  not  liable  to  personal  dili- 
gence. The  Lord  Ordinary  ordered  the  bill  and  an- 
awers  to  be  printed  tu  the  Court,  and  added  the  fol- 
lowing nute; — 

■■  The  Lord  Ordinary  regreta  that  he  cannot  comply  with  the 
requeit  of  the  reepondeiil.  by  at  once  giving  a  judgment  on  the 
merit!  of  the  case.  He  hat  cunaidered  Ibe  point  carefully  witli 
the  view  of  doing  so,  but  be  finds  bimaelf  so  aituaced  that  he 
CBTinot  do  BO ;  and.  therefore,  he  can  only  enable  the  parties  to 
obtain  the  judgment  of  the  Court  with  the  least  expense  poisible. 
It  npiiears  to  bim  that,  from  the  deeds  produced,  there  ia  prima 
facie  ground  to  presume  th^i  the  t'omplaineris  a  married  woman, 
and  thai  ber  husband  is  alive,  though  there  is  not  complete  evi- 
dence of  the  fact,  and  thia  might  be  enough  for  passing  the  bill, 
if  tbe  case  depended  on  that  fart  alone ;  but  it  involvea  a  hv 
more  important  question,  viz.  WLeiher  a  married  womin,  living 
apart  from  ber  huaband,  he  being  resident  in  England,  and  Ibe 

is  liable  to  personal  diligence  on  u  bill  of  exchange  granted  by 
her?  The  case  of  Chiniside,  in  1789,  certainly  sanctions  the 
affirmative,  at  least  if  the  debt  ivas  contracted  in  tbe  separate 
trade.  But  the  Lord  Ordinary  bitd  the  misfortune  to  participate 
in  the  doubts  expressed  by  Mr  Bell,  (  Com.  IL  187,)  and  also 
by  Mr  Brodie,  (Notes  on  Stair,  p.  .H)  bow  far  the  principle  of 
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eondlnble  on  principle  iritlitbe  groondiDn  irhich  ta  mvif  other 
pmntain  tbe  uiue  department  of  lair  bive  been  •olemnljiettlei) ; 
and  be  beiitalei  tbe  more  to  repeat  io  important  a  jud^enl, 
when  be  otMervei  that,  in  (he  Englith  Isn,  after  aome  waverinK 
la  the  judgmcnla,  the  point  was  at  lait  very  solemnlT  aettled 
•gainst  the  liibilitf  of  the  wife,  unlen  (be  husband  had  been  ac- 

tuallr  transported Maraball  v.  Button  ;  8,  T.  K.  545.     March 

v.  HuTchinion,  2.  B.  and  P.  £26.  Whether  (he  Court  majsee, 
in  tbe  facts  of  this  caie,  any  groundi  on  which  it  can  be  decided, 
without  inrolving  this  very  aerious  question,  (be  Lord  Ordinary 
will  not  presume  to  nf;  but  be  hai  not  been  able  to  find  any 
anch  grounds  wtUfactoiy  to  his  own  mind." 

At  advising, 

ZbtH  Bnlgrai/ I  thought  the  point  had  been  settled  by  the 

case  of  Chirniide. 

Lord  PmidfHl The  point  irai  there  completely  lettled.     It 

waa  moRt  deliberately  conudered,  and   the  whole  Judgea  were 


Lard  Gilliet  concurred ;  and  tfao  Court  refuted  the 
bill,  with  expenies. 

First  Division.— Lord  Ordinary,  Moncreiff.— <fci.  P.  Robert- 
ton /ill.  Ruiherfurd. — Ainslie  &   Macallan,  and  Jawet  Hnt- 

Wo,  W.S.,  Agent».-lJ.  W.  n.] 

30th  Nowviber  IB33. 
No.  85. — Tbohas  Mackenzie,  Satpender,  v.  The 
Kev.  John  Mackenzie,  Charger. 
Mansa — Presbytery — BepaiTi — Additions — Upaartli  of  £500 
hoping  been  laid  oiU  in  repairinjf  a  mante  and  qffieea  /  and  ol 
the  diHance  ef  ten  feari  tSenafter,  repnin  and  addilvmt  liaBing 
been  decertudjbr  by  tie  Pretbylety.Jor  the  lavu  tncuinlent,  to 
.  Iht  rrttnt  of  olker  £filfii  ;  and  Ike  Lord  Onlinarg  Jlsnng  re- 
fined ■  tie  eftnipentiim  of  a  Ihrtntentd  charge  on  the  decree  of 
tke  PmbfltTf — The  Court  recalled  Hi  Lordikip'i  inlerloaitor, 
and  rtmiiled  Io  pan  ihe  bill,  in  order  to  try  the.  quettian. 

The  cliarrer,  as  incumbent  of  the  parish  of  Loch- 
carron,  applied,  in  1821,  for  repaira  and  addition*  to 
his  mante  and  offices,  which  were  granted,  and  coat 
opwards  of  £500.  The  manae,  howerer,  never  wai 
declared  free,  and  the  charger  alleged,  that  with  all 
ita  repain,  it  waa  nn comfortable,  and  not  weather 
tight,  and  that  the  offices  were  inaofficient  for  ingather- 
ing  and  preserving  the  crop.  In  1832,  the  minister 
applied  for  fartlier  repairs ;  and  after  a  variety  of 
procedure,  the  Presbytery  found,  in  March  1833, 

"  I  If,  That  tbe  mtnae  of  Lochcarron,  elthongfa  it  is  declared 
in  the  tradesmen's  report  capable  of  being  repaired,  ia  yet,  on  ac- 
count of  the  amallnesi  of  the  apartments,  and  the  smoking  of  the 
chimney,  inmfficient  and  unfit  for  the  comfortable  aceommodB. 
tionof  the  incumbent  and  bis  family;  Srf,  That  the  ham,  even  al- 
though it  were  repaired  according  to  the  report,  would,  on  ac- 
count of  its  sheltered  situation,  be  unfit  for  seasoning  the  incum. 
bent's'  crop,  and  from  ita  small  size  incapable  of  containing  it ; 
3d,  That  there  is  neither  a  pigstye  nor  a  pouitry-bouae  on  the 
slebe  of  Loebcarron  -  They  therefore  resolve,  Isi,  That  a  build- 
ing of  rwo- studies,  28  feel  by  <1U  feet  overwalla,  to  contain 
two  public  rooms,  the  one  10,  thi  other  9  feet  high,  be  erected 
in  front  of  the  manse:  ^1,  That  a  bam.  50  feet  by  IQovemljB, 
8  ftet  high  in  the  side  walls,  roofed  with  alste,  and  part  of  the 
aides  done  with  wading,  be  erected  adjoining  the  present  officn  : 
Si/,  That  a  pigstye  and  poultry- house,  each  8  feet  by  6  within 
walls,  and  of  the  same  height  aa  tbe  prenent  offices,  be  buik  in 
tbe  most  conrenient  aituation  ;  all  according  to  plan  and  speci- 
fications to  he  hereafter  considered :  Ath,  That  the  repairs  to  the 
manse,  olEces.  and  garden-wall,  declared  necessaiy  in  the  trades- 
men's report,  be  eiucuted,  eicept  in  so. far  ss  (hey. would  be  in. 
consistent  witb  Che  above  resolution  ;  and  they  enjoin  the  heri- 
tor* of  Lochcarron  to  provide  plans,  sprrifications,  and  estimates 
applioble  to  the  additions  and  repairs  above  mentioned, 


Plans  Mid  estimates  vera  thereafter  laid  before  the 
PreBbjrt«ry,  who,  on  Ist  Mav  1833,  adopted  the  low- 
eat  estimate,  being  £dll,  ana  ordained  the  heritor*  to 
execute  tbe  repairs  and  additions  before  the  end  of 
July  1834.  Upon  this,  Thomas  Mackenaie  of  Apple- 
cross,  piiacipal  heritor  of  the  parish,  prmented  a  bill 
of  anspen#ion  of  a  threatened  charge,  at  the  instwice 
of  the  minister,  on  the  grounds,  inter  alia, — I.  That 
the  manse  had  been  thorooghly  repaired  only  tea 

J  ears  before,  and  that  the  minister  had  then  dedared 
imself  satisfied. — II.  That  it  was  intwmpetent  for 
the  Presbytery  to  decern  for  addition*  to  a  manse. — 
III.  That  a  new  barn  and  additional  office*  were  an- 
necessary. 

Lord  Moncreiff,  on  13th  July  I6SS,  pronoaneed 
tfaia  interlocutor : 

"  Having  considered  this  bill,  with  the  answen  and  produe- 
tiona,  paaaes  the  bill,  in  so  ^r  aa  it  complains  of  tbe  decree  of 
the  Preabytery,  in  regard  to  addidona  to  be  made  to  the  manse, 
but  quoad  ultni  refuses  the  InlU  but  remits  to  the  Presbytery,  with 
instniccions  to  require  the  heritors  to  execute  (he  repairs,  the 
gardea-frall,  and  the  alterations  and  repairs  on  the  oBces.  in 
terms  of  tbe  spedfieations,  within  a  time  to  be  specified  ;  and, 
failing  tbereof,  to  decern  anew,  in  terma  of  the  decree  ootnplain- 
•d  of;  the  worlt,  if  undertaken  by  the  heritors,  to  be  executed 
at  the  eight,  and  to  the  satisfaction,  of  the  Presbytery.— JVTMr. 
— There  may  be  ground  for  making  the  additions,  opon  full  in- 
quiry ;  but  at  present,  the  Lord  Ordinary  thinks  it  a  strong  case 
to  demand  n  new  modelling  of  the  manse,  after  so  expensive  aa 
adjustment,  to  the  declared  satisfaction  of  tbe  minlsterand  Prea- 
bytery, so  recently  as  1822." 

A  second  bill  of  suspension  was  presented,  which 
Lord  Meadowbanb,  on  23d  August,  refused,  with 
expenses.     The  suspender  reclaimed.     At  advising, 

Lord  Jtittiee-CUrk  said.  Lord  Moncreiff'*  intetlocotor  passed 
the  first  bill,  so  far  ss  regarded  additions  to  the  manse.  The 
present  bill  of  suspension  ;ras  against  tbe  Presbytery  ordering 
additions  to  tbe  offieee,  s  new  bam,  tic,  and  not  against  re- 
pair*. The  pointa  Involved  were  important,  and  required  cob- 
sideratioD.  it  wordd  be  premature  to  give  a  definite  opinion  on 
these  points  at  passing  the  bill.  The  mmute  of  Presbytery  bore, 
that  a  new  bam  waa  necessary,  aa  the  present  one  would  not  sir 
and  season  the  crop.     He  would  pass  the  bill  to  try  the  que*- 

Lordi  GlKttre  sad  CringteUe  ccncnrred. 

Lord  MMdotBiaai  dissented.  He  thought  tbe  reverend  gen- 
tleman was  in  the  same  poattion  as  a  new  incumbent,  and  that 
tbe  case  must  be  determined  by  the  same  principles  which  would 
thpn  tuve  ruled  it.  The  manse  had  never  been  declared  'Itvt, 
and  the  heritors  bad  never  taken  any  steps'  to  relieve  themselves 
from  the  responsibility  of  keeping  it  up,  and  giving  the  ittenm. 
bent  adequate  accommodation.  The  accommodation  had  asm 
been  auffident  i  there  waa  no  ben-bouee,  aod  no  pigatyf,  and  ihe 
miDisCet  was  entitled  to  have  these.  He  thought  the  PicabjMy 
were  entitled  to  say  if  anew  bam  should  be  built.  Ue  theught 
the  till  should  be  refused. 

The  Court  remitted  to  pass  the  bill, 

Sospender's  Authorities. — Iiord  Lyndorh,  14th  May  I89B; 
S.  and  D.  Heritors  of  Stratbblane.  10th  July  1837 ;  S.  Md  D. 
Heritors  of  Oreenlaw  n.  Creich,  81st  July  1778;  6  Browal* 
Supp.  p.  513.     Dalmeny,  38th  Jutv  1788;  Mar.  8515. 

Charger's  Authonties.— Ersk.  II.  10.  see.  58.  Connell  on 
Parisbes.-pp.  S09,  13.  Case  of  Botrtphuie,  affirmed  on  Appealj' 
Dow's  Reports,  I.  p.  400. 

Setond  Dirisio^ — Lords  Ordiuair,  Moncreiff  and  Meadow. 
hujiti—Aci.  JsmeMnandDuntopiThoinM  Hackansie,  V-H-. 
Agent.~r/tll.  Dean  of  Faculty  (  Hope)  and  Solicitor-Qeneral 
(Cockhur/i);  iMackeniie&HBcfatlaM,  Af*MS>— MrThomsoiH 
Clerk.— [7.  W.  H.} 
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30th  November  1833. 

No. 86. — David  ^ArtxR,  Advocalor,v,JAuiiahAiio, 
Retpondent. 

PfOft^a — Record— if  cauu  hating  bttn  adtoeatti firam  tkt  Sheriff 
Cottrt,  tatder  the  old  firm  of  proceu,  when  no  record  iMf  made 
w;i ;  and  a  record  haning  bien  rtgvlnrlj/  elated  m  lilt  Court  of 
Setuaa,  on  condnetHdrne*  and  muweri,  and  llie  can  remitted 
to  the  Sheriff  Court  la  considtr  the  ejici  ^  terlaim  no*  produe- 
(tout,  aitd  to  decidei  and  the  cate  taring  bren  again  adaacaltd, 
the  Court  refuted  to  alloia  a  ncv  record  to  be  made  up. 

The  facta  re^ardine;  Uia  point  of  form  in  diipnte, 
in  this  cate,  are  clearly  stated  in  the  following  in- 
terlocntur  and  nute,  pronounced  on  Sd  July  1833,  by 
Lord  Medwyo  : — 

"  In  rMpcct  (hat  whni  this  canie  wu  fonnerlj  brongbc  into 
Ibii  Court  by  ad*ocition,  ■  record-  bv  rcTiied  eondetcendcnce 
and  anawcn.  of  the  whole  facte  and  pleai  in  lair,  waa  r^ularly 
made  up  and  doMd  upon  the  whole  cause,  as  no  record  had  be«n 
made  up  in  the  iDfecior  Court,  ia  consequence  of  the  cause  bar- 
ing coBinienced  there  prior  to  the  euactment  of  Che  Judicature 
Act, — Befiisn  the  applicatioD  on  the  part  of  the  adToemtor  to 
■Bake  up  a  new  record,  and  appoints  the  cauts  to  be  called  that 
it  may  be  farther  proceeded  with. — Kale If  instead  of  remit- 
ting this  case  to  tiie  Inferior  Court,  after  hsnog  remodeiled  it 
BccordinK  to  the  new  form,  bj  dosing  a  record  regularty.  the 
Lord  Ordinsrj  had  considsred  the  effect  of  the  documents  cheu 
produced,  and  the  subsequent  productions,  snd  given  judgment 
)n  Ibe  cause,  there  could  bsTebeei  no  pretence  for  a  new  record. 
But  when  it  sppesred  thst  no  dediioH  ou  (he  merits  had  been 
proooanced,  because  the  tdncator  had  failed  to  produce  certain 
writiap,  which,  bowwer,  be  had  produced  in  this  Court — snd 
when  It  sceoud  better,  sa  being  tbongbt  a  cheaper  and  speedier 
node  of  dcdsion,  to  teenit  the  case  again  to  ibe  Inferior  Court, 
to  consider  ths  effect  of  the  documeuts  thus  tardily  produced — 
can  there  be  any  good  reason,  when  the  cause  is  sgain  brought 
beck,  for  making  up  any  new  record." 

The  Rilro(«tor  reclaimed,  but  the  Court  adhered. 

Seeood  Division, — Lord  Ordinary,  Medwyn. — Act.  Dean  of 
Faculty  (Hope),  and  Cowan — M.  Lard  Adiocs(e  (Jeffrey), 
aiM  M'Neill — William  f  atrick,  W.  S.,  and  John  CuUeo,  W.8., 
Agents.— Mr  Ferguson,  Clerk — {J.  W.  H.\ 


3d  December  1833. 

No.  87.-~~WiLLiAii  Clark,  Stapender,  c.  Gilbert 
AND  Amdrbit  Duhoak,  Charger*. 
Expenses — Sequestration — Charge  of  Homing — Coopetency— 
Agent— ^  pari^  having  become  cautioner  in  a  MejveMtrationJbr 
"  whatever  rum^  Aonld  be  fivnd  due  bj/  the  tenant  to  the  land-^ 
ladj/ — HeU,  I.  The  hand  included  the  expttuet  neeeiuuily  in- 
evTTtd  under  the  tequenraliim.~II.  not  though  the  tend  wu 
taken  to  the  landlady,  gel  thai  Ibe  ageale  in  the  uiiveUratien 
svm  entilied  lo  obtain  lellert  of  horrtiag  upon  it,  {m  Iheir  own 
name,  for  Iheir  eijirnm. 

In  Marllnmai  1627,  James  Gardner  was  warned 
to  remove  from  a  amall  posieasiou  belonging  to  Mian 
Robertaon  of  GoMaburgo,  of  which  he  wai  tenant. 
A  eequestration  fur  aecnrity  of  the  rent  was,  in  Oc- 
tober of  the  same  year,  granted  br  the  SheiHff  of 
Orkney  and  Zetland,  l^e  suspender  became  cao* 
tioner  for  the  rent*  to  the  amount  uf  £18,  1 1.  8.,  and 
the  sequestration  wu  on  7th  December  1827,  re- 
called. The  bond  bound  the  suspender  as  surety, 
that  the  said  James  Gardner 

•*  aball  make  psyment  to  the  ssid  Miss  Bsrtiara  Robertson  and 
her  curators,  through  their  fsctor  and  manager,  of  whatever  Bum 
shall  ullimalcU  be  found  due  by  him,  and  decerned  for  in  tbe 
aaid  process  of  sequestration.'' 

At  this  time  there  were  certun  claims  nnder  dta- 


GUision  in  the  said  process,  which  the  tenant  pleaded 
he  was  entitled  to  set  off  against  the  rent.  Express 
referenoe  to  these  was  contained  in  gremio  of  the  bond. 
On  the  Sd  December  1828,  the  Sheriff  found  the 
tenant  liable  in  the  full  rents  claimed,  with  espeniea 
of  process.  The  chargers,  writers  in  Lerwick,  acted 
as  agents  for  the  landlady,  and  lodged  an  account  of 
expenses,  amonnting  to  £21,  19i,,  and  craved  decree 
in  their  own  names  against  Gardner,  and  the  suspen- 
der his  cautioner,  which  the  Sheriff  granted,  after 
modifying  the  account  to  £17,  3.  2.  The  suspender 
paid  the  rent ;  and  the  chargen  having  discussed  the 
tenant,  without  obtaining  payment,  they,  on  the  de- 
creet in  their  own  names,  on  the  registered  bund 
granted  by  the  snepender,  raised  letters  of  horning, 
and  chars;«d  for  payment  of  the  said  expenses.  Clark 
presented  a  bill  of  suspension,  on  passing  which,  ua 
I5th  Jane  1831,  Lord  Moocreiff  added  this  note  : 

"  Tbe  chargers  may  very  probably  eitabtiah  their  right  to  re- 
cover the  expenies  of^the  process  referred  to  from  the  eomplain- 
er.  Tbe  Lord  Ordinary,  by  passing  the  bill,  does  not  mean  to 
express  sny  opinion  on  this  point,  but  he  is  by  no  means  satisfied 
that,  nnder  tbe  terms  of  tbe  eomplainer'a  bond  and  the  decreet  ob- 
tained, there  is  any  warrant  for  a  charge  uf  horning  against  tbe 
coroplainer,  tbe  ciutinner,  in  the  name  of  the  respondents,  the 
B^nts  in  the  cause.  His  obligation  is  to  pay  to  the  party.  Miss 
Robertson,  and  her  curators;  the  words  added,  though  much 
spoken  of  in  the  snswers,  are  of  no  manner  of  importance.  But 
that  being  hi*  obligation  by  tbe  bond,  and  ibere  being  no  decree 
■gainst  him  in  favour  of  tbe  agents,  it  is  difficult  to  see  bow  tbejr 
can  be  warranted  to  charge  bim  any  more  than  tbey  could  have 
charged  the  party,  if  ibey  had  not  got  their  decree  against  him  In 
their  own  names.  They  may,  in  virtue  of  the  decree  and  the 
bond  togstber,  have  a  ver^  good  right  of  action  sgainit  tbe  csit- 
tioner  for  the  expenses  (if  the  bond  will  snatain  it  otherwise); 
but  the  point  on  which  the  Lord  Ordinary  entertains  doubt,  is 
tbe  competency  of  a  cbsrge  upon  such  warranti.  Perbsps  it 
may  be  true,  that  they  could  not  have  gat  decree  in  their  own 
namei  against  the  cautioner ;  but  this  only  itrenglbens  the  objec- 
tion, and  brings  the  matter  to  Ibii,  that,  if  tbey  found  it  neces- 
sary to  separate  themaelves  from  tbe  psrty,  tbey  could  only 
bsve  ■  right  of  aeUon  sgsinst  tbe  cautioner  lor  the  expenses,  on 
the  failure  of  the  defender  to  pay  them." 

The  record  having  been  made  op,  the  auspender 
pleaded — I.  That  the  charge  was  illegal  and  inept,  in 
respect  that  the  horning  was  vitiated  by  the  suspen- 
der s  name  being  mis-spell,  illegible,  and  written  on 
erasures  in  essential  parts.-. — 11.  That  the  horning  was 
raised  without  the  registered  bond  being  produced 
before  the  Lords,  in  virtue  of  which  alune,  summary 
diligence  could  proceed  against  him. — 111.  The  obli- 
gation undertaken  by  the  suspender  could  not,  in 
any  view,  render  him  liable  to  any  other  party  but 
the  person  specified  in  the  bond  uf  Mutiun  ;  and 
there  is  no  warrant  in  it,  and  the  decree  against 
Gardner,  for  a  oharge  of  horning  against  the  suspen- 
der, in  name  of  the  chargers,  tbe  Messrs  Duncan.— 
IV.  The  bond  is  the  measare  of  the  suspender's  obli- 
gation. -  Judicial  bunds  of  caution  are,  in  law,  held 
to  corer  merely  the  amount  of  the  debt  or  sum  which 
forms  the  original  subject  of  prncess,  as  the  same 
shall  be  judiciiSly  ascertained  aiid  determined,  and  nut 
tbe  expenses  of  process,  nnlesa  the  bond  makes  spe- 
cial and  express  mention  of  them,  which  the  present 
bond  does  not  do. — V.  At  any  rate,  the  landlady  was 
not  entitled  to  demand,  nor  tbe  Sheriff  entitled  to  or- 
dain, that  caution  should  be  found  fur  the  expensea 
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now  rhnrf^d  for ;  and  hti  interlocator  neither  had  nor 
«iiild  have  reference  to  any  thing  but  the  rent,  m, 
vlten  caution  was  found  therefor,  or  coniignation 
made  thereof,  the  Sheriff  wan  bound  to  recal  the  ae- 
quetlration,  wliile  the  landlady  could  not  legally  aeek 
to  be  put  into  a  better  ■ituation  than  she  atood  in 
nnder  her  hypothec,  which  doei  not  cover  the  expenaa 
of  any  di»cuai<iona  regnrding  the  amoant  of  rent  truly 
duf. — VI.  Though  the  bond  is  expressed  in  general 
terms,  it  is  properly  and  necessarily  so  expre»Md  ; 
for,  while  the  amount  of  rent  was  matter  of  doubt,  or, 
at  nil  evpiits,  of  controversy,  it  could  not,  until  the 
■Ksue  of  the  then  pending  process,  ba  restricted  in  the 
bond  to  any  fixed  and  definite  sum  ;  hut  so  soon  a« 
the  amiiunt  of  rent  bad  been  determined  by  the  She* 
riff,  the  obligation  come  ander  by  the  suspender  be- 
'Caine  preoiso  and  specific,  and  could  admit  of  no  far- 
thrr  extensiiin  than  the  amount  of  the  rent. 

AnKwered — I.  Assuming  that  the  bond  of  caation 
was  one  covering  both  rent  and  expenses,  the  respon' 
dents,  BB  the  agents  of  the  landlady,  were  entitled  to 
have  decree  for  the  expenses  to  go  out  in  their  name, 
with  the  fnll  benefit  of  nil  the  securities  which  the 
landlady  might  have  obtained  for  these  expenses,  and 
in  particular,  with  the  fall  benefit  of  the  bond  of  cau- 
tion granted  for  these  expenses  by  the  suspender. — 
II.  The  principle  upon  which  the  agent  of  a  party,  to 
whom  expenses  are  awarded,  is  entitled  to  require 
that  decree  for  them  shall  go  out  in  his  name,  is  that 
of  an  implied  assignation  of  his  client's  right  to  that 
decree.  He  is  in  the  same  situation  as  if  an  express 
assignation  hiid  been  granted  by  the  client  to  the 
claim,  or  to  the  finding  of  expenses  pronounced  in  his 
favour,  or  to  the  decree  for  them  actnall?  pronounced 
in  the  client's  name,  assigning  the  said  claim  and  find- 
ing, or  decree,  with  all  means  competent  to  the  client 
for  the  recovery  of  the  expenses-  Qfioad  the  ex- 
pennei,  be  comes  by  implied  assignation  precisely  into 
nis  client's  place,  ns  respects  the  rights  of  the  latter 
to  expenses,  and  is  entitled  to  enniree  any  bond  of 
eaotion  that  may  have  been  granted  to  the  client  for 
the  expenses,  exactly  in  the  same  way  ai  the  client 
would  have  done  himself.  It  is  the  same  thing  as  if 
the  decree  had  been  pronounced  for  expense*  in  fa- 
vour of  the  client,  and  the  bond  put  in  force  by  him. 
— III.  In  a  process  of  sequestration,  and  more  par- 
tionlarly,  where  the  petition  contains  a  conclusion  for 
expenses,  the  landlord  is  entitled  to  claim  preferably, 
out  of  the  proceeds  of  the  effects  sold,  not  merely  the 
amonnt  of  rent  for  which  sequestration  has  been  used, 
but  all  the  expenses  which,  liy  the  opposition  of  the 
tenant,  he  necessarily  incars  in  rendenng  the  seques- 
tration effectual,  antl  which  are  found  due  to  him  by 
the  Jndge  Ordinary. — IV.  When  sequestration  has 
been  used,  and  the  tenant  opposes  the  claim  of  the 
landlord,  tbe  latter  is  not  entitled  to  hare  the  seques- 
trutinn  withdrawn,  except  Upon  caution,  not  only  for 
ptiyment  of  the  rant,  but  for  payment  of  all  expenses 
mrurred  by  him  in  resisting  the  tenant's  opposition, 
to  which  he  may  ultimately  be  found  entitled. — V. 
Supposing  there  were  any  objection  to  the  regularity 
of  the  diligeni^e,  ns  in  the  respondents' name,  which, 
however,  it  is  maintained  there  is  not,  the  respondents 
would  he  entitled  to  have  the  decree  turned  into  a 


libel,  and  the  remaining  questions  between  the  parties 
discussed  in  that  form. 

Xford  Medwyn,  on  25tb  June  18SS,  pronoanced  thia 
interlocutor : 


&c. 

His  Lordship  subjoined  the  following 

"  Nale. — The  reaaoni  orautpeniion  foanded  on,  are  \at.  The 
■Urged  ensure  in  ihe  letters  of  boming.  This  s«em>  to  be  ill 
foanded.  u  on  inspeclion,  tbera  ii  no  ensure  except  in  tbat  put 
wbicb  gruiti  WHimnt  to  STrest,  which  baa  not  been  used  u  tbe 
faundntion  of  diligence;  Uid  tbe  only  gniurids  of  olijection  to 
tbe  athrr  paria  of  iiid  letter*  is,  that  tbe  nmme  Clark  has  been 
originally  wrilten  Clerk,  snd  changed  mther  rlunisilf  to  [be  pro- 
per spelling.  2d,  It  is  aud  that  the  proper  durumenti  were  not 
exhibited  in  the  BilUCbamber.  But  the  narrative  bears,  that 
the  precept,  leClets  of  poinding  and  bomii^,  and  the  extract  of 
tbe  bond,  were  shown;  and  altbough  the  becasse  elaaae  onlj 
atatea  tbat  tbe  Lnrda  bare  Keen  the  preeepta  and  registered  bom-- 
ing  abore  mentioned,  it  doei  not  appear  that  there  are  mmj 
other  documenCa  than  those  above  mMitioned(  which  are  tbe  pro- 
per warrants  for  lech  letters  iisning),  aa  otberwiie  it  it  not 
stated  what  the  term  precept*  (in  tbe  plural)  een  mean,  if  tbe 
extract  of  Ihe  bond,  having  included  in  ica  warrant  for  diligence, 
does  not  paas  under  that  name.  Sd,  It  ia  alleged  that  tbe  bond 
of  caution  does  not  cover  tbe  expenses.  Aa  the  aequeotratioa 
was  recalled,  on  eaotion  being  fonnd  for  whatever  sum  sbonld 
ultimately  be  found  dee  and  decerned  for  in  tbe  process  oT 
sequestration,  and  aa  the  petition  for  aequea [radon,  in  tbe 
usual  Btjle,  concludes  for  psTment  of  tbe  rent  and  cxpenars  of 
the  petition,  and  procedure  to  follow  thereon,  the  bond  of  can. 
tion  covered  the  cspei,aes  aa  well  as  tbe  rent ;  and  it  does  not 
appear,  on  examining  tbe  taxed  account,  tbat  any  expense  baa 
been  allowed,  except  what  was  incurred  in  the  due  eierdiir  of 
the  right  to  sequeatrate,  and  obtain  decree  for  the  amount, — tbe 
connierclaimiior  the  tenant  being  repelled,  and  tbe  full  claim  sua- 
tained.  4(A,  It  ii  argued  that  the  cautioner  was  bound  only  i« 
the  landlady,  and  that  the  cbargeni  could  not  proceed  wilb  dili- 
gence against  him,  baving  obtained  no  decree  againat  him.  At 
the  Lord  Ordinary  who  pasaed  the  bill  baa  expressed  such  atrong 
doubts  on  thia  point,  it  doei  not  become  the  Lord  Ordinary  to 
be  confident  in  hit  opinion ;  but  it  appears  to  bim  that  the  letter* 
of  horning  have  been  duly  obtained  )^  Ihe  cbargen.  Iftbe  bond 
covers  the  expenses,  iltbough  tbe  landlady  could  only  get  decree 
againit  the  original  defender,  the  cauIiurnT  imt  being  a  party  in 
the  proceEi,  still,  on  production  of  tbe  decree,  with  an  extract  of 
the  bond  of  caution,  at  tbe  Bill-Cbamber,  warrant  would  be  ob- 
tained for  lellera  of  homing  against  the  cautioner.  If  she  had 
■aiijtned  to  a  third  party  tbe  decree  in  her  favour,  production  of 
the  decree,  aasignation,  and  bond  of  caution,  would  in  like  man- 
ner have  warranted  the  issuing  of  a  boniing  again  at  tbe  cautioner 
in  favour  of  the  aaaignee.  Now,  Ihe  chargers  have  obtained  de- 
cree for  the  expenses  in  their  own  nam,!*,  as  tbe  disbunera  of 
them,  founded  upon  their  right  to  obtain  *n. assignation  fnun 
their  client,  and  to  recover  payment  in  their  own  name.  The 
assignation  which  is  thua  impUed  mnat  have  the  nsual  effect  of 
an  assignation,  to  carry  to  tbe  assignee  any  collateral  security  in 
tbe  person  of  tbe  cedent ;  and,  in  truth,  tbe  cautioner  has  no  in- 
terest to  object,  unless  he  had  eounter  claims  against  tbe  paity, 
which  Is  not  alleged  bere-  It  is  not  questioned  that  the  chargera 
might  claim  these  expenses  from  the  cautioner,  by  raiting  an 
action  founded  on  the  decree  and  the  bond  ;  but  aucb  does  not 
appear  to  be  necessary  for  the  ends  of  justice,  and  the  mnl- 
tipliealion  of  unnecessary  actions  ia  to  be  avoided." 

The  suspender  reclaimed.     At  adviaing, 

Lonl  Cringttlic  said,  he  bad  been  a  Sherifl'  for  a  great  many 
yean,  and  always  understood  that  fitqui'st ration  included  the  ex- 
pensi^s  requisite  to  make  it  effectual.  The  crop  in  a  aeqnearta- 
tion  was  sold  lo  rover  rent  and  expenses.  The  bond  in  question 
was  only  granted  to  (he  landlady,  it  is  true,  and  decree  pro- 
nounced against  the  tenant,  tbe  princijial  parly,  and  decree  al< 
towed  10  go  out  in  name  of  the  agents  fur  ixpenscs.     Tbe  re- 


1833.] 
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giatetrd  boml  irai  i  wamnt  for  nimmary  diligence.  Bond* 
were  every  d«j  lodged  in  ibii  Court  in  lufpcniions,  but  in 
genenl.  tbe  cautioner  nerer  appeired  ;  uid  if  be  did  not  chooM 
to  inquire,  be  could  not  know  ifbac  wli  duing.  Tbe  cautioner 
bere  wa*  in  tbe  name  situBtion  aa  a  cautioner  in  ■  gURpenuan. 
Ww  tbe  principal  partj  not  entitled  to  go  ipunit  the  caucionpr  ? 
Undoubteill;.  Wben  tba  Court  autboriiei  Hpennei  to  go  out 
in  tbe  name  of  the  agenti,  it  i«  a  jsdicial  aiiignatlon  of  tbe  ex- 
peine*.  He  thought  the  Lord  Otdinarf'a  interlocutor  wai 
right. 

The  other  Judges  concurred ;  and  the  Court  ad- 
hered. 


3d  December  1833. 
No.  88. — Oswald's  Tkostges,  Puriueri,  p.  Walter 

Dickson,  Defender. 
CompenMtion — Company  Oehl — Preicription— A(tent&  Client 
— At  tilt  diaoluUan  of  a  topartnen/  ofterilan,  dtili  teinj  da* 
Iv  a  diint  to  the  Company ;  and  Iht  topart^rra  teing  alia  jn- 
dtbicd  in  caunlmami  io  laid  clint^lttld,  I.  Thai  one  d/ 
lAe  eaparlnert  vai  eaiiltai  la  iJiad  comptruation,  la  Uu  atiHl 
afiii  iiUertil  in  Ihe  evpanner])  diit,  agaiati  Ihe  dunl'i  tlain. — 
II.    Tkal  preicriplioa  did  not  a/iplj/. 

George  Dnnlop  and  Walter  Didtnon,  W.S.  wero 
partoer*  aa  writen  in  Edinbui^h,  and  had  equal  ahare* 
in  the  cupartnerf.  At  Whitsunday  1820,  the  firm 
was  diiaolred.  Mr  Dnnlop  wai  one  of  Ogwald'i  true- 
tees,  and  acted  as  factor  fur  the  others.  In  Aagatt 
1817,  the  deceased  Mr  Osvald  let  to  Mr  Dickson,  for 
five  years,  the  house  No.  IB.  Duke  Street,  at  £105 
a-year.  Mr  Dickson  entered  intA  possession,  and  the 
rents  were  paid  to  the  firm  of  Dnnlvp  and  Dicluon. 
At  Martinmas  1821,  Mr  Dickson  purchased  the  said 
hoD»e  from  the  pursuers  for  £l600,  at  irbieh  period 
the  rents  fur  some  terms  were  in  arrear.  At  the  dis- 
Molution  of  the  copartnery,  Mr  Oswald  (Mr  Dunlop's 
client)  was  indebted  to  the  Company  in  £158,  2.  2^. 
In  framing  the  Companv  accounts,  with  a  view  to  an 
arrangement,  the  defender  appropriated  this  debt  to 
be  paid  to  himself,  for  the  purpose  of  extingaishing 
the  rents  which  were  due  by  him  for  said  house.  Mr 
Dunlop  disavowed  this  arrangement.  The  price  of 
the  house  was  paid  up  by  instalmentM.  In  June  1831, 
the  pursuers  raised  an  action  against  tbe  defender  for 
payment  of  the  said  rents.  In  Augnut  I8SS,  the  de- 
fender rained  a  counter  summons  against  the  puraners, 
concluding  for  payment  of  the  said  £158,  on  the 
ground  that  one-half  thereof  belonred  to  him,  as  part- 
ner of  the  firm  of  Dnnlop  and  Dickson,  and  the  other 
half,  in  consequence  of  the  alleged  arrangement  with 
Mr  Dnnlop.  In  the  original  action,  the  trastees  plead- 
ed— I.  There  is  no  eridence  of  even  any  private  ar- 
rangement between  Mr  Dunlop  and  the  defender,  by 
which  the  account  dne  by  the  late  Mr  Oswald  to 
Messrs  Dunlop  and  Dickson  was  appropriated  to  the 
defender,  and  was  to  be  placed  agamgt  the  rents  doe 
by  the  latter  to  Mr  Oswald.  On  the  contrary,  it  is 
instructed  that  all  the  suggestions  or  proposals  by  the 
defender  for  such  arrangement  were  disapproved  of, 
and  disavowed  by  Mr  Dunlop.    But,  at  all  events, 


nothing  was  done  wliicli  could  affect  the  legal  rights 
of  Mr  Oswitid  and  the  pursuers,  as  they  would  other- 
wise have  stood  upon  the  dissolution  of  the  company 
of  Dunlop  and  Dickaon. — II.  Mr  Dunlop  had  no  power 
to  enter  into  any  agreement  with  the  defender,  by 


which  the  account  due  to  tbe  company  of  Geoive 
Dunlop  and  Walter  Dickson  should  be  set  against  the 
rents  due  bv  the  defender. — Hi.  The  defender,  [»eing 


the  debtor  both  of  Alexander  Oswald  and  of  George 
Dunlop,  as  a  partner  of  George  Dunlop  and  Walter 
DickKun,  and  the  creditor  of  neitber,  has  no  ground 
for  pleading  compentiiitiDn  against  tbe  rents  in  ques- 
tion.— IV.  But  even  supposing  the  defender  to  he 
creditor  to  George  Dunlop,  aa  a  partner  of  the  com- 
pany of  George  JJunlop  and  Walter  Dii;k«on,  instead 
of  being  debtor  to  him,  compenaation  cannot  be  plead- 
ed by  the  defender,  because  cumpeniiatiun  only  takes 
place  where  there  is  a  proper  concuriiiM  debiti  el  erf 
diti ;  and  here  there  was  no  such  coiicunut  between 
the  rents  due  by  the  defender  to  Mr  Oswald,  and  tlie 
account  due  by  Mr  Oswald  to  Messrs  Diiiilop  and 
Dickson. — V.  Further  on  the  same  hypothesis,  and  if 
the  plea  of  compensation  were  admiiaible  at  all,  it 
can  only  apply  to  the  half-year's  rent  falling  due  at 
WhiUanday  1820,  at  which  time  the  concern  of  Dun- 
lop and  Dickson  was  dissolved;  and  even  as  respects 
that  term's  rent,  it  cannot  extend  beyond  orre-half 
thereof.  It  cannot  be  pleaded  between  rents  falling 
due  by  the  defender  to  Mr  Oswald,  after  the  defen- 
der ceased  to  be  a  partner  of  Dunlop  and  Dickson, 
and  an  account  previously  due  to  that  Company. — 

VI.  The  pursuers,  as  being  large  creditors  of  George 
Dunlop,  have  a  manifest  and  nndonbted  interest  to 
resist  the  compensation  pleaded  by  the  defender.— 

VII.  Under  the  circumstances,  the  pumners  are  en- 
titled to  recover  the  whole  rents  falling  due  by  the 
defender  to  Mr  Oswald,  from  the  term  of  Whilana- 
day  1820  inclusive. 

Answered — I.  The  pnrsners'  claim  is  cot  o£f  by 
prescription. — II.  As  the  puraners  were  confessedly 
indebted  to  Dunlop  and  Dickson  in  the  sum  of  £158 
at  the  dissolution  of  that  Company,  and  as  they  were 
duly  certiorated  through  Mr  Dunlup,  their  factor  and 
co-trustee,  that  that  debt  was  to  he  accounted  for  to 
the  defender,  the  defender  was  entitled  to  set  off  their 
claim  for  the  rents  against  it. — III.  At  all  events,  the 
defender  was  entitled  to  compensate  the  rent  payable 
at  Whitsunday  1S30,  against  the  claim  of  the  pursuers, 
ai  it  truly  fell  to  be  accounted  for  and  settled  at  the 
disaolntioa  of  the  company  of  Dunlup  and  Dickaon. 
— IV.  As  Mr  Dunlop  and  the  defender  were  entitled 
to  equal  shares  in  the  funds  of  the  Company,  and  in 
the  outstanding  debts  at  its  dissolntion,  the  defender 
was  entitled  to  claim  from  the  pursuers  one-half  of 
their  debt,  and  to  that  extent  to  set  off  the  rents 
against  it. 

Lord  Maokenaie,  on  9th  Joly  1833,  pronounced  this 
interloeator : 

"  Repels  the  defences.  In  so  far  aa  founded  on  tbe  pleas  of 
prescription  or  of  compenaation,  by  setting  an  areount  originally 
due  by  Mr  Oiwald,  to  the  company  of  Dunlop  and  Dickaon, 
agiinat  tbe  rent*  libelled ;  and  appointi  the  cause  to  be  enrolled, 
that  this  finding  may  be  followed  up  by  decerniiDie  for  tbe  (un 
due  to  tbe  poiauen,  consiatently  with  Ibe  findiiif,  and  for  ■  d«- 
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ddon  rNpecting  eipmttt. — iVofK— Wliat  ippesri  to  tfae  Lord 
Ordinarrii  tfaii : — Tfae  Kcrount  wu  a  debt  due  to  the  couMnj 
of  Dunlap  &  Uidtnon,  and.  ■>  luch,  Mr  Didcion  had,  and  bis 
no  right  to  ul  it  againat  ibe  rent  due  by  himBelfai  an  Individual. 
Bat  It  is  mud  that  Mr  Dunlop  It  the  on\j  other  partner  of  DuH' 
lop  It  Dicbaon  ;  and  Chat  fae  w»  alio  one  tmttee  foe  Mr  Ot- 
wald,  and  factor  fi>r  the  other  (rusteea ;  and  that  he,  in  tfane 
a^Mcitieii  agreed  that  the  artnnnt  ahould  be  beM  ai  belonging 
to  Mr  Dicluoii,  atid  be  levied  by  him  in  the  w*t  of  setting  it  off 
■gainst  the  renta  payable  by  Mr  Dlciiaon  for  the  houae  be  beld 
of  Mr  Oawald,  or  bis  trustees.  Now  it  miy  be  that  aucb  an 
arrangement  (even  without  executing  any  eiprees  aaaignation  of 
the  amount  over  to  Mr  Uickaon  as  an  iudividual)  might  validly 
have  been  made  bj  Mr  Dunlop.  rebai  iifrc'h,  so  h  to  Nnd  the 
truiteet  of  Mr  Oiwald.  But  the  Lord  Ordinary  is  not  able  to 
find  (uffieient  evidence  that  Mr  Dunlop  ever  did  agree  to  any 
such  arrangement.  On  the  contrary,  it  appean  to  the  Lord  Or- 
dinary,  that  the  matter  had  been  alloired  to  ttand  in  an  unact- 
tied  state,  neither  partner  having  agreed  to  let  this  account  be 
beld  ai  belonging  to  the  other ;  and  Mr  Dunlop  never  in  any 
way,  ai  factor,  diacharging  the  claim  of  Mr  Oawald'*  eslale  for 
lent,  as  paid  by  comprensation  of  this  account     Tbe  Lord  Oi 


dlnary  aees  no  evidence  that  Mr  Dunlop  himself  bad  any  autbo. 
rity  from  the  Company  to  levy  payment  of  this  sccounti  or  ever 
did  levy  it.     It  seema  to  be  still  due  to  the  Company,  nnlesa  i 


Itaa  been  passed  to  Mr  Dickson  by  the  recent  transaction  be . 
tween  him  and  tbe  trustee  of  Mr  Dunlop.  But  this  transaction 
being  made  jtmdeile  tile,  cannot  affect  the  meiits  of  the  preaeut 

Tbe  defender  reclaimed.    At  adriiing, 

I.ar4  Crin^ttie  thoagbt  the  Lord  Ordinary's  interlocator  right 
»o  far.  If  a  partner  has  tbe  authority  of  the  Company,  he  may 
set  offa  private  debt  against  ■  company  debt.  Here  none  of  tbe 
Mttnera  seem  to  have  hid  a  right  to  uplift  the  Company  debta. 
No  consent  appears  to  have  been  given.  Each  of  the  partners 
had  a  title  to  receive  and  diichsrge,  to  the  extent  of  one- half. 

Lord  Mtadawbank  concurred.  Tbe  case  of  Salmon  for  ever 
aet  at  rest  tfae  question  of  prescription. 

X^ni  Gimlet  wu  of  the  Bame  opinion.  There  was  no  evi- 
dence  of  any  definite  arrangement  between  the  partners.  Ifthe 
whole  debt  due  to  both  Dickson  and  Dunlop  waa  in  the  pockets 
of  Oswald's  trustees,  it  would  not  do  to  give  the  whole  of  it  to 
Hr  Dickion.  The  Company  is  dissolved,  uid  each  Is  entitled 
to  a  faal£ 

The  Coart  proiiDnnced  tliis  interlocatar ; 

"  Alter  the  interlocutor  of  the  Lord  Ordinary,  submitted  to 
review,  in  so  br  as  to  find  that  the  defender,  Mr  Dickson,  is 


parsuars  to  the  company  of  Dunlop  and   Dickion  ;  and 

to  tbe  Lord  Ordinary  to  apply  this  finding,  and  proceed  in  the 

cause  as  to  him  shall  seem  just." 

Second  Diviuon. — Lord  Ordinary,  Mackenzie. — jtct.  Sbeite 
and  Wood — Alt.  Dean  of  Faculty  (Hope)  and  A.  Anderson. 
_R.  Welsh,  S.S.C.,  BndM'Keniie&  Sharpe,  W.S„  Agenti. 
—Mr  Ferguson,  Clerk.— [J.IT.ff.l 


Sd  December  1833. 
N«.  S9.  —  Tbohas  Trotter  and   John  Grant, 
Sutpenden,  v.  Thomas  Dores,  Deacon  if  the  Incar- 
poration  ^  Fletkeri  and  Candlemakeri,  Canongate, 
Charger. 

Process  —  Corporation — A  itupmiian  iaiing  Jeen  pretenltd 
itgwnjl  s  chargt  ly  a  party,  QU*  deteon  of  a  diipuUd  corpora- 
IJon,  tki  Cavtl  would  not,  at  Mil  Uofi  afmalltri,  tnter  into  Ms 
diieuuion,  bulpautd  Ikt  tUI,  lo  trj/  tht  qutiiUn. 

Ilobert  Wight  waa,  on  t5lti  February  I83I,  incRr- 
cereted  at  the  mgtance  of  the  Deacon  and  Treasurer 
of  tbe  1 II corpo ration  of  Fleahers  and  Candlemakeri 
of  the  Canongate,  in  conaaquence  of  a  decree,  obtained 
hj  ibein  agkinit  hinii  for  £10  of  penalty,  on  acconnt 


of  big  exerdiing  tbe  craft  of  a  flesber  in  the  Canons 
^te,  witbont  baring'  been  adtnitted  into  tbeir  cor-> 
poration.      Thereafter   the  guapenden  granted   the 
following  docnment : 
••£\5,  7s.  Sterling.  EaiNiDBCB,  lliA  June  1831. 

"  Conjunctly  and  irvenlly,  two  years  after  dale.  We  promia* 
to  pay  Mr  TLumas  Dores,  or  hia  lucceaaors  in  oiler,  for  behoof 
of  the  Incorporation  of  Flesbers  and  Csndlemakera  of  Canon- 
gate,  the  sum  of  fifteen  pounds  seven  ihillings  Sterling,  being  (h* 
amount  of  expense*  incurred  in  tbe  action  against  Robert 
Wight.- 

Trotter  became  a  member  of  the  incorporation  on 
S9th  April  1819.  The  charger,  who  i*  at  preaenft 
deacon  of  the  said  incorporation,  on  the  HSd  Jnlf 
18S3,  charged  Trotter  ana  Grant  for  payment  of  the 
■aid  promiisorr-nate,  when  they  presented  a  bill  of 
■niponsion, — pleading,  ifliera/i'a,  that  the  sud  iacora 
poration  was  a  legal  nonentity,  and  had  no  tiUe  to 
pnrsae;and  therefore  that  no  value  waa  given  for 
the  note  charged  on.  Answers  having  been  lodged. 
Lord  Meadowbank,  on  2Uth  August  18S3,  passed  th» 
bill  OD  oantion.     The  charger  reclaimed. 

At  advising, 

Lord  Crimgletit  said,  it  wa«  impMaible  to  go  into  ^senaiion* 
in  tfae  BlU-Cbamber.  Tfae  bill  shoDid  be  passed.  In  order  to 
get  a  decree  to  subatantiaie  tfae  enatence  of  the  corporatioa, 
and  consequently  their  title  to  pursue.  If  there  be  no  eorpora- 
tioD,  then  there  can  be  no  value  for  tbe  note.  He  thought  tha 
interlocutor  right. 

Tbe  other  Judges  concnrred,  and  the  Court  ad- 
hered. 

Second  Division.  —  Lord  Ordinary,  Meadowbank.  —  ^c*. 
Hunro.— .4tt.  Penney.— James  Burness,  S.S.C.,  and  R.  An- 
derson, S.S.C.,  Agents.— BilLCbsmber  Clerk.— [J.H'.H.] 


5lh  December  1833. 

No.  90. — JoHH  Neil  and  Jakes  Glovsr,  Sutpeit- 
dert,  V.  Jambs  Inolis  &  Coupamt,  RetpondenU. 

ComposltloD-Contract — Pactum  lUicitom — Htld,  tkal  it  U  iioi 
iU^ol,  m  acapliiif  a  cas^uniien  an  pariaut  hilli,  to  itipulale  m 
rtttraalion  of  iht  tiaiUitf  itf  th4  cauliimer  in  ■  jHpeiuioii  of  a 
cliargeoiioiuoftlitiniandlkallhtCBHientoflhecauliiniernol 
Mating  ban  proeurtd  lo  Ihit  arraiigrmciU  bg  tliidcilur,  u  rgrttd 
en,  the  creditor  ii  not  tonml  bg  the  eoiupaiition-eontract. 

Prior  to  April  1833,  the  laspender  Neil  was  in- 
debted to  tbe  respondents  in  three  bills, — one  for  £8B, 
15s.  6d.,  another  for  £49,  18.  6.,  and  a  third  for 
£26,  18.  6.,  besides  interest  and  expenses.  A  poind- 
ing was  executed,  in  virtue  of  diligence  raised  on  tha 
bill  for  £88,  15.  6.  Neil  presented  suspensions  of 
charges  on  tfae  other  two  bills.  One  of  these  suspen- 
sions was  refused,  in  respect  of  no  caution.  Tlie  uthef 
was  passed  on  oantion.  In  the  meantime,  Neil  called 
a  meeting  of  his  creditors,  who,  on  SIst  April  1832, 
agreed  to  accept  a  composition  of  Sit.  a-poonU,  on  re- 
ceiving bills  signed  by  the  suspender  Glover,  as  cau- 
tioner, and  all  the  other  creditors  agreeing.  This 
minute  waa,  on  23d  Api^l  1832,  signed  by  the  respon- 
dents' agent,  who,  of  the  sane  date,  received  ir^m  lbs 
suspender  Neil  the  following  letter  i — 

"  Sia — Notwithstanding  of  youi  having  aubtciibed  iLe  mi- 
nate  of  tny  creditora  on  belialf  of  Meiara  Inglis  and  Company, 
agreeing  to  accept  of  my  offer  of  composition  of  3s.  per  pounil, 
I  hereby  engage  to  pay  your  clients  the  expenses  incurred  by 
tbem  on  my  bills,  ind  in  tbe  suspensions,  within  tbrrc  nxintba 
from  this  date,  on  lbs  accounts  Iwlngiuied,  if  ibaoght  m 
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It  WRiat  utroo  tiina  conditioned,  that  a  letter  ihoold 
b«  obtained 

"  from  Mr  Olonr,  u  caationcr  ia  Ibc  aiupeDiion,  authoriiiiig 
them  to  ■nxpt  of  tbe  compoaitiDn  of  3i.  per  pound,  without 
affecting  bi*  liability  n  cautioner  under  tbe  luspeniion." 

A  poinding,  which  hftd  been  execnted  bv  tbe  re- 
Bpondents,  wa*  agreed  ti»  be  abandoned,  en  the  abore 
conditions  being  implemented.  Some  delay  took  place 
in  grantinff  the  compuiition-bilUi  but  on  4th  AuguHt 
Ih32,  a  bill  nrai  sent  to  the  respondents,  signed  by  the 
Buspanden,  Neil  and  his  cantioner,  for  the  compusition 
which  the  reapoadents  had  agreed  to  accept.  Bot  no 
latter  wrna  obtained  from  Mr  Olorer,  as  cautioner  in 
the  aatpension,  agreeing  to  the  reservation  of  hii 
liability.  The  respondents  insisted  that  sach  an  obli- 
gation ihoold  be  obtained  from  Mr  GloTer,  or  that 
the  suspender  Neil  should  pay  tbe  £^  bill  in  full) 
with  ezpanaes.  Neither  of  tneae  demands  being  com- 
plied with,  the  respondents  declared  their  inteDtion  of 
repudiating  the  cumpositiun,  and  proceeded  with  their 
poinding.  The  present  auspension  was  then  presented 
by  Neil  and  bis  cautioner,  pleading,  that  tbe  respon- 
dents were  bound  by  their  accession  to  the  composi- 
tion ;  and  that  the  stiuolation  as  to  the  £26  bill,  and 
expense*,  was  an  illegal  preference  and  not  binding. 
The  liord  Ordinary  (Corehonse)  pronounced  the 
following  interlocutor  and  note  : — 

"  Tbe  Lonl  OrdinnrjtlSlb  June  1833,)  bsTing  beird  conn, 
eel  for  the  pirtie>,  and  coniidered  ihe  elond  record,  and  whole 
proFMt,  Find*  [he  letCrra  orderly  proceeded,  and  decern*  :  Finds 
the  suipenden  liable  in  eipengeg,  lubject  to  modificRtion  ;  stid 
remiu  the  account  thereof  when  lodged,  to  tbe  auditor  to  tax, 
■nd  to  report. — JVo/e, — The  respondents  were  creditors  of  tbe 
suspender  Neil  in  three  bills,  on  one  of  wbicb  diligence  w«( 
raised,  and  *  poiiMling  commenced,  and  another  for  jC26  bad  been 
brought  iiader  euipension  and  caution  found.  In  these  drrum- 
•tances,  the  luapendcr  olTered  a  compoellion  of  ttiree  Bhillingg 
in  the  pound,  and  the  respondents  agreed  to  accept  it,  on  [he 
condition  that  caution  ahould  be  found  for  payment  of  tbe  com- 
position-Mils,  that  the  expenses  incurred  on  tbe  three  biUi  and 
in  the  snapcnsion,  should  be  paid,  and  that  their  claim  against 
the  co-obliganta  in  the  £i6  bill,  snd  against  tbe  cautioners  in  tbe 
suspension  of  that  bill,  should  be  reserved.  It  was  obvlonsty 
implied  in  these  condiiioni,  that  the  consent  of  the  csnlioners  in 
the  snipeniion  should  be  obcsined  to  the  arTsnj^ment,  other- 
wise the  reservation  ofthe  respondents' elum  sgainst  them  would 
hare  t*een  nugslorj ;  but  these  conditions  were  not  implement- 
ed by  the  soiipendeni.  A  long  delay  took  place  in  forwarding 
the  com  position-bills ;  and  the  consent  of  the  cisliiHists  in  the 
■wpension  to  the  resemiion  of  the  claim  against  them  on  the 
(bird  bill  was  nerer  obtained,  consequently  the  respondents  were 
not  bound  by  their  offer.  It  ii  true  that  in  Che  aubscquent  eor- 
reapondance  between  ihe  agents  for  the  parties,  the  sgent  for  tbe 
respoadents  praposed,  as  an  alternative,  that  the  suspender  Neil 
bimaetf  should  pay  tbejE26  bill,  and  eipenaea.  If  ihit  proposal 
lud  been  agreed  to,  and  acted  upon,  it  might  have  perhsps  been 
objected  ti>  as  an  illegal  preference ;  fur  it  is  a  diSerent  tbing  to 
reserve  a  claim  againit  eautionen  in  a  auapeniion,  and  to  alipu. 
late  that  the  inapcnder  himself  shall  pay  the  hill  charged  on. 
But  tbe  proposal  was  not  sccepCcd,  or  carried  into  effect.  The 
reault  is,  that  the  teipondanla  are  not  bound  by  the  compositlou- 
coDtract,  the  eondiiiona  under  which  ihey  acceded  to  it  not 
being  FOmplicd  with,  and  therefore  (hat  there  is  no  ground  of 
(iispension.  But  since  the  respandenii,  initesd  of  adhering;  to 
their  l>riginal  condition,  proposeid,  and  for  lome  time  insiited  on 
obtaining  another,  ifhich  woald  hare  virtually  amounted  to  an 


illefsl  ptefetCDn,  it  is  thought  tlicy  OOght  not  to  ba  allowed 
full  expenaes  of  process. " 

The  snapenden  reclaimed  on  the  merits,  and  tbo 
respondents  on  the  point  of  eapeoses. 

I.ord  Balgrojf. — There  is  a  good  deal  of  correspondence,  and 
some  confuaton  from  the  terms  having  been  varied  as  Ike  »e- 
goltation  proceeded.  But  timai  tt  mntl  with  the  sipiiiM  of 
the  minute  agreeing  to  the  composition,  the  letter  of  &3d  Apiil 
was  granted.  The  whole  queaiion  turna  on  whether  the  aos- 
pender  Neil  wm  bound  to  get  the  consent  of  his  csntioner  In 
the  suspension,  to  tbe  reservation  of  bii  liatHiity,  and  whether 
it  was  lawful  for  the  respondents  id  sdpnlate  this  rcacrvatian  ? 
I  hold  there  was  nothing  illegal  in  such  a  stipulation,  and  it  is 
done  every  day. 

Lord  Craigit. — I  entertain  great  doubts  of  this  judgment.  I 
think  tbere  has  been  here  an  illegal  ilipulation,  and  that  the 
respondents  ought  not  to  gain,  but  to  suffer  by  iL  I  think  the 
Lord  Ordinary,  to  not  allowing  ibem  full  expenaea,  did  not  go 
Hr  enough.  The  ease  is  of  much  importance  in  a-general  point 
of  view.  The  compoution-conciact  is  not  a  contract  between 
the  bankrupt  and  the  creditors  merely,  but  between  the  ereditora 
themselves ;  and  no  one  creditor  ii  entitled  to  take  an  advantage 
over  (he  others,  as  is  done  here.  A  aingle  credilorought  not  to 
have  power,  instead  of  inaisling  against  the  cautioners  for  the 
compoaition,  to  resort  to  diligence,  as  is  done  here,  and  to  gain 
an  adrantage,  unless  notice  of  it  bad  been  given  to  the  other  cre- 
ditors, who  might  have  said  they  would  abandon  the  composi- 
tion, and  tske  their  share  of  the  poinded  goods,  aa  they  could 
have  done  originally. 

Lord  Giltia. — I  really  see  no  improper  conduct  on  the  port  of 
the  reipondcnts  here.     One  inpn^r  proposal  was  mode,  i    ' 


gentlemen's  debt  «ui»aced  of  a  bill  for  £36.  which  w 
■uapension.  We  all  know  how  anxiouicreditorsare  to  get  cau- 
tion in  a  aaapenaion.  It  was  got  here ;  and  tben  the  respon- 
dents say,  we  will  agree  to  the  composition,  hut  remember,  we 
will  not  discharge  the  cautioner  in  the  suspension.  There  ia  no 
man  of  the  strictest  honour  or  principle  who  would  _nol  hare 
doiie  the  same.  It  is  said,  this  reservation  was  not  communi- 
cated to  the  other  creditors.  I  observe  that  Neil's  debts  amount- 
ed to£ieOO.  The  respondents  were  creditors  for  upwards  of 
£  165 ;  and  was  it  reaaonable  to  think  thst  the  cautioner  in  a 
suspension  for  a  bill  of  £26  would  hare  been  thought  of  for  a 
moment  by  tbe  other  creditors,  in  sgreeing  to  the  compoaitiDa? 
What  Interest  have  the  creditors,  or  the  cautioner  for  the  com- 
position, to  object  to  the  respondents  getting  the  benefit  of  tha 
caution  found  in  tbe  suspension  ? 

-Lord  Frtiidml. — I  think  the  reMTvation  was  perfectly  itpl 
and  competent.  Suppose  ibal  a  msn  is  my  tenant  in  a  boose, 
snd  he  is,  besides,  owing  me  a  debt  of  £^00,  and  that  I  ae- 
cepr  acompotilion  on  my  debt,  but  reserve  niybrpolbec  for  tbe 
rent,— or  auppoae  ibat  1  bold  an  heritable  bond  for  part  of  my 
debt,  and  that  1  reserve  my  heritable  security,  are  nut  such  re- 
serrstions  perfectly  legal?  It  is  true,  that  in  judicial  eomposi' 
tions,  these  secnntiea  must  be  valued, — that  is  another  aflkir. 
But  there  is  no  illegality  in  the  leservation. 

The  Court  adhered,  with  additional  expenses. 

First  Division. — Lord  Ordinary,  Corehoose. — -Icl.  Dean  of 
Faculty  (Hope), and  J.  Faterson;  JohnCullen,  W.5.,  Agent. 
— .4if.  Skene  and  Dnnbar;  John  Rymer,  W.S.,  Agcat.— Ui 
Bell,  Clerk.— [(.'.  D.] 


ath  December  1B3S. 
No.  OI.-~jAMn  Grakt.  Punuer  ^  Adweator,  v. 
Jakes  Gordon  &  Others,  Baaffihire  Road  'i'nu- 
teei,  Difenderi  Sf  Retpoadent: 

Turnpike  Road  Act — A  Read  Act  having  proviilid,  tkat  any 
mirran/  for  UappiHg  th*  nah'ng  of  roadt  under  tkt  Act  ^/ugU 
ht  rrealttd  on  coMiien ;  and  thai  all  aetiam  aiu(  essa^aiMf 
tkuyU  bt  imtutuud  mikim  m«  wunlki ;  tul  tkt  IrajlMi  lut  kaf- 
int  ofired  eetnptnialitit  to  lie  per^  t^e  latirtg  panenicH  of 

,^.....Jc 
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the  greuntl,  or  gol  a  jury  tummetud  f«  atiru  tlu  damage,  oi 

proviiUil  Ay  tlu  Ael — Held,  in  reiptct  thi  Ittmt  oftkt  Act  ireur 

illfgal. 
Anjuieseence — CircHmttaneet  in  vAick  a  party  having  acfitieteed 

in  ajadgBienl  of  the  Skrrif  far  ■  year  an^  ■  half,  rtfuiiHg  kim 

interdict  ogninil  road  tnttteei,  nut  krU  barrtd  /rom  iAUtUng  IK 

an  aclion  afejecliotl,  inCrttiton  and  damagti. 

By  Hti  Act  paxsed  in  1804,  the  defenileri  iind  othpra 
were  nppointeJ  trustees  Tor  making,  repairing,  «nd 
altering  the  road*  io  the  connty  of  Banff.  The  tra«- 
tees  were  empowered,  at  their  district  meeting*,  an- 
nually to  dfterrnine  what  rondx  should  be  made  and 
altered;  and  it  wain  provided,  that  if  the  trustees  did 
not  come  to  an  agreement  with  the  owners  or  occu- 
piers of  the  groand  necc^fsary  to  be  talcen,  npplicatiun 
shoald  be  made  to  the  Sheriff  to  lummun  a  jury  to 
value  it,  and  thereafter  to  decern  for  payment  of  tbe 
damage.  The  At-t  goes  on  to  provide, 
"  Tint  in  nae  any  per.^an  interesled  shall  apply  for  and  obtain 
fmrn  any  Jiiilge  cuinprtent,  a  wamuit  for  «tDp|>inR  ibe  execution 
of  any  of  tbe  rOddi  tu  lie  made  under  autboriry  uf  tbii  Act,  (tie 
■aid  Judge  \i  hereby  directed  and  empowered  10  recil  ajch  mr- 
rant,  and  remove  any  itst  obtained  as  aforeiiBid,  provided  auS- 
eient  caution  is  found  by  the  reipertive  truitern  therein  named, 
tar  the  amount  of  >uch  damage!  aa  may  br  ultimately  awarded 
to  tbe  penon  suing  for  the  tame,  and  aicertained  in  manner 
herein  after  preacrihed." 

Thfl  Act  farther  provided, 
"  That  any  peraon  wbo  aball  (bink  himsflf  or  faenelf  ag^eved. 
by  any  proceedini^  to  be  had  in  tbe  execution  of  thii  Act,  for 
whirb  no  panicnlar  relief  hag  been  hereby  provided,  may,  within 
aix  montba  after  tbe  matter  romplained  of  ahall  be  done,  but  not 
Hfterwartla,  appeal  to  the  Juaticea  of  the  Peace,  at  the  Qiiarter- 
aessions,  for  the  cuunty  of  Banff,  the  appellant  giving  fifteen 
dayi  previoui  notice  of  lueb  appeal  to  the  defender  or  defender, 
nnd  to  the  clerk  of  the  aaid  trutleea,  and  to  the  clerk  of  the 
Juntice*  of  the  Peace,  which  Juatirea  shall  have  authority  to 
bear  and  determine  the  matters  in  diapute,  and  their  judgmeiit 
therein  ihall  be  final.' 

And  it  i*  aUo  provided, 
"  That  all  actions  and  conplaiota,  for  all  and  every  the  penalties 
and  forfeitures  imposed  by  this  Act,  or  for  any  wrong*  done,  or 
injuries  mffered,  in  any  matter  hereto  rela  I  ire.  or  in  eonaequence 
of  any  of  the  powers,  by  ibia  Act  \!,\\tn  and  granted,  shall  be 
commenced  wilbin  the  space  of  six  calendnr  months,  after  llie 
penalty  or  forfeiture  is  incurred,  or  wrong  done,  or  injuries  suf- 
fered, and  not  afterwards." 

At  the  annaal  meeting  of  the  trnsteM  of  tbe  Gflh 
or  upper  district,  held  on  Slat  June  IHSS,  an  altera- 
tion was  authorised  to  be  made  on  the  road  leading 
from  the  schoolbouie  of  Tomnuliloggan  to  the  ford  of 
ConglaM  at  ItutbveD,  according  to  a  plan  and  upeui- 
fication*.  This  alteration  carried  the  road,  for  a  short 
distance,  through  a  diflFerent  part  uf  the  pursuer's 
farm  than  it  had  passed  before ;  and  tlie  workmen 
having  commenced  operations  on  the  8th  July  182B, 
the  pursuer,  on  tbe  lOth  of  that  month,  presented  a 
petition  to  the  Sheriff  for  interdict  and  damages.  In 
anawer,  the  defenders  alleged  that  they  had  intimated 
to  the  pursuer  their  willingness  to  find  caution  for,  or 
pay  any  damages  to  be  sustained  by  him,  whii:h  could 
not  amonnt  to  tOs.,  as  he  got  the  old  road  tu  throw 
into  his  Geld  ;  that  be  had  acquiesced  in  their  proceed- 
ings ;  and  that  the  present  applii^ation  could  only  have 
been  competently  made  for  uiiilinn,  or  for  summoning 
a  jury  in  terms  of  the  Act.  Un  12th  August  1B28, 
the  Sheriff, 


"  bavinf  sdviaed  tbi*  process,  before  further  answer,  appointa 
the  reapondenti,  f  us  trunteea.  in  termi  of  tbe  Act  of  Piu-lta- 
ment,  to  find  lufflcient  c*uliuii  to  the  petitiuner  for  tbe  amooDt 
of  such  damages  ai  nxay  be  ultimately  awarded  to  him,  on  ac- 
count of  lbs  operations  complained  of,  and  that  nithin  ten  dap 
from  thia  date." 

A  reclaiming  petition  was  refused  on  29th  Aogii«t 
1828.  A  bond  of  caution  having  been  lodged  on  I3th 
November,  the  Sheriff- substitute,  on  I&tb  November 
1828, 


On  6th  April  I8'!0,  the  pnrsaer  raised  an  action  of 
ejection,  intrasion  and  damages,  before  the  Court  of 
Session,  against  the  defenders.  Defences  were  lodged, 
pleading — 1.  That  it  is  rrf  ^Wica'n  under  tha  judg- 
ment of  the  Sheriff  diiiint^sitig  the  application  for  in- 
terdiut,  acquiesred  in  by  the  pursuer,  that  the  altera- 
tion of  the  road  was  a  competent  and  regular  pro- 
ceeding under  the  Statute,  so  that  the  porsiier  ctin 
recover  nothing  but  the  damages  thereby  oocaaiant-d. 
— II.  That  the  proceedings  uf  the  defenders,  the 
trustees,  being  strictly  correct,  and  within  the  atatD< 
tory  powers,  the  conclusions  of  the  libel  are  entirely 
groundless. — III.  That  the  conclusions  for  dama^ria 
are  incompetent,  an  damages  can,  in  terms  uf  the 
Statute,  be  recovered  only  by  application  to  the  Qaar- 
ter-SMSions,  or  by  the  verdiet  of  a  jury  summoned  hj 
the  Sheriff,  as  the  Statute  directs.  In  October  1830, 
the  pursuer  advocated  tbe  Sheriff  Court  process,  06 
eontiiieenliam  uf  his  action  for  damages;  and  tbeae 
cages  liaving  been  conjoined,  and  a  record  closed,  the 
Lord  Ordinary  (Fullerton J  pronounced  thia  interlo- 
cutor : 

"  The  Lord  Ordinary  (June  15.  IS33,)  having  heard  eonnael 
fur  the  partiea.  Finds,  that  in  tbe  pursuer's  nppliaition  fur  an 
interdict,  the  Sheriff  oliinutely.  on  I5[h  Nuvcmber  1828,  re- 
called tbe  interdict,  in  retpect  of  the  respon drills,  the  present 
defenders, '  f  ua  truateea.  in  terms  of  ihe  Aci  of  Parliament,  hav. 
ing  found  aufficient cnulion  to  Ihe  petitiuner,  (the  pursuer.)  for 
Ihe  amount  of  auch  damagea  as  might  be  iiltimuieiy  awarded  on 
account  of  the  operationi  complained  of:'  Fitidn  that  tbia  judg- 
ment was  acqniescrd  in.  and  that  the  operation!  utthe  defenders 
were  allowed  to  be  carried  through  without  farther  cballenge: 
Finda  that  the  present  summons  of  ejection,  intrusion  and  da- 
mages, was  notraiaed  till  April  183U,  and  that  the  advoeatioo 
of  tbe  Sheriff's  judgment  was  not  brought  till  January  1831  : 
Finds,  in  these  circnmstances,  that  the  punuer  bsving  so  long 
acquiesced  in  the  judgment  of  tbe  Sberiff,  and  having  taken  tbe 
beiioGt  of  tbe  caution  therein  aerared  to  bim,  ia  hatred,  bnih  bj 
(be  limitation  uf  the  Statute,  and  at  eomniLiti  Uw,  fiom  insisrii^ 
in  the  present  proceedings,  and  therefore  dismiaaei  these  con- 
joined actions,  and  decerns  :  Finds  tbe  defenders  entitled  to  ex- 
pensea,  and  remita  tbe  account,  when  lodged,  to  the  auditor,  to 
tax  [be  aame,  and  to  report;  reserving  to  Ihe  punuer  hia  right, 
under  the  interlocutor  of  Ihe  Sheriff,  to  acertoin  Ibe  amount  of 
the  daraagrs  for  which  caution  waa  found,  in  tbe  nods  ptHOicd 
nut  by  the  Suiute.' 

The  pursner  reclaimed,  and  oleaded — Tliat  the  in- 
terlocutor embodied  two  mistakes  in  point  of  fact; 
fur,  itt.  No  interdict  had  ever  been  gnmted  in  the 
Inferior  Court;  and,  id,  Tbe  road  was  completed 
prior  to  tho  termination  of  the  proceedings  before  the 
Sheriff.  There  was  therefore  no  room  for  the  plea 
of  acquiescence ;  and  as  the  proceedings  of  the  de- 
fenders had  not  been  in  tenns  of  the  Statute,  the 
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c1aa*M  qnated  from  it  ai  to  the  form  of  proceedings, 
aod  the  limitadoD  of  Actions  for  redrau,  did  not  «pplf  • 

Tlie  Conrt 
"  Ailer  tbe  interlocutor  of  Cbe  Lord  Ordinary,  rertaimed  igBtnit ; 
■nd  in  respect  that  the  lenni  of  the  Act  of  Parliament  were 
not  duly  observed  and  complied  with,  find  that  ibe  defmdera 
were  not  entitled  to  encroach  on  the  rann  of  the  punuer; 
and  remit  to  tbe  Lord  Ordinary  to  proceed  further  in  the  cauie 
■1  aball  be  juit ;  find  the  pursuen  eniilled  to  ripenaea,  under  re- 
aervation  of  such  eipfnaes  bb  mny  be  avBiUble  in  the  further 
diaruuion  of  the  cause ;  and  remit  tbe  account,"  &c. 

Finit  Di  villi  on. —Lord  Ordinnry,  FulUrton Act.  P.  Ro- 
bertson and  Maidment;  Jiinies  John  Praiwr,  W.S.,  Agent— 
jtU.  Pyper;  DugM  Grant,  Vf.  S.,  Atient.— Mr  Bell,  Clerli.— 
iG.D.] 


Slh  Oecem&er  1H3S. 

No.  92. — DuNCAS  Marti !f,  Advocalor,  v.  Jamks 

Hadden,  liespnndent. 

PrOcefB — Multiple  poind!  rig — CiVckmrtonrw  in  uAirh,  >a  an  ad- 
iwrafion  af  a  firocttt  of  Kvl'iplepo'iHdimt,  lie  Cayri  alhimd  a 
claintnnt  lo  be  repontrt  againil  a  iol'lin^  or  eonlttttd,  pre- 
ImUTtad  hy  the  SSer^  more  than  Imo  ftturt  prennvili/,  on  pay. 
ncRl  ufiuck  etpeiuci  ai  Ike  Lord  Ordtivry  ihatUd  IkiiijutI, 

Id  October  lti24s  Fi*lier,  trlio  wan  indebted  to  Kid. 
Bton  in  £46,  brought  a  multiplppotndinff  before  the 
Sheriff  of  LRnarkaiiire,  t(»  have  it  determined  which  of 
Kidaton't  creditor*  had  right  to  the  said  turn.  Variouii 
arretting  creditor*  lodged  ciaima  in  the  maltiplfpolnd- 
ing,  and  amongit  other*,  the  advocator,  who  had 
arrested  on  27th  March  1B22.  A  claim  was  aUo 
lodged  for  the  respondent,  founded  un  a  druft  for  £50, 
dravrn  bj  the  common  debtor  on  Fislier,  in  favour  of 
tlie  respondent,  ivhich  had  been  prntptlPd  for  non-nc- 
ceptance  un  liith  January  1826.  It  was  objected  tu 
the  odvocator'a  cUira,  that  a  i^uHpensinn  iif  a  charge 
for  payment  of  it  had  been  presented  by  the  common 
debtor,  and  that  nntil  that  Himpensiim  v{ii*  disposed  nf, 
the  advocator's  claim  cnuld  not  be  siisiained.  On  4'th 
April  1831,  the  Sheriff  found,  in  respect  ihia  KUipen- 
sion  betireen  the  advocator  and  the  common  deotor 
{who  bad  by  this  time  died),  had  been  asleep  for 
aerenil  years,  «nd  that  the  ttdvucntor  appeared  to  have 
no  intention  to  revive  it,  iir  to  evtahliah  liis  alleged 
claim,  that  claim  fi>II  to  be  repelled  ;  and  therefore  the 
Sheriff,  on  17tb  Atigunt  IbSl,  ranked  and  preferred 
the  other  claimant*,  in  the  order  of  their  diligences, 
and  decerned  accordingly.  A  petition  for  the  adro- 
nator,  craving  deUy  for  three  months,  was  refused  on 
'2ftd  May  1832,  in  respect  the  iiiterluuutor  of  4th  April 
1831  had  been  allowed  to  become  final.  Amotion, 
to  be  allowed  to  put  into  pro(^ess  a  certificate  by  an 
assistant  clerk  of  Session,  bearing,  that  a  sammons  of 
wakening  and  trimnFerence  of  the  snspender's  process 
bad  been  lodged  with  him  to  be  called,  was  refused  on 
4th  Joly  183-^.  Thereafter,  on  24th  October  1832, 
tbe  renpondent  was  found  to  be  an  onerous  and  bona 
jide  holder  of  the  draft  for  £50,  and  ranked  and  pre- 
ferred tertio  liKn  on  the  fund  in  medio.  The  advocator 
presented  aa  adrocaliun;  and  having  obtained  a  ducreet 
in  the  suspension- process,  finding  the  letter*  orderlv 
proceeded,  he  produced  that  decreet,  and  pleadeJ, 
That  the  delny  in  bringing  the  sn<ipen«iun  to  a  close, 
having  originated  in  tlie  difficulty  of  finding  out  the 
parties  against  whom  the  action  of  ttnnsference  fell  lo 


be  brought,  he  ought  to  be  reponed  against  the  hold- 
ing u  confessed,  pronounced  by  the  Sheriff,  and  his 
claim  preferred  to  that  of  the  respondent,  whose  pro- 
test was  dated  aubiequent  to  the  advocator's  arrest- 
ment. The  respondent  pleaded,  That  the  bolding  an 
confessed,  having  been  prononnced  after  the  most 
ample  and  repented  indulgence,  the  advocator  could 
not  be  reponed  against  it;  and  that  although  he  were 
ao,  the  advocator's  claim  was  not  instructed.  The 
Lord  Ordinnry  (Fullerton)  on  15th  February  1933, 
ordered  tho  decreet  in  the  suopension-process  to  be 
withdrawn  in  hoc  statu,  reserving  to  the  advocator  tu 
tender  prodnciion  thfreof  at  the  debate;  and  thereafter, 
on  Slst  June  18:1:1,  his  Lordship 

"  repeta  the  reaoona  of  advontion  ;  remits  the  cause  timplicilrr 
to  (lie  Sheriff,  and  decerns;  Kinds  the  respondent  entitled  loci- 
penaes,"  Sic. 

Ibe  advocator  reclaimed  ;  and  tbe  Court 
"  Rnal  the  interlocutor  complained  of;  advorate  the  nm*.  iind 
sustHin  the  rea<on>  of  advwalion,  to  the  elTect  of  reponing  the 
■dviM-Btor  BgHiiiBt  ihe  huldinit  m  conlesBed,  pronounred  by  the 
ShiTJff ;  remit  to  the  Lurd  Ordinnry  to  repone  bim  acmrdiiiKly, 
on  pnfinent  to  tbe  respondent  of  such  exprnaea  a«  to  bis  Lord- 
ship shall  seem  just ;  and,  f  uoarf  illra,  to  do  in  tbe  whole  eause 
aa  10  his  Lordship  shall  seem  jusL" 

First  Division. — Lord  Ordinary,  Fullerton.— jlrt.  Sandrord; 
Daniel  Fisher.  S.S.C.,  AKcni.— ,fJi.  A.  M'Neill;  Dundasand 
JameMHi,  Agents.— Mr  Holland,  Clerk.— [G.  D.\ 


5th  December  1633. 
No.  55. — Jaubs   DoKALDaoH  and  Jahrs  Pinkek- 
TON,  PunucTn,  V.  Manch£8TBK  Insdhavck  Coh- 
PANV.  Defenders. 

Procra*— Special  Case,  Form  of—Pfrtiei  at  a  Irial  taviif  ean- 
umrd  te  a  ucrdiel  for  ihi  purtum,  tulgtei  lo  a  ipreimi  cat  fir 
Ihe  opiaiaH  oj  Ihe  CumtI,  on  llitfacu  aitmilled  ai  Ihe  Iriot;  anil 


■B,to<lie.. 


•c-l  al 


the  V'-cial  laie,  and apiiended  the  Jh'I^i-i'  nolei  of  lie  etidentt, 
and  aUeaierU'BfdocHme«l' — Held,!.  Thai  lie  tout  mu  impro- 
ptrlg  dnam,  and  Ihal  Hotiiig  iiil  lie  admiltedJacU  AotiU  ham  \ 
been  inlrodueesl, — //■  Tial  Ihi  Court  would  nol  taaclion  any 
interference  wilh  Ihe  province  of  the  jurif  of  veighitig  eti-tence. 
—III.  Thai  tie  Ct«Tl  H'Ok/</  nui  gior  iu-lptieni  on  Ike  caie  m 
ill  prtient  ahe/ie.  unlru  Ike  porliei  agreed  ta  aiide  by  lie  jadg- 
meiU  of  Ike  Court  belo». 

This  was  an  action  for  recovery  of  £409,  as  the 
value  of  certain  parcels  of  wheat  insured  with  the 
Mancheitter  Insurance  Company,  and  which  bad  been 
destroyed  by  fire.  An  issue  to  this  effect  was  tried  on 
13th  March  183.'};  and afier  evidence  wasaddiiced,  the 
parties  agreed  that  a  verdict  hIiduM  be  given  for  £401 
for  the  pursuers,  subject  to  tbe  opinion  of  the  Court 
Dp<in  a  special  case.  Tbe  special  case  was  accordingly 
lodged,  and  on  being  looked  into,  it  was  considered 
imperfectly  drawn.  Instead  of  merely  setting  forth 
facts,  it  stated  the  evidence  of  tho  facts,  and  gnve  it  in 
an  appendix  at  large,  taken  from  the  notes  of  tlis 
Judges  verbaliai,  the  contents  of  the  documents,  as 
spoken  to  by  witnesses,  and  also  the  documentary 
evidence,  which,  though  admitted  to  be  genuine,  wus 
not  before  the  Court  and  jury ; — the  cose  then  con- 
cluded as  follows : 

"  The  question  for  the  consideration  of  (he  Cow  t  W,  w  hi-iher 

shall  be  of  opinion  that  (he  pursners  arc  eii(iili-d  lo  n'covrr.  die 
verdict  for  jC^IIM  is  to  aland ;— if  tbv  C  ourt  shrill  be  ul   ui.ii>iun 
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AU  tbe  pnmieri  are  not  entided  to  recover,  then  the  defenden 
ue  (D  br  uioiliied  from  tbe  concluaiona  of  the  meliop  ;  and  it  u 
■greed  [bat  the  Court  U  to  be  «t  liberty  to  fonn  the  uma  in- 
ference from  the  evidence  u  the  jurf  might  have  done." 

It  appemred  tbat  the  ckm  had  b«fin  modelled  on  one 
drawn  in  the  Court  of  CommoD  Plena  in  Englnnd. 
After  ihortly  recapitulating  the  circamitancei  wliicb 
gave  origin  to  the  apecial  ca«e  being  prepared, 

liu  Lanl  JtiUke-Cleti  tuud  to  the  pirtiet,  that  after  looking 
into  the  special  case,  which  had  been  prepared  and  printed,  and 
after  eoniuUing with  thevcry  learned  and  venerable  Jud^  lately 
at  the  head  of  the  Jury  Court,  wbo  had  great  experience  in  thne 
nutiera,  and  who  had  correapnnded  witb  Chier.Juitlce  Tindal 
on  the  lubject,  it  wm  the  opinion  of  the  Court  that  chia  ipecisl 
eaie  wal  improperly  drawn.  Nut  only  the  facte  on  wbicb  the 
point  of  law  wa«  raised  were  introduced,  but  the  whale  of  the 
evidence.  They  could  not  aanction  the  principle  of  auch  inter- 
ferenee  with  (be  province  ofa  jucy.  It  appeared  that  a  laxity, 
in  thii  reapcct,  in  preparing  apecJal  caaea,  had  crept  into  the 
practice  of  Ibe  Courts  of  England  within  the  laal  ten  yean. 
There,  hoirever,  it  ma  not  ao  material,  aa  tbe  dedaion*  of  tbe 
Courta  on  apecial  caaea  were  final,  and  could  not  be  appealed. 
Unleaa  the  partiet,  therefore,  agreed  to  abide  by  tbe  judgment  of 
thia  Court,  tbe  special  ease  now  framed  would  require  to  be  en- 
tirely remodelled.  It  wa*  not  in  ■  ibape  to  go  to  the  Houae 
of  Ijords,  if  the  partiea  ahould  not  acquiesce  io  the  judgment 
of  this  Court. 

The  partiei  requested  time  to  consider  what  course 
they  ihould  pursue.  It  was  expreMly  intimated,  that 
the  manner  in  which  the  present  cuae  wm  drawn  was 
not  to  form  a  precedent  for  any  future  case. 

Second  Division. — Act.  H.  J.  Robertson. — JO.  Buchanan. 
—  Campbell  and  M'Dowall,  and  Cunninghame  and  Walker, 
Agents.— Mr  Tbomaon,  Cleric.— [.J.  IT.fr.] 


6th  December  1S33. 
No.  94. — Archibald  Wight,  Punuer,  v.  William 
EwiMo,  Dr/ender. 
Process— Expenses. 
A  party  having  brought  an  action  of  damages  on 
various  grounds,  two  of  which  were  abaodoned,  in- 
terim decree  was  giyen  for  tbe  expenses  incurred  re- 
lative to  these  two  grounds,  and  the  Court  refused  to 
supersede   extract,   on  the    allegation  that  damages 
might  be  found  due,  sufficient  to  compensate  these  ex- 
penses. 

First  Division. — Lord  Ordinary,  Corehouse. — Act.  P.  Ro- 
bertson; James  Adam,  W.  S.,  Agent. — All.  Jameson ;  James 
Buniess,  S.S.C,  Agent.—Mr  Bell,  Clerk.— [G. />.] 


6th  December  18S3. 
No.  95.— Carolini  Kbhmbdt  or  CnnHiE,  Puriuer, 

r.  Jaues  Curhib,  Defender. 
Husband  and    Wife — Separation — AUmrat  —  Initrim  aHmrnl 
mmif   t(  owsnM  M  a  wifii  purtubig  apnittn   of  laparalioH 
■gaintt  ktr  kaib»Hd,  *H  lAe  ground  of  maltmtMtnl,  atlhoygk 
Jit  Im  eilMUhed  no  semiplens  probacio  of  iht  libel. 
In  this  case,  which  is  reported  ante.  Vol.  VI.  p.  65, 
tba  Lord  Ordinary   (Corehouse)    reported  to    the 
Court  the  general  question,  argued  in  minutes  of  do- 
bate,  Whetiier  a  wife  pursuing  an  action  of  separation 
a  menta  et  ihoro  a^inst  ber  haiband,  on  the  ground 
of  maltreatment,   is  entitled  to  demand  that  an  ali- 
ment shall  be  modified  to  her  ab  initio  lilit,  and  before 
■he  has  brought  a  temiplena  probaiio  of  her  libel  ? 
Lard  Gillif. — We  adhered  to  the  jndgment  giving  £90  of 


interim  aliment,  on  the  ground  that  it  was  not  objected  to.  It 
uipears  to  me  tbat  there  is  uo  use  in  detrraiining  prospcctivelf 
the  general  question.  Tbe  pursuer  ahould  go  to  tbe  Lord  Or- 
dinary, and  ask  a  farther  interim  slimrat,  and  if  he  refuaea  it, 
then  she  may  eotne  here. 


Lord  FrttidtHt  agreed 
Lord  Bolgrag, — I  can 


algraa. — I  can  never  ssnction  the  principle  endcavour- 
I  be  maintained  by  this  lady,  tbat  from  the  moment  ■  wife 
Is  separated  from  her  husband,  ahe  is  entitled  to  an  aliment. 
The  Commlsssriea  gave  it  only  after  proof,  aiid  chiefly  with  a 
view  to  the  conduct  of  the  caae. 

Lont  GiUia.—I  think  £-iO  is  very  little  for  nine  months^ 
Tbe  hnsbaad's  salary  is  auted  to  be  jCIAO,  and  I  think  a  fanbc* 
sum  should  be  given, 

Dion  of  Faculty,  for  defender. — We  will  not  oppose  ■  de- 
cree by  the  Lord  Ordinary  for  a  small  sum  additional,  since  that 
is  your  Lordahipa'  opnlon,  but  it  is  uonecessaiy  to  determine 
the  general  question. 

An  interlocutor  being  tbAn  proposed  in  the  terms 
quoted  below : 

GnJaiB  Bell,  for  defender,  olgected,  that  it  aemied  to  ins- 
ply  tbat  the  Cuurt  held  they  had  power  to  award  an  interim  all- 


is  quite  diflerent  from  the  general  question  as  to  awarding  a  per- 
manent aliment. 

Lord  Fretidtnl  agreed. 

Lent  Balgrai/  also  agreed.  My  observation  merely  waa,  that 
the  doctrine  of  Ibe  pursuer  is  carried  too  far,  in  maintaining  that 
a  wife  is  entitled  to  aliment  the  moment  she  i«  separated  from 
her  husband. 

The  Court 
"  Remit  to  tbe  Lord  Ordinary  to  determine,  whether,  in  tbe 
circumstances  of  this  ease,  any,  and  if  any,  what  further  «nm  of 
interim  aliment  ought  to  be  allowed  to  the  pursuer,  and  to  pro- 
ceed further  iii  the  cause  as  shall  be  just.' 

First  Diviaion Lord    Ordinary,  Coreboose.  —  Jcl.  Jamea 

Miller;  A.  Roberiaou,  W.S.,  Agent.— ..4ft.  Dean  of  Faculty 
(Hope),  and  Graham  BeU;  W.  Hunt,  W.S.,  AgenU— Sb 
Bell,  Clerk.— I  G.i).] 


0.  J.  A- 


6lh  December  1833. 
No.  96^— Miss  J.  Brown,  &c.,  PurtuerM,  \ 
Cheyhb,  Ac,  Drfender*. 
Title— Teating  Clause— Ranking  aiid  Sale— Pni^ierr;  Xtrriitg 
bent  includtd  in  a  praceu  qf  ranking  and  tale,  and  ofterwitrdM 
ilrvci  out  iy  prioale  arranjniienJ  ifUt  Iht  muer,  hit  etnlrmry 
lo  tke  mill  of  a  creditor  ;  and  a  ditpoiUioM  to  laid  frepertjf  kam- 
ing  ittngiten  It  a  purchatfr,  oftMck  Ikt  teling  eUut»at  not 
filtd  up  till  after  lie  duUK  tf  iht  graiUir ;  aid  being  frodueed 
in  Court — Helil,  Ihat  Ihe  purekuter  woi  nol  bouml  to  lolce  tuch 
aliile. 

This  case  is  fully  reported  antea,  Vol.  V.  p.  303, 
which  see.  The  Lord  Ordinary  had,  on  l7th  Janiurj 
1SS3,  pronotinced  this  interlocutor  : — 

"  Hsviog  beard  parties'  procurators  on  ths  title  which  baa 
been  offered  by  the  defenders — Finds  tbst  the  aame  has  not  been  ' 
offered  lenptuici,  and  therefore  of  new,  finds  that  the  pursuer  is 
entitled  to  repsvmenl  of  the  sums  paid  on  account  of  tbe  saM 
purebaae,  with  interest,  m  conclutiM  for,  deducting  Ihe  rente 
received,  after  deduction  of  sums  ezpendad  in  rmaiis^ — the  puw 
suet  at  the  same  time  atsigning  over  to  ths  deleiulers,  ea  their 
own  charges,  her  right  and  interest  in  tbe  said  sulgects ;  and  ap- 
points tbe  pursuer  to  put  in  a  state  of  the  sum  claimed  uodrr 
thia  interlocutor:  Farther,  find*  tbe  defenders  liable  in  ex- 
penses," &c. 

Tbe  defenders  reclaimed;  and  the  Court  on  lat 
March  1833,  pronounced  this  interlocutor  : — 

"  In  respect  that  the  pursuer's  Bommona  does  not  condude 
that  she  shall  be  free  of  the  purchase  of  the  subjects  in  qaestioa. 


cV 
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Raeil  the  Intcrloeutor  of  tfae  Lord  Ordii»rf,  and  remit  to  fall 
LordBbip  to  beat  pwtiM  on  the  lufficienc;  of  the  tide  offered 
to  the  punuer,  andif  hii  Lordabip  ibBtl  be  of  opinion  tbit  (be 
title  so  offered  is  good  ind  lufflcient,  to  find  thit  the  pnntieris  itill 
bound  to  accept  [bo  nme,  bat  without  prejudice  to  her  claimi  of 
damagei.  In  temii  of  bar  aummoo* ;  rtaerrii^  all  quesdoni  of 


The  emie  bBring  gone  Inck  to  the  Onter-Hoai«, 
Lord  Medwyn,  on  llth  July  1833,  pronoanced  thia 
interlocutor ; — 

••  Fiads  that  the  title  offered  In  the  dftfenders  to  the  porsuer 
if  not  ineb  ■  title  •>  ibe  li  bound  to  aeceptof !  and  nppointi  tbe 
cause  to  be  called,  in  order  that  it  majr  be  farther  prooMded  with, 
ia  obedience  to  the  inatruclioni  of  the  Court  in  the  interloeotor 
of  lit  March  IS33,  relatiTe  lo  the  terma  of  ibe  luminona.— 
A'oU. — In  coniidering  tbe  sufficiency  of  the  title,  for  which  pur- 
po«e  tbe  raw  bas  be^  remitted,  the  point  ig  not  >o  much  whe- 
ther there  is  much  probatrilitr  of  CTiction.  or  of  an;  party  chal- 
lenging tbe  title,  aa  whether  it  be  eurh  a  title  m  would  be  taken 
by  a  parebaaer  l^m  Hiii  Browo  without  objection,  or  without 
aooe  farther  guarantee,  oral  least  a  diminished  price?  The  ob- 
jections stated  to  it  are — lit.  That  in  tbe  diepositiim  by  tbe 
trustee,  the  testing  clause  was  filled  np  after  it  was  produced  in 
Court,  and  after  tb«  deatb  of  tbe  trustee.  Sit,  That  the  price 
ia  stated  in  it  at  £tSi,  instead  of  £SK,  although  with  a  cor- 
reapaadiag  dlmi notion. of  CN-da^.  3d,  That  the  subject  was 
Btrnck  out  of  tbe  raoliing  and  sale  bjr  an  amngeioent  witb  tbe 
creditor  who  raised  it,  not  objected  to^  but  not  assented  to,  by 
the  common  agent,  because  he  coutd  not  obtain  the  consent  of 
one  of  the  creditors,  With  regard  to  the  id.  the  defenders 
offer  to  settle  with  tbe  pursuer  in  the  original  terma,  and  lo 
take  an  oUigntion  for  payment  of  tbe  portion  of  tbe  feu.duty 
purcbaied  up  to  themaeWes,  and  this  seems  luffieient,  provided 
tbe  deed  be  executed  at  their  expense.  Ai  to  tbe  \u,  the  Lurd 
Ordinary  views  it  as  a  aerious  objection,  and  tbe  beat  answer 
to  it  ia.  that  there  Is  probably  no  person  who  is  in  lituto  to  urge 
it.  Yet  a  purchaser  would  probably  acTuple  to  take  such  a 
title.  Again  aa  to  tbe  9d,  the  subjects  hare  not  been  (truck  oat 
of  the  proces*  by  a  decree  of  the  Court,  finding  tbat  they  ought 
nerer  to  bare  been  included  in  it;  but  by  an  anangement,  to 
which  the  assent  of  one  creditor  has  not  been  obtained,  and 
wbich  on  that  account  is  only  not  objected  to  by  the  common 
agent.  The  decree  of  certilication  which  had  been  pronounced 
before  tbe  claim  far  Mi^s  Brown  was  produced  was  recalled, 
nod  subsequently  the  subjects  stniek  out,  '  in  respect  and  In 
tenna  of  the  foregoing  minute  and  anttvert.'  It  is  said  (bat  tbe 
creditor  who  did  not  agree,  has  no  interest  toehalleiige  this  pro- 
ceeding, although  it  lets  in  a  claim  excluded  by  tbe  decree  of 
certification,  the  effort  of  which  is  to  strike  out  a  valusbte  sub- 
ject from  the  sale.  That  the  creditor  who  will  not  be  paid  from 
the  other  subjects  baa  not  an  interest  to  chnllenge  is  not  so  clear, 
— at  leant,  aa  to  preclude  all  risk  of  challenge;  and  an  intending 
purchaser  might  estimate  this  risk  so  hiEh  as  to  preclude  a  pur. 
cfaose,  and  make  him  prefer  another  subject  with  an  unimpeacb- 
•ble  title.  In  short,  tbe  Iiord  Ordinary  is  not  aatisGed  that  the 
puisuer  ia  bound  to  accept  of  this  title,  conaiderini;  what  the 
correct  rules  of'bnsiness  entitle  her  to,  and  bow  differently  sbe 
would  tuTebeen  situated  if  these  bad  been  obserred  as  to  her 
purchase,  aa  thfy  were  in  ahotber  purchase  by  tbe  s^me  agent 
about  the  same  tipie." 

Tbadflfenderkredaimed.    At  adriitng, 

X.ord  CVinxMie  stld,  there  had  nerer  been  a  penon  worse  used 


Dot.  If  there  sras  an*  risk  rvn  at  nil  of  its  being  bad, 
not  to  be  subject  to  otiier  litigation  lo  substantiate  it.  If  there 
were  any  rational  doubts  entertained  that  the  title  was  not  good, 
ahe  waa  not  bound  to  take  it.  He  tbooght  there  were  such 
donbts.     Let  tbe  defendt'rt  take^it  themselires.  .      '  .  - 

Lard  Meadoabant  mf  of  the  fery  fome.  Opinion: 

Lordi  Jtuliu-Clerk  and  GitiUee  eonnnred.  .   , '      .^ 

Tlie  Court  adhered. 

Second  Di  vision.  ~Iiord  Ordinary, '  Uedwyn.—4e'.   Mun. 


Clerk.— [J.  W.  H.) 


6tk  December  18S3. 

No.   97.— Christian   Stewabt  or  Mkhziks  and 
Cmildrin,  Purauert,  v.  John  Mknziis,  De/inder, 

Husband  and  Wife — Proof.— Marriage —  Tht  difitutir  Jlanng  wn't- 
ltnakIUrlolhepurtatr,tchchadiiehilillobiM,aadHiiedincott- 
ciibinage  aiih  kim,  declaring  ber'ha  mfi,  in  ttt  event  o/a  child 
being  bom  fnm  their  connexion  ;  and  a  Ion  having  been  bom  / 
cmd  a  decinralor  of  marriage  ai  the  nothtr'i  initance  torlay 
been  brought ;  and  it  hosing  been  alleged  by  the  defender,  thai  laid 
teller  mu  given,  witb  her  inouledge,  for  the  purpoie  ofdetriaing 
a  third  parli/ — Ciretmitancrj  in  vhieh,  I.  Opinion  e 
that  laid  letter,  of  ilielf,  ditl  not  canitUule  a  marr 
That  it  Hi  compelenl  far  the  defender  lo  prove  hit  i 
relaiivt  lo  Ihe  mid  letter,  and  tht  purpotejbr  w&idi  il  woi  giten 
la  the  jmmer. 

The  purtner,  ChrUtian  Stewart,  vaa  in  the  lerTicv 
of  the  defender'!  father  at  Fori.  She  and  her  chil- 
dren brought  a  summons  of  declarator  of  marriage,  le- 
gitimacy, &c>  against  the  defender,  aetting  forth-^That 
in  April  1835,  Christian  Stewart  enterea  into  the  aer- 
vice  of  the  defender,  at  hia  reaidence  at  Dunearea,  as 
hia  honsetceeper:  That  after  repeated  solicttatianiand 
promises  of  marriage  on  the  part  of  the  defender,  ther 
lived  together  ai  husband  and  wife  ;  and  on  the  S5tu 
March  1S26,  the  defender  addresaed  to  her  the  fol- 
lowing holograph  letter  : — 

"  DmsAns.tUUt  Ifore*  1836.— Cbrist^,— Too  and  I  baWiqr 
lived  together  as  roan  and  wife  for  some  time,  I  hereby  declare 
you  to  be  my  lawful  wife,  in  the  event  of  a  cbibi  being  bom,  In 
consequence  of  the  present  connexion  betwixt  us — And  I  am, 
your's  truly,  (Signed)    John  Mkmziks,  of  ChesthilL" 

Catherine  Menaiea  was  bom  on  the  10th  Jane  1827, 
and  John  Meniies,  junior,  on  the  18lh  Norember 
1829,  during  the  sobiistenee  of  the  interconne  between 
the  defender  uid  their  mother.  A  record  was  mad* 
up,  and  the  pBrsner,  in  her  condewenilenGe,  tnvrni, 
that  the  letter  foonded  on  was  delivered  to  her  at  the 
end  of  1827,  or  beginning  of  1828,  in  lien  of  the 
original,  which  was  amissiag.  On  the  other  hand,  ths 
de^nder  arerred,  that  in  the  ix>urse  of  the  rear  1827, 
he  became  aequaiDted  with  a  young  lady  of  the  name 
of  Macdongafl,  and  engaged  to  marry  her.  Aftei^- 
wards,  however,  he  became  desiroos  of  breaking  off 
that  engagement,  and  being  unwilling  to  assign  any 
reason  for  doing  so,  which  could  prove  offensive  to  the 
feelings  either  of  that  lady,  or  of  bar  relations,  h« 
£slsely  pretended  that  be  fvas  qndar  a  prerioiis  eo- 
^tgetaenl-to  marry  the  pursuer.  Me  accordingly  in-  . 
stmoted  the  porsuer  to  make  a  similar  statepien^ 
in  case  any  questions  shonid  be  pot  to  her  bj  th« 
friends  of  Mis*  Macdougall ;  and  with  (he  view  of  sBp- 
por ting  her  stateipent,  he  wrote  the  letter  above 
qnotetf  and  delivered  it  to  her.  At  the  time  when 
be  did  so,  he  explained  to  her  that  he  had  no  intentioa 
of  thereby  aoaking  her  his  wife,  and  the  letter  waa  re* 
ceived  by  ber  npon  that  understanding.  Althongh  it 
beari  <}tte  ibe  iUlh  of  Mareb  1826,  it  was  enly  writ- 
ten uul  delivered  to  the  poraner  in  the  ooorae  of  th>- 
year  1828. 

Lord  Medwyn  en  5th  March  1833,  proDonneed  this 
int4rloeuter  ;^ 
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"  Haring  conridcred  tbe  doied  record,  and  beud  coanul 
tbereon,  remit)  to  the  (^mmimarie*,  or  any  one  oftlicai,  to  take 
the  proof  or  the  pBrtie),  and  grant*  wsmnt  for  letten  of  inci- 
dent diligence  (gHinst  wiliiesiei  and  hsTera,"  &c 

The  puratiers  reclaimed,  [irajing'  the  Court  to  find, 

"  In,  That  tbe  fanlograpb  letter  by  tbe  derender,  dated  25tb 
March  ]828,  together  with  the  admitted  cohabitation  of  the 
partin  lubaequent  to  the  letter,  constitute  (legal  nwniBge  ;  ^ity. 
That  the  allegiitions  maile  hf  ibe  deFender,  in  order  to  BToid  the 
conaeqiiencM  of  bia  own  leg*]  admii^iioni,  that  tbe  laJd  letter 
libelled  on  wu  falie,  and  prepared  bf  himielf  or  bia  agenta  for 
{Kirpotea  of  Traad,  cannot  be  admitted  to  probation." 

The  Court  on  Gth  June  ItJ^S,  pronounced  thii  in- 
terlocutor : — 

"  HaTing  heard  raunsel  on  tbe  points  of  law  involired  in  tbe 
aecond  prayer  of  thii  reclaiming  note,  appoint  partiea  to  prepare 
CBies  tbereon,"  &c. 

The  purauers  pleaded — I.  Thattheattempted  proof 
by  witncsste*  ii  inadraiasible,  becauae,  by  ine  Uw  of 
Scotland,  writing  cannot  be  cut  down  or  contradicted 
by  parole  testimony,  except  in  special  circumstance*, 
which  do  not  occur  in  the  present  case. — II.  The  pro- 
posed proof  is  inadmti«ib[e,  becaaae,  in  tbe  face  of  a 
formal  and  authentic  acknowledgment  of  the  inbtig- 
tence  of  marriage,  by  which  the  relation  of  husband 
and  wife  is  conxtituted,  the  admission  of  evidence  of 
private  intents  and  purposes  would  have  the  necessary 
result  of  making  that  permanent  contract  dissoluble  at 
the  pleasure  of  the  contracting  parties. — III.  The  al- 
legation that  the  document  in  question  was  written 
and  subscribed  to  support  a  false  pretence,  and  to 
carry  through  a  deceit  and  imposition,  cannot  be  ad- 
mitted to  probation,  because  no  one  can  be  peihnitted 
to  prore  fraud  in  order  that  he  may  benefit  by  the 
proof. — IV.  There  is  no  reason  in  principle,  and  no 
snffieient  authority  pr  precedent,  fur  holding,  that 
■ucb  a  proof,  as  that  now  tendered,  should  be  receired, 
in  reference  to  the  contract  of  marriage,  which  would 
bo  rejected  in  reference  to  other  contracts.  A  nswered 
— I.  It  is  relevant,  in  defence  against  a  declaration  of 
marriage,  founded  upon  a  written  acknowledgment 
nnder  the  hand  of  the  defender,  to  prore  by  parole 
evidence,  facts  and  circnmatances  tendmg  to  show  that 
no  real  matrimonial  consent  was  ever  interchanged 
between  the  parties.  The  defender  does  not  dispute 
tlie  general  principle  of  law,  that  a  written  contract 
cannot  be  qualified  by  parole  eridence,  tending  to 
abowtbat  the  real  intention  of  the  parties  was  diflfereot 
from  that  which  appears  upon  the  face  of  the  written 
document,  but  he  submits  that  there  are  various  rea- 
sons trhy  an  exception  from  this  rule  ought  to  be 
admitted  in  regard  to  the  contract  of  marriage. 
The  proper  and  legitimate  mode  of  constituting  a 
marriage  is  by  celebration  in  the  face  of  the  chnrch  ; 
and  as  parole  evidence  is  undoubtedly  admissible, 
mther  to  prore  or  disprove  an  all^;ed  act  of  celebra- 
tion, it  can  hardly  be  contended  that  it  ought  to  be 
sxcluded,  when  the  marriage  is  alleged  to  have  been 
constituted,  in  a  less  regular  form,  by  the  mere  de< 
liverv  of  a  written  acVnowledgment.  Besides  which, 
in  all  cases  where  a  form  is  prescribed  by  law,  in 
which  a  particular  aet  ought  to  be  done,  there  is  a 

5 resumption  that  parties  who  fail  to  observe  that  form, 
o  not  really  intend  to  do  the  act ;  and  although,  in 
tbe  uas«  of  marriage,  this  presumption  may  be  over- 


come, yet  it  operates  so  far  as  to  prevent  any  evidence 
which  can  be  adduced  in  support  of  an  irregular  mar- 
riaee,  from  being  necevsarily  conclusive,  or  incapable 
of  being  redargued  by  opposite  proof.  Considerins 
also  that  the  contract  of  marriage  is  distinguished 
from  all  other  contracts,  both  by  the  importance  of' 
its  consequences,  and  by  the  cireomstance,  that  after 
it  has  once  been  formed,  it  cannot  be  dissolved  by  the' 
consent  of  tbe  parties,  it  seems  just  and  reasonable 
that  a  greater  latitude  of  inquiry  should  be  permitted, 
in  order  to  ascertain  whether  the  consent  which  baa 
been  apparently  adhibited  was  real  and  genuine.  To 
snub  sn  extent  has  this  principle  been  carried,  that 
according  to  the  opinion  of  one  very  eminent  lawyer, 
extrinsic  evidence  is  admissible,  not  only  to  show  that 
written  promises  of  marriage,  and  declaratiuas  of  mar- 
riage, were  given  for  a  different  purpoae,  but  even  t« 
show  that  a  marriage  celebrated  in  the  face  of  tbe 
church  was  simulate,  and  that  the  parties  did  not  truly 
intend  to  enter  into  the  relation  of  husband  and  wife. 
— II.  The  fraudulent  purpose  fur  which  the  letter  li- 
belled on  is  alleged  to  have  been  delivered  to  the  pur- 
suer, Christian  Btewart,  does  not  afford  any  gronnd 
for  precluding  the  defender  from  entering  into  a  proof 
of  that  allegation.  None  of  these  persons  upon  whom 
tbe  deception  is  alleged  to  have  been  practised,  are 
parties  to  the  present  action,  and  it  cannot  be  pre- 
tended, that  the  slightest  injury  has  resulted  from  it 
to  any  of  the  portuers.  Under  such  circumstances, 
it  is  submitted,  that  the  pursuers  have  no  ground  fur 
raising  any  plea  of  perai>nal  exception  ;  for  however 
blameable  may  have  been  the  conduct  of  the  defender 
in  regard  to  Miss  Macdougall,  there  is  no  reason  why 
any  favour  should  on  that  account  be  extended  to 
them.  Their  success  in  the  present  action  wonld  af- 
ford no  satisfaction  for  her  wrongs,  but  on  the  con- 
trary, would  render  it  impossible  for  tbe  defender  te 
adopt  the  best  mode  of  repairing  them,  as  Christian 
Stewart  would  then  be  established  in  the  character  of 
his  wife.    At  advising. 

Lard  CrintUUt,  ithet  reading  the  tetter  of  tbe  defender  to 
tbe  punuer,  the  interlocutor,  and  the  aecond  pnyer  of  tbe  le- 
claiming  note,  said,  in  the  fird  place,  he  did  not  think  that  ^n' 
■aid  letter  was  of  itself  neeesaarily  a  constitution  of  marriaga. 
StcoTid,  That  he  tbougbt,  under  aU  the  decision!  of  tbe  Codt^ 
it  WIS  competent  to  prove  whetbec  it  waa  given  to  the  punuei 
seriuusl]',  ao  aa  to  constitute  marriage,  or  waa  not  given  with 
such  a  view.  AU  our  institutional  writers  laid  it  down  ai  a  rale, 
Ibst  a  promise,  followed  by  connexion,  conitituted  matriage. 
But  here  (here  wa*  no  room  for  that,  ai  tbe  letter  proceeded  on 
the  face,  that  Ebe  parties  were  living  in  a  state  of  coDcnbinage. 
He  did  not  say — you  are  my  wife.  She  was  to  be  only  so,  in 
«  certain  event.  This  caae  waa  not  similar  to  tbst  of  Hm- 
Innes.  Here  tbe  pursuer  could  not  consider  beraelf  msiried, 
because  sbe  had  ■  child ;  for  ber  daughter  waa  bom  ptevioos  to 
the  dale  of  tbe  letter.  Her  son  was  botn  two  years  an«rtbsl.  pe- 
riod. During  these  two  intervening  yesra,  she  could  not  be  look- 
ed on  as  the  defender*!  wife.  This  case  differed  very  msterially 
from  sll  tbe  esses  yet  decided.  Ai  to  tbe  second  point,— if  the 
letter  is  to  be  looked  on  aa  a  declaration  of  marriage,  it  ^pesr- 
ed  to  bim  competent  to  inquire,  whether  it  wss  mesnt  to  be  ill 
jest,  and  to  inpoae  on  tbe  friends  of  third  partiea  or  not.  Such 
Imposition  migb^  be  criminal,  but  it  did  not  constiiute  matiiage. 
He  thought  it  was  competent  to  take  tbe  proof  allowed  by  tbe 
Lord  Oidinary,  and  would  adhere. 

Lortt  Gienie*  laid,  tbe  first  thing  to  be  done  was  to  settlsjba 

St  prayer,  od  which,  aa  yet,  there  hi 
tbs  letcerper  as  constiton  naiiisse? 
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caw  of  Kennedy  n.  Macdoapll,  lie  thought  it  did  not.  TfasC 
«u  a  eaie  ^vcikI^  of  promUtiii  fulurarun  nupliarun  data  potl- 
eaptilfit.  There  was  in  explicit  derlaratiun  tbere,  tbat  the  por- 
luer  would  mu'iy  ibe  defender,  if  there  should  be  a  child  bani. 
There  whs  b  child  born ;  ■i:d  Ibia  Court  held  tliere  wai  no  mar. 
riige,  and  the  Ilouiie  of  Lord*  wasof  the  Mmeopiiiion.  A  pro- 
mise of  roarriage,  iinileraucb  can di [ions,  doei  not  makea  Plarriage ; 
il  VM  ju>t  a  declaration  that  the  parties  were  living  in  a  stale  of 
proslilution.  Aa  lo  (he  tecaud  point,  wbcrlier  it  wu  competent 
to  adduce  proof  ro  show  that  the  letter  was  not  intended  for  the 
purpose  which  it  tzfacw  bear*,  he  admilted,  that  though  nothing 
was  stronger  than  the  general  rule,  that  nothing  but  writ  coald 
do  awaj  with  (be  effect  of  writ,  ret  there  wera  casei  in  which 
Its  effect  might  he  done  awajr  with  from  facta  and  eimimscance*. 
Ic  migbt  be  proved  that  the  woman  herself  did  not  reall;  under- 
stand the  meaning  of  tbe  letter  to  be  a  coiuticution  of  marriage, 
lie  would  allow  the  proof. 

Lord  ^tadowbaitli  concurred  with  Lords  Cringlede  and  Olen- 
lee. 


It  would  be  taken  in  rerms  of  law.  In  eoniidering  the  abstract 
point  of  law,  thcf  mast  look  to  the  record,  condescendence,  art. 
A.  in  which  the  pursuer  give*  a  history  of  the  letter  founded  on. 
She  states  it  was  antedated,  and  even  was  not  given  to  her  till 
i«nt  lime  afler  the  conversation  (herein  referred  to.  The  de- 
fender slated,  that  it  hud  been  given  fur  tbe  purpone,  not  of  de- 
ceivinft  the  pnrsnirr,  who  was  aware  of  the  whole  fiicts,  but  in 
order  to  deceive  a  third  party,  in  order  to  get  out  of  a  difficulty 
with  another  Uuly.  The  fact  of  the  pursuer  not  being  deceived 
bf  the  letter,  took  off  a  great  part  of  the  weiglit  of  her  argument. 
The  Court  could  never  permit  a  party  to  give  a  letter  to  deceive 
another  into  a  consent  of  allowing  connexion.  After  consider- 
ing (be  whole  matter,  and  all  the  cases,  both  here  and  in  the 
House  of  Lordi,  he  codtd  lee  nothing  to  prevent  tbe  proof  being 
allowed. 

The.  Ci>nrt  atlheretl ;  declnring,  howerer,  thjtt  the 
proof  should  ba  held  to  be  before  an^i^er. 

Punuera'  Antboritiea. — Stair,  IV.  45.  see.  19.  (Diricton, 
Sponsalla).  BhilUngUw  a.  M'lntoiib,  6th  March  1629iS.  bD. 
Lothian-*  Consist.  Law,  p.  51.  Tait,  p.  335.  Ersk.  IV. 
2,  sect  21.  Kackenzie,  8tb  March  IBIO;  F.  C.  Baibougie 
Casei  Ferguson's  Consist.  Law,  App.  pp.  183,  139.  M'Ghie, 
2G(h  June  1829 ;  S.  &  D.  Campbell ;  Ferguson's  Consist.  lU- 
porta,  pp.  eS-4.  M'lane^  9Dth  December  1781  j  F.  C,  and 
ftlor.  18,683.  Stair,  I.  4,  ten.  6.  M'Lauchlaa  «.  Dubson, 
6tb  December  1792;  Mot.  2693.  M'Gregor  n.  Campbell, 
88tb  November  1601  ;  Mor.   la,697.     Ferguson's  App,  104-6.' 

Defender's  Authorities Dalrymplec.  Dalrympte;  Dodson's 

Reports,  p.  55.  Cameron  c.  Malcolm,  29tb  June  1756;  Mar. 
12,680.  Allan  v.  Young,  3d  December  1773 ;  Ferguson's  Re- 
porta,  p.   17.     M'Gregor  d.   .lolly  i   Wilson  and   Shaw's  Ap- 

Ceals,  Vol.  III.  p.  85.  Kennedy  «.  Campbell,  2lsi  Deeem- 
er  1761  ;  Mor.  12,683-  Shaw  St  WUson'a  Appeals,  IIL  p.  135. 
Fe^uson's  Keports,  p.  84.  Ferguson's  Consist.  Law,  p.  154. 
Taylor  b.  Kello,  16lfa  Frbruaty  1766:  Mor.  \t,GSl.  Giant 
p.  Alennons,  I2th  June  1312;  Ferguson's  Reports,  App.  p. 
110.  Wbitea.  Hephbum,  IBth  November  1785;  Mor.  12,686, 
AfUire.  Adair,  Nth  May  1829;  S.  U  D.  lioyd  a.  Earl  of 
Giilloway,  23d  January  1791;  Mor.  0383.  Steven  v.  LyalL 
20th  Febnuiy  17^;  Mot.  9578.  Muwell  a.  Earl  of  Gallo- 
way, 19th  January  1775;  Mur,  <l58a  Glen  s,  Dundas,  15th 
January  1888;  hi.  &  U.  Vol.  L  p.  324-  Camichael  e.  Er. 
ekine.  26lb  November  1823;  S.  &  D.  Vol.  IL  p.  530.  Gib- 
•on  ■>.  Stewart,  7th  March  18-28;  S.  lit  D.  Vol.  VI.  p.  73a  Ha- 
milton tr.  Russell,  18th  May  1832;  S.  ttO.  Sms^  b.  Camp- 
belL  22d  June  1824,  rereraed  on  Appeal;  WilMO  Jk  Shaw's 
Reports,  IL  p.  309. 

Second  Division. — Lord  Ordinary,  Msdwyn.— ^et.  Skene  b 
Pstton. —,,4it.  Dean  or  Faculty  (Hope)  &  Smith.— Greig  wid 
Morton,  W.S.,  and  James  FerguMiu,  W.8.,  Agents.  —  Mr 
Thomson,  Clerk.— (J.  »'.  //.) 


6fA  December  la^S. 

No.  98.— The  Maqistbateb  &  Town  Council  op 
Ddndee,  Advocators,  v.  Chhistopbeh  Keaii,  Re- 
tpondenl. 

Process —  Rem  o  vi  ng —  Com  petency — Magistttle*  — Town*  clerk 
—The  ifasutraitt  efa  burgh  kacing  railed  an  aclioH,  hrfort  lit 
Sheriff',  of  retnoring  and  eftcHon  of  one  of  Ibe  lemt-derktfreM 
pari  of  hit  chamben  in  Iki  Tova-kauu—J/etd,  Ikat  neh  ac- 
tion Wat  ineompeleiil  before  lie  Shtnff: 

In  September  1822,  the  respondent  Mr  Kerr  wai 
appointed  by  the  Mag'tstratei  and  Town  Cuancil  of 
Dundee,  one  of  the  town-clerlcH,  and  then  receired 
poMetiion  of  certAin  apartments  of  the  Town-house, 
rent  free,  as  pertinent*  of  hia  office.  From  IStJ?  till 
1831  the  burgh  was  disf ranch ised,  and  there  was  no 
1eg;al  magistracy,  in  consequence  of  a  judf^ment  of  the 
Court  of  Session,  9th  March  1930,  affirtned  by  the 
Hoase  of  Lords  {antea,  Vol.  II.  p.  325,  and  III.  p. 
380).  In  ltJ29,  the  Magistrates  and  Council,  with  a  ^ 
riew  to  increase  their  own  accommodation,  and  also 
improve  that  of  the  town-c)erkt,  fitted  up  pntt  of  the 
firemisei  on  tbe  main  floor,  occupied  by  the  latter, 
into  committee  rooms,  and  Mr  Kerr  gave  up  those 
apartments  which  had  been  assigned  to  him  on  his 
appointment,  and  took  possession  of  part  of  the  floor 
below,  which  had  been  converted  from  three  shops 
into  apartments  for  his  use.  Tbe  lower  flat  was  thus 
occQpied  by  Mr  Kerr,  without  interruption,  till  23il 
September  1H3I,  when  he  was  desired  to  remove  from 
the  greater  part  of  it,  and  confine  bimself  to  one  of 
tbe  shops,  on  the  allegation  that  he  had  more  room 
than  was  sufficient  for  the  discharge  of  the  duties  of 
the  office,  and  that  the  greater  part  of  the  accommo- 
dation was  occupied  by  his  brother,  who  was  in  part- 
nership with  him,  and  the  private  clerks  of  the  co- 
partnery 1  and  the  shops  were  to  be  let,  and  the  rent 
paid  into  the  burgh  funds.  Mr  Kerr  then  staled,  that 
if  the  Town  Council  would  allow  him  thirty  guineoa 
a-year  to  provide  himself  with  new  chambers,  ha 
would  give  op  all  the  apartments  he  occupied  in  the 
Town<Douse,  or  he  would  quit  the  lower  flat  alto* 
gether,  and  return  to  the  apartments  in  tbe  main  flat 
of  the  Town-.bouse,  which  ne  had  surrendered  for  the 
accommodation  of  the  Council.  This  was  refiised; 
and  the  Town  Council  having  demanded  £30  a-year. 
of  rent,  Mr  Kerr  refused  to  pay  it ;  and  the  Mngis- 
Irates  and  Council,  on  10th  November  1831,  raised 
against  him  a  snmmons  before  the  Sheriff  of  Forfar- 
shire, i!oncluding  for  removing  and  ejection  of  him  and 
John  Kerr,  his  partner  in  business,  from  said  pre- 
mises, afier  they  had  been  charged  and  warned  to  flit 
and  remove,  by  the  town-officer  having  chalked  the 
door  according  to  the  usage  of  the  burgh.  Tbe  She- 
riff-suhstitnle  having  doubted  the  competency  of  the 
action,  took  the  opitiion  of  the  Sheriff;  and  after  mi- 
nutes on  tbe  point,  on  16th  October  1832,  pronounced 
tbe  following  interlocutor  : 

"  Having  advised  with  the  Sheriff;  dismiases  the  action ;  Ends 
cspensct  due  by  the  puiauers  to  the  defender,"  Sir. 

To  which  interlocutor  there  was  appended  the  fol- 
lowing 

"  A'Mt. — The  Sheriff  is  of  opinion  that  the  punuen  have 
mistaken  their  remedy  in  bringing  sn  action  of  removing  in  Ibis 
Court.     The  defender  Christopher  Ktn  was  many  yesis  Sgo 
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appointed  joint  town-cleric,  md  btt  tppaintatent  is  ono  ad  i 
■M  ailpam.     It  hM  been  immemoriilly  the  pnctioe.  uid  li< 


vided  for  khd  ocnipied  bj  hi 
of,  bnt  tfae  proponU  appean 
wen.  Vidt  defence^  p.  39. 
concluiion  for  remoring, 
0  Mr  Kerr 


tt  ailpam.  It  hM  been  immemoriilly  the  pnctioe.  uid  beld  lo 
be  thedut;  ortheMagiiCnlei,  to  provide  chuuben  for  tbe  town- 
clerks  In  the  public  building  or  Town-faoiue  of  the  bui^h,  Co 
eruible  them  to  execute  Ibeir  public  duties.  Aceordli^lT,  it  is 
admitted  tbtt  Mr  Kerr,  on  beit^  admitted  a  joint  toWn.defk  in 
1822,  wu  put  in  poatenion  of  certain  ipartraents,  which  he  re- 
tidned  till  16S9,  when,  with  hii  own  content,  tboie  be  now  pga- 
■eau*  were  pronded  for  him,  inatead  of  Iboae  which  he  had  for- 
ued;  occupied,  and  to  irbieh  be  entered,  and  baa  uied  and  p««> 
■ened  them  erer  «nce.  The  purmiera  seam  to  maintain  that 
the  arrangement  under  which  he  holds  his  present  chamben  be- 
came null  and  void,  because,  at  a  a ubsequent  period,  the  magis- 
tracy were  disfranchiaed,  and  beoute  the  dismtnchisement  was 
carried  back  to  tbe  magistracy  which  made  the  new  BTTangement 
with  Mr  Kerr.  But  it  rather  appears  (o  tbe  Sheriff  that  the 
•nar^ement,  being  witbin  tbe  ordinary  power  of  Che  Magislnttes, 
must  remain  good,  notwithstanding  the  subsequent  d isf ranch i<ie- 
ment ;  or,  if  this  shall  be  tboujibt  otherwise,  it  will  follow  that 
Mr  Kerr  must  be  reinstated  in  the  apartments  preTionsly  pro- 
1,  and  tfais  lut  he  offered  to  accept 
o  have  been  rejected  by  tbe  pur- 
Tbe  pursuers,  in  support  of  the 
1.  page  6),  that  the  pre- 

X  for  tbe  purpose,  and  they  tbelefore  proposed  todeprive 
bim  of  part  of  them  ;  and  in  order  to  attain  that  object,  a  lum- 
Biona  of  removing  has  been  brought  before  tbe  Sheriff.  The 
question  is,  Whether  such  an  action,  under  aucfa  rircumitances, 
be  competent?  Mr  Kerr  holds  a  life  appointment  from  tfae  pur- 
aner^  which  wsa  not  even  affected  bv  the  diarrancfaisementortbe 
tiurgb.  As  H  part  and  pertinent  oF  the  office  of  town-cterli,  he, 
like  his  predecessor,  claimed  a  right  to  certain  apoflmenls  or 
ehantbert,  wtaereto  he  wat  to  do  tbe  public  boatneia,  and  also,  aa 
vai caatomary,  any  pri rale  buaineaa  intrusted  to  him  by  indivi- 
duals ;  and  loch  apartments,  formerly  occupied  by  hia  prcdecea- 
aor,  were  accordingly  aaaigned  to  bim  when  he  entered  on  office 
In  1882,  and  which,  down  to  IffiO,  were  used  and  posaeased  by 
Lim  aa  part  and  pertinent  of  his  appointment.  It  aeems  to  be 
of  no  importance  that  be  subsequently  gave  up  one  set  of  epart- 
meati  and  accepted  of  a  different  set,  becante,  having  done  so 
Tiriiinlarily,  that  circumstance  doea  not  vaiy  the  present  qites- 
tioa.  Tbe  point  now  at  issue  (tbe  Magistrates  having  resolved 
to  take  back  part  of  tbe  chamben  so  aaaigned  to  him  in  1829) 
It,  whether  the  Sheriff  be  competent  to  set  aside  a  concluded 
agreement  between  the  parties,  which,  in  ordinary  rircumstancrs, 
And  auppoefng  tbe  chamben  not  more  extensive  than  was  requi- 
•ite,  confessedly  remained  binding  for  tbe  lifetime  of  the  defen- 
der, and  which  therefore  could  only  be  altered  by  the  consent  of 
both  of  the  contracting  parties,  it  doea  not  seem  to  be  main- 
tained by  the  punuen  thst  the  Sheriff  haa  power  to  annul  tfae 
TMment  of  parties,  so  fsrat  regards  thedefender'sappointment 
clerk,  to  as  to  remove  him  from  office  as  nnSt  for  the  duty, 
auppoatng  ancfa  an  allegation  were  to  be  made,  or  that  he  can  de- 

tnve  him  of  any  of  his  coilomary  feei  and  emolumenta  which 
e  diawt  dally,  Or  even  take  from  him  all  of  the  chambers  or 
apartments  set  aside,  now  and  formerly,  for  the  use  of  the  town-. 
clerks,  as  part  and  parcel  of  their  office ;  on  tbe  contrary,  the 
punuen  teem  to  admit  tbat  the  defender  it  entitled  to  certain 
apartments,  thoogh  they  with  to  restrict  and  limit  the  extent  of 
the  ■ceommodation  which  they  formerly  ghve  him,  on  tbe  foot- 
ing that,  in  their  opinion,  it  is  more  eatentive  than  ia  requidte. 
But  it  it  competent  for  an  Inferior  Court  to  alter  the  concluded 
arratigement  of  parties  upon  which  possession  has  fuliowed,  upon 
a  mere  ground- of  expediencv  favourable  to  the  views  of  one  of 
the  contracting  parties  ?  Tbe  Sheriff  entertains  the  greatest 
doubts  npon  that  point,  and  thinka,  that  if  the  arrangement  can 
nnw  be  *et  aside,  that  object  can  only  cotnpetently  be  sought  for 
under  tbe  form  of  adeclarator  and  redaction  of  tbe  defender's 
rights,  to  the  extent  that  may  be  insisted  for.  But  such  an  ec- 
:  tfon  it  not  competent  before  the  Sheriff,  and  it  would  tbe;ef<fre 
aeem  that  the  object  iii  view  cannot  be  attained  indirectly,  via., 
by  an'actlon  of  removing,  a  proceeding  which  implies,  either  that 
the  defender  nefi^r  had  a  Qtle  to  poaaess,  or  that  tbe  poasession 
WM  at  the  pleasure  of  the  Magittrates,  or  that  the  title  to  potsesa 


Wat  limited  in  point  of  tine,  and  that  the  period  for  which  tbe 
poitcition  was  given  *raa  now  expired  ;  none  of  which  as(niiip> 
tions  are  in  accordance  with  the  true  state  of  the  fact.  Id  tralb, 
what  the  punuen  atk,  it  a  reduction  and  voidance  of  certain  of 
the  rightt  which  teem  to  have  been  vetted  in  the  derenderfer 
life,  by  a  regular  appointment  flowirtg  from  the  pnrtuen  and 
their  pr«deeeasDn  in  olflce.  But  tucb  a  qnettion,  it  ia  ihoogfat, 
cannot  competently  be  tried  by  tbe  Sheriff  under  the  form  of  a 
removing.  Et  facie  of  the  gnnt  of  the  office,  at  explained  I7 
what  took  place  on  occasions  of  former  appointmenta,  the  cleik 
was  entitled  to  the  use  of  certain  apartmenta  or  ehanibera,  to  be 
heM  by  him  during  life,  as  part  and  pertinent  of  hit  appointment. 
It  it  competent  for  the  Sheriff  to  aanclion  the  Magistratea  in  re- 
calling, at  their  own  pleasure,  on  a  grmind  of  expediency  or 
economy,  what  was  unqualifiedly  bestowed  on  another  for  life? 
Or,  can  he  competently  decide  between  them  to  whit  extent  tbe 
defender  shall  hute  accommodation,  supposing  tbe  Magialratei 
may  now  inquire  into  tbe  extent  of  the  accommodation  which 
ought  to  be  afforded  him  ?  The  form  at  least  of  the  preiest 
action  will  not  wamnt  hit  doing  fo." 

The  Magistrates  adrocated,  and  pleaded — I.  TLe 
respondent,  ai  town-clerk  of  the  borgh  of  Dnndeei 
pixiesied  the  premiaea  of  which  he  woa  in  occnpation, 
a«  slated  in  the  preceding  statement  of  facta,  Kt  the 
pleMnre  of  the  Magistrntes  and  Town  Conocil  of  tbe 
burgh,  and  it  was  therefore  competent  for  the  latter 
to  eject  hiro  summarily,  or  by  an  action  of  removing 
before  tiie  Sheriff  from  those  particular  pretDiM*, 
whenever  the  said  Magistrates  and  Town  Caandl 
should  see  carise. — II.  The  Magistrates  and  Town 
Cutincil  of  a  bnrgh  hare  right  to  alter  and  restrict  tbe 
Bixommodation  farniihed  by  them  to  their  town-clerk, 
for  the  ptirposeof  enabling  Lim  to  discharge  the  dutiet 
of  hit  office,  whenever  the  amount  of  duties  falling  lo 
be  diicharged  by  him  renders  such  restriction  or  al- 
teration expedient ;  and  ifia  competent  for  tbe  Magis- 
trates and  Town  Conni;il  to  enforce  this  right  by  an 
ectionofremovingin  the  Sheriff  Court,directed  against 
the  town-clerk,  when  he  continues  in  posaessron  of 
premises,  the  public  property  of  the  bargh,  which  are 
not  requisite  for  his  accommodation  aa  town-clerk. — 
III.  The  respondent  is  not  possessed  of  any  title  which 
rendera  it  incompetent  for  the  advocators  to  pursue  « 
removing  in  the  Inferior  Court,  without  an  action  of 
reduction  or  declarator ;  and  the  respondent  hu  neither 
title  nor  possession  which  can  confer  open  bim  the 
benefit  of  a  posreaxory  jadgment — IV.  The  pretended 
Town  Council  of  1829  were  not  a  legal  Council,  their 
election  having  been  struck  at  and  nallified,  ab  inilio, 
by  the  reduction  of  tbe  election  of  1827,  on  which 
their's  depended ;  and  every  act  pasaed,  and  transac- 
tion entered  into  by  theto,  of  ait  extraordinary  natorei 
aiich  u  gratuitously  vesting  in  the  town-cleric  right) 
or  emoluments  not  previously  belonging  to  him,  inii!>t 
he  considered  ipu}  facto  null  and  void.  Aaewered — 
I.  The  action  of  removing  and  ejection  broi^bt  by 

-the  advocators  ip  the  Inferior  Goartwaa  inoonpeteai. 
—II.  The  Sheriff's  judgment  of  16th  October  1838, 
dismissing  the  said  action,  is  n  well-founded  judgment. 
Lord  Mackensiot  on  tbe  2d  July  16S3,  prononoccd 
this  interlocutor:— 
"  Finds  that  tfae  present  actirm  maybf  taken  as  an  action  for 

.sn  immediate  order  of  removal  anif  ejection  of  tbe  respoadent; 
and  in  that  view,  Knilt  to  the  Sheriff  to ,  recal  his  Interlonitn 
dismitiing  the  action,  to  sustain  the.iaaie,  and  thereafter  to  pro- 
ceed at  (o  bim  tball  appear  just,  and  decerns  accordinijy :  Find* 
no  expenKB  in  (hit  Ctmit  due  to  cither  pwtj.'- 


_„,„.„,  ^oo<^le 
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The  respondeqt  Beclaimed.  At  adriilng^, 
Lord  Ju^ia-Ckri  nii,  he-wn  totally  unacquainted' with  such 
■  form  of  proceu  •■  that  iniiited  in  bj  the'  M<gi«tnite>,  in  an  at- 
tempt to  turn  Mr  Kerr  out  of  bia  premiie*,  wfaicb,  u  towo- 
derli,  be  held  b;  a  tenure  iudepeiident  of  tbem-  He  bad  giyen 
up  ifae  rooms  originally  occspied  by  bim  in  the  town-hoaie  to 
acconamodate  tbe  MagiHtratei..  and  no  aooner  waa  tbiadone  tban 
tbey  turn  round  and  attempt  to  ^ect  biin  trevi  nunu.  It  wai 
incumpetent  ta  change  an  ordinary  action  into  one  of  ejection, 
which  waa  of  aauramary  nature.  He  thought  the  Court  ahould 
diamUt  the  adrootion. 

I^rdi  Gieittr,  CrtHglatit,  and  Itatdeiotani  concurred. 
The  Court  pronoanced  tfaia  interlocator : 
*■  Reeal  tbe  interloculor  complained  of,  repel  Che  reoiona  of  ad- 
TOcation,  and  remit  tbe  Caie  limplidter  to  tbe  Sheriff;   Find  the 
reipondent  entitled  to  eipenses,  allow  an  account,"  be- 
Second  Diviiion. — Lord  Ordinary,  Mackenzie. — Act.  Skene 
and  Baxter;  Brown  &  Miller,   W.S.,  Agenti.— .^i.   Rutber- 
Curdaod  Iroryi  M'Lauchlan  and  Ivory,  W.8.,   Agent*. — Mr 
Thomioo,  aerk — (J.  If.  H.) 

6lh  December  1 833. 

No.  99. — Right  Honourable  Lohd  Elibank,  Pur- 
tuer,  c.  Patrick  Caufbeli.  Sl  Williau  Purvis, 
Defenden. 

Entail— Prescription— Piecumtnry— Statute  1617,  c.  12,  and 
1594,  c  SI4. — The  fH-iimpIe  proprietor  of  Ike  pTOpertu  and 
ivpt'uirilg  of  a  tarony,  havlns  granled  a  Jfu-ditpotUtOtt  of  part 
of  Ihi  lands,  and  latin  /nn  Ike  feuar  a  rtconveyance  to  himtrlf 
onjt  hit  heiri  in  the  baroni/,  on  aiich  reconveyance  no  infiftntenl 

tieciited  a  procvraiory  of  reiignation  fduly  recorded)  entailing 
the  barons,  under  vhich  pTocuralorg  the  heiri  of  entail  made  vp 
litUi  bg  urvicei,  charliri,  und  infeftmanlt  fir  nuire  than  forlg 
ytti—IIdd,  That  a  tale  of  the  landl  contained  in  the  reconeey. 
ance,  ty  the  AeiV  in  poueiiion,  wai  null,  si  ibe  (eitue  iBotforliJied 
by  prtKription  1  and  the  poueitian  bf  nepttrt  6fAr.  land*  could 
be  allribuud  to  afie-ttnide  title. 
Entail — Clause,  Irritant — Circumslancei  in  which  qiteil'.on  rait- 
ed, Wiielher  the  irritant  ctavte  in  a  taikie  appliid  lo  t/ti  prohi- 

A  variety  of  landa,  compoiing  the  barony  of  Bal- 
lenoreiffi  both  propertT  and  ■operiority,  were  held  by 
Potriok  Lord  Blibank  in  fee'Rimple.  In  1760,  be 
granted  a  feo'charter  of  part  of  them,  called  Stant- 
aUne,  to  Mr  Samnel  MitcbeUon,  W.S.,  on  which 
infeftment  followed  on  3d,  and  recorded  on  5th  April 
1760.  On  I9lli  May  thereafter,  Mr  Mitcheison  exe- 
eated  a  reconveyance  of  thoM  lands  in  favour  of  the 
same  "  Patrick  Lord  EUibank,  and  hit  heira  snc(»ed- 
ing  to  him  in  the  land*  and  barony  of  Bollencreiff." 
This  deed  contained  procnratory  and  precept,  bnt  no 
infeftment  ever  wo*  taken  upon  either  by  Patrick, 
nor  by  any  of  bia  aaccetaora.  Patrick,  however,  ap- 
peared to  have  poatewed  the  landa. 

On  26th  May  1776,  he  executed  a  bond  and  pro- 
curator^, for  reaigniog  tbe  land*,  under  the  fetter*  of 
an  entail,  in  favour  of  himBclf,  and  the  order  of  auc- 
eetaion  there  *et  forth.  The  deed  contained  the  uiual 
prohibition  againat  aelling,  contracting  debt,  and  al- 
tering tbe  order  of  lacceasion.  The  prohibition  agiunit 
•elling,  Sec.,  waa  in  the  following  termi : — 

"  That  it  ahall  not  be  lawful  to,  nor  in  tbe  power  of  tbe  aaid 
bcira-male  of  oor  body,  and  our  other  btiri  of  entiul  above  ape- 
eified,  or  any  of  tbem,  to  aell,  dispone,  alienate,  burden,  dilapidate 
er  put  away  the  landa  and  othera  above  written,  or  any  part 
thereof,  cither  inedeemably  or  under  rerenion,  or  to  contract 
debts,  grant  bonda,  or  any  other  lecariticB,  or  lo  do  any  act,  rivil 
or  criminal,  that  ahall  be  tbe  ground  of  any  adjudication,  evic- 
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tion,  or  forfeiture  of  the  aforeeaid  landa  and  et 
thereof,  or  any  wayi  to  aSect  or  burden  tbe  aair 

This  clause  is  followed  by  a  general  reaolutive  clause, 
expressed  in  the  following  terms  ; — 

"  Aa  it  ii  hereby  expressly  provided  and  declared,  tbgt  if  tbe 
Slid  heira-male  of  our  body,  or  any  other  of  the  aeid  hein  of 
tailzie  qbove  specified,  ahall  contravene  "any  of  tbe  eonditiona, 
provialona,  or  limitations  herein  contained,  eitber  by  failing  ol 
neglecting  to  obey  and  perlbTm  the  aaid  conditions  and  provi- 
along,  and  every  one  of  tbem,  or  by  acting  contrary  lo  tbe  eaid 
reatrietiona  and  limitaliona,  or  any  of  tbem,  excepting  as  ia  above 
eicepted,  that  In  any  of  these  easea,  tbe  person  ao  contniTening, 
by  failing  and  omitting  to  obey  the  said  eonditiona,  or  acting 
contrary  to  tbe  said  limitationi,  or  any  uf  tbem,  shall,  for  him- 
self, only  forfeit,  oniit  snd  lose  all  light,  title,  and  interest  to  tbe 
foresaid  lands  and  estate,  in  tbe  saine  manner  as  if  tbe  cuntra- 
vener  were  nalufolly  dead." 

Then  there  follows  an  irritant  clause, 

"  That  all  tbe  debts  and  deeds  of  tbe  said  heirs  of  entail,  or 
either  of  tbem,  contracted,  made  or  granted,  oa  well  before  as 
after  their  succession  to  tbe  afopesaid  lands  and  estate,  in  contra- 
vention of  this  present  tailzie,  and  provisions,  conditions,  restric- 
tions and  limitationa  herein  contained,  and  all  adjudication!,  or 
other  legal  CEecutiona  or  diligences  that  shall  hsppen  to  be  obi 
tained  or  used  sgsinst  tbe  fee  or  property  of  the  aaid  lands  and 
eatate,  or  any  part  thereof  upon  tbe  same,  shall  not  only  be  void 
and  null,  with  all  that  may  or  shall  follow  (bereon,  in  ao  fat  aa 
Ibey  might  si)^  ways  affect  tbe  raid  lands  and  estate  ;  but  also 
tbe  bein  of  lailiie  respectively,  upon  whose  debts  and  deedi  such 
adjudications  have  proceeded,  ahall,  ipio  facte,  forfeit  tbeir  right 
and  title  to  tbe  said  lands  and  eatate,  and  tbe  same  ahall  devolve 
to  the  next  heir  of  tailiie,  in  like  manner  as  if  tbe  contravener* 
were  naturally  dead,  and  that  freed  and  disburdened  of  tbe  said 
debts  and  deeds,  and  adjadicuiions  and  other  diligence  deduced 
thereon." 

It  contained  likewise  a  clause,  providing  that 
"  our  said  beirs-male,  snd  whole  other  belts  of  tailsie  above 
specified,  aball  take  and  possess  the  landa  above  written  upon 
this  tailzie  only,  and  upon  no  other  right  or  title  whatsoever; 
and  that  tbey  shstl  use  any  other  rights  wbich  they  nay  happen 
lo  have,  or  acquire  thereto,  as  additional  and  collateral  securities 
snd  tittles  for  airengibening  and  snpportlng  tfaia  deed  of  tsiliie 
only,  and  for  no  other  puipose  whatsoever." 

This  deed  described  all  the  lands  composing  the 
barony  of  BaltencreiiF,  and  also  described  the  Innda  of 
Stantslane.  The  deed  was  recorded  in  the  Register 
of  EnUils  on  24th  July  1777.  No  titles  were  made 
ap  by  tbe  entailer  under  it;  and  on  his  death,  in 
177H,  George  succeeded  biro. 

The  landa  described  in  the  deed  were  holden  by 
different  titles,  parts  of  them  being  bolden  of  the  Crown, 
and  parts  ander  the  Magistrates  of  Haddington,  a«  snb- 

n.-gnperiors.  Upon  his  succession,  George  Lord  £]i- 
k  made  up  titles  to  the  Crown  lands,  by  general 
service,  as  heir  of  tailiie  and  provision  to  the  entailer, 
and  thereafter  expede  a  Crown  charter,  on  which  he 
was  infaft  on  7th  May  1779.  To  the  lands  of  Glads- 
muir  he  made  np  titles  by  precept  of  dare  conitat 
and  charter  from  the  Magistrates  of  Haddington,  on 
which  iofeftment  followed  on  7th  September  1781. 
Upon  George  Lord  Elibank's  death,  without  mala 
issue,  he  was  succeeded  by  his  nephew,  Alexander 
firat  Lord  Elibank,  who  made  up  titles  in  a  similar 
manner  as  his  uncle,  and  was  infeft  in  the  Crown 
landa  on  ISth  September  1786,  and  in  the  lands  of 
GUdsmuiron  16th  February  1B05.  He  was  succeed- 
ed  bf  his  ion,  Alexander  seeond  Lord  Elibank,  who 
alao  made  up  titles  in  the  aame  way  aa  his  father,  aud 
No.  IX. 
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vu  infeft  in  the  Ctomt  lutdi  and  in  thtwe  of  Gliidi- 
mair,  respectively,  on  I6th  uti  10th  Febroary  1821. 
In  I82S,  AUxander  lecond  Lord  Elibank  execated 
t  trnst-deed  in  favour  of  the  defender  Campbell,  u 
tro»tee  far  the  granter'*  creditors,  containing  a  power 
to  sell  the  lands  of  Ballencreiff  and  otbera ;  and  abortly 
tbereafter,  his  Lordship,  by  minnte,  sold,  with  con- 
•ent  of  the  trnstee,  the  lands  to  the  other  defender 
Porres,  for  £110,000,  and  granted  bis  bill  for  the 
amount  drawn  br  his  Lordship,  and  payable  to  the 
order  of  Camnbell.  His  Lorduiip  diea  in  1830,  and 
was  saceeedea  by  bis  eldest  son,  the  pursner  of  the 

E resent  action.  Before  bis  father's  death,  he  bad 
roaght  a  declarator,  to  have  it  fonnd  that  the  entail 
was  efFeetuaJ,  and  that  the  heir  in  poisesaion  had  no 
power  to  sell  the  estate ;  and  thereafter  be  bronght  a 
reduction  of  the 'sale  and  trnst-deed.  These  having 
been  conjoined,  in  defence,  it  was  pleaded — I.  From 
the  state  of  the  title,  at  the  date  of  the  deed  of  en- 
tail, the  maker  could  not  include  the  dominium  utile 
of  the  lands  uf  bt«nt«lane  under  its  fettera.  The  deed 
of  entail  being  in  the  form  of  a  procaratory  of  re- 
ugnatioti,  could  not  carry  any  snbjects  in  which  the 
maker  was  not  feudally  vested  by  infeftment. — II.  No 
prescriptive  possession  of  the  lands,  by  the  subse- 
quent heirs  of  eotail,  could  bring  the  dominium  utile 
under  the  fetters  of  the  deed. — III.  The  base  fee  re- 
■Mtined  all  along  on  the  personal  title  by  Mitcbelion, 
and  was  held  by  the  various  heirs,  merely  in  vtrtae 
of  their  right  of  apparency. — IV.  The  heirs  in  both 
titles  being  the  same,  prescription  could  not  run  upon 
the  limited  against  the  unlimited  titles. — V.  The  mode 
of  making  nptbe  titles  to  the  Innds  under  the  Crown, 
and  those  holden  of  subject- superiors,  was  inconsistent 
with  the  terms  of  the  deed  of  entail ;  and,  therefore, 
there  neverhod  been  any  feudalisation  ofit,soastomake 
it  effectual  against  creditors  or  oneroas  pnrchuera. — 
VL  Besides,  possession  on  such  titles  was  not  posses- 
sion under  the  entail ;  and  therefore  there  was  no 
room  for  prescription. — VII.  The  irritant  clause  was 
defective,  inasmuch  as  it  applied  only  to  such  deeds  as 
had  been  granted  for  debts,  and  on  which  adjudica- 
tion had  followed,  and  did  not  apply  to  aalea. 

The  pursuer  pleaded— I.  The  entailer  did,  in  ex- 
press words,  include  the  lands  of  fitantalane,  un- 
der the  fetters  of  tlie  deed,  and  he  had  full  power  so 
to  do,  both  in  re^rard'  to  the  d-naiitium  directum  and 
diminium  ulile, — he  being  vested  feudally  in  the  for- 
mer, and  buying  undoubted  personal  title  to  the  lat- 
ter.— II.  The  admissibility  of  any  inquiry  as  to  the 
slate  of  the  prior  titles  was  precluded,  in  consequence 
of  possession  having  been  held  by  the  different  heirs, 
for  mure  than  40  years,  under  the  entail. — III.  It  was 
not  competent  for  the  defenders'  father  to  maintain. 
this  plea,  because  their  only  right  was  that  flowing 
from  an  heir  of  entail,  who,  if  he  had  no  title,  except 
that  of  apparency,  fiould  rot  convey  the  prnpertv  of 
Sliinialune  to  them;  and  his  having  su  conveyed  it, 
and  they  claiming  right  under  that  conveyance,  prov- 
ed that  he  held  it  under  the  enUi). — IV.  The  irri> 
tani  clause  was  perfectly  effectual  as  to  sales. 

The  Lord  Ordinary  reported  the  cause  on  cases  to 
the  Court,  and  issued  at  the  same  time  the  follow- 
istr  note : — 


The  Lord  Ordinary  hss  conudeied  Ibe  revised  case*  with 

ition,  but  be  has  not  bid  the  benefit  of  to  futl  bearing  ■• 
he  could  have  wished.  The  purenere  infist  for  redaction  of  ■ 
trust-deed,  with  the  usine  and  deed  of  setrision  following  up- 
on it,  and  of  a  minute  of  sale  and  relative  writs.  Tbe  oiue  de- 
pends on  two  general  points  :  Find,  Whether  the  domiitiwim 
utile  of  the  lands  of  Slantalane  has  been  validlj  cMDprebended 
within  the  entail  ?  Second,  Whether  the  irritant  clause  ia  so  ex- 
preaaed  as  to  annual  the  minnte  of  sale  challenged  T  It  appears 
to  tbe  Lord  Ordinary  (hat  the  second  of  theu  pointa,  as  iavolv- 
in;  the  more  general  qaestion,  ought  to  be  first  considered.  I . 
The  defender  Furves  says,  that  the  minute  of  sale  ii  effectual, 
because  the  onlr'Titant  clause  does  not  appljrto  tbe  probibitiOR 
agsinBt  sales,  ft  will  be  observed,  tbut  this  plea  ^ipljes  only  to 
the  minute  of  sale,  and  not  to  the  tmst-deed  ;  for  if  there  were 
no  sale,  it  could  hurdlj'  be  denied  that  the  trust-deed  for  tbe  cre- 
ditors is  within  tbe  irritant  clau«e ;  and  this  maybe  nuEerial 
with  reference  to  one  of  the  pleas  of  the  punueti.  Tbis  ques- 
tion, as  to  tbe  eScacr  o(  tbe  irritant  clause,  ia  very  ably  argiied 
for  the  defender.  But,  at  present,  the  Lord  O^Inary  is  not 
satisfied  of  the  tufficiency  of  that  argument,  at  least  icnmliBg 
to  tbe  present  state  of  the  decisions  on  the  suhject.  He  thiuki 
that  the  clauses  in  the  cases  of  Dick  s.  Diysdale  and  Robertaon, 
Barrlay  v.  Adim,  are  very  materially  different  in  their  constnK- 
tion  from  the  clause  in  this  c»e.  He  farther  thinks,  that  the 
defender  b»  inrorrectly  aiHinied,  that  the  clanse,  taken  aa  * 
whole,  giving  effect  lo  every  word,  is  necessarily  «r  nMurallj 
confined  to  debts  and  deeds  to  be  made  effectual  by  adjudication. 
He  thinks  that  the  grammatical  construction  does  not  require 
this  ;  but  that  tbe  whole  words  relative  to  adjudications  may  be 
fairly  confined  to  such  of  tbe  debts  or  deeds  mentioned  in  tlie 
first  part  of  the  clause  as  may  admit  of.  or  require  adjudication. 
And  as  be  does  not  feel  anydifficultyin  this  respect,  be  is  at 
present  inclined  to  think,  from  the  iHiwd  terms  of  the  clBoae, 
and  tbe  connection  in  which  it  stands,  that  it  is  sufficient,  both 
in  intention  and  in  expression.  That  the  words  are  tbe  very 
same  with  those  given  in  the  last  edition  of  the  Juridical  Styles, 
is  remarkable  and  important,  though  not  decisive.  How  far  tbe 
Lord  Ordinary's  present  inclination  of  opinion  mi^bt  be  affect- 
ed by  a  more  Aitl  tjiv  voce  diacussion  of  the  question,  be  will 
not  presume  toaay.  The  pursuers  bare  pleaded  separately,  thaS 
the  minute  of  sale  challenged  iacolluoive,  and  that  there  waa  no 
real  ssle  made  ;  snd  the  Act  1621  is  referred  to  in  the  pleas  in 
law,  though  not  libelled  on.  The  defender  does  not  appear  to 
have  taken  a  clear  view  of  this  objection.  He  says,  indi^,  that 
the  sale  was  a  true  and  bona  fide  sale,  and  certainly  it  would  lie 
with  tbe  pursuers  to  show  that  it  is  not.  But  it  is  n(ithi»ir  to 
the  purpose  to  say  tbut  the  trust-deed  was  oneruus.  For  il  the 
Court  were  to  be  satisfied,  in  pointcf  fact,  that  there  was  no  tme 
ssle  to  Purres  individually,  but  that,  under  pretence  of  tbat  sale, 
the  parties  were  endeavouring  to  make  the  trust  for  creditors 
effectual  against  tbe  estate,  it  roight  then  become  a  serious  qssca- 
tion,  whether  the  wbol*  transaction  was  not  atmek  at  by  tlsu 
irritant  clause,  even  holding  it  to  applyonlylo  debts  coMracCed, 
or  deeds  relative  to  sucb  debts.  And  tf  tbere  were  any  rever- 
sion,  it  might  amount  to  an  alteration  of  the  succesaiou.  Xha 
cause  is  not  in  a  state  for  tbe  decision  of  ibis  question.  But  in 
principle,  and  according  to  the  decision  in  the  case  of  Grant  Duff 
v.  Dunbar,  it  might  be  of  importance,  if  tbe  Court  were  to  hrnoC 
opinion  that  tbe  clause  is  net  sufficient  to  annual  a  baiaa  jGrfr 
sale.  %  The  other  pcuot,  viz.,  whether  the  dantinium  utilt  of 
tbe  lands  of  Slantalane  ia  effectually  entailed,  appears  to  the 
Lord  Ordinary  to  be  much  more  difficult ;  and  he  would  requir* 
further  hearing  before  he  coutd  feel  himself  prepared  to  decide 
it.  He  baa  no  doubt  tbat  tbe  defenders  are  entitled  to  pleud  it 
in  defence,  both  of  the  tmat^deed  and  of  tbe  misute  of  aelr, 
whatever  difficulty  the  defender  Pnrres  tnight  be  in  sa  to  the 
settlement  of  tbe  price,  if  the  sale  were  to  be  reduced  as  to  tbe 
other  lands.  It  is  clear  that,  at  the  date  of  (he  entail,  and  at  the 
death  of  tbe  entailer,  tbe  dominium  utile  of  Stanlalane  stood  se- 
parated from  the  superiority  by  Mitchi-lson's  infeftment,  and 
tbat  the  entailer  had  onV  a  personal  rijiht  by  BL'lchelson'a  ir- 
conreyencp.  He  could  have  conveyed  that  personal  rif  ht ;  and 
tbe  Lard  Ordinary  sees  ro  reason  to  doubt  that  he  could  so  &c 
have  comprehended  the  base  fee  In  the  entail,  astolaj-a  per- 
aonal  obHgation  on  the  heirs  of  eatail  to  vukt  up  titles,  and  esh- 
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tail  it  in  tbe  nme  manner  is  tbe  otber  lalgeeti.  The  cate  of 
Canoidiiel  go^B  thus  far,  but  tbii  does  not  Botve  tbe  preaenc 
case.  The  difficnllf  here  is,  (iul  Ibe  eotailer  limpl/  diiponei 
tbe  lutds  of  StantAlane  dpicrip[iv£  as  put  of  tbe  eititeof  Bal> 
lenneiff,  ai  [heystood  in  bii  own  penan,  with  a  praeuTatary  of 
reiignation  far  eompletinfi;  the  new  ticte  bj  entail,  ■■  an  unvB 
fuia.  There  can  tw  no  doubt  that  ifaii  procuratory  of  reaig- 
natioD  wu  inept  and  Dugaiary.  if  it  ware  held  to  apply  to  the 
bue  fee  of  Slanlalane.  But  both  tbe  diipositlon  and  tbe  pro- 
curatory bad  ■  clear  lefal  meaning  and  effect  in  the  ffiention  of 
the  lands  of  Stantaluie,  indepeodeut  of  Ibat  bue  fee  allo^tber. 
The  great  difficulty,  thercfure,  in  this  part  of  tbe  cue,  »,  that 
if  there  had  been  noqneitioD  of  entail,  and  no  rmm  for  any  plea 
of  preecnption,  it  could  not  have  been  a  matter  of  doubt,  in 
point  of  taw,  that  tbe  base  lee.  itandiog  upon  penonal  rigbt, 
would  bare  remained  untouched  by  the  dliposilion  in  the  deed 
of  tatliie,  and  certainly  unaffected  by  the  fnoeuratory  of  reiig' 
nation,  and  tbe  ticlea  which  followed  on  it.  If  the  deitinacioii 
bad  been  diSerenl,  tbe  tail*ia  could  never  hsTe  been  held  to  hare 
altered  tbe  deatination  of  the  ban  fee,  and  tbe  luperiorilt  and 
property  would  hare  been  taken  op  by  diSbreut  beira.  There 
ia  a  separate  difficulty  :  Suppoaing  that  the  penonal  right  wer« 
held  CO  hare  been  conveyed  by  tbe  entail,  aiiid  tUDining  that  the 
heirs,  by  taking  tbe  whole  euatea,  were- boond  to  make  tbe  en- 
tail ^ectual  to  protect  tbe  property  a«  welt  ai  tlie  luperiority  of 
Stantalane,  tbia  vru  only  a  penouat  obligation  ;  and  if  tboae 
hein  had  a  lepirate  title  in  tbrir  perioai,  tbe  Iiord  Ordinary 
muathold  that  third  partiea  Eontracting  with  them  cannot  be 
bound  by  the  condition*  of  tbe  entail.  Tbe  caw  of  Cemichiel 
4oea  not  reach  thti  point.     The  paraueta  endMTonr  to  reliere 


dal  title  completed  under  the  entail. 


inirprei 
TU* 


it  stated  under  the 


Though  [be  difference  ia  of  n 
dinary  thinks  that  tbe  true  doctrine  in  the  autboritiea  referred  U 
li,  that,  aa  the  title  of  superiority  if,  m  faeir,  a  title  to  the  landa 
fanfiiam  optimum  aMnmiin,  prcacriptire  posiesaion  on  that 
title  eicliidea  all  inquiry  as  to  other  alleged  rights  of  property  de- 

Gndiog  on  base  feudal  titles.  The  case  of  BraceestSLUiahes  this, 
c  no  more.  But  the  pursuers  bare  left  out  of  view  tbe  impor- 
tant distinctian,  that  where  there  are  two  titles,  the  one  limited, 
and  the  other  unlimited,  prescHptton  may  run  on  tbe  unlimited 
title  against  the  limited,  but  it  cannot  run  on  the  United  title 
aigainst  tbe  unlimited.  Where  again  tMth  the  titles  are  unlimit- 
ed, prescriptian  msy  run  on  ifae  one  against  tbe  otber,  if  any  po- 
•itiveset  be  done  to  indicate  the  title  of  posseasioiu  Now,in  the 
ease  of  Bruce,  the  possessiim  founded  on  was  on  the  unlimited  title 
agunst  tbe  tiilaie  ;  and  in  the  case  of  Griere,  Iwtb  titles  were 
vnlimited.  Bu^  on  tbe  otber  ude,  the  principles  which  apply 
to  this  case  are  settled  by  the  old  case  of  M'Dougall  of  Mack. 
erston.  and  the  law,  as  laid  down  in  Kilkerran's  report  of  the 
case  of  Smith  and  Bogle,  which  has  ever  since  been  observed. 
The  argument  of  the  pursuers  would  mvert  tbe  principle,  and 
■1^  prcBcriptlon  to  run  on  a  limited  title,  while  the  heirs  all 
tbe  tine  bad  an  unlimited  title  in  their  persons — a  point  which 
sever  could  be  nwiotained.  There  is,  therefore,  great  diffleulcy 
in  tbe  ^M  of  praseripdon.  There  are  someminor  points  m  tbe 
ease:  The  dcsIinaliHi  in  Hitcbebon'a  reeonveyaece  being  to 
Lord  Eltbank,  Mid  bit  beira  tueceediDg  to  bin  in  the  lands  and 
iMiany  of  BellcBcreiff,  the  Lord  Ordinoiy  has  no  doubt  tbst  that 
would  have  carried  tbe  Iinds  at  Patrick's  dealfa  to  the  bsirs  of 
the  entail  177S,  whether  under  thefettera  or  noti  snd,  tbere- 
fiire,  he  is  of  opinion  that  tbe  aubsequent  general  services  w  belrs 
af  taihie  and  provision,  were  suScient  to  carry  the  personal 
right  in  the  base  fee  into  tbe  person  of  the  last  Lord  Aleatander, 
without  in  any  way  affecting  the  question  of  fetters.  It  is  also 
maiDtained  by  tbe  pursuers,  that  no  rigbt  could  be  acquired  by 
the  purchaser  or  trustee,  unless  the  lands  were  attached  before 
the  entail  WHS  feudalised  aa  to  tbem,  but  that  they  were  not  sitscb- 
ed  in  the  lifetinw  of  Lord  Alexander,  their  author.  This  pica  as- 
sumes ■  great  deal  of  ven  doubtful  matter  of  law  and  fact;  and  if 
tbe  rigbt  was  only  feudalised  the  other  day,  what  beeoraes  of  the 
plea  of  prescription,  be.  7  But  the  pursuers  have  overlooked  the 
important  case  of  Sinollet's  creditors,  which,  though  it  related  to 
lb*  cepsiration  of  the  tMliie,  ii,  io  principle^  very  adTerie  to 


views  of  tbe  case  of  Sheuchan,  however,  it  might  seem  to  giva 
them  some  aid.  The  caseof  Syme  sgalnat  Banaldaoo  OicnoD 
was  clearly  quite  difierent  as  to  this  point.  It  seems  to  be  un. 
necessary  to  advert  to  any  of  tbe  other  points  of  argitnieBtio  tbe 
reriaed  cases.  On  tbe  whtde,  tbe  Lord  Oidinaty  thiidu  tho 
cause  difficult  and  important." 

The  Court  ordered  a  hearing  in  presence,  except 
as  to  the  effect  of. the  irritant  claiiHe,  which  they  ex- 
pressed their  opinion  to  be  effectual  to  irritate  salea. 
Thereafter,  additional  cases  were  ordered  and  lodged, 
chiefly  on  the  question  of  prescription.  For  the  par- 
sners  it  wan  pleaded — I.  Tbe  heirs  of  entail  wers 
bound  to  possess  nnder  the  entail,  and  to  use  every 
other  ri^ht  they  might  acquire  to  the  lands  therein 
contained,  in  support  of  the  entail,  and  no  otherwise : 
That  the  lands  of  Stantalane  beinr  at  least  des0Ti[^ 
tir^,  contained  in  the  entail,  the  heirs  were  bonnd  to, 
and  coald  only  hold  them  under  it. — II,  That  if  the 
dominium  utile  of  Stantalane  was  not  held  under  the  en- 
tail, the  right  to  it  waa  still  in  heered'ttate  jacente  of  the 
entailer ;  for  neither  tbe  gerteral  nor  special  serrioei 
expede  by  the  different  heirs,  as  heirs  of  taillie  and 
provision,  could  carry  the  personal  right. — III.  That 
the  whole  possession  had  been  uniformly  held  nnder 
the  entail. — IV.  That  where  there  are  two  titles,  tba 
one  fettered  beinr  the  dominant  title,  and  the  otber 
unlimited,  and  the  same  persons  are  heirs  in  botb, 
Uid  make  ap  titles  nnder  neitber,  the  law  aacribea 
the  possession  to  the  fettered  title,  nnder  which  tba 
heirs  were  bound  to  possess. — V-  Where  the  heirs 
have  dejacto  only  completed  one  of  .the  titles,  that  i>, 
tbe  one  to  which  posseasion  must  be  ascribed,  and  the 
other  is  extingiiished  bv  prescription — even  when 
there  is  no  adversity  in  the  two. — VI.  Bnt  here  the 
two  titles  are  adverse ;  and  therefore,  mtdti  majitt,  doea 
the  rule  apply  i — VII.  Tbe  property  was  iwiisoli dated 
with  the  superiority  bv  prescription. 

Tbe  defenders,  besides  repeating  their  former  plflM, 
pleaded— I.  That  there  waa  no  room  for  the  applica- 
tion of  prescription,  in  a  question  with  heirs  who  bad 
two  titles  in  their  person. — II.  There  must  bean  adver- 
sity ofioterest  bet  ween  tbe  two  titles  to  raise  tbeqnestion 
ofprescription;and  there  was  no  adversity  here. — III. 
Apparency  was  as  good  a  title  of  poss esston  as  the  en- 
taitj  and  the  heirs  were  entitled  to  astribe  tbeir  posses- 
sion to  that  onlimited  title. — IV.  But  no  possessioa 
could  bring  the  lands  nnder  tbe  fetters  of  the  entail, 
unless  they  were  at  the  time  incladed  under  iu — V. 
Even  although  tfaa  anlimited  title  were  in  hareditate  ot 
tbe  entailer,  that  would  not  avail  the  pursuer,  who  is 
seeking  to  reduce  the  infeftment  of  the  defender  ;  and 
without  being  himself  infeft,  or  held  to  be  infeft,  tbe 

Enraner  has  no  title  to  insist :  While,  if  he  be  infeft, 
e  is  bound  to  fulfil  the  obligUioiis  of  the  int«i> 
mediate  successors  between  him  and  the  entailer. 
At  advising, 

Xord  .Ba^nu.— The  service  of  Geoige  Lord  Eliboik  is  to  be 
jndged  of  by  tbe  claim,  which  waa.  to  be  served  b«r  of  tailiie 
under  a  particular  deed.  It  was  impossiUie  that  this  conld  tasks 
him  beir  of  provision  under  all  other  deeds.  It  would  not  faava 
done  so,  although  the  destinsilon  had  been  to  tbe  same  acriea  of 
heira.  That  was  determined  in  Spalding  e.  Laurie,  in  1781> 
There  cannot  be  two  titles  here  at  alL  But  if  there  were.^otw 
Loidship  would  look  at  tbe  lerms  of  the  p 
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tien,  I  \f  it  down  u  •  ganenil  principle,  tku  eveiy  pracantoiT 
■nd  pKccDt  goM  to  uiignaM,  if  thcjr  p«  not  spfciaJir  ezctaded. 
I  acknowlci^  th«t  the  procaratory  of  mignRtion  bcre  is  ex- 
prened  in  vpr;  bvoad  tflrmi.  A  proeumoir  ii,  no  doubt,  a  tort 
of  diipoiitlon,  but  it  cmcem  obligations  oir  th«  gnuiter,  and  on  ill 
who  represent  him  in  that  procurstorj.  I  am  stirlled  bj  (he 
term*  of  the  procuratorj.  Jt  contains  an  obligation  to  resign. 
In  form,  it  is  like  a  bond.  The  heir*  are  taken  bound  to  poaaest 
nnder  the  tailzie  only.  I  think  this  created  an  obligation  sgunsC 
the  bcin  of  entail,  tfaat  whatever  peraonsl  Tigbts  tbey  bad,  thej 
■honld  eon  Try  tb  em  in  teims  of  the  proctiratory.  after  making  up 
B'propei  title.  A  question  of  the  same  sort  occurred  formerlj, 
about  the  lands  of  Pitheavks,  part  of  this  verv  estate ;  and  is  re- 
ported in  tbeTscultj  Collection.  I  think  [here  is  no  ground 
for  holding  that  there  is  a  double  set  of  titlea  here  at  dill ;  and  if 
there  were,  the  effect  of  them  is  taken  offby  these  cUuiei  in  the 
procurator;.  It  it  said  there  is  no  prescription  inter  Harrda; 
but  that  appean  to  me  contrary  to  Ibe  Act  1617.  There  is  no 
distinction  in  that  Act  between  limitedand  antimited  titles.  'Hie 
only  question  under  the  Act  is,  bss  Ibere  been  a  proper  title  to 
found  prescripttnn  produced  ;  and  baa  there  been  posiession  oa 
it  exclusively?  Such  ■  title  is  good  in  questions  nitb  wbaterer 
parties,  and  ii  liable  only  to  the  exception  of  forgery.  It  is 
tometlmes  difficult  to  say  on  what  title  poasestion  has  followed. 
Buttbe  Act  iei7  refer*  juit  to  a  title  con  Teying  tbe  prDperCy  g 
■nd'  if  tbere  be  such  a  title,  and  poa*easion  bu  followed  on  it  for 
forty  yeara,  that  ett&blLsbes  tbe  rigbt,  whether  in  a  quetlion 
inter  hartdtt  Or  Mer  atiot.  it  would  diminish  the  Utility  of  tbe 
Act  of  Parliament  to  admit  any  such  distinction.  Some  of  the 
eases  referred  to  were  quesiioni  infer  bxredet.  ■  Tbe  ease  of 
Bruce  waa  one  of  thia  bind.  But  look  to  tbe  atate  of  matters 
when  Patrick  made  the  entul.  The  dominiun  iitiii  of  Stanta* 
lane  then  stood  on  a  reconveyance  by  Mitchelion  ;  and  it  is  clear 
to  me,  that  conveyance  to  Alitcbelson  was  a  mere  trust-convey- 
ance ;  and  that  appears  from  the  titles  themselves.  On  looking 
to  these,  it  appears  that  be  was  in  possession  just  one  month. 
""  1  price  speciGed  in   his  disposition  ;   and  in   the 

t,  he  is  at  special  pains  to  show  that  he  never 
n  possession  ;  for  he  declares  tbe  rents  to  be  assigned 
for  crop  I7&0,  and  all  crops  and  years  tbereafter,  showing 
that  ha  never  waa  in  possession,  nor  wu  meant  to  be  in  posses- 
sion, under  the  disposition  by  Patrick,  which  was  executed  in 
April  1760.  Moreover,  tbe  warrandice  in  Mitcbetaon's  recon- 
vejance  is  from  fact  and  deed  only :  All  proving  to  me  that  the 
original  disposition  to  Mttebelton  wu  a  mere  trust.  The  Court 
hive  gone  a  great  length  in  cases  of  this  description.  In  that 
of  Rose,  S4th  January  1790,  tbe  fee,  notwithstanding  a  con. 
veyance  which  waa  held  to  be  in  lmit,w«s  held  to  remain  with 
Ibe  gnnter.  I  think  tbe  Conrt  there  went  a  great  length  ;  but 
■o  thn  found  : — If  that  rale  is  to  be  applied  here,  there  ia  an 
•Dd  of  the  quesrion  altogether.  Mitchetion  waa  a  most  correct 
conveyancer  as  ever  wu  known  in  this  Court,  and  why  he  did 
not  get  Patrick  to  execute  tbe  precept,  or  to  resign  upon  the  pro- 
curatory,  I  do  not  know.  I  dare  say  be  thought,  by  bii  recon- 
veyance, that  be  conveyed  back  tbe  estate,  jujt  as  he  got  it,  to 
Lord  Elibank  i  and  I  think  such  must  be  the  way  in  wfalcb  it  is 
to  be  considered.  But  tben,  there  is  another  point  which  I  can 
never  get  over:  HitcbeUon,  in  whose  kartdiiai  jactiu  the  fee 
remains  to  this  blesaed  bour,  died  in  June  1768,  and  no  notice 
or  challenge  ii  made  of  the  title  till  ISSS,  and  I  think  that,  pos- 
•ession  being  bad  by  bim,  bis  iofef^ment,  by  the  lapse  of  forty 
years,  was  at  an  end  altogether. 

Lord  Craigie  had,  &om  tbe  beginning,  tboaght  that  the  right 
in  Mitchelson  wu  a  trust  only  ;  and  tl«t  M  to  the  ) 
tbere  eoold  be  no  doubt  at  alL 


though  the  iiisenoity  of  counael  bu  made  it  apparently  so.  But 
1  must  s^,  that  tbere  ban  been  some  doctrines  started  in  the 
dlscnaaion  that  I  cannot  subscribe  to,  particularly  tbe  doctrine 
tbat  preuription  does  not  apply  i>u«r  luwrtdtt.  I  think  there 
is  DO  greand  for  sucb  a  pn»po«ition.  Why,  if  it  ia  uid  that 
wi  heir  cannot  plead  one  title  against  another,  but  it  is  admit, 
led  that  the  moment  hs  conveys  away  the  esUte,  and  forty 
jmn'  pouCMJon  follows,  tbe  disponee  can  pimd  the  very  title 


wfrieb  tbey  say  the  heir  eouU  not  pletd.     Ssppou  hvt,  thai 
tbere  bed  been  a  disposition  to  a  disponee  of  the  ■operisritA      ' 
and  that  he  bad  also  pouessed  the  property  for  forty  7eati,.it  n      ** 
admitted  that  be  would  acquire  rigbt  to  the  whole,  and  that  both      " 
would  be  consolidated  in  his  person  ;  and  how  does  tbst  take      " 
^ace,. where  there  is  no  resignarion  nd  maoAenlian.  emrpthy      "* 
prescription  ?    Hut  in  order  to  found  prescripiioai  the  dii)iaHa      '! 
must  found  on  the  very  title  of  the  heir,  wbieb  is  nid  to  bs  an      ' 
obstacle  to  prescription:  a  most  extraordinary  result,  bot  jait      ^ 
what  the  defenders  must  admit.     1  think  tbe  true  impon  of  lb*      * 
decisuins  referred  to  is  miilaken  by  the  defendcra.     Tbil  of     " 
Clydesdale  and  of  Smith  and  Bogle,  particulaF^  the  Utter,  ia-      ' 
port  juat  this,  that  where,  by  a-coutrut,  tbe  estate  iadmincdl*      ■ 
one  series  of  heirs,  different  from  tbat  of  the  investitirc,  tbi      ^ 
former  will  be  preferred.     In  the  nu  of  Bald  a.  BBchsnan,  aU      > 
tbat  wu  fmlnd  waa,  thai  consolidslion  doii  not  take  plaM  ift      ' 
jure,  and  nothing  more.     I  am  reported  to  have  aaid  in  aaotfies      * 
case,  tbst  tbere  wu  no  prescriptive  poaaeaiion  in  tbat  of  Bald  \      ■ 
and  I  wu  right,  if  I  said  so.     In  thai  case,  Buchanao  bad  right      I 
to  thedoniiiiim  utifr  of  Cameron.   He  purthasea  the  superiority       " 
in  1705,  and  gets  it  conveyed  to  himself  in  liferent,  and  his  son      ■ 
in  fee — but  reserving  power  to  alter  the  deitinalioii  at  pleasnt*. 
In  1730,  the  son  enters  into  a  contract  of  marrii^e,  ia  whiekis      ' 
disponed  to  bim  absolutely,  tbe  domtnium  alile.     The  qwestlDa       I 
then  arose,  wu  this  consolidated  with  the  snperiority?    It  was      i 
found  tbat  it  wss  not,  because  consolidatioo  does  net  opcrstt      i 
ipajure.      That  wu  alt, — there  was  no  prescription ;  beoaoss       f 
even  holding  Ibe  literenter's  possession   to  be  that  of  tbe  krir,      i 
which  I  scarcely  think  you  can,  where  it  ii  a  liferent  by  ressrv*-      i 
tion ; — tbe  lifvrenter  lived  till  1 760,  snd  during  hii  lifrtine,  th«      i 
heir's  right  wu  one  which  the  liferenter  could  alter  at  plouure,      i 
u  regarded  tbe  superitirity,  baring  reserved  potver  so  to  do.    It 
wu  iDipouible,  therefore,  to  ascribe  tbe  heir's  posseuion  of  tbs      i 
lands  to  a  defeuible  title,  while  that  to  the  superiority  was  wbca 
be  had  rigbt  to  the  property  by  an  abaolute  conveyance.     Pos- 
senion  held  clam  wi  oh/  trrccurio,  is  no  title  of  prucriptiiHi ;  ui 
adefeauble  title  ia  certainly  precarious.    Therefore,   luy,  tben 
wu  no  prescriptive  possession  in  thai  cade.    Htrir  tben  dosatba 
present  ease  stand  7     Patrick  Lord  Elibank  is  proprietor  of  ibi 
whole  property  and  superiority;  he  cooveya  ■  porrion  of  tb« 
property  to  Mitchelson,  who  is  infeft,  and  d  month  aftw  wards 
recooveys  to  Patrick,  but  he  ia  never  infeft  on  that  reoonvejsnM. 
Tbe  parties  do  not  seem  to  have  been  awsreuf  ibe  reconveyaM* 
at  first ;  and  if  there  had  been  Done,  tbe  case  is  quite  clear.   Pa- 
trick holds  tbe  eststa,afterthe  reconveyance,  just  as  be  did  befcns 
conveying  to  Itfitcbelsan,  and  executes  the  entail  j  u  to  the  effect 
ofwhicblconcurentirely  with  LordBalgny.  It  binds  tbe  bein  to 
convey  the  lands  under  tbe  entail,  and  to  posteu  under  no  otbei 
title.     George,  tbe  next  heir,  oiake*  up  titles  by  service,  tut 
takes  possession.     What  Is  his  situation  ?     It  is  el<ru  thai  bia 
•erriee  either  did  or  did  not  laike  up  tbe  persooal  rigbt  in ,  Hit- 
cbelson's  reconveyance.     The  defenders  must  maintain  it  did. 
Well,  if  it  did,  what  is*the  situation  of  George  ?     He  accept! 
the  utate  under  this  tsiUie,  binding  bim  to  posseu  on  no  other 
title.     IF  be  had  indicated  an  intention  to  posseu  in  fee-simple, 
the  next  heir  might  have  compelled  bim  to  make  up  title*  under 
the  entail     Thia  ia  founded  on  the  doctrine  of  approbate  and 
reprobate.     If  it  could  be  said  that  tbe  words  of  the  entail  did 
not  contain  the  lands,  I  could  Understand  the  argument ;  but  iha 
words  are  ample  enou^  to  include  tbem  i  and  arc  you  to  deny 
effect  to  the  words  ?    By  no  means.     I  need  not  reter  to  aulbc^- 
rities  on  this  point.     The  ca«e  of  Carmichael,  and  of  Smith  and 
OUphant,  are  both  quite  in  point.     I  think  Georga  could  have 
been  compelled  la  poaaeu  under  the  entail,  bad  he  indicated  a 
contreiy  inientiao.     But  he  did  not  evince  aueb  intention;  aad 
by  eemug  under  the  entail,  he  indicated  his  intention  to  [imsim 
tinder  iL     But  in  virtue  of  sucb  MTvicea,  tbe  BUcceeding  beit* 
bave  poesuied  for  more  than  forty  yeans.     Weara  itdd  tbat 
prascription  doe*  not  apply  inter  km^tt,     I  denur  to  that  doc- 
trine, uid  also  deny  ita  application  to  the  preunt  caae.     It  ia 
said  that  prescription  operate*  in  favour  of  an  unlimited  anioat 
a  limited  title,  even  iiiJer  kmrtdtt.    That  is  plaiuly  stated.    NiMr, 
what  ia  the  state  of  the  case  hen  7     The  one  is  a  complete  cob. 
veyance  of  tbe  estate  under  the  entail ;  the  other  is  a  mere  sab- 
altctD  tight,  which  I  say  was,  at  best,  a  men  burdan  on  tbe  otlMr. 
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The  title  uaitr  tbe  eotail  ii  i  feudil  and  ■  preieriptive  title ;  but 
the  title  to  tbe  domiinm  uiile  a  not  m  title  of  preacriplion  >t 
ftll,  for  tbc:e  nu  no  Inreftmcat  on  it  So  tbia  ii  a  moat  extraor- 
diiury  cue  of  ^rcsciiptian,  wbicb  ia  eald  not  to  Lire  run  on  b 
good  tiile,  (Itbougb  it  never  ooald  run  on  the  otber  at  all.  It 
qipeon  to  me,  that  the  eervicei  did  not  take  up  tbe  pertonal 
ligbt  i  aiid  I  tbink  tbat  was  decided  In  thg  cue  of  Laurie.  .  On 
tbe  wbole,  I  tbink.  In,  Tbe  taiUie  ii  fortified  hj  prescription. 
3d,  Tbat  the  heira  were  bound  in  equity  to  entail  tbe  lands ;  and 
Sd,  I  tbink  it  never  can  be  held,  that  possesiion  is  to  be  ascribed 
to  any  otber  dtle  ibsn  the  cbsrter,  it  being  tbe  only  title  on 
which  prescriptioii  roiild  run. 

Lont  Prmiaiu  concurred  in  tfac  condmlont  arrived  at  by  the 
«ther  Jodge*.  He  thought  there  wai  a  separate  ground  lufficient 
to  bearout  tbeparguer.independent  of  the  Act  1617.  He  re- 
fcned  to  the  Statute  lAM.  c.  Sll,  which  introduce!  a  totally 
difleicnC  preacripticHi  from  that  of  tbe  Act  1617,  snd  which  both 
Stair,  p.  402.  sec  15,  and  p.  440,  tee.  10.  and  Eislc  II.  7,  25, 
lay  down  to  be  an  existing  Statute,  After  reading  tbe  Act 
ld04«  which  proTides,  tbat  after  forty  yeara,  no  person  aball  be 
obliged  to  produce  procunloHel'of  reii^ation,  or  warranta  for 
usine,  bis  Lordihtp  observed,  that  it  was  material  to  observe, 
that,  in  regard  to  this  Statute,  there  was  no  notice  of  the  excep- 
tion of  minority,  as  in  Statute  1617,  and  proceeded  to  slate,  tbat 
(be  various  horAt  Elibank  were  seised  in  tbe  lands, — for  there  is 
uoaucb  tbiriKSSan  infeltment  in  I  he  superiority  merely, — andtbey 
tannot  now  be  called  on  to  produce  tbe  charters  of  resignation. 
Charters  of  resignation  may  be  of  \ne  within  the  forty  years,  but 

il  required  after  tbat  period.     Suppose  there  had  been  a 

.  lation  by  Mitcbelson,  Patrick  Loni  Elibank  was  under  no 
Bsity  to  record  it.  If  he  chose  to  run  the  risk  of  Mitchel- 
II  playing  false,  he  might  have  burned  it  the  moment  it  was 
ecDted,  and  stood  on  bis  infefunent  in  tbe  lands.  Tbe  title  of 
the  tntatee  and  purchaser,  the  defenders  in  this  case,  rests  on  the 
very  title  nnder  tbe  entail.  If  it  does  not,  they  have  no  title  at 
«dl  i  for  if  tbe  infeftneDt  doe<  not  cover  the  lands  of  Siantalane, 
lll^  are  still  in  tirmUfatc  of  Patrick,  and  would  go  to  a  different 
•eries  of  hdn  from  the  bciii  of  entail.  It  would  be  a  singular 
icault,  if  the  title  became  worie  by  Mitchelson'a  reconveyance 
than  it  would  have  been  without  iL  It  is  admitted  that  Patrick 
oould  hate  given  a  good  title  to  a  purchaser,  which  prescription 
trould  have  forti&ed  j  and  tbe  defender,  tbe  purchater,  here  main- 
tains he  has  got  a  sood  title ;  but  if  so,  surely  there  was  room 
for  prescription.  Had  Lord  Elibank  been  infeft  on  the  recon- 
veyance, he  would  have  bad  two  feudol  titles,  end  it  might  bsve 
been  argued  tbat  he  could  possess  on  both  ;  but  there  was  only 
ooe,  which  was  tbe  entail.  All  tbe  acta,  besides,  show  that  pos. 
•evaion  wm  held  under  the  infeftment  in  the  entail,  and  not 
ander  the  personal  right.  Tbi*  is  more  a  question  of  feudal 
title  than  of  prescription.  As  to  it  beins  a  question  between 
beire,  bow  is  tbat  made  out?  In  all  the  cases  referred  to,  the 
question  was  between  heirs  of  different  characters.  But  there 
)■  ru>  bar  of  a  different  character  from  Lord  Elibank  here  com- 
peting. If  Mr  Hay  M'Kenzie  were  here,  then  there  would  be 
a  queatian  between  heirs  of  a  different  character ;  but  tbe  party 
here  ia  the  purcbiaer  from  a  prior  heir  of  the  lame  character  with 
tbe  purtuer;  and  supposing  all  the  caaea  to  apply  to  questioiia 
with  beira,  tbey  do  not  appear  to  me  to  touch  uia  caae. 

The  Conrt  (28th  November  1833,)  pronouniwd  thii 
interlocntor : — 

"  Repel  the  defences,  and  reduce,  decern,  and  declare.  In  terms 
of  the  conclusions  of  tbe  said  conjoined  libels,  in  ao  far  as  the 
•amecODclttde  for  reduction  «( the  conveyance  in  trust,  libelled 
on,  of  the  whole  landt.  barony,  and  estate  of  Ball  en  creiff  (con- 
tained In  tbe  deed  of  entdil  libelled,  and  in  the  charleri,  retoura, 
precepts,  and  infefiments  follawing  thereon,  comprehending, 
titer  alM,  West  Mains  of  Ballencrelff,  Lochfaill,  Stantalane,  and 
Myertim,  both  property  and  superiority)  ;  and  also  of  the  saiine 
thereai;^  and  all  that  baa  followed,  or  is  competent  to  follow 
tbereon,  and  also  of  the  sale  thereof,  as  libelled;  and  End  and  de- 
clare that  the  pursuer  baa  the  Only  good  and  undoubted  right  to 
the  said  subjects,  and  to  complete  titles  thereto  as  heir  to  hii 
deceased  father,  and  to  possess  the  same,  uplift  the  rents  which 
bave  (aUen  due  since  the  decease  of  the  late  Lord  Elibank,  tua 


btber,  and  that  tbe  defimdera  have  no  rigbt  or  title  thereto,  aid 
decern ;  and  farther,  in  respect  the  pursuer  claims  in  this  actioa 
merely  Bs  heir  of  entail  aforesaid,  finds  tbat  the  otber  aubjecta 
Biid  funds  contained  in  snid  trust -disposition  are  in  no  Ways  ef- 
fected by  the  preceding  findings  of  this  interlocutor  ;  and  there- 
fbre  repel  tbe  reasons  of  reduction,  juoad  such  separate  funda 
and  (ubjccts,  end  decern ;  find  the  defeDden  liable  in  eipaotea,' 


Pursuer'*  Authorities.  —  Sandford  on  SucceMion,  I.  S41. 
Edgar.  6ib  July  1736i  Mor.  3OS0.  Cairns,  12th  ;  November 
1742;  Mor.  I4,43B.  Forbes.  f2th  August  1753;  Mor.  14,431. 
Hay.  30tb  June  1758;  Mor.  14.369.  Tatlicart,  16th  Novem- 
ber  laos.  and  24th  November  1807;  Mor.  14,447.  Haldane, 
e7th  November  1766;  Mor,  14,444.     Ogiivy,  16tb   December 


IflOB.  Maule,  4th  March  16-29.  Muir,  2d  July  1746  ;  Mor. 
10,B90.  Millers,  7th  February  1766;  Mor.  10,942.  Duke  of 
Buccleugb,  30th  November  1826.  Grieve  n.  Walker,  97th  Fe- 
bruary 1827.  Bruce.  6th  December  1770.  Harvie,  1 2th  De- 
cember 1811.  Bald,  8th  March  1786;  Mor.  15.084.  Ersk. 
III.  8.  94.  BeU's  (;om.  L  667.  Oiabame,  IStb  May  1795 ; 
Hur.  15.440. 

Defenders'  Authorities.  —  Marquia  of  Clydesdale  v.  Lord 
Dundooald,  26th  January  1726,  and  2d  April  1736;  Robert- 
son's Appeals,  56i.  Kamea'  Rem.  Dec.  p.  144..  Maekenton, 
lOtb  July  I7S9;  Mor.  iO,M7.  Smith  and  B<«le,  30th  June 
1752;  Mor.  10,803,  Durham,  24th  November  1802.  Enk. 
IIL  7,  6.  Zuilla  ■>.  Monjaoo,  4th  March  I6ia  bald  v.  Ba- 
cbanwi,  8th  March  1768.     Maule,  4tb  March  1629. 

First  Division. —  Lord  Ordinary,  Moncreiff. — Act,  3.  A. 
Mumy,  Jamewn,  A.  Wood ;  A.  &  J.  Rolland.  W.  S.,  Agents. 
—Mt.  Dean  of  Faculty  (Hope),  Keay.  J.  W.  Dickson;  John 
Tonng,  S.S.C.,  Agent.— Mr  Bell,  Clerk.— [G.  C] 


"ith  December  1833. 
No.  100. — John  Cowam,  Purtuer,  v.  Robert  WatTi 

Pbtkh  Cahpbbll  and  Others,  Defenders. 

Process — Expenses — Jury  Trial — A  verdict  Jor  1*  of  dawiaft', 

on  BCCDUiil  ofvmngimi  im/irilonmenl,  held  to  corrji  ripettta. 

In  tbie  i»ie  Creported  ante.  Vol.  VI.  p.  75,  wbicb 
see,)  the  pttreaer  mored  for  expensei  sMinrt  Mr 
Catnpbeil,  who  oppoeed  the  motion,  on  tEe  ground 
that  the  demages  were  merely  noniin&I ;  that  the  ob- 
jection to  the  erasure  in  the  trarrant  wan  a  mere  tech- 
nical objection,  stistained  by  the  Court,  in  theiDSpen- 
sion,  with  great  difficulty,  and  one  for  which  the  de- 
fender was  not  liable,  as  appeared  from  the  charge  of 
the  presiding  Jndge  at  tbe  trial,  which  was  contrarv 
to  the  verdict.  The  Court  observed,  that  Mr  Campbell 
might  have  relief  against  the  otber  parties,  but  that 
where  damages,  although  nominal,  were  awarded  for  an 
'infringement  on  the  personal  liberty  of  the  aabjectt 
expense!  must  follow;  and  that  the  esse  of  Rsnkine, 
3  Murray,  84,  was  ill-decided ;  and  they  found  Mr 
Campbell  liable  in  expenses  aiMurdiugly. 

First  Tt'tnAon—Act.  Skene;  Willlaoi  Martin,  S.  S.  C.> 
Agent— ^/l.  CuDiagbane;  Peter  Campbell,   &.S.C.,  Agent. 

-Lc-o.]- 

7(A  December  I8SS. 

No.  101. — Hss^tY  Walker,  Sutpender,v.  The  Rev, 

Robert  Swaum,  Cnarger. 

Process —  Expenses —  Reference — Auditor. 

In  this  case,  the  Lord  Ordinary  held,  thatthera  was 

an  iiBplied  reference  to  the  auditor,  of  the  amotint  of 

expenses  which  should  be  paid  to    the  charger;  and 

that  be  having  persisted  in  answering  the  bill  of  bus- 
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Million,  onlMiMi  tdditioml  demand  abonld  be  paid  to 
nim,  wu  liable  in  expenses  of  proceu.  On  22d  No- 
Tember  18SS  (ante.  Vol.  VI.  p.  85),  tbe  Court  remitted 
to  the  auditor,  to  report  whether  the  30*.  in  dispnte 
WM  included  in  tbe  accoanti  taxed  by  him  under  the 
reference.  He  reported  that  onljr  6a.  lOd.  of  it  woa 
Inclnded ;  bat  the  Court,  holding  that  thti  did  not 
affect  the  principle  of  tbe  Lord  Ordinary'*  interlocu- 
tor, adhered,  with  additional  expenieB)  except  the  ex- 
penie  of  the  last  remit  to  tbe  auditor. 

Pint  Divtiion. — Lord  Ordiniiy,  Fullerton. — Ja.  Lord  Ad- 
Tocata  (Jeffrey),  ud  Jimei  Anderwn ;  L.  MackintMh,  S.  S.  C, 
AfcenL — Jftt.  RuCherfjid  and  Hacdonnll ;  Qoarge  Manro, 
8.S.C.,  Agaat.— Mr  Holland,  Clerk, — IG.D.} 

7th  December  18SS. 
No.  lOS.— James  Stewart,  Objector,  v.  Wiujah 
HowisoM,  S.S.C.,  Respondent. 
Fiocets— Ezpmaet~.  Act  of  Sederunt,  6ib  February  1906— Ad. 
ditor-ii  Report—/.  Olgectien  to  an  auihlor'i  report.  Hat  tmiam 
preeaiti  had  not  been  btfort  him  when  he  tatid  the  eipeiaet 
thereof,  repelled,  in  ttipecl  the  auditor  Baled,  that  lUthough  ht 
had  no  ipecial  recoBeclion  of  lit  circumilaiuei,  he  wai  certain 
he  mat  have  Ken  the  prtieeitet,  iflhej/  were  itecttiarg. — II.  In 
on  oppUealien  te  haoe  accoittUt  land  undtrtht  Act  {^Sederunt, 
ftA  February  1806,  eircumttaiaet  in  tnkich  held  toe  laie  te 
plead,  in  the  Jbrm  ^  ot^aiont  la  the  auditer'i  report,  that  tha 
tuiiiuu  halt  bctn  inproperfi/  eonducled, 

Mr  Howison  preieDted  an  application  to  tbe  Conrt, 
under  tbe  Act  of  Sedemnt,  6th  February  1806,  for  a 
remit  to  tbe  auditor  to  tax  the  buiineaa-aecounti  in- 
curred to  him  by  Mr  Stewart  of  Brngh,  and  bia  cura- 
tor;  to  which  it  was  objected,  that  great  part  of  tbe 
aceonnti  did  not  relate  to  procesi  buaineu.  On  2lBt 
June  1832, 


thi*  Court,  eidunTrir  of  artic)**  wbich  relale  itrictlj  and  pro. 
perljr  to  tbe  curatorM  manaf;ementi  aiid  to  be  included  in  the 


The  auditor  reported,  that  he  bad  ordered  tbe  ao- 
oonnts  to  be  remodelled,  but  that  many  chargfes  re- 
latire  to  tbe  curatorial  management  atill  remained, 
wbich,  however,  he  had  struck  off,  and  bad  tKxed  the 
accounta  at  £462,  5.  5.,  reierring  to  Mr  Howison  his 
claim  for  tbe  articles  strnck  off.  which  related  to  cu- 
ratorial management  or  extn^udicial  buRineM.  On 
25th  June  1833,  the  Court, 

"  In  mpect  it  ia  averred  at  the  bar,  tliit  tbe  auditor  proceed- 
ed to  audit  tbeae  accounta  without  having  had  before  him  the 
procesBei,  No.  II,  the  Lords  allow  the  respondent  to  put  ins 
minute  of  objections  to  the  auditor^  report,  and  thia  within 
ten  daff.' 

A  minute  of  objections  was  then  lodged  for  Mr 
Stewart,  in  wbich,  besides  averring  that  the  before 
mentioned  procesaea  had  not  been  before  the  auditor, 
be  stated  a  great  variety  of  objections  to  the  accounts, 
on  tbe  ground  of  irregularitv  and  mift management  of 
the  processes,  whereby  he  alleged  great  part  of  tbe 
expense  with  which  he  wsi  chatted  had  been  occa- 
sioned. On  l9th  November  1833,  tbe  Court  remitted 
of  new  to  the  auditor,  to  report  whether  the  pro- 
eeases.  No.  11,  had  been  before  him  at  taxing  the 
MoouDta.    The  auditor  reported,  that  he  hod  no  spe- 


cial reooUection,  at  thia  distance  of  time,  wbetber  the      j 
processes  in  question  had  been  before  him  or  not,  bat 
that  if  they  were  necessary  to  the  taxation,  he  wis 
aatisBed  he  would  take  care  to  see  them. 

Objected — The  report  is  not  affirmative  of  the  re-      ^ 
mit.     Besides,  there  are  here  a  great  variety  of  ob- 
jections, on  the  groaod  tbat  tbe  business  was  impro- 
perly  conducted,  which  tbe  auditor  thought  it  belonged 
to  tbe  Court,  and  not  to  him  to  dispose  of.  , 

Lord  fVendcA/. — How  can  otijectiona  to  the  mode  ofoondnct- 
iog  half  ■  dosan  proeeaae*  be  judged  of  by  us,  on  couaidering  an 
eudiloi's  report  7  We  were  Ml  resdy  to  approve  of  these  so-  i 
cokdU  on  25th  June,  had  it  not  been  for  llie  alhgation,  that  ceiw 
had  not  been  before  tbs  auditor  at  tauiy.  The 
e  remit  i*  aa  satisfiKtor;  aa  it  could  be  in  the  dN 
The  auditor  very  preperij  s«j^  be  csBDOt  leU,  at 
thi*  distance  of  time,  whether  these  ptoceHea  were  before  him  ot 
not,  bufc  that  be  ii  sure  they  would  he  so,  if  they  weie  aeeeiaaiy. 

Lerdi  Balgrag  AGiUiet  concurred. 

Lord  CVaiftr.—Tbe  otfjections  to  tbe  mode  of  condnetiif  (he 
business  should  have  been  stated  befon  allowing  theaoeounti  to 
be  remitted  to  the  auditor. 

The  Court  approved  of  the  aoditor'a  report 

Pirst  Division.— i^cf.  Thomu  Msiltand ;  J.  Sommerrille, 
jun.,  Agent.— .J0.  R.  Thomson i  James U'Cook,  W.S.,  Agent, 
— Ur  Bell,  Clerk._|.G.J9.] 

lOfA  December  1833, 
Mo.  103,— Jean  Ramkinb  akd  Hsa  Sok,  Ptiraien,  v. 

A.  B.,  Defender, 
Parent  and  Child— Baalard— Aliment— Omsuhmca  fn  tUA 
a  fulaniJ  ton  being  oj  on  umlnd*^  eoiutiliitun,  Ike  fathtr  wot 
Jinuid  liable  in  aliment,  at  the  rmie  if  £  It  per  mnnum,  fromOt 
time  the  boy  attained  the  age  oflwelvt  yeart,  till  lit  Jatker  tool 
charge  of  him,—reierving  to  the  fitkmr  hit  alle^  right  ef  rtH^ 
agaimt  the  managert  of  the  diaritg  wsrMaiuc,  in  couffiMiw*  ej 
on  ogntnenl  toUh  thtm  to  bring  i^  the  h>)r. 
In  this  case,  the  Court,  on  16th  May  18S3,  found 
that  the  mother  bad  now  no  right  to  tne  custody  of 
her  natural  ton  (be  being  more  than  twelve  years  of 
age),  and  in  respect  the  defender,  his  father,  offered 
to  take  charge  of  him,  superseded  Ivrther  advising,— 
vide  ante.  Vol.  V.  p.  363.  The  case  was  now  enrolled, 
on  the  motion  of  tbe  pursuers,  to  dispose  of  the  claim 
for  arrears  of  aliment,  between  tbe  date  when  tbe  boy 
attained  tbe  age  of  twelve  years,  and  tbe  date  when 
the  defender  hod  agreed  to  take  cbarg«  of  him.  The 
defender  founded,  infer  a/in,  on  a  decree  of  the  Sheriff, 
pronounced  in  18S9,  assoilsieing  him  from  a  claim  for 
two  quarters'  aliment,  as  due  on  7tb  February  and  7th 
May  1829,  which  decree  was  said  to  have  proceeded 
on  the  ground  of  th.e  defender  having  agreed  with  the 
oharity  workhouse  for  the  boy's  maintenance,  and  of 
the  boy  being  more  than  twelve  years  of  age ;  but  to 
this  it  was  answered,  that  tbe  plea  was  not  kvaitable 
against  the  boy,  who  was  sixteen  year*  of  age,  and 
entitled  to  sue  for  aliment,  independent  of  his  mother. 
The  treasurer  of  the  charity  workhouse  (to  whom  the 
defender  had  paid  £52  10s.,  on  29th  November  1816, 
"  for  tbe  purpose  of  maintaining,  clothing,  and  op- 
bringing"  the  Doy,)  declined  to  siat  himself  aa  ft  party 
to  the  present  action,  on  the  ground  tbat  the  ooliga. 
tion  in  his  agreementdidnot  extend  beyond  tbe  nsDal 
period  of  twelve  years,  allhoogh  he  had  made  pay- 
menta  to  the  porsuers,  out  of  charity,  since ;  and  that 
tbe  defender,  if  be  thought  otherwise,  might  bring  u 


18U.] 
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aotion  of  relief.  The  Court  appeared  to  be  ntisfied, 
ttota  tbe  eertificnte*,  that  the  boy  vaa  of  a  weakly 
conBtitntion,  and  had  been  in  bad  health.  The  father 
was  a  writer  to  the  Signet,  and  admitted  to  be  possess' 
ed  of  considerable  property.  The  following  interlo- 
cator  was  proitoanced : — 

"  Tbey  find  the  defender  liable  to  the  punaer,  Jesn  Rankine, 
at  [he  nte  of  £12  ye&rljr  of  aliment, — for  tfae  other  pursuer, 

Juki ,  from  the  7[b  i*.j  of  February  1829,  until  the  dajr 

frhea  the  defender  t[>ok  ctwrge  of  hie  ion,  deducting  jCI7,  15i> 
paid  b;  tbe  cbaritj  warkbouse,  and  £6  paid  to  Henry  Tod, 
witb  ioterett  since  the  date  of  citation,  till  paid ;  and  find,  after 
deducting  nid  eums,  that  the  balance  of  principal  due  is  £29,  Oa. 
4d> ;  decern  therefor,  and  for  the  interest  thereof  from  tbe  date  of 
citation :  Find  tbe  defender  liable  In  the  pursuers'  expenies ; 
appoiat  an  account  thereof  to  be  put  in,  and  remit  it  to  the  lu. 
iitta  to  lax  and  report,  reserving  all  claim  of  reUef  at  the  defeo- 
det'i  instance  agBtuEt  the  managera  of  ibecbarilj  wotkbouie,a(id 
to  them  their  defences,  as  accords." 

Fint  Diniion.— ^el.  P.  Robertson  and  Shaw;  Tod  It  An> 
derson,  W.S.,  Agentt.-~JU.  Whigbam;  William  Slsrtiii, 
S.S.C.,  Agent— Mr  Rolland,  Clerk.— [G.  JD.] 


lOlk  December  1833. 

No.  101. — John  Thoueom,  Suspender,  v.  Jobh  Rrid, 
AND  John  Grant  hU  Mandatori/,  Chargers. 

Bill— Aecomnodadon — Onermily — Reference  to  Oath — A 
party  hating  dmtn  an  ■ccomnodalto'i  bOt,  and  diieoiitital  U, 
OH  Ikt  uiulertlanding  MM  Iht  pnettdi  were  to  bt  ap/ilieitjor  iMt 
benc6i  of  the  acceptor  i  and  ianng  applied  thtm  ^  ha  oun  ht- 
koof,  anil  that  of  the  acctplor'i  creditor,  and  on  path  admilltd 
that  RD  value  woj  giKn^r  laid  bill,  and  that  it  umi  not  accrpled 
ptT  promrtHon  of  tht  acciptar'i  creditor — tAe  Court  n^>tniisd 

The  sn^pender  averred,  That  on  the  pretence  of  ac- 
commodating him  with  money  to  purchase  hides  from, 
and  pay  debts  to,  a  person  of  the  name  of  Waring,  in 
Lirerpooif  the  chaiver  induced  him  la  accept  bills  to 
a  large  amount:  That  the  charger  discounted  eud 
bills  on  hit  own  credit  and  that  of  Waring,  and  ap- 
plied tfae  proceeds  exclasirely  to  their  own  use,  with- 
ont  the  authority  of  the  enspender :  That  the  bills  so 
discounted,  amounted  to  £24il9,  whilst  the  debts  due 
by  the  suspender  to  Waring)  only  came  to  £5SS, 
iriiiltt  the  latter,  at  the  same  time,  had  refused  to  send 
bides  for  which  one  of  the  bills  had  been  granted.  The 
snapender  having  received  a  charge  on  one  of  the  bills 
for  £230,  presented  a  bill  ef  suspension,  pleading — The 
chargers  need  poinding  and  arrestments.  That  at  the 
time  tbe  bill  charged  on  was  granted,  the  suspender  was 
notowingthecharger  any  sum,  and  that  he  did  not  give 
any  ralne  for  the  said  bill ;  and  that  as  it  was  held,  with- 
oot  any  anm  being  paid  for  it,  the  charge,  and  grounds, 
and  warrants  thereof,  will  fUl  to  be  sui>peoded,  and 
the  ehargen  interdicted  from  further  proceeding  in 
the  poinding  and  arrestments  used  by  them.  The 
whole  qnestiOD  at  issue  having  been  nferred  to  the 
cfaarger  Reid's  oath,  he  deponed,  that  no  value  was 
paid  by  him,  to  the  suspender,  for  the  bill  charged  on, 
at  the  time  it  was  accepted,  and  that  it  waa  not  per 
procuration  of  Mr  Waring. 

Lord  Maokenaie,  on  ISthFabraary  l83S,piotiOiinced 
this  interlocutor : — 

"  S[utaiii«  the  reasons  of  gutptnuonrsospendi  tbe  letters  and 
cbsrge  AnpUdler,  and  discharges  and  interdicts  the  chafers  from 
proMcdiflg  Ambmr  In  the  polodiDg,  ind  deeens ;  flnda  the  cbsi;- 


gers  liable  to  the  complainer  In  ejpense*,  && — Nalt. — It  ap- 
pears to  the  liord  Ordinary  to  be  proven  bf  the  oatb,  that  ths 
bill  charged  on  was  accepted  wiiboot  value:  'bat  the  cbiirger 
Reid  discounted  it,  end  retiiined  the  proceeds  \  that  he  hud  no 
authority  to  pay  orer  nny  part  of  it.  Or  any  snm  for  the  aiiBpender 
to  Waring;  that  in  truth  he  never  mndeany  peyment  to  Waring, 
in  extinction  of  any  debt  of  the  suspender,  (having  no  vouchers 
of  such  extinction,)  but  in  reality  sent  to  Wiiring  tbe  suipender's 
money  and  bills,  which  were  used  by  Waring  for  bis  own  to- 
commodation,  [o  an  extent  far  greater  thin  the  debt  owing  by 
the  suspender,  and  without  obtaining  in  return  any  logal  dis- 
charge of  that  debt,  thougli  now  Waring  ia  willing  to  allow  blai 
to  state  hitnaclf  as  tbe  payer  of  that  debt." 

The  chargers  reclaimed.     At  advising. 

Lord  Glenlee  said,  it  was  explicitly  admitted  in  the  oath,  that 
the  money  was  paid  over  to  Waring.  It  was  clear,  when  a  per- 
son got  a  bill  to  discount,  and  apply  its  proceeds  in  a  certain 
manner,  be  was  not  entitled  to  pervert  the  original  object  for 
which  it  was  placed  in  bia  bands. 

Lord  Juttice-Clerk. — It  was  quite  clear  that  no  value  waa  given 
for  tbe  bill.     Tbe  note  should  be  refused. 

The  Court  adhered. 

Second  Division. — Lord  Ordinary,  Mackensie — ^el.  Wilson. 
—Jll.  Paton.— John  Ronald,  S.S.C.,  and  Mackeniie  &  Mac- 
hriane,  W.S.,  Agents Mr  Ferguson,  Clerk [J.  fT.  S.} 

lOlh  December  1833. 
No.  105. — John  Hamilton,  W.S.,  Reetamer,  v. 
Ogilvix's  Lxqatbes,  Retpondentt. 
Inlereat — Legacy — Ezpensaa — Circttmifancff  in  wAicA,  in  ean- 
Kfumci  of  dueretionary  poieert  of  lale  lo  Irtuua,  mMresC  IMS 
not  found  due  on  Ugaciew  tilt  three  ynri  afler  tin  truiter'M 
dealA;  nndtheexpenie  of  ditcuui'ig  the  ^ueitien, from  tahal  term 
the  intcreit  uai  lo  run,  icai  not  aUoaed  to  either  party. 

Two  points  in  this  case  are  reported  anlea.  Vol.  IV. 
pp.  299  and  353.  Mr  Ogilvie,  of  Gairdoch,  executed 
a  trust-disposition  and  settlement  of  bis  lands,  &o,, 
in/£ra/tii,for  payment  of  certun  legacies  and  annuiliee. 
The  trustees  nnder  tha  deed  were  authorised  to  sell 
tbe  property  in  such  lots,  in  such  a  manner,  and  at 
■uch  a  time  as  they  should  think  ■'  most  adrantageoss." 
He  afterwards  executed  a  number  of  codicils  and  let- 
tare  of  instructions.  The  truster  diitd  in  1808.  After 
repeated  attempts,  about  £CO,000  worth  of  the  lands 
was  sold  in  July  1830  ;  but  this  nut  being  sufficient  to 
pay  bis  debts,  a  making  and  sale  of  the  remainder 
was  brought ;  and  after  a  variety  of  judgments.  Lord 
Medwyn,  on  11th  July  1833,  proaouuced  this  inter- 
locutor : — 

"  Ranks  sad  ptefcti  tbe  witbto-dmlgned  l^teei  ita  their 
respective  sums  therein  meLtioned,  with  Interest  thereof  fiOGS 
the  second  term  after  the  death  of  Mr  Ogilvie,  being  Martin- 
msB  IBIS;  and  gruits  warrant  to,  and  authorises  the  judical 
fHCtorto  make  payment  thereof  accordingly:  Finds  the  legatees 
entitled  to  the  expeiwe  of  this  diacuasitm,  and  modifies  the  aaose 
to  five  guintaa." 

The  common  agent  reclaimed,  praying  the  Comt 
to  rank  aod  prefer  the  l^atees 

"  fi>r  ths  interest  on  these  sums  only,  from  and  after  the  28d 
day  of  October'  1638,  beiif  the  date  of  the  institalioa  of  tUs 
proress  of  nuikiog  snd  ssle,  or  from  such  otbM  lann  aa  to  yoar 
liOrddiips  may  senn  proper;  and  to  find  the  eomsMn  agent 
entitled  to  the  expenses  of  ditcnsMog  the  question  ss  to  the  in- 


At  advising,  the  Court  pronoonced  this  iuterlo- 
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rise  of  lucli  diwretian,  ■  coniidcimble  time  mutt  bive  been  con- 
sidered M  requisite  for  tbe  prudent  «nd  adnntageous  diipoul  of 
bii  bericable  property,  and  its  converBion  into  ■  fund  for  the 
poyiiierit  of  leg»cies,  AUer  the  interlorutor  of  the  Lord  Ordi- 
nary, in  ko  far  ai  complained  of,  and  find  that  inttreit  on  the 
Kveral  Ieguciei>,  here  in  question,  sball  be  pij^ble  from  and  after 
the  lapte  of  thr^e  jetn  from  the  first  term  al^er  the  death  of 
Air  Ogilrieiand  grant  warrant  to,  and  authorise  the  judicial 
factor,  to  make  payment  of  such  legacies,  with  the  interest 
tbereof  accordingly  I  and  find  no  expenses  dua  to  either  party." 

Second  Division. — Lord  Ordinary,  Medwyn. — Acl,  Kesy  and 
Manihall ;  John  Hamitlon,  W,  S.,  Agent.  — ■  ^ll.  Dean  of 
Faculty  (Hope)  and  Adunt  Anderaoo;  Andrew  Scott,  W.S., 
Agent.— Mr  Thomson,  Clerk.— [/.  IF.  S.] 


lUh  December  1833. 

No.  106. — Murray  ot  Gartshore'*  CouhtebiokkiIi 
Sic.,  Suspenders,  v.  Dr  Duncan  M'Farlame,  &c.| 
Hespondentt. 

Church — Repair  of — Erection  of — Preabytery — Arddltcit  Aim- 
ing reporitd  (Ant  an  old  churck  aai  repnirable,  biil  IheitgU  that 

and  lite  Pmtbi/lery  liavin/;'  decried  actOTdit»;<y^Hrtd,  ihril  llu 
'    hc'ileri  ictre  not  bouTvl  la  build  a  nta  church,  oi  hng  at  Iht 
Oid  one  couid  he  repaired. 

The  chitrch  of  the  p&riih  of  Kirkintilloch  (which 
iLchiefly  landward,  and  containa  a  bargh  of  Mronj;, 
and  a  population  of  npwardi  of  5800  sonU,)  was  built 
in  1644.  From  time  to  time,  ^allerie>  and  other  ad* 
ditioni  were  made  to  itaeet  the  increase  of  the  pa- 
riabioners.  In  1828,  one  of  the  ^llerie*  hecame  inie- 
care,and  rarious  repairs  of  the  roof  and  other  parts  of 
the  cbnrcb  were  deemed  necessary,  and  lererHl  meet- 
ings of  the  heritors  and  preabyterr  were  held  on  tbe 
matter.  Workmen  were  appointed  to  examine  it,  who 
reported,  that  though  the  external  waila  were  good, 
yet  tbe  roof,  floors,  &c.  were  in  a  decayed  state,  and 
iroold  require  to  be  renewed,  and  that  the  expense 
would  be  from  £800  to  £1000.  Mr  Darid  Hamilton, 
architect  in  Glasgow,  mbflequently  reported,  that  the 
walls  and  roof  would  be  safe  and  sufficient  for  thirty  or 
forty  years,  if  no  material  alterations  were  made  on 
them,  10  a«  to  shake  them,  but  that  to  build  a  new 
church,  would  prove  most  economical  in  the  end. 
After  several  otlier  meetings  of  Presbytery,  the  church 
was  visited  and  examined  by  three  tradesmen,  who 
reported,  that  thongh  tbe  church  was  capable  of  being 
repaired,  yet  it  was  their  opinion  that  it  was  nnworthy 
of  repair,  and  could  not  ne  made  healthy  or  com- 
fortable. Tbe  Presbytery  then  pronounced  this  order, 
on  20tb  AQgngt'lSSS: 

"  Find  [bat  the  said  chufcb  cannot  be  repaired,  so  as  to  be  a 
baallby,  safe,  and  comfortable  plaee  of  warship  ;  and  therefore 
did,  and  hereby  do  ordain,  s  new  church  to  be  built  tat  the  puish 
«f  Kirkintilloch." 

■  Thereafter,  the  Preshytory  ordained  the  heritors  to 
build  achurch  capable  of  accommodating  1500  sitters, 
St  eighteen  inches  each,  and  to  give  in  plans,  estimate*, 
and  specifications  of  the  same.  An  estimate  was 
thereafter  given  in  by  a  Mr  Boyd,  a  respectable  build- 
er in  the  place,  agreeing  to  build  a  new  church,  to 
accommodate  as  niany  sitters  as  the  old  church,  fur 
£765.  Several  of  the  heritors  having  failed  in  an 
attempt  to  have  these  proceedings  reviewed,  pre- 
iflnted  a  bill  of  inspentiun,  praying  for  interdict  on 


Uie  following,  among  other  grounds  i— I.  Whea  a 
parish  chorcb  is  capable  of  bemr  repaired,  it  is  not 
competent  to  a  Preibyterjr  to  oo  more  than  decern 
for  the  necessary  repairs ;  and,  in  particalar,  they 
are  not  entitled,  in  such  a  case,  to  burden  the  heriton 
with  tbe  expense  of  building  a  new  church. — 11.  A 
pable  of  being  repaired  when  the  walls 
sabstantial,  and  wDen  the  expense  of  ne- 


men  to  report  on  the  sufficiency  or  insufficiency  of 
a  church,  tney  ought  to  confine  their  report  to  the 
matter  of  tbe  remit,  and  they  are  not  entitled  to  ob- 
trude tbeir  opinions  on  the  expediency  of  rebuild- 
ing  or  repairing,  and  still  less  on  the  healthiness  or 
adaptation  of  the  church  to  the  siae  of  the  pariah. 
— IV.  When  contradictory  reports  are  before  a  Pres- 
bytery, they  ought  to  eicamme  personalty  the  re> 
porters  on  the  points  of  difference,  or,  if  oeceaaary,  to 
make  a  new  remit  to  impartial  tradesmen,  with  in- 
structions to  keep  in  view  the  former  reports. — V. 
The  church  of  Kirkintilloch  is  capable  of  being  re- 
paired at  a  jnoderate  expense,  and  therefore,  the  judg- 
ment of  the  Presbytery,  appointing  a  new  church  to 
be  built,  is  oppressive  and  illegal.  Answered — I.  The 
suspenders  are  barred  by  their  own  proceedings  and 
acquiescence,  from  opposing  the  constrnction  of  a  new 
church. — II.  The  proceedings  before  the  Presbytery 
bavine  been  regular,  and  the  application  for  a  new 
chorcb  onopposed  by  the  saspenders,  who  did  not  be- 
fore the  Presbytery  controvert  the  grounds  of  tbe  ap- 
plication, or  attempt  to  meet  tbe  evidence  of  the  ruin- 
ous state  of  the  church,  on  which  the  decree  of  the 
Presbytery  proceeded,  it  is  not  competent  to  questioa 
the  justioe  of  that  decree,  at  least  not  competent  to 
look  beyond  the  evidence  on  which  it  was  by  all  parses 
allowed  to  proceed. — 111.  In  tbe  circumstances  of  this 
case,  a  new  church  ia  neceasary,  and  has  been  properly 
decerned  for. 

Lord  Mackeoaie,  on  llth  July  1832,  remitted  to 
Mr  Thomas  Hamilton,  architect,  Edinburgh, 
"  to  inspect  the  church  of  Kirkintilloch,  and  to  rep<Kt,  1*1,  Oa 
the  state  thereof;  and  particularly,  wbetber  tbe  same  be  capable 
of  repair,  and  at  what  expense  ?  2d,  For  what  time,  if  repairrd, 
the  same  would  last?  Sd,  For  what  expense  a  new  church, 
capable  of  accommodating  an  equal  number  of  people  equally 
well,  might  be  bnilt  in  (he  said  parish?  and  alao,  for  what  ex- 
pense a  new  church,  capable  of  accommodating  1500  peo|^ 
might  be  built  7  Laitlj/,  Whether,  abstracting  from  (he  drciu^. 
stance,  tbat  the  people  of  the  parish  have  increased  in  numbei 
beyond  what  the  old  church  can  accommodate,  it  appears  ex- 
pedient to  repair  the  old,  or  build  a  new  eburcb  in  the  pariah  of 
Kirkintilloch  ?" 

Mr  Hamilton  reported, 
Tbat  tbe  church  could  be  repaired  fbr£60D;  That  it  wooU 
last  from  tweDty.fire  to  thirty-fire  yean :  That  a  new  btdlding^ 
to  hold  the  present  number  of  sitleis,  would  costiflSSO;  aed  to 
contun  1500,  £3230:  That  the  old  church,  though  Tcpwird. 
would  be  damp  and  inconvenient,  and  tbat  it  would  ba  more  ex- 

Eedient  to  build  a  neir  church  than  repair  the  old,  and  tbe  dif- 
trance  of  cost  would  be  compensated  by  greater  comfort  and 
permanency  :  That  the  old  material*  were  worth  £riO,  and  that 
no  danger  would  ensue  from  repairing  the  old  church. 

His  Lordship  thereafter,  on  26th  June  183S,  pro- 
taounoed  this  intarloeutor  :— 
"  Harlng  heard  parties'  procuistors,  and  agato  coDsidrred  th* 
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report,  uid  idditioTml  report  of  Mr  HamilcoD,  objectJons  to  tbe 
report,  and-wboU  proceH,  Soituns  the  reuoni  of  suspenaion, 
tuipends  tbc  letters  timpliciler,  decUrei  the  interdict  perpetual, 
mnd  decerni ;  finda  no  expense)  due  to  either  piirt^. — JValc. — 
The  Lord  Ordinary  eonsiden  thit  the  heritors  are  not  bound  to 
rebuild  where  ■  church  i«  repairable  ;  and  that  it  is  repairable, 
excepling,  (t.)  where  it  c&nnot  be  mtde  a  lare  end  eerricnble 
church,  oj  anything  that  could  be  truly  and  fairly  called  repair- 
ing at  all  i  (2.)  Where  it  cannot  be  made  a  aife  and  aerviceable 
church,  bjr  any  repair  that  could  be  u^ed  reaionably,  or  would  be 
need,  except  for  the  pnrpoae  of  ending  the  legal  duly  of  enla>^- 
iag  tbe  ehnreb,  when  rebuilt.  In  order  to  auit  it  to  the  popula- 
tion, or  in  other  warda,  that  would  ba  reiaonable,  or  would  be 
used,  if  tbe  capacity  of  the  church  were  not  to  be  increaaed  in 
rebuilding ;  in  this  nw,  the  Lord  Ordinary  tbinks  it  appeare 
dearly  that  tbe  church  ii  repairable ;  and  he  does  not  think  it  ap- 
peara  that  tbe  repairing  it  ia  unreaaonible,  or  would  not  be  niei), 
except  for  the  purpose  of  tbe  erasion  attore  mentioned.  Sup- 
posing there  wsa  no  demand  (bradditional  church-room,  he  think* 
It  could  not  be  said  tbmt  a  repair,  which  was  to  cost  only  about 
half  tbe  expetne  of  rebuilding,  and  which  gave  fair  expectation 
of  affording  ■  safe  and  serviceable  eburcb,  for  a  time  of  from 
twenty-live  to  lbirtj>-five  years,  wu  in  itself  anywise  ab«urd. 
The  liord  Ordinary  decides  this  cue,  as  he  has  decided  other 
caaes  of  tbe  kind,  on  such  groands  of  law  as  be  can  find,  since  a 
decision  mast  be  given,  though  be  heartily  wishes  tbe  Legisla- 
ture, or  enatom,  bad  aflbrded  a  more  certain,  plain,  and  dcBnite 
role." 

The  respondent!  reclaimed.     At  adviiing, 

IaitJ  Ja^iee-Clerk  said,  the  Court  was  to  decide  tbe  esae  ac- 
cording to  priticiplea  of  law,  sod  not  according  lo  view*  of  what 
was  moat  expedient,  elegant,  convenient,  or  economical-  Had 
it  been  proved  that  tbe  old  church  was  incapable  of  being  repair- 
ed 7  Various  contradictory  reporta  had  been  given  in,  but  no 
opinion  could  be  pitncted  from  any  of  Ibem,  that  (he  cburch 
could  not  be  repaired.  Tbe  Loed  Ordinary  hud  taken  tbe  re- 
port of  Tbomaa  Hamilton,  a  respectable  arcbitect  in  Edinburgh, 
who  said  that  it  might  be  repaired,  to  last  from  25  to  35  years, 
for  £660 ;  that  a  new  cburch,  to  bold  the  same  number  of  people, 
would  cost  £\W0,  and  one  to  accommodate  1500,  would  mM 
£^M  i  and  that  the  old  materials  were  worth  about  £60.  It 
was  true  Mr  Hsmitton  reported  It  as  his  opinion  that  a  new 
church  would  be  cheaper  in  the  long  run.  But  that  question 
wai  not  before  the  Court  ;the  only  point  woi  this.  Was  the  cburch 
ruitions,  or  was  it  repairable?  He  did  not  think  that  tbe  cases  of 
Xierwick,  Methven,  or  ^eilson,  touched  the  question.  He  was 
of  opinioo  that  the  suipendera  were  not  bound,  in  law,  to  do  what 
the  Presbytery  bad  decreed.     He  would  therefere  adbere. 

Lord  GUaUe  was  of  the  same  opinion.  Though  the  difference 
of  expense  in  repairing  the  old  cburch.  between  that  of  erect- 
ing a  Tvew  one,  might  be  trifling,  still  the  beriCora  might  think 
differently. 

Lani  Sltadoabani  concurred.  The  Lord  Justice-Clerk  had 
■tated  the  principle  fairly,  and  the  Lord  Ordinary's  opinion  was 
well-founded  in  law.  As  long  ua  church  could  be  repaired,  it 
must  be  done,  and  not  a  new  church  built. 

The  Coart  ■dbsred. 

Suspendera'  Antboritiea. — Cnnninghame,  Itc,  b.  Deaoa,  be., 
12th  Uecember  1811,  F.  C.     Sir  John  ConaeU's  Sap.  p.  34. 

Second  Division. — Lord  Ordinary,  Mickenile. — Jei.  J.  B. 
Oreenibieldi  t  James  Hope,  W.S.,  Agent. — ^U.  Cuninghame 
and  Pyper;  James  I^ng,  W.S.,  Agent— Bfr  Ferguson,  Cleric. 
— CJ.IC.S.1 

lilh  December  1HS3. 

No.  107. — Robert  Robs,  Siupender,  v.  Jahei 

Webster,  Retpondent. 

Removing — Process — Suspension  before  Extract — A  ietret  <f 

rmonng  hatittg  brm  firetumnetd  bg  Iha  Infthar  Cmirl — Mtti 

eomptleTU  fa  MUMpend  tkal  decne  tefim  it  had  been  trtracled. 

The  rMpondent  Webtter,  prinoipal  tacksman  of  the 
spinning-mill  and  houHi  of  Battleidea,  ud  of  wme 


gronnd  thereto  adjoining,  applied  for  leqaeetrattOB, 
and  thereafter,  on  16th  October  1833,  brought  an  ae- 
tioti  of  remufing  before  the  Sheriff  Coart  of  Forfar- 
ahire,  sgainn  tho  inspender,  hia  aab-lenant.  The 
auinnons  proceeded  on  the  narrative  that  the  reipon- 
dent  bad  let  to  the  suipender  bnlf 


a  misaive,  dated  23d  November  188!,"  and  then  subsumed,  that 
the  suspender  bad  "  no  right  or  title  to  posaeas  aaid  apinning- 
mill  and  bouaea,  and  prtmiti,  after  the  tenn  of  Hartiiunae 


"  from  the  aaid  spinning-mill  and  bousea,  and  akolt  prtnitit  at' 
eupied  bi/  kim  vmttr  fA^fmrmn- (present  respondent),  and  that  at 
and  agsinst  the  term  of  Martinmas  next,  1833." 

At  the  first  calling  of  the  cnufe  on  29th  October, 
the  SheriiF-iubstitute  appointed  the  auapender  to  lodge 
defence!,  and  find  caution  for  viutent  profit!  against 
tbe  4th  November  then  next.  Defence*  were  lodged 
accordingly,  both  preliminarjr  and  on  the  merita.  In 
regard  to  the  funuHr,  it  wa^  pleaded.  That  tbe  action 
should  be  disraisxed,  in  respect,  I-  The  missive  of 
lease  founded  on,  wsa  not  produced  in  termi  of  Act 
of  Sederunt,  12tb  Nuvember  1825,  c.  5.  sec.  I.— 11. 
That  the  narrative  of  the  !nmmans  did  not  tvarrant 
either  its  !nb«umptiun  or  conclusion, — the  narrative 
«etting  forth,  that  the  laspender  waa  tenant  of  ontf 
the  ipinnins-mill  and  hmuet,  but  the  Hubsnmption  and 
conclusion  being  to  hare  him  removed,  not  merely 
from  these,  but  also  from  the  vikoU  premiteM,  include 
Ing,  of  course,  tbe  ground  occapied  ij  him.  On  tho 
merits,  it  tvaa  pleaded— f.  That  as  gronnd  was  attach- 
ed to  the  booties,  the  suspender  could  not  be  removed 
therefrom,  withont  a  warning  forty  days  before  Wbit- 
stinday  preceding  the  period  of  removal ;  and,  II, 
That  the  snhject  of  the  lease  being  a  mill,  it  fell  under 
the  proviiions  of  the  Statnte  1555. 

In  regard  to  that  part  of  the  interlocutor  ordaining 
caution  to  he  foona,  the  suspender,  along  with  fais 
defences,  lodged  a  reclaiming  petition, — contending, 
that  hia  two  preliminary  defences  being  iosUntly  ve- 
rified, were  su6Ecient  to  exclude  the  action.  On  7th 
November,  tbia  reclaiming  petition  was  refused,  as 
was  also  an  application  (on  12tb  November)  for  leave 
to  appeal  to  the  Sheriff;  and  the  snapender  wasof  new 
ordained  to  find  caution  for  violent  profita,  by  the  16th 
of  that  month.  On  I9th  November,  no  oaotion  hav- 
ing been  found,  the  Sberiff-aobstltute  pronounced  thia 
interlocutor: 

"  Having  heard  parties'  procurators,  and  in  respect  the  defen- 
der baa  biledtoobteioper  tbe  order  in  tbe  interlocutor  of  the  IStb 
November,  deeems  s^unst  bim  in  tbe  removing,  in  terms  of  tbe 
eonelusions  of  tbe  sunmima :  Finds  bim  liable  in  eiqietwea,  of 
which  appobita  an  account  to  be  given  in,  and  taaed.* 

Aninst  these  jodgment*  the  present  bill  of  ins- 
penston  was  presented  on  21st  November;  and  on 
tho  same  day,  the  Lord  Ordinary  prononneed  thia 
interlocutor : 

"  To  see  and  answer  within  fourteen  days ;  meantime,  sists  eie. 
cntion,  and  to  be  intimated ;  reservii^  consideratitm  of  tbe  com- 
petency of  Buapenaion,  before  eitract." 

Answers  were  lodged,  in  which  it  was  contended, 
itiier  alia,  that  tho  decree  not  having  been  aEtnwted, 
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it  WM  inoompetent  to  «napeiid.  TEia  Lord  Ordinary, 
on  3d  December  IRS3,  refasedthe  billu  ineompatvnt, 
with  expooiea,  and  added  the  following  note: 

*'  The  Lord  Ordinary  baa  little  doubt  tbat  tbe  proceeding  of 
tbe  SherifT-iiubEtilulE,  on  wbiit  may  be  called  Ibe  merits  of  tbe 
CB^e,  in  refiuiiigto  receiTC  defencea  iritbout  caution,  waa  per- 
fectly rigbt ;  and  that  in  refusiitf  to  allow  an  appeal  (under  tbe 
diacrelion  oi press iy  gi Ten  to  him)  on  such  a  matler,  be  acted 
juilly  and  wiieLy.  Uut  the  bill  of  auapension  ia  ao  clearly  io- 
competent,  now  that  tbe  nature  of  tbe  csae  ia  aeen,  tbat  tbe  Lord 
Ordinary  cannot  alluir  it  to  remain  in  Court  a  moment  lonpx 
tban  the  strictest  (ormi  render  necessary.  If,  therefore,  tbe 
complainer  wishes  to  reclaim  M  tbe  Court,  the  Lord  Ordinary 
tnust  warn  bim  to  1o!<e  no  time  in  bia  preparation  ;  because,  ao- 
cording  to  bis  best  judgment,  he  can  In  justice,  allow  very  little 
indulgence  in  time." 

The  Runpender  reclaimed,  and  pleaded — The  whole 
qnestiun  ia  one  of  the  competency  of  luspensign  before 
extract.  The  queEtion  on  the  merita  is  not  here;  tiDt 
the  Coort  must  look  to  the  sort  of  action  to  which  the 
Sttspender  was  called.  It  waa  no  doubt  one  of  re- 
moving :  bat  the  defence  wai  a  perfectly  good  one, 
.  against  his  being  obliged  tolind  caution,  ti>. — that  the 
respondent  did  not  produce  his  title :  That  defence  wai 
initantly  verified,  and  therefore  excluded  the  action. 
On  the  point  of  competency — I.  It  ia  not  neceiMry, 
in  all  cases,  that  a  decree  should  be  extracted  to  war- 
rant suspension.  It  is  enough  if  it  be  a  final  one  ex- 
hausting the  cause,  which  that  here  does.  By  Act  of 
Sederunt,  1828,  c  1,  sec  I,  a  final  decree  is  defined  to 
be  that  which  exhausts  the  cause,  even  although  no 
judgment  is  given  as  to  the  expenses,  or  although, 
where  allowed,  tbey  have  not  been  modified  or  de- 
urned  for.  This  no  doubt  refers  to  decree  of  which 
ttdvocalian  is  competent.  But,  by  the  express  terms  of 
the  Judicature  Act,  6  Geo.  IV.  c  120,  sec  44,  advoca- 
tions, in  questions  of  remoring,  are  positirely  prohibit- 
ed: Suspension  is  the  only  remedy- — II- in  causes  be- 
low £l2,  it  has  been  quite  fixed,  that  suspension  before 
extract  is  competent,  just  because  advocation  is  not 
competent.  The  testof  it  being  competent  to  saspend 
thus  depends  on  tbe  competency,  or  rather  the  in- 
competency of  adtrocation. — III.  But,  under  the  very 
words  of  the  Statute,  it  is  not  uecessary,  in  qoes- 
tiont  of  removing,  to  extract,  to  render  suspension 
competent ;  for  tbe  Act  provides,  that  where  any 
judgment  ordaining  to  remove  shall  be  pronounced,  it 
aball  only  be  competent  to  suspend.  No  doubt,  in 
suspensions,  here  mentioned,  caution  is  required  to  be 
found ;  but  that  is  not  the  question  here.  The  Lord 
Ordinary  has  not  refused  the  bill  for  want  of  caution, 
but  because  it  is  incompetenL — IV.  The  reason  for 
ezclndlog  advocation  does  not  apply  to  saspension. 
In  the  former,  by  the  new  forms,  the  Conrt  mnatpan 
^e  bill  at  once;  bat  the  Court  may  pan  or  rehw  a 
bill  of  suspension,  either  for  want  of  caution,  or  on 
the  iderits. — V.  The  evils  of  the  respondent's  doctrine 
weald  be  excessive.  The  party  getting  a  jadgoient 
decerning  a  tenant  to  remove,  may  extract  in  46  Bonn 
after  its  date ;  and  in  many  parts  of  the  rarantry,  tha 
tenant  might  be  ejected  before  a  saapenaion  could  be 
prepared,  if  it  be  only  competent  after  extract. 

The  respondent  pleadea — I.  Advocation  wae  ex- 
dnded  in  removinga,  jnst  to  prevent  the  Ull  being 
paned  at  a  nutter  of  coBne^and  exocatioa  beiiignM* 


ed,  witboat  AiIl  cantion  for  violent  proflta  and  ex- 
penseh  But  if  the  argument  of  the  suspender  is  ad- 
mitted to  have  efiect,  the  whole  provision  of  the  Sta- 
tute will  be  evaded.  For  although,  according  to  that 
argament,  after  extract,  the  Conrt  cannot  pass  a  bill 
of  suspension  witbont  caution,  yet  if  extract  has  not 
gone  out,  they  may  so  pass  it. — II.  The  decisions  re. 
garding  cases  below  £12  do  not  apply.  In  these,  (he 
Court  had  no  jurisdiction  to  entertain  them,  except 
by  suspeesion  ;  but  they  have  jnrisdiclioa  in  remov- 
ings,  although  only  ia  tbe  way  pointed  out  by  the 
Statute.     At  advising, 

Ztrrf  Balgrag. — This  is  s  veiy  gencfsl  qttestMO,  and  abo  *u 
imponaBt  one.  What  appears  to  me  ia  this  i  Hare  tbe  jaig- 
ment  ia  one  for  removing.  Then,  what  aayi  tbe  Act  of  PbjI»- 
ment?  Why,  its  words  are,  "  Tbat  when  aoyjadgment  aball  be 
pronounced  by  an  inrerior  Court  ordaining  ■  tenant  to  trmajt 
(rom  tbe  possession  of  laoda  or  bousea,  tha  tenant  aball  not  be 
entitled  toappiT,  as  abo*t^  by  bill  of  advocation,  to  be  passed  st 
once,  but  only  by  suspension,  aa  berein  after  r^ulatcd."  Kam, 
is  not  this  tijuilgmetU  ordaining  tbe  teoant  to  remove  ;  and  doca 
not  tbe  Act  say  that  it  shall  only  be  revicwahls  by  sospension  ? 
Tbe  only  queation  bere  is,  tbat  of  competency  ;  sod  under  tbe 
Statute,  what  other  remedy  is  tbere  bat  that  of  auapeiwioa  ? 

Lord  Prttidttu  concurred. 

Lord  QiUlei. — It  ia  diffiealt  to  separate  the  merits  from  the 
qoestion  of  competency,  bat  still  ve  must  do  so,  aa  there  is  no- 
thing but  that  of  competency  before  us.  Suppose  tbls  case,  that 
a  tenant  bas  an  action  of  removing  brought  against  fain,  and  be 
finds  caution,  snd  has  a  good  «ue  on  tbe  merits,  but  the  Sheriff 
decides  anlnst  bim ;  be  Uvea  in  some  remote  nart  of  SeollBi>d,-~ 
in  SadMrland  or  Caitbneie,  Would  you  bcdd  that  suspeosion  was 
incompetent,  before  extract  ?  After  extract,  exeeolion  msy  fol- 
low in  fbrty-eigibt  boors,  andlie  might  be  ejected  before  it  is 
possible  to  ^  a  saspcBrion  prepared.  I  think  snspcnNon  ■ 
competent- 

Lortl  PrttUtnt. — But  the  qosstion  stUI  remains,  whetber  be 
moat  find  caoriao. 

Lord  GSliti.—ilo  donbt ;  bat  the  Lotd  Ordinaiy  bas  fonsd 
it  incompetent,  even  witb  caaUoo. 

The  Court  pronoauced  diis  interlocutor  : 


Lord  Ordinary  to  dispose  of  tbe  bill  of  suspenuoa  and  anawerii 
as  shall  be  just ;  and  also  to  determiae  as  to  tha  expeoMa  occa- 
aioBed  by  the  necessity  of  ledaiming  gainst  tbe  intailocntoi  re- 
claimed against." 

First  Division. — Lord  Ordinary,  MoDcreiff. — AeU  Caning- 
hame — jlU.  Dean  of  Faculty  (Hope).— OFeig  and  Morton,  and 
'William  Dougtaa,  W.S.,  Agents.— B.  Clerk.— [J.  PT. A] 

iSih  December  18S3. 
N'o.  lOS.— -Captain  John  Robkrtsoit,  Petitioner,  v. 

Charles  Fearieb,  Retpondeat. 
Sequestration  tJ  Land  Eatate — Heritable  Creditor — Expense* 
—  Tilt  landed  propertj  of  a  deceucrf  pattg,  wkote  heir  kad  en* 
tertd  cum  beneficio  innntatii,  haling  tent  iipifstnitarf,  and  a 
judicial /actor  appointed — Circwnilancn  in  tikidk  keU,  I.  7W 
a  creditor  t^  heritablt  bond,  on  ahic/l  he  noi  inffft,  iammg  ad- 
aertiied  the  lu^^cf i  aser  uAicA  it  €iiend*d,  Jor  loii;,  awl  bnutit 
an  action  of  nniUt  and  (fufei  a^uaut  tkt  tenanli,  wof  entided 
to  hare  the  tejiteUration  recalled  quosd  th*K  ndgtett,  altkaugk 
kt  had  nudt  no  oppenlion  la  ike  original  UfVeitraUim  and  ap- 
pointnenl  of  judicial  /actor,— J L    Tha  judicial  Jactar  Jimti 
Uablt  in  the  exptnit  ofafftoans  tha  a^ticatiait/ar  rteoL, 
John  HutcbintOD  died  possessed  of  herit^e  pro- 
perty to  a  considerable  extent,  and  particolarly  of 
twenty-three  flats  or  teBeONDta  of  hoona,  aitoate  in 
diflvrent  pvu  tf  Bdinbu^  Md  L«ith.    Than  bar- 
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ing  been  h«rluUe  aMiiriliet  to  a  \»Tge  smobnt  orer 
different  parts  of  ibe  property,  hli  eldest  ton,  Robert 
Dalton  Hutchinson,  took  np  tbe  snucesiion  cum  bene- 
ficio  itmerdaTxl,  and  thereaiier  raised  a  process  of  r&nk- 
vag  uid  sale,  uader  tbe  Statute  1G95,  asainst  his 
father's  creditors.  The  son  having'  ^ne  abroad,  an 
application  was  presented  in  hi*  name,  and  that  of  his 


mandatory,  prsying  for  sequestration  of  the  heritable 
property,  and  the  appointment  of  a  judicial  factor. 
This  petition  haviog  beeu  intimated  in  common  form, 


answers  ware  ludged  for  Major  G-urdon,  who  held  the 
only  herhable  security  orer  one  part  of  tbe  aDbjects, 
and  who  had  adrertised  that  part  for  sale  under  Ma 
bond,  and  had  also  got  decree  in  a  process  of  msills 
and  dnties,  against  the  tenants.  The  Court,  on  Ilth 
February  1B33,  refused  the  petition,  so  far  as  it  prayed 
for  aeqaestration  of  the  property  orer  which  Major 
Gordtin'a  bond  extended,  bat  as  to  the  whole  remain- 
ing property,  sequestrated  the  same,  and  appointed 
Mr  Ferrier  (the  present  respondent)  judicial  factor 
thereon,  with  the  usaal  powen. — (  Viie  Jurist  ante. 
Vol.  V.  p.  2*4). 

Tbe  petitioner,  who  held  an  heritable  bond  over 
Another  part  of  the  property — containing  assignation 
to  the  rents,  maills  and  duties,  and  clause  of  sale,  and 
on  which  he  was  infeft  in  February  1830, — having 
made  Tarious  unsucceasrul  applications  to  tbe  factor 
for  payment  of  the  sum  in  th«  bond,  gave  due  iattm»- 
tion,  on  SOth  Norember  IbSS,  of  his  Intention  to  bring 
the  subjects  to  sale;  and  thereafter  they  were,  after 
due  advertisement,  exposed  to  sale  on  24th  August 
18.S3,  but  witboQt  being  disposed  of.  A  second  ex- 
posure, OB  6lh  November  163i,  was  also  aBiucoeasfnl, 
and  they  were  again  advertised  to  be  exposed  for 
•ale  on  *th  January  18S4.  In  the  meantime,  he 
brought  an  action  uf  maills  and  duties  against  the 
tenant*,  which  having  been  opposed  by  the  present 
respondent,  on  the  ground  that  he  was  m  possession, 
nnaer  the  appointment  of  the  Conrt, — the  present 
petition  was  presented,  praying  the  Court 
•■  to  recal  tha  iaUrlocutor  of  the  14lh  day  of  February  lait, 
awBTding  lequeitnitiDa  of  tbe  herittble  property  belonging  to  tlie 
bu  John  HutchinKin,  leaiur,  in  so  far  u  ibe  raid  lequeatration 
extendi  over  tbe  BUbJects  ia  wbicb  tbe  petitioner  is  infeft,  ai 
above  iped&ed,  or  otberwiBe  to  tppoint  Mc  Cbarlei  Ferrier,  ju- 
dicial factor  thereon,  to  iw)r  over  to  tbe  petitioner  the  whole 
rent*  and  profit!  of  tbe  ■aidiutnecti,  both  those  that  became  due 
at  March  Isat,  and  thoie  which  ifaall  become  due  in  all  time 
coming,  UDtil  the  debt  doe  by  Ibe  petltlomr  afasll  be  diacbarged," 

This  was  opposed  by  tbe  respondent,  on  the  gronnds 
—I.  That  it  was  incompetent  to  i^cal  an  interlocutor 
prononncod  so  long  ago,  especially  as  there  was  no 
allegation  of  any  change  of  circumstances. — II.  The 
aequeatration  was  properly  awarded,  and  was  expe- 
dient.— III.  The  only  objection  competent  to  oppose 
a^inst  awarding  a  aequestratioii,  or  for  its  recu,  in 
circnmstancea  like  tbe  present,  is,  tbat  the  creditor 
is  in  actual  pOMSSsion  of  the  property,  nnder  an  ap- 
parently li^l  tide.  But  the  petitioner  is  not  in  pos- 
aession  at  aJl — the  respondent  being  vested  with  that 

Sossession. — IV.  It  won  Id  be  most  Inexpedent  to  witb- 
TKW  the  subjects  from  the  aeqaestraiion, 
Tbe  Gonrt  pronounced  this  interlocntor : 
"  Becil  tbe  seqntrtration  of  ibe  tutjects  in  tbe  petltitmn^ 


beiitible  bond,  and  deeem  i  Find  the  petitioner  entitled  to  the 
eipenaei  of  this  application ;  appoint  an  account,"  &c. 

Fint  Diviaion— ^c(.  Smytbe.— .40.  O.  G.  Bell.-^ame* 
Robertwm.  W.E.,  and  ^Tilliain  Bunt,  W.S.,  Agents.— D. 
Clerk.— [/.  W.D.-\ 

VUh  Dectn^er  1833. 
No.  IDS'— Mrs  Browk,  PetUioner. 


Roll— ifrU,  that  it  U  no  atgeclion  le  admiiiim  to 
tht  benefit  i^  the  povn' roll,  tiatlht  applicant  tia  narrud  woman, 
and  hat  nM  (As  ceneurrtnee  of  ktr  kutbaml, — that  objection  nM 
kapint  been  itaui  before  tht  teHyert  far  tkt  poor. 

The  petitioner  having  applied  for  the  benefit  of  the 
poors'  roll,  being  otherwise  unable  to  prosecute  her 
rights,  the  matter  was  remitted  to  the  cuunsel  for  the 

Sioor,  who  reported  that  tbere  was  a  proiiabiiii  cauta 
iligandi.  The  case  having  been  enrolled,  and  come 
before  the  Conrt  to  have  toe  petitioner  admitted,  in 
respect  of  the  report,  to  the  benefit  of  the  poors'  roll ; 
it  was  opposed,  on  the  ground  that  tbe  petltionei 
was  a  married  woman,  and  had  not  shown  the  consent 
of  her  husband,  withoat  whose  consent  and  anthority 
she  had  no  periona  itandi, 

Xord  FrrriilenI Thii  should  bare  been  stated  when  the  pe- 
tition for  the  benefit  of  the  poora'  roll  was  intimated,  and  alio 
to  tbe  lairyere  for  tbe  poor. 

LotU  GiUici.— The  otijeetion  it  too  tste.  It  i«  eompete'ht  and 
ooiitted.    Why  waa  it  not  stated  to  the  lawyers  foi  the  poor  ? 

The  Court  admitted  tbe  petitioner  lo  the  benefit  of 
the  poors'  roll,  in  common  form. 

Fint  DlvlsloD Jei.  Smythe.— {J.  W.  D.] 


iSth  Oecembgr  X83S. 

No.   110.— Jam£8  Hamiltok,   Purmer,  v.  Ddkb  or  ■ 

Qcebhsbbrry's  Execittors,  Defenden. 

Process — Decree — ^  decree  in  oitrace,  vAich  had  been  exiraeled, 
opened  up  bg  a  reduction,  al  the  diUance  often  jinri  ajler  it  voi 
pronouneed,  lo  the  effect  of  oBomag  the  defender  to  be  heard  on 
ha  d^metM. 

Man,  under  a  leaiafor  fourleeu  yeart  i  but,  priorlo  lie  dale  of  il$ 
txpiry,  hating  had  Mmui  correipondinBe  wilk  the  afenli  and Jae- 
loT  of  Uu  landlord /or  a  prorogation  of  it  for  alHeteenyeuTt  I  and 
a  netc  kale  hotinf  been  eieeuted  &y  lie  landlord,  but  nener  having 
been  delviertd  to,  or  enctUtdbj)  the  tenant !  and  he  net  baaing  paid 
Ike  graaam  tkerein  tlipulotedi  and  kani^g  rentooedal  tkte^irjf 
tftkefiril  teaie — Held,  thai  a*  there  had  been  neilher  a  ndveJJMi 
nor  renunciaiion  of  the  old  leaie.  it,  in  the  cireumlancet,  ww 
Ikat  on  irkick  aloHt  the  tenant  eenldfiiind. 

In  1802,  Jacies  M'Queeu  obtained  from  tbe  late 
Duke  of  Queeosberry  a  lease  of  tbe  farm  of  Kirtlebead, 
forfonrteen  years  from  Whitsunday  1807,  in  coo- 
sideration  of  a  grasaum  and  a  yearly  rent  of  £1S. 
This  lease  was  declared  to  be  for  behoof  of  tbe  pur- 
suer, who  got  an  aasignationtoit  in  JB03,  and  entered 
into  possession  in  1607.  In  1808  and  1809,  the  pur- 
suer, anxious  to  obtain  a  prorogation  of  this  lease  ftw 
nineteen  years  from  1809,  entered  into  some  corres- 

Condence  with  the  Dake's  Commissioner  and  man  of 
usiness  on  the  subjeoL  In  this  correspondence,  the 
grassum  fur  such  prorogation  was  fixed,  and  the  puiw 
suer  agreed  to  pay  the  amount.  A  lease  was  also 
prepared,  and  subscribed  by  his  Grace,  but  it  never 
was  executed  by  the  pursuer,  or  a  copy  delivered  to 
him,  nor  did  he  ever  pay  the  grasaum  stipulated.  Tbe 
parsDer  alleged  that  tfau  was  owing  to  the  ilebty  of 
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hit  Grace'a  men  of  bmtneia,  which  the  defecden  de- 
nied. No  renmiciBlion  of  the  old  leoae  wu  erer 
executed.  Matten  ttood  in  thi«  litnation  at  bit 
Grace's  death  in  1810,  when,  in  uonsequentie  of  the 
validity  of  the  lea«e«  being  challenged  aucceHfully, 
eren  had  there  been  a  prorogation  regularly  granted, 
it  would  have  been  *et  aaide.  The  parsuer  continued 
in  potiewion  down  to  1H21 ;  hut  De  made  no  claim 
against  the  deFendera  for  damagea,  which  he  would 
Iwre  been  entitled  to  claim,  on  the  iiapposition  of  the 
pronation  having  been  executed,  for  the  yean  be- 
tween 1821  and  I»28. 

In  1814,  the  defenders  brought  an  Rotton  againat 
the  preient  pursuer  and  his  sub-tenant,  for  arrears  of 
rent  alleged  to  be  due  at  that  time,  in  which  decree 
in  absence  went  out  and  was  extracted.  The  punoer 
having  become  embarrassed  in  his  circumstances,  it 
did  not  appear  that  any  thing  had  been  done  beyond 
giving  a  charge  of  horning  on  tliix  decree.  The  pre- 
sent action  was  brought  for  reducing  the  decree  ia 
Ma,  on  the  grounds — I.  That  it  was  pronounced  in 
absence. — 11.  That  there  was  complete  evidence  of 
the  lease  having  been  prorognied  for  nineteen  years 
from  1b09;  and  having  been  deprived  of  poisessiun 
in  1821,  the  pursuer  was  entitled  to  damages,  equal 
to  the  surplus  rent  for  which  he  had  subset  the  farm, 
down  to    1828. — III.  That  these  being  ascertained. 


aence. — IV,  Tliat  the  arrears  were  stated  inaccurate- 
ly ;  and  besides,  the  property-tax  had  not  been  de- 
ducted. 

The  defenders  pleaded— I.  That  it  wa«  not  com- 
petent to  reduce  a  decree  for  arrears,  where  these  are 
truly  due ;  and  no  objection  had  been  slated  for  a 
course  of  year*  after  that  decree  had  been  pronoanced, 
and  diligence  done  on  iL — II.  No  claim  for  damages 
could  be  sustained  on  the  warranty  of  a  lease,  unleis 
the  tenant  shows  that  the  tease  contained  a  clanse  of 
warrandice,  was  duly  executed  by  both  parties,  and 
the  lease  set  aside  by  legal  and  competent  niitbority, 
and  the  warranty  thereby  incurred. — III.  Where  a 
tenant  receives  a  lease,  and  enters  into  possession 
nnder  it,  that  lease  continues,  during  the  period  of 
endurance,  to  be  the  title  of  possession  until  it  be 
renounced,  and  another  lease  delivered  to  the  tenant 
on  which  possession  takes  place. — IV.  Although  there 
■nay  have  been  a  negotiation  for  a  new  lease,  that 
cannot  take  effect  until  the  old  be  renounced',  the  new 
grant«d  and  executed  bv  both  partiee,  and  the  con- 
sideration stipulated  paid  by  the  tenant. — V.  An  il- 
liquid claim  of  damages,  such  as  the  present,  affords 
no  ground  for  reducing  a  decree  for  arrears  of  rent, 
obtained  ten  years  before  the  snpposed  damages  are 
said  to  be  due. 

The  defenders  admitted  that,  to  a  small  extent,  the 
decree  wa*  erroneous,  and  that  deduction  should  be 
allowed  of  that,  as  suted  in  the  Lord  Ordinary's  in- 
torlocutor,  which  was  in  these  terms: 

"'  \4lb  ifoy  1833. — Having  coriiilered  the  closed  record,  and 
heard  partiri'  procuralars  tbercon,  and  bavinit  Ibereafter  made 
■fiiandum  nilb  the  minute  and  ansirere  time  lodged,  and  wbole 
procMi  I  In  respect  tbai  tbe  decree  was  ohtained  in  abaence,  re- 
docei  tbe  Mme  to  the  effect  of  tbe  parlf  being  heard  on  bia  de- 


Amcea :  But  on  tbe  neriti,  in  respect  that  tbe  Mraaer  held 
poueaiion,  aa  pHncipaltenantof  theTann  of  KirtUbcadin  ques- 
tion, bv  virtue  of  the  lease  auigned  to  bim  from  1607  to  1821, 
whieb  leaie  ia  No.  19  of  proceai ;  and  that  though  negodadsai 
for  a  prorogation,  or  renewal  of  that  leaie,  ou  payment  of  a  eer- 
tain  gnsaum,  were  carried  on,  wfaich  negotiations  irvre  repeatsd- 
ij  varied  ;  and  chough  it  appears  that  a  new  Icaae  wia  extended 
and  signed  by  tbe  Duke'a  Commiaaioner,  no  aach  leaae  was  erer 
signed  h;  the  pursuer,  or  delivered  to  him.  aud  no  graaaum  was 
ever  paid  ;  In  reapect  that  no  reduction  of  any  aucb  lease  wa) 
brought  by  Che  Duke  of  BucFleugh,  and  no  action  of  damagea  was 
raiird  by  the  pursuer,  founded  on  aucb  a  reduclloo,  or  on  bia  re- 
moval from  the  farm  ;  and  further,  specially,  in  respect  ikat  it  ia 
not  averred  iti  the  record,  and  doea  not  appear  fraa  any  of  tha 
writingia  produeed,  that  under  any  of  the  aueceaaiTc  offera  {aaaL. 
ed  on,  the  pursuer  aaiced  or  eipeeted  Co  receive  absolute  wnraii- 
diceof  any  new  leaae  to  be  granted;  and  that  the  leaae  prodoeed. 
No.  19  of^ process,  bears  an  obligation  to  warrant  the  aame, '  at 
all  handa  and  against  all  mortals,  aa  law  will,  to  the  extent  eoly 
of  Che  graasnm  after  mentioned,  and  interest  tbereef,'  Sic.  Am 
it  mi»t  be  presumed,  that  any  prorogation  or  renewal  of  that 
lease  would  have  been  in  the  same  terms :  And  wbereaa  it  is  ad- 
mitted, tbat  no  graasum  was  ever  pud  on  any  such  prorogatloo 
or  renewal.  Finds  that  no  reUvant  case  has  been  stated  by  the 
pursuer  in  support  of  bis  plea  of  compenaBtion  agunat  the  claim 
for  rents  due,  for  which  tbe  decree  under  reduction  waa  obtained; 
and  repela  the  aaid  plea  accordii^ly :  Further,  in  reepcet  that 
by  the  Statutes  inipoaing  the  property-tax,  it  ii  only  tenaotl 
'  paying  the  said  aasessments,'  who  arc  entitled  to  insist  for  de- 
duction thereof  from  the  rents  due  to  (heir  landlord*,  and  that 
it  is  noC  averred  by  Che  pursuer,  either  In  tbe  closed  reeoid.  er 
in  the  minute  given  in  by  Order  of  tbe  Iiord  Ordinarv,  that  tbt 
auma  of  landlords'  property-tax,  for  which  deduction  is  eUimed, 
were  paid  by  him,  and  no  receipts  for  the  aame  are  produeedi 
and,  on  the  other  hand,  it  is  expressly  averred  by  (he  dcFenden^ 
and  not  denied  by  the  pureuer,  thai  the  late  Duke  of  Quenit- 
berry  paid  alt  bis  property-tax  '  direcdy  Co  the  collecCor  '.'  Repels 
tbe  claim  to  any  deducCion  on  (hat  accaonCi  but  In  respect  of 
the  eipresa  admiaaion  by  (he  defenders  in  ^e  answers  to  the 
minute,  and  of  the  circumstancea  stated,  Sualuns  the  claim  for 
deduction  from  Che  anm  in  tbe  decree  (o  the  amODHt  of  £S,  9s. 
9^. ;  and  la  far  reduces,  decerns,  and  declarea,  in  terma  of  the 
liliel :  But  ouDad  ultra,  susCains  tbe  derences,  assoilzies  the  de- 
fenders, and  decerns  :  Finds  no  expenses  due  to  either  party. 
— A'ofc— The  plea  of  compensation  on  a  supposed  claim  of  db- 
magea  appean  to  the  Lord  Ordinary  to  be  evidently  unCeaabltt 
for  the  reason  last  stated  in  the  interlocutor,  independent  of  the 
other  points;  and  tbat  ia  sufficient  to  exclude  any  demand  for 
further  eridenre  or  inquiry  ;  bnt  he  alao  thinks  the  materia]  beta 
as  to  the  other  ^inls  sufficientty  ascertsined  on  the  record.  Tb« 
ground  of  decision,  as  to  the  property-tsx,  sppeata  from  the  inter- 
locutor. While  such  queetions  were  common,  the  Lord  Ordi- 
nary always  understood  that  production  of  tbe  reeeipta  was  ia- 
dispensible ;  but  here  there  is  not  even  an  averment  of  paymenu 
and  tbe  fact  is  stated  to  be  otherwise." 

The  pursaer  reclaimed,  but  the  Court  adhered. 
Firtc  Divisian. — Lord  Ordinary,  Moncrciff! — ict,  WhigbaM. 
~AU.  J.  A.  Murray,  Moir.— J.  Hadiilton,  W.S.,  and  lU  k 
Yuung,  W.S..  Agenia— Mr  Bell.  Clerk— [J.r.B.l 


lath  December  1833. 
No.  1 1 1. — Jaueb  Robrbts,  &0.,  Partuert,  v.  Thomas 

RoBKRTs,  Defender. 

Reference — Award  —  Exhaustion  of  Matter  Baferred  —  jljltr 

a  nfnetu*  l«  an  arMn-,  iff  Ike  vMeU  maUert  m  di^paM  it- 

Iwten  partiti,   Ike  Caurl  ireiild  not  inUrfirt  itilk  Um  irawd^ 

ttougli  alltged  thai  it  iM  not  aiAawl  l*«  mkaU  mallen  ieUtm 

The  pursuers  averred,  That  tbe  deceased  John  Ro- 
berts, shipmaster  in  In verkei thing,  died,  leaving  itoib 
heritable  and  moveable  property :  That  tbe  pnnsers 
were  his  next  of  kin,  ana  tbe  defender  his  beir-it-law: 


1833.] 
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That  a  doed  wu  entsrsd  into  by  the  parttee,  wtMrebf 
they  agreed  to  take  equal  interest  in  the  lUcceHion  of 
the  Mid  John  Roberti,  and  renounce  all  preference!  : 
That  the  defender  not  haring  fulfilled  the  termo  of 
thii  obligation,  the  parauert  railed  a  ■ammout  of  de< 
clarator  and  for  payment  against  him ;  and  after  a 
Tarietyofprocednre,  the  following  minute  of  refereoce 
waa  entered  into  between  the  parttM,  after  the  Lord 
Ordinary  had  remitted  .the  cau»e  to  the  jnry  roll: 

■*  Since  the  dale  of  the  Ixtrd  Ordinarj'i  interlocutor  of  6th 
Mareh  1S32,  Tcniitting  titt  cauM  to  ihejuryvoU,  It  bu  been  tl- 
\ovtA  to  Hj  oTcr,  aod  tbe  pwtiet  therein  have  now  iftrrcd  to 
enter  into  a  reference  of  the  whole  mibject- matter  of  dispute  be- 
Iween  them.  The  counael,  therefore,  for  the  parllei,  as  dulj 
authorised,  do  hereby  lubmit  and  refer  the  above  mentioned  pro- 
eeu,  with  the  nhole  ctaimt  and  ditputei  chenee  arising,  and 
which  have  not  been  already  diipoaed  of  bf  the  Lord  Ordinary, 
'—-to  the  ainlnble  deeiiion  and  a<1ju>tment  of  Willium  Buchanan, 
Em].,  advocate,  mutua[l]i  ehoten  by  the  partiei  for  that  pui- 
poM.  And  thej  now  reipectfully  crave  the  Lord  Ordinary  to 
inCerpone  bis  authority  to  the  preient  reference." 

Lord  Mackenzie  iiitetponed  bis  authority  to  the  re- 
ference ;  and,  on  21th  June  1833,  William  Buchanan, 
£iq.  adrocate,  the  referee,  prooDunced  this  report : 

"  The  referee  having  considered  the  minute  of  reference,  with 
tlie  whale  proeau,  and  the  depoaiiion  of  Aletandti  Simion,  and 
heard  the  counsel  for  the  parties  thereon,  and  on  (heir  several 
eiaima  and  pleas;  and  having  also  coniidered  the  joint  minute  of 
Ihe  agents,  uf  date  tbe  20th  inttant,  hombty  reports  hit  opinion 
to  the  l.otd  Ordinary  a«  follows;— 1(1,  That  it  is  sufficiently  in- 
structed that  there  ivas  an  ugreemunt  between  the  puriuen  and 
defender,  to  collate  th«ir  respective  sberea  of  the  Fuccetsion  of 
tba  late  John  Roberts,  wh)cb  is  eflcctual  and  binding  on  the  de- 
fender ;  and  that  he  is  not  now  entitled  to  reaile  therefrom.  2d, 
That  the  fund  divisible  among  the  parties,  is  the  free  proceeds 
of  one-half  of  the  heritable  and  moveable  estate  of  the  deceased 
John  Roberts  datueiti  drbiiit,  and  that  the  same  ia  divisible 
among  the  pursuers  and  defender,  in  equal  proportions.  3d,  That 
tbe  defender  ought  to  be  subjected  in  elpeuies  of  process." 

Lord  Mackenaie,  on  5th  July  1693,  interponed  hie 
uithority  to  said  award,  and  decerned,  in  terinii  of  the 
minute  vf  reference,  and  thereafter  remitted  the  pur- 
■oers'  aecounta  of  expense!  to  the  auditor,  and  ap- 
proved  uf  the  same.  The  defender  reclaimed,  and 
pleaded,  That  the  iiiterlucutor  Rhuuld  be  altered,  in  as 
far  ai  the  conclnsiuna  of  the  libel  <:alled  on  him  to  ex- 
hibit a  state  of  .intrumisiiuni,  and  failing  which,  to 
pay  £400  to  the  pursuers  ;  and  in  respect  that  the  re- 
ference did  not  exhaust  the  whole  cause. 

Lard  JuiHct-Cttri  said,  the  Court  could  not  interfere.  It 
would  be  attacking  the  award  of  Ihe  referee. 

Lord  Clenire  said,  the  reference  Was  as  to  the  action  as  it 
stood,  and  of  all  tbe  pleaa  on  record.  They  do  not  eoiiCain  ob- 
jections as  to  some  accounting.  Tbe  arbiter  had  just  decided 
tbe  case  as  if  he  had  been  a  constituted  judge. 

Tbe  Court  adhered. 

Second  DiviuoB. — Lord  Ordinary,  Uackeniie. — Aet.  Maid- 
ment._.^ii.  George  Smythc— Brawn  b  Sbiells,  W.  S.,  and 
Horae  and  Rose,  W.S.,  Agents.— Ur  Thomson,  Qerk.— 
iJ.tr.H.^     

14^;!  December  I83S. 

No.  IIS. — FoRBEB'i  Trditees,  SuipendertfV. 

GoatWH*!  Abusmbkb,  Retpotidenlt. 

Ssle— Purchaser — Provisions — Safety  to  Pay— ^  parly  Aen'«f 

diipomtd  ti4  Mfoto  Is  tu  son,  undfr  fm/mtnt  qf  etrlain  fnti- 

lieiu,  and  thrte  tf  tkt  partin  fattMTad  ka^i^  iitd  I  and  lktia» 

kaeint  beamt  iaiitnpt,  and  lit  Male  ulile  IruiUti;  and  Iht 


hanirupl't  auigitta  kamng  demanied  pofmtnl  if  a  balsHct  of 
Ihe  prici,  nmiuiiig  chi^g  of  the  profiiiout  to  Ikt  mid  deetiutd 
partiei,  vn  tht  ground  that  tiey  vcrc  jieriomil ;  and  Ike  Imlett 
having  preienled  a  bill  of  tuiptndon,  Ikat  Ihey  m\ghl  itlm  ttjebf 
la  pay, — Ikl  CdhtT  paald  a  tiil  lo  that  r^cct. 

By  the  settlement  of  the  late  Mr  Gordon,  he  con- 
reyed  to  his  eldest  son  S&muel,  the  estate  of  Locb- 
dougan, 

"  but  always  with  and  under  the  burdens  and  provisions  under- 
written,  and  no  otherwise,  namely,  the  aaid  Samuel  Gordon,  and 
bis  foresaids,  and  the  landa  and  others  hereby  conveyed,  are  and 
ahall  be  burdened," 
a*  therein  mentioned,  rii.  with  saynient  of  the  grant- 


siidoff  ;  and  certain  i 


er's  debts ;  an  annuity 
visions  tu  the  younger  children,  particularly  speofied 
in  the  deed,  which  farther  declares, — 
"  which  proriaions  in  favour  of  iny  said  spooae  and  efaildren,  rc- 
■pectirely,  shall  be  real  burdens  and  jH-eferable  liens  upon  the 
lands,  teinds,  and  others  herein  before  disponed,  and  shall  be  en- 
erossed  in  the  infertmenls  to  follow  hereon,  and  in  all  fa- 
transmission  s  and  investitures  of  the  siiid  lands  and  olheis, 

jng  BS  tbe  same  can  ha i  "  

feftments,  transmissions,  i 
null." 

The  deed  then  provide! : 

"  And  which  protiiions  (meaning  those  crested  real  bnrdefls,) 
be  fore- written,  are  hereby  declared  to  be  in  full  of  all  teres.  Jut 
rtlicia,  half  or  tbird  of  moveables,  and  of  all  Itiilin,  portion-na- 
tural, bairns'  part  of  gear,  or  other  claims  or  demand  whatsoever, 
which  my  said  spouse  and  cbildren  may  have,  or  pretend  to,  in 
and  through  my  death,  or  whieb  my  said  children  may  have  upon 
tbe  death  of  my  said  spouae,  their  mother,  sny  manner  of  way, 
except  tbe  addilional  provisions  herrin  after  specified  in  the 
event  of  tbe  sate  of  tbe  said  lai^lEand  others ;  declaring  always, 
ai  it  is  hereby  exprestly  provided  and  declared,  that,  in  case  my 
said  son  Samuel  shall  sell  the  lands  and  others  herein  before 
disponed,  in  his  own  lifetime,  then  he  shall  be  bound  and  obliged, 
as  1  hereby  bind  and  oblige  him,  and  his  heirs,  eiceeuton,  and 
successors,  to  make  payment  to  each  of  the  said  John,  William 
snd  Alexander  Gordon,  my  said  sons,  and  each  of  the  said  Ni- 
cholas and  Margaret  Omdun,  my  daugbtera,  of  the  sum  of 
1^210  Sterling  ;  and  which  additional  provisions  shall  be  payable 
at  the  lime  of  the  purchaser's  entry  to  the  said  laAds  and  others 
Slid  shall  bear  interest  tbtreafier  till  the  tame  be  paid." 

Mr  Samuel  Gordon  was  infeft  on  the  precept  of 
sasine  contained  in  tbe  said  diappsititm ;  and  the  wholv 
uf  the  provisions,  including  the'  additional  provisiom 
contained  in  the  disposition,  wer«  engrossed  in  his  in- 
feftment,  and  appear  in  the  record.  The  estate  of 
Lochdougan  was  thereafter  told  by  Mr  Gordon  to  the 
suspenders,  at  trustees  of  the  lata  William  Furbes  oF 
Caliendar;  snd  Mr  Gordon's  affairs  having  subse- 
quently become  embarrassed,  a  fiat  of  bankruptcy  waa 
issued  against  bim,  and  his  estate  was  rested  in  tlie 
assignees  frespondents)  under  the  fiat-  Two  of  Mr 
Gordon's  orothert,  John  and  William,  survived  their 
father,  but  died  befure  the  sale  took  place-  The  other 
brother,  Alexander,  was  alive  at  the  time  tbe  lands 
were  told,  but  afterwards  died.  The  daughters  sur- 
vived ;  and  the  whole  of  their  provisions  were  paid 
and  discharged.  There  still  remained  a  balance  of 
£750  of  tlie  price  of  said  estate  unpaid,  composed  prin- 
cipally of  the  three  provisions  of  £2bO  to  each  of  the 
three  brothers.  The  assignees  demanded  this  ba- 
lance, on  tbe  allegations  that  tbe  declarator,  consti- 
tuting taid  additional  provisions,  imported  notliine 
more  tbAn  a  mere  persnnal  obligation  on  Mr  Sanuel 
Gordon,  and  his  beiri,  executors^  and  soccestors,  to 


us 
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pfty  th«  proTiiioM,— and  that  hia  JWther  never  intend- 
ed to  constitute  these  provitiona  real  burden*  on  the 
lands,  aa  he  had  in  a  previoas  cUuse  declared  the  pro- 
visions in  favour  of  hia  wife  and  children  respectively, 
■honld  be  reel  burdens  and  preferable  liens  upon  the 
land«i  teinds,  and  others  therein  before  disponed,  and 
anpointed  them  to  be  engroased  in  the  infeftment,  and 
afl  future  transmissions  and  investitures.  A  bill  of  sus- 
pension waa  presented  by  Forbes's  trustees,  in  order 
that  they  might  be  in  safety  to  pay.  On  the  18th 
July  1833,  Lord  Glenlee  renised  the  bill,  in  reapect 
no  caution  was  offered.  A  second  bill  having  been 
presented,  Lord  Moncreiff,  on  30th  July  tbereafter, 
Bi  revpect  of  CHUtioa  being  foond,  paued  the  bill)  and 
added  this  note : 

■■  The  Lord  Ordinuy  does  not  oimn  to  ittlimate  wi;  opioioii 
that  tfae  iilditianal  proviuoni  wpre  made  real  burdeni  on  Ibe 
land.  If  he  were  to  decide  this  point,  he  nther  thinki  that  thej' 
were  not.  But  the  complnnen  arc  entitled  to  be  aecure  in 
Jftjing  tbe  monej  ;  and  u  there  mif  be  a  doubt  whether  the  aumi 
of  the  price  corresponding  to  Che  ailditional  pravliiont  do  not 
belong  to  the  parties  to  whom  the;  are  appointed  to  be  paid,  in 
the  event  of  a  aale,  he  chjnlii  it  right  to  paaa  tbe  bill.  The  lait 
ptAnl  alluded  to  in  the  anawen  ii  very  doubtful  indeed,  and 
makei  ibe  Lord  Ordinir;  still  more  hesitate  to  refuse  the  bilL 
If  the  respondent!  wiab  to  take  the  opinion  of  tbe  CoBrt,  tbej 
■My  reclaim  at  the  box-day." 

Gordon's  assignees  reclaimed,  and  prayed  the  Court 
to  refuse  the  bill ;  and  their  Lordships,  on  l6th  No- 
vember, ordered  minutes  of  debate.     At  advising. 

Lord  JuUiee-Clrrk  said,  he  thoo^ht  the  law  v*%  completely 
and  toondlj  explained  by  Mr  Bell,  in  the  passage  quoted  by  Mr 
Robertaon  for  tbe  tniateei,  and  in  the  cases  relied  on.  It  was 
evident  that  the  maker  intended  tbe  burdens  to  be  real  upon  his 
heir.  He  thought  the  parties  were  entitled  to  demand  that  then 
sbonid  be  a  good  title,  to  enable  tbem  to  pay  in  safety.  Tbey 
■bould  refuse  the  reclaiming  note. 

Lcrdi  Glenltt  j-  Ueadoieiani  concurred. 

Tbe  Court  then  refused  the  note,  and  remitt«d  to 
the  Lord  Ordinary  to  pass  the  bill. 

Suspenders'  Authorities— Bell,  I.  p.  687.  Smith's  Credi- 
tor!, IQth  January  ITSSj  Diet.,  Vol.  II.  p.  67.  Elehies' 
Motes,  p.  939.  Uwioribanks,  July  1687 :  Mar.  10.S4I.  Coi- 
tosi-s  Creditort,  July  171B,  and  Qeddea,  ISth  February  1729; 
Uor.  10,244. 

Bespondento'  Antborides—Bell's  Principles,  pp-  2S5.  491. 
Allan  e.  Cameron,  19th  July  178Q,  F.  C,  affirmed  by  the  House 
of  Lords,  IJSih  May  1781.  Martin,  22d  June  1808,  F.  C. 
Enk.  II.  3,  sec;  49.  M'Intyre,  3d  Fehruary  1824 ;  S.  &  D. 
BelHi  Com.  I.  pp.  686,  688.  Stewart.  May  18,  17«,  F.  C. 
Enk.  III.  9.  sec.  9.     Stair,  I).  3,  see.  U. 

Second  Divinon. — Lords  Ordinarr,  Qlenlee  and  Mnnereiff. 
—^cl.  RobetUon;  W.  Forbes,  W.S.,  Agenl.~^U.  Cowan; 
CnnninghwaSc  Wslkcr,  V.S.,  Agents.— Mr  Tbomaon,  Clok 


WA  December  1833. 
No.  lis. — EuAS    GiBB,  PurtMer,  v.   Tbs   Maois- 

THATIS  OF  Hauiltoh,  D^tntlert, 
Proeeio—ExpeDsn— Auditor  of  Court— Fees — 7»b  Caurt,  in 

«lrpBaiioi»  M  (As  Imamt  Iff  tke  audUor,  alttwtU  cxrlam  fitt  ta 
CBuiur/  for  mmitg  ■  mmisvnr,  and  living  Ms  ojiinian  oi  lo 
the  pnprietif  Uniting  ■■  acJian. 

Tbif  eaae,  on  the  merits,  is  fiilly  reported  antea. 
Vol.  yi.  p.  51.  The  pursuer  obtained  a  judgment 
■gainst  the  defenderf,  fur  liberating  a  party  incarcer- 
ated for  debt  before  the  aliment  looged  for  hia  main- 


tenanoe  was  exhanated.     In  tavliig  tbs  pnraoer'i  ao- 

ooont  of  expenses,  the  auditor  diaallofred  the  follow- 
ing itams,  vis.  ;— 

To  drawing  memorial  and  qneriet  for  opinion  of  Bo- 

licitor-Oeneral,  to  be  laid  before  faim,  along  with 

the  draft  anmmona,  for  reviaal,  mie  aheet,  £0    6    0 

Fair  copy,  .  .  .  .010 

Fee  to  Solicitor- General   therewith,  and  his 

cterk 3  10    6 

Clean  copy,  draft  anmmona  aent  to  Solioitor> 

GenermI,  with  memorial,  nine  aheet*,  .  0  9  0 
Paid  cbairman  from  Solid  tor- Gen  era],   with 

his  opinion,             .             .             ..006 
Paid  Solicitor-GenenJ'a  clerk  wrlUng  opi- 
nion  0    0    6 

£4    7    6 

The  pursuer  ohjected  to  the  report,  and  maintaiaed 
that  the  charges  were  properly  incurred,  and  were 
sanctioned  by  repeated  decisions  of  the  Court.  At 
advising  the  report, 

Lord  Juitice-Cltri  said,  it  was  unnecestan  to  bear  cooosel  ii 
support  of  the  objections,  oi  the  point  had  been  decided  by  the 
Court  orer  and  over  again. 

Lord  Ueadoabanli  remarked,  that  it  was  very  odd  that  the 
auditor  could  not  be  taught. 

The  Court  sostatned  the  fees  above  charged. 

Pursuer's  Authorities.  —  Black  v.  M'Lauchlan,  7t1i  March 
I8S3;  Juriat,  Vol.  V.  p.  S29.  SforuV  Trustees,  15tbJune 
1833 ;  Junat,  Vol.  V.  p.  489.  Lang  v.  Brace,  24tli  Norem- 
berlSaS;  S.  &  D. 

Second  Diriaion. — Jcl,  MaitUnd. — ^It.  Hac- 

keoiie  &  MscfarUoe,  W.S.,  Agent*.- Mr  ThoBison,  Qeik.— 

Ulh  December  1833. 
No.  114^— Josh  D.  Dimgwall,  &Cq  Sypendert,  v. 

Mrs  C-  Duff  or  Ihhrs,  Jtetpondent. 
Wood — Cutbng  of.— Liferentrfi — A  parif  karing  aieatad  tm 
tnlait  of  All  tUate,  fi»der  ■  lifcraU  in  fdoour  y  kU  wifi,  wilt 
poteer  to  ier  lo  CMi  wooil,  lo  04  not  lo  ii\fiirt  lieeUatt  i  and  ^  and 
itr  neiihtm  ieiig  the  oaly  acctpling  eaciUort,  lit  COuTt  or- 
dained her  io  giot  B  manlk't  inlimatian  lo  the  keir  eftMial  tt- 
Jert  ih&  evl  or  told  any  vooil. 

The  late  William  Doff  of  Corsindae,  in  1826,  exe- 
CQted  a  deed  of  entail  of  bis  estate,  in  favonr  of  him- 
self and  a  certain  series  of  heirv, 

"  wilb  and  under  tbe  burden  of  any  tniat-deed,  execoted  or  to 
be  expcuted  by  me,  and  also,  with  the  burden  of  any  deed  of  lo- 
cality, liferent  diaposition,  or  any  other  deed,  executed  or  to  be 
executed  by  me,  in  favour  of  my  spouse." 

Of  the  lame  date  aa  tbe  entail,  he  executed  «  life- 
rent disposition  in  favour  of  the  respondent,  conttitt- 
ing,  inter  alia,  thisclanse: — 

"  Mrs  Charlotte  Duff  or  Innes,  my  spouse,  Alouider  Black, 
fnepbew  of  Mrs  Duff,)  wine-merchant  in  Ijondon,  and  William 
Simlton,  Esq,,  bis  brother-in-law,  or  the  surrivora  or  snrvimr 
and  acceptors  or  acceptor  of  tbem,  to  be  my  sole  oxecutoro,  with 
power  10  them  to  intromit  with  my  whole  personal  i 
estate  of  every  description,  inelading  heirship  m 
to  do  every  thing  in  the  preoiiaes  competent  to  eu 

In  November  1831,  Hr  Duff,  by  a  laat  will  and  tM- 
tament,  ^pointed 

"  with  full  power  to  her,  In  eass  she  survive  ne,  to  call  for  ex- 
hibition and  production  of  tbe  said  writs,  on  dl  neceaaaiy  ee> 
caaiona  for  defending  btr  rigbl,  and  inoicdialriy  apon  my  ilwffh. 
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to  pOTMH  tba  nid  Jmait,  wt  ttAi  ikoMotta  tenuM  for  niM- 
teen  rrara  rrom  tbe  aomnieDeeiDeiit  of  uid  Ucki,  with  the  ip- 
prob&tion  of  the  eiecuton  nuDed  in  my  last  will  uid  tettoment. 
It  ■  Tair  and  idequale  rent,  witbout  taking  mj  grasium  or  enlr^. 
money;  and  alio,  with  libntj  to  her  to  rut,  lell  or  me,  for 
fire  or  otherwise,  such  wood  growing  on  raid  lands,  as  in  (b« 
opinion  of  017  ezecuiors,  can  be  done  without  injur;  to  ipf 
estale,  and  10  do  Gvery  thing  which  any  liferfDttix  bjr  law  nwr 
do  in  like  cases. " 

Mr  Daff  died  without  cbildrw,  and  Mr  Stratton 
hiring  declined  to  act,  the  ezecntry  wu  taken  op  bjr 
Mr  Blacit  and  the  respondent,  who  entered  into  po«- 
■easion  of  the  propertr,  in  virtue  of  ber  lifereot  dia- 
position.  Tbe  iiuspentier,  ai  heir  of  entail,  preiented 
a  bill  of  laipenaion  againtt  the  respondent,  Mtting 
forth,  that  she  wu  iadiacrimrnateljr  eottinv  and  lelltnir 
fiot  only  the  ornamental,  but  also  the  annpe  wood  on 
tbe  estate,  and  craving  for  interdict 
"  (iroiti  cutting  dawn  an;  of  the  green  or  nnripe  wood  on  tbe 
said  lands  of  Conindae,  Little  Saucben,  Tiltjbiriocb,  andalherai 
Aa  aUo,  an;  of  the  grown  tieiber  which  is  of  on  onumenlaJ  aa- 
tare,  or  necesiar;  for  the  comfort,  sbeJter,  or  amenitjrof  the  man- 
aion-bouse,  or  snr  of  thr  tree*  of  the  garden  or  shrubtwries,  or 
from  auSering  the  joung  planlinga  to  be  injured  by  sbeep  or 
other  cattle ;  ind  fiitall;,  from  cutting  down  an;  of  tbe  grown 
timber  00  the  estate  for  sale,  wbereb;  the   estate  maj  ba  io- 

Lord  Moncrei£F  ordered  aniwers,  and  in  the  mean- 
time, granted  interdict  u  craved.  The  respondent,  in 
ber  answer!,  denied  the  whole  of  tbe  sospender's  al- 
legatians ;  and  bis  Lordsbip,  on  3d  December  183S, 
reported  the  case  to  the  Second  Division,  on  tbe  fol- 
lowing note : — 

"  It  is  probably  clear  enough  that  s  sufficient  cue  bu  not  been 
laid,  in  any  thing  actually  done,  to  wnrranc  tbe  interference  of 
the  Court.  But  the  reapondent  does  hvow  an  intention  of  cut- 
ling  entire  woods  of  40  and  SO  yeara  old  ;  and  when  so  mach 
Biuielyia  expreated  aboat  the  passible  effect  of  any  delay  in  her 
operations,  in  the  event  of  her  dying.  It  ia  impaniUe  not  to  see 
tbal  the  power  ia  thought  to  be  eUenaire,  and  tbe  apprehenaion 
of  ita  being  exteniiHly  used  not  alcogefher  groundleta.  There 
19  no  doubt  that  tbe  will  of  tbe  testator  niuat  regulute,  to  far  as 
it  it  f  (pr<'A!<cd.  But  tbe  question  is,  whether,  iceofding  to  the 
fair  meaning  of  the  pown  or  faeolty  given,  tbe  reapondeet  has 
an  absolute  discretion  •■  to  cutting  wood,  teatrained  only  by  her- 
self and  her  near  relative  residii^  in  London.  Tbe  lubatance  of 
tbe  power,  conferred  apecially  beyond  the  ordinary  powen  of  a 
liferenter,  and  therefore  not  so  favourable  in  construction  as  the 
powen  of «  ftarbeir  of  entail,  ia,  that  abe  may  cut,  and  cat  for 
mie,  any  timber  which  ran  be  cut  without  injury  to  the  estate. 
The  discretion  of  deteimioing  what  may  be  10  eot  is,  indeed, 
oominitled  Id  tbe  eurutors.  But  the  Lord  OrdinalT  hardly 
Ihinka  that,  after  the  case*  of  Mackeoaie  in  1B24,  and  Bontlne, 
June  16,  1827,  the  Court  will  bold  this  diicretiun  to  be  absolute 
and  uncontrollable.  IF  an  intention  were  avowed  to  cut  all  the 
wood  on  the  estate,  tbejiat  of  Mr  Black,  in  London,  would 
scarcely  be  thougbt  enough  to  prevent  all  iHerfercNea.  Robert 
Earl  of  Roxburgh,  gave  power  to  hein  of  entail  to  giant  feos, 
&c.,  of  aucb  parts  of  the  ealste  as  they  abonld  think  fitting. 
But  the  Court  did  not  hold  this  to  be  an  absolute  discretion. 
And  tbe  cue  of  a  liferenter  founding  on  1  mere  faculty  of  strict 
constniction,  is  a  stronger  rase.  Still  there  muit  be  a  strong 
owe  before  tbe  Court  will  inlerfcre.  Tbe  Lon)  Ordinarv  re- 
ports tbe  cnuae,  in  oriier  that  the  partici  may  qieedHy  obtain 
tbe  rievTi  of  the  Court,  which  may  both  satiafy  anil  regulate 

At  advising, 

Lard  Meadowbank  Said,  the  svermcnts  In  the  bill  were  eiceed- 
iogly  biouL     In  the  answen^  tbe  rwfat  of  catting  wood  was 
■      ■      ■      Itdidooti 


to  cat  dowif  all  the  wood,  bat  only  what  eould  be  done  witboae 
iujury  to  tbe  estate.  If  the  executor  had  been  blind,  the  Court 
would  bare  been  bound  to  interfere  to  supply  hia  place.  What 
Waa  to  be  done,  when  one  of  the  executara  did  not  accept,  and 
tbe  other  waa  ignorant  or  absent?  The  executor  should  be  or- 
dained to  giva  his  opioion  on  the  nutter,  and  he  would  not  re- 
move the  interdict,  till  aecurity  was  found  that  the  respondent 
would  not  injure  tbe  wood. 

Z«rd  GlenUe  had  no  doubt  ai  to  tbe  propriety  of  passing  the 
bill  to  try  the  question.  Tbe  respondent  had  as  full  power*  as 
Sny  lifercntiix  could  have  by  tbe  deed  of  her  fauaband,  and  one 
did  not  like  to  interfere  in  doubtful  mattera.  In  this  ease,  can- 
tion  for  damage*  would  not  do  ;  lor  if  the  wood  sfaclletiog  the 
mansion  were  injured,  it  could  not  be  repaired  by  damages.  Ha 
would  rather  recal  tbe  interdict,  on  tbe  condition  that  the  re- 
spondent, before  cutting  any  wood,  would  give  the  heir  intima- 
tion of  what  "be  was  intending  or  wiabed  to  do. 

LardJuiticr-atrk  said.  It  waa  certainly  delicate  to  interfere 
in  this  summary  manner.  They  were  bound  to  Inteilere,  if  the 
executor  gave  consent  to  cut  wood  improperly.  He  theugbt  tba 
method  of  giving  the  heir  Intimation,  ss  suggested  by  Lord  Glen- 

Tba  Court  pronounced  this  interlocutor ; — 
"  On  report  of  Lord  Moncreiff,  Ordinary,  pass  tbe  bill,  to  the 
effect  ef  trying  tbe  qurslioa :  recal  (he  interdict,  oa  condition  al- 
ways that  the  (espondeut,  before  cutting  down — except  for  the 
iminediale  use  of  tbe  estate. — or  aelling  any  part  of  the  limber 
on  the  lands  rtatcd  in  tbe  bill,  shall  give  intimation  to  ibe  com- 
plainer,  or  bis  known  fttctor  or  agent,  specifying  prefi«e?y  the 
timber  which  she  proposes  to  cut  or  sell, — lueh  intimation  beln|> 
made  one  ealendsr  month  at  least  before  she  proceeds  to  cut  or 
aell ;  and  reaerving  also  to  the  complaiaer  hi*  right  to  apply,  if 
he  shall  be  so  advised,  for  interdict  dt  nneo,  and  to  tbe  respon- 
dent her  aniwera  aa  Jaccorda  ;  but  continue  the  uid  interdict,  to 
the  efleet  of  prohibiting  and  diicbarging  the  respondent  from 
catting  or  selling  any  timber  as  to  which  sueb  intimacioD  shall 
Dot  have  been  made." 

Second  Division. — Lord  Ordinary,  Uosereiff. — Act.  Skene 
aad  Ncaves;  A.  O.  SutberUnd,  V.%,  Astnl.~AU.  Rather- 
furd  and  Atoir ;  Walter  Sutbie,  W.S.,  Agent— Mr  ThoBMHi, 
Oeric.— [J.  W.  JI.\ 

nth  December  183S. 

Ho,  115 Mrs  K  Ralstom  or' Allison,  Petitioner, 

v.  JoBBPH  RowAT,  &a.,  Retpoitdenlt, 

Proceaa — Expenses — Bill  of  Gxceptlona —  Second  Trial — A  wr- 
dicf  hating  bten  alloaid  lo  pan  againil  a  puriurr,  afler  the  re- 
jtctian  Ay  the  Court  of  a  prindjul  wUhiii  i  and  a  iilC  of  tmp- 
lioni  kaving  6em  lendeted  ogatiut  the  judgment  of  tkt  Court, 
and  diialloiHd,  but  mvrirtl  nn  appeal  lo  tie  Souk  of  Lordt — 
SM,  lAof  lite  parig  naending  in  |A<  rrseriaJ  was  aof  raliURt, 
boc  alatu,  lo  lie  apeiue  i^f  diicuiiiiig  IMe  bill  afnttplioiu. 

Material  points  in  this  case  are  reported  antea, 
(Vol.  V.  pp.  276  and  529,)  as  decided  by  the  Court 
of  Session,  and  reversed  by  the  House  of  Lords. 
The  petitioner  raised  en  action  against  the  late  Jo* 
seph  Rowat  of  Whiteshawgate,  concluding  fur  re- 
duction of  an  alleged  deed  by  tbe  late  Jolm  Allan 
of  Eilsrickte,  in  his  faronr.  I'ha  case  went  to  a  jury 
on  tbe  issues,  Wbetber  the  said  deed  was  that  of  tbe 
said  John  Allan  i  and  whether  be  waa  on  deathbed 
wben  ba  granted  it?  At  the  trial,  the  petilJoner 
tendered  Ur  Robert  Bacbanan,  sur|;eon,  aa  a  wit- 
ness, tvho  was  rejected  by  tbe  presiding  Judge  as  in- 
admissible, es  the  ground  of  interest  in  the  issue  of 
the  (MUae.  Tbe  petitioner  obJKcted,  and  lodged  a  bill 
of  exceptions  to  this  judgment.  «)^ajn«t  Dr  Buchanan's 
admisait>itity  as  a  witness,  which  bowerer  Was  dii- 
■Uoved  by  a  in^ority,  on  27tii  Febravjr  1B33.    Tha 
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petitioner  «ppea)«d  (o  the  Hodm  of  Lord*  B^minA 
tliii  jdHgraent,  whicli  wu,  on  17tli  Jane  thereafter, 
reverted.  I'he  petitioner  then  presented  an  applica- 
tion to'  the  Second  Division, 

"  to  «pp1y  the  forgoing  judgmeDt  of  the  HoaK  of  Lordi ;  to 
repel  the  objection  to  the  wlmiiBUnlitjof  Dr  Robert  BuebBiMn, 
u  I  wilneas  for  tbe  petitioner,  and  toallow  tbe  fonHid  bill  of 
oceptiona,  and  grmnt  a  ntiv  trial,  and  to  find  thmt  tbe  uid  Dr 
Bobert  Buefaanui,  i*  an  >dmiuible  wiinea  for  the  petitioner,  in 
the  [Hal  of  ber  cause ;  and  funher,  to  find  the  petitioner  entided 
to  tbe  eipenwa  incurred  by  the  forenid  bill  of  exe^tiooa;  aAd 
elio  to  tbe  eipeniet  incurred  b;  ber,  under  tbe  forenid  Iriid,  In 
so  far  as  tbese  expenses  may  not  be  BTsilabls  npoa  tbe  aecond 
trial,"  Sic 

The  Court,  on  29th  November,  prononnced  a  jndg- 
ment  in  terms  of  this  applii»tion,  with  this  exception, 
that  at  to  the  expenses,  they  appointed  the  petition 
to  be  aniwered.  'i'he  respondents  acoordinxlj  an- 
ivered — The  party  applying  for-a  new- trial  is  not 
entitled  to  get  tbe  expeaxes  of  the  first  trial  before 
embarking  in  the  second,  and  therefore,  they  are  not 
entitled  to  the  expeate  of  diicotting  the  hill  of  esiwp- 
tioos,  which  is  jost  a  motion  for  a  new  trial.  There 
is  no  precedent  fur  such  a  demand.  It  ia  a  demand 
which  might  with  eqaal  propriety  hare  been  made  in 
every  case  in  which  a  new  trial  hat  been  granted  ;  fur 
in  all  these  cases,  the  bill  of  exceptions,  or  the  motion 
for  a  new  trial,  was  snccessfully  maintained,  and  nn- 
saecetsfnlly  opposed  ;  and  that  is  all  that  can  be  said  in 
ftvOnr  of  the  demand  for  expense!  in  the  present  case. 
Thongh  the  interlocutor  appealed  against  funnd  the 

Eetitioner  liable  ia  expenses,  the.  judgment  of  reversal 
u  not  fonnd  her  entitled  to  expenses. 
Ltnt  Ueadotibatii  said. — on  tbe  bill  of  exceptions,  he  was  in 
the  minority.  Ha  doobted  the  compeleDcy  of  (ha  present  de- 
•land  for  expenses.  But  ibrowing  that  altogether  aiide,  and 
taking  tbe  cane  up  just  at  if  a  motion  for  expenses  bad  been  made 
before  going  to  the  House  of  Iiorda,  be  thought,  from  the  opi- 
nions of  tbe  majority,  it  could  not  be  entertained.     It  should  ba 

Lord  Jiufic*-C(nA  thought  Lord  Mesdowbank's  opinion  sonnd. 

The  Conrt  prononnced  this  interlocntor : — 

*■  Having  advised  this  petition  and  answer*,  refoae  tbe  prayer  of 

the  petition^  in  to  far  ai  regards  the  expenies  incurred  t^  the  tnll 

of  exceptions,  reserving  to  both  paitteE  alt  dalms  fur  the  other 

expenses  incurred  by  them." 


letk  December  ISBS. 
Ko.    116. — William    Jaffbat,    Ac,    Puriueri,  v. 

SiuPSON'a  TftuiTXES,  D^eniert. 
Froceas — Jury — Issues — Ocnenl — Special — A  rtdiietivm  of  a 

marriage^pHlraql  and  of  a  Irtul-diipinUiott  and  ulllanaU  keving 
teen  irouuhl  bg  tM*  maier'i  liiiri  of  tlu  and  tengueU,  oil  the 
grmtndi.inttrM^o/'lneapacily,  fraud,  eireumtmlieii  mi  laieA 
— Ctmiiulaiuci  in  leliiek  ktU,  Ikat  Ute  cow  ikouU  In  fried  it- 
Jim  %jttTji  OK  tpitial  Una,  and  tttt  on  Iki  gtneral  iitUfi  ^doid 
•r  MM  dtid. 

The  late  Francia  Simptoa  of  Plean  married  a  se- 
cond time,  when  be  waa  far  advanced  in  rears.  Ha 
nteeated  a  marri^e-contrmet,  and  tbereaner  a  tratt- 
dimontion  and  deed  artettlement,  in  lavour  of  his  wife 
aid  certain  l<^atee*.  The  punners,  hi*  heir  inline,  aad 


neareit  lawfnl  hein-portionen  of  eoaqnest,  raited  aa 
action  of  reduction  of  said  deeds.  The  case  was  pta- 
pared.ror  trial  by  jury,  and  the  fullowing  issues  were 
drawn  op  by  the  issue  derka,  and  approved  of  by 
Lord  Moncrctffi 

"  Wbether,oaoribout  the  26tbdayofJannaT7  1829,  and  tie 
Utb,26tb  and  S8th  day)  off ebruary  1831,  tbe  dates  of  the  t^u^ 
diipoaitian  and  deed  of  ■cttlement,  and  codicils  thcrelu  ainexed, 
KUght  to  be  reduced,  of  which  "So.  ISof  pioceu  is  an  csuvt>or 
OH  or  about  any  or  all  of  tbeiaid  days,  the  add  Franeia  Siapna 
w»  ■  person  of  weak  and  facile  mind,  and  easily  imposed  m  i 
and  whether  the  delendeis,  or  any  of  them,  taking  advantage  of^ 
bis  said  facility  and  weakness,  Ai,  by  fraud  or  inrcumrentioD, 
canae  the  aajd  Francis  Simpson  to  execute  tbe  aaid  dffd  and  co- 
diciii,  or  any  of  ihem,  to  the  lesion  of  the  said  Fiaod*  Simpson? 
2.  Whether,  on  or  about  the  SSlh  day  of  March  and  30th  day 
of  April  1830,  the  dates  of  the  will  and  testament  sought  to  he 
reduced,  of  which  No.  15  of  proccaa  ia  an  extrmct,  or  on  either 
of  the  aa<d  days,  the  aaid  Franiis  Simpson  was  a  peisun  of 
weak  and  fiuile  mind,  and  easily  imposed  on  ;  and  whediei  tbe 
defendera,  or  any  of  them,  taking  advantage  of  bie  aaid  facility 
and  weakness,  did,  by  fraud  or  drcnmvention,  cause  the  aaid 
Ptancia  Simpaon  to  execute  the  aaid  will  and  testsment;  or 
either  of  them,  to  the  lesion  of  (he  said  Frands  Sisspsoaf  3. 
Whether  on  or  ^mut  the  16th  day  of  November  IMO.  lh«  toe 
of  tbe  marriiige-contract  sought  to  be  reduced,  of  whicb  No.  11 
of  proeeaa  is  an  extract,  the  aaid  Fnncis  SJntpson  was  a  pcfsoe 
of  a  weak  and  facile  mind,  and  easily  impoaed  on  ;  and  whether 
the  defenders,  er  any  of  chein,  taking  advantage  of  bis  mid  fa- 
cility and  weaknes),  did,  by  fraud  or  circumvention,  cauae  the 
said  Francis  Simpson  to  execute  tbe  said  msrri^e- contract,  to 
the  lesion  of  tbe  said  Frantia  Simpson  f" 

The  portneri  malntuned,  that  the  general  iitne, 
whether  the  deed  under  redaction  was  or  waa  not  the 
deed  of  the  said  Francis  Simpson,  wai  tbe  proper 
mode  of  trying  the  question,  and  not  by  the  ipecifie 
itsaes  proposed. 

Lord  Moncreiff,  on  lOtb  December  1833,  reported 
the  matter  to  the  Second  Division.  Hii  Lwdship 
stated,  that  the  alleged  grounds  of  reduction  were 
weakness  and  facility  of  mind,  frand,  circomvention, 
and  lesidn :  That  he  thought  the  specific  issues  pre- 
pared, would  try  the  question  more  according  to  jus- 
tice than  the  general  issue,  which  by  practice  had  been 
in  like  cases  adopted,  vis.,  "  was  uie  deed  under  re- 
duction the  deed  of  the  maker?"  He  thought  here, 
tiuh  an  istne  introduced  an  error  in  principle.  For 
out  of  a  deed  liable  to  reduction,  a  good  title  mighty 
in  certain  circumetancea,  be  reared.  Liability  to  re- 
dnction,  and  reducibility,  were  difiarent  things.  So 
here  two  things  were  confounded,  via.,  facility  to  ha 
imposed  upon,  and  absolute  incapability  to  make  a 
deed.  He  did  not  think  such  a  form  at  the  general 
ipsuB  in  the  present  casoi  placed  the  pursuera  and  de- 
fboden  on  an  equal  footing.  He  had  felt,  in  presid- 
ing on  jary  caaes,  that  thereby  an  undue  advaatage 
wat  given  to  the  one  party  over  the  other. 

The  DeanofFaealty  (Hope) supported  the  form  of 
the  general  issue,  on  the  grounds,  that  since  ita  intro-, 
duction,  no  difficoltv  had  been  experienced  in  dealing, 
with  it,  either  by  Juages  or  jary,  but  rather  the  revenai 
and  that  tbe  practice  ahoold  not  he  altered,  until  aome 
inconvenience  in  practice  was  proved.  The  general 
issue  adapted  itself  to  all  kinds  of  qneationa,  who-' 
ther  incapacity,  fraud,  circumvention  or  blindoeaa,  && 
were  the  matters  of  issue  ;  and  the  preaiding  Jadger 
in  charging  the  jury,  altraya  nenrred  to  thb  point,  ia 
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the  dnd  that  of  the  deceased,  or  not  7  The  parties, 
too,  were  the  heim,  the  parties  faronred  by  the  de- 
ceased. 

Answered  by  Mr  Keay — The  general  issue  was  in- 
troduced into  the  prnctice  of  this  country  fay  an  or- 
der  of  the  House  of  Lords,  pronounced  by  Lord  El- 
don  in  Lord  FifeVeue.  Iteuea  should  be  apeciul  and 
precise,  if  possible.  They  should  not  be  g^eneral,  if 
clearer  by  being  specific,  which  was  the  fact  in  the 
present  case. 

Lord  Juttia-Clerk  raid,  that  before  laying  icnm  ■  general 
rate  on  tbc  tubjert,  it  would  be  decorous  to  consuU  Che  whole 
Judges.     It  would  regutate  all  jurr  caiea. 

The  esse  was  accordingly  delayed,  and  debated  in 
the  mbing-room  before  the  whole  Judges,  after  the 
rising  of  the  Teind  Court  on  18th  December,  when 
the  following  interlocutor  was  pronoanced  :— 

"  Upon  the  report  of  Lord  Moncreiff,  and  hating  considered 
the  dnift  iuuei,  logether  with  the  summans  stid  derencei  in 
tliis  vast,  uid  having  advised  with  the  Lordu  of  (he  Firtt  Diri. 
sion,  the  Lords  approve  of  the  form  oF  the  isuues,  sod  remit  to 
tbe  Lord  Ordinary  to  proceed  accordingly." 

Tbe  above  issues  were  accordingly  remitted  to  the 
Lord  Ordinary. 

Second   Dirigioti Lord  Ordinary,  Moncreiff— ^fd.   Keay, 

M'Ntill  and  Cowan jlll.  Dean  of  Faculty  (Hope >,  Solicitor- 
General  (  Cockbum),  Skene.  P.  RolKrtBon,  and  Hereules  Ro- 
berta on. —John  Ciimpbelt,  W.S..  and  Dallas  &  Innes,  W.S., 
Agents.— Jury  Clerk—l/  IF.  B.] 

I9th  December  1833. 

No.  117. — LadtRausav,  PuTitur,v.  Jambs 

Nairne,  W.S.,  Defender. 

Proceti — Eipenaea — Circumtlanctt  in  aliich  on  irrtgtJar  paper 
having  bttn  nad  by  taa  of  lit  Judgti,  an  aruurr  to  il  wu  af- 
loaed  iatlead  of  ordtring  U  to  ie  mihdrawn. 

In  this  case,  which  is  reported  ante.  Vol.  VI.  p.  95, 
a  wish  had  been  expressed  by  the  Court,  to  hare  a 
certain  classification  of  the  expenses  before  deciding 
on  them,  but  this  the  pursuers  counsel  thongbt  im- 
practicahle.  Thereafter,  however,  with  the  Yiew,  as 
they  alleged,  of  complying  with  the  riews  of  the 
Court,  bat  without  any  written  order,  they  printed 
and  boxed  a  classification  of  the  expenses,  but  which, 
it  waa  alleged  at  the  bar  to-day  Dy  the  defender's 
counsel,  was,  from  the  mode  in  which  it  was  intersper- 
aed  with  qnotationa  from  the  record,  &c,  an  insidi- 
ous pleading  in  bsonr  of  tbe  pnriaer. 

The  Court  were  at  first  disposed  to  order  the  paper 
to  be  withdrawn,  bnt  two  of  (he  Judges  (Lords 
CrsTgie  and  Balgray)  who  had  read  it,  tb<iaght  it 
would  not  be  fair  to  the  defender,  to  allow  the  inipres- 
aione  which  il  was  calculated  to  produce  to  remain 
nnaoswered.  Lords  President  and  Gillies  (who  bad 
not  read  the  paper)  concarred  in  this  rtew ;  and  the 
Court  allowed  an  answer  accordingly. 

First  Division— <<r:l.  Dean  of  Fscully  (  Hope)  ;  Hugh  Mac- 
queen,  W.S.,  Agent.— ^it.  Soiii;iCor-0«neral'(Ci>eltbunOi 
Walter  Cook,  W.S.,  Agent— [G.  i?.] 

19th  December  1SS3. 
No.  118.^ — FoTHBRiMouAU  n.  Porterfisld. 

Ffoceai — Proof — Circunulancit  in  rphich,  in  an  aetioit  to  liave  il 
Jound  thai  a  legacy  had  teited,  a  prvofwai  allowed  tkat  the 
legatee  had  mrnvei  the  tern  of  payment,  ^hovgk  na  appoiHian 

*^VoL."vi. 


Lord  Corehouse  reported,  that  this  was  an  action 
to  have  it  found  and  declared,  that  a  legacy  had  vested 
in  ihe  pursuer's  late  husband,  and  that  she  had  now 
right  to  it.  It  apjiettred  that,  by  the  law  of  England, 
which  regulated  tbe  question,  the  pursuer  was  entitled 
to  the  legacy,  provided  her  husband  had  survived  the 
testator,  and  attained  the  age  of  twenty-one  yean 
when  the  legacy  rested.  These  facta  could  be  now 
proved  by  old  witnesses;  but  if  the  decree  was  after- 
wards challenged,  as  having  been  pronounced  in  ah* 
sence,  these  witnesses  might  be  dead,  and  it  was 
therefore  wished  to  bare  their  evidence  taken,  pro- 
vided it  was  competent  to  do  so,  although  the  other 
parties  interested,  who  bad  been  called,  and  had  taken 
out  the  summons  to  see,  had  since  entered  no  i^pear- 

Tbe  Court  were  clear  that  it  was  competent  to 
order  the  evidence  to  be  taken,  although  the  action 
was  in  absence,  and  the  Lord  Ordinary,  as  advised  by 
the  Court,  allowed  a  proof  accordingly. 

First  Division Lord   Ordinary,  Corehouse. — ^et.    H.  J. 

Robertson.— .,41.  Absent.— [G.  D-] 

19th  December  1883. 

No.  119. — Jonu  Bdchanan,  Petitioner,  o.  William 

Fatkiuon  &  Othsrs,  Retpondent*. 

Sequestra^n — Land  Estate — C7iVcumilan«i  in  idAiciI  the  late  of 
a  land  eatate  being  repudimled  by  ike  buyert,  ittt  rentt  of  the 
_   cMoJc  uere  ufueitnled  on  llie  applicaiian  of  Ihe  teller. 

The  late  William  Paterson,  Esq.  of  Kingston,  Ja- 
maica, by  his  deed  of  settlement,  conveyed  nis  whole 
property  to  William  Paterson,  his  natural  sun,  and 
certain  other  trustee*,  of  whom  fire  accepted.  One 
of  the  purposes  of  the  trust  was,  that  the  trustees,  or 
any  five  of  them,  should  lay  out  two  sums  of  £50,000 
each,  on  the  purchase  of  two  estates  in  Scotland, — the 
ono  to  l>e  entailed  on  Mr  William  Peterson,  and  hii 
heirs,  and  the  other  to  be  conveyed,  as  therein  men- 
tioned. Mr  William  Paterson  was  desirona  of  pur* 
chasing  the  estate  of  Batturich,  on  the  banks  of  Loch- 
lomond,  belonging  to  tbe  petitioner;  and  at  a  meet- 
ing of  the  truateea,  on  lOtb  January  1U33,  they 
expressed  an  opinion  that  tho  estate  should  be  par- 
chased,  provided  it  cunid  be  got  for  £28,000,  but  that 
no  transaction  regarding  it  should  be  fininhed,  till  they 
obtained  an  opinion  of  counsel  as  to  certain  diffiuultlea 
connected  with  the  tru^t.  On  21st  February  1833, 
missives  of  sale  were  entered  into  between  the  peU- 
tioner  and  Mr  William  Paterson,  whereby  the  latter 
purchased  the  estate  at  £28,650.  The  trustees,  how- 
ever, having  refused  to  implement  this  bargain  (on 
the  ground  that  they  gave  no  authority  for  the  pur- 
chase, and  that  Mr  William  Paterson  was  a  minor  of 
from  nineteen  to  twenty  yean  of  age,  and  greatly  lesed 
by  the  transaction),  the  petitioner  applied  to  tbe  Court, 
atating,  that  he  was  about  tu  raise  a  declarator  of  sale, 
but  prayinz  in  the  meantime,  as  the  respondents  re- 
fused tu  take  any  charge  of  the  lands,  that  the  renit 
should  be  sequestrated,  and  a  jadicial  factor  appoint- 
ed to  manage  the  same.  Tlie  respondents  gave  tn 
answers,  stating,  thnt  the  sequestration  was  nnneces- 
sary  ;  but  that  as  the  lands  were  the  petitioner's  own, 
he  might  have  then)  sequestrated  if  he  chotei  only  bft 
would  do  10  tuo  pericuM.  Tbe  Court 
No.  X. 
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"  MoyMtivta  lb*  Tcou  of  lbs  luid*  upeeifled  in  the  petttkm,  uid 
nriMiTM  of  nU  i  and  thejr  Dominate  anri  appoiat  Hr  Stewart 
Jollii,  factor  to  bis  Once  Ibe  Duk«  of  Montnne,  jodiciaJ  fac- 
tor, nith  tbe  uiual  powen,  he  finding  caution,  in  Eerma  of  tbe 
Art  of  Sederunt,  before  extivct,  and  decern  ad  fiifmiii ;  tapeX' 
Mde  eoniideradon  of  anj  question  of  ezpenMa." 

T^rat  DiTidon.— ^ct.  Dean  of  Facnltj  (Hope)  and  D-  M'- 
Neill ;  Alex.  Douf^M,  W.S..  AReni. — All.  Jimeaon  and  I* orf ; 
Oibaon-Cnugi,  Wardlaw  and  Diliiel,  W.  S.,  Agenti.  — Mr 
BoUand,  Clerk.— ^  G.J).] 


I9th  December  1833. 

No.  120. — Sir  John  Hops,  BaH^  ado  Others, 
(ScoTT'a  Thu«tebs),  Parmen,  v.  Mrs  AoNBa 
SCOTT  or  DicKBOM  AMD  HnBBAMD,  Claimant*. 

Jut  lUlictte — Terce — Homologation — Ciretimtamei  in  which  a 
party  kaving,  by  hit  ittUmeni,  named  hit  wifie,  atd  cerfoiit  elher 
ptrtoiu.  Id  In  hii  Iratleat,  and  direeud  lArm  Is  applif  Ue  miM 
and  inimit  of  hU  yrapttty  for  Iht  mainltHaac*  of  hit  vutow 
and  children,  titi  thr  youn^ftt  child  tkovid  lie  nofor,  and  therc- 
afttr  to  let  aj/arl  a  nui  tffficient  lo  mure  on  annuity  of  £M 
to  Ail  widoiB,  and  divide  the  reitdue  among  Ait  cliildren — deetar. 
ing  the  lai/t  annv-Ut/,  and  an  evfnlHal  prmiiion  ^£1000,  Id  te 
infull  io  bit  aidow  of  her  legal  i;(ajin(  j  tmd  the  ieidiHe  hanRg 
acted  at  Inalee,  and  dravn  an  aUavanee  for  henelf  and  the 
ekUdrtn  Jitr  tn  jmn  daring  that  ndnonty — Ht^  not  Id  be 
barred  fgr  thtte  actt,  fnm  ciaintfnf  her  leree  and  jui  relicts. 

Thoinu  Scott,  bnilder  in  laveraik,  was  married  in 
181£.  Me  died  on  24>th  Oeoember  1819,  learing  a 
traat-deed  and  relative  deed  of  qualification)  both 
dated  Slit  Aogust  1819,  wberebjr  he  disponed  hii 
whole  e*tate,  heritable  and  moveable,  to  trastees,  Itt, 
for  payment  of  his  debia  ;  3d,  for  the  porpoae  of  lell- 
■ng  a  oert&in  home  belonging  to  htm,  and  converting 
his  moreable  property  into  cuk,  for  aoiwering  the 
pnrpaaes  of  the  trmt ; 

"  In  tbe  tjinf  place,  it  ia  mr  eamett  deilre  that  aj  wife  and 
cfaildren  life  togetber  in,  tbe  houw  I  presentlf  ponen,  at  lean 
••  liueb  M  eircnmitaneea  will  admit  of,  until  tbe  period  of  diri- 
■ion  of  (be  tmit-fuoda  after  mentioned ;  and  m^  nid  traiteeiare 
berebj  directed  to  appropriate  the  rcnu  of  m;  heritable  aub- 
jecta,  aiid  tbe  intereit  or  yearly  proeeeda  of  mj  personal  funds 
and  effects,  or  what  part  tbereof  tbe;  may  judge  proper  and  rea- 
tonible,  for  tbe  aliment,  clothing,  and  education  of  mj  wife  and 
children,  according  to  their  stations,  until  my  youngest  child  aball 
attain  tbe  age  of  twenty-one  yean  complete,  oris  married,  wbicb- 
erer  of  these  events  shall  fint  happen  ;  and  at  the  first  term  of 
Whitsunday  or  Martinnus  that  iball  happen  three  months  sfler 
that  period,  I  direct  mj  said  trustees  to  make  a  dineion  of  Che 
trust-funds  and  estate  under  their  management,  in  the  fallowing 
manner,  yii.  :— I  direct  them  t«  stock  oat  at  interest,  and  opon 
good  and  sulBcianI  security,  aa  much  of  tbe  trust-funds  as  will 
produce  an  rearly  free  annuity  to  Ibe  said  Mrs  Agnes  Scott,  dur> 
ins  all  tbe  days  of  ber  life,  in  case  (be  concinuea  my  widow,  of 
fifty  pounds  Sterling  per  snnum  ;  and  to  pay  to  her  such  a 
sum  of  monpy  as  tbf  y  shall  judge  to  be  reasonnbla  for  ber  main- 
tenance and  euppor',  until  her  first  half  year'a  annuity  becomes 
due.  And  it  is  my  will  that  tbe  bousehoM  fuminre,  bed  and 
table  Unco,  china,  place,  and  others  in  my  aaid  dwelling  bonae, 
aball  be  kept  up  in  good  condition,  nntil  the  foreaaid  period  of 
divitioti,  when  tbe  same  «ba]l  be  delivered  over  to  tbe  said  Mrs 
Agnee  Scott,  for  her  sole  and  separate  use,  prxlrided  she  tben  re- 

-f  mjr  widow  i  but  it  is  hereby  declared,  that  if  tbe  said  Mrs 

I*  Seotl  enters  into  a  second  marriage,  either  preTions  or 
t  to  the  foresaid  period  of  divuion,  *be  sball  ftmn 
thenca  forfail,  amit,  and  loae  all  right,  tide,  and  interest,  in  and 
to  the  foresaid  alimentary  and  liferent  proTision  of  £M  per 
annum ;  and  the  stock  or  sum  from  which  it  arises  shall  bi 
equally  divided  among  my  children,  share  and  sbnie  alike,  at  tbe 
period  of  the  foresaid  division.  And  with  tespeet  lo  the  remain- 
der of  the  Iruat-fimd*  and  estate,  I  direct  my  aaU  traslecs  to  di- 
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vide  tbe  aane  among  tbe  ebildrcn  procreated  of  tbe  marriaga  be- 

twiit  the  said  Mrs  Agnea  Seott  and  me,' 

in  manner  mentioned  in  the  aaid  deed.     It  was  far-. 

tfaer  provided,  that  if  alt  the  children  died  before  ihn 

period  of  division,  tbe  troater'a  wife,  if  she  remained 

nis  widow,  shonld  receive  £lOO(k 

"  And  which  provlsltma  so  made  I7  me  in  favour  of  mysnd 

wiftv  are  bereby  dcdared  to  be  in  fuU  satiafaetiou  10  ber  of  iJl 

tare*  of  lands,  half  or  third  of  morcables,  or  others  of  tbe  law 

competent  to  ber,  in  and  ihroogb  mj  decease,  or  to  ber  Dearest 

of  km,  in  case  she  shall  predecease  me." 

The  granter'a  widow  was  named  one  of  his  tmstees 
by  the  foresaid  deeds,  bat  owing,  aa  the  pnraaer*  al- 
leged, to  an  accidental  omission,  she  did  not  snbacribe 
tbe  minute  at  opening  the  repositories,  which  all  the 
other  trnttees  subacrioed,  in  token  of  their  acceptance. 
She  however  snliscribed  the  four  following  minntes^ 
of  4th,  14ith,  and'StJtb  Jannary,  and  15th  March  1830, 
which  bore  to  be  minutes  of  meetings  of  Mr  Scott's 
trustees  ;  and  by  the  last  of  which  it  was 
"  resolved  to  fix  Mrs  Scott  with  an  annuity  of  ^£130,  for  one 
jest,  commencing  at  Whitsunday  1820,  and  to  be  advanced  at 
that  rata  till  that  date  from  this  time.  Caab  drawn  formerly  if 
ber  to  tbis  date,  not  to  be  included." 

The  truster's  widow  entered  into  a  second  marriage 
on  14tk  September  1820.  In  October  of  that  year, 
the  trosteea  took  the  opinion  of  counsel — 1 .  Whether 
the  widow  had  homologated,  or  could  still  repudiate 
the  trust-deed,  and  claim  her  legal  provisions?  2. 
Whether  she  had  forfeited  her  claim  to  the  liferent 
and  other  provisions,  in  consequence  of  her  second 
marriage  7  3.  Whether  the  trustees,  being  tntots 
aod  cnrutors,  could  remove  the  children  from  her  en- 
porintendance,  and  demand  rent  for  the  house  ?  Tbe 
counsel  consulted  (Mr,  now  Lord  Honcraiff,)  gave  it 
aa  his  opinion — l.That  the  widow  had  homologated  the 
deed,  and  could  no  longer  claim  her  legal  rights.  2. 
That  she  had  forfeited  her  provisions  under  the  deed, 
3.  That  the  trustees  might  remore  the  children  and 
demand  rent  for  the  house,  but  recommended  con* 
ciliatory  measures,  and  rather  to  ountinue  an  alimen- 
tarv  allowance  to  the  widow,  for  herself  and  the 
children. 

At  a  meeting,  held  on  17tb  Oaober  1820,  thi*  opi- 
nion was  laid  before  the  trustees,  when  they  instruct-, 
ed  their  agent 

"  to  send  copies  thereof,  and  of  this  aedenint,  to  Ura  Seott,  ar 
her  bBsband  ;  and  at  aame  time,  to  intimate  to  them,  that  the 
tmstees  feel  disposed  to  allow  them  to  remain  in  possession  of 
the  house  presently  occupied  by  them,  with  tbe  furniture,  with- 
out rent,  Oil  Whitsunday  next,  and  likewise  to  retain  possession 
of  tbe  cows  till  that  term,  after  which  they  would  exact  a  fair 
rent  and  remuneration.  It  is  also  to  be  undentood  that  tbe 
furniture,  tee.,  ahall  remaiD  entire,  the  ordmary  tear  and  wear 
eioepted. — The  meeting  next  instnieted  Mr  Maraball  to  intiaute 
to  Mrs  Scott,  now  Mrs  Dickson,  and  her  buaband,  that  tbe  al- 
lowance given  her  by  minute  of  sederunt,  of  Ibe  J 5th  March  last, 
of  jCISO  per  /nnum,  would  be  continued  for  tbe  year  from 
Whitsunday. last ;  but  at  that  periodic  is  to  be  nnderstood,  that' 
in  conaequence  of  her  marriage,  a  rednction  of  tbe  above  allow- 
ance will  be  made,  tbe  amount  of  which  will  very  much  depend 
upon  ber  uniform  conduct  and  attention  to  the  ebildrcn.' 

On  31st  October  1860,  tbe  agent  for  the  trustees 
wrote  Mrs  Dickson,  with  copies  of  the  opinion  and 
minute,  and  stating,  that  . 

"  after  your  husband  and  you  have  bad  tiaa  to  eonaider  tbas^ 
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I  ■hiU  be  glad  to  heftr  from  Mm  and  you,  that  jrou  are  diapotcd ' 
to  accept  of  the  Eenni  held  out  bj  tbe  tnuteci,  and  enter  ioto 
•n  HTuigement  accordingly." 

VBrioDf  meetings  of  thu  tmstee*  were  held  from 
1821  to  IHSO,  at  aome  of  which  Mrs  Dickson  and  her 
hoahand  attended,  and  hy  the  minnteR  of  which  the 
allowance  to  her  and  her  family  wa>  from  time  to 
time  rrgulnted,  no  diminution  being  made  on  it,  ex- 
cept that  £20  waa  to  be  taken  off  ^r  the  rent  of  the 
houae ;  bat  in  May  1832,  the  Rllowance  was  increased 
to  £150,  and  in  November  1829.  to  £170,  to  meet  the 
increased  expense  and  edncation  of  the  family.  Mm 
Dickson  signed  the  minntea  of  the  meetings  at  which 
•he  was  present;  but  in  all  of  them,  subsequent  to 
h«r  marriage,  her  name  waa  entered  in  tbe  sederunt 
separate  from  the  names  of  the  trustees ;  because,  as 
they  alleged,  they  nnderatnod  her  to  hnre  forfeited 
the  office  of  trustee  by  her  mariiage.  The  same  rea- 
son was  assigned  for  her  name  not  being  in  the  in- 
veotorie*  lodged  in  the  Commissary  Court,  on  27th 
October  1820,  and  in  the  first  account  of  charge  and 
discharge  between  the  trustees  and  their  fsctor,  ad- 
justed as  at  Slst  December  1820.  The  various  re- 
ceipts (seren  in  number)  granted  by  Mrs  Dickson 
before -Qer  second  marriage,'  bore'to  be  for  payments 
from  the  trustees  for  her  Family,  "  to  account  of  my 
annuity."  Tbe  receipts  granted  by  her  end  ber  se- 
cond husband,  from  the  date  of  their  marriage  down 
(o  May  1S31,  bore  to  be  for  "  allowance  to  herself, 
and  for -board,  clothing,  and  edncation  of  tbe  said 
Thomas  Scott's  children."  Towards  the  end  of  1831, 
Mrs  Dickson  and  ber  husband  were  advised  to  lay 
claim  to  Mn  Dickson's  legal  provisions;  whereupon 
the  trusteu  brought  the  present  action  of  multiple- 
poinding,  and  pleaded. — That  tbe  widow  having  con- 
sented to,  or  taken  benefit  under,  and  homologated 
the  settlements  of  ber  husband,  and  allowed  the  trus- 
tee*, after  proper  notice,  to  administer  the  succession 
for  a  period  of  years ;  on  the  assumption  that  she 
had  acquieaced  in  the|e  settlements,  she  Cannot  now 
repudiate  them,  ur  recur  to  her  legal  rights.  Mrs 
Dickson  and  husband  pleaded — That  she  bsd  not  ac- 
cepted of  the  office  of  trustee  ;  and  that,  at  all  events, 
nothing  bad  been  done  by  her  importing  homologation 
of  ber  husband's  deeds,  so  as  to  bar  ber  from  claiming 
her  legal  provisions.  Tlie  Lord  Ordinary  (CorebouseJ, 
pronounced  this  interloctttor : 

•■  ITik  Junt  1S33>— Tbe  Lord  Ordinarf  having  heard  coun- 
•el  for  the  parties,  snd  considered  the  cloaed  record,  minute  for 
Agnes  Dickson  and  her  husband,  agJ  whole  proeeu,  Finds  that 
the  deceased  Thoma*  Scott  execured  ■  crust-diipoiitian  and 
•etlleoient,  on  the  31it  of  August  1819,  b;  which  lie  appointed 
bis  wif>!,  now  thecUimant,  Agnei  Dickson,  if  sheshoutd survive 
bin,  one  of  his  tnuleea,  and  made  certain  prot-iaioni  for  her.  in 
•atisfaction  ofberterce.  half  or  third  of  moveables,  and  other 
legal  daima,  and  in  paiticulsr,  gaveheralifereiila(inuity  of  jCjU  ; 
but  he  declared,  that  tbe  raid  uinuily  should  cense  if  ihe  entered 
into  a  second  marriage  :  Finds  that  Agnes  Dickson  survived 
tbe  truster,  and  in  iBiiO,  seven  monChi  after  his  death,  mirried 
tbe  clainwnt,  John  Dickson  ;  Finds  ttut  Agnes  Dickson,  bj 
b«r  conduct,  both  before  and  after  her  second  mairiage,  homolo- 
gated tbe  settlement  of  ber  husband  Thomas  Scott,  acquiesced 
in  it  for  a  period  of  about  ten  years,  and  took  Iwnefic  under  it : 
Kinds  that  tbe  has,  in  cnnseijuencc,  barred  herself  from  repu- 
diating tbe  said  lettlemvut,  and  recurring  to  ber  IckbI  provieioni 
of  terce  and  third  of  ibe  good*  in  communion :  Therefore  repels 
the  claim  of  the  said  AgiKi  Dickson  and  her  huibaod ;  prcfera 


the  trrutees  of  tbe  late  Thomu  Scott  to  the  fund  in  nxdio  i  and 
decerns  in  the  preference  accordinglj ;  but  in  the  peculiar  cir- 
cumstances of  the  case,  finds  no  expenses  due. — A'sfe. — Tlie 
widow,  Mrs  Scott,  before  ber  second  marriage  with  Dickson,  at- 
tended fire  meetings  of  the  trustees,  at  four  of  which  she  sub- 
scribe* their  minutes,  as  it  appears,  in  the  character  of  trustee. 
She  concurred  in  the  nomination  of  a  factor;  and  further,  sbc 
concurred  when  the  annual  allowance  was  fixed,  under  tbe  trust- 
deed,  for  the  maintenance  of  beiself  and  the  board  and  education 
of  her  children,  various  pajrmenta  to  account  of  which  she  re. 
ceived  from  time  to  time.  After  ber  second  marriage  she  wsa 
furnished  vrith  copies  of  the  memorisl  and  queries  laid  before 
counsel,  as  lo  its  effect,  and  whether  she  was  barred  b;  her  eon- 
duct,  from  repudiating  tbe  settlement,  and  recurring  to  her  legal 
rights,  and  of  the  opinion  of  counsel  proceeding  on  that  memo- 
rial. Two  letters  were  addressed  to  her  and  her  husband  bf 
the  tmsteea,  requiring  tbem  to  as  j  if  they  acceded  to  Ibe  arrange- 
ment made  \>j  Ihe  trustees,  on  Ibe  footing  that  thej  had  ac- 
quiesced in  the  sfltlement,  and  to  these  letters  thej  made  no  an- 
swer; but  tbey  received  the  allowances  as  fixed  by  the  truilees, 
and  under  tbe  aatboritf  of  the  trust,  for  a  period  of  more  Ihsn 
nine  rears,  and  granted  receipts  for  ibem,  which  are  produced.  If 
(hey  intended  to  repudiate  the  seltlemen I  they  were  bound  to 
give  notice  to  the  trustees,  that  arrangements  might  have  been 
made  different  from  those  which  bad  been  adopted  on  the  fai^h 
of  their  acquiescence,  and  more  suitable  to  the  state  of  Ibe  funds  ; 
snd  tbe  question  of  arrounting  now  atlemped  to  be  raised,  si  lo 
what  Mrs  Dickson  received  in  her  own  right,  snd  what  she  re- 
ceived for  the  board  and  education  of  her  children,  would  bive 
been  avoided.  Il  Is  clear,  therefore,  that  there  has  not  only 
been  great  delaj,  but  that  things  sre  no  longer  entire.  I(  Is  no 
answer,  thst  perhaps  an  inquiry  would  show  that  the  children 
could  not  have  been  boarded  and  educated  at  a  cheaper  rate,  or 
that  ihe  furnished  bouse  which  their  mother  waa  permitted  lo 
occupy,  would  not  hsve  brougfat  a  higher  rent ;  because  all  such  in- 
quiries are  uncertain,  and  in  a  caseoftbiskind.inelpedient  in  point 
of  precedent.  Icis  impossible  now  to  say  what  might  have  been 
prudent  and  proper  conduct  on  tbe  part  of  the  trustees,  if  tbe  re- 
pudiation bsd  been  notified  in  time.  This  ease,  therefore  differs 
essentially  from  that  of  Gardner,  3d  December  1630,  and  others 
to  the  same  effect,  founded  upon  by  Mrs  Scott,  in  all  of  which 
theT«  was  nothing  done  oo  tbe  faith  oftbesUegedbomologstion, 
It  has  been  said  that  Mrs  Dickson  and  her  husband  were  igno- 
rant of  their  rights,  and  misled  by  the  ttvsiees.  who  showed  tbem 
an  opinion  of  counsel  erroneous  in  point  of  law.  But  it  was 
their  own  fault  if  they  were  ignorant  of  their  rights,  after  [heir 
attention  had  repeatedly  been  called  lo  tbe  question,  by  tetlerl 
which  tbey  did  not  think  fit  to  answer.  If  they  were  not  dis- 
posed to  ecquiesce  in  thst  opinion,  tbey  should  have  consulted 
other  counsel.  The  trustees  were  tbe  parties  misled  by  Ibe  si- 
lence of  the  Dicfcsons,  till  the  period  of  division  was  at  hand, 
and  the  allowances  to  the  children  were  lo  cease.  In  a  ques- 
tion between  s  motbec  snd  her  children,  where  a  point  of  con- 
siderable nicety  Occurs,  there  seems  to  b«  no  reason  for  swsid- 
ing  expenses  of  process." 

Mrs  Dickson  and  her  husband  reelumed  : 

Lord  .Ba^raV'-^Homologarion,  in  order  to  be  effectual,  must 
be  clear  snd  unambiguous ;  but  here  there  wis  no  necessity  for 
making  an  election  till  a  distant  perioB,  provided  for  by  the  third 
clause  of  the  settlement,  when  the  youngest  of  tbe  childien 
should  bsve  attained  oiajorily.  The  period  of  division  bad  not 
arrived,  and  till  tben,  the  widow  took  indefinitely ;  and  is  tbst  to 
deprive  her  of  ber  legal  rights  ? 

LonI  Frtiident  agreed.  The  widow  bad  no  clear  knowledge 
of  ber  rights. 

LentGUliti. — The  fint  Ibingthe  trustees  ought  to  have  done, 
wsa  to  have  ascertained  tbe  smount  of  tbe  heritable  snd  mors- 
sble  estates,  and  lo  have  made  the  widow  aware  of  ihe  extent 
of  ber  claima.  They  never  did  so.  The  widow  was  not  told, 
thit  by  homologating  the  settlement,  she  was  giving  up  XIOOO 
of  moveables,  and  the  liferent  of  a  third  of  the  heritable  pro- 
perty. She  took  anannuity  of  jCISOa-year,  with  Ibe  burden  of 
tbe  children,  which  dentocMtrates  ber  Ignonnea  of  the  ezlant  tt 
her  rights. 

Lrnil  Cnigk  sfftced.    Homologstion  is  not  ivplicabU  Ki  lUt 
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ime.  It  mjuircB  connent,  in  the  full  hnowledKe  of  tterj  thing ; 
but  tb«  wiiioiv  bere  ioet  not  uem  to  h»e  nndentood  wlut  her 
rights  were. 

The  Court 
"  Reral   rbe  interlocutor  of   tbe   Lord    Ordinary,    reclBimed 
■gninut :  Find  that  Mrs  Dickson  is  not  barred  from  claiming 
her  Ipgal  proviiion*  ;  and  remit  to  the  Lord  Ordinary  to  proceed 
further  in  the  cause  as  shall  be  jusL" 

First  Diriaion Lord  Ordinary.    Corebouie. — jfcl.  Dean  of 

FBCully  (  Hope)  and  Graham  Bell ;  William  Dancan,  junior. 
Agent — Jill.  Ro.  Bell;U.  M.BUcl[,  W.S.,  Agent.— Mr  Bdl, 
Cletk._lG.i).l 

ISM  December  1B3S. 

No.  12!. — Sir  James  Momtooiieky  (TncsTeK  o^ 
Sir  J^tMBS  Nashvth),  Purtuer,  17.  Dame  Hariiieet 
Nasmvth,  Mrs  Villiers,  &c.,  Claimants. 

Intention — Proriaions  to  Vounjtef  Children — Afaiherhavit\g,uti- 
der  Lard  Abtrdien'i  jict,  ralifial  certain  dtedi  in  Jatour  of  iu 
yaungc  cliUili-en,  teiertbykekaund  hit  htirta  mnvrg  to  lien,  on 
Mud^alh,  lorntahol  Uu  than  ^£2000  each  ;  aadliaoiag,  an  Iht  mar. 
riage  of  one  of  Mi  younger  daiighleri,  by  leller,  fn-omittd  lo  lellle 
on  Atr  £-21KI0  al  hU  death,  and  ordered  £im,  the  legnl  inltrtst 
of  laid  Mum,  IB  be  paid  ta  lur  aiui  her  hutband,  and  which  can- 
tinutd  ta  hit  death — Hrld,  that  ttich  wot  a  mere  eiprtaion  tfin- 
tealion,  and,  not  Anci'g  been  confirmed  by  any  cotUracl,  did  not 
mlitit  Iht  parliei  to  claim  the  £-2IXO  complttt,  but  ontg  to  rank 
Jiir  tht  thate  efftiriag  ta  one  of  the  younger  children. 

Approbate — Reprobate — LrgitiniBte- II legitimate — Having  had 
an  illesilimate  child,  and  granted  her  a  bond  for  £500  on  A^ 
mon-iogr,  and  £M  tvhiie  the  remained  unmarried,  after  hit 
dtalh  I  and  havinx  Ihanflet  married  her  nether,  and  executed. 
Inter  alia,  a  died  of  eetttemenl,  tehereby  he  ci-niieyed  to  laid 
daugiter  narioui  ipecific  arliclei  of  furniiure,   oeer  and  above 

telle  her  proviiioai  at  a  legUiauue  child,  and  alio  claim  the  £500, 
or  intrretf  thereof,  at  an  annuity  granted  lo  her  ai  an  itlegUi- 
matt  childi  and  thai  the  narrii'ge  icilh  her  mother  muti  be  con- 
tidried  HI  a  reMCOtione/lA*  (fcnJ  jranlcif  in  Arr^DOvr  when  the 
vat  iUegilimale. 

By  getteral  settlement,  dfited  lOth  April  1807,  Sir 
James  Nniimyih,  of  New  Posio,  disponed  all  his  pro- 

Ktrty,   heritable  and   moveable,    to   his  %oa,   James 
asmyth,  whom  failing,  to  his  son  John,  now  Sir  John 
Murray  Nasmyth ; 


tbe  said  Jairiea  NasmjTh,  or  whoever  shall  succeed  to  my  slid 
estate,  heritable  and  moveable,  hereby  conveyed,  atiall  be  bound 
■nd  obliged  to  |>ay  to  my  younger  children  other  thsn  the  heir 
so  succeeding,  and  that  bI  the  first  term  of  Wbitsnnday  or  Mar. 
tinmas  after  my  deatb,  and  a  fifth  part  more  of  penally  in  case  of 
failure,  and  the  It^gal  interest  of  the  said  principal  sum  from  and 
after  the  said  term  of  psyment,  during  the  nol-psyment  of  the 
same  1  declaring,  that  the  said  sum  of  £6000  !Sterling  abill  be 
payable  10  my  said  younger  children,  who  shall  be  in  life  at  the 
said  term  of  payment,  equally,  and  share  and  share  alike  ;  declar. 
inf{  also,  that  the  saiil  provision  is  over  and  above  what  is  ron- 
tained  in  a  bond  of  provision  by  me,  of  t«is  date  (10th  April 
1807).  in  &vour  of  my  said  younger  children,  in  virtue  oF  the 
power  reserved  to  me  by  the  enl 
tailed  lands  and  estate  of  Posso." 

By  the  said  bond  of  proTision,  (dated  lOtb  April 
ISO?,)  on  the  narratire,  that  by  the  entail  of  Posso 
he  wtM  entitled  to  provide  his  younger  children  in 
three  years'  free  rents  out  of  his  entailed  estates,  he 
bound  himself,  and  bis  hejrs  of  entail, 
"  to  make  payment  to  my  younger  children,  other  thin  the 
heir  \rbo  shsl]  be  entitled  to  succeed  to  the  said  entailed  landa 
sod  sstsic,  of  tbs  sum  «f  ^CWOO,  sod  that  u  tbe  fiist  tsnn  of 


Whitsunday  or  Martinmas  after  my  death,  witb  a  fifth  part  more 
of  penalty  in  case  of  fsilore,  and  the  legal  interest  of  the  «»id  prin. 
cipal  aum  from  and  after  the  said  term  of  payment,  during  the 
not-psyment  of  thesatne;  declaring,  that  tbe  said  turn  of  £6000 
Sterling  ahill  be  payable  to  my  said  younger  children  who  tliall 
be  in  life  at  the  said  term  of  payment,  equally,  and  >h:ire  and 
abare  alike." 

By  bond  of  praHsion,  noder  Lord  Aberdei-n'i  Act, 
dated  SSd  August  m27,ott  the  narrative  uf  the  former 
bond  of  provision,  and  in  corroboration  thereof,  he 
bound  himself,  and  his  heirs  of  entail, 
"  to  make  payment  out  of  the  rents  or  proceeds  of  tbe  ssid 
entailed  lauds  and  estate  to  my  lawful  children,  other  thin  the 
beir  succeeding  to  me  in  my  said  entailed  lands  and  eststs,  of 
the  sum  of  £6000  Sterling,  and  that  at  the  expiration  of  one 
year  from  my  death,  with  the  due  and  ordinary  interest  of  iht 
said  sum  from  and  after  my  death,  to  the  Fuiid  term  of  peymert, 
and  thereafter  during  the  not-payment  01  the  same ;  but  it  i* 
hereby  declared,  that  the  sum  hereby  provided  in  favour  of  my 
said  children  shall  not  be  over  and  above,  but  sball,  so  far  as  . 
the  same  may  be  ■  valid  and  sufficient  charge  against  my  taid  . 
beiri  of  entail,  be  held  and  imputed  as  in  part,  and  towards  ssti*. 
faction  and  extinecion  of  the  sum  contained  in  the  before  tcdt- 
ed  bond  of  provision,  bearing  dale  the  lOlh  day  of  April  ia 
the  year  1B07,  and  of  any  provisions  I  have  already  granted,  ar 
that  may  be  conceived  <n  favour  of  them,  or  any  of  them,  by  my 
own  or  their  marriage-contracts  or  aettlements,  or  by  any  settle- 
ment, bond  of  provision,  or  other  writing  heretofore  executed 
by  rac- 

One  of  his  datigbters,  Eleanor,  was  married  to  Hr 
Villiers,  to  whose  father  Sir  James  Nasmjth  ad- 
dressed  the  following  letter,  in  answer  to  one  which 
has  not  been  found : 

"  New  Pohso,  B(A  December  1812.— Sia,  I  certainly  owe  yos 
many  apologies  for  not  sooner  writing  in  reply  to  yours  of  the 
5th  August ;  but  from  distress  of  mind  then,  1  really  found  my- 
self incapable  of  thinking  on  anything  like  busiiieaa,  and  absenre 
from  this  since  his  prevented  me  till  now  fulfilling  mj  inlen- 
tions.  It  is  highly  proper  I  should  make  a  settlement  on  my 
daughter  Eleanor,  suitable  to  my  ability,  and  with  reference  10 
the  situation  of  the  rest  of  my  family.  Tbe  general  selllement 
I  made  provided  something  less  than  £2000  to  each  of  my 
younger  children,  payable  at  my  death ;  but  it  Was  subject  to 
such  alterations  as  I  might  think  fit  to  make.  I  am,  however, 
willing  to  settle  on  the  young  pair,  and  the  issue  of  tbe  marriige, 
a  sum  of  £-2000,  payable  as  above  ;  and  in  the  mean  time,  to 
advance  the  intereat  of  this,  or  £100  a-year,  u  an  addition  to 
their  present  income,  and  while  they  shall  have  more  occasion 
for  it  than  I  have.  This  is  as  much  as  the  present  elite  of  my 
affairs  can  well  admit  of;  but  as  they  improve,  which  i  bivt 


comfort.  It  is  reasonable  that  you  or  your  solicitor  should  tee 
my  marriage- con  tract,  for  which  purpose  1  shall  bring  it  to  Loo- 
don  for  your  inspection  ;  but  the  proviaiona  there  are  under  what 
I  have  mentioned." 

Sir  James  ordered  bis  B^^ent  to  pay  this  sum,  and 
£100  a-year  was  ptud  to  Mrs  Villiers  till  her  father's 
death<  In  1817,  he  bad  executed  a  trust  in  Esvonr 
of  Sir  James  Montgomery  and  Lord  Alloway,  for 
the  carrying  -of  tbe  provisions  in  bis  said  deeds  into 
execution.  8ir  James  Nasmyth  farmed  a  conoex- 
ion  with  the  claimant,  Mrs  Harriet  Jones,  by  whom 
he  had  Miss  Jamima  Jones,  another  claimant;  and 
to  whom,  by  a  holograph  bond  of  provision,  dated 
6th  June  18:^7,  he  granted  £500,  payable  at  the  first 
term  after  her  marriage,  and  £50  per  annum  from  and 
after  his  death,  duriiig  the  time  she  should  remain  nn- 
raarried.  In  October  1827,  Sir  James  acknowledged 
Mrs  Jones,  by  letter,  u  hiiwifei  and  in  July  1828,  ht. 
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married  ber,  eicBcatinf  a  marriue-contnict  in  her  fa- 
vour. On  2d  Aagost  thereafter,  be  esecnted  a  deed  of 
settlement,  whereby  he  uonrejred  various  articlei  of 
furniinre  tu  hix  daaghter,  Jamima  Naamyth.  ThU 
deed  contains  the  following  clanse  : 

"  Declaring;  itixt  th«  provisions  beFore  conceired  in  fiTour  of  Ehe 
uid  JmniiTis  Najimytli.  1117  daughter,  ■re  oiide  to  her  over  and 
iibov«  any  olber  proviiion  or  Hllowsnce  already  made,  or  to  be 
nude  by  me  or  otfaera  in  her  fiivour,  and  thai  cheae,  and  the 
wbule  other  provisions  and  lefcacies  above  written,  ahall  be  satis- 
tied  and  paid  without  any  deduelion  for  legsry-dutj,  or  other- 
wise, whicb  duty  and  other  charges  ihall  be  borne  by  those  suc- 
ceeding to  the  residue  and  remainder  of  my  peiBOnal  estate,  or 
to  my  heritable  and  real  estate.* 

Sir  James  died  in  December  1828,  when  Sir  Jamei 
Montgomery,  the  aarviring  traitee,  broaght  an  action 
of  muitiplepoinding  and  exoneration.  A  nomber  of 
claims  were  lodged, .and  (after  a  variety  of  protxdure) 
a  he.iring  having  been  appointed,  and  the  common  affent 
having  prepared  a  state  of  the  debts  and  scheme  of  di- 
vision,.Mrs  Villieraand  husband  claimed,  and  pleaded 
-tI.  Under  the  said  general  disposition  and  settleinent, 
and  bonds  of  provtaion,  the  claimants  are  entitled  to  a 
share  of  the  two  sums  of  fiiOOO  Sterling  each,  pro- 
vided by  the  said  Sir  James  Nasmytb  to  hie  younger 
children,  other  than  the  heir,  and  who,  at  the  time  of 
bis  death,  were  eight  in  number,  such  share  having 
been  subject  to  the  apportionment  of  Sir  James,  with 
respect  to  ita  amount, — II.  By  the  two  letters  herein 
before  quoted,  the  share  of  the  sums  contained  in  the 
before  mentioned  bonds  of  provision  falling  to  the 
claimants  was  declared  to  be  £2000  Sterling,  and  from 
the  general  terms  of  the  said  letters,  the  claimants  are 
entitled  to  have  any  defiuiency  in  the  portion  thereof, 
which  ought  to  have  been  paid  out  of  the  entailed 
estate,  made  up  to  thera  oat  of  the  nnentailed  pro- 
perty and  funds,  conveyed  to  the  trustees  by  the  dis< 
positlonaf21*t  November  1817,  or  taken  up  by  Sir 
John  Murray  Nasmyth,  as  heir  to  bie  father,  in  virttie 
of  bin  service  cum  benejicio  inventarii,  or  as  executor 
decerned  and  confirmed  to  him. — III,  The  claimants 
are  preferable  to  all  provisions  made  subsequent  to 
the  date  of  the  letter  of  December  iai3.  Answered 
— The  letter  of  Sir  James  Nasmy  th  to  Mr  Villiers  may 
impart  an  intention  to  settle  the  sum  of  £2000  on  Mrs 
Villier*,  but  i  t  does  not  constitute  any  positive  orbtnd- 
iag  obligation  on  him  to  do  so.  No  deed  was  ever 
executed  by  the  parties  in  implement  of  this  letter, 
and  it  mast  consequently  be  presumed  that  Sir  James 
bad  subsequently  abandoned  his  intention,  and  that 
the  rights  of  the  ciaimanta  were  arranged  on  a  dif- 
ferent footing.  Mrs  Viiliers  can  therefore  only  rank 
for  ber  proportion  of  the  sums  contained  in  the  settle- 
ment and  bond  of  provision,  along  with  her  unmarried 
sisters. 

Misa  Jamima  and  her  mother,  and  curator  and  tu- 
tors, claimed  not  only  hersltareoftbe  sums  granted  by 
Sir  James,  by  the  said  deeds,  as  provisions  to  hts 
younger  children,  but  also  the  £500,  or  interest  there- 
of, as  an  annuity,  as  the  case  miglit  be,  over  and  above 
said  provisions.  They  pleaded — I,  The  claimants,  in 
virtue  of  the  several  deeds  of  settlement  and  bonds  of 
prevision  before  mentioned,  are  entitled,  as  tutors 
foreaaid,  to  be  ranked  and  preferred  on  the  fuadi  and 


effects  in  medio,  to  the  amonnt  and  extent  of  the  fore- 
said claim. — II.  The  siibsequent  marriage  of  Sir  James 
Natmyth  with  Mrs  Harriet  Junes,  the  pupil's  mother, 
did  not  necessarily  or  legally  impute  any  revocation 
of  the  bond  of  provision  executed  in  favour  of  the 
claimants'  pupil ;  and  that  Sir  James  Nasmylh  had 
]ke  the  lald  bond,  is  evident  from 


his  having  expressly  ratified  and  homologated  it  in  the 
subsequent  deed  exeuuted  by  him  on  2d  August 
1>J28.  Answered— 1.  Sir  James  Nasmyth,  by  bis 
marriage  with  the  mother  of  Miss  Jamima  Nasmylh, 
gave  tlie  latter  the  character  and  rights  of  a  lawful 
child,  and  must  therefore  be  held  to  have  virtually  re- 
called that  provision  which  was  made  on  her  whilst 
illegitimate, — II.  At  all  events,  she  cannut  claim  her 
share  of  the  sums  set  apart  for  the  provisions  to  the 
lawful  children,  if  she  claims  upon  her  separate  bond, 
in  respect  that  the  deeds  bt^nr,  that  the  provisions  shall 
be  distributed  among  the  children  "  equally,  share  and 
share  alike,"  &c.,  consequently,  she  cannut  both  appro- 
bate and  reprobate  them. 

Lord  Medwyn,  on  Slat  May  1833,  prooonnced  this 
interlocutor; 

"  Having  considerrd  the  cloied  record,  and  heard  counsel 
thereon— Finds  af  to  the  claim  of  Mrs  Viiliers,  that  (he  letter 
ofSth  December  1812,  in  which  the  Ute  Sit  James  Nasmyth 
states  bis  willingness  to  settle  £2000  on  Mr  and  Mrs  Villien, 
paynble  at  bis  death,  and  '  in  the  meantime,  to  advance  the  in- 
terest of  this,  or  £IOOa-year,  in  addition  Co  tbeir  present  income, 
end  while  they  shall  have  more  occasion  for  it  than  i  have,'  not 
baring  been  accepted  of,  so  far  aa  appears,  or  at  least  not  hav- 
ing been  followed  by  any  formal  and  irrevocable  deed,  cannot  be 
viewed  in  competition  as  equivalent  (d  a  postnuptinl  ■ettlemeat 
upon  his  daughter,  and  that  the  order  by  Sir  James  on  his  <igents. 


reference  to  the  sum  of  £^000,  as  finally  settled,  nor  strengthen 
Mrs  Villiers'a  claim  to  said  provision  ;  and  therefore  finds,  that 
Mrs  Viiliers  can  only  claim  under  the  bonds  in  1607,  and  abara 
with  the  younger  children,  who  have  no  special  provisions: 
Finds  as  to  the  claim  of  Mi*s  Jamima  Nasmyth,  that  thepro- 
vision  made  by  her  lather,  by  his  bologmph  bond  of  6th  June 
1R27,  was  granted  to  her  aa  ij\  illegitimate  child,  and  that  the 
subsequent  marriiige  of  Sir  James  with  her  mother,  in  July  I82S, 
which  rendered  her  legitimate,  and  gave  ber  a  right  to  share 
with  tbe  children  of  the  first  mairiage  in  the  provisions  settled 
upon  hit  jiounger  children,  operated  as  a  virtual  revoextiun  of 
tbe  bnnd,  1827  r  Finds  that  Miss  Jamima  is  also  entitled  to  the 
special  bequests  of  furniture  and  stock  conlslned  in  tbe  subse- 
quent deed  of  2d  August  1S28,  and  that  the  clause,  that  this  was 
to  be  '  Dver  and  above  any  other  provision  or  allowance  already 
made  or  to  be  made  by  me,'  must  be  held  to  apply  tu  the  pro- 
vision under  the  deeds  in  18U7,  and  not  to  tbe  bond  in  1^27, 
which  might  have  bien  revived  by  a  special  reference  to  it ;  and 
therefore  finds,  that  iMiu  Jamima  can  only  claim  a  share  with 
the  other  yonnger  children  under  the  bond  in  1607,  together 
with  the  special  bequest  in  the  deed  1828  ;  and  upon  the  whole, 
anprovea  of  tbe  report  of  tbe  common  agent  as  to  these  two 

Both  parties  reclnimed.     Mrs  Viiliers  and  huiband 
prayed  tbe  Court 

"  to  find  that  tbey  are  entitled  to  be  preferred  for  the  sum  of 
£2000  Sterling,  with  the  legal  interest  thereof  from  the  term  of 
Martinmas  18^.  nnd  that  MecHttdt  toco,  and  immediately  after 
the  first  class  of  debts  entered  bh  preferable  in  the  state  oi  claims 
made  out  by  the  common  agent,  and  to  decern  accordingly,"  &c. 

Lady  Nasmytb,  &c.,  prayed  the  Court 
"  to  find  that  tbe  daimintB  are  enliilvd  to  be  finked  and  pre. 
feired  on  tbe  fund  in  mcJio  furthcsdditions]  sum  of  XSODStcr- 
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ling,  or  at  Imt  (d  be  iBciired  in  the  pagnnent  oF  tbat  mm  M  tbi 
finl  term  of  Whiuundcj  or  Mircinmu  after  the  muriige  of  tbi 
uid  Jitnima  Numvlh '  '•-  •'■- '■~'"   '"  *"  ~nlroil  mm 


prer< 

half 


be  ranked  and 
r  annuily  of  iSO   Sterling,  pBfabl» 

IfyeatlJ,  and  thai  from'and  after  the  term  of  Whitsunday, 
with  interest  during  the  non-payineiiC  in  terms  of  (ha  foFEsaid 
ioloKDipb  bond  of  proTJgion  in  favour  of  the  said  Jamima  >a- 
nnrtb,  dated  6th  June  1827." 

At  adrising,  on  I6th  Noveinber  1833, 

Lord  Juitia-Oeri  said,  the  letter  founded  on  onljp  amonnt- 
cdtua  demonstration  of  inlention.  ■  There  was  nothing  con- 
Iracted  about  gnnling  the  aiiowance.  It  Wbs  true  Sit  Jainet 
bad  glfm  an  annuity  of  £100  a-fea'r.  But  this  merely'  manl- 
fmted  his  purpose  ;  and  where  it  ms  not  carried  into  effect  by 
the  execution  of  a  r^ular  deed,  the  Court  eoutd  not  interfei«. 
Suppose  a  letter  to  an  individual,  in  Ibese  worda. — 1  intend  to 
make  you  oiy  heir ;  ard  that  the  writer  grants  him  a  sum  equal 
to  Che  yearly  interest  of  the  estate,  but  Buys  nothing  about  it  in 
any  future  deed, — would  that  letter  make  him  his  beii  7 ,  Surely 


The  other  Jadgea  iMJiicnrred ;  and  on  Mn  Villien'a 
note,  the  fultowing  intertucutor  vm  pronounced,  16th 
NoTember  1833 : 

"  Adhere  to  the  interlocutor,  in  so  far  ai  reelalmed  against, 
and  refuse  the  note  accordingly." 

The  diiicnuion  of  the  note  for  Lady  Nuniftb,  &c, 
yn»  delayed,  and  the  contract  of  Sir  Jaine*  and  her 
ordered  to  be  printed.  At  advising'  thii  branch  of 
the  case  (on  I9th  December  Iti^), 

Leri  JHttUa-CUri  said,  bis  i^inion  on  this,  point  bed  not 
changed.  The  £S/OQ.  "  orer  and  above,"  could  not  be  luitained, 
after  Misi  Jamimii  Nmmyth  became  a  legitimate  child.     That 

E revision  bad  been  granted  whilst  she  wu  a  nBlural  child,  and 
•  was  living  in  concubinage  with  her  mother.  At  that  time  it 
was  a  very  proper  provinion.  A  year  after,  he  married  ber  mo- 
ther, who  is  provided  for  a*  his  wife,  and  the  young  girl  was 
then  entitled  to  take  her  share  of  his  estate  ss  one  of  hit  law- 
.-ful  children.     He  had  certainly,  by  ■  deed,  mentioned  cer[ain 

rific  articles  of  furniture,  &c  which  were  to  be  over  and 
e  other  provisions.  He  had  looked  into  all  the'  authorities 
under  the  word  presumption,  and  he  could  nof  find  one  wbirti 
lupported  the  reclaimer's  views. 

Lord  GtmUe  concurred.  When  two  lubsiitlng  deed*  have  no 
incompatibility,  both  may  stand.  It  will  be  matter  of  proof 
that  the  one  infringes  on  the  other.  Suppose,  in  a  bond  of  pro- 
vision, (  sHm  were  provided  by  a  father  to  a  daughter.  Suppose 
the.  aame  sum  givea  to  her  as  ■  tocher  in  hli  lifetime  :  Surely 
it  would  iwt  be  said,  th«t  it  ttu  meant  to  be  paid  twice.  In 
the  preaent  case,  he  thought  (he  father  did  a  great  deel  by  mar- 
king the  mother,  and  making  the  child  legitimate.  Now  that 
the  child  is  legitimate,  ahe  cannot  claim  aiiy  thing  in  thst  ca- 
pacity, but  must  just  claim  out  of  the  fund  provided  for  the 
younger  lawful  children.  She  could  not  cUim  on  the  sane  fund, 
ID  the  capacity  txith  of  a  lefptimate  and  illegitimate  child. 

Xord  Jffudiniihinjl  dissented.  He  could  not  tigute  words  which 
Sir  Janei,  in  any  conveyance,  could  have  u>ed  more  broad  and 
cotDprebensive  than  thoie  employed  in  the  deed.  Sir  Jamei 
teemed  to  have  had  more  affection  for  this  young  daughter  than 
for  his  other  children.  The  interpretation  of  the  deed  wai  not 
to  be  taken  from  the  fact,  that  she  was  once  an  illegitimate  child, 
but  from  tbe  actual  words  of  it,  which  said,  the  provision  was 
over  and  above  any  proviaions  made  or  to  be  made. 

The  Court  then  pronounced  this  interlocDtor : — 
"  Adhere  to  the  intedoeotor  of  the  Lord  Ordinary,  in  so  far  as 
It  flnda  that  tbe  claimant  cannot  claim  to  be  entiiled  to  both  acta 
of  proviiions,  and  refuse  the  desire  of  the  note ;  but  fuaarfuffra, 
remit  to  the  Lord  Ordinary  to  hear  parties  Ikitber,  and  to  pro- 
ceed aa  to  hia  Lordship  may  seem  just." 

Anthorities.— Moncreiff,  87th  Pebnmiy  1796;  Mor.  11,308. 
Clatfc,  16th  May  1833]  S.  &  D.     Lindaay,  IBth  Ma;  ISSaj 


S.  h  D.  Elliot,  1827;  S.  &  a  Sbaw'a  Plgeat  xcr  Preaamp- 
tion. 

Second  Divinon. — Lord  Ordinary.   Medwyn Hugh  Brare, 

II  aiii.tar  Lady  NuBmytb.&c  — Ro.Be]l&  Rutbcrfur^  for  Mn 
Villiers— J.  Anslruther,  Si'Ari;bihaId  Conuell,  W.S..  Agents. 
—Mr  Thomson,  Clerk.— [J.  r. .».] 


20(A  Dwcmter  1833. 

■No.  122. — GERRrE  Schul'rmaws  &  Boks,  and  their 
Mandatorikr,  Puriuort,  v.  Wiluam  Stkphen  4 

.    SoHS)  Dfjertders. 

Process — Eipenses— Auditor's  Report — Cin*milvncam  wkith 
thi  CauTt  aHoaed  againil  a  Unittjl  party — 1.  T*t  (//whk  of  n*- 
tuUing  counwf  brfore  tailing  Iht  adion.     a.   A  fr*  of  £%  Si. 

lo  Ikt  eonri*  t>f procHtart'  after  the  tote  had  been-remiiltd  Ib  Iht 
Jurjt  Court.  4.  The  ex/ieme  of  coniullint  ecwnjef  u  to  the  ail- 
mittioiu  lo  be  node  prfparatotf  fnke  trial.  &.  Tie  rrptMn  cf 
eanaulting  countelatto  vket/ier  cerCain  examtjiaiiom  ufuritneuety 

etue.  a  The  largetlfie,  paid  lo  one  of  two  junior  e-uH*i  at 
the  trial,  oi'l  pmiavi  coaauliation,  hal  not  Iht  fttt  paid  to  froiib 
i^then.  7.  Modified  en<emeM  to  llie  EdiHbKrsH  iv-'<f<^  I'"- 
eogjioiciiig  HttneMTt  in  Dandte,  at  a  dy^retil  nmt  from  tkat  at 
which  hi  had  bttn  aUoiaed  full  ckargei  for  preco) 


Ja  thiB  cBie,  which  ii  reported  OTite,  Vol.  V.  pp.92 
and  467,  the  porvuen  had  a  verdict,  and  tbe  Ounrt 
disallowed  a  bill  -of  exceptions,  and  found  the  defen- 
der! liable  in  expenses.  Tbe  following  objectiuos 
were  stated  td  the  auditor'*  report : 

1.  That  he  hbd  disallowed  £3,  19.  8.  ai  the  expense 
(moloding  a  fee  of  £3.  3s,)  of  c^niiaUing  coonsel  be- 
fore tho  action  -was  raised,  notwithgtuiding'  the  re- 
peated opinions  of  both  Divisions,  that  such  a  fee 
shonld  be  allowed.  Answered — It  has  nerer  been 
allowed,  except  in  advocations,  where  the  caae  mB|f 
be  considered  as  already  in  Court. 

Lord  iVMident.— ^The-  Court  have  ruled  this  point  several 
limes  over.  We  are  all  clear.  It  is  tlie  moat  prudent  expendi- 
ture in  the  whole  case. 

Objection  sostatned. 

S.  That  be  had  disallowed  £1.  Is.,  part  of  a  fee  of 
£2,  2s.  paid  to  Mr  More  for  considering^  of,  and  clos- 
ing tbe  record.    - 

Lord  FrrddenI Under  the  new  forms  of  procfn,' tbe  cbaiag 

of  tbeveeord  is  tbe  most  impoilaiit  step  in  tbe  cause. ' 
Objection  sostatned. 

3.  That  he  had  disallowed  £1,  S.  6.,  as  the  expen«e 
(inclnding  a  feb  of  £d,  Ss.)  of  consulting  Mr  Jeffrey, 
on  the  case  being  remitted  to  the  Jury  Coart,  as  to 
the  course  to  he  pursued  in  procuring  evidence '  from 

'  Holland,  &c.,  so  as  to  save  expense*  at  the  trial. 
Objection  sustained. 

4.  That  he  had  diiallowed  £1,  18.  6.,  as  the  expense 
(inclnding  a  fee  of  £1,  Is.)  of  consulting  conneel  as  to 
the  admissions  to  he  made  preparatory  to  the  trial. 

Objection  sustained. 

5.  That  he  had  disallowed  £8,  3.  8.,  as  the  expense 
(including  a  fee  of  £7,  7i.)  of  consulting  the  Dean  of 
Faculty,  Hope  (after  Mr  Jeffrey  had  gone  to  Parlia- 
ment), as  to  whether  the  examinatioiiB  of  witnesses 
which  had  been  procured  from  Holland,  were  suffi- 
cient,— when  be  advised  tiie  obtaining  of  ad^tionl 

'evidence. 

Objection  tustained. 


JOO<^l' 
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6.  Thikt  Im  had  dtullowed  tbe  expeuM  (£35,  S.  10.) 
of  a  yecond  junior  connsel  (including  fem  of  £6,  6i. 
and  £13,  ISi.)  for  conraltation  and  attendance  at  tbe 
trial.  At  alt  ersnU,  it  tru  maintained,  thU  if  t«o 
connnel  only  were  to  be  allowed,  the  janior  to  be 
•truck  off  shoaid  be  the  one  to  whom,  aa  havinv  little 
to  do,  small  fees  had  beeti  paid.  And  not  Mr  Patrtck 
It-obertson,  #bo  had  taken  the  actire  part  at  the  trial, 
and  had  therefore  received  higher  feea. 

The  Conrt  tbaiight  two  coanael  were  safficieat  in  a 
ca*e  of  this  tort;  Dnt  they  allowed  the  i«ei  paid  to 
Mr  Patrick  Robertion,  in  place  of  the  imaller  feea 
paid  to,  the  other  junior  GOaniel. 

7.  That  he  had  disallowed  £S0,  1.  9.,  ai  the  expense 
of  precngnoacing  witneasea  at  Dandee,  ia  1831,  when 
the  trial  waa  firat  fixed,  bnt  poatponed,  and  mgnin  in 
1832,  previous  to  the  trial.  I'he  above  aiim  had  been 
atruck  off,  on  the  ground  that  the  pnrsaers'  agent 
should  have  precognqtced  the  wilnjbsBes  in  Dandoe, 
on  his  way  to  or  from  Montrose,  where  he  made  a 
different  jonmef  to  precognoaee  wltnesaet,  the  ex- 
pense of  which  waa  allowed.  To  this  it  waa  answeredi 
that  to  hare  stopped  at  Dnadee  would  hare  aared  bo 
time,  and  little  espense. 

The  Court  suataiaed  this  objection,  to  the  extent 
of  £15,  I5s.,  and  rrpelled  it  fuiMii/u/fra. 

a  That  he  had  disallowed  £13,  IS.  II.  ottt  of  £23, 
J3«.  lid.,  char^fe'd  a«  the  expense  of  preoognitiiMia  and 
proof  taken  in  Holland. 
Objection  snstairied. 

Punuen'  Autboritie*.— (1. )  Bliek  >.  Hslcolm, Sd  Feb  1B3I. 
Oabomc*.  Brown, 26lh  May  tflSS.  Brown*.  Ure,  lOtb  Julj 
1832.  Laing  n.  Bruce,  21tb  Noveiober  IS32.  Black  e.  Mte- 
laueblan,  7th  Mvcb  1B33 ;  S.  &  D.  (2. )  Sterenion  c  M'll- 
wbsin  ft  Companjp,  i5rh  February  183^ ;  S.  &  U.  (6.)  Mit- 
chell ■.  Meip,  I4tb  Mir  IKtl  i  S.  Si  D.  Mackeniien.  VLoj. 
]7tb  June  1831 ;  S.b  D.  (7.)  M>ckrn7,'l5t;i  JAuuy  ISSl ; 
S.  &  D. 

Fine  DinaiOD.— ^i:t.  Jimeion;  fli^kirk  &  Imlaeh,  W.S., 
Afcents. — Alt.  Oeo.  Mnir;  James  Kddx,  6.8.C.,  Agent. — 
LG-B-l 

20th  December  isSS. 

Nq.  123. — Jacob  Dixnn'B  TRUsTf  as,  Petitionert,  v. 
Allak  Fullartoh,  RfipontUnt. 

Seqaeatration  of  Land  Eitate — Judieial  Fictar — /.  Circum- 
Maaco  in  wkieli  a  jutlicial  Jnettr  on  the  tttaU  of  a  f  lufmri 
eampaitf,  wfucifraMd  in  eomityuaaa  ef  dlymlti  amsnf  '*« 
reprtiBUalm*  of  til  pertntrt,  not  held  beimd  to  caaiign  tie 
moneg  in  kii  kanilt,  or  to  ham  hii  aceounlt  audiud  during  Ikt 
CHrrvBcir  i^  iii  iiuiuf<iiU'il. — //■  jlulhorilif  rtfiaid  (a  the  r«. 
prttmuuiga  of  a  dtetatd  partner  of  Iht  «f  ■cMn'arf  campatf, 
te  mekt  up  lUltj  to,  Bnd  uO  ierilaiU  tu^icli  belonging  lo  thi 
eompang,  the  tillit  to  wAicA  Mood  in  thtptnon  of  thai  partner. 

On  24tb  December  1831,  the  Court,  in  oonseqoence 
of  disputes  among  the  representative*  of  the  partners 
of  the  Dumbarton  Glaw-work  Company,  sequestrated 
the  eatatea  of  that  Company,  and  un  2d  February 
1832,  appointed  the  respondent  to  be  judicial  factor 
thereon.  Tbe  petitioners,  Anthony  and  Joseph  Dixon, 
B^qnires,  now  presented  the  present  application,  stat- 
ing that  the  late  Jacob  Dixon,  for  whom  they  were 
trustees,  waa  the  principal  partner  of  the  Dumbarton 
Glass- work  Company,  and  had  acquired  a  ^reat  va- 
riety of  heritable  properties,  tbe  titlea  to  which,  part- 
ly oompleted  and  partly  not,  atvod  in  hie  j 


a  person  at  hi* 


death,  altbongb  the  right  to  moat  of  those  propertiei 
belonged  to  the  Glass-work  Company.  The  petition- 
ers farther  stated  rariou*  grounds  of  complaint  agunat 
the  proceedinga  of  tbe  judicial  liutor,  and  prayM — I, 
That  he  should  be  ordained  to  consign  in  bank,  on  re- 
ceipta  payable  to  t^e  order  of  Court,  the  whole  sums 
in  his  hands,  afid  also  in  time  coming,  to  consign  all 
aums  he  might  realise  abore  £100,  and  to  bare  hia 
accounta  andit«4r  >»d  tbe  amount  realised  dirided 
among  tbe  creditors. — JI.  To  authoriae  the  petition- 
en,  aa  trnsteea  of  Jacob  Dixon,  senior,  to  complete 
titles  to  the  heritable  properties,  and  to  sell  and  con- 
vey the  same  for  behoof  of  the  creditors  of  the  Com- 
pany, on  finding  proper  oaotioo.  Anawers  were  lodged 
for  the  respondent,  vindicating  himself  from  the  re- 
fiecdona  of  the  petitioners,  ana  denying  their  right  to 
call  him  to  aocount  at  present*  or  to  interfere  in  tbe 
making  np  of  the  titles  to,  or  dispdsal  of  the  heritable 
proberty.  Answers  were  also  lodged  for  the  Dixon* 
of^Levengrove,  the  ifepresentatirea  of  anotber  partner, 
approviiig  of  the  coodnct  of  the  iaetor. 

Lard  Balgmf  tboughtit  was  aanoetmtrj  to  bear  conntel  for 
tbe  reapondent.  The  first  part  of  the  prayer  of  thii  petitiim 
ia,  that  Ibe  Court  abonld  remit  tbe  judicial  faeto^a  aceouiits  to 
be  examined,  audited^  and  aettlcd,  in  ikt  lama  Banner  aa  if  hia 
hclorahip  were  at  aa  end.  Bnt  I  woidd  just  aak,  baa  there  beaa 
■DTthing  stated  in  thit  petitioD,  or  at  the  bar,  to  wanant  the 
Coart  thna  to  deal  with  tbeir  bcltM-,  nrbose  office  bs)  not  jeC 
expired — interrupt  bim  in  the  course  of  t|i*  management,  am)  put 
audpio  the  discharge  «f  hta  diitj?  Thq  second  part  of  tbe 
prater  6f  the  petidon  ia,  that  tbe  Coott  authoriae  Hcssr*  Joseph 
Bod  Antbonr  Dison  to  make  lip  titlea  to  the  CompailT'a  berv- 
table  property,  and  bring  it  to  aala,  or,  in  other  wonu,  tbat  roar 
Lordabipa  aball  make  Joaeph  and  Antboar  Dixon  the  judidal 
heton  over  the  Companj'a  heritable  propertj,  in  place  of  Ur 
Fullarton.  Now,  I  would  remark,  that  the  judicial  tetor,  as  tha 
officer  of  tbe  Court,  muat  receive  iti  prelections  and  teeipf  that 
be  baa  foulid  Che  moit  ample  ae^urity  for  tbe  wbole  of  bi*  intro^ 
mlMion*  with  tbe  Compuiy'a  ettate  knd  effect*,  I  do  nj  tbaC  it 
irouM  be  premature  and  Improper  to  force  bim  into  an  examina- 
tion of  his  account!  at  preaent,  and  tbat  the  doing  *o  ivould  be  oc- 
eaaioning  a  moai  unneceaaarj  and  Improper  expenaa  to  the  Mtate, 
while  it  wontd  beidtogetbar  out  of  the  quealionat  preiint  to  at- 
tempt to  Si  the  amount  of  comauasioa  or  factor-fee  which,  ba 
should  recAve.  T^  patiiioDera  appear  to  ma,  in  tbeir  famil j 
■quaUbles,  to  have  lost  sight  of  two  partiea  who  have  a  material  li^ 
tereat  here ;  the  innocent  third  partie*,  the  credit  on,  and  the  Court 
ilielf.  Tbe  Court  have  cboten  the  judicial  ikctor,  and  intnuted 
bim  witb  the  cbat^  of  tbe  (ktrnpany '*  properly,  and  tbe  manage- 
ment of  it!  affaire.  And  unleai  it  can  be  abown  tbat  be  ii  doing 
wTcag,  and  I  can  aea  nothing  of  ^e  kind  bere,  but  tha  reverse, 
the  Court  ia  bound  to  protect  bim  in  tbe  diaebarpie  of  hia  duty, 
and  tbej  ought  to  give  bim  every  aaaixtance  in  their  power. 
Now,  I  do  not  aee  that  Mr  Fullartoo  can  dobi*  duty  correctly  or 
fully,  nnleia  be  baa  tbe  collection  and  diapoaal  of  the  Engliih 
and  Iriab  debta,  aa  well  a*  tbe  Scotch  properly.  The  wbole 
property  of  the  Company  is  placed  under  bia  management  wfaere- 
ever  it  i*  aitnated,  aa  well  what  ii  out  of  Scotland  ai  what  i>  in 
it.  And  be  baa  a»  good  a  right  to  the  poaaewion  and  manve- 
mentoftbeone  aa  oflbeolber.  It  waa  clearly  bia  ri^t  and 
hi*  duty  to  collect  tbeie  foreign  debts.  1  do  not  at  all  like  tha 
interfereare  of  the  Meaan  Dixon,  or  of  Mr  Oraham.  aa  to  ibesa 
debt! ;  and  1  aee  no  right  tbat  tbey  bad  tointerfcre  with  Mr  Ful- 
larton in  ihe  matter ;  for  it  wa*  tbeir  bounden  duty,  on  the  con- 


aay,  they  are  afraid  their  intereat  may  luffer  under  Mr  Fullanon's 
mana^ment.  But  they  ought  to  be  aware  that  it  ia  juat  as  much 
Mr  Fullarton'*  duly,  and  that  of  tbe  Court,  to  protect  their  ir 
'     '     "  '    I  sa  tbe  intereet  of  the  Lever 

e,  they  ou^t  rstfaer  to  aid  thaa 
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otMtroct  iheJDdidal  ftetor  in  bis  mdcavonn  to  realiie  alT  the 
Coatpany'B  assets,  wheiever  litUBtcd.  With  regard,  again,  to  the 
Compiinf '■  heritable  property,  I  am  clearly  of  opinion  tliat  it  ii 
the  duty  of  the  judicial  factor  to  make  up  titles  to  that  property, 
and  alio  bring  it  to  rale;  and  that  it  ii  alto  the  duty  of  the  petition. 
en,  and  of  all  the  parties  interested,  to  convey  all  iheir  inlerctts 
in  that  heritable  property,  in  order  ta  facilitate  the  completion  of 
the  titles,  and  the  sale  of  the  whole. 

Loril  GUIiti, — I  am  entirely  of  the  same  opinion.  I  am  sorry 
to  see  the  disputes  between  the  petitioners  and  the  LeTengroTe 
ftmily  ;  and  I  am  sure  that  if  theynould  take  the  advice  of  their 
counsel,  and  be  guided  by  tbeir  opinions,  they  would  soon  be 
brought  to  a  satisfsctory  and  amicable  eettlement.  These  dis- 
putes, however,  have  no  connection  witb  the  question  before  the 
Court,  the  true  merits  of  which  have  been  distinctly  stsied  by 
Lord  BalgTvy.  AViih  regard  [o  the  case  of  M'Gregor,  founded 
on  by  the  petitioners  in  aupport  of  (hair  objection  to  Mr  Fnl- 
larton'a  title  to  call  them  to  account  for  their  intromiuions  with 
the  effects  of  the  Company,  1  caa  only  say,  that  it  appears  to  me 
that  that  case  baa  no  connection  whatever  witb  this  question. 
There  M'Gregor  was  only  a  judicial  factor  on  an  heritable 
estate,  wbirb  had  been  sequestrated,  and  his  duty  was  to  col- 
lect Che  rents  &lling  due  after  hi*  appointment;  but  in  place 
of  confioing  himself  to  this,  be  chose  to  bring  ail  action 'fot 
arrears,  which  had  fallen  due  long  prior  to  tbe  sequestration,  and 
to  bis  appointment ;  and  of  course  hia  title  could  not  be  sustain- 
ed. But  here  it  will  be  observed,  tbe  sequestration  is  of  the 
whole  estate  and  effects  of  a  mercantile  company;  and  I  cannot 
tee  what  would  be  the  use  of  a  judicial  factor  on  such  a  concern 
■s  this,  if  his  title  were  so  limited,  or  if  be  bad  not  power  to 
make  every  party  account  for  their  debts  to,  and  intromissioni 
with,  tbe  Company's  estate.  1  em  also  quite  clear  with  Lord 
Balgrsy,  Chat  it  is  tbe  duty  of  the  judicial  factor,  in  winding  up 
the  affain  of  the  Company,  to  m^e  up  titlea  to  the  Company^ 
heritable  property,  and  thereafter  to  bring  it  to  sale. 

l-ard  Prttideni. — I  am  of  the  same  opinim.  The  petitionen 
refused  to  follow  the  advice  of  tbeir  respectable  agent.  Sir  James 
Oibson-Craig,  so  much  so,  that  he  was  compelled  to  throw  up 
their  agency.  I  have  no  doubt  whatever  as  to  tbe  impropriety  of 
Bending  the  parties  Into  any  examiiution  of  the  judicial  factor's 
account*  at  present,  and  J  have  equally  little  doubt  that  he  is  the 
proper  party  to  make  up  titles  to  the  Company's  herilable  pro- 
perty, and  to  bring  it  to  sale.  I  am  tbereforc  satisfied  that  thia 
petition  must  be  dismiaaed  on  both  points. 

The  following  interlocutor  was  pronounced  i 
"  Tbe  Lords  having  resumed  consideration  of  this  petition, 
with  the  several  answers  thereto,  and  beard  counsel  for  the 
parties,  they  refuse  the  desire  of  the  petition ;  find  tbe  pelition- 
era  liable  in  the  respondent's  expenses ;  appoint  accounts  there- 
of to  be  put  in,  and  remit  them  to  the  auditor,  to  tax  and  re- 
First  Division.— .^d.  RulherfurdSiH.  X  Robertson;  Thomas 
Graham,  W.S.,  Agent.— .^/r.  Dean  of  Faculty  (Hope),  For- 
ayth,  More,  aod  Chrislison;  William  Renny,  W.S.,  W.  A.  G. 
■nd  R.  Ellis,  W.S.,  Uimdosli  Wilson,  W.S.,  and  D.  Fisher, 
S.S.C.,  Agents.— Mr  Holland,  Clerk [G.D.] 


20lh  December  1833. 
No.  124, — Isaac  Baxter,  Petitioner,  v.  J.  M'Ar- 

THUR  &  GsoRGs  DouoLAS,  Retpondentt. 

Beqneatration — Trustee — Summary  Complaint — fi  a  mmnary 

CBHipltial,  sgainit  a  Inilit  and  Ait  eauHontr  t'a  a  lefunlralmn, 

to  cnnprl  anaeccouiUiHg,  compuml,  after  a  compttiliim  hai  ietn 

opprened  ef,  and  tbt  Irvita  aontrated  / 

The  petitioner  presented  a  gummary  application  to 
the  Court,  stating,  tliat  Mr  M'Arthur  had  been  ap- 
pointed trostee  on  the  tequeatrated  caUte  of  Morns, 
Kirkwood  and  Company,  and  Mr  Douglas  was  his 
cautioner;  That  the  bankrupt*  had  settled  bycompo- 
eition,  for  which  the  petitioner  was  cautioner,  but  itiat 
the  respondenU  refuted  to  deliver  over  to  him  the 


proceedn  of  tlie  eitate,  to  which  he  held  an  aasignatioti> 
i»  relief  of  the  composition.  The  petitioner  alto  com- 
plained of  rariout  alleged  irregularitiea  in  the  ma- 
nagement  of  the  truttee,  and  at  to  hit  charge*  for 
commiision,  which  had  not  been  ascertained  till  Bft«r 
tbe  interlocutor  of  the  Lord  Ordinary  on  the  billt,  of 
11th  September  18S3,  approringof  the  composition, 
and  exonerating  the  trustee.  Answered. — The  appli- 
cation it  incompetent.  The  truttee  and  bit  caotioner 
.  are  exonerated,  and  the  seq  neat  ration  is  at  ao  end. 
The  alleged  irregularities  are  denied ;  but  the  respon- 
dents are  ready  to  answer  to  them  in  an  ordinary  wy^ 
tion,  or  in  a  iobmission. 

Lord  Preiideni Suppose  the  petitioner  has  no  other  fundi 

to  pay  the  composition,  it  is  very  hard  if  he  matt  bring  an  ordi- 
nary action,  which  may  go  to  the  House  of  Lords. 

Lord  Balgrag. — I  am  of  opinion  that  there  haa  been  •  groea 
inaccuracy  in  not  fixing  the  amount  of  commission,  by  autbori' 
ty  of  the  commissioners,  before  the  sequestration  was  brought 
to  a  close.  But  I  suspect  the  respondents'  plea  on  the  incom- 
petency is  well-founded,  and  I  would  therefore  tist  till  a  rcdas:- 
tion  is  brought. 

Lard  GiUut. — lagraa  that  the  plea  of  ineompetaney  is  well- 
founded,  but  it  is  rather  an  extraordinary  plea.  The  respondenta 
say  they  are  willing  to  account,  and  to  do  justice  to  all  parties^ 
but  they  otgect  to  do  it  in  this  summar)'  farm. 

Jamrioa,  for  reapondents. — We  are  willing  to  refer;  ao  Aeie 

Sian  of  FacuUg,  for  petitioner, — If  the  point  of  competency 
be  given  up.  We  have  no  objections  to  a  judicial  reference. 

The  Court,  of  consent,  remitted  to  Mr  Moir,  She- 
riff-substitute of  Lanarksbire,  at  judicial  referee. 

First  Division.— ^d.  Dean  of  Farulty  (Hope)  and  Wilson; 
Carphin  U  Smith,  Agents. — M.  Jameson  anil  Ivory ;  Camp- 
bell &  M'Dowall,  Agents.— Mr  Bell,  CUrk_[G.  D.-\ 

OUTEP  HOUSE. 

mh  December  \^^. 
No.    125. —  Robert   Farquuar,    &e.,    v.    James 

Macallan,  W.S.,  Common  Agent  in  the  Locality 

of  Kitmacolm. 
Teinds — Locality — Eipenses — .*  parly  lliigaling  niili  a  eoai- 

niDii  a^ent  in  a  loemlily,  it  tntilled  to  decree  for  erpeiui  ogaiiut 

tlie  eomnun  agent,  reKrving  to  Aim  Au  reluf  agaiiM  the   ieri- 

This  caie  is  already  noticed, — Vide  Scottish  Jariat, 
Vol.  VI. p.  66.  The  cate  having  rAiirncd  to  the  Loid 
Ordinary,  hia  Lordthip  (30th  November  1833), 
"  Finds  that  tbe  reclaimers  are  entitled  to  tbeir  expenaes,  which 
must  be  borne  by  the  beritort  of^the  parish  generally." 

The  rcclaimerg  baring  got  their  expenxet  taxed. 
moved  for  decree  for  the  amount  against  the  com- 
mon  agent,  contending  that  the  practice  wat  quite 
fixed.  Their  arguments  were  the  same  at  those  in 
the  case  Droromond  v.  Skelton,  3il  July  1833,  Scot- 
tith  Jurist,  Vol.  V.  p.  521;  and  the  Lord  Ordinary 
"  Decerns  against  the  common  agent  in  the  locality,  gna  com. 
mon  agent,  reserving  to  him  hi*  relief  against  the  heritors  as 

Authority  referred  to, — Drumtnond  v.  Skelton,  3d  July  IB39 ; 
Scot.  Jur. 

Lord  Ordinary,  Honrreiff. — For  Mr  Farquhar,  Shaw  Stew- 
art.—For  the  Common  Agent,  Hilne— Jobn  Shand,  W.S.,  & 
James  MacalUn,  W.S.,  Agent*.— [fT.  H.  1).} 
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TEIND  COURT. 

UkDeeemier  1833. 

No.  tee. 

The  folloiring'  augmentations  were  awarded  :— 

Fordoun— Pmbyterjr  of  Fordoun— Old  Stipeud,  16M,  12 

chalden  of  victoal,  mnd  >  fmrther  qiwnlily  of  victml   equal  10 

j;42,   I.  7.  and  jEB,  6.  8.  for  Communion  Elemenca Stipend 

Riiidified  of  ttiiii  date,  17  cbaldm,  and  £10  for  Communion 
£l>-mciilar— bcinganaii5m«ntatioNaf2^cba1den,and£l,  19.  4. 
KintTKbarnt— Pre>byt«rf  of  St  Andrew*— Old  Stipend,  1512, 
98  bolli,  a  Grlot*.  Specks  meat,  98  boll*,  Sfirlou,  3  perka  barley, 
and  A  farther  quantity  of  victual,  equal  to  700  merki  Seoti,  and 
£100  Scocs  fur  Communion  Elementa. — Stipend  modiEed  of 
this  date,  1 7  chalden,  and  £8,  6.  8.  for  Cummunloa  Elementi — 
being  ID  augmentation  of  24  ebaldera. 

iSlh  December  1838. 
The  follpwing  augiDentntions  were  awarded  :— > 
'  Kelton — Presbytery  of  Kirkcudbright— Old  Stipend,  1^13, 
10  chalders  Tictual,  and  a  farther  quantity,  equaJ  to  £B0  Ster- 
ling, and  £8,  6.  8.  fur  Communion  Elementt. — Stipend  modi- 
fied of  tbia  dale,  17  cfaalden.  and  £10  for  Communion  Ele- 
Klenta,— bring  an  augmentation  of  S^  chalden,  and  jGl.'iS.  4. 


augmentation  of  6  I -5th 

Dnn»e-Presb)teryof  Dunse— Old  Stipend,  1812,  105  bolli, 
I  firiol,  3  pecks  barley,  47  bolts,  S  pecks  oata.  110  balls,  2fir- 
lots,  2  pecka,  one-hair  lippy  meal,  and  £SI,  IS,  I.  1-lSth  Ster- 
ling, and  £10  for  Communion  Elements.- Stipend  modified 
of  this  dale,  SO  chalden  victual,  half  meal  and  balf  barley,  and 
jCIO  for  Coramuoioo  Elemcnta, — being  an  augmentation  of  3 
cbnlden. 

HOUSE  OF  LORDS. 

fSptftitt  taimjrnit  Mr  Guntft  Skirt-HttHd  tfolet.J 

28lh  AugiiH  1833. 

No.  127. — John  P.itisom  (Blimcow  &  Co.'i  Tsci- 

tee).  Appellant,  v.  Alvzander  Allan  &  Co.,  Be- 

t/iondeiiU, 

Bankrupt — Composition — A  compaiitian  haciiig  bfen  agreed  ts, 
OB  c-nuliliin  o/ewrjr  creiliior  vhait  dtlt  netided  £20  accediug 
wUhin  a  jaeiilh  ;  and  Mil  not  having  bten  daat — Hrld  thut  Iht 
eamprmlion-conlract  wni  not  tiaihagj  and  ihat  a  bond  granted 
/hrjultpa^nunt  iHt  taiid. 

Bankrupt- Preference — <f  tonpany  hiring  diKOmCeit  certain 
billi  H-ifA  baatert,  teilhin  liilg  dagi  oj  bankrui'lcif — and  hacing 
lodged  the  prareedi  in  (Aeir  account-turrtnt — ami  having  paiied 
eiejuti  on  Ihit  depatit,  nnd  paid  a  tcond  Itulalnienl  ^a  bond 
due  lo  tie  banken  1  and  ilie  Caurt  of  Seuiou  bating  held  the 
paymenl  leial — Caienmilted  lo  have  an  intu  tried.  Whether  the 
pajfaenl  mu  made  in  lie  onlinnr^  eonrie  of  trade ,-  amt  tehe- 
llier  the  banien  nere  aicart  of  Iht  company's  bankruptcgt 

Proceaa- Summons — Verdict — Tile  junmsni  taring  conelnded 
/or  reduction  of  the  aarioi,]  indoTieii  hillt,  and  Ike  cheque  fir  Ike 
third  imtalnunt  of  Ike  bpnd  ;  and  tbeie  haeiag  ietn  redvced,  in 
termt  ef  a  verdict  of  a  jurg ;  and  it  having  aflenvardi  turned 
out  thai  a  pari  of  the  depfiil  wai  compoied  of  enti — Held  that 
the  verdict  could  not  reach  the  calk  fOj/menlt,  nor  indoruUiont 
6v  third  partiel, 

Fraceas — Supplementary  Summons — Held,  thai  afier  a  verdict,  a 
lupptementary  action,  which  conlaiutd  no  reductive  eanctution, 
wot  incompeleai ,  but  that  the  verdict  might  have  ittn  uitd  ai  evi- 
dence in  the  lupi^tmenlarji  tuil. 


John  Patinon,  jan^  W.S,,  trastee  on  the  seqne«tra- 
l«d  eatate  of  William  Blinoow  Sc  Co.,  raised  an  action 
of  reduotiofi,  declarator  and  repetition,  on  the  Act 
1696,  c  5,  against  Meaiirs  Alexander  Allan  and  Com- 
pany, banknrt  in  Edinburgh,  concluding,  inter  alia, 
fur  reduction  of  the  indoraationi  of,  and  re-deliverp  of 
thirty  billi,  or  repetition  and  payment  of  £1662,  6.  9., 
with  interest,  a*  the  content*  of  said  bills,  that  had 
been  indoraed  to,  or  ditcounted  with,  the  Raid  Alex- 
ander Allan  and  Company,  defenders,  by  the  said 
William  Blincow,  or  William  Blincuwand  Company, 
when  in  intolrent  «nd  bankrupt  circumstances,  and 
within  sixty  days  of  sequestration  being  awarded  of 
their  estates, — in  order  to  crpate  nn  undue  preference 
in  favour  of  the  defenders,  by  providing  a  fund  or  de- 
posit Id  their  bands,  for  the  payment  in  full  to  them 
of  a  certain  debt,  consisting  of  the  second  and  third 
of  three  equal  instalments,  of  the  sum  of  £^500,  con- 
tained in  a  personal  bond  (for  which  his  brothers, 
John  and  Valentine  Biincaw,  were  cautioners),  owing 
to  them  by  the  said  bankrupt,  in  dcfrnnd  of,  and  to 
the  prejutiice  of  the  other  just  and  lawful  creditors  of 
the  said  William  Blincow,  and  William  Blincow  and 
Company.  The  pursuer  also  concluded  for  reduction 
of  two  other  cheques,  dated  7th  May  1827,  for  the 
■ums  of  £833,  6.8.  and  SA5,  8.  4.,  made  and  granted 
by  the  taid  William  Blincow  and  Company,  against 
tlie  said  fond  or  deposit  so  created  in  the  defenders' 
hands,  which  sums  were  applied  in  extinction  or  pay- 
ment of  the  said  second  instalment,  and  interest  due 
thereon,  respectively.  The  pursuer  also  concluded 
for  redtiction  of  another  cheque,  dated  the  12th  of 
May  1837,  fur  the  snm  of  fSSS,  18. 1.  also  mode  and 
granted  by  the  said  William  Blincow  and  Company, 
and  which  was  presented  to  the  defenders  on  the  14th 
May  1827,  against  the  fund  previously  created  or  de- 
posited in  their  hands,  for  the  purpose  of  meeting  it, 
—the  amount  of  said  cheque  being  then  applied  in 
payment  or  extinction  of  the  said  third  and  last  in- 
stalment, and  interest  due  thereon.  The  thirtieth  bill, 
for  £l5S,  was  described  by  the  pursuer  as  drawn  by 
the  said  William  Blincow  and  Company,  and  accepted 
by  Valentine  Blincow,  payable  to,  and  indorsed  by  the 
bankrupt  to  the  defenders,  in  security  of  the  said 
prior  debt.  In  defence,  it  was  stated,  that  the  trans- 
actions sought  to  be  reduced,  were  in  the  fair  and 
ordinary  course  of  trade.  A  record,  by  condescen- 
dence, answers,  and  notes  of  pleas,  was  made  up  and 
closed,  the  parties  agreeing,  by  minute,  that  it  con- 
tained "  their  whole  respective  averments  in  point  of 
fnct,  and  their  whole  respective  pleas  in  point  of  law." 
Cases  were  ordered ;  and  thereafter,  the  First  Division 
pronounced  this  interlocutor,  3d  December  16'i8 : 

"  The  Loids  Find,  that  in  the  circumstances  of  the  ease,  it 
was  legal  for  the  defeiiden,  Alexander  AlUn  and  Company,  to 
take  from  William  Blincow  the  bond,  dated  the  28th  day  of 
September  1S25  yean,  comprehending  therein  the  sum  of  £500 
Sterling,  being  a  debt  arknuwiedged  to  have  been  formeriy  due 
by  William  and  Henry  Blincow  ;  therefore  sUKtaiii  the  same,  and 
sssoilzie  the  defenders  from  the  claim  of  £375  Sterling,  made 
relatiTB  thereto ;  also  Gnd,  that  the  payment,  on  tbe  7tb  day  of 
May  1827,  of  the  sum  of  £833,  S.  8.  Sterling,  and  £45,  8.  4. 
Sterling  oflntereit  thereon,  made  to  account  of  the  second  in- 
stalment of  the  foresaid  bond,  tbe  same  being  past  due  from  tbe 
1th  day  of  April  preceding,  and  in  tbe  way  «nd  manner  slated 
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Us. 


vu  k  legal  ind  nltd  pmmt ;  tbenfore  loitain  (be  Mme,  tnd 
■••oiliie  the  <lef«nder«  irom  the  elum  relalJTe  thereto,  end.  de- 
cern;  but  ind,  in  the  cinhimitanees  of  tbecaie.  pBrticullrlji 
the  ritiution  of  William  IllinAnr,  Knd  the  third  inetalment  of 
the  bo[id  not  becoming  due  till  the  4th  dxy  of  Otober  1827, 
that  the  payment  of  ^£833, 6.  a  Slerlinff.  and  £5,  6.  A.  Sterling 
oFinteregc  accruing  thereon,  made  on  the  12th  day  of  May  1 027 
jtan,  by  means  of  a  cheqne  or  order,  wu  not  legal,  and  ia  tO.be 
considered  as  an  eraaion  of  the  Statate  1696;  ttterefbre  auatain 
tbe  reasons  of  reduction  fsood  raid  paymvnt.  and  tedu6e  and  set 
-aside  the  said  cheque  of  order  j  and  6nd  that  the  said  Euma  are 
to  be  replaced  to  the  account-current  between  the  parties,  in  the 
nme  way  aiCd  manner  aa  if  the  said  oider  or  cheque  had  never 
been  granted,  and  decern  and  declare  accordingly  1  Farther,  find 
tbst  the  defender*,  beaidt*  beinfc  common  treditors  by  bond,  were 
•lio  tlie  ordinary  bankers  of  William  Blincow  and  Company, — 
that  they  transacted  their  buaineu.  and  discounted  their  bills  in 
tbe  ordinary  war  of  trade,  and  that  auch  tranucliona  do  not  fall 
under  (he  sanction  of  the  Statute  1696.  and  therefore  assoilzie 
tbe  defenders  on  that  head,  and  decern  ;  but  find,  that  they  are 
boondto  tbe  trastee  for  the  creditors  of  William  Blincow  and 
Company  for  their  iiitromiisJDns  in  the  ordinaxy  way,  reserring 
tbe  rights  of  the  defenders  as. ordinary  creditors, 'and"  alao  the 
tighti  of  all  parties  interested,  as  accords  of  (be  law;  and,  far 
•Bcertaining  tbe  whole  of  the  said  matters,  remit  to  the  Lord  Or- 
dinary to  proceed,  and  do  fattber  in  tbe  case  as  to  his  Lord- 
ship sball  seem  proper,  reierring  all  queation  of  expenaea  until 
the  final  issue  of  the  caase." 

Parties  hnrinfr  dimip-eed  as  to  ihe  true  import  and 
meaning  of  the  judf^tnent  of  the  Court,  in  regard  to 
the  paints  falling  under  the  remit  tu  the  Lard  Ordi- 
nary, fa  is  Lordinip  appuioted-caaei ;  and  the  Court, 
on  the  12th  June  1829,  pronoanced  the  following  io- 
teriocntor.:  '     .  ' 

"  Upon  report  of  Lord  President.  In  absence  of  Lord  New- 
ton, Ordinary,  and  having  advised  tbe  mutual  cases  given  in  for 
tbe  pardea,  and  heard  tbe  counsel  for  tbe  partiet,  the  Lards,  of 
new,  remit  to  tbe  Lord  Ordinary  to  inquire  wbetbcrtbefnndf  in 
tbe  defenders'  hand*,  against  wbicb  tbe  cheque  for  the  amount 
of  the  third  instalment  of  the  bond  wa*  presented,  were  paid  to 
tBe  defender*  in  tbe  fair  and  ordinary  course  of  trade,  or  were 
deposited  with  the  view,  and' for  the  purpose  of  affording  to 
tbem'  an  undue  preference  over  tbe-otber  creditors  of  the  bank- 
nipta?  with  full  power  t«  bis  Lordsbip  to  proceed  and  decide,  aa 
to  bis  Lordship  aball  seem  proper." 

Thereafter,  on  2d  Deoember  1829, 

*'  Tbe  Lord  (Moncreiff)  Ordinary,  baring  heard  the  eounael 
for  the  parties,  on  the  remit  from  the  Oiurt,  remits  tbe  cause 
to  the  Jury  Court,  to  determine  the  question  referred  to. in  the 
interlocutor  by  the  C^urt,  coutwned  in  said  remit." 

In  conseqnence  of  thii  remit,  the  fullowing  iaatie 
was  adjusted,  and  tried  in  the  Jury  Coort,  od  the  IStli 
March  1 830: 

■■  It  being  also  admitted  that,  on  the  Uth  day  of  May  I8ST, 
being  within  slity  daya  of  the  said  aeqneatration,  a  cheque  or 
order,  dated  12th  May  1827,  by  Willum  Blincow  and  Com- 
pany, for  tbe  sum  ofjCSSS.  13.  4.  waa  presented  to  the  defen. 
'  dera,  and  tbe  proceeds  applied  in  payment  of  the  third  instalment 
of  (be  s^d  bond  ^ — Whether,  in  terms  of  the  interlocutor  of  the 
First  Diviaion  of  the  Court  of  Session,  dated  l!th  June  ISO, 
tbe  funds,  against  which  the  said  cheque  was  presented,  were 
not  paid  to  tbe  defenders  in  the  fair  and  ordinary  course  of  trade, 
but  were  deposited  with  the  view,  and  for  the  purpose  ofafilbrd- 
Ing  to  the  defenders  an  undue  preference  over  the  other  credi* 
tors  of  tbe'  said  William  Blincow  and  Company  7" 

The  jary  fonnd, 
"  In  respect  of  the  matters  proved  before  tbem,  that  the  funds 
against  which  tbe  cheque  wss  presented,  were  not  paid  to  tbe 
defenders  In  the  fair  and  ordinary  course  of  trade,  but  were  de- 
posited with  the  view,  and  for  the  purpose  of  affording  to  the 
defenders  an  undue  preference  over  tbe  other  creditoi*  of  Wil- 
liam BtiDCOVSod  Company." 


After  ]rer£l'et,-it  appeared  that.thers  .ware  funds  in 
the  defenders'  hands  to  the  amoanl.  of  £312,  S.'  10^ 
againat  which  the  chetwa  for  thv  third  instalipebt  bsd 
been  presented,  and  wnich  arose  from  eas h -deposits. 
The  pursuer  then  raised  a  lopplementary  sammsiii, 
in  which  he  described  the  said  bill  for  £155,  (which, 
minat  discount,  amODnted  to  £l51,  7.  8.)  in  these 
tertns : — "  And  lastly,  there  was  also  indoned  to  them 
another  bill'  by  Valentine  Blincow,"  &e.  Tliis  bill 
the  pursner  admitted  had  been  retired  by  Valentine 
BlincuW,  the  proper  debttir  therein,  after  Williain 
Blincow  and  Company's  bankruptcy.  Tbe  supple- 
mentary Hnmmons  contained  no  redoctire  conclusion, 
but  called  for  repetition  of  "  any  sami  of  cash  or 
money"  which  might  hare  been  deposited  to  meet  the 
said  cheqqe  within  sixty  days  of  the  bankruptcy  of 
William  Blincow  and  Company,  -and  coiicladed  that 
the  supplementary  action  should  ba  conjoined  with  the 
oi^giuiil  one,  in  which  tbe  yerdict;bad  bee'Vi  obtained. 
To  this  bonjiinctiqn,  the  defetiders  objected  as  incom- 
petent, aod  maintaitied,  that  the  action  itself  could  not 
afiect  the  caah  mymenta. 

Lord  Moncreiff  thereafter  issned  this  interlocutor 
and 'note; 

'■  Tbe  Lord  Ordinary  (I8th  December  IB30,)  having  cos. 
ndered  tbe  verdict  of  the  jury,  and  the  whole  state  of  this  pru- 
cess.  and  having  beard  parties'  procurators  tbereoti.  Finds,  in 
terms  of  the  verdict,  with  reference  to  the  conclusions  of  the 
summons*  in  this  action.  '  That  the  funds  against  which  tbs 
cheque  was  presented  were  not  paid  to  the  defendprs  in  the  or. 
dinary  cotirae  tif  trade,  but  wGre  deposited  with  the  view,  and 
for  the  purpose  of  sffording  to  the  defenders  an  midue  prefer- 
ence over  the  otber  creditor*  of  William  Blincow  and  CompsDv:' 
Finds,  that  under  tbe  verdict,  as  applied  to  tbe  summons  in  thii 
action,  there  are  Itrmin  habilei  for  reducing  the  transaction  by 
which  bills  enumerated  in  tbe  summons  were  indorsed  by  Wil- 
liam Blincow  and  Company  to  tbe  defenden.  and  funds  wen 
.thereby  deposited  in  their  bands,  against,  which  tbe  cheque  in 
question  waa  made  v)A  pfetentrd :  Finds  it  sufficiently  ascer- 
uined  that  there  were  funds  in  their  hands,  created  bj  the  in- 
dortalion  of  such  bills,  to  the  amount  of  £S5i,  4.  &,,  and  that 
the  pursuer  is  entitled  to  decree  of  reduction,  and  for  payment 
to  that  amount ;  reduces,  decerns,  and  declarn  accordingly,  sod 
decerns  for  payment  of  the  said  sum  of  j£954,  4.  £.,  with  in- 
terest at  tbe  usual  rate  then  allowed  by  the  Banks,  from  and  after 
tbe  Uth^ay  of  May  1827,  the  date  of  presenting  tbe  cheqae 
granted  aa  the  smaunt  of  tbe  tbird  instalment  of  the  bond,  till  tbs 
date  of  the  execution  of  tbe  summons,  and  thereafter  at  the  nte 
of  five  per  cent,  till  paid:  But,  in  respect  tbst  there  is  a  dif- 
ficulty In  applying  tbe  interlocutors  of  the  Court,  and  the  vetdicl 
of  tbe  jury,  to  tbe  .conclusions  of  tbe  summons  in  this  actHHi, 
so  as  to  give  any  decree  to  a  greater  extent,  which  diffleolty  tba 
pursuer  has  endeavoured  to  obviate  by  a  supplementary  action, 
raised  afler  tbe  issue  in  this  cause  bad  been  tried  snd  a  verdict 
returned,  makes  avizandum  to  the  Court  with  this  process  fssai 
allro,  and  appoints  the  parties  to  lodge,  print,  and  box  short 
minutes  of  debate,  explaining  their  aeveral  viewa  as  to  this  psit 
of  (be  cause — tbe  minutes  to  be  interchanged  by  tbe  boi-diyia 
the  ensuing  recess,  and  printed  and  boxed  by  the  third  sedeniil 
day  in  January  next:  Finds  the  pursuer  entitled  to  the  ex- 
penses  incurred  by  him  in  the  Jury  Court  and  in  the  (rial,  alloirs 
an  secount  to  be  given  in.  and  remits  the  tame  to  tbe  aoditor  to 
tax  and  lo  report;  and  reserves  all  questions  as  to  tbe  expeoMS 
Incurred  in  the  Court  of  Session — A'ufr.— The  Court,  byfinst 
interlocutors,  sustained  the  defence  as  (o  (he  second  instslmeDt  of 
tbe  bond,  but  reduced  the  cheque  drawn  for  tbe  third  instalmenb 
But  a  question  remained  aa  to  tbe  right  of  tbe  defeodets  to  retaia 
(be  funds  in  their  bunds,  independent  of  tbe  cheque  or  the  pay- 
ment of  it.  Holding  this  to  be  *  separate  case,  the  Court  order* 
cd  an  issue  for  trying  it ;  and  tbe  issue,  in  etwformity  to  tbs 
inteiioeutor,  was  »  expresssd  as  to  apply  to  the  wbde  fsadi 


THE  SCOTTISH  JURIST. 


•giinit  trhicli  Ibe  cbrqiie  wu  drawn.  The  Tcrdlcl  ii  in  the  mme 
tenni.  After  gelling  (bii  TerdicC,  the  puraaer,  on  looking  into 
hi)  tumm6ns,  tfaought  ii  impfrbcE,  oral  leant  of  dsubtful  cH. 
tert.  Alter  -the  chequt  had  been  reduted,  the  qui^Btion  wm, 
whether  ths  purnuer  could  bIsd,  under  the  Act  I6M,  reduce  the 
innuction  l^  which  the  funds  were  deponied.  to  ■■  to  Inr  the 

Clea  of  retention.  And  hiring  thin  in  vi«w,  he  bad  concluded  in 
ii  RuinnioDi  fur  reduction  of  the  indorutions  of  ■  great  number 
of  bi11«  pari  iculsrly  enumerated.  It  now  turned  out  that  ■  con- 
siderahte  piirt  of  '.be  funds  in  the  hands  of  the  defenders  hifri  not 
■risen  from' the  indorution  of  the«e  bills  by  Blincow  and  Com- 
pany. iDasfsrasa'sumof  £348.8.  10.,' had  been  paid  to  the  de- 
fender* in  cash  ;  and  the  last  bill  fnentiooed  did  not  exist  In  the 
farm  stated,  though  a  billof  the  same  amooni;  arcepted  by  Blin- 
cow  and  Company,  and  drawn  by  V'llentrne  tjlincow,  who  was 
no  partner  of  Ibe  Company,  butoneof  the  cautioners  in  the  bond, 
bad  been  imlorsed  by  him  to  ijie  dtft'iiderg.  '  But  the  summons 
cOillsina  no  conclusions  ivhich  mn  be  applied  to  the  transaction 
bf  which  the  funds  were  depoiiled,  otherwise  than  as  they  w^re 
•upposcd  to  arise  from  the  indomcions  of  the  bills,  particularly 
atated  by  the  bankrupts,  Blincow  and  Company.  To  supply 
this  defect,  the  punuer  raised  a  supplementary  action,  and  mov- 
ed [hat  it  ebould  be  conjoined  -with  tbis  action.  The  Lord  Or- 
dinary haa  seen  difficulty  in  conjoining  a  new  summons  with  an 
action  which  has  siready  terminated  in  a  Terdict.  and  also  thinks 
it  impossible  to  lAake  the  aummona  in  the  original  action  eSeC' 
tire  to  The  extent  of  the  terms  of  the  verdict,  without  holding  it 
to  apply  in  a  manner  contrary  to  the  admitted  state  of  the  fact. 
He  has  therefore  thought  it  adrisable  to  give  decree  as  far  as 
the  summon!  ctcHrly  admita  of,  and  qunacl  ultra  to  report  the 
CB««,  in  order  that  the  Court  may  determine  theefftctof  the  ver. 
dice  If  the  Coitrt  <hould  find  the  difficulty,  insuperable  in  tbii 
proces*.  it  will  remain  to  be  cbnaidered  how  far  the  ease  can  be 
extricated  undertbe  luppletnnitary  action.  There  may  b«  more 
doubt  as  to  the  application  of  the  original  tummont  to  the  bill 
for  £\  U,^  than  as  to  the  cash  payment.  But  there  being  prrat 
difficulty  in  (bat  also,  the  Lord  Ordinary  hns  thought  it  neeet- 
t»ty  to  leave  the  point  open." 

Of  the  same  date,  hit  Lordsbip,  io  the  Rapplemen- 
tary  autiuii,  praDaunced  the  fullowing  interlocutor  uid 
note: 

•' Raving  considered  this  supplenentary  mmmont,  with  the 
defences  and  closed  record,  arid  faoring  heard  partie*'  procutatora 
in  this  and  the  relotive  process,  and  particularly  on  the  motion  of 
the  pursuer,  that  this  action  ahould  be  conjoined  with  the  previ- 
ous process,  in  which  a  verdict  of  a  jury  has  already  pusaed, 
makes  avizandum  to  the  Court,  and  appoints  the  parties  to  lodge 
mnd  bax  abort  ininutes'of  debate  for  the  informalion  of  the 
Conn  as  to  the  state  of  the  eatise.— JVoto.— In  ■  note  to  an  in- 
terlocutor of  the«ame  dale,  in  the  original  process,  the  fjord 
Onjinaiy  ho*  adverted  to  the  difficultiea  arising  from  ihe  form 
of  the  summons  in  the  original  action,  and  the  objection  to  con- 
joining them  after  verdict.  If  this  supplemenlsry  summons 
•houM  be  considered  entirely  by  itself,  in  so  fir  as  its  object  is 
not  ittained  by  the  previous  summons,  Ihe  Court  will  then  have 
lo  decide  In  what  manner  it  ought  to  be  pipceeded  in.  It  oiay 
be  a  qoaalion,  whether  the  verdiet  in  the  tfthec  cause  between 
the  same  parties,  night  be  held  by  ibe  Court  as  eonduiive  evi- 
dence in  point  of  Fact,  excluding  the  necessity  of  Farther  proof, 
and  whether  thev  might  then  consider  the  case  of  the  money 
which  was  deposited  in  cash,  and  tbe  hill  indorsed  by  Vdlenline 
Blincow,  as  making  a  case  of  law,  to  be  judged  of  on  tbe  as- 
Bumption  of  tbe  finding  of  the  jury  in  point  of  foci.  This  may 
be  attended  with  difficulty.  But  suppoing  that  difficulty  to  be 
oretcome,  there  would  still  be  this  separate  difficulty  in  point  of 
furm. — that  the  supplementary  action  contains  no  reductive  con- 
clusion ;  and  this  being  a  challenge,  depending  entirely  on  the 
Act  1696.  it  may  beimpossibleto  reach  theact  of  payingor  de- 
positing the  money  within  the  aizty  dayi,  without  anch  a  teduc- 
tire  coodusion." 

Allan  and  Company  reclaimed,  .^nd  in  the  on^- 
nal  ection  of  redQctton,  the  Conrt,  oa  S2d  January 
IBSl,  pronoiintied  thia  intertocntor  ^  . 


■*  Remit  to  the  Lord  OrdiiiBry  to  hear  partrea  on  tbe  defendcM' 
elum  for  deduction  of  the  sum  of  £118,  109.,  upon  wUeh  they 
have  not  been  heard  before  his  Lordahlp.'  Quoad  ultra,  adhere 
to  the  interlocutor  reclaimed  against,  ind  reruae  Ihe  desire  of 
the  note,  and  decern  ;  and  allow  decree  to  go  out  and  be  ex- 
tracted Bd  interim,  for  the  sum  decerned  and  found  dae  in  the 
Lord  Ordinary's  interlocutor,  under  deduction  of  the  foresaid 
sum  of  £l]H,  IBs.  and  correapondiiig  ijiterest;  reserving  all 
questioirs  of  expenses  incurred  jn  the  Court  of  Seasion."- 

And  in  the  sappleiuentary  action, 
"  Sustain  the  objection  to  iha  supplementary  tu'mRions,  tbal  <t 
contains  no  reductive  conclusion  ;  dismiss  the  same,  and.-decera; 
reserving  to  the  pursuer  to  brii>g  a  new  action  of  reduction  and 
repetition,  if  otherwise  competent ;  find  the  punuer  liable  in 
the  defenders'  expenses,  incurred  in  the  supptementary  action  ; 
appoint  an  account,"  &c. 

The  Lord  OriKnary  thereafter  pronounced  the  fol- 
lowing interloctitort : 

••  Sli  Fej/ruiirji  1B3I.— Having  considered  the  remit  cxprea. 
sed  in  the  interlocutor  of  the  Court,  ^nd  beard  parties'  procu- 
rators (hereon,  in  rcnpect  that  it  now  appears,  that,  to  the  extent 
of  £1  IB,  19b.  of  tbe  supposed  balan're  in  the  hands  of  th«  de- 
fenders, arpounting  to  £13-2,  19:  SL,  arising  from  bills  prM- 
ously  placed  in  the  hands  of  the  defender*,  tbe  money  composing 
the  said  balance  waa  not  realised.  Finds,  that  the  pursuer  ii  net 
entitled  to  a  decree  of  repetition  in  regard  to  the  said  sum  of 
.£118,  I9s.,  but  finds  him  entitled  to  delivery  of  the  accepted 
biU  by  Alexander  Kinninmont  for  .£rl2,  &  6.,  aa  also  the  Wit 
by  Robert  Tait  for  £51,  14s.,  and  decerns;  and  in  respect  that 
the  interlocutor  of  the  Court  conuins  no  remit  aa  to  any  other 
matter,  Reluses  to  allow  any  farther  discussion  or  investigation 
rel stive  to  tbe  bill  of  £1U,  mentioned  in  the  summons  and 
pleadings,  as  demanded  by  the  pursuer;  and  the  Lord  Ordinary, 
conaiilering  »he  merits  uf  the  case  to  be  exhausted  by  the  inter- 
locutorof  the  Court,  and  this  judgment  on  the  remit,  and  hav- 
ing beard  parties'  procuratora  on  tbe  question  of  eapenaea  re. 
served  by  all  tbe  interlocutors,  makes  aviaandum," 

"  3j  March  I8!)l — The  Lord  Ordinary  having  resumed  con. 
sideration  of  this  process,  with  regard  to  the  question  of  n. 
penses  in  the  Court  of  Session,  reserved  by  the  several  inter- 
locutors'of  th  a  Court  and  the  Laid  Ordinary,  findi  no  expenses 
due  to  either  psriy  previous  lo  the  interlocutor  of  the.  Court  on 
'  the  9th  July  and  8d  December  I8S8 :  Finds  the  pursuer  en- 
tilled  to  the  expenses  incurred  in  the  Court  of  Seaaion  between 
that  date  and  the  re|>orl  of  the  verdict  of  the  jury,  and  the  ordi- 
nary eifpense  of  a  simple  motion  for  the  application  of  the  ver- 
dict :  Finds  the  purauer  entitled  lO  no  other  expenses :  Finds 
Ibe  defender^  eniitled  lo  the  expenses  of  the  discuasion  after  the 
report  of  the  verdict,  except  the  expense  of  tbe  reclaiming  rtote, 
and  of  the  proceedinga  following  on  the  bat  remit  by  Ibe  (Jotli^ 
ou  the  22d  January  1831  :  Allows  an  account  to  be  lodged  by 
each  party  of  the  expenses  thus  found  due,  and  remits  the  same, 
when  lodged,  to  the  auditor  to  he  taxed. — f^oit. — The  demand 
of  the  pursaer  by  his  original  action  waa  so  extensive,  and  lo 
much  of  the  exjMnse  of  the  first  part  of  the  proceedings  was  oc- 
casioned by  the  discuMion  of  the  points  in  which  be  failed,  that 
it  teems  to  be  impossible  to  allow  any  part  of  the  expenaa  of 
those  proceedings,  without  instituting  a  balance  of  accounts, 
which  would  be  nearly  inextricable.  In  tbe  second  part  of  the 
proceedings,  the  Court  having  ultimately  determined  that  tbe 
defenders  were  wrong  in  their  construction  of  the  interlocutor, 
and  the  pursuer  having  obtained  a  Verdict  opon  the  matter  of 
het  sent  to  iaaee,  the  Lord  Ordinary  thinks  that  tbe  pursuer  is 
entitled  lo  this  part  of  the  expense,  whatever  doubts  may  na- 
turally have  arisen  opon  ibe  terms  of  the  interlocutor  of  tba 
Court.  But  with  r^ard  to  the  later  proceedings,  the  whole 
expense  appears  to  have  been  oceaaioned  by  the  imperfectioD  of 
the  pursuer'a  summons,  and  the  attempt  lo  maintain  pleoa  aa  lo 
tbe  effect  of  it,  which  have  been  uliimately  overruled ;  and, 
therefore,  Ihe  Lord  Ordinary  thinka  that  Ihe  defendera  are  en- 
titled to  ibe  expenses  of  These  diacusiiona.  Finally,  Ibe  expense 
incurred  by  the  defendfn,  in  consequenre  of  the  new  statement 
concerning  the  sum  of  £118,  19b.,  though  they  have  auccecded 
in  that  point,  having  been  altogHbet  ocAsIontd  If  its  not  bar. 
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ing  been  iCated  in  due  time,  there  werai  to  be  no  ground  for  al- 
lowing it ;  but,  on  the  other  band.  Ibe  cUim  ibould  not  birs 
been  resitted  by  ibe  punuer,  and  ji  nnu  indeed  but  ftinilj'  ob- 
jected to." 

Both  parties  i^claimed.  And.  the  Court,  on  19th 
May  I83I,  pronuuiiwd  th!s  bterlucator : 

"  In  respect  it  ii  admitted  by  ibe  counsel  for  the  puniiier,  thu 
tbe  Court,  al  the  Turmer  sdvinitig,  wn*  of  opinion  that  the  con- 
elusion  Bitnintt  the  defi^nders  For  repetition  of  Ibe  payment  of 
£342,  &  10.  in  r^sb.  fell  to  be  difmixsed,  the  Lords  do  now,  in 
temtiiiii,  astoitzie  the  defenders  therefrom,  and  decern  :  But  be- 
fore answer  Ds  to  the  claim  arisiiigout  of  the  £153  bill,  in  the 
orifqnal  action  of  reduction,  Remit  to  the  Lord  Ordinary  to  hear 
PBTties  thereon,  and  to  do  therein  as  shall  appear  to  him  to  be 
just ;  and  with  respect  to  the  expeniei,  they  idhere  to.  the  in- 
terlocutor reclaimed  against,  and  refuse  the  desire  of  both  notes," 

&C. 

PatUon  nppealed,  uleatling  in  the  original  action — 
I.  It  wBi  illegal  in  tiie  respondentH  to  fEtlpiil&te  as  a 
cuDsideration  fur  their  adraticing  the  Hum  of  £2000 
to  the  bankrupt  W^illiam  Blincov,  thnt  he  should 
grant  bond  to  them  for  thfl  sum  of  £2500,  no  u  to 
inclnde  an  old  debt  of  £500  due  bjr  the  estate  of 
WilliRm  and  Henry  BJincuw,  and  vrhich  debt  the  re- 
•pondenta  had  agreed  to  discharge  on  payment  of  a 
cumpoKition  of  St.  in  the  pound.  The  bond,  there- 
fore, falls  to  be  reduced  to  the  extent  of  tbe  said 
£500,  or,  at  all  events,  to  the  extent  of  £375,  being 
tbe  excess  above  the  stipulated  composition ;  and  pay- 
ment of  the  said  snm  liaTing  beeti  obtained  by  the 
respondents  from  the  estate  tif  William  Blincow  and 
Company,  who  were  not  the  proper  debtors  therein, 
the  pursuer,  ai  trustee  on  that  estate,  is  entitled  to 
repetition  of  the  said  atim  for  behoof  of  the  Uirfol 
creditors  thereon.  That  part,  therefore,  of  the  inter- 
locutor of  the  Court,  of  3d  December  1B28,  whereby 
the  Lords  found  it  to  be  legal  for  tbe  defenders  to 
take  the  said  bund,  comprehending  therein  the  said 
sum  of  £500  Sterling,  and  iustatned  the  same,  and 
assoilzied  the  defenders  from  the  claim  of  £$75  made 
relative  thereto,  ought  to  be  reTersed. — II.  The  se- 
cond instalment  of  the  bond  having  been  past  due, 
when  the  same  n-as  paid  on  the  7th  of  May  1827, 
being  within  twenty-three  days  of  the  seqnestration 
of  the  said  William  Blincow  and  Company's  estate, 
the  indor^fitions  of  the  bills  and  tbe  cheqties  presented 
Bgainat  the  proceeds  thereof,  all  made  and  granted 
within  sixty  days  of  said  seqt.cstration,  by  means  of 
which  the  said  payment  was  accomplished,  are  re- 
ducible under  the  Ad  1696,  as  conferring  an  undue 
preference  in  securing  payment  to  the  respondents  of 
a  prior  debt;  and  they  are  liable  to  the  appellant,  as 
trustee  fur  behoof  nf  said  creditors,  in  repetition  of 
the  amount  of  the  said  prior  debt,  ?ii,  the  second  in- 
stalment of  the  hond,  and  ititerest  thereof  from  7th 
May  1^27,  the  date  of  said  illegal  pavment.  That 
other  part,  therefore,  of  tlie  snid  interlocutor  of  3d 
December  1H2S,  whereby  tbe  Lords  also  find  that  the 
payment  on  the  7th  day  of  May  l8Si7,  of  tbe  sum  of 
£633,  6.  8.,  and  £45, 8.  4.  Sterling  of  interest  thereon, 
made  to  account  of  the  second  instalment  of  the  fore- 
said bund,  was  a  legal  and  valid  payment,  and  there- 
fore suilain  the  same,  and  assoilsie  the  defenders 
from  the  claim  relative  thereto,  ought  to  be  reversed. 
— III.  It  being  now  finally  eitablisbed  b^  Ihe  verdict 


of  the  jury  in  regardto  the  third  instalment,  "  that 
the  funds  against  which  the  cheqne  was  presented, 
were  not  paid  to  the  defenders,  in  the  fair  and  ordi- 
nary course  of  trade,  but  were  deposited  with  tbe 
view,  and  for  the  purpose  of  affording  to  the  defen- 
ders an  andne  preference  over  the  other  creditors  of 
William  Blincow  and  Company  ;" — the  appellant  was 
in  this  action,  upon  his  motion  for  application  of  the 
verdict  of  the  jury,  entitled  to  decree  for  repetition 
of  the  full  amount  uf  tbe  undue  preference,  as  ascer- 
tained by  that  verdict ;  or,  at  all  events,  if  it  shall  be 
held  that  the  concluittons  of  this  action  are  too  limited 
to  authorise  decree  being  pronounced  for  any  sums, 
except  the  contents  of  the  bills  libelled  in  the  snm- 
munti,  this  defect  was  competently  supplied  by  the 
supplementary  action,  which  ought  to  have  been  con- 
joined with  the  present,  afler  which  decree  should 
have  been  pronounced  in  the  conjoined  actions,  for 
the  full  amount  of  the  third  instalinent.  And  in  tbe 
supplementary  action — I.  The  objection  to  tbe  sup- 
plementary summons,  that  it  contains  no  redactive 
conclusion,  is  unfounded,  and  ought  not  to  have  been 
sustained. — II.  The  objection  to  tbe  competency  of 
conjoining  this  supplementary  action  with  the  ori- 
ginal one,  in  respect  tbe  record  had  been  closed,  and 
proof  led  before  tbe  supplementary  summons  wsi 
raised,  is  also  unfounded.  The  two  actions  oogbt, 
therefore,  to  be  conjoined,  and  decree  pronounced  in 
terms  of  their  joint  conclnsions. — III.  If  it  he  held 
incompetent  to  conjoin  this  supplementary  action  with 
the  original  one,  the  appellant  is  entitled  to  hold  it 
as  an  original  action,  independent  of  tbe  other,  and 
to  obtain  decree  therein  for  payment  of  such  sams 
paid  or  deposited  in  cash  by  the  bankrupts  to  the  re- 
spondents, not  reached  by  tbe  first  action,  as  have 
been,  or  may  still  be  shown  to  have  been  so  deposited, 
for  the  purpose  of  giving  the  respondents  an  undue 
preference  over  the  other  lawful  creditors  of  the 
bankrupts. 

Answered  in  the  original  action — I.  That  the  re- 
spondents were  not  bound  by  the  private  composition- 
contract,  in  respect  that  all  the  creditors  did  not  ac- 
cede.— II.  The  appellant  has  no  title  or  authority  to 
sue  for  repetition  of  the  difference  between  the 
amount  of  the  composition  ooered  by  William  and 
Henry  Blincow  effeiring  to  their  debt,  and  the  amount 
of  that  debt  itself.  It  is  not  pretended  by  the  appel- 
lant that  he  represents  in  any  way  tbe  creditors  of 
William  and  Henry  Blincow,  or  has  any  interest  in 
their  estate.  At  the  date  of  the  bond  granted  by 
William  Blincow  to  the  respondents,  the  tndividnalii 
whom  the  appellant  represents  did  not  possess  tbe 
character  of  creditors  of  William  Blincow  at  all. 
Their  debts  were  contracted  subsequently,  and  conse- 
quently they  could  have  no  title  to  challenge  tbe  bond 
previously  granted ;  and  neither  can  the  appellant  do 
so  an  their  representative.  It  is  material,  on  this 
point,  to  keep  in  mind,  that  the  challenge  by  tbe  ap- 
pellant is  not  upon  the  Act  1696,  but  on  thegronsd 
of  fraud  at  common  law.  Bot  if  there  be  a  fraud  at 
all,  ft  can  only  be  a  fraud  upon  those  who  possessed 
the  character  of  creditors  prior  to  the  date  of  tbe 
bond,  becatue  the  only  medium  condudetidi  is,  that  ^e 
respondeott  itipnUted  for  and  obtttBed  a  Itiiger  com- 
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position  than  the  other  creditors  of  Willism  and  Henry 
Blincow.  The  ereditors  of  these  indiriduala  had  a 
title  to  challenge  all  ondue  preferences,  had  the  pro- 
poned arrangement  heen  carried  throogb  ;  and  if  the 
estates  of  WilliHra  and  Henry  Blincow  had  been  se- 
questrated in  Scotland,  and  an  arrangement  effected 
with  their  creditor!  by  means  of  a  com  position -con- 
tract, it  has  now  been  adjudged  that  the  bankrupts 
themseWes,  or  their  cautioners  for  the  composition, 
have  a  title  to  pursue  a  declarator  against  any  indi- 
ridnal  creditor  who  has  stipniated  for  and  received 
more  than  the  offered  composition  as  the  price  of  his 
consent  to  the  arrangement,  so  as  to  obtain  restitulloti 
of  the  pnms  illegally  paid,  and  hare  the  whole  debt  of 
the  creditor  forfeited.  But  thniigh  tiie  sums  illegally 
stipulated  for  were  Only  pnid  by  the  bankrupts  after 
the  arrangement  by  composition  was  completed,  it  has 
never  before  been  pretended  that  any  subsequent  cre- 
ditor, or  trustee  for  subsequent  creditors,  had  a  title 
to  challenge  the  payment  on  the  ground  that,  had  it 
not  been  made,  the  sums  might  have  formed  b  portion 
of  the  fund  of  division  among  them.— HI.  The  pay- 
ment of  tlie  secund  instalment  of  the  bond  is  chal- 
lenged exclusively  as  being  contrary  to  the  Statute 
1696.  The  bond  is  not  alleged  to  be  tainted  with 
fraud,  or  to  be  anywise  objectionable  at  common  law ; 
and  the  justice  of  the  debt  for  which  it  was  granted 
haa  never  been  disputed.  The  respondents,  besides 
being  creditors  to  the  amount  of  the  bond  by  William 
Blincow,  were  also  his  ordinary  hankers,  and  trans- 
ncteil  all  bis  ordioary  oash-matters.  It  is  not  alleged 
on  the  record  that  the  bills  presented  by  Blincow  to 
the  respondents  were  not  truly  discounted  fur  his  be- 
hoof in  the  ordinary  coprse  of  trade;  or  that,  on  Tth 
May  1827)  when  the  second  instalment  of  the  bond 
was  paid,  the  respondents  had  the  slightest  idea  that 
Blincow  was  insolvent  or  in  bankrupt  circumstances. 
On  the  contrary,  their  bonafidei  is  distinctly  through- 
out admitted.  The  payment  was  not  made  in  se- 
curity, or  as  a  provision  for  a  contingent  or  futore 
debt,  but  in  liquidation  of  one  then  past  doe. — IV.  If 
the  Act  1696  were  to  be  held  to  apply  to  this  case, 
there  is  scarcely  a  transaction  between  bankers  and 
their  customers  against  which  it  would  not  strike. 
Heretofore,  where  the  debt  is  past  due,  if  payment  be 
made  by  cash  or  by  means  of  drafts  or  indorsations  of 
bills,  without  fraod  or  previous  knowledge  of  impend- 
ing bankruptcy,  the  Act  has  been  held  not  to  apply  ; 
and,  on  the  other  hand,  if  the  debt  be  merely  con- 
tingent, as  in  a  cautionary  obligation,  or  if  the  credi- 
tor be  not  entitled  at  the  time  to  demand  payment, 
then,  if  in  such  circumstances,  money  is  impressed  into 
his  hands,  it  is  not  an  entinction  uf  the  debt,  bat  a 
provision  in  security  of  it,  or  as  a  means  of  afterwards 
obtaining  payment ;  and  the  distinction  between  the 
second  and  third  instalments  of  the  bond  in  question 
was  fully  recognised  by  the  Court  upon'  this  very 
principle. — V.  That  the  payment,  therefore,  by  Wil- 
liam Blincow  of  the  second  instalment  of  his  bond  to 
the  respondents,  falls  within  the  exceptioua  to  the 
SUlute  1696,  it  is  submitted,  is  clear  from  the  deci- 
sions referred  to.  It  was  past  due  on  7th  May  1S27, 
vrhen  an  order  on  the  account-current  was  presented 
for  the  amount,  and  the  debt  to  that  extent  diicharged ; 


and  on  the  14th  there  was  a  balance  in  Blincow's 
favour,  in  account  with  the  respondents,  of  £348,  0. 1 3 . 
Now,  it  is  the  same  thing  whether  the  payment  was 
by  a  draft  or  by  means  uf  cash,  for  the  one  fulls  as 
much  under  the  exception  to  the  Statute  1696  sa  the 
other.  Thus,  if  on  the  duy  when  a  bill  of  exchange 
falls  due,  it  is  retired  by  the  discounting  of  another 
bill,  it  is  held  that  this  is  as  unexceptionable  as  if  it 
had  been  retired  with  cash. — VI.  Suppose  (hat,  in- 
stead of  being  creditors  of  William  Blincow  by  bond 
for  £2500  in  the  English  form,  the  respondents  had 
granted  him  a  cash-credit  in  the  usual  form  in  which 
cash-credit  bonds  are  granted  in  Scotland,  to  that  ex- 
tent, and  that  on  Tth  May  1827,  the  proceeds  of  cer- 
tain bills  discounted  fur  him  had  been  placed  to  his 
credit  in  the  cash-sccounti  can  it  be  questioned  that 
the  payments  were  effectual  to  the  respondents  to  the 
ext«nt  of  the  balance  due  to  them  on  the  bond,  unless 
it  were  alleged  and  proved  that  the  payments  were 
made  with  the  avowed  and  fraudulent  intent  ufgtrin^ 
them  a  preference  over  the  other  creditors  P  That 
preferences  may  be  conferred  at  common  Isw,  by 
means  of  such  payments,  which  are  fniidulent,  is 
clear  ;  but  then  the  averment  must  be  so  laid  ns  to  ad- 
mit of  proofs  of  fraud,  and  it  cannot  be  rciited  on  the 
mere  fact  uf  the  transaction  having  taken  place  within 
sixtv  days  of  the  debtor's  bankruptcy.  Now,  where 
is  trie  difference  in  principle  between  the  case  snp- 
posed  and  the  present?  The  bond  account  and  the 
account-current  were  for  convenience  kept  separate ; 
but  when  the  bund-debt  fell  due  by  instslments  at 
stated  periods,  the  debtor  was  jnst  as  much  entitled 
to  pay,  and  the  respondenta  to  receive  the  amount,  by 
a  draft  on  the  account-current,  as  if  the  debt  had  arisea 
under  the  single  operation  of  a  bond  for  a  caah-ac- 
connt.  it  is  a  case  of  mutual  debit  and  credit.  When- 
ever the  instalment  became  due,  the  operation  on  the 
account  and  the  payment  of  the  instalment  was  a  single 
transaction  in  the  course  of  trade.  There  was  no  se- 
curity or  additional  provision  required  by  the  respon- 
dents, but  so  much  of  Blincow's  debt  as  had  become 
due  was  paid  and  the  debt  discharged.  In  short,  if 
the  Act  1696  contd  be  held  to  apply  to  such  a  case, 
there  is  scarcely  any  transaction  between  bankers  and 
their  costumers  which  would,  in  the  event  of  the  cus- 
tomer's bankruptcy  within  sixty  days  from  its  date, 
be  free  from  challenge. — VII.  The  appeal  taken  against 
the  Lord  Ordinary's  interlocutor  of  June  1831,  be- 
cause it  was  pronounced  with  the  appellant's  consent, 
waa  not  submitted  to  the  review  of  the  Inner-House; 
and  the  bill  of  £155  never  existed  in  the  form  libelled 
on.  Answered  in  the  supplementary  action — I.  The 
respondents  have  not  been  able  to  discern,  in  the  re- 
cords of  the  Court  of  Session,  any  case  in  which  a 
supplementary  snit  was  conjoined  with  another,  where- 
in a  proof  had  been  led  and  concluded,  and  judgment 
pronounced  in  part  disposing  of  the  cause,  either  un- 
der the  old  forms  of  process,  or  since  their  reconstruc- 
tion by  the  Judicature  Statute,  6th  Geo.  IV.  cup.  120. 
By  that  Statute,  no  amendment  uf  the  libel,  or  new 
ground  of  defence,  is  allowed  to  be  staled  after  the 
record  has  been  made  up  and  authcniicHted-  But, 
with  a  view  to  the  case  of  a  pursuer  having  proceeded 
upon  erroneoiu  ioformation,  or  having  npjjiected  fully 
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to  >tate  hia  fKti  or  p1ea>  in  law,  it  in  declared  to  be 
cempetent  to  him,  at  cny  time  Wore  judgment  is  pro- 
noonoed,  to  abandon  the  cause,  on  pajin^f  full  expeniei 
or  coits  to  the  defender,  and  to  bring  a  new  action,  if 
otherwise  competent.  That  was  the  ooucm  which 
the  appellant  siiould  have  followed — 11.  A*  the  or- 
dinary banlcen  of  William  Blincow,  the  respondents 
dimwunted  bills  for  him,  and  placed  their  proceeds  to 
the  credit  of  hii  atconot'Current,  or  applied  them  a* 
he  might  otherwiKe  direct.  They  aUo  received  pay- 
ments into  his  account  in  cash.  But  whether  the  pay- 
ments to  account  were  made  in -the  one  wa^  or  the 
other,  they  were  vouched  by  delivery  to  BImcow  of 
the  usual  written  aclcnowledgments.  As  hig  creditors 
in  a  separate  bond,  they  received  from  BlinCow  two 
cheques,  one  for  the  amount  of  the  second  instalment, 
and  another  for  the  third  instalment.  In  the  action 
on  the  Statute  1696,  bronglit  by  the  appellant  against 
the  respondents,  he  Roiight  for  reduction  of  these  two 
cheques,  and  of  thirty  bills  of  exchange  alleged  to 
have  been  indorsed  by  Blincow  to  the  rexpondents, 
alleging  that,  by  means  of  those  cheques  ana  indorsa- 
tions, the  respondents  had  obtained  an  undue  pre* 
ference  over  the  other  creditors  of  the  bankrupt.;  and 
consequently  that  they  were  reducible  under  the  Act 
1696.  Bat  it  will  be  remembered,  that  there  was  no 
statement  in  the  summons  that  any  payments  in  cnah 
by  Blincow  into  his  account-current  with  the  respon- 
dents were  challengeable  under  the  Act  1696.  By 
the  judgment  of  3d  December  IB28,  the  Court  re- 
duced the  cheque  by  which,  in  extinction  of  the  third 
instalment  of  the  oond,  a  sum  of  money  wai  trans- 
ferred from  the  acconnt-current ;  but  the  effect  of  the 
decreet  by  which  the  cheque  was  reduced,  was  merely 
to  replace  the  money  which,  by  means  of  it,  had  been 
drawn  not  of  the  account-current.  But  then,  in  order 
to  reach  the  payments  by  Blincow  into  thai  account- 
current,  a*  having  been  made  in  violation  of  the  Statute 
1696,  it  was  essentially  requisite  that  (he  Sutute 
should  have  been  libelled  on,  and  tba  grounds  fully 
set  forth  on  which  the  payments  i.n  cash  were  alleged 
to  be  reducible. — III.  The  appellant  maintained,  in 
the  Court  below,  that  in  consequence  of  the  redaction 
of  the  cheque,  every  thing  had  been  reduced  which 
was  reducible,  and  all  that  the  original  summons  re- 
quired, was  a  petitory  conclusion  by  which  which  be 
could  claim  repetition  of  the  payments  made  to  the 
respondents  in  cash.  But  thi^  was  manifestly  ground- 
Jett ;  because  the  payments  in  cash  were  ai  much,  if 
challengeable  at  all,  to  be  challenged  by  calling  for 
the  vouchers  which  instructed  the  payments,  and  by 
libelling  on  the  Statute,  as  the  cheque  was;  and  it  is 
a  rule,  which  is  without  any  exception,  that  there  can 
be  DO  action  of  repetition  under  the  Statute  till  such 
time  as  the  act  of  payment  is  first  declared  to  be  il- 
legal and  subject  to  reduction. 

Lord  ChaneelloT. — My  Lords,  this  ense,  of  Pitison  >.  Allan, 
was  an  action  bronght  by  the  trustee  under  the  ■eqoestralion  of 
Masri  William  Blincow  and  Company.and  of  William  Blincow, 
a  partner  in  that  iunae,  agsinit  Mraara  Aleuniicr  Allan  ind 
Company,  bankers  in  Edinbur§[b,  and  the  individual  partners  in 
that  houK,  the  principal  object  of  which  sriion  was,  to  obtain 
repsyment  of  certain  bubii  whirh  had  been  paid,  at  it  was  li- 
leged,  by  the  bankrapti,  in  contemplation  of  bankruptcy.  Out  of 


the  usual  course  oF  businaas,  snd  for  the  purpose  of  giving  a  pre- 
ference CO  one  creditor  over  others.  Tbere  tras  a  aupplementary 
suit, — for  there  tt«s  a  second  action  ;  and  the  three  matters,  vbfek 
are  cbieBy  for  the  coniidencioB  of  your  Lontuhipi,  raised  at  (fee 
bar,  trcJlrMt,  the  lum  of  jEjOO,  which  was  claimed  to  be  repaid 
in  the  action,  but  from  which  jdaim  the  Court  suoilided  the  de- 
fender,— that  £500  being  the  irtt  instalment  upon  a  bond  of 
£3500,  granted  by  Blincow  to  Messrs  Allan,  or  at  least  £S]5,  ' 
part  of  that  £500  (  the  £S00  having  been  an  old  debt  of  Wil. 
liaoi  and  Henry  Blincow  to  the  firm  of  Allan  and  Compnj;  ' 
and  [bat  £500  baring  been  included  in  the  aum  for  »faieh  the  ' 
bond  was  given.  Under  the  circiun stances  which  I  have  already 
alluded  to,  the  Court  below  assciiliied  the  defender  from  ihis 
conclusion  of  the  suininoiis,  and  in  my  opiiiinn,  justly  and  well 
decided  in  so  ssaoilzieing  bim.  The  condition  of  tbe  offer  of  ' 
cumposition  was,  that  every  creditor  whose  debt  exceeded  £!0 
should  come  in  and  accede  to  that  composition,  nrichin  the  period 
of  one  mcmth, — a  most  important  condition,  and  not  an  unuanal 
condition  in  sncb  arnngements  for  composition.  But  it  is  elcii 
that  no  Bucb  thing  was  done, — tbal,  in  the  language  of  the  Scotch 
law,  the  condition  was  never  so  purified.— that  the  obligation  hsd 
never  attached,  which  was  the  matter  ufeonditioe.  It  i a  clear  that 
all  the  creditors,  or  any  thing  like  all  the  creditors,  to  tbe  amount 
of  £20  and  upwarda,  did  not  come  in  uritfain  a  month,— did  dM 
come  in  within  tbe  lime  for  which  the  bond  was  given  ;  that  is 
not  only  cleat  frum  the  figure*  in  the  caae,  but  it  in  truth  ex- 
pressly admitted  by  the  appellant,  in  the  coune  of  tbe  proceed, 
jngs  in  tbe  cause  ; — it  is  therefore  clear  that  the  parties  irerenot 
under  restriction,  and  that  they  were  entitled  to  include,  on  the 
one  side,  that  debt  of  ££00,  being  an  old  debt.  My  Lords,  I 
may  further  observe,  that  tbe  whole  queation,  attbiHigh  in  a  case 
not  without  difficulty  on  various  points,  was  very  fully  cod. 
iidered,  and  elaborately  discusaed,  with  hia  usual  acntenesi  and 
discrimination,  by  a  learned  Judge,  whose  loss  tbe  Court  of  Ses- 
sion has  now  to  deplore — I  mean  Lri)rd  Newton;  and  notwitb- 
atanding  there  were  some  mallen  on  which  there  was  adiflerencc 
of  opinion  between  that  learned  Judge  and  the  Division  belbis 
u'bich  tbe  case  was  discussed  at  various  times,  yet  no  difference 
appears  to  have  existed  between  that  learned  Judge  and  tb« 
Cuurt  below  which  pronounced  the  interlocutor.  J  have  tbeie- 
fore  no  heaitation  whatever  in  advising  your  Lordships,  on  the 
ground  I  have  shortly  alsted,  to  affinn  that  part  of  the  inter- 
locutor complained  of.  We  now  come,  therefore,  to  the  licit 
point,  which  refers  to  tbe  repayment  of  tbe  second  instalment 
on  the  bond  of  £2500— an  inaulment  of  £833,  6.  &.  principal, 
together  with  £45,  8.  4.  for  interest,  being  the  second  separate 
inntulment ;  for  tbe  third  is  now  out  of  the  question,  at  lent  ss 
far  as  regards  the  repayment, — tbe  Court,  having  held  that  that 
was  clearly  in  contemplation  of  bankruptcy,  and  by  way  of  giving 
preference  to  a  creditor,  and  that  it  woa  out  of  tbe  ordinary 
course  of  businesa,  decreed  repetition,  which  ia  rcpaynentof 
that  third  inatalment,  and  from  that  no  appeal  has  been  pro- 
seculedi — there  is  no  sppeal- — no  appeal  has  been  proeecuted 
by  the  respondent  against  whom  that  decisioo  was  made.  That 
leaves,  therefore,  as  tbe  only  question  (and  that  is,  in  truth, 
the  only  queation  on  which  I  have  entertained  a  doubt,  as  I  atated 
to  your  Lordsbipa  on  a  former  day  when  the  cause  was  beard), 
that  which  relate*  to  the  second  instalmeut  of  £85%  6.  &  It 
will  be  necessary  to  go  a  little  into  the  pleadingl  in  this  esse, 
because  it  is  very  much  upon  the  frame  of  these  pleadings  that  a 
difference  of  opinion  arises  between  myself  and  the  Court  be- 
low, in  respect  of  these  mstters ;  end  upon  which  point  I  am 
about  to  recommend  to  your  Lordships  to  reverae  this  part  ol  iha 
interlocutor,  and  to  remit,  with  directions  to  the  Court  below. 
The  third  bead  of  the  revised  condescendence  sets  forth  the  al- 
legations of  the  pursuers,  wilb  respect  to  this  sum, — that  it  wsa 
"  in  the  knowledge  of  the  insolvency,  and  in  contemplation  of 
tbe  impending  public  bankruptcy  and  sequeslration  of  tbe  eslstes 
of  the  said  William  Blincow  and  Company.and  William  Blincow, 
tbht  they  made  and  granted,  to  and  in  favour  of  the  defeudera  in 
aecurity,  and  in  the  view  of  giving  them  a  prefeicoce  for  pay- 
ment of  their  said  prior  debt,  by  help  of  tbe  cheques  after-meit- 
tioned,  indoraaliona  by  tbe  social  firm  of  William  Blincow  and 
Company,  to  the  eighteen  bills  first  enumerated  in  tbe  summons, 
amounting  to  the  sum  of  flOOlf  I  js.  j  and  thereafter,  on  the 
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30th  da;  of  the  tuie  montb,  ^lUtui  BliiMOwdid«l*o,witb  tha 
ume  Titir,  gimnt  indomtioDB  in  tbeoid  wcUl  firm,  to  the  eight 
bills  tberdn  next  enutneraied,  amau'iitinB  to  ibe  auin  of  £276, 
ia.  9d. ;  mi  luily.'witb  tbe  Mine  new,  he  gnnted  Indorrationi 
In  fuour  of  Uie  defenders,  to  tbe  four  bill*  lut  therein  enutne' 
tBted."  It  tbiu  itktn  in  the  next  head,  which  ii  the  fourtb, 
that  William  Blincow  did,  on  the  7tfa  of  Ha;  1B2T,  within 
I  went;  three  dijn  of  tbe  twnkruptc;,  make  and  gnuit  two 
tbequet,  addretaed  to  the  defenderi,  and  lubicribed  by  bim,  nn- 
der  Ihe  iodal  firm  of  William  Bllncow  *nd  Company,  for 
£S3.%  S.  &  and  £i5,  6.  6.  Then  it  ia  stated  in  tbe  iiith  bead, 
■nd  pleaded  dirccllr.  "  that  tbe  indorwtiona  of  (he  said  thirty 
bitlt,  the  three  diequen  for  the  apparent  proeeedi  of  the  bill*, 
were  made  and  gruited  by  William  Blincov,  in  order  to  aerure 
to  the  defenders  a  prefeTence,  out  of  tbe  proper  ettale  of  Wil- 
liaiD  Btinrow  and  Company,  for  payment  of  their  prior  debt. 
And  that  before  receiving  the  indorutioni,  and  crediting  tbe 
banknipla  with  tbe  proceed*  of  the  bill),  and  iberesfler  giving 
up  the  £2500  in  eiebange  for  the  pretended  chequei,  tbe  de- 
fenders stipulated  for,  and  rcceired  an  obligation  from  the  lau- 
tionera  in  [he  bond,  giuranleeing  payment  of  a]l  tbe  bills  so  in- 
dorsed CD  tbem  by  the  bankrupts ;  in  consequence  of  which  obli- 
gation, Valentine  Blincow  has  since  been  called  upon,  and  has 
Cid  iome  of  the  bills  wbicb  were  not  retired  when  due."  Now, 
re  were  allegatiqns  of  the  utmost  importance  to  the  point 
rained,  upon  the  first  psrt  of  the  pleadinEn — I  mean  that  which 
is  both  pleaded  and  raised  in  tbe  libel  of  summons,  and  which 
■et*  forth,  or  ought  to  let  forth,  diitinctly,  the  ground  of  objec- 
tion— the  Impending  bankruptcy — the  knowledge  of  tbe  bniik- 
ruptcy — tbe  subsisting  insolvency — tbe  whole  of  the  proceedirigs 
out  of  the  ordinary  couiw  of  buainess — the  giving  the  preferencs 
to  one  creditor,  or  dne  body  of  creifiton,  over  the  others.  Un 
tbe  other  side,  by  the  defender,  these  allegations  are  met  by 
counter  allegaliona;  and  my  first  observation  upon  that  part  of 
tbe  pleadings  is,  that  in  the  aniwers  to  the  condescendence,  in- 
stead of  directly  stating  what  avermrnta  in  tbe  condencendence 
the  defenders  deny,  and  what  they  admit,  they  state,  first,  it  is 
true,  generally,— that  they  admit  to  much  i  but  then,  with  respect 
to  all  that  is  most  matenal, — 1  mean  the  third  and  iubsequeni 
bcBili  of  this  division  of  tbe  condescendence,  those  averments 
wbicb  I  have  menlioned  as  most  material,  and  have  read  in  niib- 
■tsnce  to  your  I»rd>hijw,-.as  to  all  those,  there  is  no  distinct 
•Mtement  in  (he  aniwere,  of  what  the  defenders  admit,  and  what 
they  deny,  of  these  mHterial  avermenls.  On  Che  contrary,  tliey 
at>te>  '*  The  remaining  article*  of  the  condescendence  ere  iteiiied, 
in  so  far  ai  they  are  inconsistent  with  the  following  statement  i" 
mttd  then  comes  ■  statement  neuly  is  long  as  the  sulcineiit  in 
the  condeM:endenee.  Now,  it  is  quite  clear,  that  there  cannot, 
by  pufsibility,  be  a  more  iiiconTeiiieiiC  mode  of  proceeding  than 
this.  I  will  aaiume,  for  the  present,  thst  it  is  conceded  tbat 
the  pleadings  should  contain,  not  merely  the  averments  of  the 
fact,  without  the  evidence,  leaving  the  party  afierwardi  to  biing 
forward  his  evidence  to  prove  that  fact ;  I  will  assunie,  fur  the 
preeent,  tbat  it  is  a  Gt  and-  proper  node  that  you  should  first  sec 
furtfa  tbe  f^ls  you  intend  to  rely  upon,  either  as  the  ground  of 
your  claim,  ores  tbe  ground  of  your  defence  ;  and  th«t  you  should 
■flerwaj-di  set  forth  all  the  evidence,  by  way  of  separate  aver- 
ment,— alt  the  evidence  whereby  you  intend  to  pruve  the  fact 
you  aver — whereby  you  propose  to  support  your  avermenL  I 
will  assume,  for  tbe  present,  tbat  that  is  a  fit  and  proper  mode 
of  pleading, — not  ihat  any  pleailer  ever  could  think  so.  and  nut 
that  I  ever  thuugbt  so  ;  but  because  it  is  the  inveterate  ptaclice 
of  Scotch  pleading,  and  because  It  ia  the  mode  in  which  pleading 
)■  carried  on  in  Scotland  -,  I  sasume  thst  it  is  tbe  right  method, 
■nd  tbat  it  is  fit  to  plead  til  tbe  evidence,  as  well  as  all  tbe  facts  ; 
still,  I  aay,  that  a  more  incourenient  mode  of  pleading  the  evi-' 
dence,  and  setting  forth  tbe  itatement  of  tbe  evidence^  caiiliot 
be  'Well  imagined,  than  [he  mode  here  followed ;  for  what  i*  the 
eonsequcDTe?  Instead  of  ■  clear  issue  being  talsed  upon  each 
mattler  that  is  pleaded,  tbe'affirmative  of  the  one  aide  buing  met 
by  the  nqcative  of  the  other  party,  and  the  Court  la  under  no 
difficult  in  at  once  apprehending  what  the  matter  In  diipnce  be- 
tire«n  the  parties  Is,  and  what  la  the  matter  in  dispute  which  the 
(3oi)rt  is  ta  try,  or  pot  in  •  course  of  tiisl ;  instead  ot  that,  it  ii 
ncceuwT  for  the  Court  to  compare  tbe  two  statcmenu  (ogetlier. 


•nd  then  to  find  out  bow  far  the  statements  are  in  ,       . 

having  ascertained  tbat  tbey  are  in  some  points  of  view  incon- 
ristent,  and  in  what  points  tbey  ate  inconsistent,  the  Court  i* 
left,  in  fact,  to  frame  an  issue  lor  itself,  snd  to  say,  tbe  putsun 
says  so  and  so ;  but  tbe  defender,  without  denying  it,  says  so  and 
so ;  and  in  so  fur  as  what  the  defender  aaya  is  difierent  frnm,  and 
inconsistent  with,  what  the  pursuer  aaya,  in  so  far  it  i*  to  be 
held  that  the  matter  is  in  diipute, — and  thereupon  mnst  be  tbe 
issue  between  the  psrties,  and  thereupon  must  be  the  conflict. 
That  is  not  what  the  Court  ought  to  be  called  upon  to  do,— the 
pleadings  ought  to  raise  the  issue, — the  pleadings  ought  not  to 
leave  a  doubt  in  the  mind  oF  those  who  read  [hem,  tha[  [here  is 
an  nffinoative  allegation  on  tbe  one  side,  and  a  negative  allega- 
tion on  the  other ;  and  Chat  would  show  the  Court  which  ia  to 
try  it,  or  send  it  to  be  tried,  what  ia  the  question  which  is  to  b« 
decided  between  the  parties.  It  is  perfectly  dear,  tbat  in  going 
through  the  whole  of  the  facts  which  are  meant  to  be  set  forth 
[whether  a  general  fict  is  intended  to  be  proved,  or  Che  fact* 
wherein  it  is  meant  to  be  said  comiats  the  proof  of  that  general 
fad,  or  even  joining  both  together),  some  such  course  as  tbii, 
wbicb  1  am  about  to  state,  ought  to  be  adopted,  and  not  aucb  • 
course  as  tbat  which  I  complain  ia  now  adopted  :  First,  the  de- 
fender, going  through  tbe  pursuer's  statement  of  facts,  one  after 
the  other,  ought  distinctly  and  clearly,  upon  each,  to  say  "  ad- 
mitted," or  "  denied."  It  admitted,  there  ia  an  end  of  the  ques- 
tion. If  denied,  then  it  may  be  either  a  general  denial.  Ml 
entire  denial,  or  it  may  be  a  qualified  denial ; — if  it  is  a  general 
denial,  the  issue  is  at  once  raised — tbe  sffirmative  is  met  by  k 
negative.  If  it  Is  a  qnaliHed  denial,  then  the  qualification  must 
be  slated.  To  the  denial  must  be  added  tbe  circumstances  sd. 
ml  [Jed,  which,  from  the  exceptions  to  the  denial,  and  then  deduct- 
ing, as  it  were,  tbat  which  is  excepted  from  the  denial,  it  will 
distinctly  appear  what  ia  In  lasue  between  the  portiea.  Then  if, 
after  going  through  the  whole  of  the  pursuer's  itatement  in  this 
faahion,  [he  defender  still  finds  that  there  Is  anything  to  add 
beyond  the  mere  meeting  of  bis  antsgoniit'i  averments,  as  in  thq 
mode  of  pleading  now  adopted,  it  is  fit  be  should  add  that  state- 
ment of  Ilia  own, — that  mode  of  pleading  keeps  every  thing  dis- 
lincL  You  sec  all  which  isadmitted  on  the  one  band,  and  all  that 
Is  denied  on  the  other ;  and  you  are  not  left  to  calculate  and  to 
guess ;  for  the  statements  being  involved,  as  they  are  here,  yon 
are  almost  left  to  conjecture  what  the  reul  points  of  difference  in 
matters  of  fact  are  between  the  partlea.  However,  although  tbil 
mode  of  pleading,  which  has  been  here  adopted,  is  by  no  mean* 
unusual  in  a  condeacendencs  in  Scotland,  and  although  it  is  sub- 
ject to  the  remark  I  have  now  made,  one  thing  la  perfectly  dear, 
tbat  with  a  little  trouble,  and  by  comparing  the  two  ataiementa 
the  one  with  the  other,  you  do  find  that  [here  are  most  import- 
other,  but  coming  within  the  deacription  of  being  a  denial  of  the 
pursuer's  statement — "so  fur  as  tbey  are  inconalMent  with  the 
following  statement,"^ though  there  are  matters  in  "  the  follow- 
ing *tBtement"incon*istentwithtbe  pursuer's  statement,  in  direct 
oppoaitian  to  it,  and  wbicb  do  raise  a  direct  issue  of  fact.  Thus, 
to  go  no  farther  than  the  last  subdivluon  of  ^lat  third  head.  "  It 
is  denied," — says  the  defender  in  his  answer, — "  tbat  the  bilb 
were  discounted  by  the  defender*,  except  in  the  usual  courae  of 
busineaa.  It  is  denied  that  the  Indorsationa  were  mode  with  the 
view  of  granting  them  an  undue  preference  in  aeclirity."  Now, 
"  the  usual  course  of  buaine*i,''aDd  the  "  undue  preference,"  are 
of  tbe  utmost  passible  importsnce,  in  point  of  fact,  to  tbe  deci- 
sion of  Che  whole  question  between  tbe  parties,  a*  to  the  sepond 
instalment  The  one  party  says  it  was  oot  in  tbe  usual  coutae 
of  business,  and  Che  other  aaya  it  waa  in  the  usual  course  of 
business ; — tbe  one  aays  it  was  with  *  view  to  giviiqt  ■>>  undue 
preference;  the  other  partysayslt  was  without  the  view  of  giving 
a  preference.  Here,  therefore,  upon  these  two  averments,  there 
is  ■  distinct  and  direct  conflict  between  the  paniM.  Then,  tbe 
defender  having  denied  witb  more  or  less  clnrnest,  but  still  sul^ 
sCantially  having  denied  these  matters,  which  are  more  or  let* 
clearly,  but  still  substantially  averredi.  be  tbinks  it  neceasary  to 
add  a  denial  of  tbat  which  I  cannot  find  to  have  been  averseo  at 
all  in  tbe  pleadings,  and  which,  if  it  bad  been  averred,  I  li),cline  to 
think  with  the  Court  below,  in  point  of  law,  would  have  been  an  ir- 
rclevwit  avctmeat.     He  deniu  "  that  tbe  chcquei  were  rectived 
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veraient — I  may  be  iiiiiUiken — 
no  avennent  [broiighuiit  the  cotideiceiidence,  or  iLe  cogniuiice 
of  the  itefenilers,  Metin  Allan,  of  tbe  insoWene;  ot  the  psrtin 
■I  tbi  lime  the]'  recciveil  the  chequei ;  ktid  I  indine  to  the  opi- 
nion Mated  in  the  Court  belovr,  that  it  is  not  necesury  tbac  you 
■bauld  proTe  chat  it  was  within  ihe  icnovledge  of  the  party  re- 
ceiving those  cheques  which  were  so  paid.  However,  ao 
it  stands  upon  the  condescendence  and  answers.  Then  come 
the  pleas  in  taw,  which  are  stated  by  bo[h  sidesi  and  if  I  have 
had  mueh  to  observe  upon  tbe  mode  of  pleading  which  has  been 
adopted  in  the  former  stage — namely,  that  of  which  the  peculiar 
province  is  to  raise  tbe  isaue  of  fact  between  the  parties — I 
own  I  feel  that  I  have  still  more  right  to  obserre  upon  tbe  mode 
of  pleading  adopted  in  tbe  second  stage — namely,  that  which  ii 
to  raise  the  issues  in  law  between  the  partiea.  These  pleas  in 
law,  as  I  understand,  ought  to  consist  of  mere  allegations  of 
matters  of  law.  and  ought  not  to  be  mixed  up  with  averments  of 
matters  of  fact.  Now,  your  Lordahipa  will  find,  on  both  tides, 
FMch  a  miiture  in  this  case  of  both,  as  makes  It  hardly  poaaible 
for  the  Court  to  deal  with  the  matleri  of  law ;  because  it  is  en- 
tirely indistluct,  whether  they  mean  to  rely  upon  the  averment  of 
the  matter  of  fact  or  not.  There  is  an  averment  of  fact  on  tbe 
one  side,  met  with  a  denial  on  the  other  untcn  conieziu,  and 
mixed  with  the  pleading  upon  matters  of  law.  Thus,  under  the 
third  bead  of  tbe  plpBS  in  law  for  the  pmsuer,  the  pursuei  sets 
forth,  [bat  "  the  iiidonacions  of  the  bills  libelled,  and  the  chequei 
granted  by  the  bankrupts,  on  or  about  the  7th  and  12th  May 
1827,  within  sixty  days  of  the  sequestration,  for  the  amount  of 
ibe  second  and  tbird  instalments  of  the  £2MQ  bond,  are  re- 
ducible, and  fall  to  be  reduced,  under  the  Act  of  1696,  as  be- 
ing an  indirect  mode,  oat  of  tbe  common  course  of  buiincaa,  of 
giving  the  defenders  an  undue  preference,  to  secure  payment  of 
the  debt  due  to  them  on  the  aald  bond."  Undoubtedly  it  may 
be  said,  that  Ibis  assumes,  in  order  to  apply  the  Act  of  1696, 
that  tbe  payment  was  out  of  the  common  couiae  of  business, 
for  tbe  purpose  of  giving  an  undue  preference.  It  may  be  said, 
no  doubt,  that  this  IS  the  pursuer^  statement  merely  of  a  plea 
in  law,  or  a  conclusion  of  law,  wbich  be  intends  to  raise,  upon 
tbe  assumption  that  be  is  correct  in  bis  arermrnt  o(  fact — that 
in  taking  his  averment  of  fact  to  be  accurate,  tbat  conclusion  in 
law  would  follow.  Then,  how  is  this  met  by  the  defender? 
He  does  not  meet  that  plea  by  a  denial ;— he  dues  not  say,  admit- 
ting the  fact  to  be  as  yon  have  averred,  your  conrtusion  would 
not  follow;  but  he  gives  his  own  conclusion  of  law  from  the 
facta  he  states;  and  as  the  pursuer  raises  bis  own  conclusion 
from  bis  mode  of  staling  tbe  facta,  so  (be  defender  raises  his 
concluaioo  from  his  mode  of  staling  tbe  facts.  But  ifil  should 
be  remarked,  that  this  ia  a  sufficient  Justification  of  this  mode 
of  pleading  adopted,  there  Is  one  course  that  (bis  does  not  enable 
the  parties  or  the  Court  to  adopt  at  all.  Suppose  the  defen. 
der  were  to  admit  Che  facts  as  stated  by  tbe  pursuer,  be  denies 
them  ;  but  supposing  he  admitted  the  facts,  or  some  of  the  facts, 
•a  stated  by  the  pursuer,  it  would  not  by  an;  means  follow 
tbat  he  might  not  deny  hia  law— that  would  be  what  we  call  de- 
inurring.  He  would  say,  admitting  your  prapositlon  of  fact,  your 
conclusion  of  luw  does  not  foltuw,  but  an  opposite  conclusion, 
or  a  somewhat  different  conclusion  of  law  follow*.  Ench  takes 
his  own  view  of  the  facts,  and  each  raises  his  own  Inference  of 
law,  from  bia  own  inconsistent  view  of  the  facta;  for  tbe  de- 
fender says,  "  the  indorsation*  upon  the  liills  sought  to  be  re- 
duced were  granted  in  the  course  of  trade  for  tona  Jidt  con- 
sideration,— (be  bills  being  regularly  discounted,  and  the  proceeds 
entered  to  the  credit  of  William  Ulineow  and  Company,  in  [be 
account-current  kept  between  them  and  the  defenders.  Tbe 
cheques  specially  mentioned,  were  presented  to  the  defender*  in 
the  usual  course  of  business,  and  immediately  entered  to  the 
debit  of  tbe  parties'  tnih-aceount."  Now,  in  no  mode  whatever 
of  viewing  the  subject,  and  upon  no  principle  of  pleading  what- 
ever, even  admitting  that  the  ground  of  defence,  and  the  mode 
of  pleading  I  have  adverted  to,  might  be  taken  to  be,  and  were 
■  substantial  one,— allowing  it  to  be  sufficient  tbat  each  party 
pleaded  the  law  as  he  deemed  it  to  arise  upon  his  own  view  of 
Ibe  facts. — on  no'iuch  ground,  and  by  no  such  admission,  can  I 
justify  this  averment ;  for  thia  i«  not  au  averneni  in  law  at  all,— it 


isa  separate  and  distinct  avement  offset.  "  Thechequea  iped*)- 
ly  mentioned  were  presented  to  tbe  defenders  in  tbe  nsml 
course  of  business,  and  immedistely  entered  to  the  debit  of  (he 
parties'  casfa-Bccount ;"  and  that  ii  not  made  a  plea  in  law,  irhicb 
IS  a  mere  allegation  of  Ukk,  by  adding,  •■  Bell,  Vol  1.  p.  912. 
Cases  referred  to;  Vol.  II.  p.  I2S  and  124."  &c  I  will  an- 
swer  for  it,  that  in  no  page  or  volume  of  Mr  Bell  will  there 
be  found  an  authority  for  this  atalement,  (bat  the  cheques  tft- 
cially  mentioned,  and  paid,  and  indorsed,  by  Meaan  Blmeoir  to 
Messrs  Allan,  were  presented  to  Messrs  Allan  In  tbe  aiiu] 
coarse  of  business,  and  were  immediately  entered  in  tit  books 
of  Mesars  Allan  to  the  deUt  of  Che  cash  account  of  Ulttan 
filineow.  I  will  venture  to  say,  there  is  not  a  word  of  either 
Allan  or  Blincow.  or  their  caah-Bccount,  to  be  foand  in  either 
volume  firic  or  volume  second  ttf  Mr  Bell'*  work  ;  So  (hi(  it 
mast  apply  to  the  preceding  averment  of  fact,  and  not  to  the  in- 
ference of  law  intended  to  be  raised  upon  tbat  statement.  No* 
let  us  see  what  that  inference  of  law  ia:  "  Tbe  Indonilicas 
upon  tbe  bills  sought  to  be  reduced  were  grsnted  in  (be  couns 
of  trade,  for  bona  jidt  Co nsi derations"  There  is  no  autburity 
for  tbat  in  Mr  Bell ;  for  that  is  matter  of  fact  referring  to  the 
particular  tranaartlons  between  tbe  Blincows  and  ike  AIIuds,— 
"  tbe  bills  being  regularly  diseoanted,  and  tbe  proceeds  euiered 
to  the  credit  of  William  Blincow  and  Company,  in  (he  aeeount- 
current  kept  between  them  and  (he  defenders.  Tbe  cheques 
tpecially  mentioned,  were  presented  to  the  defcndett  in  (be 
usual  course  of  bueinesi,  and  immedialely  entered  (o  (he  delnc 
of  (be  parlies'  cash-account :"  Tbat  is  all  the  rest  of  (he  (bird 
head  of  the  pleas  in  law ;  and  for  that  which  ia  a  pure  ststroeat 
of  (kX,  from  banning  (o  end.  without  a  word  of  law  in  it— 
without  any  thing  that  can  lead  any  boi'.y  who  reads  it,  to  kaow 
what  law  is  intended  to  be  raised  upon  those lacti — (ha(  is  stB(- 
ed  as  tbe  defenders'  third  plea  in  law;  and  to  give  some  rotoDrlo 
it,  as  matter  of  law,  reference  is  made  (o  Mr  Bell's  work,  and 
other  teit-writen  :  Therefore  it  is  quite  clesr,  in  no  manner  in 
wbich  this  can  be  viewed,  can  it  be  considered  a  matter  of  law. 
Now,  my  Ixirds,  this  is  not  only  an  observation  upon  this  incor- 
rect manner  of  pleading,  and  wbich  may  be  made  more  gene- 
rally than  as  having  a  specific  application  to  (his  case,  but  ic 
goes  very  far  to  show  into  bow  entangled  a  situation  this  ques- 
tion baa  been  got ;  for  I  do  maintain,  (bat  throughout  (here  his 
been  no  due  sepsration  of  the  mactert  of  law  and  of  fdct,  snd 
(bat  the  Court  haa  had  to  give  ila  jndgment,  in  varioas  stages  of 
this  case,  without  ever  having  (be  law  separated  from  (he  fsct, 
or  without  baving  (he  fact*  ascertained.  The  (act*  are  iio(  it- 
mit(ed,  they  are  disputed  between  the  parties  to  this  hour.  The 
Court  has  proceeded  upon  a  complicated  view  of  (he  case,  as- 
suming tbe  facts  to  have  been  as  stated  in  one  way  or  tbe  other, 
or  (bey  could  never  have  come  to  a  decision  upon  the  natter  ii 
dispute.  I  do  not  mean  to  aa/  that  tbe  Court  baa  not  the  power 
of  deciding  without  a  jury,  but  I  cannot  help  lamendrg,  (bit 
when  they  were  sending  one  issue  to  be  tried  on  one  part  of  the 
caae,  which  was  most  properly  sent,  and  most  properly  tried,  I 
cannot  but  greatly  regret  that  Chey  did  noc  send  an  i»ue  be- 
tween the  parties,  as  to  a  fact  so  material,  for  disposing  of  (be 
ques(ion  touching  the  second  instalment,  the  undue  prefermce, 
as  to  its  being  in  Ibe  ordinary  courae  of  dealing,  and  alto  ai  to 
the  knowledge  of  tbe  party  of  the  inaolvenc  slate  of  tbe  bank- 
rapt*.  I  have  stated,  that  Lord  Newton,  with  hi*  usual  dlKti- 
minarion,  dealt  with  the  parts  of  the  case  before  him  in  tbe  va- 
rious stages  (brougb  which  it  wenL  1  will  now  call  the  stKo- 
tion  of  your  Lordships  to  a  very  able  note  of  that  teamed  Judge, 
annexed  to  hi*  interlocutor  of  tbe  12th  of  November  1898.  and 
this  will  illustrate  Ibe  inconvenience  of  this  mode  of  plesding; 
This  was,  of  course,  after  tbe  defencei  had  been  closed,  and  (hi 
pleas  in  law  and  condescendences  opon  the  facts  bad  been  lodg- 
ed. "  It  is  said,  however,  by  tbe  (lefenders,  that  being  his  or- 
dinary bankers,  tfaey  discounted  the  bill*  in  question  in  the 
course  of  trade,  and  only  applied  tbe  balance,  which  stood  in  his 
favour  on  their  running  account,  to  the  payment  of  tbe  instal- 
ments of  tbe  bond,  in  consequence  of  bis  order  to  that  effect; 
that  tbe  pursuer  bos  noc  averred  in  tbe  record,  that  they  were 
in  (be  knowledge  of  the  impending  bankruptcy" — I  have  already 
slated  to  your  Lordships,  that  1  can  find  no  such  BTemieDt  M 
fBCt-~"  snd  i*  not  entitled  10  aHume  ID  aiiUiiMiit,  thai  tbey  acted 


jOO'^Ic 


18SS.] 


THE  SCOTTISH  JURIST. 


li  kirawledge.''     Tben  hii  Lordibip  goM  on,—"  It  i>  not 

j(r^,  however,  to  tbe  opention  of  tb<  Act  of  1690,  ibat 

the  creditor  shall  be  proved  to  bave  been  in  the  knowledge  of 
the  impending  bankniptrj,  or  guilty  of  ^ud,  in  uceptiiie  of  the 
security.  It  ii  enough  if  Ibe  debtor  Intend*  to  fiiTour  bim,  iiTid 
to  gire  ■  preferrnre  over  fail  other  credllora.  Now  it  seemt." 
s(ys  hi*  iJoidibip  "  from  tb*  cirrumKtKncet,  pretty  obvioui,  that 


Tt'ow  thii  may  betnie — there  is  no  doubt  it  may  be  truei  but  to 
far  from  being  Bdmitle^,  he  does  not  say  it  is  admitted  ;  be  siyl, 
"  it  ■eemi  pretty  obviou*;"  but  so  far  from  its  bein^  proved  to 
be  true,  it  i*  one  of  the  tubjecta  of  denial  of  the  defender!, — itii 
di-nied.  tbougb  undoubtedly  it  is  aucrted  on  tbe  other  aide,— these 
facts  are  unqueationnbly  in  dispute — "  it  ia  denied  that  the  in- 
dorsations were  made  with  the  view  of  granting  them  an  undue 
preferfnce  in  security." — "  Indeed"  say*  his  Lordahip,  "  if  they 
irere  able  to  fulfil  their  engagement  under  the  bond,  they  bad 
the  real  interest  i  and  tbe  effect  of  the  payment  was  to  serure 
them  a  preference.  In  auch  ci re um stances,  atid  considering  that 
tbe  third  instalment  of  tbe  bond  nas  not  payubte  for  snme 
mouths  afterwards,  the  Lord  Ordinary  thinks  it  questipnable  if 
the  trantattions  can  be  said  to  be  ao  dearly  in  tbe  usual  course 
of  trade  as  to  form  an  exception  to  the  rule  of  the  Statute  ;" 
nnd  foi  that  mton,  your  Lordships  see  he  ri^poited  the  case  to 
the  Court.  It  is  quite  clear  that  L«rd  Newton  states  ivhat  tiie 
inclination  of  his  own  mind  was  upon  the  fact,  but  that  he  was 
stopped  from  coming  to  a  decision  by  the  state  of  the  pleadings, 
and  by  there  being  no  setllenient  of  that  disputed  point  of  fact. 
On  these  issues  of  fact  and  pleas  in  law,  the  parties  then  pro- 
ceeded to  tbe  First  Division,  and  tbe  First  Division  pronounced 
Ibe  interlocutor  first  appealed  from.  I  need  not  trouble  your 
Lordships  by  referring  to  tbe  first  binncb  of  that  interlocutor, 
with  reKpect  to  the  ^500  or  the  £375,  which  1  hare  tuggesled 
yoii  ought  to  iRirm  ;  but  the  next  relates  to  the  instalment  in 
question;  and  then  they  sustain  tbe  defence, — they  held  it  to  be 
>  legal  and  valid  defence,  "  and  assoilzie  (be  defendels  from  the 
ctttim  relative  thereto,  and  decera;"  and  then,  With  respect  to  the 
third  Instalment,  ibev  find  it  was  not  legal ;  and  that,  as  I  bave 
staled  to  your  Lonlsaipa,  is  not  denied.  Great  doubt  appears 
to  have  been  entertained  when  tbe  cause  was  remitted,  upon  the 
the  third  or  tut  branch  of  tbe  inreclocutor,  to  the  Lord  Ordi- 
nary, as  to  what  tbe  precise  meaning  of  Ibe  remit  was ;  and  as 
the  parlies  differed,  he  thought  it  fit  to  report  the  matter  upon 
cHsea,  to  enable  bim  to  decide,  without  going  back  to  tbe  Court, 
tvhicb  of  the  parties  was  right  in  tbe  con  el  ruction  put  upon  tbe 
meaning  of  the  remit.  Then,  my  Lords,  the  matter  is  sent  back 
upon  the  remit,  with  ■  direction  which  leads  the  Lord  Ordinary 
to  send  an  issue  to  be  tried,— that  issue  was  tried  ;  and  upon  the 
finding  of  the  jury,  first  the  Lord  Ordinary  pronounced  a  very 
able  interlocutor  on  the  18ib  December  1S30,  to  which  are  ap. 
pended  eertain  observations  oF  very  great  importance,  and  with 
the  greatest  part  of  which  I  entiielv  coincide  ;  and  that  brings 
the  matter  again  as  to  that  branch  of  it  that  was  in  question 
before  the  jury  upon  tbe  trial  before  tbe  Cuurt,  upon  which 
they  proceed  to  pronounce  the  second  interlocutor  appealed 
from,  and  then  a  further  proceeding  is  rendered  necessary  by 
that  intertorulorbefore  the  Lord  Ordinary;  and  taking  all  those 
tiilerlocutora  together,  tbe  first,  second  and  third,  snd  that  of  the 
Liord  OnliiHiry,  both  as  regaida  the  question  of  coets  and  tbe 
other  lualtera,  (hut  which  question  of  costs  he  appears  to  hsve 
decided  with  very  great  distinctness,  and  with  bis  usual  ability, 
and  he  seems  to  have  disposed  of  these  questions  in  a  manner 
with  whiebl  sm  perfectly  satisfied)  upon  tbe  whole,  Ishould 
therefore  move  your  Lordships  to  affirm  all  these.  But  the  part 
which  I  conceive  cannot  stand,  is  tbat  finding  with  respect  to 
the  second  inatslmeni ;  and  1  absll  therefore  move  your  Lord- 
ships, that  in  affirming  the  other  interlocutors,  the  last  and  tbe 
first  interlocutors,  to  reverse  that  declaration  as  to  the  second 
interlocutor,  and  to  remit  to  the  Court,  with  directions  to  have 
an  issue  tried  upon  that  second  instalment ;  (hat  issue  being 
raised  with  more  or  less  distinctness  by  the  pleadings,  and  that 
issue  substantially  being,  whether  or  not  payment  was  made  in 
tbe  way  alleged  by  the  pursuer,  or  in  [he  WHy  alleged  by  the  de~ 
fcudcn  7  If  it  is  in  the  way  alleged  by  tbe  pursuer,  tbcit  tbat 
Vol.  VI. 


there  shall  be  a  repetitioD  of  it  under  tbe  Act,  and  it  is  reducible 
under  the  Act  of  1696 :  If  it  be  in  Ibe  way  alleged  by  the  de- 
fendera,  it  shall  stand  aceording  to  the  second  finding'of  the  first 
interlocutor;  hut  in  all  other  reapecti,  except  in  so  far  aa  any 
other  part  of  these  interlocutors  nay  be  liable  to  be  varied,  to 
make  them  consistent  with  this,  that  they  shall  be  affirmed. 
This  brings  me,  my  Lords,  to  the  third  and  last  head  to  which  I 
have  to  call  your  attention, — and  tbat  ia,  the  qusstiona  connected 
with  the  supplemental  suit  1  am  of  opinion,  in  the^rM  place, 
that  the  Court  below  was  right,  for  tbe  reasons  assigned  by  the 
Lord  Ordinary,  and  which  were  appended  to  one  ta  bis  opini- 
ons, in  not  conjoining  the  two  actions.  I  am,  in  tbe  neif  place, 
of  opinion,  though  that  appears  to  bave  been  held  dnubllul  by 
the  learned  Judge  to  whom  1  have  referred,  tbat  the  verdicC 
in  the  first  action  is  evidence  between  the  parties  to  the  sup- 
plemental suit. — it  ia  a  verdict  between  the  same  parlies,  and 


but  thirdly,  I  am  of  opinion  tbat  the  second  suit  (the  supple. 
mentary  suit)  is  deficient  in  the  necessary  reductive  conclusions — 
thdl  there  is  not  the  necessary  reductive  conclusions  in  tbe  libel 
and  summons,  and  tbat  clearly  that  is  not  supplied  by  the  words 
at  the  bottom  of  folio  two,  and  at  tbe  top  ot  folio  three,  of  the 
appellant's  cate,  "  in  addition  to  the  conclusions  in  tbe  foresaid 
action," — it  can  in  no  way  assist  to  repeat  in  (iie  libet  and  sum- 
mons, the  conclusion  of  former  aciions ;  snd  therefDre  those 
reductive  conclusions  being  necessary,  and  not  being  to  be  found 
in  this  case,  their  Lordships  did  well  in  pronuuncing  the  in- 
terlocutor in  the  stippleuiental  suit,  which  la  now  the  subject  of 
appeal.  In  both,  therefore,  of  these  appeals,  what  I  shall  recom- 
mend to  your  lordships  to  do  is  lliis, — to  afBrm  tbe  interlocutor* 
complained  of  in  all  respects,  except  in  so  far  as  regards  tbe  se- 
cond finding  of  the  first  interlocutor  complained  of,  and  touch- 
ing tlkat,  to  remit  to  their  Lordships,  with  directions  to  bave  an 
issue  tried  upon  the  second  interlocutor  io  queillon. 

f  nterlocatorg  ia  part  affirmed,  and  In  part  ratied  ; 
snd  caoses  remitted,  with  direction*. 


aotb  May  1827;  Sbkw,  Vol.  V.  p.  7-29.  Scott  >.  Naplerj 
Sbaw,  VII.  p.  338.  Dougall  v.  Campbell;  Shaw,  Vll.  p. 
460.  Lyie  and  Trustee  r.  Balfour  and  Dunlop  ;  Scottish  Jurist, 
I7th  November  IB30.  Thomson  c.  Gilkison,  18lh  November 
1830 ;  Scuttish  Jurist— (Suppleuieotery  Action).  Bell,  II.  p. 
£10,  3tb  Edit. 

Respcndenta'  Authorities,  (Original  Action).— Bell,  IL  486. 
Cook,  I.  c.  10,  sect.  7 ;  Whilmatsh,  c.  16,  sect.  10  ;  Be1),  I.  B. 
2,  c.  8,  sect.  2,  p  S07.  Vol.  II.  \Q3.  CBrstoirt  ■.  Bales; 
Bell,  I.  p.  :207-8.  Ex  parte  Surgeant  in  tbe  matter  of  Bnrrougfa. 
Bell.  L  p.  206 ;  Bell,  II.  pp.  133,  225,  229.  6  Geo.  IV.  c. 
IW,  sect*.  8,6,  0.  1(1,  II.  Aclof  Sedenint.sect.  lis.  Etsk. 
IV.3,a  Dickson,  Langdale  snd  Company*.  A.  Cowan,  (Con- 
stable It  Co.'s  Trustee),  3d  December  1838;  S.  &  D.,  VoL 
VII.  p.  132.  Ramsay,  (Glas'a  Trustee)u.  tbe  Representatives 
of  Vf.  Scales  and  J.  Kirkwood,  IKh  June  1899;  S.  &  D., 
Vol.  Vir.  p.  749.  Jamieson  >.  Fertier,  23d  January  1810; 
Bell,  Vol.  Il.p.2l7;  S.  8i  D.,  Vol.  IV.  p.  fl67.  Watsons. 
Young,  lit  March  1B26.  Ferrier  e.  Newton,  2d  June  1808; 
Mor.  1 14-2.  Slewan  a.  Sir  William  Forbes  and  Company,  IsC 
March  1791  ;  Bell,  II.  p.  SIO.  Macbraire  e.  Hamilton,  221 
Mtttrh  1S2C  ;  Wilson  and  Shaw,  Vol.  IF.  p.  66.-(Supp.  Ac- 
lion).  Stair,  IV.  40,  8.  Lady  Monbodo  *.  Lady  Newmaina, 
3d  July  1712;  Mor.  12.151.  Act  of  Sederunt,  1726,  and  7th 
February  IBIO  i  6  Geo.  IV.  sec.  10.  Webster  v.  LangUnga, 
Isl  March  laiS;  8.  &  D,  Sir  J.  Johnston's  Trustees  e.  EU 
liol.  House  of  Lords,2Sd  June  1824;  Shaw,  Vol.  IL  p.  461. 
Scott  f.  Napier,  and  Dougall  v.  Campbell,  vt  nprai  Bell, 
IL  p.  210. 

Firat  Division Lords  Ordinary,  Newton  &  Moncreiff. — Atl. 

Andrew  Skene  &  John  Wilson ^H.  Lord  Advocate  (Jeffrey) 

and  Robert  Whigliam — Andrew  M-Cise>  Appellant's  Solicitor. 
— Moticrieff,  Webster  aud  Thomson,  Respondents'  SoUcilots. 
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No.  128. — Patrick  Cameron,  Appellant,  v.  Jobs 
Mackik  &  Others,  fUtpondeiiti. 
TrjH-Peefl — TeBWnjent — PeToeation — Foreign — A  party  hat- 
fig  executed  a  li^e  pouitie  itiijioiilion  and  lellitmeiil  in  li* 
SteU  form,  eonveging  kit  vkelt  ptopertg  Is  IruHeei,  fir  Ibt 
uae$  and  purpoift  tpec^d  in  a  vnU  atrtQdif  erecvled  by  him, 
et  le  bt  iprciJUd  in  any  other  yAU,  cedicU,  ar  uriiing  to  be 
Ihereafltr  executed  ty  tin  ,-  and  kanng  lubieytienlly  eteculed  a 
will  and  codicil  in  the  EnElith  firm,  by  uAicA  kt  retoked  aU 
pretiaut  wiiU,  and  btiiutolhed  hii  uhore  real  aud  ptntmal  eitate, 
inhaliotiieT  and  whereioeveT,  to  certain  extcvlori,  who  mere  the 
iame  perioni  notninfied  InttleeM  under  Iht  Scott  deed  font  of 
thtir  namei  OTdj/  being  omitledj,  tut  iritiout  anji  iptcial  men- 
lian  of  the  Scott  deed — Held,  in  a  redaction  at  the  iruiaiice  ^ 
the  heir-al-lata  fn^mung  the  Judgment  of  the  Court  belovj, 
I.  That  the  purpotet  eijrreiied  in  the  Ettgluh  loHi  are  to  be  con- 
lidered  ai  the  pvrpotet  of  the  Scott  truM-dttd,  to  thai  the  effect 
of  the  Engliih  vltl  it  to  beJudj(edofhg  the  taw  of  Scotland ;  and 
the  revecalion  i/ierein  of  all  previout  witte  it  not  n^ffidenl  to  re- 

a  valid  conveyance  to  the  Imiiein,  and  cffi^ually  exclude  the 
heir-al-laiB  from  claiming  the  Scott  hentaife. — ///.  Ttal  the 
Scott  Imtl-deed  ii  nol  retohed  by  a  ttippUmenlal  dfed  in  tht 
Scoli  form  f which  woidd  have  ni/irittUd  it  J,  basing  been  after' 
wardi  executed,  the  lame  having  birn  canceltad  before  the  Eng- 
tiiA  tciU  wot  completed, 
ProceBB—Eipentei,  not  ezeetding  £  1000,  allowed  out  of  the  trvU' 

Mr  Dick,  who  wai  poaseMed  of  exteniire  beritaUe 
»ad  moreable  property,  both  in  EngUod  and  Sflotland, 
exeeuted  a  trDflt-diipgiition  and  aettlenient,  in  tba 
Scots  form,  in  London,  on  Ilth  November  1823.  Ry 
thii  deed  he  conveyed  all  hi*  meana  and  eitate,  ben- 
table  and  moveabje,  to  certain  truateeii,  fur  the  pur- 
poaea  specified  in  a  will  preriotiKly  executed  by  him  in 
the  English  form,  bnt  afterwards  dentroyed,  or  to  be 
apecified  in  any  other  will  he  might  afterWHrd*  execute  ; 
roeerring  hii  liferent  and  power  to  alter.  On  1  Htb  May 
1827,  be  executed  another  deed  in  the  English  form, 
bearing  to  be  bis  last  wiU  and  tealgjnent ;  whereby 
he  revoked  all  wills  previuntly  made,  and  cnnreyed 
to  certain  executora  (who  were  tbe  same  individuals 
as  tbe  truatees  in  the  Scots  deed,  one  of  their  names 
only  being  omitted),  all  hia  means  and  eatate,  heri- 
table and  moveable,  for  tbe  uses  and  purposes  therein 
mentioned,  and,  intuT  alia,  for  establishing  a  fund  for 
the  parochial  achoulmastera  in  the  counties  of  Aber- 
deen, Banff  and  Moray.  Dick's  agent  in  Scotland 
bad  informed  him,  at  the  tine  the  Scots  deed  wat 
execDted,  that  it  was  so  framed  that  be  had  it  in  bis 
power  to  make  any  alteration  on  his  English  will,  or 
tdditiona  thereto,  or  even  to  make  a  new  will  alto- 
gether,  and  still  tbe  general  diapoRiliun  reqoire  no 
alteration.  On  6th  July  1827,  Dick  came  to  Scot- 
land, and  executed  a  truat-conveyance  at  Aberdeen, 
of  bis  whole  heritable  and  tnoveahle  property,  in  the 
Scots  form,  in  favour  of  the  executora  named  in  his 
English  will,  and  for  the  same  purposes.  This  deed 
made  no  muntion  of  the  Scots  deed  of  1823,  the  ex- 
istence of  which  did  not  appear  to  have  been  known 
to  the  frnmer  of  the  trust-conveyance,— and  it  con- 
tained no  power  of  revocation,  and  was  afterwards 
cancelled.  On  SUth  November  1827,  Dick  executed 
at  London,  &  codicil  to  his  will  in  the  English  form, 
whereby  he  confirmed  the  general  purposes  of  tliat 
deed,  and  made  certain  alterations  on  the  directions 


i:A«g. 

thereby  given.  Tlie  deed  of  1BS3,  -with  the  wUl  and 
codicil,  were  found  in  Mr  Dick's  repositories  tibet 
hia  death  in  18S8.  The  appellant,  aa  administralor- 
jn-Iaw  for  George  Fenton  Cameron,  his  infant  aon 
(by  his  deceased  wife,  who  waa  niece  to  Mr  O'uk), 
tbe  heir-at-law  of  Mr  Dick,  raised  the  present  action 
against  tbe  respondents,  tbe  trait-disponee*  and  exe- 
cutors under  the  setdements,  to  have  these  settlementa 
reduced  and  set  aside.  Cases  were  given  in,  and  the 
Lord  Ordinary,  on  Uth  January  1831,  pronounced 
this  interlocutor: 

"  The  Lord  Ordinsiy  hsving  reninied  coniiderBtioD  of  tlit 
closed  recprd,  with  tbe  mutusl  cssn  nov  lodged  ;  finds  ibu  llif 
deed  of  trust  executed  bjr  James  Dick,  deeeued,  accordii^  ts 
the  forms  of  tbe  law  of  ScuElind,  of  date  tbe  Ulh  NoTembct 
1^3,  was  not  revoked  bj  the  last  wilt  and  teslanient,  also  ei»> 
cuted  by  the  laid  James  Dick,  of  date  the  IBch  Maj  l&JT.orlqr 
any  other  deed,  iniErujnent,  or  net:  finds  tbst  llie  said  deed  of 
tnul  is  subsisting,  Bnd  effeccusl  to  convey  to  tbepervwii  therein 
nainetl,  and  to  the  survivors  or  survivor  of  them,  tbe  whole  heri. 
table  property  of  the  deceased,  situated  in  Scotland,  in  iirhicb  bf 
was  yested  St  the  time  of  his  death,  subject  to  tbe  eflnrt  of  thf 
obligations  of  trust  therein  expressed  -.  Finds  thst  it  being  ad- 
mitted thst  Ibe  ssid  last  )>iU  snd  testament,  of  d«te  the  ISth  of 
'May  18i7,  and  th^  codijiil  ofSOth  Novei^ber  IB27,  esecutedse. 
cording  to  tbe  forms  of  the  Isw  of  England,  where  lh«  totsisr 
bad  bis  domicile,  are  in  all  respects  valid  and  effectual  to  their 
purposes  under  that  law  ;  and  tbere  being  no  ground  tor  allegiif 
that  tbere  is  any  technical  ambiguity  in  the  terms  or  clauses 
thereof,  the  question  as  to  the  effect  of  the  obligatioDi  of  truil, 
expressed  in  tbe  ssid  trust-deed,  in  retsliop  to  tbe  leslalor's  pro- 
perty in  Scotland,  by  reference  to  the  purposes  specilied  and  eoi»- 
taioed  in  a  last  will,  previously  executed,  or  to  be  specified  sii4 
OHilained  in  any  will,  codicil,  or  other  writing  which  ths  lest*- 
lot  might  afterwards  execute,  in  the  applicalion  of  tbe  isid  oblj- 
galioRs  of  Iruat,  to  tbe  purposes  sctusUy  ipeciSed  and  cnntsiocd 
in  ibesud  Isst  will  snd  le.tament,  of  the  I8ih  May  1B27,  snd 
the  codiril  of  the  VDth  November  1B27, — is  s  queUioo  vbicli 
must  be  delarmined  exclusively  by  tbe  law  of  Scotland ;  Finds 
it  fully  settled,  as  a  matter  of  the  law  of  Scotland,  thst  an  heriuble 
estate  may  be  effectually  conveyed  by  a  trust-deed,  in  the  foriQ 
of  the  trust-deed  eieruled  by  James  Dick;  and  tbst  tbe  obliga- 
tions of  trust,  provisionally  created,  by  reference  to  any  will  Ip 
be  altenvards  executed,  msy  be  effectusUy  perfected  and  defined 
by  s  tests meiitsry  deed  or  will,  eseeuted  according  to  the  Urn  of 
the  place  where  the  leitstor  is  domidled,  tbough  not  besringihe 
forms  of  tbe  law  of  Scotland  ;  Finds  tliat,  in  this  case,  the  pro- 
visions of  trust  in  the  trust-deed  are  so  laid  down  and  eipresMd, 
as  to  apply  with  effect  lo  tbe  purposes  specified  snd  conlsined  in 
the  ssid  Isst  will  and  testament,  and  the  said  cudicil,  and  ihsl 
there  is  no  incongruiiy  which  can  prevent  such  applicstioii 
Therefore,  sustains  thu  defences,  and  assuiliies  the  defenden, 

^nd  de<cerna,  but  finds  no  expenses  due. — Nole The  cues  of 

election  quoted  by  the  pursuer,  a<  being  held  to  depend  on  lbs 
law  of  England,  are  entirety  different  from  this  case.  In  iben, 
the  question  depended  wholly  on  an  English  deed  :  But  here  lh« 
operative  deed  is  s  Scotch  deed  :  Tbe  English  deed  is  bet  in- 
cidental to  it ;  and  tbough  an  English  lawyer,  looking  st  tlM 
deed  slone,  might  very  possibly  asy  tbst  tlie  purposes  eiproied 
do  not  gu  beyond  the  property  Cmried  by  it,  he  could  give  M 
]ega1  opinion  aa  to  the  effect  of  tbe  trust-deed,  to  extend  tbs 
operslion  of  the  same  purposes  to  tbe  Scotch  herilsble  tatste; 
because  that  would  plainly  be  to  judge  of  the  effect,  not  of  tha 
English  deed,  but  of  tbe  Scotch  deed.  Tbe  questions  arinii; 
under  the  law  of  Scotland,  from  the  facts  in  the  record,  are  u 
clearly  treated  in  the  cases,  and  the  argument  of  the  defenden 
sppesfit  lo  the  Lord  Ordinsry  to  be  so  conclusively  suppoilri 
by  the  fUilhorlties  refened  to,  ttint  he  thinks  it  unDeceusrj  to 
express  the  grounds  of  his  opinion  on  the  several  points  disniiwd, 
mare  particularly  tfasn  he  has  dune  in  the  above  interlocutor. 
The  way  in  which  a  title  is  to  be  completed,  and  the  lesisior'i 
design  carried  into  effect,  is  a  nutter  in  which  theptiisuethsiJID 
interest,  if  he  cannot  reduce  (he  setlletDenl." 


D,g,„«,cu,C00t^lc 


183S.1 


THE  SCOTTISH  JURIST. 


16S 


Cameron  revUimer);  and  the  Conrt,  on  19th  Majr 
1S31,  faftving  adhfrrd,*  heappealtid,  pleading — I.  Tha 
t^slaUir  nerer  nxecuted,  or  intended  to  execute,  the 
piiwers  iif  Hppiiintment  and  drspoijition  which  lit!  cre- 
ated in  the  deed  uf  the  14th   Noremher  1823.     The 
heritahle  prciperty  of  the  teitatur  in  Scotland,  i>  not 
mentioned  in  the  will  wbicrh  he  executed  on  the  ISth 
of  \Uj  IB27,  or  in  the  codicil  thereto,  which  he  exe- 
cuted on  the  2Utli  of  Nuvemher  thereaftar.     Neither 
it  the  truit-di«poaitian  of  his  heritahle  property  in 
Scotland,  which  he  executed  on  the  I4tfa  November 
1823,  mentioned  in  the  abore  will  or  codicil.     No 
truita  whaterer  are  declared  in  thia  truitt-dispo«ition, 
which  wa*  granted  to  the  executors  of  the  will  which 
the  testator  had  then  executed;  and  in  order  to  be- 
come availablB  fur  the  trusts  of  any  will  he  might 
thereafter  execute,  it  was  necestary,  either  that  this 
trust-deed,  or  the  heritahle  property  which  be  pos- 
sessed in  ScotlHod,  should  nave  been  mentioned  in 
euch  will.     But  neither  this  trust-disposition,  nor  the 
heritable  property  in  Si^olland  being  mentioned,  nor 
an  intention  to  execute  the  powers  of  appointment 
and  disposition,  vested  in  him,  being  in  any  way  ma- 
nifestea, — the  property,  to  pass  by  the  will,  is  neces- 
sarily limited  to  tne  property  which  the  will  could 
convey-     The  trusts  of  the  will  are  necessarily  so  li- 
mited likewise,  and  the  heir-at-law  cannot  be  deprived 
of  his  legal  right  by  an  inoperative  deed.     The  will, 
or  itself,  is  allowed  to  be  msufficient  to  rxjnvey  the 
real  estate  of  the  te«tator  in  Scotland,  and,  therefore, 
by  operation  of  law,  it  devolved  upon  the  heir  at  hia 
death. — II.  This  would  be  the  legal  consequence  of 
such  a  slate  of  things,  even  thoogh  the  will  were  not 
inconnistent  with  the  trust-disposition    of  the   14th 
of  November  1823  ;  and  even  though  the  latter  were 
not,  moreover,  revoked  by  the  trust-dispoaition  whith 
tlie  testator  executed  at  Aberdeen  on  the  6th  of  July 
18^7. — III.  The  mannerin  which  the  testator  appears 
to  have  intended  to  have  made  his  tmst-disposition, 
of  the  l4th  of  November  1 82^,  operative  upon  his  last 
will,  was,  by  conveying  his  real  estates  in  Scotland  to 
the  executors  of  his  will ;  and  the  survivors  and  sur- 
vivor of  such  persons,  aud  the  heirs  of  the  aurvivor, 
were  the  trustees  who  were  authorised  to  act.     Four 
perauni  were  appointed  sach  truiloes  by  the  trust- 
disposition  of  the  llth  of  November  1823  ;  but  by  the 
testator's  will,  three  persons  only  are  appointed  trus- 
tee*,  with  a  provision  that  the  testator's   daughter 
ahoald  supplv  any  vacancy  which  may  arise  in  the 
trust  during  her  life,  and,  after  her  death,  that  any 
vacancy  shall  be  supplied  by  the  surviving  trustees  or 
trustee.     This  is   an  appointment  and  a  provision 
which  malce*  it  manifest  that  the  trusts  of  the  will 
were  not  to  be  carried  into  execution  by  the  trustees 
appointed  by  the  trnst-dteposttion  of  the  14th  Novem- 
ber 1B23,  and  that  this  trust- disposition  was  supers^- 
de<l  and  considered  to  be  at  an  end. — IV.  But  this 
iif  made  itill  mure  manifest  by  the  execution  of  the 
ather  trust- disposition  of  the  testator's  heritable  pro- 
perty in  iicotlaad,  at  Aberdeen,  on  the  (ith  of  July 
I8ii7t  which  proceeded  on  a  recital  of  the  will  he  had 
3Xecated  oo  the  18th  of  May  1827,  and  conveyed  such 

•  See  Jurist,  Vol  IIL  p.  422. 


heritable  property  to  the  executors  of  liis  will.  The 
necessary  legal  consequence  of  the  execution  of  ihii* 
trust-disposition  on  the  (idi  of  July  18ii7,  was  lo  retal 
the  previous  trii*t-di#posltion  executed  on  the  I4tli  of 
November  1823,  and  nothing  ever  uaa  done  by  the 
testator  again  tu  set  it  up- 
Answered — I-  The  general  trust -diaposition,  exe- 
cuted by  the  late  \ir  Dick,  dated  14Lh  November 
1823,  together  with  the  last  will  and  testament  exe- 
cDted  by  him,  of  date  18th  May,  and  the  codicil  dated 
20th  November  i8:!7,  constitute  a  complete  and  valid 
settlement  of  hia  heritable  property  in  ijeotland,  in 
favour  of  the  respondents,  as  his  trustees. — 11.  These 
deeds  were  unrevoked,  and  subsisting  at  the  time  of 
Mr  Dick's  death,  so  as  completely  to  exdode  the  in- 
terest of  the  appellant's  infant  sun,  the  heir-at-law  vf 
Mr  Dick. 

[25th  FcbruirytSSa.] 
Lord  ChanctUoT. — This  i>  s  case  of  very  greit  importance, 
whether  at  regirdi  Ihe  ■mount  of  [be  property,  or  u  regards  the 
queilioni  il  preaenls  for  your  Lardihip*'  derition.  I  ilisll  not 
trouble  your  Lordsliipi  with  any  further  obaerndoni  in  cbe  prs- 
lent  ataf^  of  the  cue  ;  but  referring  (o  the  remitka  I  bid  occa- 
sion to  thmw  out  ill  the  course  uf  the  very  able  irguineiit,  I  only 
winh  now  to  lUte,  thic  had  it  not  been  Tur  the  cue  of  Willodts 
t.  Ouchterlony,  and  atill  more  for  the  conttruction  that  appears 
to  have  been  put  upon  that  case,  and  for  ibc  arreplance  which 
lha(c>uehadin  iheCourtsafSeolland.  and  for  the  opinion*  whii-li 
Ibe  teamed  Judges  expreiaed,  ai  often  ««  Ihey  referred  lo  that 
caae,  and  their senie  of  tbe  grouiidi  upon  which  thalmie  wai  de- 
cided in  thi>  Houte. — 1  aay,  had  it  nut  been  fur  that,  certainly 
with  the  greateit  pouible  deferenre  and  respect  for  the  opinions 
•f  the  learned  Judge)  in  the  Courti  below,  I  should  be  diipoied 
to  think  that  this  was  not  an  execution  of  the  power  reserved  in 
the  firtt  initrumenL  Had  it  not  been  for  Ibat  esse,  and  the  manner 
in  which  that  esse  baa  been  regarded  and  acted  upon,  I  ahould 
have  been  inclined  to  come  to  that  conclusion  j  but  if  it  ia  soiat. 
ter  of  infinite  importance,  wilb  reference  to  Ibe  nature  of  the  judg- 
ment of  this  Houte,  and  with  reference  to  tbe  view  talien  of  that 
judgment  by  the  Courts  belaff,  and  with  reference  to  Ihe  inanuer 
in  which  that  judgment,  and  tboie  viewa,  have  been  acted  upon 
by  the  Courts  of  Scotland,  it  ia  of  the  utmost  importance  to  luiA 
into  thia  mailer  a  little  more  narrowly.  I  shall,  therefure,  with 
that  view,  auggeat  to  your  Lordihipa  the  propriety  of  poatponinr 
the  deeiaion  ol  this  case,  with  the  intention  of  informing  myaelf 
more  fully  upon  Iheae  psrticulara.  If.  upon  further  investigation, 
and  reaorling  to  one  or  two  of  the  cases  which  we  have  not  been 
■Me  to  find  in  the  course  of  tbe  present  argument,  I  abould  not 
obtain  Mli'rHctinx,  I  nhnll  prul^.bly  hnve 'ome  communication 
with  the  learnird  Judges  iii  tliu  Court  below  upon  ihia  tuLject. 
Under  the  peculiar  circumstancea  of  thia  case,  I  should  recom- 
mend to  yuur  Liordibips  to  throw  the  whole  expense  of  the  pro- 
eeedinga  in  the  Court  below,  and  of  tbe  proceedings  of  Ibis  ap- 
peal, upon  that  fund,  whatever  may  be  tbe  judgment  of  yoor 
liordahips.  If  I  ahould  not  be  aatiafied,  by  a  further  conaidrra- 
tion  of  the  authorities,  and  the  communicationa  I  ahall  have  with 
tbe  learned  penona  below,  both  upon  the  nature  of  the  former 
judgment,  and  the  mannerin  which  it  baa  been  dealt  with  in  prac- 
tice, I  ahall  probably  recommend  to  your  Lordabips  to  direct 
■  ■     -  -    '     '-   -infinea  atrieily  to 


another  argument  by  oi 


baa  been  dealt  with  below, 
points  of  the  eaae,  after  tumtng  my  attention  very  particular- 
ly to  them,  I  do  not  differ  at  all  from  tbe  view  taken  of  them 
^  the  learned  Judges  in  the  Cuurt  below. 
[29tb  August  IBS3.] 
Lord  ChinKtllor. — My  Lorda,  thia  was  an  appeal  from  the 
Court  of  Seaaion,  in  which  Patricli  Cameron,  for  hia  infant  aoii. 
George  Fenton  Cameron,  is  tbe  appellant,  and  John  Mackie 
and  others,  Inistcea  under  the  deed  and  will  of  tbe  late  James 
Dick,  Esq.,  of  Kiuabury  Stuarc,  Loudon,  ato  the  rmpondviiM. 
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iry  Lordi.  jMmrs  Dick,  by  » In   

on  (be  I4tb  of  November  1323,  but  in  Ibe  Soolcb  form,  in  tbe 
Snitch  kngmge,  iiid  upon  Scolch  properlj,  and  the  provision* 
of  which  were  entirely  Scotch,  icconllng  to  the  Scotch  law, 
veiteil  fata  eglateg  in  truBteo,  but  alwafa  to,  and  for  the  utn, 
-  cndi  and  purponet,  and  under  the  declatvliont  apeciiied  and  con- 
IBined  in  bis  will,  in  tbe  Eiigliib  form,  already  executed  by  bim, 
or  to  besperiEcd  and  contained  in  any  other  will,  codicil,  or  other 
writing  which  may  yet  be  executed  or  ligned  by  him,  and  to  alt 
which  express  reference  was  thereby  made.  He  bad  at  ibat 
lime,  ai  he  state*,  executed  a  will  in  England,  but  tbat  will  wia 
subsequently  cancelled,  and  no  information  whatever,  or  evidence, 
remains  of  the  eontenta  of  it,  lupposing  We  were  at  liberty  to  go 
into  it  I  but  he  afterwarda  made  und  published  his  will  in  Eng- 
land, according  to  the  English  form,  and  attested  in  auch  man. 
ner  bs  to  curry  English  real  eatates,  on  the  I8th  of  May  1827  i 
and  by  that  will  he  gave,  devised  &nd  bequeathed,  all  and  every 
bia  lands,  tencmenta  and  faereditamentt,  money,  and  accurlties 
for  money,  stock  in  the  public  funda,  and  lo  on,  to  trustees ;  and 
then  he  directed  those  trustees,  to  call  in  all  his  debla,  and  to 
convert  into  money  all  thatwaa  not  in  money;  and  then  he  gave, 
after  certain  le;^ciea,  the  rest,  reiidue  and  remainder  of  his  pro- 
perty, whataoever  and  wheresoever,  to  those  trustees,  with  a 
direction  to  pay  it  over  to  the  Principals  and  Profeaaor*  of  the 
two  CallcgFa  of  Aberdeen,  for  the  purpose  of  their  vesting  it  in 
certain  of  the  ProfesMira  of  tbat  University,  for  the  purpose  of 
their  applying  it  to  the  increase  of  tbe  stipend*  of  the  *'  Parochial 
Ecfaoot masters,  by  law  eatabliabed,  in  tbe  three  couoties  of 
Aberdeen,  Banff,  and  Moray,  exclusive  of  Ibe  royal  burghs,"  and 
that  they  alune  ahonld  be  entitled  to  the  benefit  of  the  said  fund. 
He  then  diiei:ted  that  the  income  so  to  be  ap[^ie^  should  not, 
in  any  manner,  relieve  the  herilora  or  other  pcnolia  from  their 
legal  obligationa  to  support  parochial  aehoolmaaiers,  or  to  di- 
minish  the  extent  of  such  support  or  interfere  with  the  righta 
■nd  powera  of  heritors  and  presbyteries  over  acbooloMsIera,  oi 
tba  schools  intniited  to  their  care,  as  the  same  rights  and  powen 
are  by  law  inaured  to  tbem.  He  tben  gave  a  power — a  very  nea 
ceaaary  power,  after  making  auch  a  provision  for  tbe  parochial 
school  masters. — a  power  to  the  profeaaora  for  the  time  being 
to  pay  thoae  acfaool masters,  in  such  a  manner  aa  to  them  ahall 
aeem  most  likely  to  encourage  active  achool masters,  and  elevate 
the  chirvcler  of  the  scboolmaalen  and  tbe  scboola ;  and  for  thoae 
purpoaes  to  increue,  dimiiiiah,  or  discontinue  tbe  salary  or  aU 
lowance  to  be  made  to  all  or  any  of  those  schoolmMten,  without 
being  accountable  for  so  doing.  He  then  directs  that  the  pro- 
ftasors  shsll  oianage  and  dispose  of  the  fund*  to  be  paid  to  them 
generally,  in  such  way  aa  ahall  seem  to  them  beat  calcuUited  to 
effeet  tbe  purposes  which  he  had  stated.  He  aftarwetda,  by  a 
eodicil  in  Nuvetnber  IS27,  theaame  year,  altered  that  disposi- 
tion, only  so  far  as  regarded  the  persons  who  were  to  have  Ibe 
niaiwgement  and  superintendence  of  tbis  fund  for  the  parochial 
achoolmaalers,  by  subatitnting  bia  executora  for  the  Colic^e  of 
Aberdeen  ;  and  the  question  is,  whether  tbe  provisions  contained 
in  this  wilt  can  be  taken  to  bear  auch  reference  to  the  trust-dis- 
poaition  in  the  Scolch  farm,  executed  some  yeai*  before,  as  to 
paas  the  Scotch  catate*  to  those  Ifustees,  subject  to  tbe  trust  for 
the  beoetit  of  those  paruchisl  schoolmasters?  My  Lords,  this 
case  was  very  fully  argued  upon  two  occaaions  before  your  Lord. 
ships,  and  on  one  of  thoae  occasions  your  Lordabipa  had  the 
benefit  of  the  assistance  of  two  of  the  learned  Judges  of  this 
country,  for  the  purpose  of  ascertaining,  if  need  be,  the  effect  of 
this  Englidb  will  upon  English  property,  supposing  English 
property  lo  Isve  been  the  matter  iu  queatiun,  and  aupposing  one 
of  the  points  raised  in  the  Court  below  to  be,  whether  or  not  tbe 
English  law  would  olTert  this  question  of  the  execution  aa  lo 
the  Scotch  property?  I  waa  very  clearly  of  opinion,  and  in  tbat 
I  had  the  concurrence  of  those  two  learned  Judges  entirely,  tbat 
in  this  case  the  English  law  cati  have  no  bearing  whatever  upon 
the  quetlioti.^tliat  it  is  a  question  touching  Scotch  real  estate 
alone,  and  that  Scotch  luw  alone  must  regulate  the  disposition 
of  tbat  real  estute  in  Scotland.— and  that  it  does  not  signify  at  ail 
to  Ibe  decii-ion  of  the  present  queation,  to  inquire  what  would 
be  the  effect  of  Ibe  English  will  upon  an  English  power,  given 
in  an  English  deed,  made  as  affectitig  English  property,  if  that 
bud  been  in  question  in  ibia  case.     The  point  tbcii  for  tbe  con- 


sideration of  your  Lordships  ia  simply  reduced  to  tbis.  Wbeth 
or  not  the  Court  below  have  well  decided  in  coming  to  the  ■» 
nion,  that  the  English  will  executes  tbe  power,  what  ia  catleai 
tbe  Scotch  taw  tbe  reserved  faculty,  by  the  trust- disposition  thi 
passes  to  tbe  Inisleea  the  Scotch  estates  to  the  uses  pointed  oi 
in  the  will,  namely,  the  aupport  of  tbe  parish  schoolnnasters  i 
these  counties  ;  and  I  am  of  opinion,  after  the  best  attention 
have  been  able  to  give  to  the  subject,  upon  both  Ibe  argument 
at  the  bar,  which  were  very  able  and  very  learned,  aird  diitin 
guished  by  extreotdinary  lalenl  and  research  od  the  part  of  (k 
counsel  who  areued  it,  that  the  Court  below,  in  affirming  ik 
interlocutor  of  Lord  Moncteiff,  who  appear*  lo  bave  bestows 
extraordinaiy  attention  upon  tbis  question, — ao  Bltralion  we 
warranted  by  the  great  importance  of  ibe  case,  in  point  of  prii 
ciple,  and  in  respeelof  the  amount  of  the  estate, — tbat  the  Coui 
of  Session,  in  aSnning  tbe  Lord  Ordinary's  ioterloi^utor,  has 
come  to  a  right  decision.  My  I^rds,  aa  I  entertained  aon 
doubt  of  this  originally,  and  aa  I  felt  a  very  great  and  nalun 
reluctance  to  affirm  Ibis  decision,  I  thoughl  it  fit  lo  postpone  tk 
case,  for  the  purpose  of  further  consideration,  before  finally  dil 
posing  of  tbe  question, — being  willing,  if  1  could  aeeany  meanat 
reconciling  the  contrary  judgments  In  tbe  Courts  of  Scotlani 
and  the  facts  of  the  case,  to  rake  advantage  of  that  cirmmatanct 
Tbis  reluctance,  I  have  no  doubt,  was  amply  shared  by  Ibc  Con 
below  I  and  it  is  grounded  upon  this,  that  there  is  notbing  pen 
liarly  judicious  in  the  disposition  in  questinn,  of  this  properl] 
The  burghs  of  Scotland  are  exempted  from  tbe  bounty  of  thi 
testator  altogether.  His  object  is  to  encourage  pariab  scbuul 
masters,  although  It  Is  perfectly  well  known,  tbat  tbe  want  < 
a  sufficient  number  of  endowed  pariah  schools  is  beyond  all  cos 
parison  greater  in  the  towns  in  Scotland,  than  in  the  eounli 
villages,  aa  it  is  greater  in  tbe  lowna  than  in  tbe  country  village 
here,  and  yet  he  excludes,  by  his  will,  all  thoae  burgh  arbool 
and  achoolmaateta,  which  ought,  if  bia  will  had  been  judiciou 
for  bia  own  purposes,  to  have  been  the  principal  objects  of  tba 
will.  Again,  notwithstanding  the  guards  and  checks  he  bs 
given,  by  tbe  powers  vested  in  thoae  who  are  to  execute  his  ia 
tention  in  distributing  tbe  fund  among  the  school maatera,  nevei 
thelesa,  it  is  quite  clear  that  the  tendency  of  this  will  sad  tbi 
trust- disposition,  is,  when  carried  into  effect,  in  a  greiit  degre 
lo  frustiate  his  own  objert,  and  that  in  two  ways  ;  In  ihej(n 
place,  by  providing  so  well  for  those  schoolmasters,  aa  to  niak 
them  less  dependent  on  their  own  exertions  than  might  be  d« 
airable;  and  in  the  veit  place,  to  relieve  the  beritora  of  lb 
parishes  from  the  burdens  which  be  feels  peculiarly  anxious  t 
leave  upon  them.  The  tendency  of  thia  diapoaition  unquescion 
ably  is,  to  relieve  those  heritors  of  those  pariKbes,  and  to  lak 
upon  himself,  at  the  expense  of  bis  own  relatious,  those  burden 
in  respect  of  parocbial  scboola.  Anotber  ground  of  that  relut 
lance  ia  this— a  more  general  one  than  as  applied  to  (his  ca» 
merely, — tbat  I  have  always  been  of  opinion,  that  where  a  peno 
leaves  a  relaiion,  it  is  infinitely  better  that  he  should  ti«  made 
sbnrerin  bia  properly,  than  that  it  should  go,  however  well  tncaal 
and  however  usefully,  to  public  purposes.  Nevertbelesa,  m 
Lords,  I  have  fuund,  as  tne  Lord  Ordinary  and  the  Court  e 
Session  found  before  me,  that  the  law  in  this  case  is  too  atnm 
to  be  got  rid  of,  and  that,  by  the  law  of  Scotland,  thia  will  ia 
aufficient  execution  of  the  power  or  declaration  of  tbe  niai 
whichever  you  take  it,  in  the  lrus^deedl  and  lhat,accardir>^y,i 
must  have  the  effect  which  baa  been  given  to  it.  The  differeoc 
between  the  law  of  Scotland  end  the  law  of  England,  aa  to  lb 
execution  of  powem,  ia  very  great  Not  only  the  principle 
whereupon  that  branch  of  the  law  rests  in  (be  two  countriea  ar 
not  the  same,  hut  the  principles  on  which  (be  Scotch  kw  ap 
peara  to  rest,  msy  be  said,  in  some  respects,  to  be  opposed  t 
those  which  are  the  iMsis  of  thedispositionaof  English  propertj 
By  our  law,  if  there  is  a  power,  and  a  question  arises,  irhetbe 
■n  instrument  has  executed  that  power,  it  ia  necessarv  that  th 
party  mulntaining  the  execution  of  that  power  should  make  i 
appear  tbat  the  intent  of  the  part*  making  the  deed,  will,  or  otbt 
instrument,  whicb,  it  is  contended,  executes  it,  was  lo  execute  tba 
power.  In  the  Scotch  law,  the  revene  is  the  case ;  and  tinlea 
it  shall  be  shown  tbat  il  was  not  his  intention  to  execute  thi 
power,  it  shall  be  held  a  good  execution.  Here  the  burden  o 
proof  is  thrown  upmi  him  who  would  support  the  execution,— 
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ther«rtb«  proof  ii  nther  thrown  upon  htm  who  would  itnj  in 
fx«rutiong — io  either  me,  I  need  tiHnll;  add,  [bat  (be  evidenca 
ii  tu  be  collected  from  within  the  initnimentii  themielvei;  but 
[he  argument  i«  thrown.  Trotn  (be  inlernul  evidence  of  thoae  In- 
itruments,  upon  (be  different  partiei,  according  to  the  courie  of 
proceeding  in  the  two  caaen  [«Hpectifelf.  Tbu<,  here  the  rule 
n  not,  that  it  ii  neceaaarj  that  the  inittument.  alleged  to  prove 
the  exFCBtion,  ihould  r^fer  directlj'  and  explicitt;  to  ibat  creating 
the  povrer  ;  for  that  i«  not  the  rule,  nor  ii  it  ueceaHry  that  it 
tKnuld  refer  to  that  proper!;  w Li ch  ia  the  luhjecl,  tior  to  thnat 
rights  diatinctlj.  wbicfa  are  the  subject  matter  of  iti  provieioni, 
—that  ia  not  neceaaarj;  but  if  there  be  neither  the  H rat  of  those 
cridences  of  reference,  and  the  meani  of  connecting  the  two  in- 
tlniineni)  together,  neithet  the  recitation  and  reference  to  the 
creation  of  the  power,  nor  the  refrrenee  to  the  properly  or  right* 
whiL-h  are  the  subject- matter  of  (he  power,  then  (here  mutt  be 
mmetbing  in  (he  instrument  executed,  which  ibowa  clorlf,  that 
Dnte«a  it  is  held  to  be  an  exeeution  of  the  power,  that  Inatrument 
will  be  inoperative.  Tbe  rule  ha>  been  laid  down  distinctly  in 
the  leading  oiae  of  Andrewa  v.  Emmott,  Xd  Bron-n'«  Cbaucerjr 
Caae*.  and  aubsei|uentlv  by  Lord  AlTanley,  in  commenting  upon 
that  caw  in  the  case  of  Hale*  v.  Margerum,  and  in  8d  Vesey, 
junior.  Lord  Thurlow  eaya,  in  the  fonner  case,  "  If  a  man  dia- 
pows  of  that  over  which  he  baa  a  power,  in  such  a  manner  that 
it  ia  tmpoaiible  to  impute  to  him  any  other  intention  than  that  of 
executing  tbe  power,  (be  act  done  sball  be  an  execution  of  (be 
power  ;" — and  Lord  Alranlpy,  in  Hates  a.  Mirgerum.  in  mni- 
nienting  upon  tha( cane  of  Andrews  e.  Emmott,  aaya,  "There 
mu<t  be  either  a  direct  refkrenea  to  it,  or  a  clear  reference  to  tbe 
■object,  or  something  upon  the  face  of  the  will,  or,  independent 
of  it,  some  circDmstanee  which  ahowi  (bat  the  testator  could  not 
have  made  that  disposition,  ivlthout  having  intended  to  compre- 
hend the  subject  of  hia  power.'  Now,  in  Scotland,  it  is  dif- 
ferent 1  for  it  should  ruber  teem,  that  nnlets  there  be  something 
in  the  instrument  purporting  to  be  an  eitecutlon  of  the  power, 
whicb  shows  that  it  cannot  have  been  intended  by  lb«  pany  to 
execute  that  power,  that  if  you  bring  an  instrument,  and  if  the 
instrument  may  apply  to  the  power,  so  as  to  be  an  execution  of 
it,  then  it  shall  be  a  good  execution.  Tbe  rote  may  be  more 
generally  laid  down  thus  :  That  by  the  Scotch  law  there  is  no 
technical  principle— no  line  distinctly  drawn  to  guide  the  Court 
in  appertaining,  what  was  the  intent  of  the  party,  in  (he  instru. 
ment  allied  to  be  the  execution,  but  you  are  to  gather  It  in 
erery  way  in  which  you  can  from  (be  instrument  itself;  and  if  it 
may  apply  to  (he  power,  then  it  ahull  he  considered  to  be  an 
necution  of  it.  It  is  hardly  neecssary.  in  this  ease,  however,  to 
1^  so  far;  for  I  agree  with  (he  Court  below  in  thinking,  thai 
■here  is,  in  this  instrument,  snlGclent  internal  evidence  to  bring 
it  almost — certainly  not  altogether,  but  if  not  altogether — almost 
within  this  rule,  at  leant,  nearer  to  this  nile  than  at  Grst  sight 
might  apprar.  The  dtlferrnce  which  is  (aben  between  real  and 
permtidl  property  in  the  English  law,  respecting  this  branch  of 
jurisprudence,  exists  not  in  thelaw  of  ScoUand.  Heie  a  general 
devisp  of  real  estate,  as  will  he  found  in  Standen  v.  Standeii,  in 
2d  Veaey,  junior,  5SS,  aud  which  hss  been  the  law  ever  *inc4 
Sir  Edward  Clare's  ease,  in  Sth  Coke's  lUporls,  will  not  dis- 
pose of  what  the  party  has  only  a  power  to  dixposr  of,  unle^is  it 
19  necessaif  to  satisfy  the  wonis  of  tbe  disposition,  but  it  will 
execute  the  power,  if  there  is  no  other  real  estate  ;  but  other- 
wise, with  rrspect  to  personolily,  which  is  a  peculiarity  of  our  law, 
introdaced  by  the  language  of  the  Statute  of  Harry  the  Eighth, 
the  Statute  of  Wills,  which  only.opentes  upon  (bat  which  is  tbe 
properly  of  the  devisor  at  the  time.  Now,  my  Lords,  a  very 
important  matter  of  fact  baa  been  Icit  undecided,  and  apparently 
uninqulred  into  in  the  Court  below,  and  that  is,  whether  or  not 
there  vroa  in  fact  any  other  real  estate  than  the  St'otcb  estate  be- 
long! »g  to  the  testator,  either  at  the  date  of  the  trust-instrument, 
or  ut  the  dale  of  his  will?  One  of  the  learned  Judges,  on  the 
•second  argument,  here  called  the  attention  of  your  Lurdships  to 
the  second  article  of  the  condescendence,  fotiu  G  of  the  appel- 
lant's case,  by  which  it  is  averred,  thnt  "the  said  James  Dick 
was  poaaeaaed  of  large  property,  heritable  and  moveable,  both  In 
Kngfand  and  Scotland  ;"  and  (hat  in  the  answer  is  admitted, — 
fur  the  answer  admits  tbe  whole  of  the  second  part  of  (he  conde- 
acendence,  except  the  concluding  paragraph ;  hut  then  there  is 


sooietbing  vague  in  this  phnweology,  and  it  ia  very  possible,  nut- 
withstanding  (his  rrdtni/o  singu/s  lingulii,  it  miglil  be  intended, 
■nd  might  he  so  taken  by  the  pleader  of  the  other  party  in  Ua 
answer,  that  the  heritable  property  wu  only  in  Scotland,  though 
in  England  he  had  moveable — though  the  presumption  would  be 
from  the  ivords.  that  he  had  heritable  property  ;  <hal  is,  real  estate 
in  both  countries.  I  understand,  however,  thire  is  tio  doubt 
whatever — and  that  seemed  to  be  admitted  at  the  bar — that  he  bad 
real  estate  in  Scotland,  and  nowhere  elsei  if  so,  the  execution 
of  the  power  would,  even  according  to  the  strict  principles  of  the 
English  law,  under  the  authority  of  Slsndeii  v.  Standen,  and 
other  cases,  be  made  out  luffit-ienlly  by  the  second  inatrument; 
but  in  either  view,  I  am  of  opinion,  that  even  if  he  had  real 
estate  out  of  Scotland,  according  to-the  principles  of  the  Scotch 
law,  tbe  will  would  pass  that  real  estate  to  the  truiteea.  My 
Lords,  the  case  of  Willocks  e.  Oucbterlony,  wjs  very  much  re- 
lied on  on  the  part  of  the  respondent ;  and  it  wua  principally  with 
a  view  to  that  case,  that  tbe  second  argument  was  originally  or- 
dered, though  it  afterwards  look  a  wider  scope.  Two  points 
were  to  be  ascertainw) ;  finl,  the  authority  due  to  that  ease,  and 
whether  It  had  ever  been  shaken  ;  and,  lecondli/,  its  application 
to  the  pretent  cue.     Upon  both  these  points,  after  a  full  argtt- 


I  have  Ufcen,  that  that  case  is  still  the  law  of  Scot- 
land opoti  this  subject,^ — that  it  had  been  acted  upon  ever  since, 
— that  its  authority  has  been  recognised  repeatedlyiii  subsequent 
caaes,  by  the  Judges  in  the  Scotch  Courts;  and  secondly,  that 
the  ease  is  applicable  to  the  present  in  a  reourkable  degree,  even 
down  to  some  of  tbe  minuter  details  of  both  ciises ;  and  that  (hat 
oaae  luakea  the  law  of  Scotland,  or  at  least  declares  the  law  of 
Scotland,  with  sufficient  distinctness,  to  form  a  perfect  ground- 
work for  the  decision  of  this  case.  My  Lords,  upon  these 
grounds,  I  have  no  hesitation  in  recommending  to  your  Lord- 
abips,  that  the  ioterlocntorx  complained  of  should  be  affirmed; 
bat  for  reasons  which  are  obrloua,  without  bring  referred  to,  that 
no  costs  of  the  appeal  should  be  paid,  in  (his  case,  by  the  party 
against  whom  your  Lordships  decide ;  on  the  contrary,  that  your 
Lofdshipa  ahould  affirm,  among  other  parts  of  the  interlocutor  of 
the  Court  below,  that  part  of  the  interlocutor  of  the   Inner 


in  the  Coart  below,  to  which  I  shsl!  beg  leave  n 
this  further  proposition.— that  all  the  costs  of  thmippeal — all  the 
eoata,  both  here  and  below,  as  between  solicitor  and  client, 
meaning,  in  the  taoat  ample  form,  and  to  the  greatest  extent 
in  which  those  coat*  can,  fsaa  coats,  be  given,  shall  be  paid  out 
of  thta  fiind. 

Interlocntor  affirmed,  with  full  coiti  not  exceeding 
£1000,  to  be  paid  oat  of  the  estate. 

Authoritiea  the  Hme  u  in  the  Court  helow. 

Pint  Division Lord  Ordinary,  Mancreiff._For  Appellant, 

Lord  AdvocHie  (Jeffrey),  J.  Campbell,  Andrew  Skene,  and 
George  Moir ;  A.  8i  B.  Mundell,  Solicitors.— Fur  Respondents, 
Dean  of  Faculty  ( Hope),  and  U.  J.  Robertson  i  Spottiswoode 
and  Robertson,  Solicitors. 


OOCBT  OF  SESSION. 


INNER-HOUSE. 

iOti  Decembtr  1B33. 

No.  12!).— William  Ainblib  Turner  (Cui 

TRU8Tse)4  Petkr  YouNo  and  Others,  Compe- 
ting Claimant*  in  Mullipiepoinding  Williah  Alvbs 
Wklik  v.  Tbku. 

Landlordknd  Tenant — Sequestration — Arreslment-i rf  tmait 
haring  gnnled  a  letter  la  hil  landlord,  nto  had  vtt'd  w; ucilra- 
luin,autkiiruiiisliiaH»irU,/'eTi'agneiU  a/ike  renli  due,  aiihavt 
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afKiticial  iBarranl;  end  lie  bndlard  htfl»g  tald  undtrariiettief 
roip,  ahicli  dedarid  tie  prire  to  bt  payable  U  Mm,  m  tka  ex- 
fnifT—Htlif  llial  B  creitiloT  of  the  Itnani't,  arrctling  inihtltandt 
vf  Ihe puTc'ia'tri,  ii  preferable  to  tie  laaiUerd,  tactptfor  kiiki/- 

I'roceu — Advontion— Eip«nMa — The  cavu  bting  admeaied  bf 
eiuparla,  mho  itvi  uniuccrti/W  on  llie  merili,  the  oppoiitt  parly 
may,  a'tthout  a  cannier  adeocaltan,  cintm  hU  Inferior  CovJt  et- 
penjei,  whieh  had  been  diMaUowed  by  the  Sberiffl 

Dr  Geurf^e  Ftrrbei,  pravioni  to  his  removal  Bt 
WhiKnndnr  1830,  vrm  tenant  of  the  farms  of  BftUooh 
and  Bftlnftglack,  belonging  to  D.  G.  Forb«a,  Gi4<i  of 
<'ull<iden,  on  whone  estate  the  claimant,  Mr  Tomer, 
in  trufltep.  Dr  Forbes  was  doe  an  uresr  for  crop 
J82H, — the  vhole  of  crop  1829;  and  the  rent  of  crop 
\S^Q,  viz.  £265,  wbb parable  at  Candlemai  and  Whit- 
Nunday  ISSI,  for  which  Ia«t  rent,  sequestration  was 
tiHed  nn  Sd  September  1S30.  A  few  days  thereafter, 
the  following  tetter  was  addressed  by  Dr  Forbes  to 
Mr  Thomson,  the  agent  in  the  seqaestration : 

"  Dfab  Sik, —  It  i>  quite  unneceaiiry  for  jou  to  follaw  oat 
proceeilliig)  under  the  aequo Intioa,  at  the  inatsnce  of  Cutlodcn'i 
iruetpe  BKuinht  me,  S9  I  faertby  authorise  you  to  advotise  and 
■ell  00"  tlie  crop,  &c.,  on  IBth  insL,  and  applj'  the  proceeds  in 
paymeTii  of  rents  due  b;  me,  without  applyitig  for,  or  obtaining 
■  warrant  from  the  Sheriff.     I  am,  &c. 

(Signed)  *■  Georsi  Foam." 

On  the  )6th  of  the  same  month,  the  crop  on  the 
farm  was  sold  under  articles  of  ronp,  which  Irare,  that 
the  exposer  was  "  Calloden's  trastee,"  and  that 
"  credit  will  tie  fjJTen  [ill  Candlemaa  first,  forall  purehasea  ex- 
ceeding £i  Sterling,  on  hills,  with  lecurity  to  the  aatiifaction 
oF  the  exposer ;  and  all  puichitea  below  that  sum  must  be  paid 
fo(  in  ready  money." 

These  articles  were  signed  "  John  Thomson,  for 
CiiUoden's  trustee,"  and  they  did  not  bear  to  whom 
the  crop  beltinged.  Yonng  and  others  purchased  at 
this  sale,  and  granted  bills,  of  same  date  (but  which 
were  not  ailmitted  to  have  been  then  delivered),  to 
Mr  Thomson  for  their  purchases-  On  18th  Sep- 
tember 1HS0,  the  cUimant,  Mr  Welsh,  raised  a  som- 
muns,  containing  precept  of  arrestment,  against  Dr 
Forbe#,  fur  an  alleged  debt  of  £11 10,  3.  11.;  and  in 
virtue  thereof  used  arrestment*  in  the  hands  of  Yonng 
and  others  with  the  view  of  attaching  the  prices  of 
their  purchnses  at  the  roup,  and  brought  an  action  of 
furthcoming  before theSheriffuf  Inverness-shire,  which 
was  afterwards  conjoined  with  a  multiplepotnding  at 
the  instance  of  the  purchasers.  On  13th  Jnne  1632, 
th«  following  interlocutor  was  pronounced : . 

"  The  Sberiff-BubfCllute  banqg  advised  the  record,  \tA  proof 
adduced,  in  respect  the  roup  orcorn  and  straw,  whicii  took  place 
SI  Balnaglack  and  Balloch.  on  the  IBtbof  S.eptember  1B30,  was' 
'  in  consequence  of  autboritj  from  the  common  debtor,  as  txprcai- 
'  ed  in  his  Iflter  of  the  9tb  uf  said  monlb,  and  to  avoid  tbe  necea- 
aity  of  lelling  the  crop  under  the  sequestration,  and.  that  the 
pioceeds  of  (he  aame  exceeded  ibe  amount  of  rent  protected  by 
'  that  proceu,  by  a  sum  at  least  equattothe  funiTiu  uteilia-.  FinU* 
that  The  nid  crop*  v»  not  Iraniferred  to  the  claimant,  William 
'  Ainalie  Turner,  Eiq-,  ao  as  to  enlille  bim  to  ■  preference  over 
arresting  creditors,  but  that  the  purchaae*  made  b^  the  arrestees 
WM  an  arTeitable  subject,  and  attached  by  the  diligence  of  Wil- 
liam Alves  Weikh:  Find*,  that  it  ispot.necessarr,  in  anarrest- 
/mcnl  on  a  dependence,  to  describe  minutely  the  particulars  of 
fheclulm;  aus tains  the  extniec-decreel  produced  st.theclaim- 
anl'i  initHnre,  In  respect  the  nine  ir  in  the  form  preaci^bed  in 

jSrhedule  C.  A.  S.,  January  IBSO,  *nd  that  no  exception  was 
taken  to  said  nirsct  befort  dosiKg  the  record ;  Tbcrtfore,  flnds 


BufGcinit  et  facie  evidence  of  the  debt  dite  by  the  n 
to  this  claimant,  and  prefera  William  Alves  Welsh,  ■ 
Id  the  fund  in  tiKdio  ;  Finds,  in  all  Ibe  drrumslances  of  tUi 
r»e,  no  expenses  due  to  either  party,  excepting  the  expense  o. 
bringing  the  multiple  poind  log  incurred  by  the  nisers  ;  and  Rmin 
to  the  derk  of  Coart  t«  prepare  a  slUe  of  Ibe  fund,  after  de 
duclion  of  said  expense,  and  to  report  against  the  S8(h  of  Jsm 
cnrrenL" 

To  this  interlocDtor  the  SfaerW  adiiered.  An  ad 
vocation  was  then  presented  in  name  of  the  nor 
chasers,  but  in  reality  for  behoof  of  Mr  Tnrner,  Cnl 
loden's  trastee.  The  Lord  Ordinary  (Fnllerton),  oi 
ISth  Jme  1B33,  pronounced  the  following  interloeo 
tor: 

"  The  Lord  Ordinarf  baring  heard  parties'  procnrattHs 
and  considered  the  process,  FIimIb  that  the  sbid  in  ditpnti 
coniists  of  (he  pricea  of  parts  of  the  crop  of  the  farma  of  fiallod 
and  Balnagladi,  on  the  estate  of  Culloden,  which  crop  was  loli 
by  public  roup  on  the  ISth  day  of  September  1830 1  Finds,  tta 
there  la  a  competition  for  this  sum  betweeu  the  advocator,  WQ 
liam  Ainilie  Turner,  trustee  on  the  estate  of  Cul1odeii,aRd  Wil 
Lam  Alves  Welth.  a  creditor  of  the  tenant,  Dr  Fortes,  wb 
used  arrestments  in  the  handsoflheotber  advocators,  purthaicr 
at  the  said  sale:  Fiods  that  the  crop  ISSOhadbeenaeqiiestrBte 
by  the  landlord  for  the  current  rent,  tliat  of  tbeyear  IsaU:  Find 
that  while  so  sequestrated,  authority  was  granted  \lf  the  Itaaiil 
in  his  letter  of  the  Qth  of  September,  to  (h«  factor  for  the  land 
lord,  to  sell  off  the  crop  on  the  I  Bth  of  September  1 830,  aad  thai  Ih 
crop  WIS  sdd  accordingly :  Finds  that  the  said  letter  aaihoriae 
the  factor' to  selloffthectop,  &c,on  the  tStb  inst..and  apply  tb 
proceeds  in  payment  of  the  rents  due  by  lae,'  &c.  But  in  reapct 
flf  the  term*  of  that  letter,  and  the  spraal  reference  in  it  to  ih 
sequestrati•t^  Finds,  that  the  authority  to  apply  the  proceed!  ii 
payment  of  reata,  must,  in  sound  construction,  be  limited  I 
the  rents  protested  by  the  sequestration  :  Finds  that.  In  re^ 
to  any  eacess  in  the  proceeds  of  the  sale  above  the  sauwntt 
the  rents  M  protected,  the  sale  muat  l)e  held  to  hsve  been  mad 
by  the  exposer,  merely  as  the  mandatory  of  the  tenant :  And  Ibi 
therefore  such  excess  was  arreslsble  by  hi*  tredilors  in  the  hand 
of  purcbasen  ;  Finds  that  the  proceeds  of  the  aale  alrtsd 
realised  on  the  part  of  the  landlord,  by  the  advocator,  bis  Ira 
tee,  and  exclusive  of  the  fund  in  media,  exceed  the  amount  e 
the  rent  of  tS-W,  protected  by  thesequestratiDn  :  TbercFore  su) 
tains  the  claim  of  tbe  respondent,  the  arresting  clediMr,  repd 
the  reasons  of  advocation,  remits  tbe  ease  limpliciler  to  the  Sbt 
riff  of  Invemess-ihire,  aad  decams ;  nnds  the  advocator  liaU 
in  expenses,  and  allows  an  account  thereof  to  be  given  in,  and  t 
be  taxed  by  the  auditor. " 

A  reclaiming  note  <rBB  presented  for  the  pnrebtnn 
on  the  merits,  and  for  Mr  Welsh,  in  so  far  u  be  ka 
not  beea  found  entitled  to  hia  Inferior  Court  a 
penses^ 

Lord  Balgn^.^-  By  attending  a  Uttte  to  the  general  prindpli 
of  lBW,.thia-ease  is  easily  deddetfi  .  Tbere,itno  objection 
to  tba  arrestments,  except  that  the  aunniHinsis  vaguaan 
finite.  '  Sut  tbia  is  of  nd  moment.  If  Mr  Welab  b*  nM  a  en 
ditor,  then.be  will  draw  no  -payiheat.  Tbe  precise  audi  4o*  ' 
-never  defined  in  an  arn^stmeat.  Then'' come*  jhe  qoettibi 
whetbe'r'the  intromiseion-  of  the'  landlnrd  was  in  consequence  i 
Bay  geoeral  arrangemvil  with  thq  creditors,  which  woiild  iafn 

•  titleto  prevent  preference*?  It  ia'admitted  there  was  ne  iiK 
arrangemfent. .  As  tolhe  sequestration,  it  could  only  be  for  tt 
rent*  of  crop  1830,  and  not  for  the  previous  rents.  T^cn,  wh< 
we  come  to  the  sale,  the  mode  of  proceeding  ii  tbe  most,  con  Bio 
possible,  ni.  to  Iske  a  voluntary  authority  from  tbe  tenas 
to  aave  the  expense  of  a  warrant  and  judicial  sale.  This  da 
net  alter  tbe  rights  of  thi^rties  in   the  least  degree.     The 

*  suppose  Mr  Welsh  to  be  ajuU  creditor  of  the  tenants,  wu  1 
not  entitled  to  clap  arcesioieqts  tn  the  hands  of  ite  purcbuets 
Clearly  be  waa;  and  if  so,  ia  be  not  entitled  to  draw,  in  coau 
qu^ce  of  these  arraslments?  The  tpoment  (be  landlord  hs 
sold  to  the  extent  of  tbe  hypothec  rests,  be, bad  no  title  to  m 
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wioiber  pMttde;  utd  if  be  did  to,  the  proCeeb  did  dm  belimg 
to  hin,  but  to  tbe  tenant  and  hia  ncditon. 

Lord  ailia  igcecd.  There  is  no  Miigriatioii  bere'faut  the 
letter,  which  ii  a  mere  mandate  to  aell,  and  applf  the  proceed! 
according  to  law. 

Ijird  Prcidmi  atito  agteed.  The  landlord  had'  no  ritfht  to  do' 
Bore  than  if  he  had  gone  on  with  tbe  aeijuettration.  The  letter 
waa  mereljF  intended  toaavetba  upemeaof  a  judieial  aale. 

iMrd  Crotf  rr. — Cullodeo  wa«  a  uKre  nwndatorf,  it  ia  true ; 
but  I  eonceire  he  would  not  hare  accepted  of  that  office,  merely 
for  bebonf  of  the  tenant.  Mis  fair  ebaracter  wal  that  of  a  truk- 
lec,  Iwih  for  the  crediton  and  for  bia  coDitfloMit.  Calloden,' 
bfliotding  tbe  fund  himaelf,  wa*  precluded  from  iniri|;  arreat- 
inent*.  But  I  think  he  waa  entitled  to  take  paTment,  and  hold 
tbe  reat  for  behoof  of  the  other  creditora. 

RmlktrfwHt.  for  Welah.— We  bare  a  counter  note  for  the  In- 
ferior Court  eipentea, 

Saiidior-Gnurvt,  tot  porchaten. — There  ia  no  couDler  adfo^ 


Tbe  other  Judges  concurred,  and  the  Court 

"  Refuae  tbe  deiire  of  the  reclaiming  note  for  tbf  adrontofsi 
and  upon  the  reclaiming  note  for  the  reapondcnt,  find  him  en- 
titled to  bia  eapensea,  both  ill  thii  Court,  and  in  the  Sben'ff 
Court ;  7n«ii/ uifro,  [idbere  totheinterloctitorof  the  Lotd  Ur- 
dinarj  reclaimed  ogaint ;  and  remit  the  account,"  ta. 

Firat  DiTision. — Lord  Ordinary.  Fullerton. — /tcl.  Solicitor- 
General  (Cucicbnm)  and  John  Tait;  Mnen  Maebean,  W.S., 
Agent.— ^if.  RuTberfurd  and  NeiTe*;  Janet  Sloart,  S.S.C,, 
Ageat— HrBell,  Clerk.  _iG.J>.] 


ZOth  December  1833. 
Xff.  ISO. — Carrick,  Brown  &  Company,  Petiiionert, 
V.  W.  H.  Raimbford  akd  Richard  Williamii 
Retpontienlt. 

Bankrupt — Sequestration— Ad rocate — Pimud  on  Caw — An  ad- 

fotait  hating,  ahtn  nBlariovitg  i-iielteiU,  purelitueil  a  feviiarti 
in  an  Iniurancc  COK^nf,  and  atiB  in  a  <7ai  Company,  lekiek 
tail  ctaied  warliing  a  lAort  Umr  hifirt  he  applied  for,  and  aklain- 
M  uqatUratiBn  under  the  BMikrapt  Statute,— *ke  Court  heW 
luch  a  Iniuaeliati  to  6c  ajraud  on  tjla  ia»,  and  tteaUed  M*  Jf 
ftteMtreliojt, 

WilliRin  Henry  Rainaford,  paned' Adraoate  tomrda- 
the  chife  of  t}i«  year  1889;  He'  became  scqnainted 
whh'a  Mrs  Gibb  of  Great  Kinr  Street,  Edinbnrgb,  wii 
Colond  jHiuerSinclair,  fur  wnom  be  aigned  oilli  to 
th»liniount  ot'  upward*  ai£li,Q\iO.  In  Auguitt  ItiSS, 
be  ftnrchaied  a  few  sharea  of  tbe  Portable  Gaa  Com- 
pany'a  atoek,  and  tilao  of  t>e  'Soottiab  Unipn  Iniantnce. 
Comnany'i  attjclc.  '  Witb  tbe  concDrreDce  of  Riebard" 
Williami,  a  creditor  to  tbe  extent. reqatred  by  the 
Bankriipt  Statute,  M'r  RkintTurd'  applied  foe  aetiiiea- 
traUots  which  waa,  on  28th  SeptemWr  183S,awarded- 
aigit'nat  him,  I'aaadrocate.gaamanafqctarer.toaiininM 
broker,  and  underwriter  in  Ediuborgh."  The  affidarit 
of  the  concurring  creditor  narrated,  that  Mr  Raini- 
ford  full  within  tbe  deactiption  of  lequeatrable  per- 
sona, and  iMrt  within  the  exceptiona.  After  a  variety 
of  prcwednre  bad  talte'n  place,  it  appeared  tbqt  Mr 
Raii^fbrdV  obltgationa  aiminnted  to  £19,129,  and  hia 
ga»  andioiarance  tharea  at  £l9,  5*.  The  petition'era 
applied  for  a  recal  of  tbeaeqneatration,  under  tbe  15tb 
and  22d  sectiona  of  tbe  Bankrupt  Act,  and  to  find 
Kaiuaford  and  the  oonoorring  Qi«dttor  liabla  iaex- 
penaea. 


The  petitionere  maintained— I.  The  sp[riic)ttion  for 
aequeatration  ia  a  fraud  and  impoaition  upon  the ' 
Statute.  The  gaa  and  insorance  ahareB  were  not  pnr- 
cbaaed  until  after  Mr  Itainnford  bad  become  bank- 
rupt, and  they  were  bought  for  the  sole  purpose  of 
grounding  an  application  for  aaqueatration.  Tba 
transfers  to  these  a  hares  are  dated  on  tbe  lltb  of 
August  last,  and  in  the  month  following  the  applica- 
tion for  tieqaestration  waa  made.  All  Mr  Ridnaford's 
debts  had  been  contracted  by  him  prior  to  bis  par- 
cbase  of  these  shares,  and  nons  of  these  debts  were 
contracted  in  his  character  of  gaa-manufacturer,  in-* 
surance-broker,  or  underwriter.  He  does  not  f^I' 
within  the  description  of  persons  contemplated'  hy  tbe' 
AcL  If  sucb  a  setjuestration  as  the  present  were  to 
be  sustained,  the  Statute  baa  no  meaning  at  all ;  and 
the  anxiety  with  which  the  F^egislature  baa  enacted  that 
certain  merchants,  traders,  and  manofactorers  may  be 
aeqneatrated,  and  that  certain  other  paraons,  who  are 
not  so  engaged  in  trade  or  merchandize,  cannot  be  se- 
questrated, goes  for  nothing.  He  never  was  a  trader, 
a  manafacturer,  or  a  merchant.  He  was  a  young  ad- 
vocate, living  in  Edinburgh.  The  Portable  Com- 
pany baa  not  mannlactnred  gas  for  ydar*, — the  con- 
cern having  atopped,  and  their  works  baring  long 
ago  been  adrertiaed  for  sale. — H.  It  ia  ineXpedienl! 
and  injnrionii  to  the  intereat  of  creditors.  The  talno 
of  tbe  sbares  will  not  nearly  pay  tbe  expenvea  of 
tbe  aeqnestration, — tbe  creditors  will  not  rank,  from 
the  apprehension  of  paying  part  of  tbe  expenses.  If 
such  an  outrage  on  the  Statute  were  permitted,  bank- 
rupts, by  the  asiiitance  of  friends,  might  obtain  se- 
qiiestratHin,  and  laugh  at  their  bona  fide  creditors. 

Answered — Tbe  Portable  Gas  Company  does  exist, 
and  its  aharea  are  marketable.  It  ia  not  indeed  » 
flourishing  concern :  but  its  want  of  auccess  would  be 
a  strange  ground  for  inferring  that  the  partners  coold 
not  be  sequestrated.  Tbe  oppoatte  inference  would 
be  more  correct.  Tbe  respondent  is  also  a  partner 
and  shareholder  in  the  Scotliib  Union  Insurance  Com- 
pany. It  is  said  that  this  dues  not  bring  the  respon- 
dent within  the  Statute,  because  there  is  an  exception 
in>  the  Statute  relatire  to  eompanfer  for  insurance 
against  fire.  Dot  the  petitioners  bare  soppressed  or 
o'rerlooked  the  fact,  that  the  business  of  the  Scottish 
Union  Insurance  Convpany  is'not  limited  to  insilrance 
uainat  fire.  It- has  been  held  in  a  variety  of  cases, 
toat  being  partaea  of  a  jeint-atoek 'company  was  stif- 
ficient  to  bring  the  bankropt  within  the  provisions  of 
tiio  Sut'ute.  In  pftrticnlar,  it  baa  been  held  that  a 
writer  to  the  Signet,  having  abitres  In  the  Hercules  In- 
anranofi  Company,  came  within  tba  prorisiona  of  tbo 
Statute,  Rnd  that,  too,  whero  the  opposition  did  not 
originate  in  mere  caprice  or  apleen,  but  was  main- 
tained bvthe  bankrupt  and  hia  trustee  under  a  priralo 
trnaL  It  baa  also  been  bold,  both  in  this  Court  and 
in  the  Honae  ef  L>ords,  that  it  is  competent  to  seques- 
trate a  party  io  virtue  of  adbbt  contraoted  pri«r  to 
bit  entering  inttf  trade,  altHough  it  waa  averred  that 
every  debt  he  bad  contracted  in  relation  to  hia  trade 
bad  been  paid. 

Tbe  petitioners  having  refused  to  depart  from  that 
part  of  their  prayer  for  expense*  Rgunst  the  ooncnrring 
orediLor,  bs  giw«  ia  answer^hi  nicb  itappeared  ifaM 


THE  SCOTTISH  JURIST. 


[Dae 


he  WM  m  enditor  to  the  amount  repaired  by  law,  and 
had  concurred  in  the  leqantratlon,  with  a  view  of  at- 
taching Mr  Rain»fbrd'fi  b]Ip^  prof  p«ct  of  sacoeuion 
to  an  eitate  in  the  louth  of  Scotland.     At  advising. 

Lard  JaUict-CltTt  «aid,  he  was  dewly  of  opinion,  notwiib- 
■tmding  tba  cua  iwfnTed  to,  (and  wbicb  being  bona  JUe, 
brensbt  tbe  pcnoiM  under  Ibe  Ststule,)  tbat.  in  the  pTeaent  cue, 
there  were  no  groand*  far  trquei [ration.  Mr  It«U,  in  his  lecond 
Tolume,  Uid  down  the  law  correctly.  Wherever  it  was  mwiifest 
tliaC  trifling  (hire*  a(  company's  ttoclc  had  beon  coUusiTely  pur- 
cluaedi  to  bring  ■  party,  who  waa  in  a  very  different  Ualut  front 
■  trader,  ander  sequHlrnlion,  it  must  be  recalled,  for  it  waa  a 
fnmA  on  tbe  law.  Mr  Rainsford  did  not  gain  bii  living  by  bay- 
iag  aod  nlling.  Tbe  Portable  Gai  Company  had  ceased  to 
work.  Li  [he  caaea  of  Molle  and  of  Fraser,  tbe  Court  bad  great 
difficulty  in  awarding  aequestration.  But  the  companiea  of 
wbich  tbey  were  partner*  were  sequeatrable,  and  the  parties 
were  in  bona  Jidt  poasesiion  of  the  shares  st  tbe  lime.  There 
wxnocollasion,  and  no  fraud  on  tbe  law.  But  bere  there  wai ; 
and  tbe  Court  waa  bound  to  mark  ita  reprobation  of  it,  by  im- 
mediately recalling  the  aequeitrstion.  The  Statute  wu  oevei 
meant  to  sanction  aueb  attempts  aa  the  present. 

Lord!  iftadmBiani  and  GienUt  concurred. 

The  Court  recalled  the  aeqaMtratioii,  and  found  ez- 
pente*  due. 

Retpoadenta' Anthoritiei— Logton  •.  Molle.  Slit  May  1831. 
Grant  il  Bailtie,  aOlb  May  1P30,  affirmed  by  House  of  Lords. 
Kid  *,  Rose,  12th  February  IBSa 

— Aa.  Skene  and  Jamea  Moncreiffj  Gibaon- 


20(A  December  1S33. 

No.  151. — Jambs  Rektom,  PrtUioner,  v.  Andrew 
GiBVAN,  Ac,  RetpondenU. 

Bankrapt— Sequestration—  Beventoiury  Interest— Tru alee  — 
^»  iKdlvidtuU  having  encvted  n  convegance  of  hit  properly  la  hit 
brtlhtT,  umfrr  cerlain  ctndilioHt,  fiiUing  ittiie  of  hit  own  tedy  - 
aad  havini  litreafitr  extcultd  a  iruil-iietd  for  the  payment  n/hit 
dfilt,  the  retenioAary  inlereil  Id  it  paid  to  hii  taid  brnlhir  i  and 
aftrr  tile  tniiier'i  death,  the  tralher  haviig  beta  leqiteMraled  i  and 
tht  Iruitet  halting  pclilioned  the  Court  /or  iafeflmeni  on  taid  ettale, 
—their  Lardiiipi  rrfuied  the  prayer  of  the  petition  at  ittcanpe. 
tent,  on  tit  ground  that  he  tsai  only  entitled  to  the  rent-rionary 

inUrtM  which  wai  in  the  ianJnpi Opinion  erpreaed,  Itot  tt 

Ihe  batiirupt  had  purchaeed  a  Jew  intarance  eomjiony  ihnre$, 
mertiy  to  entitle  liim  lo  ee^ueUralion,  thai  euck  MeqmlnUion 
might  Aow  (cen  recalled  at  inapplicable. 

The  late  Kenneth  Madcensie  wae  proprietor  in  fee- 
aimple  of  tbe  estate  of  Dnndonnell.  On  the  llth 
Jnljr  I8l7,  he  executed  a  4leed  of  conreyancs  of  hit 
whole  property  in  (aronr  of  Tbomaa  Mackeniie,  bi* 
brother,  failing  hein  of  hii  own  body,  under  certain 
bardeni  and  conditioni.  In  May  1824,  he  executed  a 
tmit-doed  in  brour  of  the  deceased  Jamei  Scott,  ae- 
•onntant  in  Edinburgh,  and  othen  whom  he  ebonld 
aaanma,  and  failing  tbetn,  in  favour  of  any  truatee  to 
be  named  and  appointed  by  hit  creditort.  f)y  that 
deed  he  conreyed  bis  whole  heritable  and  moveable 
property,  and  particularly  hi*  estate  of  Dnndonnell, 
therein  specially  described.  The  deed  contained  ample 
powers  of  managing  the  estate,  of  borrowing  money 
if  necessary,  and  granting  secaritiei  for  the  same,  over 
the  estate,  and  a  power  of  sale  of  part  or  the  whole, 
OD  such  conditioni,  and  for  such  prices  as  tbe  trustee 
night  think  fit.  The  purposes  of  ibe  truit  are :  Itt,  for 


the  payment  of  debts  dne  by  Mr  Mackenue  at  its 
date ;  2dly,  for  payment  of  debts  and  obligatiom  which 
might  be  contracted  by  him  subsequent  to  its  date; 
ana  the  trustee  waa  bound,  latlty,  to  reconvey  whatever 
might  remain,  after  payment  of  the  said  debts  and 
obligations,  to  the  granter  himself,  or  to  bis  beirs, 
named  or  to  be  named  in  bis  deed  of  settlement.  On 
this  trast-deed  Mr  Scutt  was  infcFt,  and  afterwards 
various  succeasire  trustees,  assumed  under  tbe  prori- 
sions  of  the  deed,  were  in  like  manner  infeft,  an^l,  on 
the  16th  of  March  1831,  Mr  W.  A.  Turner,  the  tbtn 
acting  trustee  infeft  under  the  deed,  deoudeid  himulf 
of  the  office,  and  conveyed  the  estates  to  the  respon- 
dent, Mr  Girvan,  accountant  in  Edinburgh,  who  wu 
the  person  agreed  upon  and  elected  at  a  general  meet- 
ing of  the  creditors,  called  by  Thomas  Mackecsie 
himaelf,  as  heir  apparent,  according  to  tbe  express 
proviiions  of  tbe  trust-deed.  Mr  (.iirran  was  dnly 
infeft.  Kenneth  Mackeniie,  the  truster,  died  in 
April  1P26,  whilst  the  respondent  was  endeavour- 
ing to  bring  the  property  to  sale,  as  the  net  rental 
exceeded  the  interest  on  the  debts.  On  the  Gth  March 
183:^,  the  Court  found,  that  the  deed  of  I8I7  wta 
the  sabtisting  settlement  of  the  estate.  Thomas  Mae- 
keniie  purchased  fire  ehsres  of  the  Scottish  Union 
Insurance  Company  stock,  and  bad  seqaestra^on 
awarded  against  him,  as  an  iniurauce  broker,  on  21st 
April  1832,  and  the  petitioner  wa*  confirmed  troatee 
on  the  7th  May  1633,  In  August  thereafter,  Thomas 
Mackeniie,  in  terms  of  the  Bankrupt  Statute,  made 
over  to  the  petitioner,  as  trustee,  bis  whole  heritable 
and  mereabie  property,  and  bound  himself  to  make 
up  titles  to  tbe  estate  of  Dnndonnell,  and  convey  the 
same  to  the  petitioner.  This  not  having  been  dvnei 
the  petitioner,  in  September  1833,  charged  the  bank- 
rupt to  cwmplete  his  titles,  and  thereafter  presented 
the  present  petition  to  the  Court,  praying  their 

"  Lordships  to  adjudge  from  tbe  said  Tbomu  Mackeniie,  and 
hia  hein  and  luccessors,  tbe  lands,  milla,  fiihinga.  teinda,  and 
□then,  particularly  above  described,  and  all  right,  title,  and  io- 
terest,  wbich  tbe  said  Tbomss  Mackeniie,  his  predecewors  and 
sutbora,  bad,  have,  or  loywaTB  may  have,  claim,  or  pretend 
thereto,  or  to  any  part  thereof;  together  with  all  and  sundry 
charters,  diapositiang,  assignations,  conveyances,  procuntonea, 
and  inttruments  of  resignation,  precepts  and  instrumeiita  of 
seisin,  contracts,  special  and  general  services,  decree*  of  sale  and 
of  adjudication,  tacks  and  righta  of  tcinds,  decrees  of  plat,  pr*- 
rogBDon,  and  valuation  thereof,  and  all  other  write,  evidentav 
rights,  titles,  and  securities  oF  sod  conctniing  Ibe  said  luuls  and 
others,  with  all  rereraioaa  of  the  aaine,  lenl  or  coovetitioua), 
and  tbe  rentst  mails,  and  duties  of  tbe  said  lands  and  others,  in 
so  far  as  the  said  Thomas  MackenEie  has  right  thereto,  and  in 
all  time  cooiing;  and  to  decern  and  declare  the  same  to  belong 
to  tbe  petitioner,  or  other  tnutee  or  trustee*  who  may  be  aficr- 
warda  legally  chosen  by  the  said  Thomas  Mackenzie'a  creditora, 
and  to  tbe  asiignees  of  the  petitioner,  or  other  trustee  or  tras- 
tcea  aforeaaid,  heritably  and  irredeemsbly,  in  impleoient  and  as- 
tiefaclion  to  tliem  of  the  foresaid  order  and  decree,  and  of  tbe 
obligations  conlaincd  in  the  disposition  above  namted,  to  tbe 
end  that  tbe  said  lands  and  others  may  be  sold,  levied,  reeovcted, 
an^' onverted  into '  money,  for  payment  of  tbe  creditors  of  the 
said  Thomas  Mackeniie,  all  in  terms  of  the  said  Statute;  and 
farther,  to  ordain  tbe  petitioner,  or  otb^r  trustee  or  traateea  to 
be  chosen  in  manner  above  mentioned,  and  their  foresaids,  to  be 
infeFt  and  seised  in  the  said  lands  and  others  so  to  be  adjudged, 
to  be  held  by  them  from  the  said  Thoioaa  Mackenue  of  hia  im- 
mediate lawful  superiois  of  the  sante,  in  tbe  asm*  maniwT.  and 
s*  freely  )„  sll  rnpectt,  ss  he,  hia  predccasaora  w  author^  bsM> 
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n!gbt  hare  held,  the  mtot,  ard  fortbit  purpcme,  togmntwi 


Anatrered  by  the  trastee  for  Kenneth  Macken- 
lie's  creditor*  under  his  tratt-deed — J.  This  i*  nn 
kltcmpt  hy  n  trnstee  on  b  sequeiitrnted  eitatc  to  ob- 
tain an  sdTantn^e  Tinder  the  Bankrupt  StatDte,  to 
which  the  banlcrupt  himself,  before  leqaeatrntion, 
could  have  bad  no  right.  The  question  at  iiiaue  be- 
tween the  present  parties  appears  to  be,  whether  tiie 
mnnagement  of  the  eitate  uf  Dnndonnell  ihall  be 
iiitructed  to  the  trastee  fur  the  eredilon  of  Tho- 
ma*,  wlia  claim*  a  imall  reversionary  intereit  in  it, 
but  was  never  the  proprietDr  in  any  sense,  or  to 
the  trnstea  elected  by  tbe  creditor*  of  Kenneth,  the 
feAMimple  proprietor,  who  executed  a  deed  of  convey- 
ance  expressly  for  their  benefit,  and  they  having  on- 
doubted  claim*  beyond  the  amount  of  the  whole  pru- 
pcrty.  If  the  present  petition  i*  granted,  the  trustee 
appointed  by  the  creditors  of  the  ancestor,  under 
Authority  obtained  from  him,  will  be  luporseded  by  a 
traitpe  elected  hy  a  small  ncmber  of  the  creditors 
(mostly  personal  friends)  of  the  heir,  having  an  in- 
terest wtiich  mnst  confessedly  be  postponed  to  the 
claims  of  the  creditors,  for  whom  the  respondent  acts, 
and  holds  a  real  right  over  the  eitate. — II.  The  pre- 
sent summary  mode  of  enforcing  implement  is  incom- 
petent. The  Bankrupt  Stat Dte  pravides  for  tbe  con- 
Tpyanufl  of  property  belonging  to  the  bankrupt  to  his 
trnstee.  But  the  bankrupt  has  a  mere  reversionary 
right  in  Dundonnell,  under  hi*  brother'*  deed  oF  set- 
tJemeat,  whilst  the  respondent  is  infeft  and  in  posses- 
sion. The  said  reversionary  interest  is  sufficiently 
conveyed  to  the  trnstee  by  the  bankrupt'*  general 
dt*pD*itton  under  the  Statnte.  Replied — The  estate 
of  the  heir  and  the  ancestor  are  identical,  and  jndicial 
trnslees  always  supersede  voluntary  or  private  trus- 
tees.   At  advising, 

LaH  CUntte  Hud,  ihst  Tbomss  Mickeaiie  bad  *  vested  right 
to  ull  the  private  truater  to  accouot,  and  Co  have  the  rercraion, 
if  anj,  paid  over  to  hioi.  On  Thomai  Mickensie'i  bankruptcy, 
his  judicial  truitec  was  entitled  to  hare  it  made  over  to  him,  aucli 
■nit  was.  But  what  does  he  petition  for?  Whj.ihat.ds^ono, 
be  ibonld  gat  infeftment  in  tbe  eitate,  wiiliaut  calling  tbe  private 
Iruslce.  to  aecounL  Mr  Tbomai  Mackenzie  himicLf  ii  not 
infeft,  and  could  not  be  infeft.  The  prayer  of  the  present  peti- 
tion wn  beyond  all  bound*  of  feudal  Uw.  Tbe  sequntration 
might  have  been  rerallrd,  bad  it  been  done  in  time. 

Z«rd  Mtadambaak  concurred.  He  thoilghT  Ibat  an  imptoper 
atteoipt  had  been  made  to  get  an  andit*  advantage.   - 

l*rd  JMtict-Cltrk. — Tbe  petition  muat^  refuted.  Tbe  pe. 
tilioiier  was  not  entitled,  under  tbe  Act  of  Sequcitcallon,  to  ob- 
tain anything  that  did  not  belong  to  the  bankrupt.  He  rannot 
l.4ke  snjthlng  but  tbe  Hght  of  reversion  under  tbe  truat-dred  of 
Kennetn  Mackeniie.  But  what  does  he  aik  ?  Implement  of 
tbe  diipoillion  by  the  bankrupt,  as  if  he  were  the  proprietor  of 
tbe  eitate  left  by  bis  brother  Kenneth.  He  ibougfat  aequetlra- 
tioD  wBi  inapplicable  in  the  pretent  case.  It  wu  iu  tbe  teetb  uf 
tbe  Statute. 

The  Court  refused  the  prayer  of  the  petition.    * 
Pelitionrr's  Authority.  — Campbell,  1631:   S.  and  D.  Vol. 

IX.  p.  AM. 

Second  Diviiioo. — Aa.  Walker  &J*nie>on;  Walker,  Btchard- 

■on  and  Melville,  W.S.,  Agents— .^/(.  Inncs,  Dean  of  Faculty 

(Him*),  Ratherfurd,  ti  altii   DaUu  k  Inaes,  W.S.,  Agent*. 

—St  Fwgmon,  Cletk.— [J.  (T.  if.  J 


aitt  Decemier  18SS. 

No.  132.— JOBK  MCRRAY  AND  OTHRRS.    AdvOCllOTI, 

t>.  The  Tbustses  ofMe/nte  Jahks  .Uubray,  Re- 
tpondenU. 

Tutors  and  Curston — Statute  t67'2,  c  2. — Pati'ui,  aha  were 
nnntd  truilttt,  and  alio  laton  nad  curarori,  tinilcr  the  dtelara- 
llon  Iktt  M>y  ikouU  not  be  tiabit  for  omtnieni,  nor  in  solfdan), 
tm  tmtk  far  hi*  «im  ocf  no/  fn/roniniviu  m'y.  hatatg  raiaed  a 
(■milieu ^rr  natinf  h;>  (ulDrini  am/  earatmitd  mamlarift  j  bat 
finer  haring  morfe  up  ivcA  inaentorUi, — and  Aasiitg  ialramUled 
villi  Ike  ir,.ii-eitale  ^eaerail^,  willioul  rvcardm^  any  rfjeciiea  of 
the  office  aflalori  and  curalort, — Md  llablein  Ihi  /lena/Itri  oflbe 
Acl\STl,  c.  2  i^bul  lie  reprtieiUaliiie  of  a  deceaied  mtot  and 
curalor  *>W  n-jl  liabfi  in  lieu  ptnaliSet, 

Process — Multiplepoinding — A  mtilli/itip<ihidint  king  raatd  in 
Hamt  of  cerlain  truueei,  uitboul  deii^niag  tkeai  Itilori  and  CM- 
nlori,  and  confointd  iBiih  a  count  and  recknninf  at  Ike  iiutanee 
afone  of  the  parliei,  wAJcA  concluded  agaiuM  the  Iruileei,  ai  lu. 
tori  and  enratori,  iul  did  not  libd  onike  Act  1672.  c.  2,— held 
the  form  ofaelioa  ji  tvfficienl  la  Irg  the  qaeUion  i{f  iiaiilitg  Jbr 
l*«  penaltiet  y  l*al  da. 

The  late  James  Murray  died  in  February  1806, 
tearing  a  trust-deed  and  settlement,  by  which  he  con- 
veyed hi*  whole  property,  and,  infer  alia,  his  lease  of 
the  farm  of  Westertown  of  Mondynes,  to  his  brother, 
William  Murray,  William  Reid,  John  MoUison,  and 
John  Murray,  in  trust,  fur  the  children  of  thegranter  ; 
declaring  that  bis  said  trustee*  Hbould  not  be  liable 
fur  omissions,  insolvency  of  debtors,  "  nor  shall  thev 
be  liable  for  the  omissions  of  one  another,  bat  eacn 
only  fur  his  own  actual  intromitaions."  The  trustees 
were  also  nominated  to  be  tutors  and  curators  to  such 
of  the  granCer's  children  as  should  be  underage  at  the 
time  of  his  death,  "  declaring  that  the  said  tutora  and 
curators  ehali  nut  be  liable  in  diligence,  nor  in  toli- 
dum,  nor  fur  omissions,  but  each  for  his  actual  intro- 
missiuns."  The  truster  left  a  widow  and  six  chil- 
dren, two  of  whom  died  after  their  father.  By  the 
deed,  the  trustees  were  directed  to  divide  the  proceeds 
of  the  trust- property  among  the  truster's  children,  at 
marriage  or  majority,  and  to  pay  the  profit*  of  the 
Farm  to  the  widow  and  children  equally,  without  pre- 
judice to  tbe  widow's  legal  third.  In  February  m29, 
John  Morray,  one  of  the  truster's  children,  raised  an 
action  of  count  and  reckoning  before  the  Sheriff  of 
Kincardineshire  wainst  John  Murrayi  John  Mullison, 
and  William  Reid,  for  himself,  and  as  executor  of  the 
deceased  William  Murray,  the  surviving  and  accepting 
irustees,  and  tutors  and  earators  un^^r  the  foresaid 
deed.  In  defeijce  against  which  Mullison  denied  hav- 
ing accepted  ftny  of  these  offices.  Reid  pleaded,  That 
he  had  accepted  as  trustee' only,  and  aceountpd  fof  hia 
intromissions,  which  were  very  limited,  the  active 
management  lieing  taken  by  William  'Murray,  who 
had  alsu  accepted  aati^stee  only,  and  accounted  for 
hi*  intromission*.  A  similar  plea  was  maintained  fur 
John  Murray.  In  Bepleihber  1829,  a  mnltiplepoiad- 
ing  was  raised  before  the  Conrt  of  Session,  in  name  of 
John  Murray,  MoUison  and  Reid,  as  "  surviving  and 
accepting  trustees  of  the  deceased  James  Murray,  the 
aaid  William  iteid  being  also  executor  or  representa- 
tive of  the  deceased  William  Murray,"  partially  nar- 
rating the  trust-deed,  and  calling  the  children  of  the 
truster  a*  defender* ;  and  thereafter  the  action  of 
uunt  and  reckoning  was  adrocated  ob  coitlingmtiam, 
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conjoined  with  the  tnnltipIepoindinK-  To  prof  e  »- 
c«ptance  of  the  rmsteeti  and  tuton  snaeHratora,  there 
were  produced  in  prncesi;  1.  Two  unsigned  niinutei 
of  the  iruMeeK,  holograph  of  William  Murray,  the  firat 
dated  22d  February  18(16,  designing  the  trasteea  as  tu- 
tori,  and  bearing  thai  they  had  examined  the  decea«ed'i 
repnsiUiries,  and  appointed  two  farmen  to  make  an 
inventory  and  appraitement  of  his  effecti  i  the  tecond, 
dated  3d  March  1H06,  bearing  that  an  inrentory  and 
Taluation  of  the  effects  bad  been  produced :  and  re- 
(ulving  that  an  agent  in  Stonehaven  should  be  ap- 
pointed to  obtain  the  reqaisite  judicial  aanction  to  the 
proccedingH  of  the  truftees  a*  tutors.  2,  A  siimnions 
was  raised  beforetheSheriffofKincardineahiro,  abort* 
lynfter  the  meeting  last  mentioned,  for  the  purpose  of 
haring  judiciHl  inventories  made  up,  and  interlncntor 
pronounced  thereon  by  the  Sheriff,  nominating  Mr 
Christian,  writer  in  Stonehaven,  m  a  delegate,  at  whose 
sight,  and  with  whose  concurrence  the  totora  and  cura- 
tors shuntd  make  up  inventories  ;  but  on  which  iium- 
itaons  nothing  farther  appeared  to  have  been  done.  It 
wa*  likewise  stated,  that  the  trustees,  or  one  or  other  of 
them,continned  the  manaffement  of  the  trust  affairs,  and 
of  the  farm,  from  1806  till  1827,  when  the  youngest  of 
tlie  cliildren  attained  majority,  and  the  lease  of  the  farm 
wiu  transferred  to  the  eldest  son  William,  A  record 
wni  made  up,  in  which  the  children  pleaded — I.  That 
the  appointment  and  duties  of  the  condescend ers,  as 
trustees  nnd  tutors,  were  connected  and  indivisible ; 
and,  at  any  rate,  as  the  condeiccnders  never  renounced 
the  office  of  tatori,  but,  on  the  contrary,  acted  in  both 
capacities  wilhont  diatinction,  and  omitted  to  make 
up  inventories,  they  are,  by  tbe  express  terms  of  the 
Act  1672,  cap.  2,  bound  liaguU  in  tolidum,  to  account 
to  the  fttmily  of  Jamea  Murray,  along  with  the  other 
tntors,  and  they  mast  state  their  account  relative  to 
the  respondents'  affeira  in  term*  of  the  said  Act.  They 
are  also  liable  as  vitious  intromitters. — II.  Even  view- 
ed as  trustees,  the  pursuers  are,  under  the  circum- 
stances oF  this  caae,  liable  conjunctly  and  severally, 
and  also  for  omissions.  The  trustees  pleaded — 1. 
None  of  the  trustees  having  ever  accepted  as  tutors 
and  cnratursf  they  have  incurred  no  liability  on  that 
ground,  and  having^  though  they  accepted  the  trustee- 
ship, repudiated  tbe  appoinfmentto  be  tntors  and  cu- 
rators, they  were  not  Itonnd  to  give  up  inventories,  or 
to  account  upon  the  footing,  and  unde^-  the  penalties 
of  the  Act  167^,  or  otherwitie.— 1 1.  That  tlia  trus- 
tees having,  m  so  far' as  they  had  .respectively  acted; 
rendered  distinct  accountti  at  t^dir-intromissioTis,  (hey 
were  protected  by  the  clauses  in  the  trust-deed  from', 
any  farther  -or  joint  liability.  The  L^rd  Ordinary; 
(dorehonse))  on  l9th  Jun«  1833,  pronounced  the  fol- 
lowing interldcutor:— 

"  Tbe  Lord  Ordinuy  having  bard  couniel  for  ths  ptrtier, 
and  coniidFred  the  eioiM  recoH,  'anil  w^bole  procen,  finds  tbat 
.the  late  Jbuim  Mumj,  tenant  in  Westenawit,  by  bis  uttlemen^ 
■lated  tbe  ,3d  of  JsnuMj  1S06,  appointed  the  pursuerv.  snd  bis 
hrotber,  tbe  lite  Willisni  Mum^,  at  Gallowhme,  bia  tniatee*. 
for  the  nuaafcment  of  big  estate,  end  abia  tutors  snd  cnrUcKS 
for  his  children  :  Fbdi,  from  the  rsct*  sdtnl'tted  or  proved,  tbU 
tbe  pursuers,  and  the  nid  William  Alurraj',  under  tbe  sutborilf 
of  this  deed,  atnumed  the  manigpinent  of  the  property  of  the 
dereaied,  and  of  tbe  affatn  of  the  children,  or  arted  and  inter- 
fered in  tbe  management  ofboth:   Fmdotbaithej  did  not  record 


their  acceptance  of  tbe  offlee  of  tnutecs,  and  tbdr  rvjertioD  of 
the  office  of  tutors  and  eurslon,  but  acted  and  tntromitted  io. 
dlBcnniiiwte!;  In  both  chinurten  ;  and  in  partipular,  that  tiier 
railed  a  aummons  against  the  nearest  of  kin  of  tbe  pupils  and 
minon,  concluding;  that  the  defenders  in  that  action  should  con- 
cur in  making-  up  tutorial  and  curatorial  inventories  ;  and  an  this 
summons  an  interlocutor  was  pronounced,  wherein  tbe  Sberiff 
named  a  delegate  for  that  purpose,  in  commoa  form ;  but  no 
tutorial  or  ciimtorial  inventoriea  were  ever  made  up  :  Finds  that 
Williira  Murray  di«l  in  the  jear  1818,  and  that  the  purruer, 
William  Reid.iihis  reprMentative ;  Finds,  in  these  eircumitan- 
ces,  that  tbe  porsuera  are  bound  tcr  account,  not  only  as  imtees, 
but  in  so  far  as  the  children  are  roneerned,  aa  tutors  and  eara- 
tors  i  and  that  in  terma  of,  and  under  tbe  liabilities  impoaed  bf 
the  Statute  I67S,  c.  3,  reserving  all  questions  as  to  tbe  eipres* 
or  implied  consent  of  any  of  tbe  rfaildren,  after  sttaining  majo- 
rity, to  the  actings  of  tbe  punuera,  and  of  its  effect  in  the  ac- 
counting with  such  child  or  children  i  and  with  these  findings, 
and  before  farther  answer,  remits  of  new  to  Mr  Jamea  Broini, 
accountant,  to  examine  the  accounla,  to  call  for  voucbcrti,  and 
[o  make  such  proof  as  he  may  Judge  neeesaaiy,  and  gnnta  com* 
mitiiion  to  him-acc«rdingly,  and  tu  aU.parlies  a  diligence  against 
witnesses  and  bavers  ;  and  thereafter  tu  report  to  the  Lord  Or. 

The  trustees  reclaimed,  and  Dean  of  Faculty  plead- 
ed— The  Rusigned  miniUea  ur  drafts  could  only  show, 
that  at  one  time  the  trustees  had  an  intention  to  ac- 
cept the  office  of  tutors  and  caratorg.  The  same  re- 
mark applied  to  the  suramons  for  making  up  inven- 
tories. Had  that  summons  been  followed  out  it  wuuld 
have  been  different.  But  the  presumption  is,  that  the 
trustees,  finding  that  they  had  all  the  requisite  powers 
of  management,  without  accepting  of  the  re«poosibla 
office  of  tutors  and  curatttrs,  had  changed  their  inten* 
tion,  and  resolved  not  to  accept  that  office.  Farther, 
in  point  of  form,  it  was  incompetent  to  hold  the  trus- 
tees liable  under  tbe  Act  I6'i'i,  as  that  Act  was  not 
libelled  on  in  theconnt  and  reckoning,  and  the  office  of 
tutors  and  curators  was  not  even  mentioned  in  the  mol- 
tiplepoinding.  As  to  William  Iteid,  in  so  fat  aa  he  was 
executor  of  William  Murray,  it  was  plain  he  could 
not  be  liable  in  the  penaltiex  of  the  above  Act,  aa  these 
penalties  did  not  transmit  gainst  heirs, — Oreliam  v, 
£arl  of  Hopetoon,  6lh  March  179B ;  F.  C. 

Cuningbame  for  the  children  answered— ^The  ho- 
lograph minutes  are  at  least  evidence  against  the  par- 
ty who  wrote  tliem.  If  they  were  neglected  to  be  gift 
signed,  that  was'not  the  fault  of  the  children.  .ThAi 
com£«  tbe  summons  in  terms  of  the  minutes,  which 
is  a  judicial  admission  of  acceptance*.'  Under  a  general 
trust-deed,  nominating  the  trustees  to  be  tutors  acid 
cura'torr,  they  could  iwt  act  as  trus  ten,  with  oat  alstt 
accepting  the  office  of' tutor*  and  cnratsn,  unless-thej 
had  expressly  rep)idtated  that  office,  and  ^nt  otb^ 
tutor;,  nnd  curators  namdd  to  the  chihlren,  or  at  lensi 
ihtimattnl  their  non-acceptance  to  all  cuncepaed,-:- 
Kirkpatrick,  25tb  January  179S.  As  to  the  point  of 
form,  the  multiplepoinding  includes -a  oongefiea  of  all 
actions,  and  is  just  an  acconnting,  which  must  take 
place  on  one  principle  or  another,  acoordin?  as  inven- 
tories were  or  weie  not  given  up.  Then  ihara  is  the 
cOunt;  and  reckoiiiug  at  the  instance  of  one  of  tbe  soil^ 
which  cpnclnder  against  the  tritatees  as  tutors  and  ca<- 
rators,  and  has  been  conjoined  with  the  multiplepoind- 
ing. 
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■a  minutea  would  hiTS  ioue.  Bnt  u  to  th*  lumnioni  before 
tbe  Sheriff,  no  lufficient  rniiirer  Lii  been  made  bj  Ifae  Irusten. 
I  du  not  tbink  tbe  Demi's  inference,  in  regard  to  it,  ii  the  1e- 
gitimite  one.  Tbe  aummona  na*  TsiBed.Bncl  not  diaclaimed  bjr 
■njr  of  the  pirtiet.  I  think  the  legitiniale  conclualon  it,  that 
thej  didaccept,  but  failed  to  nuihe  up  the  in*entorieB,  wbicb,  by 
rbe  tunnont,  tbey  undertook  tu  do. 

Lerd  Giilitt. — I  concur  in  bolding  tbiC  the  alleged  minute*, 
teken  bj  themaelves,  go  for  nolhing  ;  and  if  nothing  bad  followed 
on  them,  I  would  have  thought  that  the]'  had  been  preserved 
accidentally,  instend  of  being  thrown  into  the  fiiei  but  I  couple 
the  lait  of  ibeae  minutes  with  the  subaequent  proceedinga.  A 
nimmoni  wai  rmiied,  and  wu  given  iflect  to  br  the  Judge,  aa 
lar  M  he  rauld  give  efft'cl  to  it  at  that  Mage.  There  i*,  beaidei, 
a  want  of  evideiire,  which  should  have  existed  on  lb>*  Other  aide- 
Air  William  MufrKy  ws*  a  man  scqnuintrd  with  buaineas;  and  if 
it  waa  iiilendEri  to  accept  the  office  of  iruttee  without  accepting 
(be  office  of  tutora  and  curatoit,  there  >!iould  have  been  a  mi- 
nute to  that  eflecC,  dulv  inijnuUed  to  all  concerned.  Thera  b 
ao  tueh  minute ;  and  [bat,  together  with  the  termi  of  tbe  aunt- 
mom,  appeari  to  me  roiii-lusive. 

Lord  Craigie—h  oci  ured  to  me  that  the  judgment  of  the  Or. 
dinnrj  was  nt  \fmt  premature.  I  rememher  a  case  in  thii  Court, 
in  which,  after  full  consideiatiou,  a  party  who  bad  acted  ai  tutor 
and  curator  waa  held  excused  for  not  giving  up  Inventories, 
u  be  acted  for  the  benefit  of  the  minora  thenaaelvea,  and  they 
approved  of  Ifae  course  he  h«d  followeii,  aflcT  tbey  attained  ma- 
jority.  In  a  case  of  this  aort,  we  should  inquire,  whether  the 
motive  wui  not  merely  to  anve  e.ipeniei  ;  and  whether  the  chil- 
dren did  not  consent  to  what  hod  been  done,  after  arriring  at 
majority?  The  widow  would  nalurally  have  the  management  of 
tbe  family  to  long  as  tbey  were  minora.  We  abould  auperaeda 
tbe  point  of  liability,  till  we  see  the  isaue  of  the  accounting. 

Lord  Batgray.—I  think  we  cannot  firoceed  in  that  manner. 
The  queaUon  at  present  is,  on  what  principle  iball  the  account, 
ing  proceed  ?  As  to  the  point  of  form,  I  think  it  ia  obviated  by 
the  count  and  reckoning,  which  concludes  agdoat  tbe  tnutees, 
aa  tntora  and  curators. 

Lonl  GilUtt — I  gave  no  opinion  on  tbe  point  of  form,  bentiae 
I  thought  it  clear  that  the  multip]cp«Nnding  was  luScient  to 
raise  the  queation  as  to  tl)e  principle  of  the  accounting 

Dean  of  Faculig,  for  trustees — Another  point,  not  noticed, 
is  the  terms  of  the  remit  to  the  accountant,  under  which  the  uh- 
ject  of  the  children  is  to  offer  proof  that,  by  ■  different  mode  of 
gnanagement,  the  farm  would  have  yielded  more  thau  it  baa  done. 
This  should  not  be  permitted. 

CuHititftamt,  for  children. -,-Tbat  point  ia  quite  reserved  by  the 
Ordinary.  Iflhe  actual  proceeds  of  the  farm  can  be  ascertain- 
ed. We  admit  we  must  be  contented  uiib  these;  but  our  aver- 
ment is.  that  DO  regularbook  waa  kept,  and  that  it  is  now  im. 
possible  to  ascertain  the  proceeds. 

Lard  Gilliet. — The  accountant  i*  not  thepraperjudgeof  what 
the  fann  ahouitt  have  yielded.  Ue  may,  no  doubt,  name  an  in- 
'  apector  to  report  on  that  point,  but  thia  the  Court  can  do  them- 
aelvea,  if  they  think  meet,  after  the  accountant  has  reported  on 
the  accounts,  which  is  his  proper  province. 

The  Conrt  pronoani^d  the  follotring  iaterlocntbr : 
"Adhere  lo  the  interlocutor  reclaimed  against,  with  this  va- 
riation or  explanation,  that  William  Beid,  in  so  far-aa  lie  i«  tha 
lepresenlatite  of  the  deceased  William  Murray,  is  not  liable  In 
tbe  penalties  of  the  Act  IS72,  and  with  this  farther  variation, 
(bat  any  proof  tu  be  led  by  th(!  accountant  shall  be  only  for  the 
purpose  of  ascertaining  the  omissions  and  actual  intromiasiona 
of  the  trustees  and  tutorit  and  etiratoii ;  and  in  retpect  of  a  pro- 
poaal  made  at  the  bar.  of  a  judicial  reference  of  thia  case,  auper- 
aeda  procedure  under  the  interlocutor,  uDtil  the  fifth  sederunt 
day  in  January  next,  that  it  such  reference  be  finally  adjusted 
between  the  parties,  the  Court  may  interpone  its  authority  there- 
Pint  IXviaion. — Lord  Ordinary-,  CorehouM. — Ael.  Caning, 
haone  and  Graham  Bell ;  Denniatoun  and  Christian,  V.  S.,  and 
John  Jopp,  W. S.,  Agents.— ^rr.  Dean  of  Faculty  (Hope)  and 
George  Moir  ;  Joseph  Gordon,  W.!^.,  Ag«nt.— Mr  RoUind. 
Clerk.— Ccai 


2iit  December  1833. 

No.  133. — Jambs  Taylob,  Petitioner. 

Poora'  Roll. 

Tbe  petitioner,  who  ira»  agent  for  an   applicant  for 

the  poor*'  roll,  who  had  been  reported  to  have  a  pn>- 

babilit  causa,  applied  to  have  the  caoe  remitted  to  him, 

M  better  acquainted  with  it  tlinn  tlie  agenti   fur  the 

poor;  bnt  the  Court  refuaed  his  petition,  and  remitted 

in  the  ufual  way. 

First   Diviaion— ^ct.    Semple;    Jamet   Taylor,   Agent.— 

Ifi-^-]  

2\tl  December  183.1. 
No.  131. — Datid  Douoali^  Pursuer,  v.  Datid 
DocoALL,  Defender, 
Froceas — Expenses — Jury  Cause — A  nieceufal  partg  in  a  jarjf 
IrialfiHnd  enliUed  lo  Iht  trpeme  of  inlattt;  bromgia  to  meilike 
prababie  et'i<Lmce  of  the  ntiter  partjff  vtthaugh  ItieK  wine^itt  wtrt 
vnnnvuary  lo  be  ritaiBinvi,~lmt  not  to  Ike  txprnt  of  a  armor 
CBUHiel  at  debatiRf  preHminarif  dejincti,  out  of  irMrt  an/y  ikoil 
'fra  SHtfoiitfd,  Id  ike  effect  of  ordtrm^  an  amendment  of  tke  iiheL 

Thia  waa  an  aotiun  of  damageR,  at  the  inatance  of  a 
perion  practiaing  a*  a  norgeon,  for  alleged  defamation 
again«t  tbe  defendffr,  for  uying  that  a  patient  of  the 
pomuer'a  had  died  from  nnakiifnl  treatment.  The 
defender  had  a  verdict,  and  waa  aaaoilaied,  with  ex- 
penses. In  taxing  tbe  accunnt,  the  auditor  atruck  off 
n  fee  paid  to  the  Solicitor-General  to  debate  the  pre- 
liminary defences,  one  of  whioh  was  aastained,  to  the 
effect  of  ordering  the  libel  to  be  amended  ;  ii  fee  waa 
bowerer  allowed  to  a  jnnior  connael  for  attending  the 
same  debate.  An  abjection  to  the  striking  off  of  this 
item  wan  repelled. 

The  anditor  alto  disallowed  a  charge  uf  £2,  2a.  and 
£l,  6f.,  for  expeniies  going  to  Donning  to  preeugnoMe 
Smeatton,  wlium  the  defender  arerred  he  waa  not 
aware  was  to  be  a  witness  for  ^e  pnrsner,  when  his 
former  precognition  was  taken.  An  objection  to  this 
part  of  the  auditor's  report  was  tustained. 

The  auditor  likawiso  disallowed  tlie  expenses  paid 
to  five  witnesses  for  the  defender,  who  were  not  ex- 
amined, and  to  two  witnesses  who  were  examined. 
Objected — The  two  witnesses  wlio  were  examined 
were  held  to  throw  discredit  on  the  testimony  of  tlie 
only  two  witnesses  examined  for  the  pursuer  on  the 
third  issue.  Three  of  the  live  witnesses  who  were 
not  examined,  were  brought  to  disprove  the  pursuer's 
allegations  in  support  of  the  6rst  isiae,  bnt  it  was  un- 
necessary to  adduce  tbetn,  a*  his  proof  of  that  issue 
failed.  The  other  two  were  bro^ight  to  disprove  the 
pursner't  allegations  as  to  the  nature  of  tbe  boy's  ill- 
nets,-  Ac,  and  were  likewise  not  i-eqnired,  as  the  pnr- 
suer  Aiiled  to  bring  proof  uf  his  statements.  Objection 
Mutlained. 

On  the  part  .of  the  ourfuer,  it  was  objected  lo- the 
auditor's  report,  that  he  had  allowed  £6,  6s.  as  the 
expenses  of  a  medical  witness,  brought  to  prove  justi- 
fication, although  tbe  defender  had  taken  no  issae  in 
justification.  Answered — The  witni-ts  nould  have 
been  competently  adduced  In  mitigation  of  damages, 
had  the  pursuer's  prof»f  made  it  like^  that  he  would 
bo  fonnd  entitled  to  nny.  Tbe  Court  repetled  this  oh- 
jeirtion,  with  expenses. 

First  Division,— Jet.  Patttxi ;  George  Ritchie,  V.S.,  A^ent 
~Atu  Cenie.— tG.Z».] 
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iltt  December  1833. 
No.  155. — Alexandkr  Uruuhart,  Parser,  v. 
Australian   Cohpant,  Defendert. 
ProcMi— Expenin— ^ent— Limwe— ^1  iidimdual,  uio  knu 
luf  an  admiltei  agml,  and  ako  kad  ns  lictme,  hanns  aaducled 
a  cauteia  tkt  name  of  a  Uceiuad  agent,— Jbund  Ihal  kisditnl, 
who  htd  9itaintd  the  verdict  of  a  jury,  ii  no(  ntiiUd  to  decree 
ogainif  the  oppoiile  parly  Jiir  anif  pari  if  the  account  of  tipentet, 
ezerpt  lie  oullay. 

In  this  case,  which  \i  reported  ante.  Vol.  V.  p.  34S, 
the  purHuer  had  b  rerdict,  and  nnw  applied  fur  de- 
cree for  hin  expentea.  Ubjeuted — The  party  here  who 
acted  Ka  agent,  and  who  conducted  the  caae  in  name 
of  Mr  Falkner,  was  a  Mr  M'Gowari,  who  wa»  not 
an  admitted  af^nt,  and  had  no  licenB«.  He  could 
not  demand  a  decree  for  hia  expentea,  except,  perhaps, 
the  oatlay  ;  and  neither  can  the  pursuer. 

Lard  GilUti. — Ttae  question  ii,  if  tbe  punuer  ran  be  held 
to  hm  bren  In  tana  fide  to  employ  an  unlirenied  agent  ? 

Lont  PreriileHt, — Wbrn  the  agent  hu  merely  failed  to  take 
out  bia  licenie,  it  it  hard  to  hold  the  party  liable,  as  he  tniy 
know  nothing  of  tbe  fact.  But  fae  i>  bound  to  know  that  the 
individual  be  employa  ii  not  an  entered  agent  atalL 

The  Court  found  the  pursuer  entitled  to  the  outlay 
only,  10  the  account  of  expenses,  and  remitted  to  th« 
auditor  to  tax  the  account  on  that  footing. 

First  Difiaion. — Jei.  P.   Robertaon. — Jit.  Cuninghame.— 

[C.i»]  

2l»l  December  18S3. 
No.  136.  —  Poor  Mrs  Ank  Clark,  Pursuer,  v.  J. 
L.  NiwMARCH,  ancf  J  AMES  Grant,  W.S.,Ai>  Mak- 
D  A  TORT,  Dffendert. 
Ret  Judicata — Lis  Alibi  Pendens— Foreign — A  fund  having 
been  labn  poaettioii  of  fry  the  C^art  of  Btehejaer  in  Mnglaad, 
and  ordered  to  be  paid  imtr  la  Ikeir  cterk  of  CmH  ;  ami  ait  £■£' 
liih  ffoiiiiaM  of  ikt  fandJumng  broaglU  an  action  against  a 
Scots  claimaml  of  it,  to  kaae  lie  latter  mnpeiled  to  grant  an  or- 
der tm  the  holder  of  Ikt  money,  lo  pay  il  la  the  former  i  and  the 
Scolt  claimant  alleging  Ikal  the  Engtiik  Court  kad.decidtd  that 
Ike  fund  belonged  lo  him — Proeeti  lilted,  and  opinion  eipreued, 
that  tke  effect  of  the  Engtiik  jadgment  ikoald  be  determined  by 
the  Court  if  Eidiequer  in  England, 
Juriadiction — Doinicile — Husband  and  Wifs^L^acy— Qve*- 
lioni  railed — /.  Whether  an  Eagti^unan,  aiho  died  in  Scotland, 
lehere  he  had  relidedforfjly  ^ori  at  goiemor  if  a  militatyforl, 
and  had  potieiied  a  farm,  acted  at  a  Juitice  of  Peace,  and  mar- 
ried a  Seolneoman, — nai  lo  be  held  at  domiciled  in  Scotland  at 
the  time  of  hie  death  f—II.  ffhether  the  legal  effict  of  that  mar- 
riage, m  ngmrd  lo  oay  property  accruing  lo  lie  vifi,  fell  lo  be 
regulated  by  the  law  of  Scotland  .'—III,  Whether  a  ief  ncy  left 
to  the  vjife,  but  not  paid  ooer  to  her  or  lo  the  Atiiband  during  the 
tubiiilence  of  Uie  nurrriage,  did,  by  the  Into  of  Scotland  and  if 
England,  become  veiled  in  the  anfe,  and  ma,  bylhe  law  of  Scot- 
land, jure  mariti,  irvniArred  lo  Ike  kuiband  t~IV.  Whether  an 
action  it  competent  In  the  Cuurl  a/"  Seiiien,  lo  compel  a  part) 
domiciled  in  Scotland  la  jran/  an  order  on  a  party  i*  England 
(D  pay  to  an  £ii(/uAiiuii  a  lum  alleged  lo  belong  Id  him  t 

Thelate  Alexander  Trapaud,  who  was  either  aFrench 
refugee,  domiciled  in  England,  ora  natire  of  England, 
descended  of  French  parents,  was  appointed  Lieu- 
tenaot-Governor  of  Fort-Augustus  in  1746.  He  had 
been  previously  united  to  a  lady  who  had  died  before 
the  date  of  bis  appointment,  leaving  him  an  only 
daughter,  who  was  married  to  an  finglishman,  of  which 
marriage  the  defender,  Mr  Newmarch,  was  the  only 
surviving  child.  Governor  Trapand  resided  all  the 
rest  of  nis  life  at  Fort- Augustus,  in  the  governor's 
lioose,  and  pouensed  c  farm,  which,  it  was  alleged,  but 


not  admitted,  was  attached  to  his  offlce  of  roTernor, 
and  he  was  appointed  a  Justice  of  Peace.  After  hav- 
ing been  thirty-three  years  in  Scutlaod,  Governor  Tra- 
paud  married,  in  1779,  Miss  Campbell,  daughter  of  a 
Scots  gentleman.  In  1785,  and  during  the  subsistence 
of  the  marringe,  a  legacy  of  £600  was  left  to  Mrs 
Trapand  by  Mrs  Dorothy  Campbell,  residing  in  Eng- 
land. Governor  Trapnud  and  his  wife  commpncM 
some  proceedings  in  tlie  EeulesiRstical  Court  at  York, 
in  1790,  to  recover  the  Ipgacy  from  a  Mr  Kobinson, 
Mrs  Camphell's  executor,  but  flohinson  denied  that  he 
had  sofficient  funds,  and  neither  Governor  Trapand 
nor  hia  wife  ever  got  possession  nfthe  money  in  their 
lifetime.  Governor  Tiapaad  died  in  D«fcember  1796. 
His  wife  survived  him,  but  died  in  April  179S.  There 
had  been  no  contract  of  marriage  between  them  ;  but 
Governor  Trapand  lefta will,  dated  10th  February  1791, 
by  which  he  bequeathed  £500  absolutely  to  his  wife, 
with  the  liferent  uf  his  whole  other  property,  the  fee 
of  which  he  beqneathed  to  his  only  daughter  by  his 
6rst  marriage,  now  represented  by  her  sun,  the  defen- 
der. Mrs  Trapand  left  a  will,  dated  ISth  February 
1797,  by  which  she  bequeathed  her  whole  property 
to  her  two  nieces,  the  pursuer  Mrs  Clarke,  and  Mrs 
Beatrix  Grant,  both  natives  of,  and  residlngin  Scotland. 
Various  disputes  as  to  the  succession  having  occurred 
between  the  pursuer  and  defender,  these  were  referred 
to  Mr  Archibald  Fletcher,  advocate,  by  submission, 
dated  in  April  and  Anguat  1K04,  hut  under  the  re«er< 
ration  uf  all  qaeation  as  to  the  legacy  bequeathed  by 
Mrs  Caropbell  lo  Mrs  Trapaud,  which  was  declared 
not  to  fall  under  the  reference.  In  the  pleadings  in 
the  snhmission,  it  was  stated  by  both  parties,  that  the 
reason  why  the  legacy  was  nut  included  in  the  refisr- 
ence  was,  because  "  the  right  tn  it  must  be  tried  in 
the  Courts  of  England."  The  arbiter  decided  the 
other  disputes,  but  of  course  he  did  not  decide  tha 
right  to  the  legacy.  In  April  IK05,  a  bill  was  filed  in 
the  Court  of  Exchequer  in  England,  in  which  thv 
pursuer  and  her  sister,  and  also  the  defender,  then  a 
minor,  and  his  tutors  and  guardians,  appeared  as  plain- 
tiffs against  Mr  Uobinson,  the  executor  of  Mrs  Camp- 
bell, for  the  purpose,  as  the  defender  alleged,  of  getting 
the  legacy  out  of  the  hands  of  Mr  Robinson,  bat,  ac- 
cording to  the  pursuer,  for  the  purpose  also  of  ascer- 
taining who  had  right  to  the  money.  The  case  was  re- 
mitted by  the  Barons  to  their  Deputy  Remembrancer, 
who  reported,  inter  alia,  that  the  legacy  was  due  to 
the  pursuer  and  her  sister,  as  execnlricen  of  Mrs  Tra- 
paud,— but  the  defender  allied  that  thia  point  did 
not  fkll  ander  the  remit.  On  12th  December  1813!, 
a  judgment  was  prononnced  by  tbe  Court  of  Exche- 
quer, ordering  and  decerning  Rubinion  to  pay  tha 
legacy  and  interest  .into  Court,  to  be  laid  out,  in  th« 
name  of  the  Deputy  Remembrancer,  in  three  per  cent, 
consols  "  in  trtist  in  this  cause."  An  application  was 
made  by  the  porvner  and  her  sister,  in  July  ISIS,  to 
have  a  sum  of  £544,  lOs.,  consigned  by  Robinson,  de- 
clared applicable  to  payment  of  said  legacy,  which  waa 
done,  and  the  money  was  ordered  to  be  paid  to  a  Mr 
Bowyer,  then  elerk  of  the  Court,  as  mnndalory  for  the 
pursuer  and  her  sister.  The  latter  made  an  arrange- 
ment with  tbe  defender,  and  assigned  her  share  oftha 
legacy  to  him,  but  the  pursuer  having  wfosed  to  de 
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•a,  the  defender,  in  Fabrnarj  1815,  applied  to  tin 
Court  of  Exchequer  Tor  a  caveat  or  order,  to  prerent 
Mr  Boiryer  from  payins'  over  the  money  to  toe  pur- 
sner,  when  the  Court  issued  an  order  for  ahowing 
cauae  vihy  Mr  Bowyer  afaoald  not  pay  the  money  to 
the  punuer ;  but  nothing  farther  waa  done.  In  the 
meantime,  the  defender  had  raiaed  nroDltiplepoinding 
before  the  Court  of  SeRsion,  in  Mr  Bowyer'v  name, 
which,  on  8th  July  1814,  was  diimiaied  a«  incompe- 
tent. Tliereafter,.in  1615,  the  defender  and  hit  mnn- 
datory  raised  an  action,  before  the  Court  of  ScHion, 
Bgainat  the  pursuer,  to  .ha*e  her  ordained  to  concur 
with  him  in  executing  a  power  of  attorney,  authoris- 
ing Mr  Bowyer  to  psy  orer  the  money  in  his  hands 
to  the  defender.  Defences  were  lodged,  pleading — 
"That  the  action  waa  incompetent !  That  the  queation 
had  been  decided  in  the  pursaer'a  farour  in  England, 
and  that  accordingly  an  order  had  been  there  pro- 
nounced fur  payment  of  the  money  to  Mr  Bowyer,  as 
the  mundatory  of  the  porsuer  and  her  liiter.  After 
varioua  proceedings,  the  pursuer  failed  to  lodge  du- 
plies ;  and  Lord  Cringletie  found,  tliat  the  judgmpnt  of 
Exchequer  wss  not  intended  to  decide  the  right  to 
the  money,  us  in  a  qnestion  between  the  pursuer  end 
defender,  the  object  being  merely  to  recover  pnyment 
from  Hobinson,  who  denied  hia  liability,  and  conse- 
quently, that  the  case  was  the  same  as  if  Hobinson  bad 
Tolontarily  paid  to  the  pursuer,  in  wliich  case  she 
most  have  repaid  it  to  the  defender,  who  had  the  right 
to  it,  at  representing  Governor  Trnfiaad,  in  whom  it 
had  vested,  in  virtue  of  the  assignation  implied  in  hia 
marriage,  to  Mrs  Trapaud,  the  legatee:  That  there 
wu  nothing  incompetent  in  the  action  to  compel  the 
pursuer,  who  was  subject  to  the  Soottiih  Courts,  to 
grant  an  order  on  Itowyer  to  pay  the  money,  and 
therefore  his  Lurilghip  decerned  quoad  hoc,  in  terms 
of  the  libel.     Thereafter,  the  porsuer  brought  the 

E resent  action  of  reduction  of  this  decree  of  Lord 
ringletie,  and  of  ihe  other  interlocutors  in  the  cause 
unfavourable  to  her  pleas,  nn  the  ground  that  she  had 
been  unable,  from  poverty,  to  continue  her  appearance 
ill  the  action,  which,  she  maintained,  was  in  its  own 
nvture  incompetent.  Against  this  reduction  the  Lord 
Ordinary  sustained  the  plea  of  ret  judicata  j  but  tbo 
Court,  on  6th  July  1825, 

"  Alter  tbc  intertoculot  of  the  Lord  Orrlinalyrecliiimcdagainiti 
nrpet  the  p1»  or  ret  judicata ;  lustsin  the  resHom  of  reduc- 
tion, snd  reduce,  dpcern  and  declare  Record ingly,  to  the  ef- 
fect of  allowing  the  petitioner  to  be  heird  for  her  imerett,  in  Ihe 
action  ID  nbich  rbe  Inierloculor)!  and  decrees  were  pronuuiiced, 
sought  to  be  reduced  ;  snd  remit  to  the  Lord  Ordinary  (o 
hew  pSTties,  both  upon  Ihe  comjiclencf  of  that  aelion,  and  sUo 
npon  the  meritioflhe  uinie;  and  fsrtber,  find  the  petitioner 
entitled  lo  the  ezpeiwe*  of  ihii  process  of  teductiun,  bJtberlo 
incurred."  &c> 

The  case  then  went  back  to  the  Lord  Ordinary, 
and  a  record  was  made  up,  in  which  the  pursuer  plead- 
ed— L  That  the  action  at  the  defender's  instance 
ftffainst  tbo  present  pursuer  is  incompetent,  because 
tne  proceedings  before  the  Court  of  Exchequer  in 
England,  and  tlie  decrees  condescended  on  by  her, 
constitute  a  m  judicata  in  her  favour. — H,  That  tup- 
poaing  them  not  to  conatitnte  a  ret  Judicata,  they,  at 
all  events,  constitute  a  ii*  nlibi  peHdeiu.—\ll.  That 
the  fond  in  dispute  being  situatea  in  England,  in  the 


hands  of  an  BSnglishman,  it  is  incompetent  to  parsne 
an  action  such  as  that  porsaed  by  the  present  defen- 
der, fdr  the  purpose  of  obtaining  possession  of  it. — 
IV.  That  Governor  Trapaud  never  lost  the  rigbu 
belonging  to  him,  in  virtue  of  his  original  domicile, 
•object  to  the  law  of  England,  and  that  the  right 
which  subsisted  between  him  and  his  second  wife,  in 
so  far  as  any  property  belonged  to  both  or  either  of 
thera  wa«  concerned,  could  only  be  ascertained  and 
determined  by  the  law  of  England — V.  That,  by  the 
law  of  England,  the  fund  in  dispute  belonged  to  Mrs  . 
Trapaud,  and  was  subject  to  her  unlimited  disposal 
subsequent  to  the  death  of  Governor  Trapaud,  and 
that  it  now  belongs  to  the  present  pursuer,  her  niece. 

The  defender  pleaded — I.  Both  by  the  law  of  Eng- 
land, and  by  that  of  Scotland,  the  legacy  of  £600,  be. 
queathed  by  Mrs  Dorothy  Campbell  in  favour  of  Mrs 
Trapaud,  vested  in  her  iptojure. — I  [.  The  legacy  hav- 
ing so  vetted  in  Mrs  Trapaud  during  the  subsistence 
of  her  marriage  with  Mr  Trnpand,  it  was  transferred 
to,  and  became  part  of  his  funds  jure  marlli,  as  com- 
pletely as  if  it  had  been  specially  assigned  and  con- 
veyed to  him. — IIL  The  marriage  of  Mr  and  Mrs 
Trapaud  having  taicen  place  in  Scotland,  and  they 
having  continued  to  reside  there  during  the  rest  of 
their  lives,  the  rights  arising  out  of  the  contract  so 
made  must  be  judged  of  and  ascertained  by  the  law 
of  Scotland  ;  and  according  to  that  law,  the  husband 
is  entitled  to  all  the  moveable  effects  acquired  by  bit 
wife  during  the  subsistence  of  the  marriage, — IV.  Mr 
Trnpaud  wns  domiciled  in  Scofl.ind;  and  therefore, 
independent  of  every  other  circumstance,  this  ques- 
tion must  be  judged  of  by  the  rules  of  that  law,  and 
not  by  those  of  England. — V.  But  even  supposing  it 
were  to  be  decided  by  the  law  of  England,  it  is  in  fn- 
vour  of  the  defenders  claim. — VI.  The  proceedings 
in  the  Court  of  Exchequer  or  of  Chancery,  in  Eng- 
land, referred  to  in  the  condescendence  and  answers, 
were  not  intended  to  ascertain  the  right  of  the  parties, 
hut  to  recover  the  funds  out  of  the  hands  of  Robinson, 
the  executor  of  the  testator  ;  and,  therefore,  can  form 
neither  a  lit  pendens  nor  a  retjudi'eala,  so  as  to  afford 
any  defence  against  the  defender's  claim  in  this  action. 
— VII.  Independently  of  the  above  plea,  the  only 
plnintiiFs  in  those  proceedings  were  the  present  pur- 
suer and  her  sister,  and  the  only  defendant  was  Ro- 
binson, and  therefore,  any  judgment  as  between  those 
parties  is  ret  inter  aliot  as  to  the  defender. 

The  Lord  Ordinary  (MuncreiJf)  pronounced  the 
following  interlocutor  and  note  : 

"  \ilk  Way  1833.— The  Lord  Ordinary  having  cousidered 
the  closed  record,  with  the  wric«  produced,  snd  interlocutors  in 
cauu,  snd  having  heard  piirtiei'  procurators,  and  thereafter  made 
avizandum  with  the  proceia  :  Finds,  I  mo.  That  the  proce^jngs 
and  judgments,  or  orders  in  the  Court  of  Exchequer  in  England, 
referred  (o  in  the  record,  do  not  constitute,  s>  between  the  parties 
to  the  present  action,  either  rtt  judiciua  or  lii  oli'ii  peadeia,  to 
ttar  the  preaent  defender,  John  Ludavei  >ewmarch.  from  inaiat- 
ing  in  the  action  rsiaed  by  him  in  this  Court  on  the  29th  De- 
cember 1614,  sgainat  Ihe  preaent  puriuer,  Mn  Clark,  as  one  of 
the  eiecutrtces  of  Mra  Tnipaud  deceased,  she  {Mrs  Clark) 
being  then  legally  domiciled  snd  resident  in  Scotland,  according 
to  the  concluiion*  expressed  in  the  summons:  Finds,  ide.  That 
the  eonelasions  of  the  summona  in  the  aaid  action  were  itgii, 
and  competent  lo  receive  cfTei't  in  this  Court :  Finds,  £io. 
That  the  deceased  Alexander  Tripand,  someiiDM  Oovernor  of 
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Fott-AogniUa,  wbo  died  tb«re  in  tbe  yew  1796,  ider  turing: 
been  conituilly  rnidenc  In  Sratland  for  SO  jetn,  niu(t,  under 
■11  tbi!  circumatunces  oF  the  ciK,  be  beJd  to  h&ve  been  legallj 
duiniciW  in  ibal  counir;  ■(  Lhe  time  ot  his  deith  :  Find*,  iio, 
Tbit  the  uid  Al«x>iiiiler  Tnipaud  baring,  in  the  year  177S,  be 
being  then  residi^nt  in  Scotland,  miirried  Mi«B  Anne  Campbell, 
B  nHtive  Scutch  wu  mil  n,  alio  then  mideiitiind  domiiiled  in  Soot- 
land,  the  legal  effrvt  of  that  nirringe,  in  regard  to  an]'  propeltf 
then  belciigii^  lo  ber,  or  wbicb  might  b^ome  Feaied  in  her 
Ihernifter,  during  the  continuance  of  tbe  partiei  to  reside  iu 
Scotluiil,  mu*t  be  regulated  bj  the  law  of  Scotland  :  5io.  That 
it  is  adniilted  by  botb  parties,  snd  fully  estalilithed  by  the  pro- 
ceeding in  lhe  Court  of  Eai'hecjuer  uf  England,  that  Ibe  le- 
gacy of  .£1100.  besuralbed  by  tbe  will  of  Mri  Dorothy  Campbiill 
wbo  died  in  1785,  did,  by  the  law  of  England,  become  retted  in 
the  Hid  Mr*  Anne  Campbell  or  Tispaud.  during  the  lifetime 
of  her  huabaiid,  Goveninr  Trapaud  ;  And  finds,  that  it  wai  kUo 
M  vested  according  to  the  lnw  of  Scotland  :  Finds,  &a,  That  tbe 
Irgary  being  to  vvstrd  in  Mrt  Trapaud,  it  did,  t»  ipto,  aecording 
to  the  ettablislied  rules  of  the  law  of  Scotland,  past  to  the  (aid 
.Alexander  Trapaud,  the  huiband.  by  the  foru!  of  the  legal  as- 
signment of  the  wife's  penona!  estate,  implied  in  the  marriage 
of  lhe  parties  eelebnUed  in  Scotland,  at  aforesaid,  and  become 
part  of  hit  persiiiial  or  moveable  etlaCe  at  his  detlfa,  notwith- 
standing that  he  had  not  received  payment  or  poatetsion  thereof, 
or  tiroaghi  any  suit  or  action  for  the  recorery  of  it ;  Therefore 
finds,  7«it.  'I'bst  the  defender  in  the  pretent  action,  aod  tba 
pursuer  in  the  action,  the  decree  in  which  is  now  under  reduc- 
tion, a*  tbe  legal  representaliTe  m  mobUitui  of  the  stid  Alex- 
ander Tnpaud,  bat  the  only  good  right  to  the  said  Irgaey,  and 
ia  entitled  tu  recover  payment  and  potsessiuii  of  such  part  there- 
of at  he  may  not  yet  have  received  ;  and  in  respect  that  it  ia  ad- 
mitted that  a  certain  luni  of  money,  part  of  the  said  l^icy,  is 
now  in  the  custody  of  William  Bowyer,  in  tbe  summons  men- 
tioned under,  and  in  eontequence  of  tbe  proceedinga  instituted 
jointljr  in  the  names  ofthe  pursuer  and  her  sister,  Mrs  Grant 
(who  ia  nu  party  to  this  action,  but  has  attigned  her  interest  lo 
thedefendera),  Flnd>,that  the  pursuer  ia  bound  lo  concur  with  the 
defender,  in  enabling  bim  to  uplift  and  reeeive  tbe  said  money,  and 


tbe  instance  of  the  said  John  Ludavei 'Newmarch,  repalt  the  de- 
fences, and  Gnda  and  decerns  forcounland  reckoning,  againat  the 
aaid  Mrs  Anne  Clark,  in  terms  of  the  Qtatcouelutionorhis  sum- 
■ioDS,Bnd  finds  him  entitled  to  re<iuire  aapecial  order  for  render- 
ing accounts,  if  BD  ftdviaed;  and  finds,  decerns  and  declares,  in 
terrai  of  the  lecond  conclusion  thereofi  and  to  thia  effect,  on 
the  Berita  of  tbe  preaent  action,  tutlaina  the  defences,  atsoil- 
lies  the  defender,  and  decerns :  Finds  no  expenses  due. — Net. 
—This  CMC  it  important,  and  not  without  difBculty.  I.  The 
opinion  which  the  Lord  Ordinary  hat  formed  at  to  the  compe- 
tency of  the  Bction  at  lhe  intUnce  of  Mr  Newmarch,  coincides 
with  that  which  was  expreased  by  Lord  Newton,  afb'f  full  hear. 
ing,  in  a  note  on  the  I3tb  November  1827.  He  pronounced  no 
interlocutor,  only  because  the  parties  had  not  been  beard  on  tbe 
meriti,  and  he  ibought  thai  the  whole  points  should  be  decided 
tc^lber.  It  sppeart  to  the  Lord  Ordinary,  that  the  plea  of 
reijudicala  it  untenable.  Because,  although  the  luit  in  the 
English  Exchequer  wai  raised  in  the  joint  namea  of  the  par- 
suer  and  her  ttaler,  and  of  the  gaurdians  of  tbe  defender,  then 
an  infant,  it  waa  clearly  raised  for  the  aole  purpose  of  com- 

[letling  Mr  Kobinaon,  the  executor  ofMra  Campbell,  to  pay  up  tbe 
[gacy  ;  and  because,  though  the  question  wbicb  might  exist  at 
to  the  claim  of  the  punuer  and  ber  sister,  on  tht!  one  hand,  or 
of  tbe  defender,  on  tbe  other,  to  lhe  legacy,  was  indeed  slated 
tn  the  defendant  as  a  pretence  for  withholding  tbe  money  j  and 
IMugh  the  Remembrancer  of  Exehequer  did.  In  bis  report,  take 
it  for  granted,  that  because  tbe  legacy  had  not  been  in  tbe  hus- 
band'* poRsettion,  it  mutt  belong  to  the  executors  of  the  wife, 
the  quesliuii  never  wat  discussed  at  all,  nor  wat  any  appearance 
even  mudefur  the  guardians  of  the  defender;  and  tbe  subnequent 
order  for  pajdng  the  money  to  Mr  Bowyer,  waa  alao  made  oa 
the  single  molioo  of  the  puriuer  and  ber  titter,  without  any 
discuttion  whatever.  On  tbe  other  band,  tbe  intervention  of 
tbe  defendet  at  ■  later  periodi  by  a  mete  cav,Ht,  to  prevent  the 


money  bdng  paid  to  tbe  pnreuer,  did  ni>t  take  place  till  kfler, 
not  only  the  multiplepoinding  bad  been  raited  and  dismissed  ti 
incooipeteiil,  lul  the  present  defender's  action  for  count  and 
reckoning,  and  for  coinpt^Iling  tlie  pursuer  to  concur  in  uplifting 
the  money,  bad  been  instituted  in  this  Court.  Tbe  action  wss 
raised  on  tbe  SOth  December  1614,  and  tbe  order  in  Exehequrr, 
to  show  cauie  upoo  the  purtner'a  demand  of  judgment  tgiiiitt 
Hr  Bowyer,  for  payment  to  benalf,  waa  nutde  on  the  JSch 
February  1815,  after  hearing  counsel  for  tbe  punuer  and  Hr 
Bowyer  only,  and  not  for  tbe  defender.  Nothing  more  took 
place.  Tbe  idea,  therefore,  of  (heir  being  any  reijadicoia,  teems 
to  be  out  iif  tbe  question.  With  refpird  to  the  plea  of  Ut  atiti 
pendent,  it  ia  10  be  obaerved  that  the  defender  ia  domiciled  ia 
Scotland.  The  jurisdiction  of  this  Court,  therefore,  is  clear. 
For  what  reason  tbe  lubmisiion,  which  waa  entered  into  belweeo 
the  partiea  in  Scotland,  excluded  tbe  quetlion  regarding  tbe  le- 
gacy, does  not  seem  to  be  very  material.  The  mone^  was  stiQ 
to  be  recovered  by  some  suit  in  England;  butif  it  wat  supposed 
that  the  question  depended  on  English  law,  tbe  Lord  Ordinary 
would  bold  that  to  have  been  an  error,  which  could  not  prejudice 
tbe  party,— more  espedatly  an  infant ;  and  he  observca,  tiiat  Ibe 
pursuer  bad  alrewty  the  very  best  advice  (  Sir  Wiltiam  Grant's) 
that  the  queetioii  did  not  depend  on  EnKli^h  law.  But  on  a 
coniideration  of  the  whole  proceedings  in  England,  and  the  judi- 
cial statements  of  the  pursuer  r^arding  them,  the  Lord  Or- 
dinarv  is  perfectly  aatiaSed,  that  tbe  sole  abject  of  them  wu  to 
get  the  money  out  of  the  bands  of  Robinson,  Mra  CampbeU't 
executor.  The  defender  wat  an  infant,  and  the  very  fact  of  the 
puraiier  and  her  sister  not  attempting  to  proceed  In  their  own 
names,  but  taking  the  concurrence  of  the  defender's  guardians, 
thowa  that  that  waa  the  purpose;  while  there  being  no  ippear- 
ance  for  the  defender  or  nit  guardtani,  and  no  diacnuioo  on  bit 
TJghC  demonttratea  that  there  wat  no  iniention  of  bringing  ttet 
question  before  the  English  Cont^  or  doing  an*  tiling  mora 
than  forcingpayment  of  the  money,  by  the  title  of  one  or  both 
oftbe  parties.  No  point  can  be  more  dearly  settled,  tban  that 
tbe  circumstance  oftbe  subject  in  dispute  betng  personal  funds, 
having  been  recovered  in  England,  and  brought  into  the  Courts 
of  equity  tliere,  doe*  not  bar  an  action  in  this  Court  for  deter- 
mining ibe  rights  of  the  parties  to  that  sut^ect,  if  thfrareto 
tituated  that  [hit  Court  bat  otherwise  jutiadicLon.  February 
87.  170^  Cunningham  b.  Lady  Sempel;  January  2,  1728, 
Moret  B.  York  Building  Company;  March  8,  1709,  Coutts  and 
Company  p.  Callin  ;  June  25,  1709,  May  d.  Wharton  :  Qneent- 
berry  Executon  s.  Hyilop,  IStb  NoTember  IS22.  Neitherdoca 
it  appear  to  the  Lord  Ordinary  to  beat  all  sufficient  foresta- 
blitbiiig  the  plea  of  lU  eliii,  to  say  that  the  question  tD%bl  poa> 
sibly  have  been  discussed  and  determined  in  the  English  suit. 
That  might  have  been  said  in  every  one  of  the  above  cate*.  If 
parllet  bud  joined  issue  un  the  questions,  they  migbt  bave  been 
tried  in  Chancery  even  in  the  Queenaberrj  case,  though  refer- 
ence to  the  law  of  Scotland  would  have  been  necessary,  8.  It 
may  be  doubtful  whether,  or  to  what  extent,  the  queation  aa  to 
the  domicile  of  Oovernur  Trapaud  is  essential  to  tbe  merits  of 
tbe  cuie.  It  can  only  be  so  in  one  view  of  tbe  operation  of  ibe 
marriage;  that  ia,  il  it  depends  not  on  the  law  of  the  /ocus 
conJraciHi,  but  on  that  of  the  domicile  of  the  husband,  or  if  it 
it  modiGed  by  the  latter.  The  Lord  Ordinary  ia  inclioed  to 
think  this  view,  if  taken  broadly  on  constnictive  domicile,  incor- 
rect. Bui  at  it  may  affect  the  queation  more  or  lets  in  diSer- 
ent  riewt,  be  hat  given  his  judgment  on  the  point  of  domicile. 
Tbe  question,  where  a  man's  legal  domicile  is,  is  alwaya  a  quet> 
tiou  of  circumstnnces.  The  principle  which  regulate*  it  it 
clear  enough, — that  it  is  in  that  place  where  be  had  fixed  bit  resi. 
dence  aiuno  renaiuncfi.  Residence  alone  doel  not  fix  it,  if  it 
be  transitory.  But  tbe  quetlion  whether  tbe  intention,  and  tbe 
fact  of  permanency  exiai,  d^Knds  on  all  the  cireumataacea  of 
the  man's  situation.  A  student  does  not  acquire  a  new  domb 
cileby  residenceat  a  university,  nor  a  soldier  in  the  King^  fnTi 
bv  residence  in  the  place  where  be  is  temporarily  quartered. 
But  these  are  not  absolute  or  arbitrary  rules.  They  depend  on 
the  principle,  and  most  be  regulated  and  modified  by  tbe  aub- 
atance  and  common  aente  of  tbe  tbii^,  and  if  the  re*ideoM 
it  in  reality  permanent,  tbe  atleiulance  on  the  leGtuK*  in  > 
unlvcnity,  ot  tbe  .lubjection  to  tbe  lasn  of  tbe  vmy,  will  not 
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prevenE  the  effect  of  iC  Tbii  ii  the  principle  lud  down  by 
Voet  and  tbe  civil  law  writer*.  It  ii  clearl;  tbe  doctrine  of 
Poihier  in  the  pauagc  referred  to  bf  liotb  piirtiei,  Cout.  rie  Or- 
leMU,  p.  A.  it  fau  been  recogaiied  in  all  tbe  cues  ofautbority, 
and  is  particularly  niHrlced  in  that  of  Sir  Ch^rleg  Douglas,  who 
was  nearly  all  bis  lire  in  service,  and  when  on  sbore.  conslsntly 
Bbifling  hia  residence,  yet  was  betd  to  have  lost  his  Scottisb 
doiniciTe  and  acquired  an  English  one,  cbleSy  becauve  be  had  a 
house  for  hia  wife  and  family  at  Oosport.  In  the  present  csst^ 
without  inquiring  whether  ibe  appointment  of  Oovenior  of 
Kort-Augualus  was  strictly  oi/n  I  an  aul  culpam,  or  whether  Go- 
vernor Trapaud  was  subject  to  the  Mutiny  Act,  and  liable  to 
be  c^led  into  gervjce  or  not,  it  is  surely  enough  for  the  point  in 
question,  that  he  bad  been  in  the  plaee  for  50  years,  and  con- 
sisintly  resident;  end  that  there  is  no  averment  either  of  an  in- 
tention to  remove  bim,  or  of  an  intention  on  hia  part  to  resign, 
or  to  leave  Scotland  ;  That  he  occupied  and  cultivated  afarm  ia 
b1*0  material,  wfaetber  it  was  attached  lo  the  office  or  not ;  in 
either  view,  it  impliea  permanency  :  That  he  acted  u  ■  Juatiee 
of  tbe  Peace  is  still  more  important;  and  it  ■•  not  avarred  in 
the  record  that  he  did  so  as  governor ;  and  an  the  whole,  the 
Lord  Ordinary  cannot  conceive  a  stronger  ease  of  change  of  do- 
mirile.  And  having  formed  this  opinion  upon  principle,  it  ia 
certdinlj  very  salislactory  10  hiin  lo  find  that  it  i*  confirmed  by 
tbe  opinion  of  such  a  lawyer  as  Sir  William  Grant.  Id  a  ease 
laid  before  him,  on  the  part  of  tbe  pursuer  and  her  sister,  in 
1799,  the  question  of  domicile  was  brought  diaiiueily  under  hi* 
notice,  and  Governor  Trapaud  wai  daacribed  as  '  Governor 
Trapaud,  an  English  gentleman,  residing  in  Scotland,  merely  in 
his  capacity  of  an  ofBrer  in  hia  Majesty's  service,  happening  to 
die  in  that  country ;'  and  with  reference  to  this  Sir  William 
Grant  says:  '  I  think  it  will  be  difficult  lo  contend  that  it  is  not 
tbe  law  of  the  domicile  that  must  govern  the  case,  and  I  do  not 
see  any  ground  fur  disputing,  tbat  Scotland  was  Governor  Tra- 
jmud's  proper  dominie.'  Yet  the  facts,  as  stated  in  the  cum, 
were  Dot  nearly  so  strong  in  favour  of  the  Scotch  domicile  as 
they  are  now  admitted  lo  be  on  tbe  record.  3.  But  the  question 
iloea  not  exclusively  depend  on  tbe  domicile,  though  it  msy  be 
affected  by  it.  This  is  not  properly  a  question  in  the  succession 
of  Governor  Trapaud.  It  is  ss  much  a  question  in  the  succea. 
fion  of  Mrs  Trapaud,  wbu  survived  ber  husband,  and  was  cer- 
tainly domiciled  in  Scotland.  But  the  real  question  is,  what 
was  tbe  effect  of  the  marriage  in  Scotland,  on  the  rights  of  Go- 
vernor Trapaud  and  bis  wife  ?  Waa  the  legacy  which  was  vested 
jn  His  Trapaud,  legally  transferred  to  the  husband  before  hia 
death  ?  That  it  waa,  by  tbe  law  of  Scotland,  there  can  be  no 
doubt  But  the  Lord  Otditury  apprchenda,  that  ills  a  question 
which  must  be  determined  bv  the  law  of  Scotland.  In  the 
same  opinion  of  Sir  William  6rant,  after  stating  that,  by  tbe 
law  of  both  countries,  the  legaey  veated,beadds,  ■  but  a  subsequent 
qHcstion  arises,  whelheralegary  thus  vested,  Fall*  under  the  hua- 
hani'tjas  mariii,  so  as  to  pass  by  his  will,  though  he  die  before 
bis  wife,  and  bel'ure  the  legacy  i*  paid :  Now  that  question  must 
be  determined  by  the  luw  uf  tbe  country  in  which  the  relation 
of  huiband  and  wife  has  been  contracted  and  subsists.'  If  at 
the  lime  of  the  marriHge,  Governor  Trapaud  had  been,  in  the  or- 
dinary sense,  adomiclled  Englisbman,  and  only accidenlally  mar- 
ried ill  Scotland,  tbe  locm  conlraclui  might  not  regulate  the  effect 
of  the  oiairiaget  or  if,  before  tbe  l^aey  became  vested  in  1785, 
the  parties  had  removed  from  Seotlaiid,  and  been  properiy  do- 
miciled in  England,  Ibere  might  he  room  (or  a  similar  construc- 
tion as  to  the  effect  of  their  marnage,  as  aubsisting.  But  in  a 
case,  in  which  the  husband  had  been  33  yean  resident  in  Scot- 
land, before  the  marriage,  and  the  wife  waa  a  native  Scotcb- 
wotnan,  in  which  th^  were  still  resident  in  Scotland,  where 
Xhe  legacy  became  due  six  yeara  after,  and  in  whicb  tbe  mar- 
riage subsisted  in  Scotland  alone,  till  tbe  death  of  the  husband 
in  1796,  it  would  suiely  be  a  monstrous  alreteh  of  principle  to 
say,  lbB^  upon  any  idea  of  a  canatructive  domicile,  in  conse- 
quence of  Ibe  husband's  appointment  being  of  a  military  charac- 
ter, the  effect  of  that  inarriHge  sbould  be  regulated  Inr  the  law  of 
England.  If  the  legal  domicile  waa  in  Scotland,  there  can  ' 
no  question  in  it ;  but,  e^en  if  tbat  were  doubtful,  there  can 
no  question  ibat  It  was  In  Scotland  exclusively  that  tbe  mairiage 
was  contracted,  and  did  continually  lubtist.    If  tbe  Court  shall 


concur  In  tbe  opinion  of  tbe  Lord  Ordinary,  the  effect  will  be, 
that  the  present  pursuer  must  grant  tbe  power  of  attorney,  and 
may  be  charged  with  homing  to  that  effi'cl.  But  the  Lord 
Ordinary  conceives,  tbat  it  will  also  be  competent  to  Mr  New- 
march  to  demand  payment  from  Mr  Bowyer,  in  virtue  of  the  de- 
cree, and,  if  necessary,  to  apply  to  the  Court  of  Exchequer  foe 
an  order  to  comjiel  payment" 

Th«  partner  reclaimed : 

Zard  Frcadeai Tbe  proceedings  here  were  brought  in  the 

English  Court.  They  took  possesion  of  the  fund,  and  it  ia 
in  their  hands  now ;  that  is,  in  the  hands  of  the  person  to  whom 
they  intrusted  it.  What  good  would  our  here  ordering  a  power 
of  attomev  ts  be  executed  do  as  lo  this?  The  Court  of  Eicbe- 
quer  would  not  pay  the  leait  regard  to  it.  They  not  merely 
took  tbe  fund  out  of  the  hands  ol  Robinson,  but  ordered  it  t« 
be  paid  over  to  another  party.  I  would  ii<t  prueednre  in  this 
action,  and  allow  Ibe  parties  to  go  lo  the  Ctiurt  of  Exchequer. 
Tbe  defender  offer*  to  prove,  by  tbe  opinion  uf  English  cuunse), 
thai  tbe  proceedings  in  Exchequer  cotiatitule  no  rti judicata  by 
the  law  of  England.  It  may  often  be  very  proper  for  us  to  as- 
certain in  that  way,  what  the  law  of  England  is  ;  as.  for  example, 
where  •  debt  ia  alleged  to  be  cut  off  by  the  Kiiglisli  Statute 
of  LimitatioBS.  But  here  is  a  case  depending  at  this  moment  in 
a  court  in  England ;  and  it  that  Court  nut  the  proper  place 
to  determine  it? 

Lanl  GiUiti — If  tbe  defender  had  not  lodged  a  ctreal  in  Ex- 
chequer, the  money  would  have  been  paid  to  tbe  pursuer  by  Ibis 
time.  Now,  suppose  tbe  money  bad  been  actually  paid  to  her, 
in  consequence  of  the  juitgment  of  the  Court  of  Exchequer,  and 
(hat  an  action  had  been  brought  against  tbe  pursuer  here  for  re- 

Cyment  of  it,  tvould  that  hare  been  an  action  which  we  could 
ve  sustained  ? 
The  Court 
"  Sist  process  until  Mr  Newtnarch  shall  have  applied  to  tbe  Court 
of  Exchequer  in  England,  to  have  the  rights  of  parties  lo  the 
fund  in  dispute  there  delermined,  ao  far  as  tbey  are  embraced  in 
tbe  proceedings  in  that  Court." 

Fmt  Division. — Lord  Ordinary,  Moncreiff. — jfei.  Dean  of 
Faculty  ( Hope)  and  David  DlcUsou  ;  Samuel  Wordsworth, 
W.S.,  Agtat.^^lt,  Keay  and  Sbaw;  Williara  Mackeniia, 
W.S:,  Agent.— Mr  fUlland,  Clerk — [C.i).] 

Slii  December  IS33. 

No.  137. — Thohab  C.  Ked,  Saipender,  v.  Hofsirk 
AND  luLAca,  W.8.,  Chargert. 

Process — BilI-( 'bam ber— Delay — Intimation— /n  a  rtftrtnee  te 
oath  in  the  BUl-Cliam^,  Iht  Commiaioner  haviag  adjounud  llu 
ditljnmjiix  o'cloek  to  tesen  tlu  mine  aemng ;  and  tht  agent  of 
otunflhipaTtUtHot  having  appewil,in>r  tint  tderk,b*l  kaeing 
lent  a  teller.  Haling  tiai  a  preeioiu  engagenunt  firtttntti  kit 
aliendaoce, — lAe  CouH  rrfuted  Ike  biU,  and  ezpretied  an  epiruen 
that  no  inli'HatJiHi  of  tie  aidani-ned  diet  laai  neceaarg. 

The  retpondentj  chafed  tli«  aaipender  on  a  pro- 
inmory-nute,  gntnted  by  him  to  theic,  for  £125,  St. 
1  Id.  A  luapenaion  n-aa  preaented,  on  tlie  ground  that 
no  ralue  was  giren  for  it,  which  waa  refused,  and  a 
second  hill  presented,  in  order  to  obtain  a  reFerentw  to 
the  oaths  of  the  chargers.  The  reference  having  been 
sustained,  and  commission  granted  to  Mr  W.  Forbes 
Skene,  one  of  the  Bill-Chamber  clerks,  Mr  Imlach 
appeared  at  three  o'clock  on  10th  December  ISiS, 
and  his  deposition  occupied  till  nearly  fire  o'clock,  and 
not  being  concluded,  the  Commissiouer  adjourned  the 
diet  till  seren  o'clock  the  same  evening.  The  sDfl> 
pander's  agent  did  not  attend,  but  sent  a  note,  stating 
that  a  prerioas  engagement  prevented  him,  but  that 
he  was  willing  to  attend  any  hour  next  day.  Lord 
MoDcrei£F,  on  Uth  December  1H3S,  pronounoed  diU 
kiteriocutor : 
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"  Having  con*idrred  thU  bill,  with  ibe  depoiitlan  of  George 
loiltch.  one  of  the  chuTer",  ind  in  renpect  thit  the  other  ciracgfer, 
J.  G.  Hopkirk,  ittended  before  the  commioionFr,  at  the  arl- 
jonmed  hour  fixrd  for  irompletini;  the  ei>rninition  under  the 
cbai^n'  reference,  »nd  tben  decUred  bin  readinew  to  undergo 
tbe  examination,  and  that  neither  (be  KntipUiner  nor  any  agent 
attended  to  examine  him  :  Refuaea  [be  bill :  Findi  expensea 
due." 

A  note  WM,  of  the  tame  date,  presented,  praying 
h\»  iiorith'tp,  inter  alin,  to  itppoint  another  aate  For 
the  examinBtion  of  the  chargera,  irhich  his  Lordship, 
"  Id  reapect  that  before  thia  note  ma  lodged,  an  interlocator 
bad  been  written,  nod  nifined  on  the  bill,  diapoainRof  the  raacR ; 
Refuaea  llie  deaire  of  the  note,  but  probibita  the  derk  from 
iaauing  a  certificate  of  refuaal  of  the  bill  till  Saturday  next.in 
order  that  the  coiriptainer  may  have  bii  opportunity  of  applying 
to  the  Court.— A^ulr.— There  is  plainljr  an  object  of  dels;  not 
explained,  becaute  the  ehariierhaa  had  no  opportunity ;  for,  after 
Mr  Imlach'a  depoiilkin,  it  ia  idle  to  auppoM  ibat  there  ia  any 
re«l  me  on  the  merita.  But  the  eomplainer  may  be  entitled  to 
Btate  any  case  of  irregularity  :  and  the  Lord  Ordinary  doea  not 
think  be  can  preclude  bim,  tbougb  be  limita  Ibe  time." 

Ker  reclaimed,  and  prayed  the  Court 
"  to  recal  the  above  mentionril  interlocutor),  and  to  remit  to  the 
Lord  Ordinary  to  pua  the  bill  «i  cnvedj  or,  at  any  rate,  to  re- 
ol  the  mid  iiiterlocutons  and  to  remit  to  hii  Lord«hip  to  proceed 
with  the  final  examination  upon  oath  of  the  e^Brge^,  the  Mid 
OeorRe  Imlaeh.  a*  nell  a<  to  receive  the  depoaition  of  the  olber 
cfaarger,  the  uid  John  Gtauford  Hopltirk." 

The  laHpnnder  pleaded,  that  the  procedare  wai 
wrong  in  point  of  form,  a«  the  nn^pender'a  agent 
ought  to  bare  received  intimation  of  what  wai  to  be 
done. 

Lard  Gknlee  aaid,  the  aniipender'i  agent  bad  got  all  the  intU 
nation  neceasary.  The  meeting  wia  an  adjourned  one.  He 
would  give  no  ronntenance  or  indulgence  to  auch  prelrncea  f'lr 
deUy  in  the  BilUChamber.  The  conaequeneea  of  delay  there 
jnisbt  be  aerioua. 

Lord  Jtuiia- Clerk  m*  of  the  nime  opinion.  The  note  ahoiild 
be  refnaed.  Ferfaapa  the  client  may  bave  hi*  relier  aKninut  the 
■gent.  It  waa  Tcry  important  to  recollect  that  he  guatinleed 
the  debt. 

The  Court  refuted  the  note. 

Second  Diviaion. — Lord  Ordinary,  Moncreiff. — ^n.  Maid- 
nent ;  J.  J.  Fraaer,  W.  5.,  Agent — AU.  Jameton  and  Penney : 
Partiea,  Agent* Mr  Rolland,  aerk.— [J.  ir./T.] 

2ltt  D..ce«iber  1BS3. 
No.  1S8.— JoHM  Howii.  Ac,  PHr«ii^(,v.  William 

Faulds,  Sn.,  Defendert, 

Proceaa—Tilleto  Pnrtne— Friendly  ^mAttj-HtM.itattktagtee- 

iearen  efn  Frieadfy  Soeielf,  »iick  had  Hal  atailtd  iUelfofthe  Sla- 

Inlet  retarding  taut  Sacietiat,  had  110  tilU  to  pwtue  a  preping 

The  pnraaera,  in  the  capacity  of  the  office-hearen 
of  the  "  Eaftlenham  ITnireraal  or  Protecting  Society," 
raised  an  action  of  proving  the  tenor  of  a  dtapoiition 
and  aatignation  to  certain  landt,  by  the  defendera  to 
the  predeueagora  of  the  pariuera  in  office.  In  limine,  it 
waa  objected — t.  The  Eaglealiam  Society  being  a 
Friendry  Society,  and  neither  hiiTing  in  point  uf  fact 
availed  itaelf,  nor  set  forth  in  the  sumraona  that  it  hat 
done  so,  of  any  uf  the  Sututea  relative  to  Friendly 
Societies,  it  has  no  title  to  pursue  in  name  of  its  01- 
fiee-besrerg.     The  Court  diamitsed  tiie  action. 

Second  Division.— ^ct.  Jamei  Cnnfurdi  George  Dunlop, 
W.S..  Agent—^rt.  J.  J.  Reidt  William  Muir,  8.S.C., 
JJgCTt— Mr  Tbomwn,  Oe*.— [J.  IT.  H.] 


2\tt  December  ItlSS. 

No.  139. — Jambs  Anderson,  Sen.,  &c,  Sutpenden,  v. 

tVALTia  Watsom  &  JAUxa  Muhko,  CAargtrt. 

Bill — Ooeroaity — Negotiation — Reference  to  Oath — jI  pa^f 
hadng,  ill  a  luljxntLn,  reftrred  (0  tilt  otdh  tf  Ike  diarg. 
tn,  aSetJier  Ihe^  n/ert  naeroui  bona  fide  ioidert;  and  Ani»( 
tworti  affirmative  ;  and  the  luijiendert  hosing  attempted  to  gel  at 
the  conleHli  of  Iht  ehergen'  boelri,  £jr  the  oath  ej  atte  of  IktHk 
vAd  did  not  Jceep  them  ;  and  lAit  /laomg  been  ol^cled  to,—tk4 
Court,  L  SuUained  the  oijrelion,  and,  rrfiiiiitg  any  Jnrlkrt  ei- 
amintlion  oflliechargeri,  repelled  Ihe  lilra  of  nim-oneronlg  1  and, 
//.  Kemilled  la  paa  the  bill,  on  Iht  head  'of  vndue  negoliaiinn. 
en  lie  alUgalion  Ihal  Ihe  bill  had  lain  over  tince  Uftll  due,  leilh- 

The  Biispendera  alleged,  that  a  bill  at  four  montbi, 
to  the  amount  of  £Sti,  lOa.  (the  sum  tiow  charged 
for),  waa  granted  to  Jamea  8word,  cual'matiter,  by 
Jamea  Cumming, writer  in  Glasgow,  witboot  value, and 
given  by  Sworu  to  the  chargers,  in  payment  of  a  debt 
doe  by  nim  to  them  :  That  Sword  nut  being  able  to 
take  up  tliis  bill,  Cumming  and  the  other  auapendert 
granted  a  renewal  of  it  on  29th  June  1B33.  It  waa 
then  indorsed  to  the  auspendnr  Anderaon,  and  by  hiui 
to  the  chargers ;  That  a  few  days  before  it  became  due, 
flrrangemrnta  were  entered  into  (23d  October,)  to 
grant  another  renewal,  and  that  the  chargers,  who  had 
acceded  to  thif,  and  received  the  new  bill,  did  diligence 
00  14th  November,  on  the  bill  dated  29th  June. 

Anderson,  and  the  other  acceptors,  presented  a  bill 
of  «uiipea«ton,  on  the  grounds — I.  That  no  value  waa 
given  to  the  suspenders  by  the  chargers  for  the  accep- 
tance or  indorsation  of  said  bill  charged  oa. — II. 
That  no  value  was  given  by  Mr  Sword  to  the  com- 
plainers  for  aaid  acceptance,  and  the  chargers  being 
gratuiton*  holders  from  Mr  Sword,  at  least,  having  a 
preference  not  exigible  in  law,  are  linble  to  all  the  ob- 
jections competent  to  the  complainera  againxt  Mr 
Sword. — III.  Even  if  the  transaction  bad  oeeo  legal 
and  oneron*,  the  charger*,  by  their  acceptance  of  tita 
bill,  dated  )13A  October  last,  in  renewal  uf  the  one 
charged  on,  relinquished  their  right  agajnat  the  cnm- 
plainers. — IV.  The  hill  having  Iain  over  since  it  fell 
due  till  the  date  of  the  charge,  without  notice  of  tbe 
dishonour  being  sent  the  drawer  and  indorsers,  quoad 
them,  the  chargers  have  lost  all  recourse,  from  the 
want  of  due  negotiation.  The  suspenders  at  the  aania 
time  offered  to  prove  by  the  oath  uf  the  chargers, 
that  they  were  not  bona  _/ide  holders  of  the  said  bill. 
The  reference  was  sustained  by  Lord  MuncreiBT,  Sid 
November,  and  commission  granted  to  the  Sberiff- 
snbstitute  uf  Lanarkshire,  before  whom  Mnnro  com* 
ppared,  and  deponed.  That  at  the  time  the  charge  was 
given,  the  chargers  were  ^na  ^£i/d  uneroiM  holders  of 
the  said  Lrill. 

Watsun  deponed,  That  he  attended  the  operativa 
part  of  their  business  as  clothiers,  and  that  Mr  Mon- 
ro kept  the  hooks,  and  that  he  believed  tliey  were 
creditors  of  Sword  prior  to  the  charge,  but  was  not 
aware  to  what  amount.  Being  interrogated,  if  he  waa 
willing  to  examine  the  hooks,  in  order  to  answer  the 
questions  put  to  him, — it  was  objected,  that  said  inter- 
rogatory did  not  fall  under  the  commission.  Th« 
objection  wa<  austained  by  the  commissioner. 

Lord  Moncreiff,  on  2a  December  1833,  od  con- 
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>i(lering  the  de|>osition  of  the  chftrger,  "  refasei  the 
bill,  and  Gtida  expeiiHei  due."  Hin  Lvm^hip  added  itiia 

"  ffole. — The  ezamuiuion  bra  been  very  imperfect,  but  that 
■9  tbe  Isult  of  tbo  compldner,  who  hu  not  nude  tny  proper 
■irempt  to  prove  the  cue  muted  in  the  bill.  Thi  iiitc  of  the 
tranwrtions  of  the  company  with  Sword  did  fiJl  under  the  re- 
ference, ill  pertinent  iaterrogitoriei  beiiift  competent.  But  nhy 
wai  not  Hunro  eiamined  on  thia  ?  Aa  to  Mr  Watton.  he  aweiua 
that  he  knew  nothing  of  these  affairs,  and  the"  attempt'  vne  lo 
prove  the  contenta  of  booka,  which  could  not  be  produced,  by 
the  oath  of  the  party  who  paraanally  knew  nothing." 

The  >aipenden  reclaimed,  and  prayed  tbe  Coiirt ' 
"  to  rorol  ihe  interlocutor  above  quoted,  and  remit  to  the  Lord 
Ordinary  on  the  Billa  to  pass  the  bill,  or  lo  repel  tbe  objectjojia 
of  tbe  chargers,  itated  before  the  commiuioner,  and  alJow  the 
compUiners  to  exhaust  the  reference  to  theoaihs  orthe  ^^nrcen; 
or  to  appoint  the  chargers  to  undc^o  a  farlher  eKamliiHiroii." 

Tbeir  LordsfaipR  pronounced  tbia  interlocutor  : 
**  Befiiae  the  desire  of  this  reclaiming  note,  In  so  far  as  rcgardi 
the  plea  of  non-onerosity  as  to  all  the  suspenders,  and  to  tbii 
eHert  decern  ;  but  remit  to  his  Lordship  tu  receive  an  answer  to 
Ihe  bill  of  suspension,  in  ao  far  as  regards  the  plea  of  undue  er 
dererltve  npgullBtion  B»  to  Jiini.es  Anderson,  senior,  andlodo-. 
therein  aa  to  hia  Lordtihip  shall  seem  juNt." 

Second  Division Lord  Ordinary,   MoncreilT — /Icl.  James 

Anderson;  John  M'Gill,  Agent. — Alt.  Neavcs;  George  Gor- 
duH,  AgenL— Mr  Thomson,  Clerk — [J.  ir,  H.] 

SIrf  Dteember  iaS3. 

No-  140.— The  MAaiaxRATEa  or  Kirkwall  and 
Burntisland,  &&,  Petitioners. 

Burgh  Refonn  Act— 3  and  4  William  IV.  cap.  76^  sec  IS— 
Tonra  Coiiueit,  ComplBtion  of — Managera — Burghi  having, 
umfcT  tke  turgh  reform  -Act,  faiied  in  .cotHpleliHg  tbtifUagii- 
IracT/aitd  Ta^a  Council i  and  hming .petitioned  Ihe  CaurC.of 
Settin  far  managan,  Iht  Court  rtfuud  the  peliiiont,  on  the 
ground  that  lAa  old  Magulmcif  and  Cuaneil  ninaiiwd  in  q^la, 
utul*r  Uia  18(1  aaelioit  of  the  Act,  unlit  an  eleetian  o/  tile 
Magiilratif  and  Council  under  the  nett  Ad  tecu  compliMt, 

The  Magistrate!  ind  Town  Council  of  Kirkwall, 
elected  under  tbe  let  of  ths  but^h  at  Michaelmaa 
lb32,  prteented  a  petition  (o  the  Court  of  Setaion  on 
6lh  December  1833,  MtHag  forth,  Thpkt  by  the  aet  of 
the  foargfa,  the  Couninl  conaisted  uf  twenty-three-in- 
dtriduals,  and  that  onder  the  "Burgh  Reform  Act  of 
3  and  4  William  IV.  cap.  76,  there  were  only  within 
the  burgh  nineteen  qualified  eleotors,  and  only  fourteen 
of  them  bnrffeaBea  or  qaalipetl  to  be  elected  :  That 
in  ternia  of  the  Sutute,  on  5tli  November  1833,  the 
election  of  Magistrates  and  Coancil  took  place,  when 
■eTenlaen  individnals  only  were  nominated,  and  there- 
after the  Proroat,  Samnel  Laing,  resigned.  Having 
been  found  impracticable  to  fill  up  the  Conncil  niider 
the  Burgh  Reform  Act,  thu  Ibst  Mngiatracy  and  Town 
Council  presented  tlie  present  petition  to  the  C^urt 
of  Seaiion,  praying  their  Lordabipi  lo  appoint  them, 
the  daid 

•'  James  Speoce,  WUliam  Traill,  John  Baikie,  Oliver  Scott, 
f  alrii^k  Fotbetingham  and  WilUurn  Wutl  Bain,  and  the  sur- 
vivors and  acceptors  of  them,  or  such  other  peraoria  as  your 
X^rdahtps  may  think  proper,  to  act  m  managers  of  the  Eaid 
burgh,  and  to  administer,  on  the  part  of  the  burgh,  the  baill 
nflklTB  thcMof,  Incladli^  the  common  good; 'and,  inter  alia, 
to  adminialet  aud  take  charge  of  all  niortificationa,  iafirma- 
ries,  academies,  public  cchouls,  charities,  anil  other  endow- 
ments wbataoever,  whicb  have  hitherto  been  undut  the  charge 
and  management  of  the  Town  Council :  And  ninre  poiticu. 
lariy,  to  anoint  tbe  m^  Janes  Spencc,  William  Traill,  John 
VOL.V!. 


Baikie  and  Oliver  Seott,  or  such  of  tbem,  or  sush  other  per- 
sona as  your  Lordships  may  thlnlCproper,  to  aet  as  Bailies  and 
Magistrales  in  takitig  charge  of  the  police  of  the  burgh,  in 
so  far  as  that  may  not  be  otherwise  provided  for,  and  in  receiv- 
ing, delivering,  discharging  and  awarding  aliment  to  prisonen, 
under  tbe  Act  IGiNi.  commonly  caUed  the  Act  of  Grace,  or 
otherwise;  and  also,  in  receiving  resignations  and  granting  in- 
feftmenta  thereon,  and  on  the  cognition  of  heirs  mora  burgi,  in 
burgage  lenfmenta  and  lands  held  of  the  burgh  ;  and  also  in 
regulating^  the  assise  of  bread,  weif;hts  and  measures,  and. 
supeiin tending  the  puliliemBrkels  i  and  also  to  authorise  and  em- 
power the  said  Patrick  Fotheringbam,  or  such  other  persbii  ss 
your  Lotdiihips  may  think  proper,  to  act  as  Dean  of  Guild  of 
the  said  burgh  ;  and  the  !aid  William  Wutt  .Bain,  'or  such  other 
person  as  your  Lordships  may  think  proper,  to  act  as  treasurer  of 
tbe  said  burgh  ',  and  to  declare  that  the  nominstiona  so  to  be  made 
by  your  Lurdafiips  shall  lendure  ror»uchperiodsBSyoiir  Lordsfaips 
shall  sec  meet,  unless  tbs  Same  shalV  t>e  previously  recalled  or 
ailered  byyuiir  Lurdshipi,  or,  at  all  events,  until  it  shall  be  as- 
certiiined,  by  proper  process  ot  law,  whelher  tbe  pelitianers  do 
form  tbe  Magistracy  and  Town  Council  of  the  btugh,  and  are 
entitled  to  exercise,  in  respect  of  the  Fiiilure  of  the  laat  election, 
all  the  tights',  powers  and  functions  competent  to  (he  Magii- 
tmtea.  office -beitiers  and  'Town  Council,  or  until  a  new  elec- 
,  tion  shall  take  place,  under  tlie  said  recited  Act  oE  Parliament ; 
and  to  grant  warrant  for  interim -extract,"  &c 

Of  the  same  date,  the  Magistrates  oT  Burntisland, 
elected  at  Mlchavlmas  1893,  presented  a  petition  lo  the 
Court,  setting  forth.  That  by  the  set  of  the  burgh,  the 
Town  Council  consisted  of  twenty-one  members,  and, 
-After  four  attempts  under  the  laid  Burgh  fleform  Act, 
that  from  declinotnres,  the  requisite  number  could  not 
be  completed.  The  prayer  of  this  petition  was  ex- 
prBHsed  in  similar  terma  ttr  that  of  the  Magistrates  of 
Kirkwall. 

The  petitions  having  been  served  on  the  Lord  Ad- 
vocate (Jeffrey),  he  appeared,  and  having  sisted  him- 
self for  the  Crown,  pleaded — That  the  petitions  should 
be  refused  as  unnecessary,  under  the  18th  section  of 
the  Burgh  Reform  Act,  which  enacted,  that 
"  upon  the  coaJpletiOn  oftba  firat  electjooa  of  coandllots,  ms> 
gistrates  and  office-bearers,  to  be  made  in  all  the  royal  burghs  in 
Scotland  under  thb  provisioni  of  this  Act,  and  not  sooner,  the 
provost,  magistrates,  oKre-bearers,  and  other  councilloTS  now 
ID  olHce,  in  such  burgba  respectively,  shall  go  out,  and  their 
whole  powera,  duties  and  fuactions  aball  cease  and  determine, 
exeept  only  where  any  of  the  said  persona  shall  have  been  again 
elected  under  the  provisions  of  this  Act." 
The  old  form  of  election  was  destroyed,  anA  a  new 
.  one  inln)duc8d,,but  it  was  not  to  take  effect  tiU  one 
eleotion  snder  the  reAnt  Aet  had  tak^n  place,  'and 
been  completed.  Such  was  not  the  fact  in  the  pre^ 
sent  instanuesj  and.therefore  tbe  old  Magistracy  con- 
tint^ed  in  office. 

Answered'  for  the  Magistrates. of  Kirkwall. — What 
has  happened  is  catut  irnprovitus.  The  cum'manity  ia 
disfranuJiised,  and  the  petitioners  cannot  exercise  any 
magisterial  authority,  except  on  their  own  penonal  re- 
sponsibility. A  111  heir  acts  and  jnd^ents  are'sub- 
jeot  to  reduction.  The  Magiatratea  and  tfai.M  parties 
must  be  p^ateoted,  and  therefore  thepresent  applica- 
tion is  neoesvy* 

Lord  Juilice-Clerk  said,  having'siiitcd  the  Lord  Advocate,  and 
heard  the  parties  vina  voce,  he  would  state,  thai  the  matter  had 
been  talked  over  with  all  the  other  Judges  in  th«  robrng-rooio, 
and  they  were  unanimously  of  opinion,  that  the  coume  to  be  fol- 
losved  was  under  tht  Itith  section  of  the  Burgh  Reform  Act,  and 
therefore  that  the  petitions  should  be  refused.  It  was  dear 
from  this  clause,  and  others  of  tfac  Statote  providing  for  carryiog 
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ft  int»rSivt,  that lilUbedfetloni  were  ntnpleted,  tbe  runclioni 
of  The  old  MagiHrticj  were  nol  to  caue  or  detciraine.  Tbe  Sta- 
tute ron  tern  pin  ted  that  the  electione  might  not  be  completed  in 
one  day  and  at  onetime.  In  BumtUluid, there hadbeen  nocom- 
pletionoftheelcction;  and  this  had  happened,  notfrom  my  want 
of  a  luffieient  number  of  qualified  perrons.  But  in  Kirkwall, 
there  were  not  the  requisite  number  of  qualified  persons  to  com- 
plete the  Town  Council  According  to  the  set  of  the  burgh.  Tbe 
resignation  or  death  of  the  Proroat  was  of  no  consequence.  If 
nil  the  Magiiitrales  died  or  resigned,  then  it  would  be  time  for 
the  Court  to  interfere.  Tbe  whole  Judge*  were  of  opinion, 
that  the  petitions  should  be  refused.  This  \n»  tbe  wise  and 
safe  course. 

Lord  Gtenlie  concurred. 


could  be  construi 
tbe  Lord  AdTOci 


meet  the  exigency.    Tbe  interprelttioD  by 
of  the  Statute,  met  the  difficulty. 
The  Court  irefuged  the  petitions. 
Second   DiTision. — Act.   Rutberfurd  and  More ;  J.   and   C. 
Naime,  W.S.,  and  Alexander  Hutchison,  Agents. — Alt.  Lord 
Advocatei  Uavid  CIcghorn,  W,S.,  Crown  Argent— Mr  Thom- 
son, Cletk._lJ.  W.  H.] 

\^h  January  I8S4. 

No.  141. — RoBEfiT  Reid,  Petitioner. 

Serrice — Factor  Loco  Absentia — Seraict  at  heir  to  s  party  de- 

ceaitd,  nol  hild  le  prose  Ihe  dealA  o/*  a  nearer  heir,  lo  ahon  a 

JactoT  loco  absentis  kni  been  appointed. 

In  May  1830,  the  petitioner,  who  was  tbe  next 
agnate  of  George  Niven,  then  Buppoaed  to  be  in 
America,  was  appointed  factor  loco  abtenlii,  to  manage 
(Krtain  heritable  nubjecti  in  Perth,  the  loccessioQ  to 
which  had  opened  to  George  Niven,  aa  heir  to  Robert 
NiTen,  hii  oncle.  An  application  wa*  now  presented 
for  the  petitioner,  letting  forth,  That  George  Niven 
bad  died  without  makingopanvtiilesto  tbe  property, 
and  that  tlie  petitioner,  on  8th  May  1832,  had  been 
■erred  heir  to  Robert  Niven,  and  on  I9th  September 
1833,  he  had  been  infefl  mart  burgi  in  the  property, 
■o  that  the  petitioner  had  now  acquired  rigbt  to  the 
enbject  of  the  factory,  including  his  own  intromiMiona 
therewith,  and  therefore  praying  to  have  the  factory 
recalled,,  and  the  petitioner's  bond  of  cnation  delivered 
up.  Aniwers  were  lodged  to  this  petition,  for  certain 
relations  of  George  Niven,  stating,  That  there  was  no 
certain  intelligence  of  bis  death :  That  according  to 
recent  accoants  received  by  them,  be  bad  bad  children, 
wbg  would  be  entitled  to  succeed  to  bim  ;  and  that  the 
petitioner's  service  was  no  sufficient  proof  of  tbe 
death  of  George  Niven,  without  children. 

The  Court  neld,  that  the  petitioner's  service  was 
not  sufficient  proof  of  the  death  of  George  Nicen, 
without  issue,  and  refused  the  petition,  with  expenses. 
'  First  Diviaion.— ^c(.  Semple ;  John  Camphell,  W.  3.,  Agent. 
—Jill.  Patlon.~Mr  Holland,  Qerk [G.  D.] 

IVh  January  1834. 
No.  142. — James  Bauoh  &  Alexander  D.  Bauoh, 

PurnuTM,  V.  James  Mdkray,  Defender. 
Entail,  Heirs  of— Liability— Representation— Younger   Chil- 
dren—TeBiameBt—Codidl,   Copy  of— ^  partg  holding  an 
etiale  mfee-iimplt,  having  ditpaned  it  lo  himitlf  in  liferent,  and 

tail:  an'J  hn^Hf  hound  the  $aid  kari  to  retime  tkt  mid  eitale  ef 
any  prooiiiont,  i[c.  rnadt,  or  lo  be  made,  in  /^vour  of  fnngtr 
ehi/drm  Jrom  «e  unentailed  eitale  of  the  grmltr  ,»ndtktM- 
etl  wn  kaimg  laeterded,  and  made  «p  iillei  tinder  the  eiUail, 


eodieil  lo  the  enlailer'i  lajl  mil  and  uttleiient,  lo  tit  datrfl-       ^ 
ter  1  and  hatiing  died  daring  llit  dependence  of  ntt  action  tf 
garding  laid  proniion,  and  Ihe  neit  in  lift  JuaiHg  niecetded,~-       i 
Circn nutanoa  in  ithich  held,  I,  That  a  copy  of  Ihe  adicit,  or.       i 
lified  and  mom  lo,  vat  lo  be  coniidertil  lo  liear  ejual  Jaiih  i»       • 
judgment  uilh  the  original. — II.  Thai  laid  protiiion  Bu  nollo       ' 
be  cotuiderrd  at  a  debt  o/the  entnitr.—lll.   That  tkeJeUen  if      i 
llie  enlail  mere  nol  inapplicable  lo  the  eldeil  an,  vha  loai  ll^Jml      ^ 
called  in  the  enlaiL—-IV.    Thai  oj  the  Jlrit  heir  called  had  Ml       ( 
made  laid  prooinon  real  on  Ihe  eitale,  that  the  next  heir  ru  sal 
(s  be  lulijecied  in  payment  Ihere^,  iit  Ihe  eapactiy  of  heir  of  n-      • 
lotti — V.  QHesfian  reieroed  fir  trial,   uihtiher,  in  the  circum.       , 
ttoRCM  of  Ihe  cue,  the  heir  in  poaeuion  did  or  d,d  not  reprexm 
hli  etdeU  brother,  the  heir  afentaU,  vdtafo'il  made  tip  tiUei  iiadfT 
the  deed  r 

The  late  John  Murray,  of  Philipbao^h,  executed  ati 
entwlofbis  estate  in  1776.  lite  entail  proceeded  in 
these  words :  ' 

"  I,  John  Murray,  be  do  hereby  bind  and  oblige  me  and  isy 
heirs,  as  well  male  as  of  line,  tiillie,  conquest,  and  pramiou,  u      ' 
heira^eneral  and  of  line,  renouncing  the  benefit  of  discuMog 
such  bein  in  order  or  priority,  to  mske  doe  and  lawful  reugaa-      j 
tion  of  my  lands  and  others  after  mentioned  iti  the  hands  of  toy      , 
immediate  lawful  superiors  of  tbe  same,  in  tavour  and  for  new 
infeftment  thcreor,  to  be  made,  given,  and  granted  lo  myielf  and 
the'  other  heirs  of  taillie  and  prorision  after-  named,  with  and  un- 
der tbe  burdens  and  provisions,  conditions,  restrictions,  excep- 
tions, and  irritant  and  resolutive  claases  after  mentioned."  i 

The  destination. was  thus  expressed  : 
"  To  and  in  &TOura  of  myself  in  liferent,  and  to  John  MBmy, 
my  eldest  ion,  and  the  heirs  of  bis  bodv,  io  fee ;  whom  failing, 
to  Charles  MurTay.  my  second  son,  and  the  heirs  whatsoever  of 
hia  body ;  whom  failing,  to  James  Murray,  my  third  son,  and  tbe 
beirs  whatsoever  of  hia  body ;  whom  failing,  to  any  younger  son 
or  sons  hereafter  to  be  procreate  of  my  body,  according  to  llieir 
reapectire  aeniaritiea,  and  to  tbe  heirs  whatsoever  of  their 
bodies ;  whom  failiog,  to  Janet  Murray,  my  eldest  daughter, 
and  the  heirs  wbataoevet  of  bet  body ;  whom  failing,  to  Glso- 
nora  Murray,  my  secoitd  daughter,  and  the  hein  whatsoeTei 
of  her  body  ;  whom  failing,  to  Maria  Muiray,  my  tbiid  daughter, 
and  the  heirs  whatsoever  of  ber  bod; ;  whom  failing,  to  Maigaiet 
Murray,  my  fourth  daughter,  and  the  heirs  whatsoever  of  her 
body ;  wbom  failing,  to  any  younger  daughter  or  daugfatera  here- 
after to  be  procreated  of  my  body,  and  the  heir*  whaUoevei  of 
their  respective  bodies."  • 

Under  tbe  restrictions  was  inserted  this  provision : 
"  With  this  limitation  and  restriction,  that  it  absll  not  be  lawful 
to,  nor  in  tbe  power  of  tba  heirt-maU  or  femal»  of  my  body,  or  ok/ 
other  of  the  heirt  afartiaid,  to  alter,  innovate,  uid  io&tiige  tbia 
present  settlement,  and  the  orQer  and  course  of  succession  befbit 
mentioned,"  Eic 

The  deed  then-  contained  the  two  bllowitig  cbaaes : 
"  And  declaring  slao,  that  the  heirs-general  and  of  tailUeafbre- 
Bud.  shall  be  hound  and  obliged,  out  of  the  produce  of  my  other 
funds  and  effects  to  which  they  may  succeed  to  relieve  the  Isoda 
and  estate  above  mentioned  of  Xbe  sums  contained  in  any  bond 
of  ptovidon  granted,  or  to  be  bereafter  granted  by  me  tony 

younger  children,"  Eic "  Likeaa  I  hereby  bind  and  oblige  vx, 

and  my  beira-at-Uw,  and  all  ny  other  keirs  of  provision  soo- 
ccedingto.  me  in  my  other  estate  or  sums  of  money,  and  also 
my  executon,  to  free  and  relieve  my  said  taillied  lands  and 
estate,  and  my  heirs  of  taillie  named,  and  to  be  named  by  tat,  of 
and  from  the  payment  and  peribrmance  of  all  or  any  debts  or 
deeds  to  which  Jam,  or  diall  be  sutfjected  and  liable  at  tba  titse 
of  my  death." 

The  entailer,  besides  tbe  estate  of  Pbilipbangh,  was 

rossessed  of  very  considerable  property  in  the  Weil 
ndies,  where  be  resided  dnring  the  latter  years  of 
bis  life,  and  executed  a  last  will  and  testament,  aikd 
on  17th  Api^l  1799,  added  to  it  the  following 
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■ets  rortb,  Tbac  I,  John  Mumy,  oF  tbs  pariah  of  Si  Tfaor 
in  the  Bur,  and  Iilind  of  Jamidca,  being  of  taand  and  din^na- 
ing  mind  and  Dirmarr,  i)o  hereby  girt  and  bequeath  unlo  Ur 
Ji<hn  MuiTajr,  mj  eldest  ion.  and  phjilcian  in  London,  and  Sir 
jHinea  Na«tnyth  of  New  Puih),  Baronet,  the  sum  of  five  hun. 
dred  poundu  Sterling,  payable  at  the  first  term  of  Wbiturndaj' 
of  Mdrtiiimas  after  my  death,  in  trust,  for  the  sole  uie  and  be- 
half of  Margaret  Murray,  my  youngett  daughter,  wife  of  Cap- 
tain John  Baugh,  the  interest  arising  therefrom  to  be  paid  to 
ber  annually  during  her  life,  and  the  said  principal  lum  of  flvs 
hundred  pounds  Sterling  to  be  at  her  dJapoMl  at  the  time  of  her 
death." 

The  entailer  died  in  Febrnarr  1800,  and  wai  aue- 
ceeded  hy  hi*  eldflst  *un,  Dr  Jahn  Murray,  who,  in 
February  1802,  Gxpede  a  charter  of  reiignation  iitider 
the  Great  Sral,  proceeding  on  tha  narrative  of  the 
entail.  Infertinent  and  resignation  folionred  in  Sep- 
tember thereafter,  Dr  Murray  also  lucceeded  to  the 
estate  of  Hopewell.  In  September  1825,  Mn  Mar- 
gftret  Murray  or  Bangh,  the  entsller'a  fourth  and 
yonn^Kt  daughter,  brought  an  action  against  her  brv- 
ther  Ur  .Vlarray,  proceeding  on  the  narrative  of  the 
frireicaid  entail  and  codicil,  and  on  the  allegBtioni  that 


I  render  count  to  the  purauer  of  the  application, 
of  I   ■ " 


shot 

security,  and  inveatment  ot  aaid  mm  of  £500, 
■ectire  the  same,  if  not  already  done,  ia  an  une^icep- 
tiunable  manner,  at  least  that  lie  sLoald  give  undoubt- 
ed caution  to  thii  effect,  or  consign  the  principal  in 
the  bands  of  the  Clerks  of  Sesaion,  The  sommoni 
then  concluded  in  these  terms : — 

'*  That  it  should  be  found  and  declared,  that  the  said  principal 
«nm,  if  not  already  well  and  sufficiently  Tested  in  unexceplioli- 
able  heritable  ■fcuritiei,  taken  to  the  aaid  defenders,  as  trustees, 
for  behoof  of  the  pursuer  and  her  beira,  assignees  or  l^alces, 
and  until  the  same  shall  be  >o  vested,  or  security  granted,  or 
GonsignBtiDU  nude  aa  aforesaid,  Is  a  debt  or  provision  of  the  en- 
tailer, the  punuer's  father,  which  aSerts  her  father's  whole 
estate,  tailtied  aa  wall  m  personal,  and  formt  a  real  burden  on 
the  aaid  entailed  landa.  As  alio,  that  the  defender,  Dr  John 
Murray,  as  heir  of  entail  in  possesiian,  ia  bound,  (ailing  the  in. 
Testment,  aecuritj,  or  consignation  above  concluded  for,  to  grant 
all  oeceaiary  deeris  of  security  to  the  pursuer  and  her  foresaids, 
over  the  entailed  lands,  so  that  the  said  principal  sum  shall  be 
eHectually  secured  in  such  msnner  that  the  annual  profits  shall 
be  paid  to  the  pursuer  during  her  life,  and  that  the  said  principal 
■urn  shall  be  at  her  disposal  by  any  deed  or  will  norlii  cania, 
and  failing  such  disposal,  to  deseend  to  her  heirs  and  sucees- 
•oti ;  and  the  aaid  Dr  John  Murray,  as  heir  of  entail  In  posses- 
aion,  ought  and  abould  be  decerned  and  ordained  to  grant  such 
deeds  of  security  accordingly,  witbout  prejudice  to  his  perioasl 
liability  for  tha  aame,  and  for  the  snnnal  profits  due  or  to  be  due 
thereon,''  &c 

Tlie  will  not  beinr  forthcoming,   »  cettiGed  and 
fvom  copy  of  the  codicil  waa  produced.    In  defence. 


Dr  Murray  stated.  That  the  late  Mr  Murray  of  PBilip- 
faaogh,  the  granter  of  the  alleged  codicil  (which  the 

Enrsuer  had  Dot  produced),  held  the  estate  of  Philip- 
sagh  nhder  titles  in  fee-simple.    He  execnted  an  en- 


tail of  these  lands  in  fiivour  of  the  defender  Dr  Mur- 
ray, who  bad  made  up  titles  by  Crown-charter  and 
easine  under  the  entail,  which  had  also  been  daly  re- 
corded in  the  Register  of  Tailaies,  The  debt  in  i^ues- 
tion,  therefore,  supposing  it  really  to  exist,  was  an  en- 
tailed debt ;  and  as  it  weald  not,  and  coald  not  be  al' 


leged  thnt  the  debts  affecting  the  estate  of  Philiphaagfa, 
in  the  defender's  person,  exceeded  the  nilae  of  it,  or  that 
the  interest  uf  them  exceeded  the  rent,  it  was  evident 
that  the  debt,  if  due  to  the  pursuer,  independent  al* 
together  of  the  personal  security  of  the  defender,  was 
amply  secured  upon  the  entailed  estate  of  Philipbaugh, 
and  the  ptirsuer  could  not  denv  that  she  had  nithwto 
received  panotnal  payment  of  her  interest. 

Dr  Murray  having  died  in  May  1830,  during  the 
dependence  of  the  action.  Captain  James  Murray  suc- 
ceeded to  him,  and  was,  on  17th  May  18S1,  sinted  aa 
defender,  'i'he  pnrsuer  averred  that  he  succeeded  to 
£1800,  and  other  persiraal  property  belonging  to  hia 
brother  the  Doctor,  at  the  time  of  hia  death.  Mri 
Baugh  died  in  August  1831,  leaving  a  settlement  spe- 
cially bcflueathingthe  said  £500,  left  by  her  father's 
codicil,  share  and  share  alike,  to  her  sons,  James 
Baugh,  and  Alexander  D.  Baugh,  who  were  in  Janu- 
ary 1B32,  sisted  as  pursuers. 

Having. made  up  a  record,  the  pursuers  pleaded,-— 
I.  The  pursuers  are  each  entitled,  under  the  will  of 
their  mf)ther,  the  late  Mrs  Bnugh,  to  an  equal  share 
of  the  principal  sum  of  £500  Sterling,  bequeathed  in 
the  codicil  tu  her  father's  lant  will  and  testament,  by 
which  the  same  was  placed  "  al  her  disposal  at  the 
time  of  her  death."-^II.  The  provision  i*  sufficiently 
instructed,  and  has  been  homologated  by  the  pay 
ments  of  interest  made  by  Dr  John  Murray  (the  lieir 
of  entail,  and  one  of  his  father's  executors),  and  the 
defender,  who  has  succeeded  to  him  in  bis  real  and 
personal  estate. — III.  The  defender,  aa  heir  of  entail, 
and  as  representing  the  late  Dr  Murray  and  his  father, 
is  personally  liable  for  the  provision  in  question.— 
iV.  The  liability  of  the  heirs-general  and  of  tailiie  to 
relieve  the  entailed  estate,  out  of  the  entailer's  other 
estate  and  effects,  of  the  bonds  of  provision  to  bis 
younger  children,  does  not  afford  any  ground  of  ob- 
jection in  law  to  the  claims  of  the  yonnger  children 
(whose  provisions  have  nut  been  paid),  against  the 
heir  of  entail  in  possession. — V.  The  pursuers  are  en- 
titled to  have  their  respective  shares  uf  the  provision 
declared  real  burdens  on  the  estate,  or  otherwise  suf- 
ficiently secured  and  invested  by  the  defender,  so  that 
tliey  may  obtain  payment.  Answered — I.  The  pur- 
suers mtist  instruct  that  the  provision  on  which  they 
fonnd  was  granted  to  their  mother,  the  late  Mrs  Baugh, 
by  her  father,  before  they  can  maintain  any  claim  for 
it. — II.  Supposing  the  granting  the  provision  to  be 
instructed,  it  cannot  be  demanded  from  the  defender, 
unless  he  is  liable  for  it  as  heir  of  entail  in  the  estate 
of  Philiphaugb,  he  not  having  succeeded  to  any  other 
propertv  belonging  to  either  his  father,  the  entailer,' 
or  ais  brother  Dr  Marray.~-lll.  The  sum  pursaed 
for,  if  left  at  all  to  the  late  Mrs  Baugh,  was  not  left 
in  such  a  form  as,  according  to  the  terms  of  the  entail, 
could  mike  it  the  ground  uf  a  claim  against  the  heir 
of  entail.  The  power  reserved  by  the  entail  relates 
merely  to  bonds  of  provision  granted  by  the  entailer. 
— IV.  Independently,  any  provision  made  by  the  en- 
tailer, the  pursuer's  grandfather,  upon  hia  younger 
cliildren,  was  declared  by  the  entail  to  be  payable  out 
of  the  other  funds  of  their  grandfather  to  which  his 
heir  of  entail  might  succeed;  and  Dr  Murray  having 
succeeded  to  ample  funds  for  that  purpose,  tne  ehun 
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for  the 'alleged  proTi«ion  lay  against  him  and  his  re- 
preiientatives,  and  not  sgningt  the  defender,  the  faeir 
of  entail  in  the  eatate  of  PhiliphAugh,  who  ancceeded 
to  no  Bucb  funds. — V.  A»  the  late  Dr  Morrav  denied 
having  acted  b«  trustee  under  the  alleged  codicil,  and 
the  late  Mm  Baugh,  the  original  pursuer,  was  all 
along  perrectly  avrare  of  that,  and  that  he  had  uplifted 
the  whole  uf  the  unentailed  property  belonging  to  her 
father,  and  was  also  aware  that  the  alleged  provision 
was  directed  to  be  paid  out  of  that  property,  she  ought 
to  hare  adopted  such  measures  as  would  hare  secured 
the  said  sum  previous  to  the  death  of  the  said  Dr 
AJurray,  hy  arresting  the  rents  of  the  entailed  pro- 
perty, or  otherways.  The  defender  cannot  be  liable 
for  her  oeglect,  or  now  he  called  npon,  as  heir  of  en- 
tail,  to  pay  the  parsaers   the  alleged   provision  of 

Lord  Mackenzie,  on  11th  December  18S3,  pro- 
nounced this  interlocutor : 

-*'  Finds  no  suffident  gronnds  fur  sutijccting  tbe  present  de- 
fender to  payment  of  the  bequest  litKlled,  ns  heir  of  entiil  in 
tbe  estste  of  Philipbaugh  :  Tberefore  sppoints  tbe  cause  to  be 
enrolled,  that  sn  order  ihh;  be  made  for  trying  the  quEstion, 
Whether  the  said  defender  does  or  does  not  represent  bis  bro- 
ther, Dr  John  Murray,  the  originil  defender?— A'nfe. — The 
Lord  Ordinary  does  not  Chink  there  is  evidence  in  process,  or 
offered,  tbst  the  bequeit  libelled  wss  so  constituted  a*  to  effect 
tbs  entailed  estate.  The  eiitait  provides,  that  the  entailed  estate 
iij  to  be  reliered  of  any  bond  of  provision  granted,  or  to  be 
granted  by  the  entailer.  But  that  only  implieg  that  he  had 
granted,  or  might  grant  bonds  in  sucii  form  as  to  affect  the  en- 
tailed estate.  It  ii  no  provision  that  the  entailed  estate  was  to 
be  affected  by  all  his  bequests.  Then  he  leaves  a  will  (not  pro- 
duced) conveying,  apparently,  large  funds,  but  certainly  not  con- 
veying the  entailed  estate;  and  by  a  codicil  to  this  will  he  con. 
veya  iaOO,  payable  to  two  trustees,  for  the  use  of  tbe  late  pur- 
aiier.  If  this  bequest  was  ever  implemented  by  payment  of  tbe 
money,  or  anything  equivalent  to  payment  of  the  money,  to 
the  trustees,  or  Dr  Murray  aa  only  acting  tmstee,  then  tbey  or 
he  alone  became  liable  for  it,  as  trustees  oi  trustee.  If  it  was 
not  so  paid,  then  Dr  Murray,  as  executor  oi  residuary  legatee, 
may  be  liable, — and  bis  defences  go  far  to  admit  bis  liability; 
but  there  is  no  reason  to  asy  with  certainty,  or  even  much  pro- 
bability, chat  the  entailed  estate,  or  the  beira  of  entail,  as  socb, 
were  made  liable,  or  even  intended  to  be  made  liable  for  tbia 

The  pnrsnert  reclalraed,  and  prayed  for  a  decemi- 
ture  in  terms  of  the  lihel ;  and  their  Lordships,  on 
21st  February  1B3S, 

•■  before  answer,  remit  to  the  Lord  Ordinary,  to  order  produc- 
tion of  tbe  will  and  testament  executed  in  Jamaica  by  the  late 
John  Murray  of  Fhiliphaugh  ;  and  therearter,  if  he  ahall  see 
casse,  to  recal  the  interlocutor  reclaimed  againit,  and  to  proceed 
■s  to  bia  IiOidsbip  shall  aeeui  just." 

.  The  defender,  James  Murray,  waf  examined  a^  a 
haver,  and  deponed,  that  the  will  had  been  geal  to 
him  from  Jamaica,  but  that  it  had  fallen  aside,  A 
variety  of  letters  weroAlso  produced  from  the  defen- 
der to  Mrs  Baugh,  alluding  to  the  said  will,  and 
stating,  that  he  had  received  from  his  brother,  tbe 
former  defender,  Dr  Murray,  £500  doe  to  him  under 
it. 

The  Lord  Ordinary  thereafter,  on  lOt^  December 
1 833^  pronounced  this  interlocutor : 

"  Having  considered  the  remit  fromthe  Court,  dated  the  21at 
dav  of  February  last,  and  beard  parties'  procurators,  and  con- 
sidered tbe  closed  record,  and  whole  process.  Finds  it  not  shown 
that  tbe  feRersof  the  entail  of  PhUiphaugh  are  inapplicable  to 


John  Murray,  tbe  eldest  son  of  tbe  entailer,  in  favour  of  whom, 
and  tbe  heirs  of  his  body,  the  estate  is  resigned  in  fee ;  snd  of 
new  finds  no  sufficient  ground  for  enhjecting  [be  present  defen. 
der  to  payment  of  the  bequest  libelled,  as  heir  of  entail  in  tbe 
estate  of  Philipbaugh  ;  Therefore  appoints  ibe  cause  to  be  en- 
rolled, that  an  order  may  be  made  for  trying  the  question.  Whe- 
ther the  said  defender  does  or  does  not  represent  bis  brother  John 
Murray,  the  original  defender  ?—iVD(e.— The  eiilsil,  near  the 
beginning,  contiuns  the  ezpretaioo  '  myseli^  and  the  othet  bars 
oftailtie.'  Now  if  the  fetters  had  be«n  directed  against '  my- 
self and  the  other  beira  of  taillie.'  there  surelj  could  be  no  doubt 
that  the  case  of  Duntreath  could  not  warrant  finding  that  this 
waa  not  applicable  to  tbe  entailer  himself,  because  he  was  not 
an  faeir  of  tailUe,  So  here,  where  tbe  expression  ia'  the  heirs- 
male  or  female  of  my  body,  or  any  other  of  tbe  beira  of  taillie 
sfonsaid,'  it  seems  impasaible  to  aay,  by  virtue  of  the  dedsion 
in  the  case  of  Duntreath,  that  this  is  not  Sfiplicable  to  Jokn 
Murray,  expressly  called  aa  the  entailer's  eldest  son,  the 
first  of  Che  series  of  hein-male  of  his  body.  The  decision  in 
the  Duolreathcasecaonot  be  extended  beyond  two  points:  (I.) 
That  the  term  *  heirs  of  entail,  must  be  held  properly  snd  tech- 
nically not  to  include  tbe  institute:  (3.)  That  ica  tecbiiicil 
meaning  cannot  be  extended,  even  though  it  shoald  appeal,  by 
inference  from  other  partaof  tbe  deed,  that  tbe  entailer  used 
it  in  a  wider  sense.  But  in  this  case  the  entailer  baa  used  sn 
expression,  perfectly  common,  and  known  in  Scotch  couveyane- 
ing,  end  which  always  does  properly  and  technically  include  tbs 
eldest  son  of  the  person  making  use  of  such  expression  in  any 
settlement  of  succession;  And  there  is  therefore  no  need  to 
extend  its  mesning  by  inference  from  otber  parts  of  the  deed. 
The  purauer  says,  tbst  the  meaning  of  ■  tbe  beirs-male  ol  my 
body'  ia  to  be  restricted,  ao  as  to  exclude  the  eldest  son,  because 
the  entailer  sp»ks  of  tbe  beirs-male  and  female  of  bia  body,  or 
otber  beira  of  entail.  But  that  is,  in  ibe^^il  place,  to  limit  ei- 
press  and  unambiguous  words  by  inference  ;  and  ucmiiUy,  it  is  to 
limit  them  by  sn  inference  which  ia  certainly  false  :  For  there  can 
be  no  fealtloubC,  that  the  reason  why  tbe  entailer  spoke  in  this 
way,  was  not  because  he  used  tbe  words  heirs-male  of  bis  body, 
as  not  including  his  eldest  son,  but  because  he  understood  hia 
eldest  son  as  included  among  the  beira  of  entaiL  That  under- 
atanding  might  not,  after  tbe  case  of  Duntieatb,  have  been  suf- 
fident  to  include  biro,  if  fettered  only  as  heir  of  entail ;  but  it 
is  at  least  aa  plain  that  it  cannot  exclude  him,  when  exprculy 
fettered,  aa  heir-male  of  the  entailer's  body.  On  tbe  olbet 
pointa,  the  Lord  Ordinary  can  only  say,  that  be  has  heard  no 
argument  that  he  thinks  new,  and  therefore  rone  to  enable  him 
to  change  bis  former  opinion :  Ha  has  not  beard  any  thing  like 
a  aerioua  attempt  to  found  on  tbe  disappearance  of  tbe  will  as 
agairut  the  defender." 

The  parsaers  again  reclaimed  : 

ZordCfenfae  said,  The  copy  of  the  codicil  was  now  to  be  bcU 
as  genuine,  and  as  if  the  oiiginal  had  been  produced.  They 
were  not,  by  implication,  toconvertinto  positive  burdena  on  the 
entailed  estate,  provisiona  in  favour  of  the  younger  children.. 
The  entailer  had,  leriacim,  bequeathed  certain  suina,  in  orderthat 
the  bequests  might  be  sure,  and  the  entailed  estate  not  burdened. 
Dr  Murray  bad  intromitied  with  tbe  £500,  and  he  was  dcariy 
liable  to  the  lady  and  bar  representatives  for  it.  If  Dr  Humj 
bad  granted  a  bund  on  the  estste  for  tbe  sum,  nod  infeftmeot  bsd 
followed,  such  would  have  been  bindii^  on  the  estate  ;  for  be 
waa'not  prohibited  from  granting  such.  But  le  did  not  do  so. 
It  was  not-^  entailer's  debt.  Will  his  paying  tbg'interest 
bind  all  tbe  other  representatives? 

LotJ  Juilice- Clerk  uid.  The  copy  of  the  Codicil  wss  to  be  Md 
authentic,  ss  the  original  bsd  been  traced  inCo  tbe  defender's 
possession.  Ii  crested  a  trust  for  £500,  for  behoof  of  tbe  tes- 
tator's dau^ter,  Mn  Baugb.  DrMurraywas  tnisteeand  exeev- 
tor,  and  paid  the  iniarest  regularly  Xp  his  sister.  Did  this*  debt  af- 
fect the  entailed  estate  ?  Certainly  not.  The  burdena  had  refer- 
enes  to  ibe  entailer's  other  funds  and  effects,  snd  not  to  tbe  en- 
tuled  estate.  Tbe  entailer  thought  his  funds  in  Jamaica  were 
adequate  toaniwerall  his  Icgades.  Was  a  person's  being  liable 
once  in.  bis  lifetime  as  truxtee  snd  e.iecncof  (no  stepa  bavinl 
been  taken  to  render  it  effectual,)  snfflcient  to  bind  those  iriM 
caaie  sCteiwards  into  bis  situatitni  ?    He  did  not  think  then 
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was  any  error  fn  the  Lord  Ordirmry'i  note,  or  thit  it  trenched 
on  tbe  dedaion  pronounced  in  the  case  of  DiinEreiith.  Tbe  deed 
of  entail  waa  to  be  interpreted  eccording  to  in  pfameologr- 

Lar*  Meadonhank  *aid,  he  did  not  thinic  differently  from  the 
cliair,  and  Ijord  Qlentee,  that  it  waa  not  intended  that  tbe  aaid 
debt  ahDiild  b*  a  burden  on  tbe  entailed  estate.  Bjt  on  the  ae- 
(fond  point  be  diaiented.  Ut^re  lajr  bit  dilSculty.  He  waa.noE 
lijclined  to  tTErirh  upon  the  Duntreatb  caK,  and  hcwaa  of  o'pi- 
nion  that  tbe  Lord  Ordinary'*  interlocutor  did  ao.  In  that  case, 
the  ettate  was  held  lit  fre>simple.  Here  the  eltale  waa  not 
taken  up  ai  an  entailed  eitate.  If  the  fetten  of  tbe  entail  did 
not  bind  Dr  Murray  aa  inititate,  tbey  bound  hi*  tucceuara  in 
the  entail  He  doubted,  th^  aoundnnaof  tba  dedaion.  in  the 
DuntrMth  caaa,  tfiidlll  tbe  case*  i^ich  had  foltbureil  on  it ;  far 
Df  theught  tbe  judgment  in  the  Court  of  Seaaion  csrrect.  tbough 
the  Houte  of  Lorda  rtmitled  to  aaaoiliie.  Bot  it  wa*  tbe  law. 
Talihig  tbe  w^le  wordt  of  the.deed,  tbp. inference  was  not  so 
atrong  a*  to  fetter  Dr  Murray. 
The  Court  adhered.  . 
.Authorit/foi  Funuera.— M'Donald,  29tb'Mar  1832;  Scot 

Serartd  Diviuon. — Lord  Ordinary.  Hackensie. — Act.  Ke«y 
•ltd  Palerwiii  Scottfc  Baldeqton,  W.S.,  Agenta — JU.  Skene 
mnA  Wood:-Adain  RoUandijun.,  W^tAgent-iUrFergiiaon, 
CleA.— (J.  r.  s.y  :  '     ■ 


l^li  January  ISSt. 
Ko.  143.-^Baillie's  Trustees,  Reclaimertin  Mtdti- 

pUpoinding,  William  Bboi,E  n.  Crojsse,  &c 
Interaat    AccnwaUtion  o(-~Tie  Court  fovind  compound  initreu 

dtK  av  paymeuli  made  to  acioutU  of  a  tads'tjyit  relict*. 

In  thii  cue,  a'Ticicty  of  objection!  to  an.accoatit' 
ant'i  report  were  repelled  bjthe.Lord  Ordinary,  and 
acq«)e«ced  in,  except  qa  to  the  fourth,  which  the  n- 
claimen  broDghtniider  review  of  the  Court.  '  Tbeao- 
conntBBt  had  aocamalated  interest  upon  pBvmeiita  made 
to  account  of  &  lady's  share  of /ui  retidts.  The  objection 
waa  in  these  terras; — Betttase  aItl)oagh  it.wai  right 
and  proper,  hi  tbe  aoconnting  betifeen  Mr  Bogle  and 
tha  executrix  of  the  late  Mr  Crosvp,  that  ^  yearly  ac- 
caiDulatioii  should  be  made  of  tbe  unappropriated 
balaacealn  the  banda  of  Mr  Bogle,  there' is  no  prin- 
ciple which  warrants  the  .accoQiitant  to  hold  that  as 
'  ruling  the  accounting  between  Ihe  executrix  and 
G^eral  Qaillie's  trustees.  Andkbe  yearly  ^ocDinula- 
tion  of  interest  on  the  payments  made  Mrs  Crosse  to 
account. of  her  share  of^^rtJidf  into  a  capital  bearing 
interest,  isentirely  erroneous.. 
The  Conrt  adhered. 

Second  Dndaion. — Lord  Oi^inln,  ^ackenn'e. — Jlet.  A. 
Andenonj  Andrew  Ctuoa,  W.8.,  Agent— ^il.  M'NeiU;  C 
C  Stewart,  W.&,  Agent.— Mr  Rolland,  Clerk.— [J.  W.  H.) 

\Sth  January  1834,. 

No.  141.— John  Tiiouas,  &  JoHtr  Hauiltok  Mack, 
Advocators,  v.  John  Ddmbhxck,  and  Johs  Mac- 
Donald,  Junior,  hit  Tbustbb,  RetpondenU. 

Landlord  and  Tenant— Circunatfanar  ii  wAicIt  held,  thai  Ihe  It- 


nhis  T 

agratd  to  btgratiled,  on  condilioA  of  ha  teqtitig  ikt  ihr  open  till 
Ike  fMomng  lerm,  vol  rrUitled  Is  Ihe  dedaclion,  allhougk  he  had 
lahttl  th*  mh  Io  anmher  pang,  atuf  U  ktd  beta  atul  for  a  fern 
ddjrt  before  thai  p<vng  toot  poueuionm 
Proof— Oatb  of  Keference — Record— /ff/d,  ihal  a  party  wai 
Hot  entitled  lonlrael  hit  adniuion  on  the  raard,  bi/  hii  oath  an 


The  advocators  are  joint  proprietors  of  the  Airdrie 
inn,  garden  and  stables,  which  the  advocator  Mack, 


aetinr  for  himself  and  the  other  advocator,  let  to 
Dombreck,  for  ten  years  from  Whitsunday  1BS6,  at 
the  rent  of  £lOO  per  annum.  In  March  1831,  Oum- 
breck  was  sequestrated,  and  M'Donald  was  appoint- 
ed trqiitee  on  hh  estate,  and  adveriised.a  sale  of  the 
furniture  of  tbe  inn^  horses,  carriages,  &c.,  to  tqke 
place  on  l^th  February  J882.  Previous  t«  this  the 
advocator  Mack,  in  order  to  preVeilt  the  loss  of  the 
business  by  the  shutting  up  of  the  inn,  bad  entered  into 
a  conditional  agreement  frith  Dumfareck,  to  give  him 
'tf  deduction  of  £3()  from  tha  current,^ ear's  rent,  on 
condition  of  his  keeping.the  inn  open,  and  the.  busi- 
Besa  goin^,  for  f  certain  period  ;  but  dn.the  abova  ad- 
vertisement appearing,  tVe  advocators  presented  an 
application  to  the, Sheriff,  stating',  that  Dombreck,  in 
the  face  of  his  agreement  vitb  the  advocators,  had  ad- 
vertised bis  siock  for  sale,  and  intended  to  le^ve  tbe 
inn,  and  had  thiis  forfeited  the  ded notion  of  £30  from 
his  rent,  and  therefore  praying  for  sequestration,  in 
security  and  payment  "^  *^^  original  rent  of  £100, 
payable- ac  Martinmas  1831  and  Whitsunday  lS3g. 
.Warrant to  sequestrate  was  granted;  ^Ut  the  respon- 
dents barinx  found  cai^tion  lor  vrhatever  r^nt  should 
be  decerned  for,  proceeded  with  the  sale  of  the  fumi- 
.tora,  horses,  drc,  which  were  -  bodgQt.  by  Thomas 
Nckes,  to  whdm,  on  20th  February  1832,  the  respon- 
dent, M'Donald,  subset  the  premiies  till  tbe  follow- 
iag  Whitsunday,' at  the  rent  of.£  I S,  and  at  the  bottom 
of  she  missive  of  subset,  the  advocator  Mack,  Wrote 
asflillowa;  "  leonsent  totheabQveanbaet.  (Signed) 
J.  H.  Macjc."  The  business  was  only  interrupted  for 
tbe  five  or  six  days  which  intervened  between  the  sale 
and  the  date  of  this  missive,  and  was  thereafter  car- 
ried on  by  (Jakesi'to  whom  the  advocator  had  let  the 
premises  on  I'Tth  February  1832i  .for  two  years  after 
Whitsnnday  1832.  '  In  their  Original  petition  to  the 
Sheriff  for  sequestration,  the  Evocators  had  set  forth, 
that  tbe  deduction  of  £30  from  the'  rent  was  to  be 
allowed  to  Dumbreck.  "  on  condition  only  that  the 
said  John  Dnmbreck  kept  the  inn  open,  nnd  carried 
on  tbe'bnsiness  thereof  m  the  usual  WAy>'  witboai  in- 
terruption, till  the  sliid  term' of  Whitsunday  1832," 
bnt  in  ^eir  condescendence  tbe  advocators  averred, 
that  the  conditio^  was,  that  Dnmbreck  should  carry 
on  the  innlill  the  end  of  the  leate.  The  respondents, 
on  the  other  hand,  averred  in  the  second  article  of 
their  coadn^cerdence,  that  it  wai  not  even  stipniated 
that-the  establishment  should  be  kept  open  till  the 
following  Whitsunday  ;  and  this  article  they  referred 
to  Mr  Mack's  oatb,  who  deponed,  that  the  condition 
was, 

"  that  tbe  SMd  John  Dumbreck  was  tp  go  on  *itfa  tbe  buuneia 
of  the  inn,  for  the  year  fnun  Whitsunday  1831  to  Wbitsanday 
1832,  and  thereafter  during  tbe  remainder  of  tbe  leue.  Aiid 
the  disponent  adds,  that  be  would  not  bave  allowed  tlie  wid  de- 
fender to  have  continued  in  the  pouesaion  unleaa  he  had  made 
tbe  slipulationi  before  deponed  to  ;  that  tbe  said  deduction  of 
£90  bad  only  reference  to  one  year  of  add  lease,  and  given  on 
these  condition*.' 

On  Sth  June  1832,  the  Sheriff  allowed  the  advoca- 
tors to  uplift  the  balance  of  rent  due  to  them  out  of 
the  consigned  monies,  and  found  the  respondents  en- 
titled to  expenses.  An  advocation  having  bet^n  pre- 
sented, tbe  Lord  Ordinary,  Curehouse,  on  3d  Jaljr 


THE  SCOTTISH  JURIST. 


1833,  pronoanced  the  following  interlocalor  uti 
note: — 

'*  Having  beard  eoanael  for  tbi  parties,  and  coniidered  tlit 
cloKd  record,  iDd  wbole  proceu,  Finds,  rhit  it  is  e«Ub]»bed  b; 
tbe  Bdmiuioiia  of  tbe  adTixstoni,  tbe  deposition  of  tbe  advocntor 
Mack,  and  the  productions  in  process,  that  the  respondent 
Dumbreck,  hsd  a  .lease  of  tbe  inn  at  Airdrie  from  tbe  adroci- 
ton,  for  ten  jetn  fioia  WbiliundB]'  1B26,  at  the  rent  of  jCIOO 
per  annum ;  tbat  Dumbrecli  beanne  bankrupt,  and  was  seques- 
trated in  1831;  that  it  was  agreed  by  the  advocitars  and  him 
tbat  he  should  remain  in  possession  Fora  vear  from  Whilsundajr 
IB9I,  at  a  rent  of  £70,  on  condition  thkt  he  kept  the  inn  open, 
and  carried  on  business  during  tbst  jdar;  tbat  the  adTocstora  se- 
questrated his  furniture  in  February  1 892,  for  psynient  and  in 
security  of  Ibe  rent,  reckoning  it  at  the  rate  of  £  100  per  annum, 
and  itiBt  it  woa  sold  on  the  I4tb  and  I5lh  of  that  month;  that 
tbe  respondent  M'Donald,  as  trustee  on  Dumbreck's  estate, 
subael  the  inn  to  Thomaa  Nokea,  till  Wbiiaundsy  1632;  that 
tbe  advocatoTS  consented  expretsty  to  tbat  sub-lease,  at^d  tbat 
Nokes  took  posseision  of  the  inn,  and  carried  on  business  tbere 
till  Whitsunday,  wben  a  lease,  previously  grenced  to  bim  by 
the  ■dToeators,  commenced  :  Therefore,  fin£  that,  in  these  cir- 
canitaneea,  there  was  uo  viotatioii  of  tbe  condition  under  which 
tbe  rent  wss  restricted  which  entitled  the  advocstort  to  recur  to 
theorigina]  rent  of  £100  per  aanum  ;  Remits  nrnp/icitn- to  tbe 
SherisT  snd  decerns :  Finds  the  advocators  liable  in  the  expenses 
inenrred  in  this  and  the  Inferior  Court,  and  remits  the  account 

thereof,  wben  lodged,  to  tbe  auditor  to  tax,  and  to  report NoIm. 

■—The  adTocator,  Mack,  depones,  that  the  rent  was  reduced  on 
the  condition  that  Dumbreck  sbould  carry  on  business  till  tbe 
end  of  bis  lease,  tbat  il,  till  Whitsunday  1636  i  but  he  admits  in 
his  petition  to  tbe  Sheriff,  in  his  replies  and  in  bis  condescen- 
dence, tbat  be  bsTgsined  only  that  the  inn  should  be  kept  open 
till  Whitsunday  1832.  It  is  clear  that  be  was  not  entitled  to 
retract  bis  admission  on  tbe  record  by  bis  oath  on  s  reference. 
Jt  does  not  clearly  appear  whether  there  was  not  an  interruption 
of  business,  for  two  or  three  days,  between  tbe  sale  of  Dum- 
breck's furniture  and  Nokes'  entry  j  but,  though  the  interruption 
was  proved,  considering  tbat  the  sequesliKtion  was  laid  on  for  a 
greater  sum  than  waa  due  ander  the  restricted  agreement,  that 
there  was  an  expren  consent  to  the  sub-lease  to  Nokes,  and  that 
no  notice  wis  glreo  tbat  tbe  advocaton  were  to  recur  to  the  ori- 
ginal rent,  this  abort  interval  (snnol,  in  equitv,  be  held  as  a 
Sound  on  which  the  sequestrated  estate  shotild  forfeit  the  bene- 
of  the  condition," 

Tbe'ftdvoc&tora  reclitimed : 

Lttrd  BBlgToji. — I  think  the  interlocutor  is  right  No  doubt 
it  is  staled  in  the  petition,  that  a  certain  consideration  was  stipu- 
lated} and  the  question  is,  if  it  was  implemented  or  no?  The 
oath  cannot  Pitend  this  condition.     But  what  cuts  up  Mack's  ar- 

Sment  by  the  roots,  is  bis  agreeing  to  the  lubfet  from  20lb 
sbruary  to  Whitsunday  163-2. 

Lant  Fniideal  agreed.  If  Mr  Msck  meant  to  atand  on  the 
condition  set  forth  in  his  petition,  he  should  not  have  interfered 
with  tbe  pcMseaaion.  He  should  have  said,  lubsrt,  or  dg  anything 
you  0ease,  but  I  will  have  nothing  to  do  with  it. 

Tbe  other  Judges  concurred,  and  the  Court  ad- 
hered. 

First  Division — Lord  Ordinary,  Corebouse Ael.  Dean  of 

Faculty  (Hope)  ;  WutherB|K>on  &  Hack,  W.S.,  Agents Mt. 

Cuninghame  and  Sbaw  ;  A.  P.  Henderson,  Agent. — Mr  Bell, 
Qerk.— [C.  2).] 


iStk  January  ISSi. 
No.  lis. — Maoisthates  of  Wiotow,  Purswrt,  v. 

GiLBKRT  M'CLYMotiT,  &C.,  DrftndrT*. 
Procesa—Tiile  to  Piirsue— Rojr*]  Burgb— Proof  of  Usage  and 
Possetaion — Competency — A  roi/at  iurg/i./uumlingana  ny^ 
ciarler  in  1457,  rai'JLd  fty  Parliamenl.  and  alto  on  a  charter  of 
coitfirtnalion  and  novodamus  in  16Gt,  fiamt\e  ^n>"g''l  an  aciion 
IB  haie  il  declared  Ikai  Iht  Magiitniei  mre  entultil  la  Itey  eer- 
lain  tuUoni  elln  twritoriuin— flrid,  /.   1-hal  laid  documenu, 


tupparitd  by  a  proof  of  immtmoriat  jnisesrioii,  o^enfed  a  nf. 
Jicient  title  la  iniuf  in  tlie  declarator. — II.  Tbat  a  pmf  ^ nA 
iOHKemarial  poattrioti  tnu  coMjwfrat. 

The  roynl  harsh  of  Wiffton,  one  of  the  moit  ancint 
in  Scotland,  and  aituatea  in  what  wma  formerly  the 
teparate  kingdom  of  Galloway,  exercised  certain  pti- 
vileges  and  levied  certtun  customs  from  time  imme- 
morial. On  the  28lh  of  April  1457,  King  JamM 
grauted  a  charter,  ratifyiog  and  confirming, 
"  omnes  et  singulaa  donationes  et  coocesaionea  per  noattoa  pm. 
dccessores  temporibus  retroactis  fact,  et  conceaa.  burgenaihua,  et 
commnnitaii  burvi  nostri  de-Wigtoune  tam.de  terris  sois  da 
Borrowmers,  Colqubock,  Braldeteilde,  Clucba^,  Creveny  et 
Philliplond.  Ijrope  ipsum  buigum  nostrum  jacen.  et  de  lemi 
acris  terrarum  de  ccmani  dicti  hurgi  ac  de  molendino  et  pitcsrija 
dictsrum  terraniin  qusm  de  sKis  concessionibas  donalitHiibai 
libertatibuB  privrlE^ja  et  proficub  per  noslroa  pnedecntofes 
dicto  borgo  hactenus  fact,  etconcesa.  tenend.  elhabeiid.  prwdictsa 
terra*  ac  acres  terrarum  nee  nbn  molenillnum  et  piscstionea 
pmfat.  una  cum  minutis.custumis  Brmia  burgalibus  trenoferoet 
cruce  ac  cum  omnibus  alijs  proficuis  et  privilegijs  dicto  borg* 
spectantibu*  pnefttia  burgensibua  et  communiiaie  et  eorom  b». 
cessoribus  burgensibus  ejusdem,  buigi  de  Wtgtowne  de  nuUs 
bsredibus  et  successoribus  noslrts  infeodo  et  baireditate  in  per. 
petuum  per  omnei  rectaa  metaa  suaa  antiijoas  et  divisaa  proat 
dtctee  terneJBcent.  in  iongitudine  et  laliludine  una  cum  potestst* 
vendendi  et  emendi  mercantieia  et  alia  bona  ad  burgeniei  buigi 
noitri  spectan.  ac  cum  omnibus  aUija  et  singulis  libertstibn 
priviledgiia  commoditatihua  et  asiamentia  ac  juitis  pertinentiji 
quibuscunq.  tarn  non  nominatia  qusm  nominatia  ad  buigum 
noitrum  spectantlbus  sen  quovia  modo  juste  apectare  valrntibaa 
in  futurum  et  adeo  tibere  quiote  plenarie  inlegre  bonorifid  bens 
et  in  pace  in  omnibus  el  per  omnia  sicut  diclus  burgus  per  nos 
predecessores  temporibus  retroactia  liberiua  iiifeodatu)  fueriU 
VolumuB  insuper  quod  dicti  burgcnsis  et  communitas  et  eornm 
sncccBsorca  dicti  burgi,  burgenaia  babcaiit  teneant  et  possidnnt 
perpetuia  futuris '  temporibui  omnes  et  aingulas  auaa  liniileset 
Dondaa  a  le  mydatreme  aqua  de  Cree  usque  ad  isare  de  Irehud 
noatram  de  Wigtown  et  secundum  tanm 
antiqnam  infeodationem  spectan.  proyt  hactenus  eiadem 

et  bondis  usi  et  gusvist  quacunq.  reddendo  inde 

annuatim  dicti  burgenses  et  communitas  et  eorum  succetsores 
dicti  burgi  de  alia  servitia  antiquitDs  de  dicto  burgo." 

The  Act  1567,  &  54,  provided,  that 
"  foiasmeikle  asane  of  the  special  causes  of  dearth  procccdia 
from  the  exorbitant  cuatame*  and  impcnitiones  layeil  upon  vic- 
tualles,  cornea,  and  guddes  cummand  to  mercstes,  I  tee  pones,  ur 
havens,  without  onie  warrsnd,  and  qubairof  tfaey  have  not  bene 
in  use  and  custoinepastmemorieof1nan,quhilkis  ane  oppressiun 
of  the  people,  and  ane  cause  of  increase  of  dearth  :  I'farrcfoFe, 
cur  .Soverilne  Lotde,  with  adviseof  the  three  eslsiles  of  Parlia- 
ment, forhiddea  and  discharges,  through  the  bull  rraJme,  all  *ik 
customes  and  impositiones,  qubairof  there  is  na  warrand,  nrilber 
have  the  intremittours  and  uptakers  thereof,-  and  their  prede- 
cesBoures  been  in  use  and  possrssion  thereof  past  memorie  of 
man  :  And  ordainea  the  takers  of  the  said  axorbilanl  impositions 
to  be  culled  therefore  ;  and  qubatevvr  they  have  nptatie  to  be  ad- 
judged to  render  Ibe  ssmiii  to  the  Kingia  Majesties  usei  And 
they  furdtr  to  be  punished  in  their  penoncs  and  guddes,  aa  op- 
pressoures  of  tbe  people,  conforme  to  the  lawes  ol  tbe  countrie : 
And  tbst  na  rustume  be  tsne  hereafter,  hot  occurdiiw  loourauld 
lawes  and  Actes  of  Parliament,  and  qulwir  upon  the  uptakeii 
hes  special  wartand,  at  (he  leist  bene  in  possession  thereof,  and 
memorie  of  man,  as  said  is." 

Upon  the  Rd  of  April  1661,  the  Scottish  Parliament 
paMsed  an  Act,  ratifying  to  the  Magistrates  of  Wigton 

*■  all  and  sundry  rharteri,  gifts,  arts,  ratification*,  and  othell 
granted  to  Ibe  said  burgh  of  Wigtoun,  and  to  the  inhabitanta  and 
Magistrates  thereof,  be  any  of  bis  Majesty's  Aloit  Noble  Pro- 
geiiiluts,  of  all  and  sundry  (beir  lands,  tenemenli,  milna,  poBsea- 
aioiia,  petty  luotums,  deaiiry. and  others  belonging  to  ye  common 
goiid  ut  ye  said  liurgh,  and  of  ye  ancient  Ubertys,  frtcdoma,  and 


cV 
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immunitlei  of  the  ume,  and  fcwly  and  weekly  inenmtB  of  tbe 
rd.  burgb,  wLthrn  ibe  h&ill  boundi  of  jr.  libertjrt,  in  all  tbe  faeadi, 
tenon,  contents,  ctsuses,  drcumslsncea,  and  conditioni  of  tbe 
■anie.  sfler  ye  rorms  and  tenors  tbereof,  in  mil  pointa ;  and  bii 
Alujcstjr,  with  advice  and  cunicnt  of  hit  laid  Estate*  of  Parlia- 
ment, willi  and  STJintSi  and  bereby  decema,  ordaini,  and  declare!, 
tliHl  tbis  present  confirmation  aball  be  al*  good,  effectual,  and 
EuffiL-ieiit  to  tbe  said  burgb  of  Wigtown,  and  to  the  Uagiatntea 
and  inbabitants  thereof,  far  ever,  as  if  tbeir  Unda,  tenementa, 
mitla.  posaetsions,  and  otts.,  togeyr  wt.  all  the  liberty*,  prinled- 
gea,  and  immuoitiea  of  ye  said  burgb,  were  herein  particularly  in- 
grosaed  and  contd. ;  and  more  especially,  but  prejudice  to  tbe 

?eneia1ity  forsd.,  our  Sovereign  Lord,  wL  advice  and  conaent 
aieasid,  ratifiea,  approrea,  and  coiifinna  for  ever,  tbe  weekly 
Thunday  mercat  of  tbe  ad.  burgb,  from  the  Grat  of  May  to  the 
tnenty-fiftb  oF  December  yearly,  for  selling  and  buying  all  sorts 
of  nolt,  aheep,  wool,  bultpr,  cbeeae,  and  other  the  country  com- 
moditiea,  wt'in  the  bounda  of  their  libertys ;  and  likewise,  tbe 
weekly  Munday  mercat  of  the  said  bur^b,  for  baying  and  lelling 
all  sorts  of  virtual,  such  M  meall,  bear,  malt,  oata,  wheat,  rye, 
beaoa,  and  peas,  as  well  growing  and  to  be  sold,  ai  importad  for 
•ale,  within  tbebounds  oflbeir  libertieaj  and  bis  Majesty,  wt. 
•dvice  and  consent  foreaaid,  ratifiei,  gives,  and  confirms  to  ibe 
said  burgb,  for  ever,  for  tbe  uee  of  the  common  good  thereof,  the 
whole  uanal  custom*  of  tbe  said  weekly  mercata,  aecreiiing  and 
arising,  or  that  shall  happen  to  accreace  tbemby,  according  to  u«e 

Upan  the  25th  of  May  1661,  Charles  the  Second 
granted  anotber  cfasrter  of  rBtificatian, 
"  de  omnibus  et  singulia  eonim  terria  acria  tenementia  hortis 
■uolendinia  com  m  a  ni  tali  bus  poaaeesioDibaa,  minoribna  custumia, 
decanatu  aliisque  ad  commune  bonum  dicti  noatri  burgi  spectan 
et  de  aniiquia  libertatibus  ac  immunitstibus  dicti  nostri  burgi  et 
a  urris  hebdomadaniiique  foria  ejuadem  solitia  et  consuetis  infra 
omnes  Ixindai  et  libertates  ejuadem."  "  Ac  presentim  absque 
prejuHicio  predict  generalitalia  decanatum  auum  scilicet  seK 
■olidos  et  octo  denarios  monetK  dicti  r^ni  n'ri  Scotia  de  una. 
quoqu.  libera  bruerio  he  free  slellage  infra  libertates  dicti 
nostri  burgi  ac  tredecem  aolidoa  et  quatuor  denarioi  pro  uno. 
quoq.  alio  lilbcario  lie  breware  infra  libertatea  dicti  n'ri  burgi 
praisitandis  aeu  in.apiciendia  eorum  amphoris  et  mensurii  ejus- 
demq.  ad  justam  meniiiram  lie  iugg  annualim  redigendia,  una 
cum  bludewitialie  bloodes  batteries  at  amerciamentia  dicti  n'ri 
burgi  ac  etiam  usitatem  cuatumam  duorum  aoiidorum  monela 
diet)  Regni  n'ri  Scotie  pro  uooquoq.  bore  acn  Taccaaliave  ejus- 
dem  generis  bellua,  iufra  libertates  dicti  nostti  buigi  empta  et 
eitiaeasdem  eiportata,  aeu  in  foro  ejuadem  vendita  cum  cua. 
tuoaa  dnodecim  denariorum  monelie  antediclE  pro  oinnibua  ex- 
traoeis  bestijs  infra  dictum  noatrum  burgum  vel  tibertalei  ejus. 
dem  importat.  vel  pr-r  easdem  tranaien  et  aimiliter  annua*  et 
bebdomodaria*  nundinaa  et  foro  dicti  n'ri  bntgi  viz.  annual  nan. 
dinas  vocal  lie  pilmfaire  et  midaummer  faire  Lambaaiet  Martts. 
fair«eta1iaa  dna*  equorum  nundinas  vii.  die  veneris  ante  lie 
Midsummer  et  die  vencri*  ante  featum  Divi  Petri  ad  unicula  lie 
Laminae  nuncupat  et  Hebdomodaria  fora  dicti  bOrgi  iiVI  vie 
Hebdomodarium  forum  quovit  die  Jovti  a  primo  die  menai* 
Maij  ad  vigeaimuni  quintum  diem  mensia  Decembria  annuatim  pro 
emptioDB  et  vendittone  omnium  generum  bourn  ovium  Lanarum 
Buliri  Casenm  aliarumq.  ruatioarum  commoditatum  iufni  bon- 
das  libertatum  pr^lictl  n'ri  burgi  ac  etiam  Hebdumodarium  fo- 
runi  quolibet  die  lune  in  dicto  ii'ro  burgo  pro  emptione  et  ven- 
ditione  victulium  omnia  generi*  ut  pote  bordei  farms  polenti 
Bvenaram  tritici  fabarum  peaorum  et  siligiuia  tam  creacentium 
et  Tenaluam  quam  ad  venditioiiem  imporlitt  infra  bondas  liberta- 
tum pre  script)  n'ri  burgi  una  cum  cuatumia  tulonjj  et  lihti  mo- 
D eta  tie  bulking  *ilver  predictarum  annualium  nundinarum  et 
HebdomadarioTum  fororum  solet  et  contuet.  Probibemus  et 
tnbibemua  omnia  alia  fora  et  emptionem  et  venditionem  diet 
commoditatum  in  quovis  alio  loco  infra  libertates  nostri  burgi  de 
Wi^une  extra  fora  ^usdem  cum  potestatem  Magistralibus  ante 
dicti  noatri  burgi  et  luccessoribua  suia  in  perpetuum  cuslumas 
auualitate*  antedict  petendi  levendi  et  tecipiendi  ac  ejusdem  ad 
commune  boiinm  dicti  n'ri  bargi  applicande  el  aimiliier  cum  po- 
te*iate  cii  emptiODem  et  Tenditioneni  diet  cuioiitoditiituiD  et  lo- 


rorum  catenas  tentionem  in  quovis  alio  loco  infra  bondaa  earum 
libertatum  extra  eorum  fora  cohibendi  et  reatrinveiidi  et  trans- 
greeaorei  pro  ut  de  jure  punieudi  el  mulctandi,  llaiidamui.  Por- 
ro  Dominis  noatne  aeaiiones  et  aracarij  licerjis  npatras  cornora- 
tionis  et  licitationia  ad  jiutantiam  tbeaiurgrij  et  priKuritorea 
feiti  predict!  n'ri  buigi  dirigeri  et  conceiiere  com™  omnes  et 
singuloi  Bolutioni  dicLarum  custumarum  '  aliarumq,  caiualitutum 
obnoxioa  et  adveraoa  omnea  alios  prohibitionem  aiilediclam  trana- 
gredlenlea  aimplice  maudalo  decemhorum  ad  mandandum  et  pre- 
cipiendum  eia  peraolvere  custumas  et  caauaiilates  pnedictaa  ac 
premisui  observare  peiiiiplere  subpena  rebel  I  ion  is." 

Tbe  MagUtratoB  maintained,  that  the«e  diarters, 
&C.,  and  imraemorial  cuatoniB,  puialed  out  the  whole 
district  between  itie  mid-siream  of  the  Water  ofCcee 
on  tbe  east,  and  the  sea  of  Ireland  on  the  west,  ni  the 
diatrict  over  which  they  had  right  to  exact  the  duties 
therein  referred  to,  and  claimed  by  tLem,  or  by  tboga 
in  their  right  upon  variuns  article*  either  exported 
furth  of  that  whole  district,  or  imported  into  it,  or 
passing  thi'ongh  it.  On  the  other  nand,  the  defen- 
ders,  who  were  only  a  Few  uf  a  great  number  of  per* 
ions  interested  in  the  matter,  contended,  that  the  ex- 
pressions above  recited  referred  only  to  the  burgh 
property,  which,  partly  from  changes  in  the  sitnation 
of  the  burgh,  and  partly  from  other  cauies,  wa«  some- 
what scattered  throughout  tbe  Ticinity  of  the  bnrgb. 
With  a  view  of  trying  the  question,  the  Magistrates 
brought,  in  March  ISSO,  an  action  of  declarator  against 
certain  individuals  who  were  in  arrear,  and  refused  to 
pay,  to  hare  it  foutid  and  declared,  that  they  and  their 
successors  ia  office  were  entitled  tu  levv  the  follow- 
ing customs  (as  restricted  per  minute,  lOtnJaly  1S32), 

"  tbe  dues,  toll*,  and  custom*  upon  cattle,  sheep,  *wine,  and 
wout,  in  so  far  as  imparted  Into,  carried  through,  or  exported 
from,  the  district  between  the  water  of  Cree  or  tbe  sea  of  Ire- 
land, by  the  water  of  Cree,  or  serosa  the  said  water  of  Cree, 
at  any  part  of  its  course,  where  it  buutida  the  county  of  Vig- 

The  defenders  pleaded — I.  Sapposing  the  words, 
"  a  mydstremeitqim  de  Cree,  usque  ad  mare  de  Ire- 
land," in  the  charter  1467,  to  be  descriptive  only  of 
the  proper  territory  or  property  of  the  burgh  of  Wig- 
tun,  none  of  the  titles  founded  on  can,  according  to 
any  construction,  warrant  the  claims  which  are  made 
in  the  present  action. — II.  Supposing  the  words  in 
question  to  describe  the  whole  district,  bounded  on 
the  east  by  tbe  water  of  Cree,  and  on  the  west  by  the 
tea,  then  it  is  submitted  that  the  clause  in  the  charter 
14'57,  containing  these  words,  and  commencing  with 
tbe  word  ■'  Volumns,"  as  before  recited,  ti  to  be  con- 
strued as  meaning,  not  that  the  burgh  of  Wigton 
aliiiuld  hold  and  possess,  as  within  its  limits  and  bounds, 
to  any  effect  whatever,  those  parts  of  the  district  be- 
tween the  water  of  Cree  and  the  sea  of  Ireland,  to 
which  it  has  never  pretended  any  right  of  property, — 
but  that  the  burgh  should  hold  and  possess  its  lands, 
M  previously  described  in  the  deed  itself ;— -these  being 
further  characterised  by  the  clause  in  question,  as  si- 
tuate between  the  mid-stream  of  the  water  of  Cree 
end  theaeea  of  Ireland. — III.  The  word  "  liberties," 
contained  in  the  snbsequent  deads,  cannot  be  con- 
strued as  embracing  the  district  in  ciuestion,  and  has 
no  reference  to  tlie  clause  in  question  of  the  deed 
145T,  but  refers  simply  to  the  burgh  property,  as 
contained  in  the  several  grants  and  ratificatiuQi  tbere- 
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of.' — IV.  Taktng.the  neveral  g^rapU  together,  thef  <to 
not  import  thtt  tho  burgh  fhoold  hare  right  to  anjr 
dutieii  except  on  snch  goods  and  etittle  ipecially  re- 
ferred to,  M  should  be  sold  within  the  btfunda  of  the 
'  bu^h  property •7— v..  Tifnt  ills  inconsistent  with  law 
for  th6  ni4gj«tratefl4if  a  b^i^h,< without  exprftsi  legi^- 
Ifttire  antfioriW,  aaijiniarily  to  co'mpel,'  by  Mixure  <if 
pe^n  or  ^ooas,  payment  of  duties  ('RoppoRlng  them 
to  be  exigible)  in  a  place  not  within  the  limits  .of  the . 
bargji,  or  oi^linary  burgh  jurisdiction.— r VI.  That  the 
prnvnenliBve  nbt  tr 'title,,  assuming'tbeir  pq«ite"rion 
to  hare  been,  hi  they  allege,  iufficient  to  ralidtfte  the 
rtgdtt  coitclad^d  for,  «»  consistent  with  the  general 
constitutivii  and  polity  of  the  kingdoin. 

Answered — J.  The  partners,  .and  jheir  snccetsors 
in  office,  not  only  hare*right  to  levy  or  ex&ct  the  due«, 
tolli,  or  cuitomi  in  dixpute,  bnC  also  to  enforce  pay- 
ment thereof  by  setsore,  detention,  and. sale, — all  as 
particularly  set  forth  in  the  conclusions  of  the  libel, 
in  respect  that  inch  rights.were  conferred  upon  them 
by 'the  grants,  titles,- and  Act  uf  Pavliiiment  upon' 
which  they  found;  and  that,  at  all  eveiits,  such  rights 
hare  constnntjy  been  exercised  by  them  and  their 
predecessor^  fur  more  than  fort<f  tears,  and  for  time 
immemorial. — II.  *l'he  immemonaf  and  constant  poa- 
sesiion  which  the  pursuers  and  their  predecessors 
have -enjoyed  of  their  said  rights,  creates  alegal  pre- 
samption  (e yen  were  there'  no  evidence'  of  the  fact) 
that  their  right  tu  the'dues  in  dispitte, -and  their  right 
to  enforce  payment  thereof,  bv  the  means  or  cam- 

fi«I>it6rs,libelied,^Bre'Buthor)secliind  eitablished  by  a 
e^nl  and.An£i/t  tirls.— UI.  The  defender*  are  owing 
to  the  parsuers  the'  sums  daiqed  fropl  tbem  in  the 
libel.  ■ 

Lord  Medwyn,  on  14th 'February  1B32,  j^ononnced 
this  interlocutor : 

**  Hsvins  coniidered  the  closed  record,  and  heard  counsel  tber«- 
on,  Fnida  tbdt  the  Grown- cliirter  1457,  ugeiber  with  the  rati- 
fieatipn  in  Partiunenc,  ui^cbartcT'of  canGrmstion  uid  nsKiiia- 
mui.  both  in  the  yeu  I6G1,  sSbrd  a  tiiffi<;[ei1(  title,  wbeii  et- 
pluned,  and  mppurted  bj  a  proof  of  immemorial  poasei^iionr  for 
inditing  <h  tMf  proceu  oT  declwator  oF  tbe  rigbt  to  levy  the 
Mitomi  or  dutle*  clnimei]  ;  and  that,  iberefore,  jt  will  be  necea-  ' 
sarj.to  pat  tbt  prsceta  in  train,  for  proTklg  tbe  disputed  facta  of 

The  defenders  reclaimed,--  uti  prayed  to  be  Bs*oil- 
•ied.  Mutut^l  ea^es  were  prepared  ;  and  after  a  hear- 
ing in  presence,  minutes  and  answers,  "  on  the-  aha' 
logy  or  the  grant  in  this  cBse  to- that  of  other  ancient 
burghs,"  were  ordered.  In' these  the  practice  of  va- 
rious burghs,  of  exeroising  rights  beyond-  their  terri- 
tories, was  exemplified — (vide  authorities  at  end). 
AtadviMog,  ' 

3V  Ltrd  JuUUe-Cleri  said,  be  had  considered  the  case*  at- 
tentirel;,  and  after  tbe  hearing  and  minutes,  tbe  question  juit 
came  to  this,  was  tbe  Lord  Ordinary's  inierlocutor  lo  be  adher- 
ed to  or  not  ?  He  was  of  opinion  chnt  it  should  be  adhered  to. 
He  was  confirmed  in  this  riew,  by  considering  the  ancient  do- 
cvnwnt)  produced.  Tbe  phraseology  of  the  ancient  cbsrter  was 
anibiguoQi.  It  contained  a  certain  diitrict.  But  it  also  refer- 
red lo  certain  bounds  snd  limits  from  tbe  mid-stresm  of  the 
water  of  Cree  snd  the  sei  of  Irelsnd.  It  was  not  tbe  small  por- 
tion of  water  near  Cree  that  was  mestit,  but  the  broad  open  sea 
itself.  The  true  meaning  of  the  wordn  wu  matter  of  con- 
sldeistion.  How  could  this  be  satisfactorily  sscertained,  but  bf 
a  proof  of  the  usage  whicb  followed  upon  ihu  cbaitct.     Adber- • 


Ing  to  tbe  Lord  Ordiosir's  litteriomlor,  only  goes  the  letq;tb  «{ 
allowing  a  proof,  but  aa  farther.  There '  had  been  lubmiUfd  a 
great  deal  of  srgnment  on  two  points  :  The  first  wsl,  that  by 
tbe  Isw  of  Seotlsnd,  burglie  could  not  fasTc  lights  bejood  tliat 
territories.  This  was  a  mistake.  Tbere  were  minj  of  thtis 
which  bad  i-jghts  iicf  ond  the  tiurghi  Undoubtedly,,  ntii)  of 
.IbeiD  bad  now  losl  privileges  which  they  formeily  enjoyed.  la. 
rerbfilfaing  bad'o'sce  right  lo  draw  tolls  Tram  the  watpr  ufDe- 
ron  to  the  Leven,  and  between  the  middleOf  ihe  Frith  of  Forth 
and  Milnathort.  So  in  Dumfries,  that  burgh  once  had  the  right 
of  levjring  customs  far  beyond  its  territorv-  ^o^  was  there  any 
thing  anomalous  in  exerriatng  eiterrittirial  rights.  Was  the  ei- 
action  of  sucb  4  toll  illegal  and  uTicoristitutiwial  7'  Hf  wainsi 
prepared 'to  arrive  at  such  a  conclusion.  He  Sid  Dot  think  the 
toll  in  question  was  either  anomalous  or  iltrgal,  and  he  vroyld 
allow  theproot  by  adhering  to  the  Lord  Ordinary's  iiileil^tco- 
tor. 

Iiordi  Glnlit  and  ifeaintBiaai  concurred. 

The  Court  Accordingly  adhered. 

Purstiers'  AutboHties. —  Crown-cbstter  ih  fsvour  of  Ten 
of  Wigtown.  Wtif  App[  1467;  Acu9d'j\pril  166^  raiifyiiv 


B2d.  November  1743;  Mor.  13.951.  Town  of  Uader,  \Stk 
^orember  1 745 ;'  Brown's  Supp.  Vol.  T.  M'Donald  ai.  HcriMt 
Hospital,  18th  febniaij  1B!8;  ^  &  D.  Teind  Cases,  p.  i% 
■Ifirmcd  by  Houne  of  Lords,  7th  April  IS30.  Imrie,  I2tk  F»- 
bruar*  leS8;'Bhsw>s  Teind  Csses.  Maslm and  Seamea  of 
Dundei;,  16th  Fctltvary  1830  r  Boot.  Jar.  Vol.  II.  p.  Hi. 
Girdvood  &  Company,  7tb  July  I82B,  and  l-Ah  December.  1830; 
Sept.  Jnr.,  Vol.  ill.  p.  HB.  1387, c.  U.  Oliphant  r.  Msgis. 
tralesof  Ayr,  iBch  January  n75;  Mor.  p.  I97I.  WrighlsoF 
Dt)nttee,  19th  Janusiy  ISOS,  ik  p.   10,921.      Mngislntes  of 


C'  tfaun,  2d  December  IS79 ;  Mor.  p.  10,879.  Tatbeit,  SU 
ember  1,731,  ifr.  p.  I0,B79  and  4167,— and  nBmennis  otbrr 
deeUio^s  mentioned  in  Brown's  Synopsis,  n.  1626-7.  Oardnn 
B.  Magiatratei  of  Kitrenny,  remitted  by  Hoaae  of  Lords,  .3Sd 
March  1827;  Wilson  fc  Shsw'a  Appesls,  and  decided  by  ConrI 
of  Seasion.  5th  March  1828.  Thomson's  Edition  of  the  Sw. 
Vol.  VIIL  p.  359,  c  100.  Kumea'.  Esaays  ou  British  ^nli- 
qnitiea^  Essay  3d.  Charters  sanctioning  right  of  Burgh  oF  In. 
rerkeithing  )o  levy  euaiom  beyond  iis'territoqr  by  James  YL  i> 
1596.  Da.  in  Arour  of  Dundee,  I2tb  October  1458,  Actsof 
Psriiamenc,  Vol.  U.  p.  78,  No.  40.  Do.  in  hrouT  of  St  As. 
draws.  Parliamentary  Records, p.  1 18.  Charter  in  favour  of  Dsia. 
fries,  VoL  Vtll.  p.  359,  c  100.  Do.  to  Buifh  of  Irvint,  Reg. 
Mag.  Sig.  p.  SS,  c.  Sm.  Do.  to  Burgh  of  Ayr,  by  Willlsm  the 
Lion.  Do.  to  Buigh  of  Pertii,  10th  October  1210,  by  WiUiara 
the  Lion. 

AuthoriCtes  for  Defenders.— 6lBt.  liirilliaic,  c.  35,6,7.  Blatkl 
Pririte^es  of  Royal  Burgfas,  p.  41.  .  Ersk.  I.  1.  sec.'  39.  Tewn 
ofLiblitl^owi.  Fldsh'era  of  ^dinbui^h,  15th  KoTcnber-ieil ; 
Mor.  10386,  Olipbsnt,  18tb  January  1775;  Mor.  17{II.. 
Wrights  of  Dundee,  ISth  January  I803i  Mor.  10,921.  M^s- 
trstes  of  Canongate,  17S7  ;  Mor.  I0,90a  Craflsmen  of  Canon, 
gate.  June'  1743;  Sup.  V.  730.  Farquharson,  2d  Uecembei 
1679;  Mor.  10,879.  Tarb^rt,  22d  D^cembei  1731.  Mor. 
10,379,  and  4167.  Inbabhanti,  &e.  of- Pertb  >.  The  Shoe- 
makers of  Perlb.  IStb  January  1711';  Mor.  J0,9I8.  Duke  of 
JMontrose  p.  M'Cauly,  9tb  July  I7'l3i  Mor,  10,919.  Du  Caiige. 
Glossary  K>cr  Uaiierium.  Spelman,  Do.  Skene  De  Verb. 
Sig.  rocf  Mamcrium.  Simson's  Descriplioncf  Galloway,  p.  64. 
Act  1672,  c.  5. 

Second  Division. — Lord  Ordinaiy,  Medwyn .-r-ifct.  Keay  and 
Harsball ;  Tod  &  Romanes,  W.S..  Agents.— ..^fi.  Dean  ol'  Fa. 
culty  (Hope)  snd  Pyper;  KUcmilkn  Si  Grant,  Agents. — Sli 
ClerL— [./.B'.if.] 
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iStM  JaMuar^  leSi. 

No.  146.— JAMks  Johnston  and  Coii^AHTr 

PaHioaers. 

B>nkiiipt_Seque«tration— CompiHiiEion,  OiTer  of— Notice  of— 

Nv'ke  hating  bfeH  Kimt  in.  tk»' Gneiie.'Bf  a  ntrthig  lo  deiiitt 

efvH  tutftiiigttht  CourlrefrntH  lo  write  lipon  a  pelilimt/arip- 
prirsl  o/'cqnifiOf iVun,  jn  rttyett  tilt  term  of  iht  Slaluh  iad  hiX 
tan  complied  viilH. 

JoVnttOD  Mid  CompBnf  petitlontid  to  fasTfl  tbe  com' 
ponitiun  offered  by  theip  apprgted  .of>  After  tbe  pe- 
tition  had  been  inlimated;  iti  terms  of'  nri  -interlocBtor 
uf  the' Court,  tlie  clerk  to  the  proceM  Hated,  th«t  doe 
intimation  of  the  meetiiiff  for  finally  deciding  on-tba 
offer  bad  not  be«n  made  in  term*  of  the  Statute,  the 
notivein  the  last  Gaaette  being' onl y^bur  days  previous 
to  the  said  meeting,  in  place  of  foarteen.  Shaw,  for  the 
petitiouers^  stated,  thai  the  Slatgte,  a*  explained  by 
dediionipdid  not  apply  to  tbeooticeiHi  the  Gaxettes, 
but  merely  to  the  ciraulars  by  tho  trustee  being  put 
into  tba  Post-offioe-fonrleen  dayiprefrioiis  to  the  meet- 
bg  for  deddiog'Oo  the  offer. 

Tbe  CoDFt  refused  to  write  lipon  the  petitioo. 

Aurhorittes — M'DoiwI^,  3>Bt  MoT«mb^  ISS9|.  S.  and  D. 
Itcid,7lh.Uin:h  1823;  S-&D. 

Second  DiTulon Att,  Sbaw.— Bowie  Si  Campbril,  Agents^ 

-Ui  Tbmnson.  CHvk.~iX  W.B.^ 


mh  Jmwarf  X8Sii    . 
No.  147..-^  Robert -Low's  TkitsriKSi  Purtuert,  v. 

Jauaa  Avchihleck  ChiIhe  &  Otmbrbi  Dffen- 

deri. 
ProceM — Proof — Cireunulttntei  in  which  tie  Court,  inittad  i^ 

rtmitting  to  Iht  Jniy  Court,  attoiBed  a  pnfoj  of  a  iiiputed  fact 

to  be  t^hm  on  cammfuian. 

The  Fife  Banking  Company  was  establiihed  for 
Iwenty-une  years,  in  180*2.  When  the  contract  waa 
about  to  expire,  a  number  of  tlie  partners,  wlio  were 
anxious  to  hare  it  rMiewed,  granteij  an  obligation  to 
the  late  Robert  Low  of  Clalto,  One  of  the  partners, 
that  if  he  would  continue  to  hold  hie  two  shares  wi- 
der the  new  contract,  they  would  relieve  him'  of  ail 
risk  attending  one  of  them.  In  1829,  Mr  Low's  trus- 
tees brongtit  an  ^t ion,  founded  on  tfai«  letter,  for  relief 
of  tbe  loss  sDatained  on  one  of  Mr  Low's  shares  un- 
-ier  the.  renewed  cmitroct.'  Tbe  Lord  Ordinary  (de- 
cerned in  terms  of  the  libel,  with  expenses  ;  liut  the 
defenders  haring. reclaimed,  and  pleaded,  infer  alia, 
that  (as  alleged  in  the  record)  the  letter  founded  on 
had  nerer  been  a  delivered  document,  the  Court,  be- 
fore answer,  allowed  a  proof  to  both  parties  on  this 
point,  and  granted  commission  to  Che  Judge  Ordinary 
of  die  bounds  to  take  tbe  proof,  and  to  report. 

Flnt  DiriiioD.— Lord  Ordiavy,  FuUerton.— ^c<.  Batber- 
furd  and  Deas >  BsKlet  &  H'Uounll,  W.S.,  Agents.— .4U. 
Dmh  of  Faculty  (H^),  and  D.  M-NeUtj  Tod  &  Wright, 
W.S.,  AsenU.— Mt  Bdl,  Ckrk— [C  Z>.] 


17M  January  1834. 

No.  148^— Edward  YovMe,  Pursue,  o.  Aisxahdsr 

BoswELL,  Defender. 


Tbe  commonty  of  the  Bishop-hill  was  divided  by 
arbiters  in  XJ^^,  bat  a  part  of  it,  called ,the  Forebrae, 
was  agreed  to  be'  left  lindirided.  The-  present  actioo 
was^  brought  in  December  4  B30, -against  ^hv  defender 

'an'd'aeveralother'jiar-tieB,  to  have' the  iForebrae  divided ; 
against  which  ft  was  pleaded,  Tha*t  the  pursuer's  titles 
merely  gave  him  "  liberty  and  pasturaxe  on  the  Bisbep- 
hill,"'wnicb  being  only  a.servitnde  in- the  commo.n,  con-- 
ferred  no  Hghtto  pursoe  a,divisioa  ;  That  the  action 
had'been  raised  collnglvely,  at  the  expense  of  tbe.lNit- 

'tee  of  Mr  Graliam,  a  nommaLdefeDcfer,  who  had  been 
found^  by  the  Court,  on  2'd  Deoember '  1830,  to  have 
no  title  in  bis  own  person,  ftM  trustee,  to  pursue, ■ 
d.i«ision  :  That  the  situation  of  the  subject,  in  respect 
of  steepness,  want  of  water,  &e.,  rendered  a  division 
inapracticBble ;  and  although  it  were  otherwise,  the  ex- 
pense to  the  defender  mult  necessarily  be  greatly  di»- 
proportionate  to  any  triAing  advantage  to  be  gained 
by  him.  .Od  9ili  March  183S,  the  Lord  Ordinary 
( Corah  oase),  ' 

'■Inrenpecttbatit  ia  alleged  b;  tbe.delender,  that  the  FarehiU 
of  BslgediCr  b«ng  the  oommtm,  or  ilksed  comiiKin,  now  brongbt 
nader  diviiion,  is  incapable  of  being  diri'iled,  without  greatl]'  la- 
iiirinir.  if  nut  entire!;  destroying,  the  vslus  of  the  ahuc  which 
le  allolted  to  the  defender,  on  wcoant  «f  tbe  tteepneis  of 


I  the  1^  Forehlll  of  Balgedie,  and  to  repoK  to  tbe  Lord 
Ordinary,  b]>  tbe  Ihlid  sederunt  day  Ia  Mar  nesivw''*''^^  "'i'^- 
sioD  i«  practicaUa,  without  matsrially  injuring  the  defender's  in- 
terest-'' 

"  A'atr.— The  Statute  1695,  t.  38.'eoiiceming  the^indingof 
commonties,  eonlains  bd  express  eieeption' with  T^srd  to 
mones,  if  tbev  cannot  be  conrenientlj  divided,  and  the  lame  ex- 
ception must  be  extended  toother  cases  where  the  inconvenience 
in  equsHj  apparent,  bv  the  liberal  conatruclioa  to  which  tbia 
Stitute  ii  entitled.  Tbe  Statute  1S6I,  concerning  march  fencei, 
baa  always  been  conalrned  so  as  to  let  in  every  exception  which 
equity  reqinret,  and  (be  caves  Mem  [ierfectty  analogous.  Tbe 
Forehiil  of  Balgedie  is  nid  lobe  lO  sleep's*  to  be  unfit  for  evenr 
thing  bat  pastuie,  and  the  rattle  cannot  ascend  it  without  fol- 
lowing a  ligiag  road,  travening  the  bill  from  one  side  lo  tbe 
other.  It  is  alto  said  that  there  ii  but  one  watering  place.  Two- 
■ixteenths  of  [his  hill,  which  the  defender  aven  would  not  main- 
tain two  bullocks,  it  cut  off  fTDDi  tbc  rekt  witbout  water,  and 
wiChtAK  anractieid)1e  mode  of  auxnt,  would  be  wortb  acarce  any 
thing.  Tbe  fact,  therefore,  upon  which  panics  arc  at  isma, 
must  be  determined  btfore  futtbct  procedure  in  the  cause." 

Mr  Oliver  reported,  that  the  Forebrae  consiated  of 
about  200  ScoU  aerea,  150  of  which  was  good  dry 
pastare,  too  Steep  for  ploughing,  and  the  remaining 
50  sufficiently  flat  to  be  ploughed  ;  That  it  was  capable 
uf  being  divided,  so  as  to  obviate  the  objection  of  steeps 
BOSS,  and  to  afford  water  in  ordinary  seasons  ;  That 
the  defender's  share,  unless  inclosed,  would  be  lessened 
rather  than  increased  in  value  to  him  by  a  dirisioo> 
and  OD  the  whole,  that  the  division  would  ne  attended 
with  considerable  advantage  to  the  puraner  and 
Graham's  trustee,  bnt  with  very  little,  if  any  advan- 
tage to  the  defender  and  George  Storrar,  after  dedoot- 
iitg  the  expenses  of  division,  and  of  inclosing  their 
■hares.  On  4th  July  1898,  the  Lord  Ordinary,  Cor»- 
hoose. 


_„,„.„,  ^oot^le 
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DiT  be  diviiled  without  injury  ta  the 
defender;  >nd  Ibereiore  initHin)  At  libel  ai  Telersnt.  Gruit* 
eoDiniiuion  to  Andretr  Clepbuir,  K-iq-i  Bdvoeale,  to  vtiit  and 
perambulHie  tbeUndB  and  othen  libelled,  ud  take  cogiiiiance  of 
the  teveial  liiniti,"  &c. 

The  defender  reclaimed  ;  and  the  Court  having  ex. 
|>reued  RuinedilfiiMilty  un  the  case,  particularly  u  to  the 
objection  that  the  action  was  collunire,  trhich  thev 
■eemed  to  think  ought  to  have  been  pleaded  to,  and 
drspoaed  of  by  the  Lord  Ordinary  as  a  dilatory  de- 
fence, the  pumue'r  offered  to  pay  the  expense  of  in- 
cluiins'  the  defender'!  share,  tu  irhich  the  defender 
■greed :  whereupon  the  following  interlocutor  wu 
pronounced : — 

"  OFconsent.BTid  in  iMpect  that  tbepntfoeragreei  to  relien 
the  defender  of  (be  eipenae  of  indoaing  hit  share  of  tbe  com. 
mon,  Aller  the  inlerlociilor  complained  of:  Find  tbat  the  de- 
fender muic  be  relieved  accordingl;  :  Find  no  expenaea  due  to 
either  party  in  tbe  diiruuion  between  ihem  individually ;  and, 
fitiMul  vilra,  adhere  to  the  interlorutor  complained  of,  and  reniit 
to  the  Lord  Ordinary  to  proceed  in  the  diviaion  in  conimoa  fornli 
and  decern  accordingly." 

First  Diviaion. — Lord  Ordinary,  Corehouae. — Act.  Keay  and 
H.  J.  Robertson;  John  CampbeU,  W.S.,  Agent JU.  Soli- 
citor-General (Cockburn),  aad  D.  M'Neill ;  John  PhiUipi, 
S.S.C.,  Agent—Mr  Holland,  Clerk [C.  D.] 


\Hh  January  1834. 

Nn.  149. — John  Napieh,  Partner,  v.  Thx  Rkprk- 
aEHTATiv*»AiiDCAUTtoiisBaqfthedecea*edAi.xi- 
ANDBR  M'LtAN,  Truttee  on  R.  A  J.  Johnstonb's 
Sequettrated  Estate,  DefauUri. 

Bankrupt— ProcenB  —  Truatee —  Caationer* — Seqnettration — 
Dividend — Compoaition — J  tmilre  on  a  tefittlralad  titate  tc- 
inginmcT  of  abitl,  of  which  the  bankn^l  vert  aterptan;  and 
kannf  ranJteil  lir  indorirc  for  a  diaideml  vn  iMr  eaalet;  and  Jua~ 
■Kg  o/lemirif)  paid  uid  bill  Ih/  drofi,  and  lendmd  Iht  balance, 
itUentt  ant  e^imiet,  on  rrcemR^  up  Mid  Wf.  Kitie*  nwi  rrfiuad; 
and  iit«  IruUer  kcviag  Uemifltr  became  baninpl,  and  been  dit- 
eiarged;  and  an  action  hating  been  niird  on  mid  bill  for  laid 
diri-lend—Beld.  I.  Tbal  laid  biil  mvU  be  produced.— II.  Tlut 
Ike  /mrmfr,  in  lite  cireamMawn,  bad  Be  claim  ogainM  Ikelrm- 
tet,  qua  (ncee,  nor  agaitttl  the  eauliontrt,  for  tke  laiil  dividend. 
— ///.  Tbal  tke  IruMlee  wai  not  liable  for  any  chi-nM  btyond 
tke  amtmnt  of  Ihe  eamnealion  on  kit  -non  dtUi.  n(  Ike  daU  of 
kiM  KfKfifmfioH.— /f.  Slalt   cf  alleged   BUnnaiuioiu  bj  tit 

In  September  1S20,  Alexander  H'Lesn,  of  Mark, 
drew  a  bill  fur  £IS00,  which  wu  accepted  by  Robert 
and  John  Johnatone,  cattle-dealers,  Kirkcadbright. 
This  bill  was  indorsed  fay  M'Leaa  to  a  Mr  Brown, 
and  by  him  to  the  pnrsaer.  It  was  diahononred  when 
it  fell  due.  The  estate*  of  Robert  and  John  John- 
atone  were  sequestrated  in  Fehniaryand  March  1621, 
and  M'Lean  was  elected  trustee.  Robert  M'Millan 
and  Patrick  Murray  became  cautioners  for  his  due 
execution  uf  the  office,  and  for  his  intromiasioiii,  to 
the  amount  offeOOO.  Thereafter,  Mr  Gordon,  writer 
in  Dumfrieti,  became  caution  for  him  to  tbe  amount  of 
£30,  and  the  pursuer  ranked  on  the  estate  of  the 
Johnstones  fur  said  bil),  and  £569  were  let  aside  as  a 
dividend  emit.  The  pursuer  had  admitted  in  writing, 
that  he  received  sums  from  time  to  time,  from  M'Lean 
the  drawer,  amonnting  to  £18S0,  in  payment  of  said 
bill  for  £1800.  Mr  M'Lean's  agent,  in  March  IftiS, 
tendered  Ike  interest  and  charges,  wkich  imouuted  to 


£63, 8*.,  on  conditioii  of  receiving  up  the  said  bilL 
This,  however,  Mr  Napier  refused.  Mr  M-Lein'i 
affairs  having  become  embarrassed,  bis  estates  were 
sequestrated,  and  be  obtained  a  dii^chat^  on  a  com- 
position, on  2 Ut  August  LtiZZ.  .  In  1831,  the  pursuer, 
(bundingon  said  bill,  which,  hovrever,  was  nut  produced, 
brought  the  preMnt  action  against  M'Lean  and  hiicaa- 
tioners,  setting  furtb,  that  the  said  dividend  of  £569, 
bod  never  been  paid,  and  that  the  cantionera,  to  free 
themselves  from  Iom,  had  seised  upon,  and  intromitted 
improperly  with  said  funds.  The  summons  concluded 
against  them  for  payment  of  the  said  dividend,  with 
interest  and  expenses.  M'Lean  (and  after  his  death 
his  representatives,)  and  the  cautioners  pleaded,  in  de- 
fence— I.  The  pursuer  was  bound  to  produce,  with 
his  summons,  the  bill  which  he  represents  as  the  fonn- 
dation  uf  tbe  action.  Should  he  not  now  produce  that 
document,  the  action  must  of  course  be  instantly  diii- 
missed,  with  expenses.  Un  the  other  hand,  ia  the 
event  of  his  mailing  the  production,  not  only  will  the 
defenders  be  entitled  to  put  in  additional  defences,  bat 
tliey  must  be  relieved  by  bim  of  the  costs  which  they 
may  thus  necessarily  incur. — II.  Tbe  pursuer  having 
received  payments  from  the  defender,  Mr  M't«an,  as 
an  obligant  on  the  hill  in  question,  extending,  with  the 
balance  formerly  tendered,  and  now  judicially  con- 
signed, to  the  full  amount  of  tbe  bill,  interest  and 
charges,  can  have  no  claim,  either  in  law  or  equity, 
against  tbe  defender,  Mr  M'Lean,  as  trastee  uu  the 
•equeitrated  estates  of  Messrs  Johnstone,  nor  agtunst 
the  other  defenders  as  bis  cautioners  in  tbat  character, 
for  the  dividend  payable  upon  the  debt  out  of  thrse 
estates. — HI.  Even  supposing  that  tbe  pursuer  had 
not  received  the  above  payments  from  the  defender, 
Mr  M'Lean,  as  an  iadiviaual;  and  supposing  also,  that 
the  late  Mr  M'Millan,  and  the  defenders,  Mr  Murray 
and  Mr  Gnrdon,  as  Mr  M'Lean's  cautioners,  had  ac- 
tually assumed  the  exclusive  possession  of  the  funds 
of  Messrs  Johnstone's  sequestrated  estates,  there 
would  have  been  no  relevanc]^  whatever  ia  the  present 
action,  in  so  far  as  laid  upon  that  assumption  of  pos- 
session.— IV.  The  defender,  Mr  Gordon's  responsi- 
bility as  caodoner  for  Mr  M'Lean,  qua  trustee  under 
the  second  sequestration,  cannot  possibly  be  extended 
beyond  the  limits  of  the  bond  which  he  executed^— 
V.  The  discharge  which  the  Court  granted  in  favour 
of  the  defender,  Mr  M'Loan,  under  the  sequestration 
of  his  private  estate,  mnst  protect  him  against  any 
olaim  upon  a  debt  existing  at  the  date  of  the  seques- 
tration beyond  the  composition. 

A  reeonl  having  been  made  op.  Lord  Mackenie,  on 
23d  November  1833,  pronounced  this  interlocutor  ; 

"  Having  heard  cooniel  for  the  parties  upon  the  closed  record, 
Smtaini  tbe  defencei  ■*  to  the  liability  of  the  defenderv,  Robert 
M'Millan,  Feter  Murray  and  William  Qurdon,  the  eaudoncn, 
excepting  aa  to  tbs  allesed  intraminioiu  by  them  with  tbe  ae. 
qoeatraied  estate  of  the  bankiapts,  Robeit  and  iAn  Jofaaatcnc^ 
and  before  anawn'  at  to  tba  allend  intromiaaiaaa,  allatra  tbe 
paraser  to  put  into  proceM  a  state  thereof  within  foorteen  days." 

Hie  pnnner  reeldmed.    At  Rdvising, 


rvdaiming  note  also  Amu  Ae  defenders,  for  then,  be  thousbt, 
from  tbe  docnnMBts  in  process,  tbey  would  have  been  aseettsied. 
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Sccooil  Divinion. — Lord  Ordiparj,  Mackcnii*.— i^d.  Chrit- 
titoDi  Robert  Wdah,  W.B.,  Agent—^ifl.  Tbomion;  Williftn 
Bicnaj,  W.S.,  AgenC.— Mr  Tbomion,  Cli:(^ L-'.  ff.  H.} 


nthjanuarif  18S4. 

No.  150.— Anderson,  Child  &  Child,  Pursuers,X. 
i'oTT  &  M'MtLiAN,  Offenders. 

Inirmt — Lfga] — Bank,  AeeainulMion  of — Award,  loterpreU- 
lioD  of — An  inicrim  dirrre  for  £M0  hcrviiig  Con  frMiotmcftf 
n  a  cauMc  I  and  l^emfitr  Ik*  partiei  taiing  rtfrrttd  the  wksfr 
noJfcr  In  erbilcTt,  vho/tvnd  ctriai*  lumt  dur,  btU  lift  Ike  f  km- 
froB  of  iHtereil  open ;  and  I*e  Lord  Ordinari/  Aomng  aUnwd 
legal  iniertU  an  Ite  (uou  found  dat  in  tie  ttrUiert,  He  C<mrt 
/omnJ—I.  Thai  Ike  taid  ;C900  mil  be  dedntUeit  fiotn  Ike 
nrnt/Bimd  dve  by  Ike  arbiUTt.—lI.  TluU  bank  inleret  tMlf 
Mu  due.— Ill,  Tkal  vnxmulaHim  tf  inlertet  eught  not  la  be 
all6ued. 

ThU  case  i>  reported  anlea,  Vol.  V.  p.  73.  In  1828, 
the  pimuer*  raised  aa  action  of  fortncoming  agunit 
the  defender*,  aa  cautionen  for  Abiel  Wood,  a  fo- 
reign merchant.  The  aotion  wm  groanded  on  two 
arreatmeatt,  one  in  1805  and  the  other  in  1807,  a*ed 
t»  found  jurisdiction.  The  snm  claimed  waa  £2469. 
The  Lora  Ordinary  ordained  the  defenders  to  pay 
the  interim  snm  of  £500  to  theparsuers  on  12th  June 
1823.  Thereafter,  the  parties  entered  into  a  reference 
of  the  whole  matters  at  issue  (except  as  to  expenses), 
to  certain  merchants  in  London.  The  award,  on  hav- 
ing the  Lord  Ordinary'ti  interlocutor  interponed,  was 
tobejfW  and  condushe  against  both  varliei.  Tho 
referees  pronounced  the  following  award  : 

"  In  punnuice  of  Che  auCfaoritj  herein  contained  uid  gfren  to 
ui.  we,  [he  undereigned,  appoinCed  Mr  Pelei  Ellii  of  Lion's 
Cofft;e-hbU9e  in  the  cit;  of  London,  oerchinl,  to  be  the  OTera- 
tnin  J  and  farther,  proceeded,  in  tbe  preience  of  the  sforesud 
ovrnuian,  to  md  andcxainina  carefnlty  tbe  virioiu  papen,  do- 
cument* and  VDuehera  put  in  and  aubniitted  to  ui  ;  and  baring 
well  considered  and  weighed  theisme,  together  with  the  whole 
case  referred  to  ui,  to  determine  and  award,  thut  the  within 
named  Meisrs  Poll  and  M'Miitan  are  liable  to  account  for  and 
pay  to  the  punuen.  for  Ablel  Wood's  part  or  sbare  of  tbe 
freight  of  the  ibip  Diana,  aforesaid,  the  lum  of  £3i2,  18.  I4., 
Hj  three  hundred  and  forlj-two  poundi  dgbteen  tliilling  and 
three  bolfpence,  and  no  more.  And  we  farther  determine  and 
award  that  the  within  named  veuet,  Union,  was,  at  the  time  of 
(he  arreat,  of  [be  value  of  ;£395,  «ar  three  hundred  and  ninety. 
five  pounds,  and  no  mote.  A!l  which  we  herehy  report  to  the 
iiord  Ordinary,  ■■  required  of  us'  &c. 

On  this  his  Lordaliip,  on  14th  Febniary  1832,  re- 
mitted to  the  arbiters,  to  say  whether  the'sums  for 
which  they  fuand  tbe  defenders  liable,  were  in  ad- 
dition tu  the  interim  mim  uf  £500,  and  whether  they 
meant  that  interest  was  due  on  the  capital  sums? 
The  Court,  on  lOth  May  IS32,  recalled  this  interlo- 
cutor, in  respect  the  award  was  not  ambignous,  and 
remitted  to  bis  Lurdship  tu  apply  it  His  Lordship 
accordingly,  on  '^4lb  May  1632,  pronounced  this  in- 
terlocutor ! 

"  Interp°n**hia  authority  to  the  award  of  the  judicial  refereea 
and  ovetatnan, — findi,  in  termi  of  uid  award,  that  the  defee- 
Atfn,  Megim  Polt  and  M'MilUn,  and  Francis  Pott  and  Andrew 
M'Millin,  a>  individual!,  are  liable  to  account  for,  and  pay  to  tbe 

eirsuer,  for  Abiel  Wood'a  part  or  ihare  of  the  freight  of  the  abip 
iana,  the  Sum  ot £Hi,  1&  I^.  Sterling;  and  farther,  that  the 
venel  Union  waa,  at  the  time  of  the  arrest,  of  the  value  o^j£395 


It  theti-UD,  Ht  the  FHte  of  five  per  ci 


annum,  from  the  1st  day  of  June  1805,  till  paid :  Deeema  also 
againtt  the  aid  defenders,  for  payment  to  the  punuersofthe 
sum  of  £aS5  Sterling,  together  with  interest  thereon,  at  tbe 
rate  of  five  per  centum  per  annum,  from  the  7th  day  of  April 
1807,  till  paid:  Pinda  the  purauers  entitled  to  the  expeniei  in. 
curred  by  Ihem,  with  the  exception  of  the  expense!  incurred  In 
the  reference':  remits  the  account  thereof,  when  lodged,  to  the 
auditor  to  tax,  and  report." 

The  defenders  reclaimed,  praying  the  Court  to 
"  alter  the  interlocutor  submitted  to  review,  except  in  ao  far  as 
the  Lord  Oidinan'  thereby  interponea  his  authority  to  the  award 
of  the  judicial  refereea  and  overaman ;  to  find  thut  the  aum  of 
£342,  18.  1^.  Sterling,  .specified  in  tbe  aaid  award,  is  the  to. 
tal  amount  for  which  the  complitnera.  at  the  date  of  the  award, 
wtfre  liable  to  account  to  tbe  resuandenli,  in  respect  of  Abiel 
Wood's  ahare  of  the  freights  of  the  ship  Diana;  and  that  the 
complainen  are  liable  to  account  to  the  respundenta  for  tbe  aum 
of  £3B5  Sterling,  specified  in  aaid  award,  and  no  more,  aa  the 
value  of  the  veasel  Union,  at  the  time  of  the  arrestment  i  fm- 
(her,  to  find  that,  to  account  of  tbeae  sums,  the  complaineni  are 
entitled  to  take  credit  for  wbalevei  auma  they  can  instruct  as 
having  been  paid  as  interim  payments,  and  in  pailiuular,  for  tbe 
sum  of  £500  Sterling,  paid  on  l-2th  July  lt)J4.  to  Roylonee 
Child,  one  of  the  pursuers,  but  tbe  receipt  for  which  wai  with- 
drawn by  tbe  purauera,  and  the  document  therefore  was  not  be- 
fore tbe  referees,"  &c 

The  Court,  after  repelling  a  preliminary  objection 
to  the  competency  of  the  raelaiming  note,  m  contrary 
to  the  terms  of  the  award, 

"  and  npoo  tbe  nrrita  of  tbs  case  and  claims  of  the  parties 
here  at  issue,  before  further  adviaing,  appoint  parties  to  put 
in  minutes  of  their  arguments  relative  to  the  claims  for  interest 
here  at  issue." 

The  defender!,  in  their  pleadings,  bad  admitted 
their  liability  for  bank  interest,  bnt  they  contended, 
that  as  the  whole  cause  was  before  the  arbiters,  and 
they  had  said  nothing  in  their  award  about  interest, 
that  therefore  they  intended  that  none  should  be  al- 
lowed, as  they  conclude  with  the  words,  and  "  no 
more."  Accordingly,  the  Lord  Ordinary,  in  so  tax 
as  regarded  interest,  had  exceeded  his  powers  onder 
the  reference ;  l>esides,  that  credit  most  be  given  them 
for  the  interim  £500,  which  maat  ba  deducted  from 
tbe  sums  found  due  by  the  award,  as  it  had  been  paid 
to  account,  and  this  matter  was  before  the  arblten, 
and  fully  argned>  Answered — The  finding  of  tba 
referees  is  not  for  the  freight,  value,  and  interest,  bat 
only  for  the  freight  and  viUue,  leaving  the  question  of 
interest  to  be  disposed  of  by  the  CourL  The  referees 
had  the  interim  sum  of  £500  fully  before  them.  The 
words  "  no  more"  are  English  words  of  style,  and 
merely  mean  that  the  defenders  owe  no  more  of 
freights  than  the  sum  found  due. 

The  case  came  on  for  adrising  on  22d  June  1833, 
when  their  Lordships, 

•'  of  consent  of  parties,  remit  to  the  arbiters  and  oversman,  for 
tbe  purpose  of  explaining  wbetber  tbe  sums  found  due  by  ibelr 
award  included  all  or  any  claims  of  intereaton  the  freights  of  the 
i)iaRa  and  value  of  the  Union,  or  either  of  them,  oc  whether 
otherwise  they  diiposed  of  tbe  claims  for  inlereit  1 

The  referees  thereafter,  on  9lh  July,  gave  the  fol- 
lowing explanation : 

"  We  did  not  make  up  an  account  between  the  parties,  baring 
no  authority  eo  to  do,  as  the  minute  of  judicial  rrfereiice  restrict- 
ed ua  to  two  points,  viz.  lif,  Tbe  value  of  certain  freights  of  tbe 
ship  Diana  at  the  time  of  the  arreatnient ;  idly.  The  value  of  tbe 
abip  Union  at  the  time  of  the  arrestment.  And  we  found  that 
Abiel  Wood's  sbsreofthcfrcieblsor the  Diana  wm  £342,  18a. 
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no  more.  And  u  ve  (band  from  the  pl^adingB,  tbst  bftbe  order 
of  the  Court  a  mm  of  five  hundred  poundi  (ra;  ;£SO0)  had  been 
^ud  br  Pott  and  M'MilliD  to  Child*  on  account,  but  of  which 
no  Teference  wa»  aude<to  ob,  w»  concluded  th^t  we  had  no 
■otboritjr  to  make  up  kny  account,  and  consequently  we  could 
■  twc  make  up  an  intdmt  account  between  tbe  [wrtiea,'nor  (honid 
wa  bare  done  td  in  any  case  unleaa  ■|>eciaUV  directed  by  fbe 
Court;  thii  being  a  disputed  and  liti^ted  account,  we  should 
not  have  allowed  intereit  pending  the  litigation,  unless  the  Court 
had  ao  determined  and  ordered  it.  It  was^  therefore,  on  th^ 
grounds' we  dedared  the  budib  of  £342,- 18.  tj.,  and  £SBS,  api 
notnore,  Polt  Bnd*M'MllIan-were  li£hle  to  acoount  for  to  the. 
pursuers,  which' acbount  wduld  of  tourse  be  made  up. by. the 
order  pf  the  Court  after  these  trto  poinu  had  betn  awarded  by 

■  At  adviaing,  the  panoera  pletided — That  if  bonk 
intereat  oalv  were  awarded,  it  ahould  ba.  arery  year 
'accnmalated  into  a  capital  'lum.  The.  punaem  we're 
entitled  to  get  the  lataie  as  the  defendera  must  hare' 
got,  if  tbe  money  were  in  their  catb-accuunt.  Bank* 
were  in  the  braetice,  in'ouh-credita,  of  accumulating 
intereit  in  ^ii  way.  -       .     ■       , 

Lord  Jutikt-Oert •nii,  this  WM  not  a  new  reference,  but  jptt 
Mt  explanation  of  the  old  one,  which  the  referees  aar  was  not 
neant.to  iaclude  interest.  The  Court  was  nowlcnewiiig  (he 
Lord  Ordinanr-B  interlocutor  of  24th  Majf  1892.  At  thefc^mer 
advising,  Lord  Cringletie  and  Lord  Mesdowbank  were  forgiving 
interest..  He  thought  inteteit,  but  not  Ivgsl  Interest,  ihould  be 
given.  The  Court  was  not  precluded  fnun  taking  in  to  consider- 
ation the  sum  of  £500,  awarded  under  an  interim  decree.  It 
waa  paid  t?  account,  and  must  be  dedoeted. .  He  thought  acc'u' 
ninlation  of  inttcestcourd  not  be  allowed. 
.Lard  GUnUe,  after  recs^it^latiti^  [he  procedure  which  had 
taken  place,  and  readirig  tbe  Lord  Ordinary's  interloeuEori  said, 
lis  Lordship  had  given  interest  on  both  sums.'  It  should  be 
gi*en  on  the  freigbu,  but  not  on  the  nine  of  the  «h^,  for  it  was 
Ifot  In  any  body's  pock^   'The  ^^Oamnst  dso  be  deduct. 

Lord  iteadoiebaak  cpneurteal. '  The  reference  was  hi  to  the 
freights  of  one' ship,  and  ralue  of  another,  at  the  dates  of  arreat- 
menL  Accordingly,  the  arbiten  could  say  nothing  of  Interest, 
for  none  was  at  these  dates  due.  It  b^  accrued  subsequently. 
The  Lord  Ordinary  had  given  .£5  jier  cent  He  thought  iMnk 
interest  only  ahoutdiM  aUowed,  (md  that  from  tbe  dates '  of  (be 
feapectirt  atTMtments.  He  wai  s^nst  Bccamnlalion'  of  inte- 
MM  by  rests,  and  thnught  the  £SO0  must  be  deducted, 

Tbe  CouEt  then  prooobnoed  tfaia  int«rlociitor ; 

<*  Find  the  defender*  liable  to  account  to  the  pursuer^  for  the 
■nmof  jES4S,  I^  1^.,  and  £393,  with  bank  interest  thereon, 
from  the  date*  of  th«  reajwclive  arrestments,  at.the  TarioUaiatw 
avowed  by  the  Royal'  Bank^f  Scotland,  of  Glasgow,  deducting 
-£500,  pdd  to  accCunt,  ou  the  '    '      day  of  'i    Recal 

the  interlocutor  of  the  Lord  Ordimry,  of  the  !24tfa   May  J832; '_ 
'    and  to  this  effect  decern:  But  remit  to  his   Lordship  to  hear' 
parties  farther  a*  to  expeoaes  of  procets,  and  determine  thereon 
■s  to  hi*  Lordship  shall  seem  fit.  * 

Secoi>d  Division. — Lord  Ordinary,  HaekeMie  — ^ct.  Oreen. 

*hields;  William  Patrick,  W.S.,  Agent AU.  H.  J.   Bobert- 

■on;  Andrew  Ony.  W.S.,  Agent.— Mr  FergUMM,  Clerk.— 
IJ.  Sr.if.] 

nth  January  1834. 

No.  151. — Edinbvboh  akd  Glasoov  Union  Canal 
CoHPANV,  Purtuen,  o.  Geohok  Johnston,  Defen- 
der— Et  i  contra. 

Proof— Minute  of  Agreement — Procets — Summon* — Tve  dt- 
Jenden  haring  comproniutl  a  jury  Iriat,  ftr  damagetfir  injurg, 
wilM  tile  punuer,  bj/ a  nrillen  agrtemenl  III  pay  a  certain  ium,  rr- 
Mervi<tg  all  claimi  of  rtlief  enlirt  i  «iif  ihidefinden  hating  railed 
viHlual  action!,  c^ndrnting fir  relief;  and  a  /ury  hating  Jottnd 


Kami  impulse  IB  neUlur  i  and  i^ltr  »ppliealiait  ef  iMt  9ttdkl, 
Ike  Lard  Ortiinary  tnnag  decemed  maiiul  eaci  oflAe  d^tndin 

/or  ene-Juiftfllta  mm  paid  la  Ike  itgvrtd  purtutr — Btbl,  I. 
That  luch  a  decemilKre  inuiiiciiin/wleM,  u  lit  mmnuiu  i/n- 
lief  contained  no  ronc/unon  lo  thai  tgeel,  bit  praceu  lilted  liS 
a  lupptemenlan/'aetian  irai  raited  dud  conjoined  »ilt  lie  Biuind 
.  acHonii  and  Ihtrtofler  Jbund,  II,  That  edek  of  Ike  defeiukn 
ID^.  ftaNr  in  oneJuilf  ffUc  *a™  f'd  lo  laid-purnier, — HI. 

.  THal  11  am  inconpeUnl  to  aUom  errtat  proof  of  the  mhuiiv  >f 
Ike  term  "  relief, "  in  taid  vriMm  agrtemetU. 

.A  point  In  tbit  caiie'ia  reported  antea  (Vol.  VLp. 
59). ;  lu  1829i  an  action  waa  raised,  at  the  iottapce 
of  May  Rodgers,  ag&hiit  the  patties  to  tbe  present 
.'action,  .concHiding  for  -jiayment  it(  £500,  m  name 
of  damage*.  She  averred,  that  -being  &  paatebger 
jh  .a.  boat  belonging  to  tbe  Union  Canal  Conipany, 
•be«uffere'd  an  injury,  in  conseqoence  of  their  boil 
barinffitnickagainit  a  boat  then  moored,  pr'at  an- 
'char,  oelongiog'to  the  defendqv  Jobniton,  whereby  a 
crane  in  bis  boat  waa  made  'to  break  ftom  itf  faiten- 
ings,  and  thereby  nropg  roiind  and  struck  her.  6e> 
pairttte  defepcei  were  lodged;  and  tbe  caae  having 
been  prejiaredfor  trial-by  jury,  U  comprtttniae  io  the 
foUoving  terms  was  anter«]  into  on  the.day  of  trial: 

"  EotKBuaaH.  30f*  JDnmit&er  1B30.— We,  the  counsel  for  ^ 
parties,  in  tbe  action  ^t  the- instance  of  Msy  Bodgers.sgtissl 
the  Ifnion  Canal  Company,  and  Gebrge  Johnston,  tacfcsmuisr 
Redhall  quarry,  agree  to  settle  tbe  cas*  upon  the  foUowingcM. 
ditions; — piril,;  the  defenders  shall  make  pa;^ent  lo  tbe  par- 
Buer  of  £^,  in  nama  of  daniRges,  and  fot  H  other  'dsims 
on  the  ]tart'  of  the  said  May  Rodgers  against  the  said  defrnden 
—^onif,  ^That  the  said  defenders  shall  pay  do  the  said  H)y 
Bodgeh  the  expenses  of  the  actloni  taxed  ai  between  party  and 
party  by  the  auditor  of  Court  .--.-And  iliird,  Th^t  all  questisM 
of  relief  between  tb<  defenders  shall  ber^rved  entire."  (Siga. 
ed)  "  J.  A.  HuBBAV-  for  the  pursuer.  John  Hofs  for  Caail 
Company.,    F.  JEFraEY for  Jtjbnaton.". 

I^etters  *f  homing  were  Vaiied  by  May  Rodger* 
against  the  parties  to  this  action,  and  the  Catial  Com- 
pany paid  the  sums  found  due,  and  took  an  avaigas- 
tion  to  lier  diligence.  On  being  called  into  Coart 
bv  May.Uodgers,  and  previuas-to  the  date  of  the 
anoTB  Bgreeirrerft,  mutual  actions  of  relief  bad- beeo 
failed,  and  the  case  .ira*  afterwai-ds  sent  to  a  jory  on 
tbe  foUuwfn^  issue,  whicb  was  tried  on  I5th  llarcti 
1832: 

"It-being  admitted,  that  during  .the  year  1S39,  the  defender 
Qeof^jjohntton,  wa*  proprietor  of  a  certiJn  boat,  it*ed  for  tbe 
purpose  oCconTe'yings'tonei  along  th« 'Union  Canal  from  BedhaU 
quarry  to  the  city  of  Edinbyirgh,  and  tbbt  the  pursuer*,  tbe  UnioR 
Canal  Ctifnpany,  were,  duripg  the  same  period,  proprietors  of  sn- 
olber  boat,  for  the  purpose  of  conveying  passengera  along  th* 
said  canal  i  Jt  being  also  admitted  that  one  May  Rodgert  wsi, 
on  the  £4th  of  June  IBSfil,  a  passenger  on  board  the  said  boti, 
tbe  property  of  the  pursuers,  and  on  the  said  day  initained  cct- 
tun  injuries,  for  which  on  the  22d  day.of  January  1631,  sbe  ob- 
tained decree,  finding  tbe  pursuers  and  defender,  conjunctly  snd 
severally,  liable  in  the  sum  of  £dOO,  14.  9.  u  daaoages  and  e>. 
penses,  on  account  of  the  said  injury,  and  reserving  all  ^uestioas 
of  relief: — Whether  the  said  injuiy  was  caused  by  tbe  fsolli 
negligence,  or  want  of  skill  of  the  defender,  George  JobnstOD, 
or  of  any  person  or  persons  io  his  employment,  for  whom  he  is 
responsible?  or  by  the  fault,  negligence,  or  want  of  skill  of  tbe 

Curauars,  the  Union  Canal  Company,  orof  any  person  or  penoiu 
1  their  employment,  for  whom  they  are  mponsible?" 
The  jary,  by  their  verdict,  found, 
"  That  the  Injury  sustained  by  May  Rodgers  was  not  ramed 
by  the  fault,  nwligence,  orwantof  skill  of  the  defender,  George 
Johnston,  or  of  any  person  or  persons  in  hi*  cmploymeni,  fee 
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wham  be  ia  mponaible,  or  b;  Ifae  bnlt  negligence,  ormntof 
■killof  ibc  punnem,  the  Union  Canal  tkimpany,  or  Of  any  pcr- 
■on  or  pcnons  in  their  emplorxKnt,  fifr  whom  the;  are  re»pon- 
liUc." 

The  Lord  Ordinary,  on  5tb  June  1832,  proaoanced 
the  fulloiring  interlocutor : 

"  In  respect  oF  the  verdict  of  the  jury,  (bimd  in  the  mntna] 
actions  of  relief,  that  neither  party  has  esCabliabed  a  claim  to 
total  relief  from  tbe  adverse  patty,  but  as  they  nrnttwlir  agreed 
to  (nuiMct  the  action  of  damages  brought  against  Ifaem,  con- 
junctly and  aeretatiy,  by  paying  the  £300,  with  the  erpenaea 
incnnvd,  tbe  whole  of  which  wai,  in  the  meantinie,  paid  by  the 
Ualon  Canal  Company,  Instead  of  being  paid  by  both  in  equal 
proportions,  till  tbe  mutual  elaima  of  relief  treits  diapoaed  of; 
Kinds  the  Canal  Gotnpany  entitled  to  repuyment  of  one-half  of 
wd  Huraa  ;  lb erefore  decern*  against  ibedetfnder,  George  John- 
MDn.jttnior,  for  the  snm  of  ^£150.  7.  2^.  Sterling,  being  one- 
biiroflhe  sums  paid  by  tbem  on  tbe  7th  day  of  February  1831 
years,  ariih  interest  from  tliat  date  till  payment ;  fiirtber,  finds 
ihtr  said  defender  liable  in  the  eipensea  incurred  before  the  Lord  - 
Ordinary,  under  the  remit  from  the  Courtt  allow*  mi  bcmmm 
thermf  to  be  ginn  in,"  &c. 

This  interlocutor  wu  iDtimitted  to  reriew  of  tha 
Cijurt;  Mid  their  Lordahipi,  ai  there  waa  no  cenohi- 
RiDn  in  the  nammDn*  for  repayment  of  one-lialfof  the 
damans  and  qxpenies  paid  to  May  Hodgera,  sUted 
procesR  till  the  Canal  Cumpanf  should  bring  a  aupple' 
mentary  auiDinona  to  remeay  it,-whicb  waa  aocordinrly 
done,  and  conjoined  with  the  mutual  actions  of  r«ticf- 
Mr  Johnston  averred,  that  he  and  the  Canal  Company, 
on  the  one  aide,  entered  into  a  contruct  with  May 
Itodgera  on  the  other,  to  cumpromise  her  claim,  but 
that  it  was  verbally  ngreed  between  him^atid,  the  Com- 
pany, that  they  sbould  «at!sF^  May  Rodgera  in  the 
meantime,  and  rely  on  their  action  of  relief  for  re- 
ci>?ery  of  the  money  from  Mr  Johnaton.  It  wu  on 
the  express  condition  alienttrly,  that  ha  was  to  pay 
nutbing  to  Rodgers,  or  nothing  to  the  present  pnr-r 
saeri,  unless  his  liability  should  be  established  in  the 
action  of  relief,  that  he  gave  his  consent  to  his  coansel 
to  entpr  into  the  compromise  with  May  Rudgars. 
The  existence  of  such  a  verbal  agreement  waa  express- 
ly denied  by  the  Canal  Company,  and  thiey  pleaded — I. 
The  defentler  it  liable  to  pay  to  the  pursnecs  one-half 
of  the  sums  paid  by  them  to  M«y  Hudgere,  in  terma 
of  the  writtau  agreement  pf  parties,  and  expenses,  as 
concluded  fur  in^  the  summogs. — 11:  The  terms  and 
import  tit-  tha  written  agreemiant  being' dear  and  ex- 
plicit,' it  ^s  ilot  competent  to  explain  'or  control  it  by 
sny -other  evidence.  Answerea — I.  Il  is  eompetent 
to  prove,  pro  at  de  jure,  the  conditions  on  which  two 
defenders  of  a  personal  «ction  may  have  agreed,  inter 
»,  td  transact  tlie  action  with  the  pursner.— II.  The. 
present  parties  having  agreed  to  settle  the  original  < 
action,  in  which  May  Rodgera'wM  punner,  and  they 
were  defenders,  on  condition  that  the  present  pur- 
suers should  pay  the  full  sum  agreed  to  oe  tAen  by 
the  pursuer,  for  a  discharge  of  the  action,  and  should 
have  relief  to  the  extent,  allenarly,  that  they  sbould 
recover  in  their  action,  which  had  be^n  previously 
runed  ;  and  nothing  having  been  recovered  in  that 
action  of  relief,  the  present  action  ought  to  be  dis- 
missed, as  incoAsistent  with  the  lawful  contract  of 
parties. — III,  A  judicial  retervatinn  of  the  rights  of 
parties  does  not  cfecidA  what  theM  rights  are. 

At  adnsingi 


Lard  GUnUt  said,  that  taking  the  smnmons  and  dofenccs  as 
tbey  stand,  and  the  terms  of  tbe  minnte,  they  had  jost  a  nfar. 
ence  to  asettlementof  the  action  raised  by  Msy  Rodgen.  The 
mlaute  did  not  lake  awnr  the  plea  of  liability  in  one-half  of  &. 
mages  and  expenses  paid  to  her.  He  did  not  thinkparole  proof 
of  the  meaning  of  tbe  agreement  was  competent.  The  claim  of 
the  Canal  Company  was  not  so  well-founded,  however,  as  they 
aeemed  to  ibink,  Johnston  could  only  have  been  found  liable 
in  consequence  of  great  miaconduet  on  bis  part,  in  tbe  managa- 
ment  of  bis  boat.  It  was  very  different  yiitb  the  Cansl  CoBi- 
puiy.  who  had  contracted  with  Rodgers  to  deliver  her  safe  and 
sound  at  [be  place  of  be r  destination,  unleaa  they  could  show  that 
it  waa  an  accident,  as  tbe  Enslishaay,  by  tbe  act  of  Qod,  or  ib« 
King's  enemies,  over  which  they  had  no  eontroL    Be  would  ad- 

Lord  MauioiaSaiiJi  doubted  if  Jahniton  could  be  liable  in  any 
circiimitances,  unless  he  were  proved  guilty  of  misconduct.  There 
waa  a  contracl  with  May  Rodgcra,  and  the  parties  were  liable  to 
bet;  aucb  was  settled.  But  the  queation  was,  is  it  coinpeten  t  for 
Johnston  to  get  aproof  of  tbe  metining  of  the  agreement,  which 
is  ambiguous.  The  concluding  words  of  tbe  agreement  bad 
rmsed  the  difficulty.  Tbe  jury  found  tki  blame  imputable  either 
to  Johnston  or  the  Canal  Cpmpany.  ^Tbe  latter  brought  a  new 
action. for  repayment  of  half  of  the  moiiey  paid  by  tbem  to  Rod.  ' 
gera.  They  were  now  to  interpret  the  meaning  of  the  word  "re- 
lief." in  tbe  agreement.  Waa  aprouf  of  the  meoBJif  ef  that  word 
to  be  excluded  ?  Suppose  tbe  whole  sums  had  been  demanded 
from  Johnston,  and  be  said  the  whule^was  lobe  paid  by  the  Ca. 
nsl  Company,  would  tbey  have  been  excluded  (mm  aproofoftbe 
meaning  of  4he  agreement  ?  Tbe  Canal  Company  had  taken  an 
asaignatidti  to  tbe  diligence  raiaed  1^  Rodgen  aguinat  Jobnston, 
but  they  bad  paid  tbe  money  to  her,  and  never  uied  iL 

Lord  Juiiict-Cierk  said  he  would  not  allow  tbe  proof.  Perhaps 
tfaia  impression  arose  from  having  tried  the  cause.  The  anm- 
mons  by  May  Rodgers  called  both  defenders  into  the  field,  com- 
plaining against  tbem  of  the  injury  suatained  by  ber ;  and  then 
tbe  written  agreement  nsw-befQre.lhe  Court  was  ento-ed  intOt 
Tbe  worBs  are. "  alt  qOesliona  of  relief  bffTween  the  defenders  shall 
be  reserved  entire."  It  bad  reference  to  the  matual  actions  of  relief 
^ich  were  then  in  dependence.  It  iinade  no  difference  that  the 
woman  asiignedherdiligeJice  to  the  Canal  Company,  on  receiving 
payment,  as  the  mutua]  actions  of  relief  had  before  that  time  been 
raised.  The  jury,  al^r  a  great  deal  of  proof,  found  no  blame 
imputable  to  either  pal^,  and  after  having  applied  the  verdict, 
and  remitted  tbe  caae  to  tbe  Lord  Ordinary,  his  Lordship  pro. 
nounced  tbe  interlocutor  of  Sth  June  1832.  finding  each  party 
liable  In  one-half  oF  tbe  sums  paid  to'  May  Rogers.  There 
beipg  no  conclusion  in  the  aummoni  to  this' effect,  the  Court 
aisled  pruceas  till  the  Csnal  Company  brought  s  supplementary 
summons,  to  remedy' this  defect,.which  was  conjoined  with  the 
actions  of  relief  j  and  tbe  ignestionnow  was,  is  the  caae  ripe  for 
the  decision  prp nounced  by  tbe  Lord  Ordinary?  He  coqld  not 
allow  pa'role  proof  to^en  up  a  aoletnn  written  agreement.  He 
concurred  with  Lord  Olenlee.  ^  .  ,' 

The  Court  prononqoffd.  this  iattolocotor ; 


'  Repel  tbe.defencea  pleaded  by'aeorge  Johnston,  junlt^,  to 

aeeond  action  at  the  inatanee'of  tbe  Edioborgbdnd  Olasaow 

Union  Canal  Company,  and  decern  in  temsof  the  coDelnsTona 


.of  that  eclipfi :   Find  the  pnrs^m  in  that  action  entitled  tt 

ErDBCB  of  proceas,"  be.  *■  and  reeal  the  Loid  Ordinary 'a' Inteiio- 
iitor  of  June  fi,  163?,  in  a6  far  ssj^lates  to  the  expenaaa  of  pro- 
cess prior  to  tbe  coidmeDcement  of  tbe  ssld  second  action." 

.pecodJ  Divisitfti! — Lord  Ordintry,  Medwyn.— 'j*et.  Whig, 
hsm;  Davidson  &  Syme,  W.S.,  Agents. — Alt.  Forsyth;, Alex- 
ander Johnstone,  W>  S.,  AgenL— Mr  Thomson,  Cteik.  —  . 
'iJ.tr.H.}  ■  .      ■ 


•  OUTER  HOUSE. 

\Qth  January  1834. 
No.  152, — Fraser,  Advocator  9;  Dtfender,  v.  Mcllis, 

Retppndenl  S[  Punner. 
BiU-Cbambei— Process— Adfocation^CompcteiMy^— 90  Oao> 
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[Alls. 


IIL  t.  112,  in.  X.~tiia»  acfua  for  aUmtiH  la  M  iUtpli- 
tnat4  child,  ■  proof  pTDUt  dc  jure  wu  alloaid,  nm/  taim  i  and 
Ikt  Piolhtr  kamng  londired  ier  oalk  in  mpplmtnl,  liu  nun  ob- 
',fKltit  la  ni  iticomptUHt,  en  Iht  groHid  Ihal  no  semi  plen* 
probitio  had  tnn  iitaUiiktd  j  and  tkt  eifteliati  luniiiig  ban 
ttprlied  hs  the  Shrriff,  antf  ait  adncMion  irou^At — Hekt,  tuth 
<nu  ineomptUHt,  ailkejudgmtnl  mu  net  final,  nor  ohc  oftkete 
iitiettoevtani  unttnca  trtieA  ecWd  bi  adoocaltd  mlh  leaac  of 
lit  Inferior  Judge. 

In  this  case,  tba'pnrBnerbronglit  an  action  for  aliment 
of  two  illegitimate  cliildren,  before  tbe  Sheriff  Court, 
■gwnit  the  defender.  After  parole  proof,  the  parauer 
tendered  her  oath  in  lapplement,  on  tbe  ^oand  that 
■he  had  mnde  out  a  temi  plena  probaiio  case.  Tbii 
wa«  objected  to  as  incompetent,  on  the  ground  that 
she  had  n3t  made  out  «ach  a  case.  The  sheriff  hav- 
ing repelled  the  objection,  the  defender  presented  a 
bill  uF  adrucation,  founding  on  the  50th  Ueo.  III.  c. 
112,  see  36. — Objected,  IhU  advocation  is  incompe- 
tent; the  Statute  dues  nut  apply  to  such  a  ease. 

On  20th  December  1833,  Lord  -  Moncreiff  ordered 
tbe  bill  to  be  anstrered,  and  added  the  folloffing 

"  Nate. — Tbcre  will  be  litlle  delay  obMined,  if  the  complainer 
is  wrong,  becmune  tbe  whole  eauie  will  in  fut  be  decided  on  thii 
bilL  Tbe  Lord  Ordinary  tiu  no  doubt  of  tbe  competency  of 
tbe  bill  uigBinst  tbe  proof  b^oath  in  mpf^ntnl  i  ■ndhetbtnla 
that  there  m*y  be  doubt  an  to  [be  admiiaion  of  it,  at  least,  in  re- 
gird  to  the  fint  child.     But  it  cannot  be  jud^  of  withoat  tbe 

The  case  having  thereafter  come  before  Lord  Med- 
wyn,.  his  Lordship  refused  the  bill,  and  pronounced 
the  fullowing  interlocutor  and  note,  which  exhanit 
the  case : 

"  Having  coniidered  Ebit  bill,  with  tbe  anawert  tbereto,  and  pro- 
daetiotu  ;  in  reaped  tbe  interlocutor,  complained  of  is  not  a 
final  judgment,  and  tbit  it  is  not  one  of  tboae  iiilerlocutoi7 
sentence*  wbicb  may  be  advocated  witb  tbe  leave  of  tbe  tnEerior 
Judge,  refuaea  the  bill :  Finda  eipensea  due  ;  allows  an  account 
thereof  to  be  given  in,  and  remiti  to  tbe  auditor  to  tax  the  aame, 
and  to  report" 

"  JVote. — Aa  the  Lord  Ordinary  who  aiated  thia  bill  baa 
stated,  that  he  has  no  doubt  ai  to  ita  competency,  It  becomea  ne- 
ceMary  to  explain  on  what  grounds  an  opposite  opinion  in  enter- 
tained and  bu  been  acted  upon.  An  advocation  of  an  interlo- 
cutory j  udgment  ia  competeut,  with  leave  of.  tbe  Inferior  Judge, 
in  the  case  '  of  legal  objection  with  reipeet  id  the  mode  of 
proof.'  The  eomplajner'g  understanding  oflbis enactment  seemi. 
correct,  'where  a  Sbeoff  baa  allowed  s  proof  by  witneucs, 
where  a  proof  by  writ  or  oath  ia  only  competeiit.by  law  ;'  or  the 
converae,  *  where  tbe'party  has  been  limited  to  a  proof  by  writ 
or  oath,  wbeo  a  paoofi  proui,  de  jart,  ia  co'mp^lent.'  -  Now,  in 


the  peculiar  nature  of  a  case  of  tbi>  kind,  where  tbe  partii 
ry  on  their  illicit  interconrae  with  as  much  aecreay  ■■  can  oe,  it 
is  almoat  impossible  to  obtain  an^veiy  direct  evidence ;  beaidea, 
of  the  acloal  fact  of  the  paternity  of  tbe  child,  there  is  only  ' 
one  person  who  can  give  teetimony.  Accordingly,  when  the 
purstMV  hss  adduced  aueh  evidence  as  to  laiae  »  veiy  high  moral 
probability  that  her  atatemen't  is  well-rounded,  the  Jaw  allow'g 
the  puiluer  to  be  examined  si  ■  witness,  in  support  of  her  aver- 
ment that  tbe  defenderia  the  father  of  faer  child  j  but  thii  ii  in 
supplement  of  tbe'parole  proof,  and  ia  a  part  of  it  It  ia  not  a 
new  mode  of  proof,  but  the  completing  of  tbe .  proof  originally 
.  allowed.  Tbe  objection  taken  to  allowing  tbe  punuer  to  be 
examined,  is,  that  she  hss  not  established  a  wnj  plma  probaiio, 
to  render  her  examination  competent  and  the  Sberiffhas  found 
that  the  objection  is  not  welUfoanded.  This  aeenn  to  be  tbe 
same  in  prirKiple,  aa  if  a  vitiieas  were  objected  to  on  the 
score  of  enmity,  or  partial  counsel,  or  relationabip.  If  tbe  ob- 
jection were  repelled,  tt  could  not  anrcly  be  pretended  that  ad. 


of  Wright 
'cided,  and  tbe  Lord  Onli. 
nary  has  followed  Ibis  decision  in  subsequent  cases  :  Nor  is  bs 
aware  of  any  opposite  deciaion  tiy  the  Court.  If  tbe  cate  ikovM 
come  back  to  this  Court  after  the  oath  has  been  uken,  (be 
queation  itill  will  be,  whether  there  ia  a  Mini  jiltna  probaliii ;  snd 
in  disposing  of  that  question,  the  oath  of  the  punoer  will  bt 
laid  entirely  oat  of  view.  The  otgeclion  to  tbe  form  of  pro- 
ceeding by  aammary  application,  and  the  judicial  ezaminuiaa 
uf  the  defender,  requires  little  notice.  It  is  not  wonderral, 
considering  the  itstemenls  in  tbe  defender's  declsntioD  and 
pleadings,  that  tbe  pursuer  did  nut  think  it  necessary  to  prove 
that  she  had  borne  two  children  ;  And  ■  proof  of  this,  when  it 
waa  pointedly  diaputed,  was  most  properly  allowed.  Tbe  kll 
gives  B  very  imperfect  view  of  the  case  ugainst  the  drfeutFi, 
which  is  well  argued  in  the  answers.  If  dectee  i*  finally  giicn 
agunst  tbe  defender,  perbapa  tbe  Sheriff  should  limit  the  sli- 
meot  to  £S  for  each  child,  to  which  the  porsuer  has  reotricied 
her  claim." 

Lords  Oidinaiy,  Moncreiff  and  Medwyn. — William  Allan, 
S.S.C.,  Suspender'a  Agent.  —  Robert  RoliertMin,  Rcyjioodeat'* 
Agent— fiiU-Cbamber  Clerk.— I  J.  r.  i/.] 


nth  January   1831. 

No^  153.— Hugh  Twbddalr,  Puriuer,  t>.'  Gsoboi 

Easton,  D'Jeader. 

Process — Bsnknipt — Caution — Circunilanen  in  wHct  Ike  ■■- 
tigneo  of  a  bankrupt,  purmer.  tpho  was  alteeed  In  bo  conjunct 
with  llu  bankrupt,  and  lo  te  in  poor  circumUancei,  and  Kiidtr 
diligence,  liiled  hsMdhI  being  ordaimd  la^find  canlion, 

Tveddale  brongbt  an  action  of  coant  and  reckon- 
ing gainst  Esaton.  Having  been  incarcerated  at  tbe 
instance  of  hie  nephew,  John  Tweddale,  he  gntotiMl 
in  his  favonr  a^disposition  oiuntum  boaorum,  onderthe 
Act  of  Grace.  John  Tweddale  now  appeared,  atid 
craved  to  be  sisted  as  Hugh's  assignee.  It  was  ob- 
jected. That  the  transaction  between  Hugh  and  John 
Tweddale  was  a  collusive  device,  to  evade  the  obliga. 
tion  by  Hugh  to  Itnd  caution,  and  prevent  his  bona 
Jide  creditors,  who  had  mrata  exrcatio  againat  him, 
from  appearing  and  taking  op  the  action  under  any 
■nbsequent  diapoaitiun  ontnium  Sonorum  granted  in 
their  favour ;  That  the  incarceration  waa  Friendly ; 
That  John  Tweddale  war  merely  a  working  trades* 
man,  a^d  was  under  diligence:  That  he  wm  there- 
fore nut  entitled  to  be  sisted,  at  least  not  withoot 
finding  caution ;  and  reference  was  mtule  to  the  cue  of 
M'Ghie  V.  Donaldson,  1st  June  1R31. 

Lord  Medwyn  (Ordinary ]J  repelled  the  objeetion, 
and  etated  John  Tweddale  timplidter.  His  Lordship 
observed,  that  the  difference  between  this  caae  and 
thai  of  M'Ghie  consisted  in  this,  that  in  M'Ghie'i 
cose  the  assignation  waa  takcfti  in  order  to  -defeat  a 
previnoi  judgment  of  Court,  ordaining  the  party  to 
lind  cantioD. 

^ei.  Uonteiih;  W.  Muir,  S.S.C.,  Agent— ^0.  J.  An- 
denon;  John  Uviogscon,  W.8.,  Agent— [/.  W.  B.^ 


HOUSE  OF  LORDS. 

(Spittliti  latsitj^tm  Mr  Gutnr^t  Shart.Hand  Nou».J 

2»A  Auguit  1833. 

No.  154.— Sir  Patrick  Walker,  A^KBant,  v.  Sm 

Jamk  QiBsoN'CHAie,  RetpoimHl, 

Bona   Fides— Public   Office —Bepelitian  —  arcnatronces  ia 

vkick  ktld,  iffftrming  iktjidgmoiU  of  Ika  Co>tn  of  Bntivn,  •»  ■ 
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reiactiBt  of  a  lUU  la  a  ptMU  qfflce,  lial  inda  Sdei  camaunetd 
/rem  lit  dalt  sf  cilalim  i  and  tkal  Ike  pottttWT  wai  fioUr  in 
TipahioA  oflkt  fnt  drawn  bg  himfnM  tkat  iate,  and  noijram 
the  dalt  aflkt  decra  afrtditctitn  otUg. 

The  office  of  Principal  Uilier  of  the  Coart  of  Ex- 
cheqaer  iru  lungpoMeHed  by  tbe family  of  tbe  Lords 
of  balleiiden.  In  1750,  Carr'Lord  Ballunden  granted 
a  com  mi  mi  on  to  Arobibald  Tod,  and  his  sun  Thomas, 
a*  deputy  uihert  dorirg  their  joint  livei,  and  that  of 
the  survivor.  Hi<  Lordship  died  in  1763,  and  was 
tacceeded  by  his  son  John.  In  17H8,  Mr  Walker, 
the  appellant's  father,  purchased  the  commissioo  for 
£'i50,  in  favour  of  himself  and  bis  son  George.  In 
iT85,  the  afikirt  of  Lord  John  became  embarrassed, 
and  he  granted  an  assignation  of  bis  salary  of  £^50, 
09  principal  usher,  in  favour  of  Mr  Walker,  as  trns- 
lee  for  his  creditors;  and  in  1791,  Mr  Wxlker  ab. 
tained  a  new  commission  to  himself  and  his  sons, 
George  and  the  appellant.  Lord  John  died  in  1796, 
insolrenL  iVlr  Walker,  as  bis  trustee,  took  Mieps  to 
eoostitote  the  claims ;  and  having  charged  Lord  Ro- 
bert Rallonden  to  enter  heir  to  Lord  John,  he  was 
serred  cum  lienejicio  inventariL  Lord  Robert  died  in 
about  a  year  thereafter,  also  embarrassed.  Thomas 
Tod  died  in  1  BOO ;  and  tbe  appellant's  father  present- 
ed the  commission  of  1791  in  Exchequer.  About 
the  same  time,  he,  as  trnstee  for  Lord  John's  credi- 
tors, led  an  adjudication  of  tbe  offiiw  of  principal 
usher,  and  afterwards  raised  a  process  of  ranLing  and 
sale,  in  which  he  was  elected  common  agent.  Under 
this  process,  the  office  was  sold  on  18th  June  18U2,  to 
the  respondent,  for  £1370.  The  respondent  then  dis- 
covered that  the  appellant's  commission  of  l79I  was 
vitiated  PI  subtianlialibat,  and  In  November  1802,  be 
rained  the  present  action  of  reduction  and  count  and 
reckoning  arainst  the  appellant  and  his  father.  Ina- 
mediately  after  the  sale,  the  respondent  found  caution, 
and  was  ready  to  settle  the  transaction,  but  be  was 
prevented  by  a  variety  of  discussions  which  ensued 
between  Mr  Walker,  as  common  agent,  and  one  of 
the  creditors  of  Lord  Robert,  and  the  creditors  of 
Lord  William  Ballenden,  who  claimed  to  be  preferred 
poripastu  witb  those  of  Lord  John,  Un  24th  Febra- 
arv  1607,  tbe  whole  objections  to  the  sale  were  re- 

Klled — tbe  roup  approved  of— the  office  decerned  to 
lung  to  the  respondent — and  the  price  to  be  divi- 
sible anaoDg  the  creditors  of  Lords  John  and  Kobert. 
On  21th  January  1B09,  the  Court  of  Session  sustained 
the  reasons  of  redaction  on  the  ex  fade  vitiation  of 
the  commission  1791,  and  this  judgment  was  affirmed  - 
on  appeal,  llth  May  IBH.  In  July  thereafter,  the 
appellant  and  his  father  raised  a  declarator,  founding 
on  the  commission  of  1778,  and  concluding  to  have  it 
found,  th»t,  in  virtue  thereof,  they  had  right  to  the 
office  of  deputy  nsher.  That  action  was  conjoined 
with  the  reduction.  On  6th  July  1814,  the  Lord 
Ordinary  sustained  the  reasons  of  reduction:  which 
ioterlocntor  the  Inner-House  affirmed.  And  an  ap- 
peal having  been  taken,  it  was'  dismissed  on  22d 
February  1819. 

The  respondent  then  called  on  the  appellant  and 
his  father  to  bold  count  and  reckoning  with  him  for 
the  whole  sums  received  by  them,  as  deputy  ushers, 
since  tbe  5ib  of  July  1802,  when  the  reapondent's 


right  to  tbe  office  commenced.  The  Lord  Ordinary, 
on  15th  November  1821,  found  the  defenders  bound 
to  account  from  6tb  November  tB03,  the  dnte  of  ci- 
tation, to  the  date  when  the  respondent  was  put  into 
possession  by  the  judgment  of  the  Court  in  1U09. 
On  2gth  May  1823,  the  Inner-House  adhered.  On 
8th  June  lt)25,  the  Lord  Ordinary  pronounced  this 
judgment : 

"  Tlie  Lord  Orilinsry  baring agnin  coniidcml  tfaeeondeicen- 
dence  for  tbe  piimuer,  with  answen  thereto:  Finds  Ibe  defen- 
der, Sir  i'atrick  Wslker,  linble  to  tbe  pursuer  far  tbe  luma  of 
fees  conrleccended  oii,  with  Ivgd  interest  from  tbe  end  of  ttia 
yeir  in  wbicb  the  sirae  iFere  ruceived:  Finds  bim  stio  Ijablefor 
tbe  sumi  of  uldry  or  peniion  rondestended  on,  witb  leKil  ince. 
rest  from  n'ccipt  ofeacb  sum  ;  but  findt,  prr  cotiira,  Ifaat  tbe  de- 
fender is  entitled  xa  deduct  Ibe  sums  actuHllj  piid  to  the  person 
or  pemotis  who  performed  tbedutr  of  tbe  ofBee  libelled,  nitble- 
f»\  interest  on  tbe  mae  since  paid  ;  end  appoints  bim  to  put  in  a 
eoridLicL-ndenee  of  the  sums  bo  paid  for  doing  tbe  duly,  luid  that 
within  ten  day*,  with  certiGcation  that,  if  not  then  put  in,  so  In- 
terim decree  will  be  granted." 

And  on  advising  a  representation  nffainst  this  judg- 
ment, the  Lord  Ordinary  pronounced  the  following 
inter] ocator  : 

"  The  Lord  Ordinary  having  considered  this  repretentstion, 
with  the  uiiawers  thereto,  and  whole  process,  refuses  tbe  desira 
of  the  representation,  and  adhere*  to  the  interjoeutor  repreaeatcd 
■gainst," 

Him  Lordship  added  the  following  note  : 

"  The  preient  represetiter  and  his  brother  jointly,  keeping  an 
oiSre  which  Las  been  found  to  have  belonged  to  the  purtuer,  it 
seems  to  the  Lord  Ordinary  they  must  either  of  them  be  liable 
fur  tbe  whole  emoluments  thereof,  so  far  as  the  parsuer  is  en- 
titled to  claim  these.  .  Then  the  Court  having  found  the  defen- 
der liable  to  count  for  tbe  emoluments  of  the  office,  not  before, 
but  after  a  eertun  date,  it  appears  to  the  Lord  Ordinary  thai  this 
dearly  implies  that,  before  that  date,  tbe  defender  was  in  i«M 
fide;  but.  after  that  dale,  he  waa  in  nwis  l!<l«  in  keeping  the 
office.  If,  however,  the  defendur  be  held  to  have  kept  the  office 
mala  fi-lt,  the  Lord  Ordinary  does  not  Ibink  that  he  can  claim 
from  tbe  pursuer  payment  for  bia  gwn  truuble  in  doing  so.  and, 
of  coiine,  as  little  for  that  of  his  brother.  It  seemed,  and  still 
seems  to  be  admitted  by  the  pursuer,  that  the  duty,  or  part  at  least 
of  the  duly,  of  the  office  was  such,  that  neither  the  defender  nor 
pursuer  coald  have  executed  it  in  person,  but  only  by  paying  an 
inferior  person  to  do  it ;  and  this  payment  tbe  pursuer  did  not, 
and  doca  not,  appear  to  deny,  oufcht  to  form  a  deduction  from  the 
emoluments  of  the  office  ;  and  this  is  implied  in  tbe  interlocutor 
of  tbe  Lord  Ordinary.  But  the  peraonal  trouble  of  the  defen- 
der, in  keeping  the  ofRce  after  bis  bcnajiiia  has  been  held  to 
have  ceased,  is  a  different  thing.  As  to  tbe  £M  s-year,  it 
seams  to  the  Lord  Ordinary  that  it  waa  a  known  and  ordinary 
Bccetssry  of  tbe  office.  The  defender's  predecessors,  in  the  poa- 
aesaioD  of  tbe  office,  had  it  as  holding  tbe  office.  The  defender 
had  it  in  the  same  way  ;  and  the  puriuer'a  nominee*  in  the  office 
bare  lince  had  it  in  the  same  way.  Tbe  defender,  therefore,  by 
keeping  the  office  in  mafa_^e(aahBS  been  found),  kept  the  pur- 
suer out  of  tbe  acceasary  profit,  and  drew  it  himself;  and   the 


moved  by  the  statements,  that  tbe  office  wss  mala  fidt  acquired 
at  firit,  or  malafidt  kept  all  along;  nor  does  he  pass  any  judgment 
now,  when  the  defender^  boHaJUei  ceased.  He  bbldu  himself 
bound,  m  that  reapeet,  by  the  interlocutor  of  the  Court.  Tbe 
Lord  Ordinary  has  looked  oyer  tbe  ease  of  Jsdson  or  M'Donald 
(not  quoted  by  either  patty);  but  he  has  Mt  found  that  it  touches 
the  palot  here  exactly." 

Tbe  appellant  having  presented  a  reclaiming  note 
wainst  tnis  interlocutor  to  tbe  Becond  Division  of 
the  Conrt,  their  Lordships  adhered  to  tbe  tuns,  with 
thit  addition, 
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"  thU  in  addition  to  tbe  aum*  which  the  petitioner  hu  been 
Iband  entitled  to  deduct,  he  li  ilwi  entitled  to  ■  niitable  indem- 
niftntion  Tor  inj  pan  of  the  duty  performed  bf  liiin  in  peraon, 
•nd  [emit  to  tbe  Iiord  Ordinary  la  receive  ■  condeKcndenca 
mccordinglj  ;  uid,  fuoad  iJlni,  adhere  to  tbe  inleilacutar  cam- 
plained  of." 

Then,  OD  aitb  Jane  1829, 
"  The  Lord  Ordinary,  of  eonaent  of  parties'  procuiatora,  and 
before  anawer,  remit!  [0  Mr  Adam  Longmore  of  the  Exchequer, 
to  inquire  into,  and  aacertain  the  amount  of  tbe  fee<  and  aalary 
dhe  by  tite  defender  to  the  punuer,  and  tbe  deduction  and  itl- 
demniGcatiang  tbe  defeniler  i>  entitled  to  from  the  punuera,  on 
the  principle*  fixed  bf  the  interlocutor  of  Sih  June  182S,  and 
aSth  June  1B27,  and  to  report  to  tbe  Lord  Ordinary  ^us in  pri nun, 
it  being  undsntood  and  agreed  to,  that  the  Mid  report  ahili  have 
the  nme  effect,  and  none  other,  than  the  verdict  of  a  jaiy,  in 
rebtion  to  tbe  points  renitled  and  di^Mied  of  by  tbe  aaid  report, 
woald  have  bad." 

Mr  Longmore  reported,  thnt  tbe  iumi  drawn  by  the 
reippndeiit  from  the  6th  uf  November  1802,  including 
the  iklarT  of  £50  a-year,  araoanted,  with  intereat,  cal- 
culated from  tbe  expiry  of  the  year  in  which  the  feea 
were  received,  to  the  sum  of  £1269, 16.  7^.,  and  that 
the  retpondent  diachnrged  no  part  of  the  datiea  uf  the 
office  personally.  I'be  Lord  Ordinary,  on  2lat  Jane 
1831, 

"  having  returned  eonaideration  of  tbe  aaid  report*,  and  heard 
partiea  Ibereon,  approve!  of  the  uid  retwrli :  Repeli  the  olqee- 
tion  Btited  agunt>t  tiie  aame;  and  dererne  againat  the  defender, 
in  terms  thereof,  for  pajmenl  to  the  pumuer  uf  the  sum  of 
£1269,  16.  7.  S-IOtha.,  with  iutereat  thereof  Irom  the  Mth  duy 
of  February  tsaO." 

And  the  Inner-Honu,  on  iSth  May  thereafier,  pro- 
nounced this  interlocntor : 

"  Tbe  Lords  having  conaidereil  thii  note,  and  another  re- 
claiming note'  for  the  punuer,  with  the  other  proceeding!.  Ad- 
bare  to  the  interlocutor  of  tbe  Lord  Ordinary,  with  this  va- 
riation, that  the  accumulation  of  tbe  principal  sumi,  and  interest 
thereof,  to  the  effect  of  bearing  Inlereat  on  auch  accumulated 
B«m,  abali  not  take  place  priorto  the  date  oftbe  decree  on  the  2[*t 
«f  January  laat;  and,  fuoad  uOro,  refuse  the  desire  of  both  notea." 

Sir  Patrick  Walker  appealed,  pleading  a  rerenal 
—J.  Becanae  the  appellant  wa*,  on  good  gronnds,  en< 
titled  to  beliere  that  hii  oommiaaion  a*  Depoty  Usher 
of  Excheqner  was  valid  and  effeotual,  till  reduced  by 
»  jadgraent'of  the  Coart  of  Session  ;  and  therefore  he 
is  not  bonnd  to  restore  to  the  respondent  tbe  fruits 
and  emolnmenti  of  the  office,  which  were  bonafide  per- 
cepti  et'contujtipti. — JI.  Becanae,  prior  to  ibe  year 
.  1807  when  decreet  was  praaonnced  in  tbo  process  of 
ranking  and  sale  of  the  heritable  offiue  in  fiivourofthe 
respondent,  as  purchaser  of  tbe  principal  ushershi^,  he 
had  no  title  to  that  office,  and  no  right  or  title  to  sue 
for  redaction  of  the  commiUion  wbich  Lord  Ballen- 
dan  had  granted  in  favour  of  the  appellant  and  bis 
farather  as  hie  Lordship's  deputies ;  and  tberefora,  by 
the  citation  to  the  action  which,  without  any  title,  the 
respondent  raised  in  1802,  tbe  appellant  caald  not  be 
oertiorated.tbat  he  was  in  mala  fide  to  withhold  pos- 
■esaion  oftbe  office  from  tbe  respondent. — III.  Be- 
caase,aTen  on  the  supposition  fhat  the  commission  in 
&voar  of  the  appellant  and  his  brother  was  reducible 
as  being  ritiateJ  in  tuiilantialiiut,  and  that,  from  the 
date  of  the  serrice  uf  the  summons,  they  entertMnod 
serious  doubts  of  its  validity ;  itUl,  so  long  as  tbey 
disdurnd  the  duties  of  the  office,  with  the  sanction, 
and  nnon  the  nutlioiity  of  the  Barons  of  Excbequer, 
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they  were,  as  public  hnctianaries,  entitled  to  draw  tbe 
salary  and  emolnmenti  of  the  office,  without  being  sub. 
ject  to  any  claim  of  repetition  on  the  part  of  tbe  re- 
spondent  IV.  The  interlocutors  appealed  from, 

whereby  Uie  appellant  is  personally  decerned  agaissl 
for  payment  of  the  whole  amonnt  of  the  fees  and  sa- 
lary, with  interest,  are'  incompetent  and  erronenui. 

Answered — I.  That  the  appellant's  banafrUt  oesaed 
at  the  date  of  citation  in  this  action. — II.  'rhecircuai- 
stauce  that  the  respondent  was,  for  sometime  af^r  this 
action  was  brought,  prevetded  from  obtaining  a  proper 
legal  title  to  tbe  office,  to  which  be  had  an  uodonbted 
equitable  right,  cannot  avail  tbe  appellant,  as  entitling 
bitn  to  the  plea  of  bonajidtt  during  that  period ;  be- 
cause the  ubstaules  to  tbe  respondent's  title  were 
created  Imf  the  appellant,  or  with  his  knowledge.— 
III.  Mr  Longmore's  report  having  decided  tbe  ^ct, 
that  none  of  tbe  duties  of  the  office  of  deputy  naher 
were  performed  by  tbe  appellant  himself,  he  cannot  be 
regarded  as  a  public  functionary,  who,  having  dis- 
charged the  duties  of  apablicoffivo,  baa  a  right  to  tbe 
emoluments  thereto  attached. 

[June  IS,  183a] 

Lord  Chaneellor.—Mj  Lords,  though  T  shall  not,  for  the  tta- 
aona  I  aliall  preaeiilly  slate,  recomniend  to  your  Lordships  fically 
to  diipote  of'  this  rase,  at  leiut  in  all  its  parts,  at  present,  yet  1 
abstl  throw  out.  on  the  present  ocoision,  to  your  Lordships,  what 
the  opinion  is  I  have  formed  on  bearing  Ibe  argument!  al  i1m 
bar,  and  on  conaiderstion  of  the  arguments  in  the  cases  brought 
before  your  Lordahipa.  Nothing  cun  be  more  cleHr,  then  that 
the  quealion  of  bonajida  in  the  poaaesBorof  Ihejructm  prrctftl, 
is  a  question  of  circumatsnces,  and  must  be  taken  as  a  qDMIiOB 
of  circnmatances  in  each  paitleutar  case;  and  to  lay  down  a  pn>. 
position,  such  aa  that  which  appeared  to  he  elicited  in  one  part 
of  the  argument — on  the  part  of  tbe  appellants — from  the  word* 
rather  thsn  the  plain  meaning  and  spirit  of  aome  of  the  decitions 
of  this  Home  upon  tbe  question,  ihat  until  the  ultimate  ded- 
of  a  diajtuted  point  in  tbe  Court  of  last  resort,  vis.,  year 
dships' Uour~        .    -.    --  -    .-        ■- . 


Lordships'  1 


position  as  that,  would  be  neither  more  nor  leaa  than  affirmia) 
this  monstrous  doctrine,  that  any  person  might  purchase  a  dis* 
puted  claim,  and  provided  it  were  of  a  laim  amount,  might  psr- 
ehaae  a  ^iroperty  or  any  other  posaesshin— any  other  right,  with 
a  most  disputed  title — provided  it  were  of  a  large  anainl  ftloa, 
and  tbeu  keeping  possession  during  the  litigatiaD,  whidi  woald 
be  the  inevitable  conaequence  of  such  a  purchase,  might  be  safe^ 
on  the  consideration  that  the  annual  expenses  of  the  litigatian, 
and  even  of  all  costs  thrown  upon  him  ultimately  in  that  pro- 
ceeding, for  setting  hia  title  snide,  being  less  than  tbe  annsal 
value  of  what  he  had  bought;  he  could  all  Cbst  tiow  pocket  the 
difference,  and  ultivStely  keep  it,  and  therefore  beceaeagaiDer 
bj  that  means.  It  would  reduce  it,  in  every  cue,  to  a  aMis  coa. 
aideration  oftbe  value.  If  the  legal'expenses  were  £50  a-ycar, 
and  the  'property  were  worth  £5S0  s-ye«r,  tbs  piro&t  would  be 
'  £M0  a-year,  from  the  impossibility  of  attacking  that  £tO0  until 
the  ultimate  deciaion  of  the  Court  of  Appeal.  That  would  be 
the  'cONseqoenca  of  a  proposition  ao  monilrDus.  1  was  exceed- 
ingly ghid  to  find  tbe  counsel  for  tbe  appellant,  did  not  puik  iba 
doctrine  to  that  length  i  for  it  wsa  one  that,  upon  the  face  of  it, 
.  and  at  the  first  bluab,  was  too  sbaurd  to  deaerve  a  moment's 
notice.  It  depends,  therefore,  on  the  particular  facta  and  cir- 
cumstsnces  of  each  ease, — and  in  one  case,  it  may  be  ibe  naJa 
JUat  begins  from  dtation'; — in  another  case,  il  may  be  the  mat* 
fidti  begins  from  the  first  deciaion  ;  and  there  may  be  caaeawfaerv, 
until  tbe  ultlmatedeclsionof  tbeCijuit  of  Appeal,  the  malaJU^i 
does  not  commence.  My  Lords,  the  question  is  Iherefute,  in 
this  caae,  the  purchaser  having  paid  btnajidt  for  this  office,  beU 
by  (Inrchase  by  these  parties,  whether  he  waa  in  mmlaJUtt  in  the 
year  184^,  or  not  until  tbe  year  1809?     And  upon  the  wbd^ 
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«)iCD  IlikelntoeonMtbrktion  the  lutnra  af  111*  vice  in  the  fill* 
ofdte  BppellBiil,andUieinBtru[iient,on  the  Tice  of  it,  cdling  the 
sirpntioii  of  the  pu-t;  in  vhoie  poisctsion  it  was,  to  the  other 
circumsliiicea  upun  th«  face  of  it  also,  though  not  lo  ippueot 
lipoi  tbe  fint  inspection — I  mean  the  ertsare,  which  nu  ap- 
parent  on  the  fint  Inipmtion,  being  the  difference  in  (he  eotour 
of  ibe  ink,  aMumJuf  ali  the  while  that  the  ^-(imite,  to  which 
your  Lordthipt  have  K«eis,  ii  an  accurate  rcpreaentatlon  of  the 
original  in  the  nloar  of  the  iak,  aa  well  ai  In  the  fonn  of  the 
■riling ;    I  lay,  my  Lorda,  ibal  which  at  first  sight  appears,  on 
llie  icoH  conory  inspection — the  moat  careless  inspection — suf- 
Anenl  to  attract  attention,  and  to  lead  the  party  pfwgesaed  of  it, 
to  a  more  close  examinalion  of  the  other  matters  appearing'  upon 
tJie  face  of  it, — thoae  other  natten  appealing  upon,  1  will  not 
say,  the  saioe  csrelen  and  cUraory  inspectian,  which  wai  enough 
to  show  the  difference  of  the  ink,  yet  atill,  on  a  not  very  minute 
or  dose  ingpeclion,  appeared  clearly  to  indicate  there  had  been 
the  writing  of  that  furmal  part  of  the  instrument,  viz.  the  wit- 
ness's name  over  an  eraaure, — that  that  therefore  was  sufficient 
notice  to  him  that  tfai«  might  at  least,  and  most  probably  would, 
■hen  produced,  from  the  possession  of  sutgect,  and  accessible  to 
the  pursuer,  be  a  ground  for  the  reduction,  and  justify  the  re- 
duction of  the  instrument.     Why  then,  he  loight  have  inquired 
of  Charles  Cummins,  Che  witness,  to  wbom  be  had  OS  much  sc- 
cess  as  the  Court  had, — he  might  hare'  inquired  of  him  aU  the 
psrticulata  of  which,  upon  hit  examination,  the  Court  afterwards 
became  pmaeaaed.     Why  then,  my  Lords,  what  was  there  that 
was  not  known  to  the  parly,  or  (which  is  the  same  thing)  might 
not  be  known  to  the  party, — which  either  was  nut,  oi  migbt  not 
be  known  to  ibe  party  immediately  on  heingserved  with  the  sum- 
mons.    If  he  did  not  think  fit,  upon  that  service  upon  him,  to 
look  St  the  instrument  which  was  made  the  ground  of  reduction, 
surely  he  bad  biuuelfonly  to  bUme  for  not  so  inspecting  it.     If 
he  looked  at  it  carelessly, — if  he  did  not  pay  due  attention  in  the 
inipection  of  it,  there,  again,  he  had  himself  only  to  blaisei  but 
if  be,  a  professional  Olan,  looked  at  that  instrument,  and  saw 
what  clearly  appears  upon  the  fece  of  it,  and  did  not  have  re- 
course to  the  inquiry  which  those  circumstances  manifestly  ought 
to  hare  luggeated  to  him,  or  those  who  advised  htm,  vis.  to  in- 
quire fiuther  of  Charles  Cummins,  the  attesting  witnesa,— there, 
sjBin,  he  bad  only  bim»elf  to  blame-     Ha  had  obriou«]y  access 
to  all  those  particulars,  whether  upon  inspectioDoc  uponinquin-, 
of  whicb  the   Court  became  possessed,  and  upon  which  the 
Couit  pronounced  that  opinion,  in  the  first  instance,   by  a 
very  great  majority,  though  only  one  of  the  learned  Judges  at 
that  time  in  the  Court,  pronounced  that  opinion,  which  was 
SI  all  timet  sustained,  and  afterwards  finally  affirmed  by  this 
Hotiae.     My  Lords,  with  respect  to  the  defend  they  now  raise 
to  the  interlocutor  here,  and  Ibe  defence  to  the  interlocutor  ho- 
low,  that  has  been  the  ground  of  a  good  deal  of  remark  in  the 
course  of  the  atgtmieni,  so  that  it  is  not  necessai^  I  should 
trouble  your  Lordships  with  any  further  remarks  upon  it.     It 
appears  to  me  that  this  House  afflrmed  the  interlocutor,  and  re- 
mitted it  back  to  the  Court  of  Session,  only  because  they  deem. 
ed  that,  more  than  the  a  fade  vitiation  in  lubitaniialiiuM,  was 
necessary  to  be  the  ground  of  that  decision.   Then,  does  it  amount 
to  more  than  this,  that  the  Court  of  Session  having  relied  on 
one  ground  or  tm  one  pert  of  the  evidence,  and  ibe  House  of 
Lords  upon  anotber,  thinking  they  ought  to  have  relied  upon  the 
whale,  Inamiwh  aa  they  might  find  that  one  part  was  not  saf- 
fideut  Ui  aupport  the  interlocutor,  remitted  it,  with  that  instmo- 
lion,  or  that  deviation,  rci^ommending  to  the  Court  below  that 
they  should,  instead  of  founding  iBeir  judgment  upon  one  part, 
fount)  their  judgment  upon  the  whole.     The  Court  then  had 
nothing  new  whereupon  to  found  its  jadgment,  but  only  had  the 
earns  evidence,  the  same  authorities,  and  the  same  arguments  be- 
fore it  in  the  last  instance,  whicb  it  had  bad  in  the  first  Instance. 
It  could  not  be  said  to  cast  any  doubt  on  the  judgment — it  could 
not  be  said  to  express  any  discrepancy  of  opinion  in  those  who 
pronounced  that  judgment ;  but  the  House  of  Lords  had,  when 
it  came  before  them,  upon  the  whole,  thought  it  would  have  been 
better  to  give  enaresson  for  it,  whereas  they  had  given  another; 
but  there  was  no  doubt — tbeie  was  no  difference— there  was  no 
discri^ncy  ot  opinion.     My  Lords,  I  am,  upon  the  whole, 
iherelorB  of  opinion  there  wai  no  tern  jUti  postCMioa  alUr  the 
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mav  have  time  to  look  into  those  interlocutors  appealed  from,  in 
which  the  question  is  raised  with  respect  to  Mr  Longmore's  re- 
port, and  as  to  the  interest ; — with  respect  to  the  interest,  1  will 
merely  say,  I  have  only  seen  the  opinion  tbe  Court  below  haa 
given,  with  which  I  agree.  Aa  to  Mr  Longmore's  report,  I  have 
not  bad  that  so  explicitly  before  me  in  tbe  consideration  I  have 
given  to  the  argument,  and  tbe  statements  wbich  I  read  before  I 
came  here,  as  the  other  parts  of  the  case;  and  therefore  I  should 
wish  to  have  time  to  reconsliler  that  part  of  the  case.  My  liords, 
tbe  authority  whicb  has  been  cited  at  the  bar,  and  which  wad 
before  your  Lordshipa  originally  in  tbe  aspenl  which  came  berci 
is  that  of  Lord  Stair,  wbich  leaves  it  perfectly  clear,  how  fatal  to 
a  deed  any  writing  of  a  snbstantial  nature  upon  an  erasnie  must 
be.  Lord  Stair,  atrer  stating  the  particular  case,  says,  <■  the  wont 
kind  of  deletion  is,  where  the  words  deleted  cannot  be  read,  for 
if  th^  are  so  scored  that  ibey  can  be  read,  it  will  appear  whe- 
ther they  are  in  rabttantiaHbiu,  but  if  they  cannot  be  read,  they 
will  be  deemed  to  be  such,"  (that  is  to  be  t«  nbiianllalibia), 
"  unless  tbe  contrary  appeara  1^  what  precedes  and  follows,"  to 
which,  in  the  original,  there  is  this  added,  wbich  is  not  given  in 
tbia  excerpt,  which  is  contained  in  the  report  of  it,  "  unlesg 
■otne  note  of  the  deletion  is  in  the  margin,  or  some  sucb  words 
as  those  are  to  be  found  in  the  original."  My  Lords,  it  is  quite 
dear,  why  the  law  ol*  Scotland,  l^  the  Act  of  1685,  and  the 
practice  of  the  Courts  under  that  Act,  by  tbe  law  of  Scotland, 
gives  such  particular  weight  to  objections  of  this  description. 
They  are  much  more  important  in  that  law  than  ibey  ai«  in  onr 
law  1  because  in  our  law,  we  have  no  inch  thing  as  an  imtmnient 
pro^ng  iOel^— vnless  an  Instrument  be  of  a  certain  8g«,  it  does 
not  prove  itaelf;  but  in  Scotland,  if  it  be  ever  m  recent,  if  thtf 
statutory  aoleiHiities  are  duly  complied  with,  the  iDStmment 
proves  itself,— it  itpniaiio  piiiala ;  conseqaently  it  beoomea  the 
rery  essence  of  thoae  solemnities,  that  every  one  of  them  should 
be  most  sliictly  adhered  to  ;  and  none  can  be  conceived  more  im- 
portant than  that  of  tbe  whole  instrument  appearing  on  the  face 
of  it  to  he  such  as  it  was  originalty  at  the  time  of  the  execution. 
Now  Lord  Stair  saya,  and  moat  justly,  as  it  appears  to  me,  that 
if  an  erasure  he  so  complete  as  to  render  it  impossible  to  de- 
cipher what  may  have  been  origioalty  written,  every  thingjhould 
be  presumed — that  is  tbe  nibstance  of  the  opinion  given  by  Lord 
Stair, — it  must  be  presumed  to  he  in  nabilanlialibiu — every  thing 
mast  be  presumed ;  and  in  such  a  case  as  this,  it  does  not  sppear 
to  me  it  would  be  going  too  fiir,  when  it  appears  the  name  of  the 
subscribing  witnea  haa  been  writteu  on  an  erasure,  to  presume 
that  the  original  name  was  of  a  witness  wholly  incompeteat ;  it 
might  be  the  very  party  taking  under  the  deeo  to  attest  the  exe- 
cution of  it,  or  for  other  reasons  incompetent,  there  being  no- 
thing to  tbe  contrarj  of  that — nothing  to  vitiate  ot  rebut  any 
such  presumption.  My  Lords,  it  appeara  to  me,  in  this  case, 
the  Court  below  have  come  to  a  perfectly  right  decision  on  the 
present  question,  which  they  appear  to  have  decided  unanimous- 
ly, aa  well  as  the  original  question  oat  of  whidi  this  arises,  and 
which  has  been  the  origin  of  this  very  tedious,  protracted,  and 
expensive  Htigation,  in  which  they  liad  come  to,  all  hut  an  un- 
animous decision.  One  nf  the  learned  Judges  is  said  not  to 
have  made  up  his  mind  until  he  came  Into  Court,  probably,  for 
any  thing  that  appeal*  to  the  contrary,  be  had  not  inspected  the 
inatriunant.  i  sbould  rather  infer,  from  what  he  is  slated  to 
hare  said  in  the  report,  he  bad  not,  and  tbercbre  I  do  not  won- 
der bis  lordship  bad  not  made  np  his  mind,  if  such  should  be 
the  fact ;  hut  ultimately,  he  entirely  agreed  with  his  learned  bro- 
thera  in  tbe  decision  tbey  came  to.  Another  of  the  learned 
Judges,  now  no  more,  appeared  to  entertain  so  much  doubt,  that' 
he  did  not  give  any  opinion.  For  my  own  part,  1  should  con- 
ceive the  Judges,  who  formed  the  majority  in  that  case,  bad  no 
reason  to  entertain  any  doubt  whatever  on  a  case  such  as  thia. 
Upon  these  grounds,  my  Lords,  therefore  1  sball,  in  all  proba. 
Wlity,  afterwards  recommend  your  Lordships  to  affirm  the  judg- 
ment in  all  respects  ;  hut  for  the  reasons  I  have  given  touching 
that  matter,  the  argument  raised  respecting  Mr  Longmore's  re- 
port, t  shall,  until  I  have  looked  into  it,  for  tbe  present,  post- 
pone yout  Loidsbips'  final  judgmiut. 
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Cauie  rniuDfld,  uid  jadgnent  of  the  Court  below 
affirmed. 
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Second  DinnioB. — Lord  Mackenije,  Ordina^. — ifct.  iobn 
Hope,  Robert  Whighwn.—- *U.  William  Kaye,  Graham  Spiera. 
— John  Richardaon,  Appellant*!  Solidior. — Monerieff,  Webater 
■id  Thomaon,  Rcapondent'a  Solicitor!. 


COURT  OF  SESSION. 

INNER-HOUSE. 

nih  January  1S34. 
No.  155.— Sir  John  Nisbett's  Trdsteks,  Claim- 
cnlt  if  Objectort,  v.  Daub  M.  Ai.ston  Nisbbtt  or 
MuRHAT,  Ac<,  Claimantt  if  Retpondenti, 

Alien — Terce — Britiah  Colonies — jt  party  Waning  hem  bant 
in  Savik  Carolina,  Nerli  America,  in  1778,  and  married  to  a 
Scolman  in  1797,  vihmihey>at  a  minor ;  and  hnviag  chimed 
teree  q/  ktr  tuiiand't  Smtch  eilale — Bild,  Ihal  ike  mi  not  an 
alien,  in  rttpect  Ihal  Ike  colnniei  al  the  lime  of  her  hirVx  were 
mlltin  Ifie  donini'on  eflke  Creun  vj  Great  Brilain. 

The  rMpondent,  Lkdy  Ni«bett,  vrai  born  io  Sovth 
Carolina,  North  America,  on  2d  February  1778,  Her 
hther  wu  &  Britiah  subject,  nnd  a  natire  of  North 
Aiiierii:a.  Id  November  1797,  (wbile  in  minority) 
ahe  was  married  to  the  late  Sir  Juhn  Niabett,  oar 
roneL  Sir  John  max  proprietor  of  the  eatate  of 
Dean,  in  Scotland,  and  also  of  landed  property  in 
SoDth  Carolina.  He  died  in  1827,  tearing  two  trnat- 
deeds ;  and  lome  difficalty  baring  arisen  aa  to  the 
diitribation  of  bis  property,  the  truitees  broaght  the 
Dretentaaion  of  maltiplepoinding.  The  respondent 
lodged  a  claim,'  I'ti^er  alta,  fur  teroe.  Objected— 
Ladv  Niibett,  the  daughter  of  an  American  eitiien, 
not  Deinff,  at  the  time  of  her  marriage  with  Sir  John, 
under,  allegjance,  and  therefurean  alien,  could  not,  by 
Iter  marriage  with  Sir  John,  acquire  a  right  to  the 
terce  of  ajiy  landi  in  Scotland.  The  British  coloniea 
in  North  America  leparated  themaelrea  from  the 
Crown  of  Great  Britain,  united  themielre*  togelber, 


and,  on  the  4tb  of  Joly  1776,  declared  themMlrei 
free  and  independent  atateii  by  the  name  and  style 
of  The  United  States  of  America.     She  waa  bom  in 
1778,  being  after  the  Rerolatiun.     The  date  of  the  de- 
claration of  independence  regoJatea  in  the  States,  ud 
ought  to  regulate  hers,  the  respective  rights  of  per- 
>oni  as  American  or  Bi^lish  subjects.  From  that  date 
the  colonists  claimed,  and  declared  their  freedom  from 
allegiance  to   the  Crown  of  Great  Britain,  and  this 
claim  wu  recognised,  in  its  fullest  extent,  by  the  Bri- 
tish Government.     The  treaty  of  peace  in  September 
1783,  contains  a  recognition  of  tbeir  independence, 
not  a  grant  of  it.     In  conformity  with  this  riew  of  the 
treaty,  it  hu  now  been  finally  decided  in  the  Atnerian 
Conrta,  that  a  person  born  in  England  before  the  Re- 
volution, end  who  had  always  resided  there,  was  an 
alien,  and  could  not,  in  1763,   take  lands  by.  descent 
from  a  citiaen  of  the  United  States.     The  dale  of  the 
declaration  of  independence  onght,  therefore,  to  be 
taken  as  the  date  for  deciding  the  qnestiun,  whether 
Lady   Niabett   was   an  alien  bum  ?      In  a  case  ex- 
actly  parallel  to   the  present,   it  waa  ruled  by   the 
Supreme  Court  of  New  York,  that  a  aabject  of  Great 
Britain,  married  tu  an  American  citiaen,  was  entitled 
to  dower  out  of  lands  in  which  her  husband  was  seised 
before  the  Revolution,  but  not  out  of  lands  in  which 
he  was  seized  after  the  Revolution.     Lady  Nisbelt, 
whether  born  before  or  after  the  declaration  of  inde- 
pendence, is  not  entitled  to  the  prtviWes  uf  a  natn- 
ral-born  subject,  because  her  father  and  herself  made 
their  election  to  remain  American  citizens.  In  a  word, 
they  put  off  their  allegiance  to  the  British  Crown.  As 
regards  them,  the  question  does  not  touch  the  common 
law  point,  whether  allegiance  by  birth  is  inalienable? 
They  were   parties  to   a  compact  with  the  British 
Crown,  by  which  the  renunciation  of  allegiance  bythe 
American  States  was  recognised,  and  by  which  they' 
themselves  were  permitted  to  make  their  election  to 
remain  American  citisens,  or  to  adhere  to  the  British 
Government.     They  chose  to  remain  American  citi* 
sens.      By  the  American  law,  the  date  of  the   de- 
claration of  independence  is,  in  questions   of  birth, 
deiusive  of  the  matter  of  alienage.     All  horn  out  of 
the  Sutes  after  that  date  are  aliens.    And  if  the  same 
rule   be  applied   to    the   case   of   Lady  Nisbett,  an 
American   bom  in  the  States  (her  birth,  according 
to  her  own  account,  having  been  after  the  declaration 
of  independence),  and  who  remained  there  after  the 
treaty  of  recognition,  irhen  claiming  the  privileges 
of  a  British  subject,  she  must  be  reputed  an  alien. 
Her  claim  throogh  her  father,  Mr  Alaton,  is   unten- 
able.    If  Mr  AUton  was  a  natnral-born  British  sub- 
ject, it  is  clear,  that,  at  oae  of  the  parties  concerned  in 
the  declaration  uf  independence,  his  children  bom  after 
thA  event  could  not  claim  these  privileges  throogh 
him  ;  or  that,  as  one  of  the  parties  to  the   treaty  of 
recognition  mereiy,  be  at  least  made  his  election  to 
remain  nn  American  oitisen,  and  lost  the  privileges 
of  a  British  subject. 

Answered — The  general  rule  Is,  that  all  thoee  are 
natnral-born  anhjects  whose  parents,  at  the  time  of 
their  birth,  were  under  the  actual  obedlenee  of  the 
King,  and  whose  place  of  birth  was  within  kis  domi- 
nions ; — and  it  is  also  another  general  rule,  that  the 
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duty  ofkllegiance,  trUingfromltirth,  iaperpetnal  and 
unalienBble — that  !t  is  not  in  the  poirer  of  nny  pri- 
rate  subject  to  ihHke  off  hig  allegi&nce,  and  tranafer 
it  to  a  foreign  Prince.  Nemo  potett .  etuere  palriam. 
By  the  ?th  Anne,  cap.  5,  sec  S,  a*  explained  br 
I^e4tb  Geo.  II.  cap.  21,  it  is  provided,  "  Tbnt  all 
children  born  ant  of  the  legiance  of  the  Crown  of 
England,  or  of  Great  Britain,  or  which  ihall  here- 
a/ler  be  born  out  of  such  legiance,  whote  fathers 
ircre  or  sliall  be  natural-born  lubjectfi  of  the  Crown 
of  England,  or  Great  Uritain,  at  the  time  of  the  birth 
ofiuch  children  reipectirely,  Hhall  and  may,  by  virtue 
of  the  Hiud  recited  cIbdh  in  the'iaid  Act  of  the  7th 
Anne,  and  of  thi«  present  Act,  be  adjudged  and  taken 
to  be,  and  all  BDch  children  are  hereby  dedared  to  be, 
natural-born  eubjecta  of  the  Crown  of  Great  Britain, 
tu  all  intenti,  coniitructiona,  and  purposes  whatso- 
ever :" — And  this  was,  by  the  13th  of  Geo.  III.  cap. 
>!l,  extended  to  grandchildren.  The  treaty  with  Ame- 
rica, which  was  no  proper  legislative  act,  but  merely 
one  of  iha  Crown,  could  not  uisaolve  the  bond  of  al- 
li^iance.  The  Crown  could  not,  of  its  own  prero- 
gative, and  without  tbe  consent  of  the  luhjpct,  evi- 
denced by  his  election,  deprive  him  of  Ilia  rights.  But 
at  any  rate  the  Crown,  by  the  Treaty  of  Independence, 
did  nuiliing  of  the  kind.  It  doei  nol  contain  any  de- 
nunciation of  alienage  against  any  claas  or  description 
of  individuals.  It  at  most  only  confers  a  power  upon 
individuals,  of  throwing  off  their  allegiance,  or  sever- 
ing the  bond,  which  must  otherwise  have  been  per- 
petaal  before  majority,  and  while  yet,  aG(M>rding  to 
the  law  of  England,  an  infant,  and  before  any  Act  had 
taken  place  from  which  her  .election  to  abandon  her 
allegiance  to  Great  Bjitaln,  and  adhere  to  America, 
could  be  determined,  iha  had  united  herself  to  a 
Scotch  man,  and  made  Scotland,  instead  of  America, 
the  seat  of  her  fortanes :  Her  person  and  her  domicile 
were  legally  transferred  to  the  country  of  her  hus- 
band i  She  became  identified  with  bkn — her  person 
wa*  sunk  in  his — his  country  became  her  country ;  and 
relinquishing  tbe  rights  and  provision*  which  she 
might  have  had  as  an  American  citizen,  she  placed  her 
dependence  upon  the  proFisiona  which  Sir  John  might 
either  vuluDtarily  make  for  her,  or  to  which  she  might 
be  entitled  by  the  law  of  Scotland. 

Cases  were  ordered  on  the  whule  caoso,  and  re- 
purled  to  the  Second  Division,  and  the  pojnt  of  alien- 
age was  discussed  in  limine.     At  advising, 

/.orrf  Juiiice-Clfrt  mid,  on  the  prindplea  which  niird  the  case 
of  Stewart  v.  Hoome,  the  objeclion  of  ilieaage  wai  not  irell 
founded.  America  wu  under  Britain  at  tbe  period  of  her  hirtb 
— the  party  wu  not  u  mlien.  On  ib^  other  point*,  be  would 
wish  the  opinion  of  tbe  whole  Judgei. 

Lordx  GUnlee  and  Meadowbani  concurred,  and  the 
cases  were  ordered  to  be  remodelled. 
The  Court  pronounced  this  ioterlocntor : 
"  Repel  tbe  Direction  of  alienage  to  the  claim  oF  terce  pn  the 
part  of  1/Bdy  Niibett,  foanded  on  her  harinc  been  born  in  South 
Carolina,  in  reipect  that  *t  the  linfe  of  her  hirtb,  the  North 
Amedcan  colonies  ttill  renuuntd.  within  the  dotntnion  of  Ibe 
Crown  of  Great  Britaiu." 

Objectors'  Aulhoritiei M'tlvainev.  Coie's  Leasee;  Cranch'a 

Reports,  Vol  IV.  p.  211.  Caaei  decided  in  the  Sapreme 
Court  of  the  Uoiled  State*.  Dawson'*  hvtter  t.  Ciudfrvy, 
Feb.   leOSi    Cianch's  Reports,  Vol.  JV.  p.  »2l.     Clifton  i;. 


Eieeutort  of  Hsig,  June  1812,  in  Deniaure's  Reports  of  Catea 
in  the  Court  of  Chancerv  of  South  Carolina,  and  Court  of  Ap- 
peals in  Equity,  Vol.  IV.  p.  385.  Kelly V.  H.rrison  2  Jones' 
Cases,  M  in  3,  Wheaton'a  Report,  13.  Black,  I.  c.  1 7,  Chris- 
tian's Edition,  Vol.  I.  p.  463.  Leslie,  Stli  Jane  1749;  Alor. 
463fi. 

Respondents'  Authorities 7  Co.   IB   A.     Calvin'a   Case, 

Vaugh,  279.  BIwk,  3.  c.  2,  sec.  8.  Fost  Cr.  L.  59.  Dyer, 
298,  b.  300  b.  Dyer,  829.  Vaugb,  SSI,  282.  7  Coke.  00.  b. 
a  Vin.  261,  pi.  II.  Doe  v.  AckUm  ;  Bam.  and  Cress.  Kep. 
Vol.  IL  p.-  773.  Tucker'a  Blackstone.  VoL  II.  App.  53. 
note.  c.  Stewart  v.  Hoome,  Msy  17,  1792;  Mor.  p:  4649. 
Sliedden  u.  Patrick,  July  1,  1803;  Diet.  App.  Foreign,  No.  S. 
Doe  B.  Acklam,  1B26 ;  Bowling's  Rep.  Vol.  VIII.  p.  59a 

Second  Division. — Lord  Ordinary,  Medwyn — ild.  Keayand 
Pateraan  ;  Scott  and  Baldenton,  W.S.,  Agenta.— ^U.  Rulber. 
furd  and  Wood;  John  Renton,  W.5,,  Agent. — Mr  Thomaou, 
Oleik.—[J.  If.  H.] 

ISih  January  163*. 
No,   156. — Alexandrr    Mackenzib,  Snipender,  v, 
James  Dickson,  Charger. 
Frocesa — Suspension — Caution. 
A  bill  of  suspension  of  a  charge,  for  payment  of  cer- 
tain instalments  of  a  bond,  having  been  passed  without 
caution,  in  regpebt  caution  had  been  found  in  a  suapen- 
siun  of  a  charge  for  previon;}  instalments ;  but  the 
cautioner 'having  become  insufficient,  the  Cunrt,  on  ad- 
vising a  note  for  the  c)iarger,  ordered  the  suspender  to 
find  new  caution. 

First  Division.— 4cf.  Monteath;  Thomas  B.  Ferria,  IV.  S., 
Agent.— Mt.  ;  John  Campbell,  W.S.,  Agent. 

—Mr  RolUnd,  Qerk [G.  D.] 


IWA  Januari/  1834. 
No.  157. — Robert  Ross,  Suspender,  v.  Jambs  Web- 

.  STER  Charger. 
Procesa — Removing — Stamp — Ripensea — The  Shtrig' hating  rt- 
futtit  10  reeeiet  defmcet  in  a  rtmoving.  wUhaut  coulun  fir  vio- 
lent profiii ;  anil  the  defender  hacing  tviptadtd  iSe  deeree  of  n- 
maving—Hdil,  in  reifect  the  miaive  founded  at  the  title  lo 
purtHt  uai  not  Mtamped,  the  Shtriff^t  derm  wot  prtmalure  i 
and  that  the  defender  wai  eniitled  to  apenitt. 

In  this  case,  (which  is  reported  ante.  Vol.  VI.  p.  137, 
whii;h  see,)  the  saspension  having  been  found  compe- 
tent,  and  the  cause  having  gone  back  to  the  Lord  Or- 
diuary,  tbe  following  interfocutor  was  pronounced : 

"  The  Lord  Ordinaiy  (16th  Deeemher  1833,)  having  again 
contidered  this  bill,  with  the  answers,  and  tbe  interlocutor  and 
remit  by  the  Court,  and  at  the  desire  of  the  complainer  having 
heard  the  complainer  by  his  cotinGel,  and  the  respondent  by  hia 
agent,  in  the  absence  of  his  counsel.  In  respect  that  the  com- 
plainer alleges  no  title  of  possession  of  the  lubjecta  in  question, 
other  than  the  leaae  as  set  forth  in  th?  libel,  and  does  not  deny 
.  that  the  charger  is  proprietor  thereof ;  and  in  respect  of  the  cer- 
tificate of  (he  Sheriff-clerk,  produced,  refuses  the  bill,  but  remits 
to  the  Sheriff,  with  instructions  tbal  he  of  new  ordain  the  cotn- 
plainer  to  find  caution  for  violent  proSts,  and  if^such  caution  be 
found,  tbnt  he  allow  his  defences  to  be  received,  and  thereafter 
consider  and  dispose  of  jhe.same  on  their  merits,  according  10 
justice  ;  and  tbal,  if  no  caution  be  found  within  such  reaaonable 
time  as  be  may  appoint,  beof  newdeeemsin  the  removing;  and, 
in  respect  of  the  expense  incurred  in  trying  tbe  question  of  the 
competency  of  tbe  bill  in  which  the  eompkiner  has  prevailed, 
and,  on  the  other  band,  the  nature  and  eircureititancea  of  the  de- 
fender's objection  lo  tbe  order  to  findcautiiin,  finds  no  expenses 
due  to  either  paKy,  but  prohibits  the  Clerk  from  issuing  a  cer- 
tificate of  refusal  till  FridBy." 

The  iuspeuder  reclaimed,  and  prayed  tke  Court 
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"  torecal  ttie  intetlocutor  of  16tb  December,  and  to  remit  to 
the  Lord  Ordinarj'  to  remil  to  the  Sheriff,  with  inKnirtioni  to 
receive  the  siupeitder'B  defencei,  and  to  hfar  him  npon  luch 
part  thereof  oa  be  can  inatantly  verif;,  and  to  find  the  complainet 
entitled  to  the  eipenses  incurred  by  him  in  the  preaenf  ■iispen- 
«ion,  and  in  obtaining  and  applying  the  Eaid  leioit  to  the  Sbe- 
tW." 

Lord  GiUut. — A  good  answer  hat  been  nude  u  to  the  non- 
production  of  the  missive  of  leue  founded  on,  viz. — that  it  waa 
produced  in  another  proceis  which  whs  tben  at  aTiXMnduni  be- 
fore the  Sberifi';  but  eua  that  it  bad  been  produced,  bow  could 
the  Sberiff  faave  ordered  the  other  party  to  hare  given  in  de- 
fences, or  to  find  caution,  leeiug  that  the  missive  waa  not  stamp- 
ed? Until  it  was  blamped  there  waa,  in  fact,  no  action.  The 
Act  of  Sederunt  requires,  that  on  the  day  the  summons  is  called, 
the  ground  of  ■etion  shall  be  produced  ;  but  here  there  was  no 
ground  of  action  to  produce,  as  the  document  waa  not  atamped. 
Suppoaa  the  cose  bad  been  sisted  till  the  missive  ahould  be 
atamped,  the  Bfaeriff  muat  have  allowed  defences  to  be  lodged 
after  that,  and  why  sbould  the  same  thing  not  be  done  atitl  ?  It 
was  tbe  duly  of  the  Court  to  notice  the  objection  of  the  vrant 
of  stamp,  and  I  think  the  suspender  ehould  not  auflSet  Erom  tbe 


Lord  Cnagie.-^i  think  the  suspender  abould  get  hia  i 
and  that  Che  action  should  go  on  of  new. 
Lord  BalgToy  agreed. 

Tbe  Court  pronaiin<»d  this  iatsrlocntor  :— 
"  Becal  the  interlocutor  of  the  Lord  Ordinary,  reclaimed  agiiniti 
FitmI  the  suspender  entitled  to  the  expense  oi  the  lili^tion  before 
tbe  SberlS',  and  in  tbia  Court ;  and  remit  the  account  when 
lodged,  to  the  auditor,  to  tax  the  aame  and  report :  Remit  to  tbe 
Sheriff,  with  instructions  to  proceed  in  tbe  cause  according  to 
tbe  Act  of  Scdsrunt." 

First  Division. — Lord  Ordinary,  HoncreiE — ^fd.  Cuning- 
bame;  tireig  &  Morton,  W.S.,  Agents. — All.  Dean  of  Facul- 
ty (Hope);  William  Douglas,  W.S.,  AgenL—Mt Bell,  Clerfc. 
-iti-D.]        

18lk  Januarif  1834. 

No.  158. — Oboroe  Henderson,  Sia.,  Suspendert,  v, 
Elizabeth  Wilson,  Reipondenl. 

Proceu — Competency— Small  Debt  Act,  6  Geo.  IV.  c.  46— 
Pawnbrokera*  Act,  S9  &  40  Qeo.  IIL  c  99,  sec.  17~-Pro- 
ceas-.- Productions^^ -.4  party  hating  oblaiiud  a  decrm  before 
the  JuUica  q/'  Feact  Small  Sett  Court,  againU  a  patonbrolKT, 
for  the  prict  of  a  peliue,  on  vAteA  leu  than  lOi.  had  been  ad- 
uanced,  on  Ihi  al^galion  that  aid  article  had  been  improper^ 
dlipoiad  of,  end  Uu  luijilut  not  aecoutUedJbr — Held,  L  Tliat 
a  itupeTUioji  of  laid  Small  Debt  Cauri  decree  tooi  incompeleni, 
— IL  Opinion  eiprtued,  that  tiiufn-  Iha  Paanbraieri'  Act,  Iht 
procedure  uhu  trronevui. — IIL  That  a  mtmorUi  aod  opinion 
of  ce'uniel  produced,  ouj/ht  to  be  uHlidraan. 

Tbe  respondeDt,  on  28th'  Aoguat  1832,  pledf|;ed 
with  the  suspender  (a  pawnbroker  in  Greenuck)  a  silk 
pelisse,  of  aboat  the  yalue  of  £1,  5*.  and  received  an 
advance  on  it  of  3s.  By  the  Pawnbrokers'  Act,  the 
pledger  was  entitled  to  redeem  witbin  one  year,  exclu- 
sive of  the  day  on  which  the  roods  were  pawned. 
The  day  on  wliii;b  tbe  goods  id igbt  bare  been  redeem- 
ed waa  29th  August  1833.  Tbe  respondent  did  not 
call  on  tbe  suspender  for  that  purpose  till  a  day  or 
two  afterwards,  when  she  learned  (according  to  ber 
Hverment)  that  it  bad  been  sold  privately  for  6s.  Hav- 
ing in  vain  demanded  restitution,  the  respondent 
brought  a  spnunons,  ou  tbe  Small  Debt  Act,  before 
the  Justices  of  the  Peace,  concluding  for  £1,  5s., 
("  aa  tbe  value  of  a  ailk  peliase  pledged  with  you  on  the  28th 
August  1832,  and  which  you  have  sold  privately,  contrary  to 
tbe  4<t8  of  Psrliiunviit,  or  Fawnbroking  i^culsIiDns  in  Uut  case 
prOTtded,") 


afler  deducting  tbe  advance  made  on  il.  The  sni* 
pender  maintained,  that  the  Pawnbrokers'  Act  con- 
fined bis  obligation  to  keep  accounts,  sell  by  auctioo, 
and  pay  any  eventual  surplus  to  the  individtialB  pledg- 
ing, &o.,  on  such  goods  only  where  tbe  advance  wu 
within  lOs.  and  £\0,  and  not  on  every  paltry  ad vaaee 
below  10s.  Having  refused  to  give  any  sccoiut  of 
the  pelisse,  tbe  Jnslices  were  of  opinion  that  there 
was  no  provision  in  the  Pawnbrokers'  Act  regarding 
tbe  disposal  of  tbe  surplus  price  of  articles  pledged 
for  less  than  10s-;  and  tiiat  the  same  belonged,  at  com- 
mon law,  in  tbe  event  of  a  sale,  to  the  impignorster. 
On  24th  October  1833,  they  pronounced  tui  judgf 
Blent; 

"  In  reapect  that  the  defender  refuses  to  give  any  account  of 
tbe  sale  of  tbe  article  pledged,  decerns  fori£i,ls.,  andforSi, 
lid.  of  expenses." 

Iliey  afterwards  held  an  appeal  against  this  inler< 
locutor  incompetent.  Tbe  pawnbroker  having  re- 
ceived a  charge  for  payment  and  expenses,  presented 
a  bill  of  suspensioB,  and  pleaded.  That  tbe  c^e  ought 
to  have  been  decided  according  to  the  17tb  sec.  of  3il 
and  40  Geo.  III.  c  99r  called  tbe  Pawnbrokers'  Act, 
wbicb  did  not  require  accoutits  to  be  kept  regarding 
goods  upon  which  less  than  10s,  bad  been  adVsncea, 
nor  that  they  should  be  sold  by  poblie  auction,  sad 
the  snrplus  accounted  for :  Tliat  as  the  summons  had 
been  laid  on  tbe  Pawnbrokers'  Act,  he  ought  to  hare 
been  assoiliied.  Answered — I.  "The  summons  was 
brought  before  tbe  Justices  on  tbe  Small  Debt  Act,  and 
suspension,  even  though  tbe  Justices  may  bare  erred 
in  judgment,  is  incompetent,  as  the  whole  procedure 
was  regular  and  unobjectionable. — II.  U  is  ooubted  if 
the  Pawnbrokers'  Act  extended  to  Scotland. — III.  Tbs 
Statute  is  silent  regarding  articles  on  which  less  ihsn 
10s- bas  been  advanced,  and  consequently  questions 
regarding  sucb  must  be  r^olated  by  the  cvmmoa 
law.  By  the  contract  of  pawn,  tbe  suspender  was 
entitled  to  sell  at  the  expiry  of  a  year  after  impigno^ 
ration,  bat  not  to  retain  tha  surplus. 

Lord  MoncreifF,  on  9tb  Deceiober  1833,  pronounced 
this  interlocutor: 

"  Having  considered  this  bill,  with  tbe  sntwers  and  prodoc- 
tiona — refuses  the  bill  aa  incompetent ;  finds  expeoses  ilue,  and 
remits  the  account  when  lodged,  to  tbe  auditor  to  be  taard— 
ffole. — Tbe  Lord  Ordinary  feels  himself  Gansti«ined,  by  the  un- 
qualified terms  of  the  Act  6  Geo.  IV.  cap.  4S,  to  pronounce  tha 
above  interlocutor.  The  complniiit,  warrant,  citation,  and  de- 
cree, are  in  the  precise  worda  a!  ibe  Schedules  annexed  to  that 
Act,  which  are  materially  different  from  those  of  the  Sheriff 
Small  Debt  Acts,6  Geo.  IV.  cap  24, and  )0  Geo.  IV.  cap.  S3, 
as  iow  entirely  regulated  by  the  latter.  The  Lord  Ordinary 
supposes,  from  what  is  stated  in  tbe  bill,  that  (be  cauae  of  actiuD, 
as  proceeding  on  the  Pawnbrokers'  Act,  wsa  stated  inaome  not* 
or  writing  leVt  with  the  citation.  But  the  documents  fbrmir^ 
the  only  record  show  nothing  but  a  aimple  claim  of  .£1,  Is.  aa  « 
debtj — that  Act  not  requiring,  like  the  10th  Geo.  IV.  u  to  the 
Sheriff  Court,  that  the  oauaeof  action  should  be  epeHGed  in  tha 
summons.  But  tbe  process  b?ing  thus  simple,  and  all  revicif, 
as  well 'Bs  appeal,  being  excluded,  the  Lord  Ordinary  finds  it 
impoBsible  to  entertain  a  suspension  on  (be  ground  that  the 
cause  of  ac^on  waa  an  infraction  of  the  Pawnbrokers'  Act ;  and 
that  the  Juaticea,  in  an  action  under  tbe  Smalt  Debt  Act,  6  Geo. 
IV.  cap.  24,  decided  erruueouoly  upon  the  cuumj  of  action,  and 
the  Statute  on  which  it  depended.  The  Lord  Ordinary  tay* 
that  be  ia  constrained  to  this  judgment,  because  he  ia  of  opiniso 
that,  bi  any  conect  proceeding  under  tbe  Pawnbroken'  Statate, 
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3D  and  40  Geo:  III.  cap.  09,  lie  judgment  is  ierj 
Whaterer  generoua  persons  may  think  of  the  proceeding  of  tak- 
ing' iidnntBge  of  the  poor  woman'a  omission  to  redeem  till  two 
or  lliree  dayi  after  the  limited  time,  the  l»w  of  the  Statute,  on 
wbich  iberltim  wis  founded,  ia  as  clear  as  the  aun, — that  where 
Ibe  sum  advujiced  was  under  len  iliillingi,  the  pawnbroker  ma 
not  bound  to  sell  by  auction,  nnd  was  not  Hable  to  account  for 
anysuqjliia  in  an;  aale  nuide;  and  it  it  out  of  all  question  (o 
nake  the  10th  section  apply,  ■*  that  relates  onl^  to  person*  en- 
titled (0  redeem,  which  of  course  supposes  the  intimalioD  to  be 
within  the  year  and  day  to  which  their  right  is  limited.  And 
ai  it  ia  also  clear,  that  under  that  Act  an  appeal  to  the  Quarter- 
fnsions,  as  to  every  forfeiture,  ia  competent,  the  decree  would 
hi:  wrong  in  relation  to  that  Statute.  But  as  a  simple  decree, 
in  Tirtite  of  the  Small  Debt  Act,  the  Ordinary  doca  not  aee  how 
It  can  be  reached.  If  it  were  (o  become  a  ayatematic  practicB 
to  erade  (he  proviaiona  of  the  Pawnbrukera'  Art  in  this  mantier, 
it  might  be  a  question  deaerving  consideraion,  wbetber  it  would 
not  bean  abuse  of  the  Small  Debt  Statute.  A  certain  memorial 
and  opinion  of  coDnsel,  rery  impropei^y  produced,  ougbt  to  be 
withdrawn." 

The  ampender  reclaimed,  bat  the '  Court,  withont 
hesring  the  reepoitdent'B  tnanael,  adhered. 

Authorities.— Pawnbroker' Art,  39  &  40  Geo.  III.  c.  89, 
aecti.  17,  SO,  35.    Small  Debt  Act,  6  Geo.  IV.  e.  4S. 

Second  Division — Lord  Ordinary,  Moncreiff. — A(.  A.  M'- 
Neill;  Charles  Fisher,  5. S. a,  AgenL—.^Jl.  Steele;  Jobn  Pat- 
let^  ff.S.,  Agent— Mr  Ferguson,  Clerk.— [J.  IT.  j?.] 

18lh  January  Ibdl. 

Xo.  159. — MiioiSTRAiES  OF  DuNDEK,  Advocalori,  v. 

C.  Ker,  Respondent. 

Process — Erpenaet — Consultation— if jud^meiif  ofiht  Shiriff'livs- 
in j  been  mlracattd,  ontf  Ihereafler  a  ittclarator  efthe  rnattrr  at  iave 
niieil  j  Inu  the  oclimu  not  koB'mg  been  amfaiiied,  mid  Ike  at- 
ncation  baving  bten  ddnuted,  vUh  expentct — Held,  that  the 
Ttipondenl  in  the  aduocalion  wru  not  eniUled  to  the  apeniei 
of  a  connllaliait  regarding  the  effect  laid  declarator  might  have 
en  the  conduct  of  the  adeaealxon. 

This  case  ii  reported  aiUea,  Vol.  VI.  p.  127.  The 
Magi«trateii  brought  op  to  this  Court,  bjr  advocation, 
a  jad^ment  of  the  Sheriff,  and  thereafter  raited  an 
action  of  declarator  regarding  the  matter  at  i»iue  in 
the  adrocation.  Upon  this  the  respondent  held  a  con-. 
«ultation  with  conniet,  to  he  advised  what  course  was 
tn  be  pursned,  nnd  what  effect  the  declarator  might 
have  on  hia  conduct  relative  to  the  mdTocation.  '  The 
advocation  w-o*  dismissed,  with  expenseii,'  and  the  re- 
spondent  claimed  the  fees  to  connael  of  said  consulta- 
tion. Objected — The  advocation  and  declarator  never 
were  conjoined.  Tfiey  have  nothing  to  do  with  each 
other.  The  declarator  wbh  brought  by  the  Magis- 
trates, after  the  advocation,  to  aanit  them,  in  caie  taejr 
should  be  east  ia  the  advocation. 

Lnrd  JuUiee-Cteti  said,  tbe  processes  were  not  conjoined. 
The  claim  now  made  should  be  reserved,  to  be  decided  upon  in 
the  declarator.     Substantial  justice  would  thereby  be  done  to  all 

horil  Iteadouibani Hsd  the  actioni  been  conjoined,  there 

would  have  been  doubt  in  tbe  matter.  He  wsa  not  so  clear  Ant 
the  demand  should  be  refused,  nor  that  conjunction  was  oecei- 
aary  to  wamnt  It.  Had  tbe  advocation  not  bees  put  into  a  new 
shape  by  the  deebuator? 

Lord  Otenlee  said,  the  advocation  had  been  dismissed  tm  it* 
own  merit*.  .It  bad  nothing  to  do  with  the  declarator. 

The  Court  sustained  the  objection. 

Second  IKvifion — Aet,  Skene;  Brown  and  Miller,  V.S., 
Agents. — AU.  Rutherfurd  ;  H'LaucMan  and  Ivoir,  W.S., 
Agents. — Alt  Thomson,  Clerk.- [J.  if.  B.\ 


181A  January  1834. 

No.  160. — Gtb  &  CoMP.\NT,  Purtutrt,  v.  Sahdil 
James  i\Ai.i.A.M,  Defender. 

Submiaaton — Award  —  Referee,  Powers  of —  Eipenaea — A 
parly  having  brouglit  an  action,  concluding/or  £500  at  reiling- 
oaing  bi/  the  de/huler,  from  bis  inlromiHioni  tnih  the  proceedt  of 
a  mail  bvtineu  of  £45,000;  and  an  iiiue  having  been  lent  to 
trial/or  ^£120,  and  a  verdlclfir  £Si  oblainid;  ond  a  nea  triat 
boBing  been  granted,  and  a  reference  entered  into  to  an  ac- 
eounlanl,  lo  aicerlain  the  balance,  and  teVte  all  quetllont  of  lia~ 
bUilg,  with  povier  lo  order  the  lonng  parly  lo  pd\/  all  coili ;  owl 
Ihe  referee  havingjbvnd  the  purnuri  entitled  lo  £4,  3.  11^, 
viib  inlereit,  and  at  tbe  lame  linu  declared  tban  to  be  Ihe  lniins 
[lOrliei,  and  liable  in  expeniei—Tbe  Court  luUaineif  Ihit  aviard. 

In  July  1827,  Gve  &  Company  opened  n  tea  eita- 
blishment  in  Edinburgh,  at  No.  20,  Waterloo  Place, 
under  the  name  of  "  The  London  Genaine  Tea  Com* 
pany."  Mr  Hallam  wu  sent  from  London  to  take 
charge  of  the  concern,  and  managed  it  till  SOth  No- 
vember 1829.  During  his  management  the  lalea 
amounted  to  £45,542.  On  the  SOth  November  1829, 
Mr  Hallam,  on  tbe  allegation  of  disputes  with  the 
shopmen,  received  a  letter  of  dismiwal  from  his  em- 
ployers, which  tVaa  delivered  at  nine  o'clock  in  the 
evening  by  Mr  Tress,  who  immediately  took  the  stock, 
and  inperseded  him  in  the  management.  Mr  Hallam 
paid  over  to  him  £44,  19.  2.,  the  balance  of  ca«h  in 
hand,  and  thereafter  he  opened  an  extensive  tea  shop 
at  No.  9,  Waterloo  Place.  In  Febrnary  1830.  Gye 
&  Company  rused  an  action  before  the  Court  of  Ses- 
sion, against  Mr  Hallam,  calling  upon  him  to  account 
for  his  intromissions,  and  to  pay  £500,  or  soch  other 
balance  as  ahonld  be  found  dne,  and  charged  him  with 
culpable  negligence  or  embezslement.  The  sums 
claimed  by  Gye  &  Company  consisted  of— 

Deficiency  of  slock  unaccouuted  fur        £76  10     9 
Deficiency  on  hook  debts        -        •  16  II     5 

Cash  unaccounted  fur  -         -  10    0 

Cash  overpaid  •  -        -  6    3     1 


In  all  .  -  £100     S     3 

Mr  Hallam  admitted  his  liability  for  the  £6,  3.  I., 
and  also  for  the  £l,  which  be  explained  was  a  Scotch 
note  received  in  Loudon,  and  forwarded  by  tbe  pur- 
suers to  &dinburgh,  and  which  had  been  omitted  to 
be  entered' in  the  cash-book.  Payment  of  £6,3.  1. 
waa  tendered,  but  refused.  The  case  was,  on  24th 
Ma^ch  1832,  tried  bya  jury  at  Edinburgh,  on  an  issue. 
Whether  Mr  HalUm  wa»  owing  Gye  &  Company 
£120,  or  any  part  thereof,  as  stock  or  monies  not  ac- 
eonntod  for  by  him  to  tliem?  In  accordance  with  tbe 
evidence  of  Mr  Galloway,  acconntant,  who,  as  a  wit- 
ness for  Gye  &  Company,  deponed  that  he  had  exa- 
mined the  books,  the  jury  found  Mr  Hallam  liable  to 
Gye  &  Company  in  £84,  19.  3..,  as  the  amount  of  errors 
oromissions  up  lo  SOth  September  1829.  A  new  trial 
waa  demanded  and  granted,  and  on  7th  January  1833, 
after  the  jnry  was  impanneljed,  the  parties  entered 
into  the  toUowlng  minute  of  reference  ; 

"  The  parties  agree  to  withdraw  ii  juror,  and  to  refer  tbe  case 
to  Mr  James  Brown,  accountant,  whom  failing,  to  Mr  Ttuimaa 
Robertson,  occoDntant ;  it  bring  underiitood  thiit  tbe  referee  la 
not  only  to  BTertain  the  balance  iliie  by  (be  defender  to  the  pur- 
auera,  if  any,  but  aUu  to  settle  ull  qufsnuria  of  liability,  and  that 
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the  loting  pany  is  to  be  ordered  by  lh«  referee  to  pay  all  tbe 

(Signed)  "  John  Hotb,  fiiriht pwtueri. 

.    .  "H.  Coc«BUBi(,/br'lft«  defenrffl-."    . 

Mr  Brown  having  accepted  of  .tHe  reference,  kfter- 
warda'pronuiNrced  thin  Rtrard : 

"  Edinbchgh,  6iA  Jamiarg  1834. — I,  James  Brown  account- 
ant in  Edinburgh,  bnving  accepted  of  tbe  foregoing  judicial-re- 
ference, and  having  heard  counsel  for  the  parCiei  nt  different 
times,  and  considered  the  parole  proof  adduced  in  bebnlf  of  tbe 
pureuen,  wJth  [be  whole  written  evidence  far  both  partiea,  tbe 
■ccount-booksanii  whole  ptoctus ;  and  having  at  different  times 
issued  notes  and  additional  notes  and  minutes,  containing  my 
views' on  tbe  various  point))  brought  under  diseu5iia|i,  and  buy- 
ing dtio  considered  tbe  various  plcBdings,  atateiiients,  and  expla- 
natioBs  given  infortbe  parties  respectively,  and  In  answer  to  each 
other  in  the  course  of  tbe  reference,  with  ibe  relative  documents 
— am  of  opinion  chat  tbe  defender  is  liable  to  tbe  pnrauers  .foi 
certain  immaterial  errors  or  omissions  in  the  books  which  were 
under  bis  charge,  and  wfaJcb  be  bag  failed  to  ciplain  to  my  aatiC- 
faction,  amoanting  the  said  article*  to  £i,  3.  lU-  Sterling,  on 
which  sum  1  ooniider  interest  to  be  due  since  theSOthday  of 

.  November  1S29  years.  I  think  it  fair  to  add,  that  keeping  in 
view  tbe  extent  and  magnitude  of  the  business  under  tbe  delen- 
der's  cbsEge,  the  errors  and  cmisioni  above  alluded  10  are 
less,  in  Any  opinion,  than  might  reasonably  have  been  anticipated. 
And  consiHeriug.  on  (he  wbole  matter,   Chp  pursoen  lo  be  Ibe 

'losing  party,*!  order  them  to  pay  all  (he  coata." 

The  purfiueni  bronglit  the  matter  before  the  Court, 
find  maintained,  Tlial  the  defender  was  ttie  losing 
party,  ntid  that   the   nrhiter   had  gone' ultra. vires',  in 

'finding  them  liable  in'expensei  :  That  the^  had  been 
fouiid  entitled  -to  a  sum  which  would  carry  expenses. 
Answered — The  charges  originally  made,  were  fra^d 
and  pin  bezel  erne  nt,  and  the  large  sum  of  £500  was 
concloded  for,  and  the  )i>ane  whs,  whether  the  defen- 
der was  uwirtg  tu  the  pursuera  £1^0.  The  email  ba- 
lance Fonnd  doe  by  the  arbiter  wai  made  uptif  sams 
of  single  shillingn,  sixpences,  &e.  a  one  pound  Scotch 

'note  setil  from  London,  and  omitted  to  be  inserted  in 
the  books,  and  a  feW' ahillings  of  miscalcalated  inte- 
rest. The  piirauers  had  aiibstantially  lost  theitsue. 
The  case  bad  bo  analogy  tp  an  actiua  ot'damaget  where 
a  verdict  for  a  shilling  would  carry  expeiuei,  being  a 
vindication  of  character. 

Tkt  Lord  Jnttice-Cltrli  said,  that  tbe  jualic&of  the  case  lay 
on  theside  of  the  young  man,  Mr.Hallam.      The  issue   wri,  is 

'  £tiD  6ae  by  bim  (o  Uye  and  Cunlpany  7  'Then  a  rererenm 
was  entered  |nto  to  Mr  Brown,  accountant,  n  most  resp^table 

'and  correcl  man,  to  aay  who  is  the  loser,  and  be  only  finds  lUis 
iniieratile  balance  of  £i,  3.  1 1^.  due,  made  up' of  ahillings  and 
■iipences,  omitted  to  be  entered.  He  would  not  distui^,  tbe 
award  whteh  found  Gye  and  Company  the  bxert,  and  ordaioed 
then  Co  pay  tbe  costs. 

'     liord  Ultnltt  concurred. 

Lord  MeadoaianH   H(B9  of  the  lame  Opinion.      Oh  the  part  of 

-  Qye  and  Company  there  bad  been  groii a  oppression  manirestcd 
from  the  beginning.  They  raised  an  nccouniing  against  the  de- 
fender, and  asked  him  Co  pay  jE^iOO.  Nothing  proved  bis  good 
conduct  more,  then  rbst  upon  a  retail  trade  to  tbe  amDunt  ofup- 
wards  of  .£43,500,  there  should  have  been  bo  very  few  errors. 
Of  the  paltry  balance  of  £4  found  due,  one  pound  consisted  of 
B  Scotch  note  transmitted  from  London,  and  omitted  CO  be  en- 
tered. The  referee,  in  terms  of  the  reference,  was  entitled  to 
say  who  was  tbe  losing  party.  He  thought  Chat  Oye  and  Com- 
pany was  Che  losing  parly,  and  chaC  they  richly  desecred  Co  pay 

The  Court  luttained  tbe  award. 

iltr  (Hope)  and 

r-Ge. 


18CA  January  1831. 

No.    1^1, — StR  W.  CaRIJICHABL    AMSTRVTHEJt,   Rg. 

claimer,,o    Donald  Lindsay,  &b.,  Rupandinii.  ■ 

Process — Appeal — Tht  Omrt  hatint  fo^nd  d  party  nal  eniliM 
lo  tbare  in  riecutrg,  wjUoiif  collalion  of  itrilage,  and  rtmiiiei 
lo  Iht  Lord  Ordinary  lo  precceU  atcilrdingly j  and  Ike  imrtf 
koBing  inlimatid  Aii  ialmUan  lo  appfol,  and  Iht  Lorjl  Ontinh^ 
having  ordtred  kirn  U  iodgi  a  minaUiflK  mtnni  lo  collalt — ikt 
Court  remiiirdto  Ihe  Lord  Ordinary  to  hear  frtiet  vndprcrv- 
galion  of  Ihe  Ume  Id  lodge  laid  Piinule. 

This  ca»s  is  reported  aritea.  Vol.  VI.  p.  ITI,  when 
their  Lordship*  pronounced  this  interlocutor : 
"  Find.  That  in  this  process  of  maltiplepoinding,  tbe  claimsnt, 
Sir  Windham  C.  Anstrutberi  cannot  claim  any  share  in  the  pie- 
cutry  ofche  late  Sir  J.  C.  Anstrutber.  without  previously  roi- 
Istlng  Che  heritage,  to  which,  as  heir  of  Sir  Jobn,  he  has  suf- 
ceeded:  .Kind  Mrs  Marion  Analrutber  arid  her  husband  en- 
titled CO  expanses  of  prtX^ess^  and  rentit  to  tbe  Lord  Ordinary  lo 
proceed  accordingly." 

Sir  Windham'  intimated  hi)  intention  to  appeal, 
8i|d  tfaeresH«r  presented  a  petitioi)  to  the  Second  Di- 
vision, on  19th  December,  for  leave.  Lord  Medwyo, 
however,  un  SOtb  November  pronounced  this  inter- 
locator;— 

"  Appolnfl  Sir  W.  C.  Anstrutber  to.givi  In  a  minute,  sUting 
whether  -be  meani  to  collate,  ib  terms  of  -Che.interioniCof  of 
.2Stb  November  cucrenti  and  tb«t  by  tbe  box-day  in  Cbc  ensuing 


"  and  in  respect  tbe  pecitioiter  has  intitnated  bis  inteniion  to 
appeal,  so  aoon  as  Parliament  meets,  from  your  Lordahips'  in- 
terlocutor of  the  28th  of  November  last,  to  find  that  the  peti- 
tioner is  not  bound. at  present  to  State- whether  be  meana  to 
collate,  in  tcrm'a  of  that  inCarlocuCar." 
.At  advising,  Sir  Windham  ntninfiinft/,  that  he^raa  not 
bound  to  collate  till  after  the  judgment  of  the.  Houe 
of  Lords.  .If  he  were  iihmodiately  to  collate,  the  pro- 

Eortion  of  executry  might  be  greater  than  it  ought  to 
e.  Aniwerni — The  interest  of  Sir  Windham  is  nut 
to  hp  looked  to  alone.  His  sister's  interest  is  not  tu 
■be  dioregardedi-and  it  would  bcTmnch  affected  by  his 
dyin^  nuworyearj  hence.  Her  interei^  would  not 
be  properly  consult4d,'if  he  were  not'to  obtemper  the 
interlocutor  of  theiLord  Ordinary,  Teclaimed  against. 
Replied — If  the  House  of  Lords  shall  reverse  the  judg- 
ment of  thifl  Court,  then  there  wonld  be  no  necessity 
for  Sir  Windham  saying  whether  ha  would  collate  or 
not.     At  advising  the  reclaiming  note, 

Lord  UeadoteianttaJi,  Sir  Windham  liad  intimated  tliat  be  WM 
going  to  appeal  tbe  Grst  Session  of  Parliament  It  was  matter 
of  discretion  whether  the  Court  would  prorogate  tbe  time  to 
give  in  tbe  minute  ordered  by  the  Lord  Ordinary.  Sdch  a  pro- 
rogation would  perhaps  saliafj  both  parties,  and  remove  all  dif. 
Sculliee. 

The  Court  accordingly  remitted  to  the  Liord  Ordi* 
nary,  to  hear  partiea  as  to  a  prorogation  of  tbe  time 
for  lodging  the  minute. 

Second   Division. — Lord   Ordinary,   Medwrn. —  det-  J-  A. 

Murray  and  Rutherf urd ;  Ker  and  Dudgeon,  W.  S.,  Agents 

Jli.  Dean  ofFaeulty  (Hope);  Hunter,  Campbell  &  (^tbnrt, 
W.S.,  Agents.— Hr  Thonuon,  Clerk.— [J.  tf.H.] 
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iUtJanwry  I834>. 

No.  162. — WitLtAU  Wallace,  Purtuer,  ■o.  Gborgi 

Tailor  &  OThkhs,  D^endert, 


In  thi«  ease,  Wallkcfl  reclaimed .  agato^t  the  Lord 
Ordinary's  interlocutor,  in  no  far  a*  it  found  bim  liable 
in  the  expenses  of  a  forthcoming,  and  found  no  ex- 
penses due  to  biro  in  a  declarator  of  expiry  of  the 
le^al  I  but  tba  Cpur.t  adhered. 

T'lpX  Diviibn — Lord  Oriinaiy,  .Corebouse. — Act.  Jime- 
»on.  Party.  Attent.— Alt.  A.  M'Neill ;  J.  T.  Outdor,  W.S., 
Agent— Mrilolluid,  Clerk^G./J.] 

2Ut  January  18S4. 
Ne.  IG3.— James  Svan,  Advocator,  v.  Hsnbt  Bdist, 
'     ■        _  HesponSent. 

Sern'turle — Roid — Bestiitl — A  fmrlg  kaumg  craveit  interdict  from 

turnt  uling  a  lernlude  road  of  ei/iMem  Jilt  _viide  for  dtiviiig 
Ittiebeilial — HM,  that  hi  wsl  fntiikd  lo  mt  the  road  la  Iht 
fuUetl  ertent  [hat  m  road  co^td  6e  uud,  by  driving  hcttial  and 
aUcrnitc,  rtimins  IB  lie  eomptainer  att  juitlimu  af  ^maf» 
cauudij/thtlnipauingoftaidialiMl,  , 

The  adFDcator  wan  phtprieter  of  the  land*  of  Biggs, 
In  the  pariah  of  Kettle,  which  were  nearly  surround- 
ed by  the  farm  of  Orkie,  belon^ng  to  the  respondent 
Henry  Buist,  of  Berrjbole.  The  adrocator'^i  lands 
were  nnrdened  with  serritndei  in  fnrour  of  the  lands 
of  Orkie,  and  in  particalari  with  the  servitude  of  a 
cart  road,  eighteen  feet  wide,  which  run*  throngh  the 
lands  of  Riggs.  Another  servitude  was  of  a  green 
loan,  thirty  feet  widq,  a  short  distance  eastward  of 
tbe  said  road.  The  adroeator  sTefred,  that  the  for- 
mer of  these  roads  was  used  for  the  passage  of  carts 
and  led  bestial)  and  the  latter  for'driring  loose  bestial. 
On  24tb  September  IB29,  he  presented  a  petition  to 
the  Sheri£F  of  Fife,  setting  forth,  that  the  respondent, 
within. a  few  weeks,  had  driren  loose  bestial  along 
tbe  road  eighteen  -feet  wide,  which  was  unfenced,  and 
had  not  only  reifderM  it  le,ss  serviceable  to  the  ad- 
Tocator,  but  had  trespassed  on  hi*  fields  on  hotb  sides. 
The  petition  then  prayed  tbe  Sheriff  to  interdict  the 
reapondent  from  driving  bis  loose  bestial  by  said  road, 
ana  to  find  that  he  w^  bound  to  confine  tbe  driving 
of  such  cattle  to  the  said  loan.  The  respondent  main- 
tained, that  be  not  only  was'in  possessionof  said  road, 
but  had'a  right  of  property  in  it,  in  consequence  of 
an  excambion  in  I79H,  whereby  the  road  was  enlarged 
to  iU  present  width  of  eighteen  feet :  That  before  the 
respondent's  cattle  coald  reach  the  loan,  they  would 
require  to  be  driven  through  a  great  portion  of  his 
own  farm,  and  then  by  a  circuitous  route  along  the 
Dandea  road :  Tliat  the  said  road  led  to  the  farm- 
steadings  of  both  parties,  and  was  exceedingly  con- 
venient ;  and  that  the  advocator  himself  used  it  for 
driving  loose  bestial.  After  a  variety  of  nrocednre, 
the  Sheriff-substitute,  on  20th  Jaiy  IKSO,  allowed  the 
advocator  to  prove  that  the  respondent  had  been  in 
the  habit,  for  seven  years  past,  of  driving  his  cattle 
by  the  loan,  and  not  by  the  road  in  question,  and  the 
respondent  a  proof  of  bis  averments  regarding  tbe 
use  of  the  disputed  road.  Tbe  case  having  lieen  ap- 
pealed to  the  Sheriff,  he,  on  20th  December  ]83'2, 
pronourieed  this  interlocutor : 


■■  Rcnls  last  interlocator; 
the  road  m  quMKon  is   18  feet      

with  it  a  right  of  using  tbst  n»d  to  the  fullest  ei 
can  he  used,  bv  driving  1»wtia]  and  otherwise  :  And  in  reapHM( 
that  the  ground  of  the  application  neceuarily  implies  that  -tbe 
defender  has  been  in  the  habit  of  driving  loos*  cattle  along  that 
road,  refuaea  the  interdict  craved,  reserving  to  the  petitioner  all 
actions  of  damage  whieb  oaf  be  incnired,  in  conaequence  of 
trespaitea  msde  upon  hii  property  by  the  cattle  of  the  defender 
when  driven  along  that  road  :  f  iiida  thi  defendec  entitled  to  hi* 
expensed,"  &c. 

The  advocator  brought  np  the  cause  bjr  ndrooation, 
pleading — I.  That  tbe  right  to  a  servitude  road  of 
eighteen  feet  broad,  tbrouglf  open  fieldx,  does  not  ne- 
cessarily imply  a  right  to  use  tha  road  for  driving 
loose  bestial  at  all  times,  whatever  may  hare  been  the 
kind  or  extant  of  possaasion,  especially  where  the 
right  of  servitude  depends  on  usage  alone,  there  being 
no  written  title  constituting  or  defining  It. — II.  That 
a  party  is  bound  to  exercise  his  right  of  servitude  in 
the  way  leaat  burdensome  to'  the  servient  tenement, 
and  where  there  are  more  servitude  road*  than  one, 
be  ia  bound  to  use  tha  road.which  is  least  injodoiu 
to  tbe  servient  proprietor,  provided  it  be  liot  gixatly 
more  inconvenient  for  himself;  and  ,a  difference  of 
SOO  or  400  yards  in  tbe  length  of  a  drove  road,  is  not 
such  as  to  entitle  the  dominant  proprietor  to  complain. 
— III.  That  the  road  in  dispute  being  entirely  on- the 
Bidvocator's  property,  and  the  respondent  not  alleging 
any  possession  of  it  for  the  pacpose  of  driving  loose 
bestial,  except  when  his  north  fields  were  in  pasture, 
and  when  the  adrocator'a  orop*  were  off  the  ground, 
and  whei)  no  injury  could  afise  to  any  one,  such  an 
averment  of  possession  was  not  relevant  to  go^to 
proof, -or  to  entitle  the  respondent  to  a  possessory 
judgment. — IV.  That  the  application  for  the  advoca> 
tor  could  in  no  view  fall  to  be  dismissed,  or  the  re- 
spondent to  be  found  entitled  to  a  possessory  judg- 
ment, without  proving  seven  years'  possession  of  tbe 
road  in  dispute,  fur-the  purpose  of  drivJng  loose  bes- 
tial; and.  tne  Sheriff  conld-not  tujmpetently  decide- 
such  a  question  on  the.  ground  of  implied  right,  or 
without  allowing  tbe  parties  a  proof  of  their  aver- 
ments.-r~V.  That  possession  of  the  road  in  dispute, 
of  a  precarious  nature, -or  by  tolerance  of  the  advoca- 
tor, could  not  give  the  respondenta  right  of  servitude 
over  that -road,  fur  the  purpose  of  driving  his  loose 
beatiat;  and  even  if  the  respondent  had  sutib  a  right 
of  servitude,  the  advocator  is  entitled  to  have  htm 
restricted  in  the  mode  of  using  it,  so  as  to  prevent  in- 
jury to  the  adjoining  fields  or  crops;  ana  the  advo- 
oator  is  not  bound  to  content  himself  with  a  claim  of 
damages,  wbioh,  srithont  keeping  op  a  constant  watch 
on  the  road,  he  could  not  discover  or  establish. 

Answered — I.  The  road  in  question,  vis.,  from  the 
steading  of  Orkie  to  tha  north  fields  of  Orkie,  at  or 
near  the  steading  of  Riggs,  being  a  carriage-rnad 
eighteen  feet  wide,  and  the  mutual  property  of  the 
parties,  the  respondent  is  entitled  to  drive  his  bestial 
along  the  said  road  from  the  one  part  of  bis  farm  to 
the  other,  or  from  either  part  of  his  Arm  to  the  Dun- 
dee read,  which  intersects  the  road  in  qaestiou. — II. 
Whether  tbe  road  in  question  be  mntoal  property  or 
not,  still,  as  it  is  admitted  that  it  is  a  carriage-road 
eighteen  feet  wide,  and  that  the  respondent  bu  for 
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time  inuUemorial  lued  it,  snd  it  entltlad  to  nn  it  u 
■iich,aDd  ii  liable  in  &  ilmreof  the  expense  in  uphold- 
Ing  it,  he  i«  entitled  to  drive  hit  bestinl  thereon,  as 
BForeaaid. — III.  At  all  events,  the  road  being  such  u 
is  above  stated,  and  the  respondent  having;  I>een  in 
ntie  to  drive  hit  l>e«tial  tbereon,  whenever  he  reouired 
to  do  M,  he  is  entitled  to  continue  to  do  bo. — IV.The 
fine  of  road  to  which  the  advocator  wishes  to  confine 
the  respondent,  being  composed  partly  of  the  Dnn- 
dee  Foad,  which  was  not  in  existence  prior  to  1604, 
■ad  partly  of  the  loaaiog  of  thirty  feet,  sat  upart  by 
the  registared  agreenrat  «■  a  road  from  the  east  to 
the  west  comuuHitf ,  and  not  as  a  commnnieation  from 
the  iarm  steading  of  Orlcie  od  the  south,  to  the  fields 
•n  the  north  side  of  the  farm,  nod  being  more  incon- 
venient, and  nearly  double  the  distance,  the  respon- 
dent is  not  bound  to  adopt  the  mora  cirenitont  route, 
merely  to  please  the  advocator. — V.  The  advocator 
having  been  allowed  a  proof,  m  to  the  use  by  the  r«- 
■pendent,  of  the  long  and  inconvenient  line  only,  and 
having  deelinod  to  lead  snch  proof,  and  having  main- 
tained that  the  oaine  was  rips  for  decision,  and  called 
on  the  Sheriff  to  decide  the  sanw,  the  Sheriff  being 
«f  opinion,  and  seeing  tliat  the  advocator  had  not 
nade  ont  a  case  of  interdict,  did  right  in  deriding  the 
canse  against  him. 

Lard  Medwyn,  on  11th  July  1BS3,  repellod  the 
reaaonsof  advocation,  and  remitted  the  canse  timplu 
eiter,  and  decerned,  but  found  no  expenses  dne.  The 
advocator  radaimed,  and  prayed  the  Court 
"  to  advocate  (he  cause  ;  to  find  tfast  the  respondent  ha«  not  rele- 
nntlf  coBd«K«de4  on  possesion,  whicb,  allbougb  proved,  wookl 
be  BuScirsit  to  oonatititte  >  servituds  of  driving  loose  bestial 
through  the  adrocaCor's  iminclosed  lands,  by  (he  rc«d  in  dtipute, 
and  to  interdict  (be  respondent  from  using  that  road  Tor  dnving 
loose  hestial  arcordingly ;  or  otherwise  to  remit  to  the  Stieriff  to 
dlow  the  parties  a  proof  of  their  respective  avennentB,  and,  in 
eitber  esse,  to  find  the  advocator  entitled  to  eipmses." 

At  advising. 

Lord  Juiiice-Clert  said,  he  had  no  difficulty  in  the  case.  It 
was  admitted  that  the  road  in  question  had  been  in  use  for  a  long 
period.     The  inteiiocutor  of  the  Sheriff  vnw  well-fonnded.     Tbe 


passed  along  were  to  be  led.     If  the;  trespassed  < 

tor's  fields,  and  eU  any  of  bis  grass,  he  had  his  elaj      .    ^, 

Lord  Meadoabanlt — The  respondent  vtbb  certainly  entitled 
nse  the  road  fw  every  legtd  purpose  it  was  capsbte  of. 

Lord  Glmlt  concurred. 

The  Court  pronounced  this  interlocutor : 
"  Adhere  to  the  interlocutor,  in  so  br  as  reclaimeil  against  by 
lbs  advocator,  bat  altw  h  jnoad  expenses,  and  find  the  respon- 
dest  entitled  to  e^jenses,"  Sk^ 

Advocator's  Antborities.— Ersk.  IL  9,  sec  H,  and  Mr  Ivory's 
Foot  Note,  and  Cases  there  quoted.  Futdie  v.  Steele,  SOth 
July  1749:  Mor.  1411.     Dalsiel  ».  Finwall;  Mor.  217& 

Retpondent'e  Authorities.— Erslr.  u(  lufrra. Uiie,  2£tb  June 

1747;  Mor.  14,584.     Ross;  Mor.  14,531. 

Second  Division. — Lord  Ordinary,  Medwyn. — Act.  Kesyand 
Dew;  Oeoige  Gordon,  Agent— ^«.  Solicitor- General  (Cock- 
bum)  and  D,  M'Nelll ;  Thomas  Lebivn,  AgenL— Mr  Ferguson, 
Clerk.— {J.  W.  «.] 

"i^d  Janmry  1834. 
No.  164.— Alex ANDBH  Mackiktosh,  Junior,  Pur- 

tuer,  V.  Ahthuk  John  Robertson,  Deader. 
r»c*ss— Wakening— f?iw  v/four  Jinnt  tiomU,  pvrmrrt  of  m 


action  ofdamaget  agaliut  ttnr  latuBerd,  fmiid  aMItd  Isiwin 
Iht  proeeu,  althotnh  tkt  olheri  had  taien  Uteir  eai  mu  afCourl 
bf  a  iii&miuion. 

The  pursnerand  his  three  brothers,  as  joint  tenants 
of  the  farm  of  Parks  of  Cnlcabock,  brought  an  action 
of  damages  in  1827,  against  the  defender,  their  land- 
lord,  in  which  an  order  was  pronoonced  for  closing 
the  record  on  1st  July  I82B.  On  1 8lh  October  ]82», 
a  submission  was  entered  into  between  the  defender 
and  the  parauer's  three  brothers  (who;  the  defender 
all^^d,  were  the  aetual  tenants  and  panoers,  al- 
though the  pursuer  was  nominally  a  party  in  the  lease 
and  summons},  referring  all  disputes  between  them  to  . 
arbitration.  A  deeroet  arbitral  was  prunonnced  on 
31st  Januarv  1629,  finding  a  balance  due  to  the  pur- 
suer of  £243,  2.  S.  On  23d  Deoemher  1B3I,  the 
pursuer  raised  the  present  summons  of  wakening  of 
the  action  instituted  at  the  instance  of  him  and  his  bro- 
thers in  1837;  in  defence  against  which  it  was  plead- 
ed, inter  alia,  thnt  the  pursaer's  name  had  only  been 
naed  projorma,  and  that  he  had  knowingly  permitted 
hu  brothers,  who  had  the  true  interest  in  the  canse, 
to  refer  the  whole  claims  in  dispute,  and  had  no  title 
of  himself  to  waken  the  process.  The  Lord  Ordinary, 
(t'nllerton),  on  29tfa  June  1833, 

"  Finds  that  the  action  now  sought  to  be  wakened  was  broi^t 
by  the  pursuer,  alongst  vitb  bit  three  brotheis,  John,  Fnnsid, 
Slid  Robert  Uackintosb,  ta  holding  •  joint  interest  in  the  fsna 
of  Parlis  of  Culcabock,  and  proceeds  on  the  statement  that  A* 
defender  Arthur  John  Robertson  bad  sutgected  himself  in  da- 
mages,  and  was  owing  certain  sums  to  >  the  pursuers  as  joint 
tenants  of  the  said  farm :'  Finds,  that  in  regard  to  the  said 
John,  DoDsId,  and  Robert  HM^intosh,  being  three  out  of  the 
firar  joint  pursuers,  the  setioa  ha»  been  tsken  out  of  Court  bj  a 
submissian  confessedly  binding  on  tbnse  parties  :  Id  these  cii- 
comslanccs.  refuses  to  waken  the  said  proceEs,  and  decerns, — 
reserving  to  the  pursuer  his  right  t( 


for  in  the  foresaid  action,  and  to  these  panics  their  dtfbncss 
s^nsl  the  same:   Finds  Che  defender  enDtled  to  aipenses,''lie^ 

The  pursuer  reclaimed,  and  the  Coort, 
"  Alter  (heinterlocutorredalmed  gainst  i  and  remit  to  the  Lord 
Ordinsry  to  hold  the  process  aa  wakened,  and  to  proceed  in  the 
csuse  as  tnay  appear  to  bim  to  be  just,  reserving  all  questions  of 
expenses,  and  to  tfae  pBitiea  sll  questions  and  plea*  stated  in  the 

First  Division Lord   Ordinary,   Fuiierton. — Aa.   Cnnfng- 

hame'and  Graham  Bell;  Thomaa  B.  Ferric,  W.S.,  Agent.- 
Alt.  Buchanan ;  Hugh  Macquesn,  W.  S.,  Agent. — Ur  Rollw^ 
Clerk— [G,  D.] 


23d  January  18S4. 

No.  165,— John  Roookr,  Pelilioiter,  v.  Jaubs  Kat, 

Reipondent. 

Bankrapt — Seqneitntioo — Crctimtiamxi  in  inUeft  rsesfls^ 

This  case  is  reported  ante.  Vol.  V.  p.  S61,  and 

E.  558,  which  see.  The  proof  of  the  respondent's 
aving  been  a  trader  subsequent  to  1816,  and  also  the 
proof  as  to  the  genuineness  of  the  letter  of  4th  January 
1824,  now  Bome  to  be  advised  by  the  Court.  On  the 
latter  point,  it  was  established  that  the  water-mark  of 
the  paper  was  IB25,  and  the  Court  seemed  to  think  the 
letter  a  fabricated  document,  and  also,  that  the  proof 
of  trading  was  inconclnsive ;  and  they  thorefurn  re- 
called the  sequestration,  and  found  (he  petitioner  en- 
titled to  expeDMB. 
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FSnt  Dmiion.  —  Act.  Jmiat»tm  ;  CharlM  FUbtr,  S.fl.C.. 
Agent.— Jfli.  Km;  ;  Alexuder  Hamilton.  W.S.,  Agat. — Mr 
Bell,  Clerk.— [G.  n.] 

ZSd  January  IB34. 
No.  I66. — MiLLH  AMD  Others,  Purtuert,v.  Burnkt 

AHD  Othsbs,  Defenders. 
Proe«M — Exptoitt — Tadieial  Reftrenge-Optiuon  erprtitil — /. 
That  a  fie  te  aniniel/iir  cfnuuliatum  btfm  Iriat,  ii  a  pnpfr  fit 
(«  it  allcued, — II,  Thai  vlifre  tt  rtfertnci  u  necnmandid  if 
Ike  Court,  and  Ihiportia  arc  agmtd  at  lo  iu  prtpriely,  U  it  tkt 
jirovince  Qfihe  couutcl  Infix  on  a  referee. 

Thi*  cMffBrDMoutof  apbtitioniuidcoiDpUint,  pre- 
tented  to  the  Justiciary  Court  against  »  Justics  of 
Peace,  a  Procarator-fivcal  and  derb,  od  the  allegatioii 
that  they  kept  signed  irarnuils  of  ioipriaoament  in 
the  office,  which  were  afterwards  filled  up  as  required 
hj  the  clerk.  The  petitiuD  and  camplaiot  was  di>- 
rnisKed,  with  expenses  :  whereupon  the  parties  assoiU 
■ied,  eoncelTinfC  that  the  proceed  in  |{it  had  been  carried 
on  by  the  opposite  agents,  without  any  authority  from 
their  clients,  brought  three  different  actions  against 
them  on  that  footing,  (it  being  considered  income 
patible  to  hare  three  partners  in  one  actionij  to  each 
of  which  actions,  each  of  the  four  defenders  gave  in 
separate  defences,  but  tbey  employed  only  two  agents. 
The  purtners  having  abandoned  their  notions,  werv 
found  liable  in  expenses,  the  aceotints  of  which,  amount- 
ing in  whole  to  £1053,  came  before  the  Court  on  ob- 
jections to  the  auditor's  report,  and  answers  to  these 
objectioaa.  It  was  remarked  on  tite  bench,  that  the 
fee  to  oonnsel  for  contullation  before  the  trial  was  a 
rery  proper  fee  in  all  cases,  although  the  auditor  had 
here  disallowed  it :  That  as  (o  the  mode  of  charging, 
where  there  were  'a  number  of  defenders  4tiv  had 
given  in  separate  defences,  the  quettion  had  seldom 
occurred,  and  no  general  principle  could  be  laid  down, 
but  that  the  reasonablenest  of  the  charges  here  would 
be  much  better  determined  by  a  judiciaJ  reference. 

Penrng,  for  Defenders,  had  no  otgectiona  to  refer,  but  doubted 
if  hi*  clients  would  aulboriu!  biin  to  ^rte  te  any  spcciflc  ts- 
ferea. 

Lord  Gimei.—1  do  noE  think  any  aathoritj  atotutrf  in  such 
•  esse. 

Boheriton  for  Pnrauers. — Where  the  opinion  of  tbe  Court  is 
Kpreued  in  famur  of  a  reference,  and  the  psniei  are  agreed  aa 
to  its  propriety,  it  onght  to  be  und«rttood  io  tbe  profeatloa,  that 
Ae  ooooael  bare  full  authority  to  fix  on  s  referee. 

Lord  Ci/Iwi^— Quite  right. 

Reference  agreed  to,  and  counsel  to  fix  on  redsrea. 

Fiist  Dinuou.— vfci.  Penney.— ^/t.  P.  Robertson. — [CD.] 


23</  January  1834. 
No.  167. — John  Bom,  Sec,  Mitchell's  Trustees, - 
Purtuert,  v.  Gallawat  &  M'KBMZta's  Trcstees, 
Defenders. 

uiter  having,  undrr  kit  gentral 
vwni'jn  of  a  pieci  t/  ground  in 
iner  which  Ihe  baninij4  had  granted 
irdjuBtyt  and  kaitbig  eipfted  iha 
tamt  to  —It,  draitn  On  rtnlt,  and  paid  Ihefiu^iUiti  liU,  hg  ilif 
MMrrf  of  an  arbiltr,  il  iMt  fiund  Ikat  laid  ttturilf  iHi  uel  rv- 
ditcibU—Hild.  Iliat  Ihe  IruiM  had  no!  ado/Htd  lhefett,  —  n 
ta  render  hitnirif  or  Ihe  credilori  Habit  Jot  the  cainaltiit  and 
preilalioni  erigitte  under  the  feu-conlraci,  at  agnitul  the  hint- 


In  1S06,  the  trustees  oF  Mr  Mitohell  (whom  the 
pursoers  represent,)  being  feudally  vested  with  the 
subjects  situated  near  the  Links  of  Leith,  entered  in- 
to a  fen-contract  with  Georgo  Elphiatton  and  Henry 
Boni^ill,  mercbaiite  in  Leith,  whereby  the  said  trns.; 
tees,  on  the  one  part,  feaed  out  the  same  to  "  George  * 
Elphiatton  and  Henry  Buorhili,  and  their  heirs  and 
successors  or  assignees;"  and  the  feuars,  on  tbe  other 
part,  bound  and  obliged  themselves,  "  and  tbeir  beir^ 
execatora,  and  tuocessort  whomsoever,"  tq  make  pay- 
ment to  the  trustees  of  the  sum  of  £62  Sterling  yearly, 
in  name  of  fea-duty, 

"  and  that  at  two  terra*  in  the  year,  by  equal  ponioni,  be^a. 
uing  tbe  fint  tenn'i  payment  at  Martinmaa  1805,  for  tbe  half- 
year  preceding,  and  so  forth,  at  each  lerm  of  Whitaundar  and 
Marliniliaa,  in  all  time  coining,  with  a  fifth  part  more  of  eacU 
term's  feu-duty  ofpenalty,  in  cue  of  fiuliie,  beiiden  performuce, 
and  the  due  and  lawful  interest  of  each  term's  moiety,  frocn  tbe 
teriDi  on  which  they  fall  due  and  until  payment;'  and  further, 
bound  and  obliged  "  tbemseivea.  emijuactly  and  severally,  tbur 
heirs,  executon,  and  succeuon,  that  the  t^  George  Elpliio- 
(ton  and  Henry  Bourbill.  and  tbeir  heirs  and  sacceasors,and  the 
heirs,  diaponeef,  and  nssignees  iu  and  to  tbe  ground  hereby 
feaed,  stall,  within  five  years  from  [he  date  hereof,  erect  build- 
ii^s  npoo  the  said  ground," 

to  the  value  of  £1000  Sterling.  The  precept  of  sasine 
granted  warrant  fur  iufeftment  in  the  feu, 
"  to  be  holden  for  payment  of  tbe  feu-dutie*  'and  other  duties 
and  casnalrias,  and  udder  the  conditions,  and  for  fulfilment  of 
tbe  ebtigntiona,  in  manner  before  conceived,  and  appointed  to  be 
engrosBoi  in  the  aasines  (o  follow  hereon." 

Messrs  Glphinstoa  and  Bourbill  entered  into  poe- 
sassion  of  the  subject  so  acquired  witbont  taking  in- 
feftmeat,  and  both  having  beooms  bankrtipt,  their 
estates  were  respectively  sequestrated  in  the  yeart 
1807  and  180S,  and  the  feu  was,  on  the  13th  of  Ja- 
nuary 1809,  exposed  to  sale  by  publto  ronp  bv  the 
trustees  under  their  sequestrations.  The  articles  of 
roup  declared  the  subjects  to  be  exposed 
"  under  tbe  whole  limitations,  coodicions,  aervitudea  as  l« 
building  above  a  rertain  hnKht,  or  otherwayi,  agreeable  to  the 
restrietxins  and  burdens  to  the  'cbartera.  aaiinea  dispoaitionsi 
and  other  title-deeds  of  >aid  anbjerta,  and  undsr  the  condjtlans, 
reatrictioDa,  and  limitationa  nentioned  in  tbe  aald  feo-coatnet, 
which  is  here  referred  to." 

Mr  William  GatlawaTi  merchant  in  Leith,  became 
the  pnrchaser,  agreeably  to  the  articles  of  roup,  for 
the  price  of  £1200  Sterling ;  and  by  the  minute  nf 
enactment  bound  himself,  and  his  heirs  and  saeees- 
sors,  to  implement  tbe  whole  eonditions  tneombent  on 
him  as  pnrchaser.  Oallawsv  having  taken  infeftment, 
granted  a  security  over  the  subief^s  to  Mr  John 
M'Kensie,  merchant  in  Leith,  in  tfie  fiirm  of  a  ditpu- 
sitiort  of  the  subjects  themselves,  qualified  by  a  back- 
bond, declaring  that  the  conveyance  was  granted  in 
eeenrity  only  of  the  sums  advanced  by  and  diie  to  that 
party.  Upon  this  disposition  John  M'Kensie,  on  Hep- 
temberl,  181^  took  abase  infeftment.  Within  sixty 
days  of  this  transaction,  and  of  John  M'Kenzie's  in- 
fenment,  Gallaway  whs  sequestrated,  and  Kincnid 
M*Kenzie  was  thereafter  elected  trustee,  whu  imme- 
diatetr  challenged  the  security  to  John  M'Kt-nzie,  os 
reducible  under  the  Act  1696.  In  December  ISIG, 
be  obtained  a  special  conveyance  from  Gallawny,  the 
bankrupt.  The  matter  was  submitted  to  Mr  George 
Cranstoon,  advocate  (now  Lord  Corehouse).  In  .April 
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1818,th«  triisl«e  sttemptfid  to  tell  said  property,  when 
John  M'Kenaie  preaented  a  bill  of  augpeniiion,  and  ob- 
tained the  fbllowinf  delirerance:  - 

^  In  respect  of  the  peodin  j  lubmiiiion,  In  rbe  coune  of  which 
fiie  (Uspe'ndera,  inltf  aliut  maiDtain,  that  thpj'  hare  an-tnimedjate 
^right  pf  prop^iy  in  the  aUhjectiin-qucBtiim,  and  that  t1}&reipon~ 
dent,  Bi  coming  in  the  place  of  the  banlirDpt,  hal  onlf  a  right  of 
ledeinption,  on  payment  of  the  aums  due  to  the  subpendera,  or 
of  calling  the  auspendera  to  account,  jn  case  of  the  laipenden 
aelling  lbe.Bubject,  paiiea  the  bill."  . 

In'Deceuber  i8l9,  Ihis  fiha)  decree-arbitral  'w*i 
pronoiinced:    . 

"  I  find  the  diipoBition'  (tranted  bf  the  aaid'  William  Galla. 
ira]>ti>tbe  wid  John  M-Kenzie,  and  th«  infefimelit  thereon, 
areValidBndfffKCtiialin  awurity,  aad  for  payment  and  reimboria- 
ment  to  him  of'tbe  following  aiiniB  of  money,  *ii.,  of  the  prin- 
'ci]tBl  aum  of  £1 131,  1 2«..  Sterling  for  behoof  of  the  compJny  of 
Sulhertuid  and  Jtdin  Itf'Kenzie ;  and  of  the  principal  avni-of 
jE690,  to.  lO:  Sterlir^,  for  behoof  of  David  Bartlett  Stewart, 
u  assignee  aforesaid,  and  the  legal  intereaC  of  ttieae  respective 
aama  fTom  the  rath  day  of  AoguBl  18)4  till  payment:  I  repel 
the  claini  of  tfaa  aaid  Kincaid  M'Kenzie  to  the  extent  pf  these, 
auma,  but  saatain  it  fusoil  ulm.' 

.  Kincaid  M*Kenzi6  hnd,  in  the  meantirae,  let  the 
property,  and  pnid  the  feu-dntiet,  arid  expoied  the- 
pfoperty  for  aale  in  I8IB,  of  hiri  own  accord,  ac  tras- 
tee ;  and  also  in  1820,  with  conient  of  Jolin  M'Ken- 
aie. Ill  September  1821,  the  pnranera,  ai  tnperiora, 
demanded  payment  of  pait  and  future  feu-dnties  f^bm 
Kincaid  M'Kenaie.  In  April  1822,  he  intimated  thAt 
John  M'Kenaie,  and  not  he,  iraa  the  vMsd.  In  Sep. 
tember  1828,  the  pursnerg  brought  the  present  action 
igainit  Mr  Kincaid  M'Kenaie,  condading  against  ' 
•'  the  said  Kincaid  M'Kenxie,  as  trustee  foresaid,  and  in  hia 
pmonal  andindividual  cb|iacily,  to  mtke  payment  to  them,  the 
-aaid  punuen,  of  the  fbrcaaid  principal  sum  of  £5S9  Sterling,  of 
■nears  of  feu  duties  due  at  ^d  preceding  the  said  term  of  Wbit- 
■unday  last,  and  of  the  taid  sum  uf  ^£138,  10.  6.  Sterling,  being 
the  legal  interest  of  the.several  half-yearly  and  lermly  feu-duties, 
composing  the  said  principal  sum  of  £669  Sterling,  from  the 
respactive  lenna  at  wbicb,  by  the  aaid  feu-con  tract,  .the  said 
lialfjrearly  and  Ihmly  feu-dutiea  fel)  due,  to  tbe  aaid  term 
of  WhitstiAdly  last:  .'and  also  to  mike  payment  to  the  said 
purauen  of  the  (anber  interest  of  the  said  turn  ot£h89',  from 
the  said  term  of  Whitsunday  laat  until  paid  i  and  also  to  make 
payment  to  (be  said  pursuers  of  the  said  feu-duties  in  aJE  time 
coming,  and  iKat  hplf.yearlj  and  termly  as  (he  aame  aball  fait 
due  ;'  and  also  fully  ind  completely  to  imjilemenc,  fulfil,  and  per- 
.foftD  tbe.foreaaid  abligition  feldttvt'to  the  erecting  Of  Cmldings 
In' tbe  qaid  area  orpiece  of  ground,  to  the  value  and  cost  of^lOOO 
Steriing,  and  for  (bat  purpose  to  erect  additional  buildings  there- 
Dpon  to  the  value  and  cost  of  £900  Sterling,  or  to  pay  to  the  aaid 
pursuer*  tbe  sum  of  £000  Sterling,  as  dsmage*  on  account  of 
buildings  out  being  erected  to  tbe  value  and  cost  of  the  aaid  aum 
of  jCIOOO  Sterling  as  aforesaid." 

Dnriag  the  dependence  of  the  action,  Kiooaid  M'- 
Kenaie died,  when  the  caie  wai  transferred  againvt 
Charlei  Peargon,  accountant,  ^ua  trustee  of  Gallaway, 
and  againit  Mr  Kincaid  M'Kensie'i  private  truateea. 
Mnttial  case*  having  been  given  in,  the  pnrauera 
pleaded — I.  The  defender  having  adopted  the  fen  of 
the  aubiecta  in  qaeation,  taken  poMession  tliereof,  paid 
feu-dntiea,  and  otberwite  acted  a*  proprietor  in  the 
manner  itated  in  the  condesceodence,  ao  a<  for  a  leriea 
of  yeara  to  prevent  the  porinera  from  resuming  their 
original  right  in  those  aubjects,  it  not  now  entitled  to 
reaile,  but  ia  bound  to  implement  alt  the  obligation! 
which  tbe  feu-contract  imposed  on  tbe  feaartj  their 


bein,  diiponeea,  andasaigneea  in  th«  tern. — II.  Iboub 
it  shall  appear  that  the  defender  has  not  reaerred 
funds  of  the  trust  sufficient  to  answer  the  puraoers' 
claims,  he  ia  personally  liable  to  make'  good  tbeae 
claims,  in  respect  of  the  facts  condeacended  on. 

Answered— ^I.  The  oblintion  on  Mewra  ElphinstoA 
and  BoorhitI,  the  original  feuara,  to  bnild  houses  to  tiit 
ralue  of  £1000,  within  five  yeara,  having  been  duly 
implemented ;  or  a;t  all  events,  having  been  merely  a 
personal  obligation,  and  never  con(tituted  a  real  -.buh- 
.den  on  the  lands,  did  not  transmit  Agaiiist  Mr  Calla- 
way the  •bankmnt,  i^nd  Mill  len  against  the  ^espo^• 
dent,  Btt  trustee  for  his  creditors. — II.  The  defender 
did  not,  by.  adoption  of  thd  feu  or  otherwi«e,  render 
himself  or  the 'creditors  responsible  for  any  of  the  ca- 
sualties or  prestations  exigiote  under  the  feu-twntract, 
as  against  (he  original  fen«rs,  or  against  the  bank- 
rupt ;  and  there  is  no  ground  in  law  or  Justice  npoit 
which  .he,  or  they,  ean  be  held  liable  for  theM  casnat- 
lles  and  pceatations,  more  eiipecinlly  snbaequent  to  the 
.ilecr6e-arbitral,  by  which  it  was  found  that,  in  tbe  cir- 
cumstances of  the  case,  the  disposition  by  the  hank- 
rapt  in  favour  of  Mr  John  M'Kenaie  waa  absolutory 
III.  No  party  is  liable  fur  the preatatibni.  and  oMuat- 
ties  exigible  from  a  feu,  who  has  not  acquired  and 
completed  the  Feudal  character  and  relation  of  vassal, 
by  infeftraent  liolding  of  the  superior;  and  withoat 
.examining  the  right  of  a  v'nssai  to  refute  invito  domtna, 
it  is  an()i)eatianable  that  a  person  who  is- merely  the 
diaponee  of  a  vassal  may,  ataiiy  time  prior  to  his  own 
infef^ment,  abandon  and  renounce  hia  right,  ao  far  as 
regarda  the  superior,  upon  whom  tlie  Iftw  bestows  no 
right  or  title,  and  no  inenns  to  compel  tlie  disponeeto 
execute  the  prece'ptp'faa«ine„  and  complete  the  feudal 
character  and  relation  of  vassals — I V.  The  respondent 
being  a  trustee  for  behoof  of  creditors,  and  having 
merely  obtained  a  general  adjudication  in  terms  of 
thq  Bankrupt  Act,  is  in  a.situation  a  great  deal  more 
favonrable  even  (haj)'*  personal  disponee,  and  ift  ea- 
titledi  in  all  the  circiuns^iices  of4;)ie  case,  to  disregard 
the  f^n,  on  tlie  part  of  himself' and  the  Creditors,  and 
refuseliability  as'va*Bal;and  the circumstanoea  (alleged 
by  the  pursuers,  as  they  are  admitted  or  can  be  proved, 
.are  not  such  at  to  create  any  ohligatign  to  complete 
his  right'b}^  special  adjudication,- Ar  by  special  dispcH 
sition  and  infeftment, — Vi  Even  if  the  respondent  had 
obtained  a  apecial'  decree  of  adjudication  or  apecial 
conveyance,  and  had  also  taken  infeftment,  he  would, 
in  the  circnmstances  of  the  case,  have  been  entitled  to 
refute ;  or,  at  leatt,  he  would  hare  been  entitled  to  re- 
nounce his  infeftment,  so  as  to  leave  the  bankrupt  the 
vassal,  or  to  reconvey  to  the  bankrupt,  so  at  to  re- 
invest him  by  new  infeftmeHt,  mure  especially  aeeing 
that,  in  order  to  avoid  discussion,  the  respondent  hat 
offered  to  account  for  all  that  he  has  drawn  from  the 
subjects  during  tbe  interim  possession  lie  had  for  the 
benefit  of  all  concerned. — VI.  The  superior,  in  such  a 
case  as  the  present,  is  entitled  to  resume  the  subject 
of  the  feu  by  declarator  of  non-entry,  or  utherwiM, 
and  in  to  far  as  he  has  sustained  damage  by  the  bank- 
rupt's failure  or  inability  to  implement  the  obligatioM 
due  by  him  as  vassal  infefl,  he  may  be  entitled  to  rank 
on  the  bankrupt's  estate  for  the  amount  of  those  da- 
mages.   But  tttis  is  the  whole  extent  of  hi*  right  and 
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or  hifl  remedy. — VII.  If  any  one  iit  lUble  besidu  the 
bankrupt  in  the  fen-duties,  catQ«]tiea,  and  other  preR- 
tations  exigible  undef  the  Teu-contract  by  t^e  porauen, 
■  a*  fuperiura,  it  i«  Mr  John  M-Keniie,  wtio  took  in- 
fefimrnt  on  an'  abHolute  diipusiticin  in  (lis  favour  by 
the 'bankrupt,  and. who,  uift&r  that  di^potition  andin- 
feftment,  (ucve«sfully  asserted  hi«  excloRive  right  to 
the  property  ai  the  undoubted  proprietor  and  Tn'sal 
ill  the  landji. — VIII.  Thd  condu»ion»  of  the  presi-nt 
solibn,  •«  far  aa  they  are  directed  against  the  defen- 
der personally,  or  individual!  v,  ere  groa nd I ea«,  seeing 
that  he  acted  throoghont  exclusively  in  his  cliaracter 
'«F  trustee.  . 

The  Lord  Ordinary  made  avizandnm  to  the  Second 
Division,  and  their  Lurdxhips  urdered  a  hearing. 
At  advising, 

Tlie  Lord  J>iil'cj-Clerk  la'ii^tCer  atteiiSiiigUUhe  nhii]e  bcVi 
oF  tbe  ease,  lo  lli«  concliigions  of  the  eummonB,  nnd  the  defenres 
propounded,  he  hud  formed  ■  derided  opinian  Ifaut  the  cunclu- 
tiam  of  [hg  luniiiionii  cduld  noC'be  maintained.  .  Williio)  Gal- 
Uiray  took  potseiiiion  and  infefimeni  on  an.  unexecuted  procura- 
tory  oFtbe  piece  of^ontid  in  question,  which  was  part  of  Lei  ill 
Liiiii*,  and  thougbt  uf  nine  for  feuing.  Mr  Gullawaj  bccwne 
bankrupt.'  But  he  liad  granted  prenoitalf  aiv  out  and  out  heri- 
table «ecuritf  over  it  lo  Jobn  M'Keniie,  wbo,  no  doubr,  gave' a 
back-bond  binding  himielf  to  reconvej  it,  on  payment  of  the 
monej  advanctd  by  hiiri  on  it.  .  The  tranaaction  wai  a  facit 
II n exceptionable.  Gallaway  was  then  sequestrated,  snil  Kincaid 
M'Keniie  wa^  elected  trustee ;  and,  ai  officer  of  tbe  Court,  tdbk 
from  the  bankrupt  all  tbe  riglit*  that  .were  in  him  renting  «he 
g;roand  in  question.  He  doubted  tbe  leifalily  of  tbe  security  lo 
John  M'Kciizie,  and  look  tneasures  for  beboof  af  tbe  erediiora 
10  reduce  it,  when  a  reference  wa«  entered  into  lo  Lord  Core- 
faoute,  tvho  pronounced  a  decree -arbitral  in  \H\9,  tnatsining 
John  M>Kenzie'8ri)>ht.  In  tfaemeiintime,  tbe -trustee  bad  taken 
poasmion.  and  undJKfpiiiedly  drew  ibe  renta,  snd  paid  the  fiiu- 
duiy  for  four  fears,  up  to  the  end  of  1B18.  It  was  drmonainted 
by  tbe  award  that  the  trustee  had  ai>  right  to  tbe  ground,  and  so 
be  gare  it  up.  It  is  true  he  had  previously  attempted  lo  sell  it, 
sndifterward*  joined  with  John  M'Keniie  in  exposing  it,  with 
B  view  10  faciU.lile  Ihe'nale.  The  inisteetild,  irrer  the  award  by 
Mr  Craiittaun(Lord  Ojrrbouae),  behad  no  farther  interest)  and 
Ibat  (he  suspenders  must  look  to  John  M'Keniie  ai  the  vassal. 
Then  this  action  wns  latsed,  to  find  the  trustee,  the  true  vassal, 
&C.,  liable  forsU  the  bygone  feu .dulini  and  for  those  lo  come,  in 
terms  of  the  original  feu-contrsct.  He  could  see  no  evidence  to 
warrdnt  this.  The  trustee  never  took  infeftment  in  this  part  of 
the  ground.  There  was  only  the  general  adjudication  of  the  bank- 
rupt's.-pruperty  as  .trustee.  The  decision  in  ihe  cue  of  Kirk- 
ham  t,  GibioUj  OS  affirmed  by  tbe  House  of  Lords,  was  clearly 
-  inapplfcBble  as  an  authority.  Tbere  tGa  feu  was  of  lital  impor- 
tance, ind  th£  works  eould  not  have  gone  on  for  a  day  Without 
it.  They  must  have  gone  to  pieces  from  not  being  worked.  In 
that  case  the  friends  of'the  parties,  before  the  sequestration,  had 
worked  ihem,  lu  prevent  them  being  destroyed.  Then  after  the 
sequestration,  (he  trustee  took  possession,  and  was  infeft  in  tbe 
leasehold  projierty,  and  euntinued  for  several  yesra.  He  became 
VsMat.  It  did  not  signify  because  he  only  took  base  infeflment. 
But  tbere  was  no  such  conduct  here  On  tbe  part  of  Mr  Kineaid 
M'Kenxie.  He  took  possession  under  the  general  adjudication, 
and  drew  the  rents.  He  was  so  far  liable.  He  paid  the  feu- 
duiies  durinfc  this  period. 

I^nt  Glenlft  was  of  tbe  same  opinion.  He  did  not  see  how 
the  action  could  be  maintainrd,  and  he  had  waited  with  impatience 
to  bear  any  ibing  in  support  of  it.  Look  at  tbe  pursuers'  pleai 
in  law.  Had  M'Keniie  done  any  thing  to  show  that  be  adopted 
Ibe  feu?  In  tbe  true  situation  of  parties,  had  he  done  anytbing 
that  was  unreasonable?  BeihougbtnoL  Oallaway  was  denuded 
by  tbe  general  adjudication  ;  and  the  Lord  Ordinary,  wbo  passed 
tbe  interdict,  gare  the  trustee  power  of  sale.  Tbere  was  a  spe- 
cial disposition  tobimofsill  the  ground,  excepting  of  thai  granted 
to  John  31'Keiiiie.     A  power  (o  reduce  thB(  .was  all  that  vtas 


'arrear.  Nor  was  he  to  let  tbe  property  lie  waste.  None  of  tbe 
autlioritjA  go.farlher  than  Ihia,  that  the  party  must  pay  the  feu- 
duties  as'tongaa  he  .was  in. possession,  but  not  tfaat.be  wu  to 
keep  it  for  ever,  and  be  liable  fur  them.  In  Fruer*!  case,  ( Kirk- 
bam  u.  Gibson)  tbe  circumstaoces  were  very  different;  the  iJjis- 
tee  was  inleft,  took  possfssion,  and  used  the  coal.  But  here 
tbere  was  nothing  in  the  conduct  of  tbe  trustee  which  implied 
that  be  took  up  the  feu.  He  tbopgfat  tbe  defences  ahould  be 
sustained. 

Lord  Mtadoaiant  concurred.         '-,--' 


Funuefs'  Authoritics.-^Bsnklon,  Tl.  9,5,  par.  53.  L.  2,  d. 
I,  sec.  5.  p.  IS9.  Stair.  II.  3.  32 ;  III.  2.  7.  Cockbum  Ross 
e.  Hmot's  Hospital,  Jiince,  IBI5.  Cnig,  L.  3,  d.  4.  sec.  5, 
p.  479.  Stair,  II.  4,  46,  p.  069.  Dirleton's  DoQbts,  vote 
Fens.  Stewart's  Answers. .  Jamaa  Balfour  v.  Walter  Cook, 
W.S.,SOth  MHy  1817.  not  reported.  MarquU  of  Aberconi  b. 
M«rnoch's  Trustees,  SfBlh  June  1HI7,  F.  C  Msgistrates  of 
Inverness  s.  Bell's  Trustees,  SSib  November  1627;  S.  arid  D. 
Napier  v.  M'Gavinl  Slst  May  IB31,  Scot  Jur.,  III.  p.  458. 
Ure  D.  JeTrey,  27lb  January  I8S4t  Morrisen  v.  Miller,  &c.  9th 
February- 18^.  M'Lyvont  s.  Kughes,^  Febmsry  14,  1827. 
Thomson  t.  M'Lacblan.  June  24,  18^9.  Sym  v.  Charles,  Uh 
18,  [B30.     M-Mair  r.  BroomGelds,  June  24,  183a 

Authorities' for  Defenders Stair,  11.  1 1,  6.  DirletonSt  Stew- 
art, core  Feus.  Kilk.  ro«  Feu-duty,  No.  2.  Wallace.  SSlh 
June  1789i4I95  Abercom  n  Marnoch's  Trustees,' 2Bth  June 
1817.  Moglhtrates  of  Inverness' v.  Bell's  Trustees,  98lb  No- 
vember 1827.  Napier  V.  Spiers'  Trustees,' Slat  May  lEQI. 
Wyllie  s.  Duncan,  8tb  Decetabu-  1803;  10,899.  Rollo  t.  Mur- 
ray, 26ih  March  1629 ;  4)85.  Cockbum  s.  Troltera',  aOth  Ja. 
nuary  16.19;  4187.  Wingram  o.  Idington,  I9th  July  1665; 
4187.  Hamilton  t^  Burleigh.  2ad  January  1712;  4189;  4191. 
Biggarn.  Scuft,  I3[ti  July  1738;  4191:  Scott  ■.  ScoU,  fiSth 
July  17.181  £Irhie«,  No.  4,  Superior  and  Vassal.  Biggar; 
Mor.'4l94.  Ferrierand  Lyell's  Trustees  v.  Hector,  24th  Mar 
lS2-2j  I  Shaw's  Apped  Cases,  159.  BalUntine,  19tb  Novem- 
ber I68J,  10,230;  Garden,  34 th  July  I7M,  IO,-.275;  AlUn,  igth 
July  1780,  I0,a}5i  Stewart,  IBth  May  1792.  I0,<2a2j  Wyllie, 
ath  December  I80S.  10,209.  Martin,  -JSi  June  IWS,  No.  5, 
Appendix,  tore  Personal  afid  Real;  Msdnlyre,  3d  Februarr 
1824;  2^8.  and  P.  664;  Gall,  Sth  February  1629.  10,306;  Ar- 
gyle,  13[h  February  1730,  10,306;  Siiriing,  29^1  December 
1756,5,  Supp.  3-.^ 

Second  Division — Lord  Ordinary,  Fullerton.— .^e<.  Jama- 
son.  Pyperi  Alexander  Boyd,  VLS.,  Agent.— .<4Il.  Hulberfurd, 
.Shan;  Gibsvi^Cpiig and  Wuidlaw,  W.9.,  AgenU.— Ur  Fsi- 
.gusoB,  Uerfc,— [J.  tr.if.]  ,  ■ 

2fcA  January  183*. 
No.  168. — Robert  Allan  &  Sov,  Pttuuert,  v. 
Thomas  MAMsriELS,  Defender. 
Heritable  Creditor — Trustee — Liability — Httd  xal  rdnoM  le 
lui^cl    B  irttMUt  en  a  tefueilrafed  tUaU  in  liattiUji  fir  Ms 
pricr  i^a  m^el  tuli  by  kim,wiii  emutnl  i^an  teriMU  atdiw 
tor,  that  he  had  failed  lo  lake  a  bond  afeavtionjbr  Uu  ptittfrem 
Ihe  pvrekater,  lo  tobont  ht  had  graaled  no  diipoiilim,  titd  >nlo 
oflerwardi  renuuaced  the  purekaae, 

Tlie  parsneri  brought  u  action  egainit  the  defen- 
der, setting  forth,  That  in  I  SiS,  Mr  Stuart  of  Duneam 
hatl  granted  to  the  pur«uera  an  heritable  aecuritf  for 
£9500,  with  a.  puwer  uf  aale,  Ac,  over  eubjeeti  in 
Mi>raf  Place,  Edinburgh,  and  other  property  belong- 
iug  to  him ;  that  thereafter  Mr  Stuart  liad  been  le- 
qnegtrated,  and  the  defender,  on  6th  October  18S8, 
had  been  confirmed  trustee  on  hi*  eetat«  ;  that  tbe  pur- 
suer! had  agreed  to  allow  the  defender  to  tell  the  eub^ 
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jecU  in  Moray  Place,  which  wbre  accordingly  sold 
nnder  articlei  uf  ronp,  unctioned  by  the  poreuera,  to 
Hugh  Falconer,  hntel -keeper,  on  Sd  Jane  1B29,  for 
£iNO0 ;  that  althoDgh  it  was  a  condition  of  the  article! 
of  ronp  that  the  purchnser  ehonld,  Within  ten  dayt, 
grant  bond,  with  a  sufficient  cautioner  for  the  price,  on 

Stin  of  forfeiting  the  aahjects,  and  being  liablein  one- 
fth  of  the  price,  ia  naioe  of  damages,  the  diifender 
had  failed  to  exact  a  bond  from  Falconer,  to  whom  he 
had  teded  poaaesiion  of  the  aubjects,  and  who  had  now 
become  bankrupt;  and  therefore  concluding  that  the 
defender,  either  personally  or  as  trustee,  ithould  be 
found  liable  to  the  pursuers  in  the  price  for  which 
snid  subjects  had  been  sold.  A  record  was  made  up, 
in  which  it  was  admitted  by  the  pursaen  that  no  dia- 
position  had  been  granted  to  Falconer,  and  that  about 
■  month  after  the  present  action  had  l>een  raised,  an 
arrangemeat  had  been  made  between  him  and  the  de- 
fender, whereby  Falconer  renounced  all  right  to  the 
B&bjecta.  The  defender  averred  that  Falconer  had 
improved  the  premises,  and  that  as  soud  a  market 
might  still  be  got  for  the  bouse ;  And  he  maintained 
that  no  relevant  grounds  were  stated  for  holding  him 
liable  for  t^e  price  of  the  house,  which  was  still  avail- 
able as  a  security  to  the  pursuers,  who  had  acquiesced 
in  his  proceedings  with  Falconer,  with  whom  no  bet- 
ter arrangement  oonid  have  been  made. 

The  Lord  Ordinary  (Corehoow),  on  SlstJune 
1833, 

"  Findi  that  the  concluiion  of  the  lummons  li  not  Kgnlirlf  uid 
IssbUj  deduced  from  the  premim,  and  tbererore  dinoiwes  tbe 
action,  uaoiliiei  the  derender,  and  deeemi;  Finds  the  defender 
entitled  to  eipeaael,  and  remit!  the  accouDt  thereof,  when  given 
in,  to  the  ludjtor,  to  tu  and  to  report  ;  reterving  to  the  pnraner 
bii  right  lo  bring  a  new  action,  aa  accords." 

"  iVetf.— The  lummoni  set>  forth  that  the  defender,  in  the 
capacit;  of  truitee  for  the  creditors  of  Stuart,  and  also  at  em- 
ployed by  the  pursuer,  undertocA  to  aell  certain  mibjecta  belong- 
ing to  Stuart,  over  which  the  pursoeri  held  an  heritdble  BCfrurity ; 
that  he  lold  them  to  Falconer  for  £4800,  and  that  be  put  Fal- 
coner into  poueaiion;  but  having  neglected  to  take  a  bond 
with  caution  for  the  price,  in  terms  of  the  ardclee  of  Mie,  and 
Falconer  having  become  tunlnupt,  the  price  cannot  now  be  re. 
ctivered.  From  these  premises  the  summons  concludea  that  the 
defender  is  liable  to  the  pursuer  for  i£4800,  the  price  wliich  Fal- 
coner agreed  to  pay.  Thiaconcluiion  might  have  been  regularly 
and  legally  deduced,  if  the  summons  hxd  set  fori h  that  the  de- 
fender bad  not  only  neglected  to  take  a  bond  for  the  price,  but 
had  made  over  the  subjecta  by  ■  disposition  to  the  purchaser,  in 
consequence  of  which  the  aecnriiy  was  lost.  But  that  is  not 
set  forth,  and  it  is  admitted  in  the  condescendence  that  ft  ia  not 
the  fact.  The  pursuer's  security  is  as  ralid  ai  it  was  before  the 
■ale,  and  the  latgect  may  be  as  valuabte ;  perhapi  it  Is  more 
valmble,  if,  •*  the  defender  allegev.  Falconer,  while  in  posses- 
sion, expended  considerable  soma  in  altering  and  improving  the 
liouBe.  The  punuer  therefore  holding  his  security  as  valid  as 
it  was,  can  clsjm  l^oi  the  defender  only  ibe  loss  which  ha  baa 
■nBtained  in  conaequenee  of  the  transaction  with  Fnlconer  not 
taking  effect ;  that  is,  the  difference  between  the  value  of  the 
security  now,  and  what  it  vni  at  the  time  of  the  siile  (if  Its  value 
tiaa  been  diminished}i;uinBtnnicaMia,  for  example,  loss  b^delap,. 
expense  of  a  new  sale,  and  ao  forth,  being  It^ether  the  sum  due 
in  name  of  reparation  or  damage,  which  may  be  beat  assessed  by 
the  verdict  or  a  J  uty.  Though  a  law  agent  is  subject  to  high 
responsibility,  it  cannot  be  maintained  that  by  neglecting  a  ne- 
cessary etep  In  conducting  a  aale,  be  is  to  ipn  to  be  held  the 
purchaser,  though  that  ptrhapa  might  be  inferred  if  he  bad  sold 
the  sulqecl,  and  by  neglect  had  suffered  the  price  to  be  loaL 
Xbe  case  of  Leslie  v.  M'Donald,  to  wbi<'h  the  pursuer  refers, 
doss  not  apply.     There  the  defendcr'a  prcdeccssut  being  a  taw 


agent,  neglected  to  Intimate  an  assignation,  which  was  therefore 
absolutely  ineffectual ;  and  after  the  lapse  of  90  years  it  was  prp- 
sumable  that,  by  tbe  nullity  of  the  an^jgnation,  tbe  sum  issimed 
waa  lost.  It  cannot  be  presumed  in  tbis  case  that  by  tbe  nullity 
of  the  sale  tbe  price  is  loat,  far  tbe  aul^jecc  ia  extant,  and  may  he 
sold  for  tbe  same,  or  a  greater  price." 
The  pursuers  reclaimed : 

Lard  GiUiei — There  bss  been  no  loss  here  hitherto.  Take 
the  ease  of  an  iniurance,  where  an  action  ia  brought  before  tbe 
ship  is  lout.  Tbis  acttOB  Is  equally  premature.  Tbe  serurity 
ia  not  lost  yet  I  waa  satisfied  with  tbe  reasoHing  in  the  Ltad 
Ordinary's  note,  and  I  have  beard  nothing  to  shake  it. 

Lordt  Craigie  and  Balgray  (The  Lord  Preaident 
being  absent)  agreed,  and  the  Conrt  adhered. 

First  Division Lord  Ordinary,  Corehouse. — Aci.  Rutber- 

furd;  John  Wight,  W.8.,  Agent— vf/f.  Skene;  J.  &  L.  Darid- 
aon  and  Syme,  W.S.,  Agents.-JVIr  Uell,  Clerk.— LCD.] 


2Hk  January  1834. 
No.  169.— WiLLiAU  FAnQUftAR,  Strtpender,  v.  Wil- 
liam Sloanb,  Charger, 

Bill  of  Exchange — Oneroaity — Proof — CiraiBUlaneei  in  taiuk 
Meld  proved,  bg  the  ckarger'i  mlmiaiinu  on  rrconl,  lliat  la  a  f  no- 
lias  icitk  tkt  draioer,  hi  mat  not  an  onervui  bona  fide  iolilir 
of  Uie  UB  etofgerf  on.  wAtcA  had  bten  auigiudto  kim  BfltrU 
had  bttn  diiioiiourtd  and  protaled. 

■  On  2Sd  May  1828,  George  Gilbert  Thomson,  mer- 
chant in  Leith,  granted  a  promissury-nate,  at  six 
months'  date,  to  the  suspender,  who  was  agent  for  the 
Oilcomston  Brewery  Company,  and  for  EUmie  and 
Company  of  Aberdeen,  houses  connected  with  each 
other,  to  whom  the  debt  contained  in  it  was  dne  by 
Thomson.  The  suspender  indorsed  the  bill  to  George 
Elsmie,  manager  of  the  company,  and  Elsmie  in- 
dorsed it  to  Charles  Murray  Rennie,  distiller  in  Aber- 
deen, at  whose  instance  it  was  protested,  nnd  a  charge 
given  to  TboiDKon.  When  this  charge  had  nearly  ex- 
pired, Sloane,  the  friend  and  neighbour  of  Thomson, 
came  forward  and  paid  the  hill ;  and  having  got  an  as- 
•ignation,  he  charged  the  suspender  (to  whom  Ren- 
nie  being  aware  of  the  clrcumAtances,  hud  given  no 
charge)  to  pay  the  contents.  A  xuspension  was  pre- 
tented,  on  the  eround  that  Sloane  had  Uken  up  the  bill 
for  Thomson's  behoof,  and  whs  not  an  onerous  ianii 
Jidt  bolder  of  tbe  hill.  Lord  Meadowbank  found  it 
competent  to  prove  non-onerosity  by  the  charger's 
oath  only ;  but  the  Court,  on  22d  Deceraber  1830, 
holding  that  there  was  a  difference  between  the  case 
of  a  hill  indorsed  currenle  Urm'tHO,  and  one  indorsed 
after  it  had  beoome  due,  and  been  protested,  altered, 
and  remitted  to  receive  a  condescendence  of  the  sus- 
pender's averments,  with  the  view  of  granting  a  dili- 
gence, if  necessary,  to  get  inspection  of  the  charger's 
books,  &c.  After  a  record  had  been  closed,  an  addi- 
tional condescendence  atrcs  naviter  was  allowed:  when 
it  appeared,  that  during  the  dependence  of  the  sus- 
pension, both  Thomson  and  Sloane  hnd  become  bank- 
rupt, and  that  the  latter  had  ranked  on  Thomson's 
esute  fora  dehtof  £36,  17.  7.,  but  did  not  claim  for 
the  bill  in  question,  on  which  ground  it  was  argued, 
the  charger  bad  virtually  discharged  Thomson,  and  ao 
lost  recourse  on  the  suspender.  The  case  then  came 
to  be  debated  on  the  statements  and  admissions  of 
parties  In  the  record  and  additional  record,  the  must 
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important  of  whkfa  will  tipppar  frflm  the  fffllowiog  io- 
terlocutor,  pronounced  by  Lord  rull^rton  on  lltb 
July  1833  : 

"  The  Lord  Ordiniry  haviitg  beard  p»rtie»'  proeartton,  mmJ 
considered  ihe  closed  record,  and  proceu.  Finds  cliat  the  pro- 
mjaiory-note  now  charged  on  wa»  ^nted  by  George  Gilbert 
Tbomaun  lo  the  suspender,  and  was  iiiiloraed  bj  him  to  George 
Elimie,  and  by  George  Klimie  to  Chirles  Murray  Rennie : 
Finds  tb»t,  upon  [be  bill  falling  due,  it  wot  protealcd  for  non- 
payment by  ibe  «iid  Charles  Murray  Reimie,  wbo  charged  tb« 
granter,  Thonnwii,  on  teiter-i  uf  lionii]ig.  but  did  not  do  diligence 
against  tbe  luepender  and  the  other  indorser  :  FIndi  it  admitted 
hy  the  charger  tfaat,  aAer  dillgeoce  was  TMeed  and  followed  out 
by  lUnnic  agninsc  Tbomioo,  '  payment'  wa*  '  offered'  by  the 
charger  to  Rennie,  wbo  gntnlcd  an  assignation  of  tbe  diligence 
and  note  to  (he  chnrger :  Fiuds  it  admitled  hy  tbe  cbarger  that 
Tbomion  was  Bolvent  at  the  time,  but  ibat  no  stepi  were  takeD 
by  the  charger  ugauist  him  for  obtaining  payment :  Findi  that, 
while  it  is  admitted  by  tbe  charger  that  the  tender  of  payment 
wju  nude  hy  him  to  Rennie  tbe  holder,  be  does  not  exiriicitly 
deny,  on  tbe  record,  the  averment  of  the  suspender,  tfaat  De,  the 
charger,  acted  in  tbe  treriaaclion  as  tbe  trustee  and  agent  of 
Thomson  :  Finds  that,  in  these  circum stances,  the  cbarger  is  not 
entillod.  in  a  quettion  with  the  suspender,  to  the  cbaracter  and 
pririleges  of  an  onerous  and  iena  fide  holder  of  the  oot«  ;  and 
therefore  suspends  tbe  letters  rimiilicUer,  and  decerns  :  I^da  tbe 
suspender  entitled  to  expenses,"  Sic 

The  ohftrger  reclumed,  bat  tbe  Court  adbered. 

Chatger'a  Authorities. — Pattisooir.  Campbell,  17tb  January 
1627 ;  Shaw  &  Dunlop,  Vol.  V.  p.  206.  Muir  and  Company 
».  M-Doni.ld  and  M'Nab,  3d  March  1B31. 

First  Division — l«rd  Ordinary,  Fullerton. — Ml.  Skma  asd 
Neares;  John  Mi    '    '     "  "  "      '  ...    - 

Muidmentj  Htowi 
Clerk— EG.  Z).] 


iSlh  January  IBS*. 
Jio.  170.— JouH  Campbell, PursHn-,  v.  John  Caup- 

BBLL,  ClaioMHl. 

Proof— Witness — A  truilct  fir  a  party,  tuppntU  loit  dnJ,  it 

an  admlaiNt  vitaest  /nr  >  ciaimaHt  fin  an  oclinn  ef  MubipU- 

jioiiiding  and  eianeTBlien  <U  tht  ItuMm's  inttaiKi),  (a  ^roM  tin 

Mr  Campbell,  of  Ormidale,  raised  a  procoM  of  mnl- 
tiplepoindin^,  to  get  exoneration  and  diacbarga  of  a 
fund,  bald  by  him  u  truatee  for  George  Campbell, 
who  bad  sailed  for  America,  and  wa*  inppoMd  to  bare 
died  on  tbe  paiMge.  Tbe  fand  wai  claimed  by  tbe 
claimant,  John  Campbell,  as  heir  of  George,'  bat  this 
claim  was  objected  to  by  the  sisters  of  George,  on  tbe 
ground  that  Le  might  be  still  alive.  A  proof  of  the 
death  of  George  was  allowed ;  aiul  Mr  Campbell,  of 
Ormidale,  was  bimtelf  cited  as  a  witness,  bat  objected 
to  giving  evidence,  on  the  ground  that,  although  be 
had  no  pecuniary  interest  in  tbe  ease,  his  exoneratiou 
might  be  afterwards  objected  to,  if  procured  by  bis 
own  evidence,  especially  as  there  was  no  penuria 
tetlium,  seeing  Captain  Kirk,  with  whom  George  Camp- 
bell sailed  from  the  Clyde,  or  some  of  tbe  orew  might 
be  got  to  prove  hig  death. 

Answered — The  examination  of  Mr  Campbell,  of 
Ormidale,  will  be  equally  good,  whoever  mav  be  fotind 
entitled  to  tbe  fund,  or>althot)gh  it  should  m  mereljr 
paid  into  Court.  His  co-trusteet  are  dead  ;  itnd  as  to 
Captain  Kirk,  he  dind  on  the  passage,  and  tbe  claim- 
ant  faai  not  been  able  to  find  any  of  tbe  crew.  The 
ct)mimnioDcr  (  Mr  Moir,  Sltoriff-yibatitute  of  Lanark- 


shire,) thought  the  objeotien  not  well-fonnded,  but 
reported  it  to  tbe  Court,  allowing  tbe  deposition,  in 
tbe  meantime,  to  be  taken  and  sealed  up. 

£>nf  Ai^ay.— It  is  admitted  on  all  bands,  that  Mr  Campbell, 
of  Ormidale,  baa  no  pecuniary  interest  in  the  result  of  tbis  action. 
This  is  just  one  of  those  cases  in  which  all  sorts  of  objections 
to  ronnexions  fly  off.  Who  are  so  likely  lo  know  of  a  man's 
death  as  his  connexions,  bis  father,  motber,  factor,  trustee,  and 
tbe  lib*?  They  are  tbe  penons  wbo  may  be  supposed  to  ia. 
quite  after  him  ;  and  are,  in  fact,  tbe  very  best  nitDesaat. 

Lord  Gilliet. — A  person  wbo  bas  an  interest  in  the  cause 
cannot  be  examined ;  but  if  there  be  no  interest,  there  can  be  no 
objection.  The  moment  it  is  admitted  that  the  objector  bas  no 
interest,  tbe  objection  is  at  an  end. 

Tbe  Court  repelled  the  abjection,  and  allowed  the  de- 
position uf  Mr  Campbell,  of  Ormidale,  to  be  opened  up. 

First  Division.— ,^ct.  Taitr  Lamont  and  Newton,  W.S., 
Agents.— ..YZf,  Grabam  Bell  t  MlUer  and  Forbes,  W.S.,  Agents. 
— Mt  Bell,  Clerk— [C.  D.] 


25lh  January  1834. 

No.  171.— John  M'Taogart,  Sef,,  Ker's  AssiotrESf, 
Pursuen,  v.WiLLiAta  Jifzrey,  Jamrs  W.  Robek- 
TOB,  AMD  WiLLiAU  Watsdw,  Defenders. 

Title  to  Pursue— Bajib nipt— Seijueatration— -Trustee—  Copart- 
nery in  oBice  of— Commissioners,  Negligence  of — Cautioner, 
Liberation  of— Expenses — Prior  la  tlu  elrclion  of  a  tmiMs 
on  ■  Kf  uesfrotnl  eitatt,  tht  eaadidatit  hanng  eickangid  IdMrs, 
afrteiiif  lo  itare  Ikr  csnoiuswit  wilh  taeh  olitr  ;  and  ana  (^ 
then  Aocing  obtaitud  hinitlf  etccUd  Ihntigh  llit  imtrumttitaiilf 
Iff  At  Blier,  via,  theugh  not  a  ertditor,  Md  a  vnitig  of  maa- 
daitt  Jrotn  ereditors  ;  and  having  recrioed  £90  o^uid  comntt^ 
non;  and  thtlrtuitt  hating  bten  guUtj  of  maloeriatian  in  <ifflce, 
and  lit  commiitionert  negltdjul  af  comparing  and  axatmning 
kit  accemit,  in  trrmi  oflkt  Bankrupt  Staluloi  and  a  nap  Irnt- 
lee  hosing  bein  elected,  and  tf/brs  vinding  up  the  tUata,  karing 
attigned  Id  crrtain  creditor!  all  tiaimt  againtt  tht  old  tmitet, 
it. — Betd,  I.  That  Ike  auigneet  had  a  title  lo  purtue. — IT, 
That  Ike  caulianer  mu  relieved  Jrem  hit  otligativn,  tkrtmgh  the 
negUgente  ef  ike  canmitsonsn. — III.  CmtanttKneet  in  iMbiak 
fiund,  that  Ike  tuoimonijor  damagtt  agaiiul  the  tilt  tmdidatt, 
on  Ike  ground  of  being  a  eoparlner  in  Ike  profit!  of  Ike  truitte- 
ahipf  wat  irreleoimiljf  laid."  •!¥.  Thai  coparinery  inlkeprofitt 
of  a  irutteeihip  leat  a  pactum  iUicitum,  and  that  Ike  taik  con-  , 
didatt  woi  not  liab/e  in  rtpttUion  of  the  £90  ihared  at  am- 
•nuridn. —  r.  That  though  the  condtiet  of  the  partt/  toko  ikartd 
IkeproJUtoflhecommitiionioai  rtprektHtiiU,  yel,at  ke  kadbttn 
tuaxitfui  In  trending  kimieif  oganul  an  urdaHM  mninDiw, 
ke  vol  entitled  to  ixpentet,  tu^ecl  lo  modification. 

The  estates  of  tbe  Gorbals  SpinniiM|  Company,  and 
of  Alexander  M'Kerlie,  aa  partner  uereof,  were  m- 
qnestraled  under  the  Bankrupt  Slatnte,  on  .l4th  Sep- 
tember 1815.  William  Jeffrey,  aocoantant  in  Glas- 
gow, and  James  William  Roberton,  merchant  there, 
were  caiididatet  for  the  trusteeship,  and  tkoagb  not 
creditors,  held  mandates  from  various  of  tbe  creditors. 
Prior  to  tbe  election  of  truatee,  Jeffrey  and  Robertoo 
interchanged  tbe  ftfUovring  letters  i-~ 

"  Ma  Wn.i.MM  JBrrasY — Gbugow,  SOd  September  IBI5.— 
If  J  am  elected  trustee  on  the  estate  of  the  Gorbals  Spinning 
CosDpany,  I  will  give  you  the  anc-h«lf  of  my  GommisaiDn  from 
said  eitate."  (Signed)        "  Jamis  W.  Roiutdm." 

The  letter  from  Mr  Jeffrey  to  Robertun  was^iear* 
ly  similar  I 

"  Mb  J.  W,  RaiiaTOti.— Tf  I  am  et«cted  trustee  on  tbe 
Oorbsls  Spinning  Company,  1  wl)]  commnnieate  to  you  tbe  otie- 
balf  of  the  commisslun  I  may  receive  from  tbe  said  estate.  I 
■m,''&c.  (Signed)       ••  W.  JarraBv." 

"  Clatsoa,  22J  S^lenber  ISIJ." 
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On  the  10th  October.  Jeffrey  wu  elected  trnBtee, 
and  thereafter  confirmed  by  the  Coart.  Mr  Watson 
beesme  cautiotier  for  him  to  the  extent  of  £lDOO,  snd, 
conjunctly  and  seferslly  with  him,  granted  a  bond  in 
the  usual  terms,  binding  himself  that  Jeffrey  "  ahall 
ftnd  will  manage  the  sfiid  estate,  in  all  respect*  con- 
fonn  to  tbe  Statute  under  which  the  lequettration  was 
Bwuded,"  4c  CummiMionert  were  thereafter  elected. 
The  trustee  entered  npon  the  management  and  rea- 
lised considerable  funds  ;  and  preparatory  to  an  anti- 
cipated  dividend,  the  commiiiionera  audited  hia  ac- 
counts in  the  fullowing  terms: — 

"  Glaboow,  Sil  ^HfvM  1S18.— -At*  meeting  of  tbe  rammii- 
■ioneriontheesUCeof  the  Gorbals  Spinning  Company  and  Alex- 
ander M'Kerlie,  they  examined  {he  mtromissiong  of  tbe  trustee 
on  the  laid  eatBtea,  as  abOTe  atited,  in  lerins  of  the  Statute,  and 
find  ibe  -balance  ai  aboTa  to  be  £3614,  2.  8.  Sterling,  aFter 
■Uoiring  the  deduction  of  tbe  trustee's  commiisian,  which  bk- 
boce  fidli  to  ,be  «  fund  of  division.  Thef  direct  the  trustee  to 
declare  a  dividend  of  2s.  In  the  pound  on  the  Hum  ranked  and 
entitled  te  dr^w  dividends,  and  to  pay  the  ssme  in  termi  of  the 
order  of  Court,  on  tbe  2d  day  o^-Svptember  iiexc." 

The  sura  sccruing'to  tlie trustee  amounted  to£lSO, 
On  the  3d  September  (the  day  after  said  dividend). 
Ruberton  acknowledged  receipt  of  £00  from  Jeffrey 
on  the  letter  of  agreement  above  quoted,  and  b1«u 
entered  it  of  the  same  date  in  hii  books  as  "  com- 
mission." Roberton  denied  this,  but  his  books  and 
the  letter  were  afterwards  recovered  under  a  dili- 
gence. No  procedure  on  the  part  of  the  creditors  or 
commissioners  took  place  till  l6th  May  1820,  a  pe- 
riod of  nearly  four  years,  when  tbe  commissioners 
again  audited  the  trustee's  accounts,  found  them  cor- 
rect, and  declared  a  second  dividend  of  sixpence  per 
pound.  At  this  date  the  sums  at  tbe  trustee's  debit 
amounted  to  £5713.  No  farther  steps  were  followed 
out  by  the  commissioners  till  May  1S26,  when  they 
agiun  examined  bis  accounts,  approved  of  his  report, 
and  of  the  transference  of  the  funds  belonging  to  the 
estate  From  the  Royal  Bank:  to  the  (ilasguw  Bank, 
amoooting  to  £3400,  for  which  he  then  produced  a 
receipt.  From  this  nothing  was  done  till  1829,  when 
new  oommisriionera  having  been  chosen,  called  on  the 
trustee  to  exhibit  a  state  of  his  accounts  and  intromis- 
sions with  tbe  funds  of  the  estate.  After  very  con- 
siderable delay,  Jeffrey  fumiahed  a  report,  showing 
the  funds  to  be  £3115.  Fo'r  £2^25  of  this  sum  he  pro- 
duced a  deposit-receipt  with  tbe  Glasgow  Bank,  and 
afterwards  an  additional  re^ipt  for  thebalance  of  £700 
with  the  British  Linen  Gpmpany.  '  The  commission- 
er* ordered  him  to  transfer  the  whole  funds  to  the 
Royal  Bank,  and  on  25tb  May  and  0th  June  1829,  he 
exhibited  receipts  for  the  above  sums  as  deposited 
with  the  Rofal'Bank.  Jeffrey  having  become  bank- 
rupt in  November  thereafter,  was  sequestrated,  and  re- 
signed his  office  of  trustee,  when  James  Ker,  account- 
ant in  Glasgow,  was  appointed,  and  his  nomination 
confirmed  by  the  Court  on  8th  January. 1830.  It  then 
appeared  that  Jeffrey  waa  considerably  indebted  to 
the  estate' of  the  Gorbals  Spinning  Company,  and  in 
particular,  that  a  deception  had  been  practised  r^;ard< 
iBg  tbe  £700  receipt,  as  he  had  drawn  the  money  from 
the  sum  in  the  Bank  on  tbe  8th  Jnne,  and  re-loiiged  it 
on  the  9th,  and  exhibited  the  receipt  as  in  addition  to 
the  farmer  deposit.  The  new  trustee  hiring  discover- 


ed this  deficiency,  and  other*  amounting  to  £l008,  a 
large  portion  of  which,  it  was  alleged,  Jeffrey  had  di- 
verteo  from  the  estate  to  bis  own  purposes,  raised,  in 
September  1830,  thepresentaction  of  count  and  reck- 
oning,  and  for  payment,  against  Jeffrey  and  Roberton, 
and  aUo  against  Watson,  to  the  extent  of  £1000,  the 
Riim  fur  which  he  was  cautioner.  The  summoDs,  inter 
alia,  set  fortbg 

"  That  James  William  Roberton,  merchant  in  GlMgow,  en- 
tered into  ail  agreement  of  copartnery  with  the  «aid  William 
Jeffrey,  so  far  as  regarded  his  office  and  interest  as  trustee  on 
the  said  sequo trilled  estates;  and  in  virtue  of  hii  parcnerabip, 
the  said  James  William  Bob«rtan  interfensl  trilfa  tbe  manage- 
ment of  the  said  estatea,  and  incromitted  with  the  funds  thereof 
in  an  illegal  manner,  in  consequence  of  which,  the  aaid  eslalei 
have  sustained  cooiiderable  loas  and  damage,  at  least,  (Kfe  «aid 
James  William  Rubenon  bus  drawn  or  received  from  tbe  sjud 
William  Jeffrey,  out  of  tbe  proceeds  of  the  Hud  estates,  various 
sums  of  money,  on  pretence  of  the  same  being  part  of  the  com- 
mitsion  charged  by  faim  against  the  said  sei^uestrared  estate^  for 
his  trouble  and  management,  or  on  tome  other  account  eoonected 
with  the  said  estates:  That  in  consequence  of  bis  conneetiuK 
with  the  said  estates,  tbe  pursuer,  as  trustee  fore«id,  required 
him  alao,  along  with  the  aaid  William  JeSVey,  not  only  to  ren- 
der a  full  and  particular  accourt,  both  of  their  joint  and  indivi- 
dual intromissions  with,  and  management  of  the  aaid  estates,  but 
also  to  make  payment  to  the  purauer  of  the  just  and  true  balance 
due  by  them,  or  either  of  them,  for  and  on  account  of  tbe  said 
sequestrated  estates,  at  least  ibat  tbe  said  James  William  Bolwr- 
lon  should  make  payment  of  whatever  aum  or  sums  of  money 
be  may  have  received  from  tbe  said  William  Jeffrey,  out  ofihe 
proceeds  of  tbe  said  estates,  on  pretence  of  being  a  share  of  hii 
commission  for  trouble  and  management,  as  afuresaid,  or  from 
any  other  person,  or  on  any  other  account  connected  with  the 
said  estales,  together  witb  the  legal  interest  of  auch  sums,  froa 
the  dates  at  which  ha  may  have  received  tbem  ;  and  alto,  that 
he  ahoold  make  payment  to  tbe  pursuer  of  whacever  loss  and 
damage  may  have  been  sustained  by  the  said  estates,  in  conae- 
quence  of  the  said  Jamea  William  Roberlon's  interTerence  there- 
with as  a  partner  therein  with  tbe  said  William  Jeffrey." 

The  summons,  after  concluding  agninst  Jeffrey  and 
Roberton,  conjunctly  and  severally,  for  £^000,  (for 
which  decree  in  absence  against  Jeffrey  was  after- 
wards obtained)  concluded  against  Roberton  in  these 
words: 

"  Or  at  least,  tbe  said  James  William  Roberton  ougbt  aul 
should  be  decerned  and  ofdained,  by  decree  foresaid,  to  make 
payment  to  the  punuer,  ai  trustee  foresaid,  of  such  sum  or  sums 
oF  money  as  may  have  been  received  by  him,  fram  time  to  time,  out 
of  the  funds  of  the  aaid  eitales,  from  tbe  aaid  William  Jeffrn, 
on  pretence  of  being  a  share  of  bis  commission  for  trouble  wilii, 
and  maniigemeiit  oF  the  B«id  sequestrated  estates,  or  from  faim 
or  any  other  person  or  persona,  'bn  any  other  account,  in  conse- 
quence of  the  said  James  William  Robenon's  partnership  irith 
the  said  William  Jeffrey,  in  reUtion  to  tbe  said  estates,  with  tbe 
interest  of  such  snms.  from  tbe  dates  at  which  they  were  received, 
and  in  time  coming  till  payment:  And  further,  the  said  James 
William  Roberton  ought  and  should  be  decerned  and  ordained, 
by  decree  foresaid,  to  make  payment  to  the  purauer,  aa  trustee 
foresaid,  of  tbe  sum  of  £50U  Sterling,  or  such  other  sum  as 
shall  be  found  to  be  the  loss  sod  damage  which  has  been  sustain, 
ed  by  the  aaid  sequestrated,  estates,  in  consequeoce  of  Ibe  said 
James  William  Ruberton'a  improper  and  illegal  inteaference 
therewith  as  a  partner  with  the  said  William  Jeffrey  therein." 

A  record  having  been  made  up,  the  cautioner  aver- 
'  red,  that  from  the  documents  producAl,  it  was  proved 
tliat  the  commissioners  bad  totally  neglected  the  provi- 
sions of  tbe  S7th,  43d,  45th,  and  46th  sections  of  the 
Bankrupt  Statute,  and  by  their  conduct  he  had  been  to- 
tally deprived  of  tbe  protection  of  the  Statute  :  That 
they  had  allowed  year*  to  pas*  over  without  examining 
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thetrnstee'a  aecoanti,  instead  of  calling  for  a  state  there- 
of every  three  months  v  That  they  had  allaired  him 
to  retain  in  his  hands,  on  different  occaaioni,  sums  above 
£50:  That  on  auditing  his  accounts,  they  had  ne- 
glected to  calculate  the  interest  on  his  deposits,  and 
state  it  against  him ;  That  thronghoat  the  trnatee'a 
whole  management,  the  commissioners  had  taken  his 
word  for  the  correctness  of  his  accounts,  and  never 
compared  his  vouchers  with  the  bank  books,  Ac 

Mr  Ker,  in  winding  np  the  affairs  of  the  Company, 
aasigned  to  the  M'Ts^arts,  &c^  who  were  English 
creditors,  the  olaims  against  Jeffrey,  Roberton  and 
Watson,  and  they  thereafter  insisted  in  the  aeuan. 
Cases  having  been  ordered,  the  pnrsoers  pleaded — 
I.  A*  to  the  uaim  against  the  defender,  Mr  V^atson  : — 
1.  The  defender,  as  cautioner  for  Mr  Jeffrey's  intro- 
misaiouB  in  the  office  of  trustee  on  the  estate  in  ques- 
tion,  to  the  extent  of  £1000,  is  due  the  pursuers,  as 
assignees  of  Mr  Ker,  the  full  amotint  of  his  bond,  the 
balance  due  by  Mr  Jeffrey  being  beyond  tliatsum,  2. 
There  are  no  circumstances  in  tne  conduct  uf  the  cre- 
ditors and  commissioners  inffiuient  to  discharge  the 
defender's  liability  as  cautioner  for  Mr  Jeffrey; — the 
defalcations  on  Mr  Jeffrey's  part  consisting  of  secret 
Mid  fraudulent  appropriations,  not  sanctioned  bv  or 
known  to  the  commissioners  or  creditors,  or  which 
can  be  justly  or  legally  held  to  have  been  within  tbeir 
contrul  or  check,  but  against  which  it  was  the  ex- 
press object  of  taking  the  bond  of  caution,  to  protect 
the  estate.  S.  The  mere  omission  to  observe  the  ri^id 
etatutory  enactments  (without  any  positive  act  of  in- 

{'ury  or  deception  being  qualified),  is  not  by  itself  re- 
evant  to  discharge  the  cautioner's  liability,  and  was 
farther,  in  itself,  justified  by  the  peculiar  circumstances 
of  this  estate.  4,  After  the  whole  funds  of  the  estate 
were  ascertained  to  be  lodged  in  bank,  it  is  irrelevant 
to  found  on  any  prior  acts  of  negligence,  even  though 
these  could  be  held  established,  and  all  posterior  ap- 
propriations were  secret  and  fraudulent  acta,  for  which 
the  commissioners  and  creditors  can  in  no  sense  be 
held  responsible.  S.  Under  the  express  terms  of  his 
bond,  the  defender  became  himself  bound  that  the 
trnstee  should  observe  the  provisions  of  the  Statute, 
and  faithfully  account;  and  any  alleged  misconduct  of 
the  trustee  in  these  respects,  sn  far  from  affording 
him  any  defence,  forms  the  direct  ground  of  claim 
against  him. — II.  As  to  the  claim  against  the  defen- 
der, Mr  Roberton.  ].  The  defender,  Jiaring  been  a 
partner  with  Mr  Jeffrey,' either' generally,  or  at  alt 
events,  in  this  particular  trpsteeihip,  and  sharing  in 
the  profits  thereof,  is  liable  to  the  ordinary  responsi- 
bilities of  a  partner,  and  is  debtor,  aldngst  with  Jeff- 
ray,  in  the  debt  sned  for,  which  uises  directly  out  of 
the  transactions  ot  one  of  Itoth  partners  in  the  matter  . 
of  the  joint  .concern.,  2.  There  is  no  illegality  in  a 

Ksrtnersbip  in  the  office  of  trustee,  altboueb  it  may 
B  requisite  formally,  that  the  duty  be  done  in  the 
name  of  an  individual;  nor,  at  any  rate,  is  there  any 
ille^lity  in  the  commonioation  by  two  indivi^nala  M 
tbeir  respective  profits  made  on  such  employments, 
eltber  by-  a  general  or  special  copartnery,  and  the 
curomunicatioD  of  profits  attaches  to  the  individual  to 
whom  they  are  communicated,  the  responsibility  of  a 
partner.    S.  Supposing  that  inch  a  eopartnery  was  il- 


legal, the  defence  of  pactum  iliicUtim  would  be  alto- 
gether i  Hup  pi  i  cable,  where  the  demand  is  made,  not 
by  one  partner  against  another,  but  by  s  third  party, 
who  has  soffered  damage  through  the  transactions  of 
one  or  both  of  the  partners  in  the  matter  of  the  joint 
concern.  4.  At  all  events,  the  defender  is  bonnd  to 
repeat  any  part  of  the  fands  of  the  Gorbais  Spin- 
ning Company  actually  received  by  bim,  witbont  a 
just  and  lawfal  cause. 

Answered  by  Watson — I.  The  creditors  or  their 
commttsioners  were  bound  to  exercise  a  dae  degree 
of  superintendence  and  control  over  the  trustee  in 
this  sequestration,  and  to  observe  and  enforce  the  dif- 
ferent provisions  of  the  Stalnte  to  that  effect ;  and 
those  parties  having  been  guilty  of  a  gross  dereliction 
and  violation  of  their  duties  in  that  respect,  the  de- 
fender cannot  now  be  made  answerable  under  fata 
bond  for  the  claim  libelled. — II.  The  commissionera 
having,  from  time  to  time,  audited  and  dvqneted  the 
accounts  of  the  trustee  as  true,  correct  and  safficient, 
the  creditors  also  approved  of  these  accounts,  and  of 
the  truftee's  management ;  and  dividends  having  been 
phid  and  received  By  the  creditors  without  objection, 
the  defender  cannot  he  subjected-  in  the  claim  no# 
made  against  him,  going  back,  as  it  necessarily  does, 
upon  these  accounts,  and  proceeding  on  the  footing 
that  they  wore  false,  erroneona  apd  inoomplete^— 
1 1 1.  The  whole  alleged  defalcations  on  the  part  of  the 
trustee  having  ari^n  under  transactions  that  the  com- 
missioners were  aware  of,  or,  with  ordinary  care  and 
diligence,  might  have  observed  and  checked  at  the 
time  of  examining  the  aoconot*,  hut  which  they  sanc- 
tioned or  connived  at,  and  passed  -orer ; ,  and 'n&  inti- 
mation thereof  having  been  made  to  the  defender,  be 
is,  particularly  after  so  great  a  lapse  of  time,  thereby 
liberated  and  discharged  from  b1(  responsibility,  aa 
cautioner  for  the  trnstee. 

Answered  by  Roberton — I.  In  conteqnenoe  of  the 
astirnation  to  M'Tag^art,  the  pursuer,  Mr  Ker,  baa 
neither  title  nor  interest  to  insist  farther  in  this 
action ;  and  as  he  has  been  exonerated,  the  assig- 
nees thereafter  have  no-  title  to  pursue  the  interest 
which  was  vested  in  him  only  mO  trustee;— II.  The 
conclusions  of  the  present  action,  in  so  far  aa  di- 
rected against  the  defender,  Mr  Roberton,  as  trns> 
tee  on  the  foresaid'  sequestrated  estates,  or  aa  al- 
leged copartner  of  .Air  Jeffrey,  the  former  tmatae 
on  these  estates,  is .  incompetent,  in  respeat  tlut  the- 

Eursuer -himself  Kvers,  that  the  said' William  Jeffrey, 
is  predecessor,  was  duly  appoint^  and  oonficmed 
trnstee  on  the  said  estates,  ajid  that  it-is  not  pretended 
or  averred  that  the -defender  at  anytime  HAd  that 
office  r  the  avermpnf  that  tb«  defender  was  copartpdr 
with-  Mr  Jeffrey,  being,  m  effect,  an  averment  of  a 
pactum  Ulicitum,  <m  vrhichthb  pursuer  is  not  entitled 
to  found. — III.  The  trustee  on  a  sequ^trated  estate 
is  responsible  for. malversation  or  impropriety,  not  in 
respect  of  the  commission  which  he  receives,  bat  aa 
the  holder  uf  a  atatutoi'y  appointment,  wbile  his  oom- 
mission,  on  the  other  hand,  from  the  time  that  it  has 
-been  ascertained  in  terms  of  the  Statute, «nd  drawn, 
becomes  his  own  proper  money,  whiah  he  may  apply 
as.he  pleases  ;  nor  doef  the  receipt  of  such  commission, 
or  any  part  thereof,  import,  either  under  the  Bank* 
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rape  SutUte,  or  «t  eomiD»n  bw,  the  reip«tiilVilltiM 
mushiDg  to  pnrtiea  wli4i  share  or  draw  the  profiu  of 
ft  mercgntile  adventure. — IV.  In  ao  fw  h  tbe  auia- 
itlon*  conclmiflt  af^initt  Mr  Robertan,  for  re-partnent 
of  tbe  sbare  of  Mr  Jeffre^'r  coamiuion,  in  which  ha 
i*  alleged  to  bnve  participated,  the  pursuer  neither 
hu  set  forth  any  title,  nor  is  he  rested  with  *  title  to 
insist  for  repetition  of  any  port  of  tbe  uid  oommis- 
sion,  in  reiipctct  that  the  pursuer  does  not  insist  in  tbe 
present  a uti on  as  in  right  of  Mr  Jeffrey,  or  of  the 
trustee  do  his  sequestrated  estate ;  and  has  not  4ttMMl 
either  that  the  uummisaiun  adjudged  to  Mr  Je^y 
forms  pnrt  of  llie  sequeitratad  estate  under  the  pnr- 
saer's  manngement,  or  that  it  was  not  lawfully  due  to 
him ;  nor  lias  the  pursuer  attempted,  by  redaction  or 
otherwise,  to  challenge  or  set  aside  the  minutes  of  the 
coin missi oners  and  creditors,  whereby  tbe  amount  of 
tbe  comnusiiion  troa  ascertained,  or  the  scbemea  of 
diriaion  and  discharges  granted  by  the  creditors — V. 
Tbe  conclusions  tor  count  and  reckoniug,  exhibition 
and  parment,  in  so  far  as  directed  against  tlie  defender, 
Mr  ftoDerton,  as  trustee,  or  copartner  with  tbf  trus- 
tee, or  as  intromitter,  are  antenahle  in  law,  in  respect 
that  Mr  Roberton  was  not,  either  directly  or  indirectly, 
trustee  or  copartner  of  the  trustee  on  tbe  said  seques- 
trated  esutes,  or  custodier  of  the  hooks,  accOnnts  and 
T«ucher*,  or  introinitter  with  the  funds  and  effects  to 
any  extent  or  amount,  or  ia  aay  way  or  manner  what- 
soever,— VI.  Supposing  that  the  pursuer  were  veoted 
with  a  lawful  title  to  insist  for  repetition  of  the  share 
of  Mr  Jeffrey's  commission,  which  ia  alleged  to  hare 
been  paid  to  tbe  defender,  Mr  Roberton,  that  eonelu* 
sion  of  the  sommons  is  unteoable,  in  respect  Ifaat-it  ia 
grounded  on  a  pactum  illicitum. — VII.  The  defender, 
Mr  Roberton,  nerer  having  received  payment  of  any 
aiun  or  sums  of  raone^  belonging  to  the  said  sequea- 
t^.^A  ».•.».  ^f  forming  part  of  the  funds  of  the  sud 
'1  partoer- 
wahip,  tbe 
miner  conolusion  of  the  summons  la,  in  like  manner, 
untenable  at  tbe  instance  of  the  pursuer  against  the 
defender,  Mr  Ruberton.— VIII.  The  defender,  Mr 
Roberton,  never  harine'  interfered,  either  tegall]r  or 
illegally,  with  tbe  aaio  sequestrated  estates,  aa  co- 
partner with  the  said  William  Jeffrey,  or  otherwise, 
there  are  no  termini  kalilei  for  tbe  condusioa  of  Am- 
raagea  -,  and  the  defender,  Mr  Roberton,  nev«r  having 
admitted  liijt  interference  with  the  said  estates,  pr  that 
th^defender,  William  Jeffrey,  was  dne  £1000  or  any 
other. sum,  on  account  of  these  estates,  the  coadiuions 
of  tbe  summons, .in  which.  Mr  Roberton's  nwne  haa 
been  nawarrantably  introduced,  in  reference  to  the 
ahoye  admission,  along  with  the^deiieoders,  Jeffrey 
and  Watson,  are  wholly  lintenahle. 

Lord  Ma<:lie»e>e>  .on  lith  November  1833,  pro- 
Dounoed  this  interlooutor : 

"  Hafing  conudered  tEie  doied  r«eord,  revised  cases  for  the 
panics,  and  whole  prootis,  -In  respect  to  the  definuler,  Winisra 
WBtsan.  luMali],!!  the  defence!,  usoilfciei  the  said  defadder,  and 
dtccrna:  Fiarla  bim  entilled  to  his  expanaes,  of  which  appoints 
an  account  to  bi-  given  in,  and-  whtn  lodged,  remits  to  tfaa  au- 
ditor CO  tax  tbe  KBme,  and  report :  In  respect  to  tbe  other  de- 
fender, James  WilKam  Roberton,  rcpeli  the  otgectton  to  the 
title  of  tbe  puraners ;  and  on  rbs  merits,  nuikes  aviiaidun  wltk 
th«  cause  to  the  Second  Dinsioo,  and  sppeinis  these  psrtlss  to 


trated  estates,  i 

eatstas,  or  in  consequence  of  his  pretended 

ship  with  Mr  Jeffrey  in  the  foresaid  trnsteaahip,  tbe 


print  and  box  the  rerinl  cisee  wkbia  wrtt  days  t  and  Kiaots 
wanant  to  enrol  tha  cauu  in  the  luaer-Uoiue  rolls,  after  iW 
expiration  of  the  said  period,  on  produrEion  (o  Ibe  beeper  of 
these  rolls,  of  s  cettificHte  of  tbe  bcoiog  of  both  or  citber  of  the 

'■  A'oK.— 1.  Tbe  Lord  Ordinsry  thinks,  that  io  varioaa  re- 
spects, but  in  particular,  in  respect  Co  the  faooKj  Uling  to  be 
io  bank,  there  irat  a  gross  fiilute  by  Ibe  oommiaaioners  to  ob. 
lerre  the  regulatioDS  of  the  Statute,  provided  to  cooirol  tbe  trus- 
tee j  and  the  Lord  Ordinary  further  thinki,  tbat  io  all  proba- 
bility, tbit  neglect  of  duty  ithb  tbe  cause  of  the  embezzleoient 
wbleh  produced  Ibe  Iom.  Tbe  tniatee,  Jeffrey,  did  riot  snalcli 
tbe  money  and  run  oS,  £T«n  at  tbe  end,  be  aeona  to  have  takes 
tbe  use  of  i^  in  tbe  hope  of  leplaciug  it  before  it  was  atisaed, — 
a  hope  encouraged  in  him  by  the  wane  of  any  examination  of 
hla  sccoanta  with  the  banks ;  anil  indeed  of  keeping  or  exbibiu 
ing  any  accounti  with  the  banks  at  all.  2.  In  r^aid  to  the 
other  aefeBder,  on  the  one  band,  it  teems  notel  to  sav,  that  a  re- 
sponsibility u  a  pactner  attacbed  by  aocb  a  batgatn  in  reference 
to  an  office  of  this  sort ;  and  on  tbe  other  band,  there  does  boc 
appear  to  be  in  onl  law  that  distinction  between  partsenbips 
conunereial  and  uon-commercial,  which  obtaini,  as  the  Lord  Or- 
dinary believes,  in  aome  countries.  Then  if  a  similar  bargain 
bad  Iwen  made  about  the  setting  up  of  s  shop  or  trade  in  any 
place,  viz.,  that  A,  on  condition  of  abstinence  fiom  rivriry, 
sboald  have  half  tbe  profits  of  tbe  sfatqi  or  trade  to  be  carrinl 
(M  by  B,  'and  Ibis  bargain  wsa  acted  u|Mn,  it  seems  not  to  be 
diiputed  that  A  would  be  liable  aa  a  paituer." 

M'Taggart  reclaimed  against  the  judgment  in  hroor 
of  WaUon.     At  advising, 

LcnlJiatice-Clerk  aaid,  be  waa  prepared  to  adhere  in  tbe  ean- 
tioner't  caie,  without  farther  proof.  It  waa  an  imperatire  duty, 
under  tbe  Bankrupt  Statute,  on  the  eomnissioners  to  exsmiiie 
the  trustee's  accounts.  It  was  inenmbenc  on  ibem  not  nerely 
to  put  tbeir  names  to  doquets,  but  to  sift  his  acroonts  to  the 
bottom,  and  rcmpare  them  with  vouchers.  They  were  not  en- 
titled to  neglect  nor  riolste  thisduty.  They  were  chosen  fnmi 
the  general  body  of  the  creditors,  to  watch  over  the  trustee,  and 
tbey  were  bound  to  have  mlled  for  the  bank  books,  to  ascertain 
tbat  tbe  funds  were  deposited  for  behoof  ef  tbe  creditors,  and  to 
have  him  removed  if  be  were  fraudulent.  Tbey  were  not  to  be 
contented  witb  snperficial  accounts.     The  o~     ~" 

Statute,  from  Ibe  very  beg 
Statute  and  hit  duty.  Tnke  only'the  f  700  as  an  illustration. 
Had  they  examined  the  accounU,  and  compared  them  with  tbe 
bank  books,  they  wonld  have  discovered  tbat  It  bad  beca  drawn 
ont  of  the  fund  already  deposited  chs  one  day,  and  put  in  tbe 
next,  SB  an  additional  deposit,  when  it  never  should  have  bees 
drawn  out.  The  most  stupid  commissioners, 
tion,  should  have  seen  this.  Besides,  from  t 
been  dtawliig  out  sums  as  a  merchant  In  s 
the  authenticating  of  bis  accounts  as  correct,  and  authorising  his 
commiaaionf  waa  a  gross  vioUtion  of  the  Statete.  la  a  sniea  of 
caB«a,it  bad  been  derided  that  wbere  tbe  doty  of  examinatioti  was 
imperative,  and  had  been  neglected  and  violated,  that  the  cao- 
lioner  was  notxo  be  held.Uable.  Great  miaappnyriatioo  of  Um 
funds  had  arisen  in  this  case;  through  the  misconduct  of  the 
commissioners.     He  would  adhere. 

Iiord  O/en/M  dissented.  He  conld  net  adhere  witboot  finrtliR 
iavestigatioD.  Tbe  pursiMri  could  aot  recover,  at  sny  tatew  fteei 
flm  caodoner,  mors  than  the  balaticea  on  Jeffrey's  accoaats  a^ 
peering  due.  according  10  the  auditing  of  the  comnrissiooris 
tbemselres.  .The  ttusiee  indeed  pretended  to  have' drawn  £700 
fcom  the  Linen  Company's  Bank,  and  deposited  it  in  the  Boyal 
Bank.  Tbli  was  no  act  of  the  eomtniasioners,  snd  tbey  had  do 
means  of  knowing  the  actual  state  of  the  af^irs-  Tbey  wen  it 
earaa  of  examining  Jeffrey's  accounts,  when,  having  beconM 
bankrupt  be  retired  from  the  office  of  trustee.  This  was  before 
their  eaamination  was  concluded,  and  thay  bad  noopportooityof 
knowing  the  conduct  of  the  trustee,  nor  any  suspicion  of  bias- 
There  was  no  actual  approbation  of  hie  last  aecoants.  The 
I  might  be  blameaUe  for  not  immediatdy  pursning 
iBTCetiptioa.    It  was  natuFsl  enonfb  Co  wait  and  see  ifae 
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bank  iMM-book.  There  wu  no  explanatiiHi  gi**"  ^°^  '^'" 
tnuMriction  happened,  and  how  J«ff^  ratircd  frem  the  office  of 
trustee.  He  wm  not  prepared  to  adhere  without  farther  invee- 
tigation. 

Lord  VroifaBibaiti  connured  with  the  Lord  Juitire-Cieric. 
The  coinniiui(H)ers  were  liound  from  time  to  time  U)  go  through 
the  eerotuiM,  and  compare  then  tboroi^ty,  and  remrd  rhero. 
The  Statute  wan  imperatire.  The  principle  wfahch  miist  nile 
this  CBM  bod  been  confirmed  by  a  varieC;  of  decii>iana.  Had 
the  com  mi  saion  en  done  their  duty,  they  would  have  aeen  the 
money  ww  not  in  the  beok  when  It  oil^ht  to  have  been  there, 
and  they  woold  have  detected  the  fraud  *nd  improper  conduct  of 
the  ttnitee. 

The  Conrt  (on  24th  January  1834),  adhered. 

The  point  ref^rdin^  Koberton  having  been  delayed 
till  next  day,  at  adrisin^  which,  the 

Lord  JuMict-Cltrl  —oA,  muiy  point!  roreign  to  the  qiieitinn  at 
issue  bod  been  argued  in  this  caie.  On  looking  to  the  sum- 
raoni,  there  were  no  termini  kahUtt  to  found  liability  on  the 
ground  of  acopartnenhip.  and  to  chare  the  profits  of  the  truslte- 
*bip  on  the  Oorbal'i  Spinning  Compiny'a  estate.  Jeffrey  had 
been  ex  facit  bonaJUe  elected  tni*lee.  Tbtire  was  no  coparroerj. 
Thi*  Court,  under  the  Statute,  had  no  power  to  ssnction  the 
election  of  one  ofa  copartnery  ■■  trustee,  and  the  other  partner* 
to  ibare  in  the  profits  of  the  oHice.  There  was  nothing  in  the 
aummons  on  which  to  ground  the  demand  against  Roberton, 
An  Biteispt  to  this  effect  had  been  made  in  the  eondearendence, 
but  eipreaily  denied,  and  no  proof  had  been  asked  of  Ibe  srer- 
meot.  The  Court  must  proreed  to  determine  the  point  truly 
before  their  Lorddhips.  The  25th  srl.  of  the  condescendence 
avers  the  manner  in  which  the  matter  took  place.  RobetCon 
held  many  votes  for  creditors,  though  not  a  creditor  himaeir,  and 
he  voted  for  Jeffrey,  und  got  bim  elected  trustee.  Mutual  lel- 
cert  had  passed  between  them,  agreeing  to  share  (he  trustee's 
ctKumiaaioD.  Robertoii  gotiC90,buthe  took  no  minsgementof 
the  estate.  Jeffrey  misniBnaged  It,  (as  we  know  from  what  look 
place  in  the  case  of  Watson  yetterdsy,)  and  an  action  ia  brought 
■gaioit  Roberton  for  repetition  of  the  ^90,  and  for  damages.  In 
what  capacity  can  the  repetilion  of  the  £00  be  demanded  7 
Only  througb  Jeffrey,  ai  if  he  were  in  Court.  If  the  transac- 
tion between  Jeffrey  and  Roberton  were  illegal,  no  fruila  could 
be  derived  from  it,  as  againai  each  other,  and  no  other  partie* 
conid  be  in  a  better  situation.  The  Court  could  not  give  the 
eUgbtett  countenance  to  the  present  transaction.  The  Court  of 
Session  was  bound  to  give  no  sanction  to  any  election  which  bad 
the  riliiim  of  corruption  in  it, — which  was  contrary  to  law  and 
morality.  In  the  case  of  David  Paterson,  the  Court  had  «et 
baida  the  election  of  the  trustee,  because  it  was  inexpedient. 
Here  the  ttansaction  wasa/Mcrun  iUicUum.  and  must  have  been 
eel  aside.  In  the  case  of  M'Oown  a.  Tod,  in  which  he  had 
been  counsel,  where  a  trustee  shared  profitwith  another,  an  elec- 
tion had  been  recalled  on  the  same  firounda,  and  the  Inistee  de- 
clared to  be  in  future  ineligible.  The  question  before  the  Court 
is  plain  and  simple.  The  election  was  brougbi  about  br  corrup- 
tion. Tbia  office  of  trusteeabip.  ntinui  publicum,  had  been 
obtained  juat  aaif  it  had  been  by  bribery.  In  the  Houseof  Com. 
■Dons,  whether  under  the  new  or  old  lyitem,  no  committee  would 
have  hesitated,  on  oath,  to  set  aside  au  election.if  it  were  proved 
that  one  candidate  had  given  £5UO0  to  another  randidate  to  re- 
tire from  the  contest,  or  to  obtain  votes.  A  copartnership  like 
that  alleged  would  hare  been  the  greatest  inducement  lo  ^et, 
prrfii  afl  nffu,  the  higheat  eommiasion,  that  he  migbt  divide 
it  with  his  partner  of  the  proRts,  and  still  retain  a  large  sum. 
The  fscti  of  the  case  of  yesterday  (with  Watson,  tbg  cautioner) 
proved  this  i  and  at  present,  where  the  trustee  tvas  upward*  uf 
.£1000  in  titear,  dcmonatnUed  that  this  corruption  induced  bim 
to  enlarp  hi*  comraisaion. 

I.,onl  Gttnltt  was  of  the  same  opinion  as  Lord  Justice  Clerk. 
He  did  not  think  the  pursuers  bad  any  claim  nhaiever  sgainat 
Rubcrton.  Under  the  libel  there  were  no  lermM  habila  tor  it. 
There  was  no  proper  averment  in  the  summons,  that  by  tjiking 
profita  derived  from  (he  office  of  trustee,  he,  eo  ipio,  becHuic 
iiartner  with  him.  Perbnp*  the  iuminona  mif;ht  have  been  su 
libtrlled,  and  such  a  cunelusion  introduced.     If  the  letter  bad 
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been  before  the  Court,  but  as  the  lummona  is  drawn,  ii 
before  tu  now.  Any  claim  on  the  letter  is  not  that  libelled. 
There  was  no  analogy  between  the  present  caseand  that  staled 
b^  the  Ijord  Ordinary  in  his  note.  But  be  had  given  no  opi- 
nion. In  the  present  caee  Ibe  ttansaction  waj  illegal,  and  conld 
not  be  founded  upon.  Had  this  been  known  in  time,  tbe  mi*, 
chief  might  have  been  tepsired.  Such  was  not  the  question  be. 
fore  the  Court.  The  creditors  could  art  only  in  terms  of  the 
Statute.  One  tntatee  to  act  at  a  time  could  only  be  chosen  by 
creditors,  and  conSrmed  by  tbe  Court-  It  was  utterly  impos- 
sible to  elect  the  partner  of  a  firm,  holding  that  the  copartnery 
was  only  ana^eriona.      He  would  dismiss  the  action. 

I-oni  Mttvlombani  concurred  with  their  Lordtbips. 

On  tbe  qnefltion  of  expenie*  for  Ruberton,  it  wad 
pleaded — The  lommund  againat  him  had  been  found 
irrelevant,  and  he  wai  forced  to  defend  himself;  and 
having  been  the  ^ning  party,  he  waa  entitled  to  ex- 
penie*.  Antwered — ihe  complexion  of  the  cnne 
against  Roberton  is  so  bad  that  he  ought  not  to  get 
expenses. 

Lard  iitadoiciniik  aaid,  thoogh  he  reprobated  tbe  Iranaaclion 
which  gave  origin  to  the  artion,  as  sgaiust  the  Bankrupt  Sta- 
tute, yet  ihey  lind  found  that  under  the  summons  there  were  no 
termini  kabiU-t  for  (he  demand.  That  the  summonfl  was  irrele- 
vant. Waa  a  party  not  to  gel  bia  expenses  fordefeuding  bimself 
luccensfully  against  an  iirelevant  summons?  He  thought  be  was 
entitled  to  expenses. 

Lord  JuiiKt-Clirk. — The  principle  on  which  he  had  given 
his  opinion  brought  out  tbe  question  regarding  the  sequestrated 
eatate  with  ^uRicient  relevancy.  The  conduct  of  Robertnn  wa* 
exceedingly  shuffling.  He  denied  the  existence  of  the  letters, 
and  of  having  received  the  .£90.  except  from  the  proper  fnnds  of 
Jeffrey.  The  transaction  on  Ibe  part  of  Roberton  with  Jeffrey 
waa  pactum  ivrpiainum  ;  and  having  part  of  the  profits  in  hi* 
pocket,  be  did  not  think  he  ought  u>  ^t  expenses. 

Lord  Gltntte  aaid,  he  (bought  expenses  ahould  be  given,  sub- 
ject to  modification. 

The  Court  (25th  Jiuiaary)  pronouncied  this  inter- 
locutor : 

■■  Sustain  the  defences,  assoilile  the  defender  from  the  eonctu- 
aions  of  the  libel,  and  decern:  Find  tbe  defender  entitled  to  the 
expenses  of  (he  case  ordered  by  the  Lord  Ordinary,  and  of  the 
subsequent  proceedings,  hut  no  other  expetuea  ;  and  remit  tbe 

Pursuers'  Authorities  af^lnst  Watson  Ihe  Cautioner Eadie  n. 

Ho<r,  3d  February  I  R3g.  S.  and  U.  VII.  3SS;  Duncan  v.  Porter- 
Held,  13th  llecemEwr  ISSS,  F.  C.  and  S.  and  U.  ;  Mcin  «,  Hardle, 
I9lh  January  liOO.  antra,  and  S.  and  U. 

Auihorltm  fur  the  Cautioner.  _M- Queen  d.  Fraser,  Ilib  June' 
I3I1,  F-  C.  M-TsTish  e.  Scott,  7.b  December  isao,  reverted, 
Wilann  and  Sliaw.  IV.  p.  4l0  ;  Montague  v.  Tedcombe,  II.  Vcr- 
nor,  p.  51S;  Fell  od  Giuraniee,  2d  Edition,  p.  liao;  Dalilel  R. 
Menties,  IJLh  February  1H31,  S.  and  D.,  and  Fursueri'  Autbori-' 
lias.  Ml  tupra. 

Autbori  I  in  against  Roberton Gow  on  Partnerthlpa,pp.  6, 11, 

14,  11;  Bell's  Com.  II  pp.  62a.  dM,  649;  Montague,  Vol.  I.  pp. 
5,7,88;  Grace  r.  Smith,  II.  Blaflnlone,99B  ;  Hamper,  17  Ves.' 
p.«OS;  Heskelliu.  Utsnchard,  4  East,  p.  IM;  Smllh  r.  Watson, 
9  Barn,  and  Cress,  p.  401 ;  Langdale,  IS  Ves.  300  ;  Waugh  n  Car. 
ver,  II.  Henry  Dlack..  p.  saS,  and  MonlagUE's  Treatise,  p.  tSI  ; 
Chi'ap  c   Csnnond,  4  Vol.  li^irn.  and  Aldrnon,  p.  S63  ;  Bell,  II. 

— ■    Viim*.   Cllamber^  II.  Cowp    "    '"  -        - 

im.    It.    Bsrn.  and  Aid.   v.    .,,,    _. 
;Go-,p 

_    _ ,F.  C.,- 

PvbTuaty  ISII,  F.  C;  Bell.  II.  371;  Haldine  o.  De  Maria, 
Glh  March  ItiU.  F.  C.  (  Uuncan  ■.  I'homuin,  Sth  Februan  177S, 
.Mar.  9346;  .Mitchell  d.  MoTKan,  2id  June  17B0,  Brown's  Supple- 
n.pnt,Vol.  V.  p-aas;  Walker  n,  Fal.oner.  27th  February  1759, 
Uor.  B543;  Mors  v,  Steven,  1-nfa  November  1765,  Mor.  e54Si 
GrL'igD.  DsviilHjn,  isib  Jauuary  1739,  Mor.  0550:  Crawford  a. 


iDfo"  Urotn'sSuppIcmuii.  Vol.    V.  p.   914;  Wliki 
mh  NovembiT  1740,  Mor.  BSli. 

Kuberton's  Au Ihori tics,  oiiupra,  for  Pursuer  agaioM htm. 
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Second  Uiraion Lord  OnHnarj,  Mickeniie Jet.  I^ord 

Adronte  (Jeffn-T)  and  Pmnrj;  Mow  bra;  and  Howden,  W.S,, 
Afrentn. — For  Wiitioti.  RuthFrfurd  and  Neavei ;  Oimpbrll  and 
M'Dowalt,  Afrenti.— Far  Koberton,  Skene  and  Wm.  Bell  ;  T. 
Johnitonc,  S.S.C.,  Agent— Mr  Holland,  Citrk.—lJ.W.tl.] 

■^Bth  JoMuaft/  IB34.. 
No.  172. — Z<osD  KiKTORE,  PurtMr,  t>.  Low's  Trus- 
tees, Defenders. 
Proce«i — Summwia — Exerulion — Jn  tieeviion  of  a  tunmaai, 

ira.-ins  that  a  cojig  wai  Itfi  with  a  woman  in  Iht  dr/tiidtt't  Asuc, 

nmlid. 

Lord  CoTtHoum  reported,  that  in  thii  case  an  objection  wai 
taken  to  llie  execution  of  the  Buminoni,  tbat  it  lofreiy  bore  that 
■  copy  wan  left  with  a  woman  in  Ibe  defender'i  bouae,  but'did 
nnt  bear  tbat  the  woman  was  the  defender's  lemnt.  Their 
Lnrd'bipti  would  observe  the  exeeiition  wai  not  iin  execution  of 
diligence,  but  of  a  Hunnnona,  u  to  wbicb  Mt  Erakine  remarki, 
that  in  modern  timeK  the  rule*  are  not  to  ittictly  enrorced. 

l.onl  Gillie% — If  the  menienger  aeei  a  woman  in  ibe  houae, 
how  run  he  know  whether  she  be  ■  (errant  or  not?  He  can 
only  infer  it  from  seeing  her  there,  as  any  other  perion  may  do. 
1  think  the  objection  ii  unfounded. 

Tlie  other  Judges  concurred ;  snd  the  Lord  Ordi- 
Tinry,  aa  advined  by  the  Court,  repelled  the  objection. 

First  Diviiion — Lord  Ordinary,  Corebouae Ja.  Dunbar. 

—All.  A.  H-Nei11;  C.  F.  Davidaon,  W.S.,  Agent— [(7.  D.] 


iBlh  January  1634. 

No.  173. — George  Gordon,  Purtuer,  v.  Hi8  Crb- 

niToRS. 

Proceta — Ceatio  Bononim — Advocate  and  A^nt. 

Opinion  exprensed,  that  a  party  who  had  been 
found  entitled  to  the  uttio,  on  appointing  the  oppos- 
ing creditor  trofttee  fur  the  credilort,  did  not  imple- 
ment that  condition  hj  granting  a  trust-deed  in  favour 
of  bin  creditors  generally,  without  naming  them,  or 
appointing  a  trnstee  ;  and  that  the  connnel  and  agent 
for  the  portlier  bad  an  implied  authority,  unlets  ex- 
prewly  instrncied  to  the  contrary,  to  consent  to  a 
proposition  to  conjoin  tbe  next  highest  creditor  as 
a  ca-tru»tee,  so  at  to  obf  iate  the  puraner't  ohjection 
to  tbe  opposing  creditor,  wfaote  debt  he  alleged  to  be 
open  to  challenge. 

Fim  DInsion.  —  ^et.  Ro.  Thomson. —  ^((.  Dunbar.— 
[0.i).l 


26lk  January  1831. 
No.  174.— WtLLiAM  Drummomi),  CABHiiin  of  Fife 
Banxino  Company,  Purtuer,  v.  Henrt  Swayne, 
Defender. 

Aliment— Donaliun—Circumifancri  in  aAiei  Md,  that  na  dain 
Ini/  for  Ttpeliliim  o/ai/poncn  made  by  an  elder  brother  fir  bwttd. 
dalhiiig,  and  (i/nealion  le  kit  younger  brMhtr,  a  Rinor,  without 
properly  or  curator,. 

The  late  Darid  Swayne,  brewer  in  Dytait,  execute 
•d  a  settlement  on  27th  NoTember  1799,  by  which  the 
greater  pnrt  of  hit  heritable  property  (which  was  Mid 
to  be  worth  from  £2000  (o  £3000),  and  bis  moveables 
Ctaid  to  be  about  £lOOO)  were  dmtlined  to  his  wife  in 
liferent,  and  to  his  eldest  ton  David  in  fee,  under  the 
burden  of  about  £^0  to  each  of  hit  six  younger  sons, 
every  one  of  whom  got  a  bouse  besides  the  above  pro- 
Tisions.  On  28th  October  IBOO,  another  son  (tbe  de< 
fender)  wai  bom  to  David  Swayne,  but  on  Ut  March 


1806,  Darid  Swayne  died,  witbont  altering  his  •ettis' 
ment.  The  defender  was  bronght  op  at  the  expense  of 
his  brothers,  and  on  14th  Septemlier  IBIS,  lie  was 
bound  apprentice fijr  four  years  to  a  wiitprin  Dundee, 
his  third  brother  James,  then  a  writer  in  Kiikaldy,  snd 
a^ent  for  the  Fife  Bank,  becoming  his  cautioner,  and 
engaging  by  tbe  indenture  to  maintain  him  durinf  bii 
apprenticeship,  as  no  allowance  was  to  he  made  to 
him  by  his  master.  The  indenture  contained  the 
usual  clause,  binding  tbe  defender  to  relieve  bia  bro- 
ther of  the  cautionary  obligations  come  under  for  Iha 
defender.  From  the  commencement  of  the  defender's 
apprenticeship  to  June  1821,  when  James  Swayos 
died,  he  advanced'rarious  sums  to  and  fur  behoof  of  the 
defender,  for  board,  clothing  and  education,  amaunt- 
ing  it)  whole  to  £100,  11.  11^  These  soms  were  en- 
tered in  James  Swayne't  business  lodger,  partly  in  bis 
own  hanJ-wiiting  and  partly  in  that  of  his  clerks, 
under  the  head  of  "  Heory  Swayne,"  "  to  paid  for 
TOO,"  &c ;  and  Tarions  letters  from  the  defender  were 
found  in  James  Swayne's  repositories,  requesting  ad- 
Tances  of  cash  from  time  to  time.  On  the  death  of 
James  Swayne,  it  was  discovered  -that  he  was  very 
greatly  in  arrear  tu  the  Fife  Bank,  and  that  he  moM 
nave  been  for  a  considerable  time  insoIvenL  In  1824, 
the  defender  went  to  South  America,  and  on  hi*  re- 
turn in  September  1828,  he  was  apprehended,  snd 
found  caution,  de  judido  titti,  on  a  mediiatione  .fugn 
warraiy:,  at  the  instance  of  the  then  cashier  of  the  lunk; 
and  in  1829,  the  present  action  was  raised  by  the 
bank,  at  in  right  of  James  Swayne,  fur  the  amonntof 
adrances  made  by  the  latter  to  the  defender,  as  before 
stated,  with  periodical  interest.  In  defence,  it  was 
pleaded — That  the  advances  made  by  James  Swayne 
to  the  defender,  must  be  held  to  have  been  made  either 
expietate,  or  in  extinction  of  the  defender's  cisiui  of 
legitim,  which  he  would  hare  been  entitled  to  insist  in, 
aa  he  gut  no  part  of  his  father's  snccession.  The 
Lord  Ordinary  Corehouse,  on  13th  December  \9iit, 
pronounced  the  following  interlocutor  and  note: — 

"  Finds  that  Che  late  I>a*id  Swayne,  by  s  moHii  caxm  aetdt- 
ment,  conveyed  all  hi«  property  to  bia  eldeat  aon,  onder  burdea 
of  certain  proviaiona  to  his  other  children,  with  the  ewepdon  of 
the  defender,  who  wm  not  bora  at  the  date  of  the  aeltlemenl : 
Find*  that  the  defondcr,  at  his  father's  death,  wa«  left  witbml 
any  means  of  support,  but  hiring  a  claim  for  Itgitim  agaiH  bis 
brother*  and  siKten,  aa  reprenenting  their  &ther,  and  aucceediag 
10  hii  fundi :  Finda  that  certain  sdvancea  wece  made  to  tba  de- 
fender by  hia  brother  the  late  Jamea  Swayne,  then  establiabcd 
In  buaineait,  and  apparently  in  flouriibini;  circumltanoct,  bU 
thattheydid  not  exceed  amoderateallowtince  forboard,  clothiBf, 
and  education  ;  Finda  that  at  the  dale  of  iboce  adrancet,  tbe  de- 
fender was  paal  the  age  of  pupillatity,  and  that  no  voucher  of 
ac^nawledgmeot  of  debt  was  taken  from  Um  by  Jamea  Swayse, 
■ad  that  no  detnand  waa  made  for  payment  during  the  life  rf 
that  peraon  :  Finda  it  preaumable,  in  the  circumatancei  of  ibe 
case,  that  (heae  advances  were  made  cilfaer  «  pieiote,  or  o*  ac- 
count of  the  defender's  claim  of  iigiiim,  and  that  no  tttion 
lie*  for  repayment  al  the  instance  of  tbe  punuer,  as  now  in  r^C 
of  James  Swayne:  Finda  that  the  defender  ia  rnit  liabk  fsrtbs 
expeiiaea  uf  the  medilalione Jugac  warrant,  and  the  procMdinga 
that  followed  upon  it,  with  the  riew  to  enforce  the  claim  of  Ibe 
pursuer  I  naioiliies  the  defenderanddecerni;  Finda  him  entitled 
to  expenaea,"  &c. 

*■  Note. — Stair,  and  after  hiro  Erakine,  says,  that  advance)  lo 
peraoiia  under  age.  without  tutora  or  curatora,  are  to  be  held  ai 
losiii,  witboul  making  a  disiinetlon  between  pupils  and  mJoorK 
A*  applied  to  minora,  the  doctrin*  is  eontnry  lo  principle;  it 


TriE  SCOttlSH  JUHIST. 


XII 


■•  not  lopportrd  bj  the  ntftoritiei  to  which  tbete  iDthon  refer, 
■nd  it  In  direct  oppod Eion  to  ■□me  of  theAi.  Lord  Elcbiei  hu 
elewiy  pointed  out  the  error  in  bis  Note*,  p.  48.  Iring  (bene 
uidoriUeiodt  of  tiew,  the  preunt  cue  ii  at  tended  witb  no  dif- 
ficulty. The  defender^  brother  Uj  under  s  monl  end  l«gal  ntt- 
ligntion  to  aliolenl  him  ;  he  bad  the  means  of  doing  ao,  and  he 
did  to.  Every  pmamptlon,  therefore  is  iii  fatour  of  donation. 
The  eirenmitance  that  be  entered  the  idnncra  in  his  booka,  ii 
quite  immaterial,  as  has  been  Found  in  a  varietj  of  eatei." 

The  purmer  reclaimMl ;  but  tho  Court  held,  That 
qaeftioHB  ai  to  the  fuotiiifj  on  which  aliment  was  ad- 
Tanc«d  were  alwajii  queatiunB  of  preanmption  :  That 
here  the  circDinsUncefl  ihowed  that  repayment  ira« 
not  contemplsted :  That  Jame9  8tr»yne*)i  entering  the 
snma  adf'anced  in  his  hooka  was  of  no  moment,  as 
erery  accnrata  man  did  the  ume, — ttnd  they  unani- 
taoatlj,  and  without  diffienlty,  adhered. 

Punuer's  Authoritiei.— Stair,  I.  8,  S;  Enk.  III.  S,  92; 
Stevrn  e.  Simpson,  90lb  M>7  1791. 

Defender's  Aiitboritiea.  —  Guibrie,  17th  February  1762. 
Spence  e.  Fowlis,  IBSI.     Campbell,  IStli  January  1837. 

First  Diriaion. —  Lord  Ordiparr,  Corehouse.— A/.  H.  J. 
Robertaon  and  Geonie  Moir;  Jobo  Shand,  W.S.,  Agent._ 
jfU.  Jameson  and  Marshall ;  Andrew  Scott,  W.S.,  Agent. — 
Mr  Bell,  Clerk.— (C.  i).] 


3ath  January  iSSi. 

No.  175. —  Margarbt   Malcolmson,  Purtuer,  v. 

Robert  Heddi.k,  Offender, 

Eipenaes. 

Tn  thi*  caie,  the  Conrt  altered  the  lOterloeutor  of 

the  Lord  Ordinary,  in  lo  far  as  it  found  the  defender 

entitled  to  expeniei — Foand  the  pnraaer  entitled  to 

£60  of  modified  expenie*,  and  decerned  for  the  laroe, 

with  the  expenie  or  extrnct. 

Fini  DWidon.-'Atl.  JamHon  and  Prper;  Robert  UrquhRrl, 
Agent— ^A.  Skene;  DaHu  &  Innei,  W.S.,  Agenti.— [C  D.] 

2Slk  January  1834^ 
No.  176. — William  M'Lean,  Suspender,  v.  John 
DoaauLR,  RtMpondent. 
Fi-oeeai  Smpemion — Incompetency-^ Small  Debt  Court — 
Eruure —  Aparlg;  at  the  diilantttffvpwaTdt  affin  Heart,  hating 
bmtgkta  bill  of  luipeniiaa  of  a  Smali  Oeit  Shtiiff"  Court  decrtt, 
en  Ut  fTDiinif  Moi  iii  name  tosi  Imrili/  urillen  on  an  traturv, 
■n  iJic  origiaal  complain!  or  tummani  an  oAich  th*  dttrrt 
proettiM,  Ihe  Court  rtfattd  Ihr  bill  ai  iacam/wfrM. 

The  respondent,  on  the  27th  February  1828,  oh< 
tained,  in  the  Small  Deht  SheriSF  Cvnrt  of  Perth- 
shire, a  decree  for  £'4,  &nd5«.  7d.  of  expenie*,  aoainit 
the  suspender.  In  rirtne  of  thin  decree  he  wan  incar- 
cerated on  20th  December  1833.  M'Lean  then  pre- 
sented It  bill  of  aafpcnsion,  and  averred,  that  the  three 
last  letters  of  the  word  M'Lean  were  written  on  an 
erasQre  :  that  the  word  seemed  to  hare  been  altered 
from  M'Laren  to  M'Lean,  in  the  narrative  and  con- 
clusion of  the  summons,  and  also  in  the  booking  of  the 
complaint.  He  pleaded,  That  in  conieqaence  of  such 
ritiatiun,  hid  imprigonmeot,  and  all  that  followed  on 
auch  a  document,  was  null  and  void;  and  therefore 
that  he  was  entitled  to  liberation,  and  to  have  the  di- 
ligence inspended.  Answered — The  bill  of  snspen- 
siun  i*  incurapetent.  The  action  was  raised  under 
the  6th  Geo.  IV.  c  24,  the  then  sobsietinK  Small  Debt 
Sheriff  Court  Act,  and  the  procedure  DMng  etfacit 


regular,  nothing  could  Uke  the  decree  ont  of  the  way, 
except  reduction  on  the  ground  of  oorroption,  Ao,, 
and  that  must  hsve  been  instituted  before  the  expira- 
tiun  of  n  year.  The  suspender  was  personally  cited, 
as  is  attested  by  the  officer's  execution  on  the  com- 
plaint,  which  w pro6alio  probata  :  That  the  suspender 
did  not  deny  receiving  the  citation,  nor  that  the  debt 
was  due  :  That  he  was  correctly  designed  in  the  de- 
cree and  charge  on  which  he  was  incarcerated.  Be- 
sides, it  was  five  years  since  the  decree  was  pronounced  i 
and  the  snspender  himself  not  only  never  qoarrelleA 
the  proceedings,  hot  founded  on  thcji,  to  entitle  hiia 
to  the  bene6t  of  the  Act  of  Grace. 

Lord  Medwyn,  on  Sth  January  1834,  pronoDneed 
this  interlocutor :    - 

"  Hating  considered  thia  trill,  with  the  auawers  thereto,  uA 
pTcNluctioni — In  respect  the  eomplainer  haa  not  shown  that  ia 
pronouncing  the  decree  in  l be  Small  Debt  Court,  upon' which 
he  is  now  impriioned,  the  Sheriff  his  not  proceeded  aceordliy 
lotbeformsandregulBtionnof  theAct  6  Geo.  IV.  c,  24,  refuses 
the  bill  SI  ineompetent,  finds  eipensei  due,  allows  an  account 
thereof  to  be  given  in,  md  remits  to  the  auditor  to  tax  the  aame, 
■nd  to  repoTL*' 

"  Mote.~-Whtn  a  bill  ia  refuaed  as  iaeompetent,  it  is  alwsjs 
■atiafaclorf  when  there  are  no  groundi  for  siupemion  on  the 
merili.  In  the  prpient  caie,  the  eomplainer  doe*  not  allege  that 
he  was  not  personally  cited ;  be  does  not  say  that  he  waa  not 
cited  aa  the  ■  iritbin  designed  Williani  M'Lean ;'  he  does  not  stats 
(hat  the  debt  is  not  due,  nor  attempta  to  object  to  the  juatice  of 
the  deoMniture  against  him." 

M'l^an  reclaimed.  At  advising, 
Lord  Jutiin-Clerl  snid,  there  was  room  for  review  of  the  jndg- 
nenls  of  the  Small  Debt  Courts,  where  it  could  be  shown  that 
there  bad  been  a  complete  departure  fram  the  proviiioni  of  the 
Statute  constituting  (hem.  Such  wsa  not  the  case  here.  It  was 
true  there  appewred  In  the  first  psrt  of  tbe  summons  or  conv 
^aint  an  erasure,  where  the  name  of  the  luspender  was  written. 
But  it  «fa«  quite  correct  in  the  after  part  of  it.  It  waa  correct 
in  the  decree  and  charge.  The  suspender  did  not  deny  that  be 
bad  been  regularly  eited.  After  aach  b  long  period,  during 
which  not  a  wbispcr  of  this  objection  was  heard,  to  listen  to  It 
now  would  open  a  door  for  the  review  of  all  Small  Debt  Court 
judgmenta.     He  would  give  no  countenance  to  tbia, 

Lerdt  Qltntee  $  Mtadowbaidi  concurred. 

The  Court  adhered. 

Second  Division.— I>on)  Ordinarr,  Medwyn.— .^cf.  Pyper  t 
John  Nairn,  S.S.C  Agent.— ^Jt.  George  Pulton  i  Bowie  and 
Campbell,  W.S.,  Agents.- Mr  Fei^uson,  Clerk [J.W.H.] 

28fA  January  1834. 
No.  177, — MiTCHBLb's  AssiGHXES,  Compeartrt  and 
Purttteri,  v.  The  St  Patrick  Assurahcb  Cum- 
PANY  or  Irblano,  Drfendert  ami  Retpondentt. 

Agreement — Evidence_Compenaation — Proceta-—^  party  ka^ 
tnc,  ti  ttperat  IHItn,  pmpotcd  a  modM  o/ttUting  a  claim  of  ainif 
kim  lo  a  Cbnparijf,  bji  eam/ieiiiaJiiig  il  »ilk  pari  ofm  iargmiim, 
due  b^  Ike  Compare  la  a  iblar  a/"  kit,  en  an  iiunaitce  potiCf, 
rf  nkieh  ke  Had  Ikt  nulotfji  i  arti  no  ttUlemtnt  kartmg  tajM 
plttct!  and  lU  pari]/  kaeing  aaigneil  ikt  peliey  in  iSFbriljr  ^ 
anllitr  detl—dTcumUaTtcei  fn  wkick  ktid,  I.  TtaKterwwm 
lu  ewltna  of  an  agttemeut  ta  $eUle  fs  tHeS  ■  mamMr. — Itt 
Suck  an  agrtenunt  not  bthfg  funded  amiit  Ikt  p/eai  Mi  rteerd, 
eae  remitled  fir  /artfier  htaring  on  lit  ptfai  ilaUd  tn  regard- 
againil  the  auignnei. 

This  case  is  reported  antea.  Vol.  .V.  p.  586,  on  % 
iMHut  of  competency.  The  late  Thooaa  Milcbell, 
broker  in  Dundee,  effected  sundry  insurance*  on  the 
ship  Agnes,  belonging  to  Messrs  John  and  William 
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GowaiM,  merchant!  in  Leith,  through  th«  mediam  of 
their  Tolantary  trustee,  Mr  PenrKon,  writer,  Edin- 
borgh.  The  ininred  Buspended  payment  in  I8S6,  at 
which  time  Mitchell  bad  an  account  for  premiams  iknd 
diflbnnetflpntB  against  them  of  £257,  ]3.  S.  On  the 
8d  December  1835,  Mitchell  had  effected  for  them, 
with  the  at  Patrick  Aaturance  Company  of  Ireland, 
an  inanrance  on  the  Raid  iihip  and  her  freight,  tn  the 
amount  of  £600.  The  policy  remained  in  Mitclieiri 
band*,  in  security  of  the  balance  above  atated  ai  due 
by  them.  The  Agnes  was  totally  wrecked  in  the  end 
of  1825,  and  tbe  Gowans  claimed  from  the  defenders 
the  £600  contained  in  the  policy.  ]n  March  1836, 
Mitchell  became  indebted  to  the  insurance  Company 
in  £131,  being  the  proceeds  of  tbe  sale  of  a  wreck, 
with  which  he  bad  been  intrnsted.  In  Jnne  and  July 
thereafter,  he  admitted,  in  writing,  the  debt  was  due. 
The  eitaien  of  the  Gowans  were  seqaegtrated  on  17th 
May  1826,  and  William  Stark  was  elected  trustee. 
Slid  institulpd  measures  for  recovery  of  the  said  £600. 
Mitchell  Bubsequenlly,  in  August,  wrote  that  be  in- 
tended to  place  the  £124  to  tbe  credit  of  the  As- 
surance Company,  in  settling  for  the  £600,  with  their 
Gdinburgh  agents,  and  repeatedly  thereafter  stated, 
in  corresponding  with  them,  that  be  had  arranged  his 
accounts  with  Stark,  Gownns'  trustee,  and  was  ready 
to  pay  thpm.  Stark  had  agreed  to  such  an  arrange- 
ment. Mitchell,  the  broker,  who  retained  the  policy, 
had  assigned  to  Messrs  Cobb  and  Mitchell,  writers, 
Dundee,  on  2Ist  December  1826,  his  right  to  the  ac> 
Gonnt  due  to  him  by  Gowans  and  Pearson,  in  securitv 
of  a  bill  discounted  by  them  for  £82,  17.  6.,  on  8tb 
November  1825.  The  policy  was  handed  over  to 
Cobb  and  Mitchell  at  the  same  time,  and  intimation 
duly  given  to  Stark,  the  trustee  oo  Gowans'  estate, 
who  acknowledged  it  in  writing,  on  30th  April  18^7; 
and  on  receiving  up  the  policy,  granted  letters  to  tbe 
defenders,  on  6th  January  1827,  and  Hth  October 
1828,  binding  himself,  under  the  authority  of  the  com- 
missioners on  the  estate,  to  pay  the  said  debt,  with  in- 
terent,  on  recovering  money  to  that  amount,  in  virtue 
of  the  policy.  Stark  therealter,  in  April  18SEf,  raised  an 
action  on  the  policy,  against  the  Assurance  Company, 
in  the  Admiralty  Court,  and  obtained  decree.  Eiubse- 
c]uently  to  this,  tbe  present  action  of  forthcoming  was 
instituted  against  the  Company  and  their  agents  as 
common  debtors,  and  others  as  arrestees.  In  the 
coarse  of  the  action.  Lord  Putlerton,  on  22d  February 
1831,  pronounced  an  interlocutor,  inter  alia,  decern- 

"  tgsinsi  the  sm^tcei,  WilliBin  Allan  and  son,  tbe  Royil  B«nk 
oF  Scollund,  snd  John  Thaaioa,  »  caxhivr  of  said  bank,  and 
D.ivid  Manaf,  writer  to  ihe  Signet,  for  tbe  sum,  with  inlervtt, 
cunutiied  in  the  dirrw  of  conslitulion  libelled,  under  deduction, 
ill  [he  meantime,  ufthe  (ura  of^fSGO,  13.  V.  Strrling,  for  which 
the  porsuer  is,  aerording  to  bis  admisiioiia,  bound  lo  account  to 
tbe  aoignecs  of  the  late  TbDinas  Milcbell ;  and  allows  nn  in. 
terim  decive  le  ifo  out,  and  be  extracted  accordingly ;  and  in 
TERard  to  the  sa  d  mm  of  £2G0,  13.  2.,  Finds  that  the  pleaa 
resppnivel)'  mnjiitaiutd  by  the  panie-,  involve  points  in  which 
tbe  aaic^BiBigiievs  of  MitcbcU  are  «ub«taniiiilly  intereited.  and 
IbfTefarelndt.'lhat  lhe»e  B«ignee«  ougfal  to  be  made  parties 
til  the  prcKi-nt  action,  or  (o  have  such  iiitimBtion  aa  may  enable 
llirm  lo  appear,  if  tbcy  »hall  be  >o  advised  ;  and  aiats  (he  preient 
pruces)  in  icgard  to  the  said  sum  of  i£'260,  13.  2.,  till  the  third 


al£-ieO,  13.  2.,  due  to  bim  by  ibe  pursuer  Gowan,  MitckcU 
intimated  CD  tbe  defandera  that  be  bad  autborily  from  Gowui 
to  receive  pajioerit,  and  to  grant  a  deduction  lo  the  defended 
of  a  certain  aum  due  by  him,  Mitchell,  to  ibem.  It  Ja  in  addilian 
averred  by  tbe  defenders,  that  Mitcbell  had  authority  rmai 
Oowan  to  grant  such  deduction,  but  that  averment  is  denied. 
There  aeems,  however,  no  question  that  the  aasigneei  of  Mit- 
chell did,  after  bis  benkropiey,  give  up  the  paliry  lo  ihe  panatt 
on  the  condition,  that  lbs  pnraner,  immedi>tcly  on  Teeeiring 
payment  from  the  defeiiden,  was  to  pay  to  the  aaaigneei  tht 
£2S0,  13.2.,  due  to  Mitchell.  In  ib«e  circumsunccs,  tbeit 
may  be  a  question  wbetber  or  not  Miccbell'a  ataigneei  can  tnil 
themselves  of  this  transaction,  entered  into  after  the  bankruplcy 
of  Milcbellhimself,  for  the  purpose,  or  at  alteventa  tolherBctt, 
of  enabling  Ihem  totlraw  full  payment  of  (he  sum  due  by  lbs 
defendera  to  Mitcbell,  while  tbe  defenders  most  rank  on  Hit- 
cbell'a  bankrupt  eaCate  for  Ibe  sum  due  by  MitcbeU  to  tlmt, 
iuitead  of  bdog  allowed  to  aet  off  tbe  one  debt  ^init  lln 
other.  But  it  ia  dear,  that  tbia  is  a  point  in  which  Mitchells 
assignees  sre  mainly  interested  ;  tbe  only  interest  which  the 
pursuer  confesiedlyhii  in  this  sum  oT  £-2ff3,  13.  2.,  being,  that 
if  not  decerned  for  in  bis  fsvoitr,  the  absolvitor  of  the  defenders 
shall  be  put  upon  grounds  clearly  available  to  tbe  puruer  is 
bis  sccounting  with  Mitebell's  assignees.  These  cunaidentioni 
bsve  induced  the  Lord  Ordinary  to  direct  ibst  Mitchell')  as- 
signees ahall  be  mads  partiea  lo  the  action,  or  at  all  eiriili, 
that  due  intimstioa  ahall  be  made  to  them,  in  order  that  tlity 
may  bave  so  opportunity  of  appealing,  if  they  abaU  be  so  ad- 

On  the  iOth  Jnne,  Cobb  and  Mitchell  were  accord- 
ingly sisted  as  compearers.  After  deducting  pre- 
miums due  by  Mitchell  to  the  St  Patrick,  Dundee, 
and  Sea  Insurance  Company  (of  Scotland),  there  wu 
due  the  compearers,  of  debt  and  expenses,  upwards 
of  £100,  leaving  a  balance  against  them  of  £S5.  Mit- 
chell died  in  February  1827,  and  his  estate  turned 
out  insolvent.  After  a  variety  of  procedure  between  s 
number  of  parties,  the  defenders  maintained, — I.  That 
whatever  may  be  the  form  in  which  any  decree  re- 
specting the  reserved  balance  of  tbe  loss  under  the 
policy  may  be  necessary  to  be  pronounced,  tbe  ques- 
tion in  dispute  as  to  the  respondents'  right  of  reten- 
tion of  Mitchell's  debt  of  £124,  ont  of  that  balanu, 
must  be  decided  on  the  footing  of  Mitchell's  assig- 
nees being  the  direct  claimants  for  it,  and  they  are 
not  entitled  to  state  any  other  pleas,  than  to  the  me- 
rits of  the  question,  as  betwixt  these  parties-— II- 
That  Mitchell  himself  could  not  have  disputed  the  re- 
spondents' right  of  retention ;  and  the  assignees  can 
bo  in  no  better  situation  than  the  cedent. — ^ill.  That 
the  preceding  plea,  as  a  general  rule  of  law,  is  greatly 
strengthened  by  tbe  specialties  of  the  present  case  ;and 
under  all  the  circuto stances,  the  respondents  are  en- 
titled to  Ihe  retention  claimed  by  them.  The  com- 
fearers  pleaded — I-  The  loss  due  by  the  St  Patrick 
nsnrance  Company  on  the  Agnes,  was  a  fund  belong- 
ing to  the  estate  of  the  Gowans  alone,  and  not  em- 
gible  by  any  other  party. — II.  The  debt  incurred  to 
Mitchell,  on  his  broker's  account,  was  due  to, him  by 
the  estate  of  the  Gowans,  and  by  no  other  party.— 
III.  The  St  I'atrlck  Assurance  Company  having  al- 
lowed decree  to  pws  against  them,  in  the  action  of 
constitution,  it  is  nut  competent  for  them,  in  this  pro- 
cess, to  object  to  decree  of  forthcoming  against  the 
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■rmtefw,  in  term*  of  that  lalniitlnr  decrm. — IV.  The 
balance  of  tlie  arrested  fund,  now  in  diipate,  mait  in 
thfl  fint  iflttanue  be  paid  to  Mr  Stark,  &•  the  only 
person  in  lUulo,  or  iu  rif^bi  to  receive  or  diMharge  it, 
Dur  are  there  any  termini  habila,  for  any  farther  ques- 
tion or  eompetition  in  this  process. — v.  Soppostng  it 
were  competent  in  this  process  to  institute  a  compe* 
tjtion  with  regard  to  the  debt  due  by  Mr  Stark,  as 
(Jowant'  trustee,  to  Thomas  Mitchell,  the  right  to 
that  fund  must  be  determined  in  the  ordinary  way, 
accurding  to  priority  of  diligence  and  attachment; 
Mid  the  ciimpearers  are  entitled  to  receive  the  satne, 
in  virtue  of  their  intimated  assignation,  in  preference 
tu  the  respondents,  who  neither  hold  any  intimated 
assignntion,  nor  have  used  any  valid  arrestmenta 
tliereuf. — Vl>  The  proposed  mode  of  settlement  by 
means  uf  Mitchell,  was  but  inchoate  and  imperfect, 
and  nut  having  been  embraced  at  the  time,  but  broken 
off  and  abandoned,  can  afford  no  preference  to  the 
Company,  now  that  the  loss  comes  to  be  settled  in 
another  way. 

On  5th  March  1833,  Lord  Mackeniie  pronounced 
this  interlocutor ; — 

"  Having  heaTd  pirties'  procurators,  tmA  iheTeaTtw  foniidered 
the  ctoied  rFCord,  ani  whole  proceu,  Fliida  tio  luffirient  evi- 
dence produced  or  offered,  thw  the  Hrrsngement  or  sgreenient 
between  tbe  St  Pithck  AsBurance  Company,  and  TbomsB  MiN 
chell,  now  Blleged  \iy  that  Compuiy,  was  ever  com pLeted  or  con- 
sentpd  to  by  tbem  ;  Finds  that  without  such  arrHngemeiit  or 
■greement,  compeawtlon  between  the  debt  due  by  Mitchell  to 
tbe  said  Company,  and  tbe  debt  due  by  that  Coropauy  to  John 
and  William  Guwans,  on  a  policy  of  inaurance,  coulil  not  be 
eauaed  to  lake  place  t^  tbe  dreumslince,  chat  there  existed  in 
Hitchell  a  right  oF  retention  of  the  policy  against  the  Gatnnl, 
for  payment  of  a  debt  due  to  him  by  them  :  Therefore  repels 
tbe  defencea  founded  by  the  St  Patrick  Auurance  Company  on 
their  claim  sgaiDtt  Milcbell." 

The  Insurance  Company  reclaimed,  and  prayed  the 
Court 

"  to  iuitain  the  defenroa  founded  by  the  defenders  on  tbeir  claim 
against  Thomai  Mitcbelt,  and  to  find  that  they  are  entitled  to 
deduct  from  the  money  in  their  handi  tbe  sum  of  £124,  which 
waa  due  by  Thomai  Kiitchell,  the  author  of  the  coinpesrera,  to 
tbe  defender* ;  and  fanher,  to  And  the  eompearert  liable  to  the 
defeoflers  in  expenses." 

At  advising,  the  Aasarance  Company  pleaded— 
Thattheletten  of  Mitchell  and  SUrk  furnished  evU 
dence  of  the  existence  of  inch  an  agreement.  An- 
swered— Such  an  arrangement  was  proposed,  but 
never  acceded  to>  It  was  abandoned.  The  Company 
who  founded  on  it  took  ground  which  would  nave 
destroyed  it. 

Lord  Sfcalresaid,  ai  to  that  part  of  the  Lord  Ordinary's  inter- 
locutor finding  that  there  wai  no  evidence  of  an  agreement,  he 
thought  it  well,  founded.  Such  an  agreement  vras  unexception- 
able, and  juit  tn  itaelf.  The  Anurauce  Company  were  entitleil 
to  tay  that  tbey  and  Mitcbeil  entered  into  such  an  agreement. 
There  had  been  produced  no  evidence  of  it.  But  they  did  not 
Bif  so  in  any  of  their  pleas.  None  of  their  pleas  were  founded 
oo  an  agreement.  These  pleas  were  directed  agiiinn  Stark. 
Tbe  Msigneea  could  not  be  in  anv  better  lituation  than  the  ce> 
dent.  They  could  only  claim  in  the  tame  way  ii  Mitchell  cod  Id- 
Would  tbe  Aasumnce  Company  be  obliged  to  recur  to  an  agree- 
ment, if  the  claim  were  truly  due  to  them  ?  [■  not  the  Inaurance 
Company  entitled  to  plead  againit  the  compEsren  any  tbing 
which  they  could  have  pleaded  againit  Mitchell?  It  would  re- 
quire farther  consideration  before  he  could  simp)]'  adhere  to  tbe 
Lord  Ordinary's  interlocutor. 


Lvrd  Juttice-Cleri  was  not  inclined  to  alter  the  Interlocutor  as 
it  now  stood.  But  they  might  adhere,  reserving  to  tbe  Com- 
pany to  be  farther  heard  on  tbeir  pleai  againit  the  compearers. 

The  Court  pronounced  this  interlocutor  : . 

"  Adhere  to  tbe  interlocutor  submitted  to  review,  in  so  far  ai 
it  repels  the  defences  founded  upon  the  alleged  B!;rcenient  or 
agreements  referred  to  in  aald  interlocutor,  and  to  thii  effect  de- 
cern ;  but  remit  to  the  Lord  Ordinary  to  hear  parties  further  upon 
the  pleaa  in  law  for  (be  defenders,  as  agninit  the  compealen, 
and  proceed  to  determine  thereon  as  to  bis  Lordship  shall  seem 
just,  reserring  alt  qaeations  as  to  expenses  of  process  for  bis 
Lordship's  determination." 

Seu-ond  Division. — Lords  Ordinary,  Fullerton  and  Macken- 
zie.—.rfcf.  Skene  and  Neures;  Arxiybald  Connell,  W.  S.,  Agent. 
—AV.  O.  M'Neilltuid  0.  NapUn  D.  Murray,  W.S.,  Agent. 
—Mr  Fetguwo,  Clerk.- [J.  (f.  ff.] 

28(A  January  1634. 

No.    178. — Robert   Hamilton,   Pursuer,  v,   Ladv 

Mary  Montoomerie  and  Husband,  and  Mu» 

Stewart,  D^'endert. 
Teinds —  Feu-  D  utiea —  Warran  dice — A  ugmentation —  Preserip  - 
tion — Pari  of  ike  muirl  of  Glattfinl  hamng  beta  ditponed  in 
murity  af  tlie  (nwfi  ^  tht  Dain  ef  Glauford,  tiibject  to  a  ctr- 
taiit  pToBiaonofrrdemptiani  andlht  J}i^et  b^viit^  all  beta /eufti 
out  fry  lie  itiipnntti  and  an  acfina  ogaiiul  tit  tmpentr  and  14* 
proprietor  of  the  rauin,  for  relief  from  avgmeniaiiorv  of  mini* 
Uir'i  ilipend,  haeing  bttn  brought  bif  ajeuar,  wAose  tUlei  aulio- 
riud  Aim  to  retain  oj  much  oftbejeu^nti/  om  would  comipaiul 
to  laid  aHfmnt/ad'an,  (ike  clame  of  aitignotioii  in  hit  fat/our  by 
the  luperior  bang  to  all  arite  in  hii  ovm  or  hU  autior'M  faroar} 
—Held,  I.  Tliat  tht  real  loarramlice  ooer  tin  nuiri  wai  in  the 
luperior  and  not  in  iht  feuar. — //.  Tbal  tht  warrandice  and 
oiMif^naiion  to  vritt  in  faoour  of  the  fouar  vat  applicable  onlj/  to 
the  rinhli  ilupoHed  lo  himielf,  and  not  to  Iht  loarraiidice  in 
Javour  of  tke  luperior. — ///.  Thai  prticription  did  not  apptjf 
to  the  cote. — IV.    That  tht/euar  vat  liable  in  augmenlatioit. 

In  1693,  Lord  Sempi  1 1  disponed  to  Alexander  Stew- 
art, of  Torrance,  a  part  of  his  lands,  called  tbe  Dales 
of  Glastford,  as  in  principal,  and  certain  parts  of  tbe 
muirs  of  Glassford,  in  security  of  the  temdi  of  oaid 
lands  so  conveyed.  The  clause  of  warrandice  was  in 
these  words : 

•"  That  in  caae  any  part  of  the  teinds  being  evicted  or  burdened, 
the  said  Alexander  Stewart  and  hia  foresaids  are  hereby  to  bsre 
free  regress,  ingress  sod  access,  in  and  to  ibe  foresaid  lands, 
teinds  and  others  abovB  disponed,  in  warrandice,  as  said  is,  at 
the  least,  or  sua  meikle  of  the  same  as  in  quantity,  quality  and 
yearly  rant,  shall  b«  answerable  and  correspondent  to  the  said 
eviction  or  bnrden,  and  that  aje  and  while  we  and  our  foresaids, 
either  peaceably  and  legally  repossess  tbem,  to  tbe  undoubted 
right  to  tbe  said  teinds  free  of  said  eriction,  and  all  burdens 
whatsoever,  or  then  to  make  payment  to  him  or  his  foresaids,  of 
tbe  price  and  nlue  of  the  said  teinds  so  to  be  wined  and  bur- 
dened, as  said  is,  at  tbe  rate  of  sixteen  years'  purchaie,  count- 
ing [ha  vietual  at  £100  the  chalder,  and  of  the  baill  charges  and 
expenses  he  or  his  foreaaida  sball  happen  to  diibune  and  im- 

Cnd  anent  tbe  defence  of  the  said  teinda,  and  of  tbe  actions  to 
commenced  against  then  thereaoent" 
In  1704,  and  1716,  Alexander  ninth  ELarl  of  Kglin- 
ton  acquired  from  Lord  Sempill  the  lands  called  the 
Muirs  of  Glassford,  with  the  tituUrity  and  patronage 
of  the  parish  of  Glassford.  The  property  of  tbeae, 
including  the  lands  of  Rutheran,  afterwards  came  to 
be  rested  in  Lady  Muntgomerie,  the  other  defender. 
In  1714,  Alexander  Stewart  granted  a  feu-dixjpusition 
of  Whitehill,  being  a  portion  of  the  Dales  of  Glass- 
ford, lying  within  the  parish  of  that  name,  to  Johft 
CuUea,  the  predecessor  of  the  punner,  whu  is  now 
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difpoaition  fonnded  en  not  only  oonUim  ng  mtrran- 
diee  sgminst  aDgm«ntation«  heyund  tbe  amount  of  the 
fea-dnty,  bat  even  contnina  an  expres*  obliration  on 
the  fenar  to  free  and  relieve  the  superior  toererrom 
in  all  time  to  come. — III.  A  clause  of  uiignatton  to 
the  vritK  and  evident*  is  not  eqniralent  to,  and  does 
not  import  to  be  a  conveyance  of  tbe  rights  to  which 
these  writs  and  evidents  relate.  And  any  claim  of 
recouna  competent  to  Misi  Stewart  of  Torrance,  in 
virtue  of  her  alleged  infenment  of  real  warrandice 
over  the  defenders  Unda,  ia  not  conveyed  to  the  pur- 
aner  by  the  general  cUaae  of  assignation  to  the  writ! 
w>d  evidentii. — IV.  The  terms  of  the  clause  of  asidg' 
nation  to  the  writs  and  evidenta  in  the  diapotition 
founded  on,  clenrly  show  that  any  right  of  relief  com- 
petent to  the  superior  was  not  intended  to  be  eimvey- 
ed  to  the  feuar,  and  no  such  right  was  legally  and 
cffeoloally  conveyed  -to  him. — V.  The  obligstioo  of 
real  warrandice  against  tho  defenders'  lands  can  only 
be  enforced  Kt  the  instance  of  Miss  Stewart  of  Tor- 
rance, in  favour  of  wha^<e  aothors  that  disposition  was 
granted;  and  as  Mias  Stewart  it  the  persnnal  repre- 
eentatire  of  Mr  Stewart,  the  original  dUponee,  all 
the  provisions  and  limitations  of  the  original  obliga- 
tion are  equally  effectual  against  her. — VI.  Supposing 
that  the  assignation  to  the  writs  and  evidenta  waa 
equivalent  to  a  conveyance  of  any  right  of  relief  com- 
petent to  the  .Stewarts  of  Torrance,  the  pursuer,  under 
the  cireomatances  of  this  case,  could  only  take  the 
benefit  of  the  warrandice,  nuhject  to  all  the  restric* 
tions  and  limitationt  pleadable  against  Miss  Stewart 
herself. — VII.  Under  any  circumstances,  tbe  pursuer 
is  not  entitled  to  insist  in  the  first  declaratory  con- 
closion  in  hia  xammons,  vis.  that  the  obligation  of  real 
warrandice  is  fur  the  security  and  protection  of  the 
whole  lands  of  the  Dales  of  Glasaford.  He  has  neither 
a  title  nor  an  interest  to  insist  in  that  general  con- 
elusion. — VIII.  The  defenders  are  willing  to  imple-' 
meot  that  obligation  of  warrandice,  and  to  purchase 
np,  on  the  conditiona  therein  stipulated,  the  excess  of 
the  augmentation,  beyond  the  amount  of  Mtipend  and 
fea-duty  fur  which  Miaa  Stewart  of  Torrance  is  liable, 
in  terms  of  her  own  titles. 

Lord  Mackenzie,  on  12th  November  1833,  pro- 
nounced ibis' interlocutor : 

"  Sustain!  (he  defcncM,  end  aiiiolltiei  the  defender,  Lidy 
Montgomerie  sod  her  hniband,  from  the  cancluniong  of  the  libeJ, 
anddeeetna  ;  Ftnil<  them  ciiti  [led  loexpenEn,  of  which  sppoinli 
•n  account  to  be  giren  in,  and  when  lodged,  remiEs  to  the  au. 
ditor  to  tax  the  anme,  and  report." 

_  "  tfaU.—il.)  The  Lord  Ordinary  does  not  think  that  the 
right  of  real  warrandice  is  in  the  pursuer.  At  the  time  the  feu 
wu  ({ranted  by  Alexander  Stewart  to  CuUen,  there  can  be  ih> 
dispute  that  this  real  warrandice  wai  mbject  10  tbe  provisiOD  of 
redemption.  Alexander  Stewart,  the  gmntet  of  the  feu,  there- 
fore, bimaelf  holding  such  a  right  of  warrandice,  might  very  well 
chooH  neither  to  grant  to  the  feuar  of  a  portion  of  hia  estate, 
absolute  warrandice  against  augmentations  of  stipend,  nor  a 
conveyance  of  this  qualified  real  warrandice  against  theoi,  which 
WW  not  well  calculated  to  bo  exerciaed  by  a  number  of  feuara 
of  portions  of  the  estate  to  which  the  real  warrandice  applied. 
Accordingly,  he  appean  to  have  adopted  a  different  plan.  He 
gave  to  hia  feuar  Cullen  a  right  to  retain  the  feu-duty  to  tbe 
eiteot  of  Bi^kugmeataliiMi  that  might  be  granted,  and,  aa  tbe 
feu-duty  was  exactly  double  of  the  portion  of  existing  stipend 
payable  to  the  miniiter  for  lh<  lands  fvued,  it  ia  prplwble  that. 


■t  this  lime,  this  power  of  retention  was  thought  «  fall  security 
to  tbe  feuar.  But  this  very  provision  implies,  that  the  real  wht- 
raodice  was  to  remain  in  Alexander  Stewart  hiuifelf,  in  onler 
that  he  may  claim  indemiiilication  for  himsdf.  in  case  of  aa 
augiDentalioii  taking  place,  and  tbe  feu.ituly  Mng  reiJiiued  to 
answer  it.  The  aisignaiiun  of  writs  seems,  like  oitaer  us«if> 
nations  of  that  kind,  tu  be  applicable  onlv  to  the  rigbta  dinixiiied, 
and  not  to  be  itselt'a  dinpuBition  of  aulijects,  eithrr  in  pruperly 
or  in  real  watraadice.  (_'i.)  ThL'  defendeia  have  always  offered 
to  redeem,  in  termn  of  the  original  clause  of  wairaiidice,  and 
therefore  are  entitled  to  ab^Ivitor,  unlc's  more  than  thai  is  due 
by  them.  Now  the  L'<rd  Ordinary  thinks  that  no  more  is  due. 
He  thinks  there  oin  be  no  prescription  in  [be  case.  This  ia  not  a 
case  like  that  of  Muiirii,  where  a  party  having  poisesaed  laud  for 
forty  yean  peaceably,  and  without  ehalleiige,  or  claim  made 
against  him.  on  sasiiiei  stunding  together,  and  forming  a  titlu  of 
uuqualiSed  property,  plearia  prescription,  positive  and  negative, 
against  an  attempt  to  revive  4  claim  of  a  right  and  redenipiion 
thereof,  which,  though  cunlained  in  an  ancient  dirpoMtion  of 
tbe  lands  bufore  the  turty  ye^rs,  wai  never  inserted  in  eiiher 
charter  or  sasine,  or  registered  in  tbe  Register  of  Heveriiona. 
Tbis  is  a  case  where  ■  party  attempts,  by  prencription.  to  con- 
vert a  grant  of  bcritulile  nuliji^cts  in  real  warrandice  of  a  certain 
kind,  i.  e.,  n-arrmidico  o(  an  alternallve  kind,  cither  that  certain 
lands  should  he  reliev..'d  from  aiigmeutations  of  stipend,  or  that 
tbe  price  of  them  should  be  paid  back  at  a  certaiit  rale,  into  ■ 
grant  of  these  aubjeets  in  real  warrandice  of  a  different  kind, 
i.  e,,  absolutely  that  the  lands  should  be  relieved  of  such  aug- 
j  mentations.  Now,  the  Lord  Ordinary  can  eee  no  ground  lo 
law,  on  which  such  an  attempt  can  succeed,  unless  tbe  party 
pleading  prescription  can  produce,  nutonlya  title  by  charter  or 
■u.^iiies,  standing  together  for  forty  ycati,  to  [he  converted  or 
neurped  furm  of  warrandice,  but  pus^esslon  for  forty  years,  of 
snch  B  kind  as  ia  applicable  to  that  form,  and  not  applicable  to 
the  original  and  rightful  form.  Tbe  Lord  Ordinary  can  have 
no  il'iubt,  that  a  right  of  real  warrandice  cannot  be  prescribed 
merely  by  A,  without  right,  taking  iiifeftment  in  the  estate  of  U, 
in  real  warrandice  to  bim  A,  and  that  iiifeftment  reniaitiing  un. 
challengvil  for  forty  years,  while  nolhing  is  done  different  from 
what  would  have  beeti  done  if  no  such  usurping  infeftiaent  bad 
existed,  hut  B  pii!<'rssea  lii^  own  estate  in  full  peace,  wholly 
undisturbed  by  A.  The  Statute  1617  cannot  apply  to  such  a 
case,  because  there  is  no  posaeasiun  whatever  of  B'a  land  by  A, 
upon  his  infeflment  of  real  warrandice.  If  that  however  be 
clear,  tlie  Lord  Ordinary  thinks  it  must  follow  aa  a  corollary, 
that  as  little  can  lliere  Ite  a  prescriptive  change  or  extension  of  ■ 
right  of  real  wDrraiiili<'e  tiy  A,  without  right,  taking  infeftment 
In  the  estate  of  B,  in  real  warrandice  to  bim  of  tbis  converted  or 
extended  kind ;  and  thui  intefimenc  remaining  unchallenged  for 
forty  years,  while  nothing  is  dune  different  from  what  would 
have  been  done  if  no  such  usurping  infeftment  had  existed. 
Now  that  teems  to  he  the  state  of  tbe  present  case,  even  sup- 
posing lliat  the  original  form  of  the  real  warrandice  over  the 
lands  uf  Kutbentn,  &c.,  was  never  effectually  inserted  in  the  in- 
feflmenu  of  the  Stewarts  of  Tormnce  at  all.  Still,  all  that 
could  be  said  would  be,  that  the  Stewarts  of  Torrance  wroug. 
fully  inserted  in  their  own  iiifefloieiits  a  grant  of  the  estate  of 
annlher  person  in  reu!  wnrraiidice,  different  from  what  they  truly 
bad  right  tu  insert,  and  that  tins  grant  had  stood  in  ibeir  infefl- 
mtnla  fur  torty  years  ujelialli'iiged.  But  nolhing  is  stated  in 
the  record  to  ahuw  Ibnt  any  pusseisioo  followed  on  this  usurping 
itireftnient.  different  liom  wliat  would  have  followed  if  do  iucb 
infertmeiit  bail  existed.  No  exercise  la  stated  of  this  usurped 
wariandice  agaiiitLt  the  estate  of  Rutheran,  &c,  or  the  proprietor 
thereof.  In  this  view,  therefore,  without  going  farther,  tbe  Lord 
OrJrnary  thinks  that  there  is  a  failure  on  the  part  of  the  pursuer 
pleading  prescription.  Farther,  if  it  were  necessary  to  go  into  it, 
the  Lord  Ordinary  ia  not  quite  xalisfird,  that  in  this  case,  the 
rightful  form  of  ttie  real  warrandice  was  not  insetted  in  tbe  in- 
fenmentsoftbe  lands  of  R^themn,  granted  in  warrandice;  so 
that,  if  tbis  could  be  viewed  merely  as  a  case  of  reversioti  (or 
right  of  redemption)  of  tbe  warrandice  lands,  he  docs  not  think 
it  clear  that  the  prescriptinn  would  ^)ply.  For  tbe  l>ord  Or- 
dinary cannot  hold  tbe  cnsc  of  .Vlunro  as  going  the  length  uf  rie- 
eidinj;  that,  in  case  a  revctsiuii  was  once  validly  inserted  iu  the 
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infeftnentc  of  tbe  luidi  affected  tberel^,  tbii  revcnion  could 
be  loit  bv  preioriptior,  merelf  from  iM  otuuiion  far  forty  jetn 
in  artGT  titles  of  tbne  Undi,  while  notbing  else  was  done  against 
tbe  reveraioD.  In  tbe  case  of  Munro,  it  wsa  held  that  tbe  re- 
Tersion,  or  right  of  redemption,  never  waa  inserted  in  the  in- 
feflmenU  at  all.  But  the  mention  of  tbe  rrveraion  in  (faia  cage 
(if  it  could  be  riewed  aa  a  caie  of  leTenioii)  is  Tery  different 
Iron)  (bat  in  the  cut  of  Munro." 

Tbe  partaer  reclaimed,  and  prayed  for  decree  in 
terms  of  bis  libel.    At  adrising, 

Lord  Glenlee  said,  tbat  be  tboBgbt  tbe  Lord  Ordinary'a  inter- 
locutor right.  The  purauer  bad  no  claim  whatever.  He  nas 
on\j  entitled  to  bave  tbe  warrandice  in  bis  deed  maintained. 
Aaaignations  to  writs  included  many  things.  If  it  included 
teinda,  and  tbere  bappened  to  be  a  tack  of  the  leinda  subsiiting, 
tbe  general  aaaignalion  to  writa  and  eridenla  would  give  no  tight 
to  that  identical  tack,  unlets  apeciGcally  convened.  The  purauer 
waa  only  entitled  to  be  warranted  and  secured  in  irtlat  waa  con- 
veyed, and  in  nothing  higher.  Tbere  waa  nothing  in  the  pur- 
suei'a  warrandice  which  would  aecure  him  againit  future  aug- 


Lord  ittBdotubank  concurred. 

LontJuiiiiX'CUrIc  waa  of  the  same  opinion.  The  pursuer  was 
only  entitled  to  be  secured  as  far  as  bis  grant  went.  To  this  ex- 
tent only  could  be  claim  the  aid  of  tbe  general  aaaignation. 
Munro's  case  was  not  at  all  applicable  to  the  present.  Tbe  par- 
auer  could  not  be  in  a  better  aitualiou  than  Miss  StewarL 
The  Court  adhered. 

Purauer-B  Authorities — Dundan,  I7ih  November  1802,  F.C. 
Hunru  a.  Munro,  ISth  May  ]81^,  F.  C.  Cbambera  v.  Law, 
6th  June  1823,  8.  and  D. 

Defenders'  Authorities Duke  of  Buecleuith  s.  Officrra  of 

State,  £lb  Auguat  1766,  1st  February  ]770i  Mor.  10,711,  and 
10,751.  Grmban)  t.  Don,  I5tb  December  1811.  M'Leod  v. 
Robs;  Brown's  Sup.  Vol.  V.  p.  6I&  Ersk.  III.  7.  sec.  II. 
Earl  of  Casailis  v.  Roae's  Cieditora,  3d  February  1796 1  Mor. 
10,756. 

Second  Diriuon. — Lord  Ordinary,  SfaiAenzie Ad.  Cuning. 

batne ;  William  Waddell.  W.  S.,  Agent.— rf'f.  Skene  and  Adam 
Andenon  ;  Tod  It  Hill,  W.S.,  AgeDl«.--Mt  Tfaomaon, Clerk. 

-iJ.ir.B.-\ 


29tk  January  1834. 

Nd.  179. — Lady  Makdol'o ALL  Brisbane  &  Thomas 

A.  Brisbane,  competing  Claimanti  in  Multipkpoind- 

ing  Makdodoall's  Trdbtee  d.  Theu  &  Otuers. 

Legacy — Provision — Clause — Circumilaneei  in  »;iich  htld,  Ikal 
a  ipeciat  tigacg,  bequiatlied  niulrr  lit  frurden  of  iht  IfUalor't 
••  dtblM  due  by  band,  bill,  or  atcainU-carrenl,"  and  of  hit  "Ju- 
neml  txpenitt"  wof  nal  ivbjtcl  la  dtbli  or  burdem  c/any  other 
description  ;  and  ihat  the  tutrn  due  by  bondt  cfpro^uion  to  Ifie 
leilaler'i  children,  granltd  partly  in  impUmmt  of  hii  marriage- 
contract,  did  not  ftiU  vnder  th4  description  of  '*  debti  dua  by 
band,"  and  to  ttxn  not  to  be  dedueleiL 
The  lale  Sir  Henry  Hh^  Makdoagall,  by  hii  triut- 
tettlement,  dated  20tb  August  I»23,  conveyed  to  W. 
H.  Sands,  Esq.  W.B.,  his  whole  moreable  property, 
(except  his  books,  fDrniture,  and  farm-itocking,  which 
lie  beqaeathed  to  his  heir  of  entail  in  the  estate  of 
Makers  ton,  entailed  by  him  in  1812),  as  also  what 
might  remaiD  tindirided  and  unpaid  of  his  fonrth  share 
of  the  real  and  personal  estate  of  the  late  Dgke  of 
Roxburgh,  beqaeathed  to  him  by  his  Grace  :  But  in 
trust  always,  I.  For  payment  of  the  testator's  debts  ; 
2.  For  payment  of  all  legacies,  gifts,  donations,  or 
anntiities  left  by  tbe  testator,  or  which  he  might  be- 
queath by  any  codicil ;  and,  3.  If  the  trnst-estate  was 
•afficient  for  the   purpose,  tbat  the   entailed  estate 
should  be  reliered  of  toe  provisions  to  the  testator's 


two  younger  danghters.  These  prorisioas,  if  the 
trust-estate  fell  short,  being  declared  to  be  real  har- 
dens on  the  entailed  estate  ;  but  if  there  was  a  surpias 
of  the  trust-estate,  that  surplus  was  to  go  to  the  heir 
of  entail.  By  a  codicil,  dated  28th  October  1823,  the 
testator  bequeathed  several  legacies,  and 
**  with  regard  to  what  I  may  succeed  to  by  the  will  of  John 
third  Duke  of  Boxburgh,  I  declare  mj  intention  to  be  aa  lul. 
tows:— Tbat  out  of  this  sum,  ny  dvbU  due  by  bond,  bill  or 
Bccount-eurrent,  and  my  funeral  expends  shall  be  paid,  nuking 
the  estate  free,  and  the  reaidne,  if  any,  to  go  to  Lady  Brisbane, 
burdened  as  I  nay  aftanrarda  direct,  when  tbe  amount  isascer- 
tained  ;  and  I  hereby  declare  this  holograph  writing  as  relative 
to  my  other  aeltlemeDta,  f nd  tbat  tbe  leguciea,  annuiliea  and  do- 
nations herein  left  by  me,  shall  be  payable  by,  and  a  burden  on 
those  succeeding,  in  virtue  of  said  eotsil  and  ■ettlements." 

The  present  multiplepoiiiding  was  riused  to  deter- 
mine the  interpretation  of  the  codiciL  Lady  Bris- 
bane contended,  that  after  payment  of  "  tbe  debts 
due  by  bond,  bill,  and  account-current,"  the  residue 
of  tbe  Roxburgh  le^ey  belonged  to  ber,  free  from 
all  the  other  purposes  uf  the  trnst ;  and  that  tbe  bonds 
of  provision,  granted  by  Sir  Henry  to  his  daughters 
in  IHU,  did  not  come  under  the  denomination  of 
"  debts,"  but  were  mere  preferable  legacies,  and  so 
did  not  fall  under  the  description  of  "  debts  by  bond," 
&c.  to  be  deducted  from  the  residua  of  the  Roxbu^ 
succession,  in  terms  of  the  codicil.  The  heir  of  entail, 
on  the  other  hand,  maintained.  That  the  Itoxburgh 
legacy  fell  under  the  general  truat-mansgement,  and 
remained  liable,  along  with  the  other  trust-funds,  for 
tbe  debts,  legacies,  donations  and  provisions  to  younger 
children,  included  in  the  trtut-settlemeiiL  At  ill 
events,  that  the  provisions  to  the  children,  which  the 
testator  was,  to  a  considerable  extent,  bound  to  grant 
by  bis  marriage-contract,  fell  properly  nnder  the  de- 
nomination of  "  debts  due  by  bund,"  with  which  the 
Roxburgh  fund  was  burdened  by  the  oodiciL  Tbe 
Lord  Ordinary,  Corebouse,  reported  tbe  qnestiou  to 
tbe  Court  on  minutes  of  debate. 

LordBalgray. — Tbia  is  entirely  aquestion  of  intention.  Look, 
therefore,  at  what  the  intention  ia  decUrvd  to  be.  It  is,  that  all 
"  debts  due  by  bond,  bill,  or  account-current,"  shall  be  paid  ant 
of  the  RoxbuTgfa  fund.  But  tbe  difficulty  is,  that  provisions  to 
bis  children  cannot  be  conceived  to  be  meant  to  be  comprebeaded 
under  tbe  words  "  debts  due  bv  bond,"  used  by  a  person  so  ac- 
curate ai  Sir  Henry  Hay  Makdoi^isll,  who  framed  and  wrote 
the  codicil  himaelf. 

Lard  Gilliei. — I  entirely  agree.  Sums  declared  to  be  dne  by 
a  matriage^contract  are  aiorcii  cauta  pioviaions.  We  are  beta 
in  ft  question  of  intention  ;  and  in  common  parlance,  when  a  dms 
talks  of  bis  debts,  be  does  not  mean  his  morlii  cauta  ptoviaioM 
in  marriage-  contracta  or  bonds  of  provision. 

Lord  Craigie. — I  give  in  to  tbe  majority,  but  I  think  the  ques- 
tion attended  with  douhL  A  msmage-contiaet  is  sn  oiwnM 
deed,  and  not  a  mere  Moriu  couio  settlemeut 

Tbe  Court, 
"  On  tbe  report  of  Lord  Corebonae,  prefer  I^y  Brisbane  to 
tbe  share  of  the  residue  of  tbe  saecession  of  the  late  Jtdn  Duke 
of  Roibuigh,  left  and  bequeathed  by  him  to  tbe  now  deceased 
Sir  Henry  Uajr  Makdougall,  after  deducting  Sir  HenryH  debt* 
due  by  bond,  bill,  or  account-current,  and  his  ftmeral  ezpenai* : 
find,  tbat  undra  the  debts  to  be  deducted,  as  aforeaaid,  tbere  are 
not  comprebended  tbe  provisions  granted  by  Sir  fleniy  to  bis 

Coger  children,  either  by  his  contract  of  marriage,  or  Intbe 
d  executed  by  him  In  tbeir  favour,  on  90tb  July  161 1 :  Find 
the  expenses  incnired  by  these  parties,  in  diqtasing  of  tbe  pc^nt 
submitted  to  tbe  Court,  to  bs  a  burden  opoo  the  share  of  tba 
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retidoe  foiiiid  to  belong  lo  Lidf  Biubanc,  ■■  kfomaid ;  and  re- 
tnit  to  tbe  Lord  Ordinarf  to  piocecd  rariher  in  Ibe  oubc,  m  to 
bim  bWI  ■ppearjuU." 

Fin-t  Division.— Lord  Orfimry.  Corehouse  — For  Lady  Bri»- 
hnne.  SandFonl ;  Alexander  Snitt.  W.S.,  Af^nt.— For  Heir  of 
Eixtiil,  Keajand  Shaw  Stewart ;  WlUiani  Pulnck,  W.S.,  Agent. 
—Mr  RolUnd,  Clerk.— [G.  n.-[ 

29tA  January  1834. 
No.  180. — Right  Hon.  Lord  Elibank,  Purswr,  v. 
Patrick  Caufbell,  &  William  Pukvks,  De/eu- 
dert, 

Proceti — Expenses — Objeclioni  being  ilvleJ  to  lit  au'lil»r't  reporl, 
thai  kehail  aUonedlotkepuriuer.aiilieirefeHlait,—  !.  Tkea- 
peH'tefotlaiiiiitganetlract  aflhteiUttU, — //.  The  txptnie  efan 
iHcUeHlat  diMcuuioa  laM  a  liaocr,  dAd  ctaimtil  a  kgjiatbtc  okt 
the  littti. — III.  An  tiarbiiattt  chargt /or  priatitts. — The  two 
JItU  ol^etiatu  nutaiiud,  anit  tht  tuit  repelled. 

In  thia  cMe,  whiuh  ia  reported  ante,  VuL  VI.  p. 
129,  the  defenders  objected  to  the  auditor'*  report: 
li(,  Thnt  he  bad  allowed  £9,  0.  9d.,  beinff  theexpeneo 
of  obtaining  an  extriwt  of  l^e  entuila  of  Ballencrieff 


(whicb  happened  during  the  dependence  of  the  action  ), 
the  pnraner  htu  gol  another  extract  of  the  entail,  along 
with  tbe  titlea  irhich  were  hypolbecated  to  Mr  Itoy, 
so  thnt  the  extract  charged  'u  of  no  nse  to  him. 

Lord  Balgrojf. — I  do  not  see  bow  ibe  extract  of  tbe  entail  can 
be  made  part  of  tbe  expenses  in  this  case.  Everj  person  who 
raises  an  action  i«  LQunrl  to  produce  Bucb  deeds  ai  are  necessarj' 
lo  support  it.      The  etitsil  was  part  of  tbe  pursuer's  title. 

Lord  Gdliei. — It  appeared  to  me  ibere  vrai  a  great  deal  in 
this  ubienioo.  If  tnotber  extract  exiited,  the  pursuer  was  bound 
to  get  It. 

lard  Craipe. — I  hare  great  doubts  aa  to  disallowing  tbe  ex. 
penie  of  an  extract  wbich  was  neceiialT  at  the  time,  because  by 
tbe  dentb  oT  the  tare  Lord  Elibank,  it  has  become  useful  to  tbe 
pnnuer.   Wbaleret  expense  wai  necessary  at  the  lime  sbuuld 

Objection  tu^talned. 

Objected  id — That  there  was  allowed  £16,  0.3, 
being  the  expennei  incurred  by  the  pursuer  in  discus- 
sing an  incidental  point  with  Mr  Roy,  W.S ,  who,  on 
being  cited  as  a  haver,  refused  tu  produce  the  title< 
deeds,  on  the  ground  that  tliey  were  hypothecated  to 
bim  by  the  late  Lord  Elibank  for  a  business  .account, 
in  which  plea  Mr  Roy  was  held  to  be  wrong,  both  by 
the  Lord  Ordinary  and  Inner-House,  but  no  expenses 
were  awarded  against  him. 

Lord  Balerag. — Suppose  tfaal  in  any  cause  I  obtain  a  dilit^nee 
■gunst  havers,  and  an  unreasonuble  uarty  puts  me  to  great  ex. 
pense  bj  objections,  am  I  to  cbsr;^  tnst  against  my  opponent? 

Lord  GiUia. — I  tatfaer  incline  to  concur  witb  Lord  Balgray. 
Mr  "Raj  bad  a  pita  aucb  as  (his  Court  tbougbt  fair,  and  there- 
Tore,  although  tbey  repelled  it,  they  expressly  found  no  expeiuea 
due.  If  Mr  Roy  was  not  to  blame  in  stating  tbe  objection,  bow 
^  it  be  said  that  the  pursuer  was  to  blame  7 

£ord  Craigie. — 1  think  it  was  tbe  duty  of  Lord  Elibank  to 
bare  produced  tbe  titles.  He  shoidd  have  applied  to  bis  agent, 
and  found  security  for  any  claim  of  hypothec.  If  be  did  nut  do 
ao.  and  the  other  party  were  put  to  any  expense  in  recoi>ering 
tbe  titles,  they  ought  to  get  it. 
Objection  sustained. 

Objected  3<^ — That  there  wm  allowed  for  printing 
the  pursuer's  C8«e,  £51,  16.  6.,  whereu  it  was  certified 
by  a  respectable  printer,  that  the  expense  ought  nut 
to  hare  exceeded  £30,  7.  6.     This  arose  from  altera- 


tions and  corrections,  which  ought  to  have  been  made 
on  tbe  draft.  Answered — The  auditor  has  already 
struck  £lOoff  the  account  paid  by  tbe  pursuer  for 
printing  hi*  cose,  uid  it  is  tlie  auditor's  province  tu 
judge  of  the  cbiirge — Objectioa  repelled. 

First  Dirision.— ^c(.  Wood ;  A.  &  J.  RolUnd,  W.  S.,  Agents. 
^Aa.  H.  Bruce;  John  Young,  S.S.C,  Agent.— Mr  Bell, 
Clerk [G.C] 

29lk  Jaauary  1834. 

No.  181. — Mrs  Maclbak  or  WhituidiA  Othbrs, 

PttitioHert. 

Procesa — Minor —  Factor. 

A  petition  being  presented  fur  the  appointment  of 

a  factor  to  children,  some  of  whom  went  in  minority 

and  some  in   pupillarity,  the  Court  appointed  a  liu:tor 

iiico  lat'irit  to  the  pupils,  and  a  factor  loco  abtentiM  to 

two  of  the  minora  who  were  abroad,  but  refused   the 

petition  quoad  ultra. 

First  Dirliion.— .rfcl.  Cowan ;  Hunter,  Campbell  and  Cath. 
cart,  W.S.,  Agents.— Mr  RolUnd,  Clerk [G.  D.\ 


S9/A  January  1834. 

No.  182,— .SALTOCfM   Parliaukktart  Trustees, 

Petitioners. 

Statutory  Trust— Entail 

By  Act  2d  and  Sd  Wm.  IV.  c  23,  John  Marshall, 
Orabam  Speire,  and  Francis  Home,  Eaqts.,  advocates, 
were  sppuintetl  trustees  for  selling  certain  parts  of 
the  entailed  estate  of  Saltonn,  for  payment  of  debta 
oontraoted  in  improving  the  same ;  and  in  case  any  of 
tbe  trustees  should  die,  or  wish  to  be  discharged  of 
the  office,  the  Court  of  Session  were  authorised  to  a.^ 
point  new  trustees.  Tbe  present  petition  was  pre- 
sented, stating,  that  Mr  Marshall  and  Mr  S^irs  had 
resigned,  and  praying  the  Court  to  appoint  Lonl 
Elclio  and  John  Haldane,  Esq.  in  their  room,  and  tu 
discharge  Mr  .Marnhall  and  Mr  Speirs.  As  certain 
sums  reauired  to  be  immediately  uplifted,  the  peti- 
tioners also  moved  that  the  Minute-book  be  dispensed 
with  ;  but  tlie  Court  expressed  an  opinion  that  this 
would  not  be  safe.  Tbe  Act  having  been  passed,  the 
Court  bad  merely  to  carry  it  into  effect,  but  it  was  a 
very  extraordinary  Act,  and  one  before  passing  which 
the  Court  sbuuld  have  been  consulted.  It  gave  powers 
to  tbe  Judges  which  they  had  not  at  common  law;  and 
the  trustees  ought  to  be  careful  to  keep  strictly  within 
its  terms. 

Tlie  Court  granted  the  prayer  of  the  petition  (but 
did  not  dispense  with  tbe  Minute-book}. 

First  Division. — Aet.  Shaw  Stewart ;  John  Oibmn,  Jan.,  end 
George  Hay  Dooaldion,  W.S.,  Ageuta.- Mr  BeU,  Qeik.— 

[c.  n.-\ 

29^A  January  18S4. 
No.  183.— JoBK  Adamson,  Advocator,  v.  Waltbr 
A  DAMSON,  RtMpottdent. 
Diligence — Arrestment — Titl«s»  facie  sbsolate— Trust — Cora- 
fDon  Debtor — A  parl^  kaoing  purchoied  a  huute,  aivi  ap/iiied  to 
loB  Other  m-lioidHoiifor  auiitance ;  aitd  ihelillei  tiating  been  tuken 
ex  fscie  abiolule  to  laiit  indiniduali  jointly,  though  only  one  qT 

ing  been  litreajter  told,  aid  Ike  price  rtiiuatd  by  the  adaancer 
of  the  money,  and  a  ponioii  of  it  paij  oter  lo  the  origiMt  pur- 
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cKoMPi  in  tktfiee  of  an  arT€ttmeiH,-—Ciretunilmnett  in  wbid 
Jhuad,  in  an  stlion  of  farthcamiig,  t.  Thai  Ihi  aivanar  b/  tht 
moHfn  held  Ike  property  tnig  in  trutt  far  tht  purekaier. — U. 
2'linl  nflf  tht  tair  a  dictaralor  oftraU  wai  not  necfUary,  in  re- 
$pta^iluirTmiHtlioaoflhtlru$t,  and  the  admiaiotu  m  «. 
cord,  and  in  titt  jtdiciid  drclamtiatt  of  the  adoacaior — ill. 
Tluil  arrtilmtnt  nwi  He  competent  form  of  dilif  nee,  ^ter  tka 
lale,  to  atlatk  part  of  Ihe  price — JK.  Thai  IMe  advocator  vol 
ecc^a-lable  Id  tht  amUrr.— C.  Opinion  eapriMid,  tiai  lU 
ca^e  did  not  f^U  under  the  SlatMt  1096,  ru  the  Ullt  oat  in  the 
adeocatoT  and  aaotlar  jointljf. 

In  IS09,  Hubert  Gootlfvllow  pnrchaied  from  David 
C«rnRgi«  ■  imuie  in  Suntli  Street,  St  Andrevi,  fur 
£175,  und  applied  to  the  adrucator  and  Thomai  Ro- 
bert«uii  fur  ns?i>^tance  ;  and  on  their  adrani^g  part  of 
the  priue,  titif >*  were,  ex  ficie  absulute,  taken  in  their 
favoor.  Infuftmcnt  fulloned  in  May  1809.  The  ad- 
vocator avcrroH,  tliat  a  hack-letter,  agreeing  to  recon* 
vey  to  Guodf«lluw  wiLliiii  three  years,  on  repayment 
of  the  moDfy  advanced,  wa«  granted :  That  liood- 
fttlluw,  after  the  three  years  not  being  able  to  repay 
the  muney  advanced,  returned  laid  letter,  and  the  ad- 
Tocatur  and  Kubertioo  continued  in  poiaeiiion  of  the 
hou«e,  &■  proprietors,  till  183H,  when  they  sold  it  to 
Jamet  Braid  fur  £iil ;  and  that  during  this  period 
Goodfellow  was  their  tenant.  In  June  previous  to 
the  lale  to  Braid,  the  respondent  laid  an  arrestment 
in  the  hands  of  the  advocator,  Robertson,  and  Braid, 
the  purchatier,  on  a  depending  action  againit  Goodfel- 
low, in  which  he,  in  November  1828,  and  January 
1829,  obtained  decree*,  before  the  Sheriff  of  Fife,  for 
thesumof  £19,  6.  6. of  principal,  £4,  B.  9. of  expenses, 
and  £l,2s.  of  dues  of  extract.  The  advocator,  in  bia 
defences  before  rhe  Sheriff,  admitted  that  Goodfellow 
was  proprietor ;  that  Robertson  bad  advanced  none 
of  the  parchaseniuRey;  and  that  the  advocator  was 
an  heritable  creditor  of  Guodfellow.  The  ndvociitor 
however  contended,  that  the  Inferior  Court  defences 
were  nut  authorised  by  him.  The  respondent  averred 
that  (joudfellow  was  proprietor,  drew  the  rents,  and 
let  the  property  in  question  ;  and  that  the  advoca- 
tor, after  receiving  as  much  of  the  price  as  extin- 
guished his  whole  advances,  with  interest,  paid  a  lur- 
plna  of  £45  to  Goodfellow,  alleged  to  be  a  charitable 
donation.  The  respondent  then  brought  a  forthcom- 
ing before  the  Sheriff,  and  after  &  variety  of  proce- 
dnre  the  advocator's  judicial  declaration  was  taken, 
in  which  he  deponed,  that  he  did  not  recollect  the  price 
paid  for  laid  house  ;  that  he  could  not  say  what  sum 
he  advanced  fur  Goodfellow;  that  Goodfellow  was 
entitled  to  redeem  within  five  yean  ;  that  he  autho- 
rised his  agent  to  inbscribe  for  him  any  missives  of 
tale  necessary,  and  that  be  received  the  whole  price  of 
the  property  ;  that  he  paid  Goodfellow  upwards  of 
£40,  as  charity,  because  he  and  his  family  were  in  po- 
verty ;  that  as  Goodfellow  had  not  redeemed  it  within 
five  years,  he  considered  the  property  as  his  own ;  and 
at  there  was  a  bond  for  £100  to  him  over  it,  Good- 
fellow paid  the  interest  of  it,  and  the  advocator  drew 
no  rent  from  Goodfellow  ;  that  after  Ibll  theadvocB' 
tor  considered  Goodfellow  aa  his  tenant. 

The  Sheriff  thereafter,  on  5th  October  1830,  pro- 
nounced this  interlocutor  : 


Thoaws  Bobntion.  for  behxrf  of  Robert  aoodfcUow.theeaB. 
mon  debCori  riiiili  tlisTiiiiisiisulijiiti  iniiii|iiiiiiiassi11ij  Imiw 
Braid,  one  of  tbe  vrEstces,  fhxn  tba  eomniDa  dabtor.  with  con. 
•cut  of  John  Adamson,  the  other  arrestee,  on  tbc  32d  daj  of 
Mi)>  IS'Jfl,  confonn  to  miniva  and  leforeDce  entered  idio  b^ 
twixt  tbe  putie*  of  that  date,  and  pradDoed  In  |irocesi,  ■(  (ba 
price  of  £227,  as  sacertained  \tj  [be  vsluacioa  of  tbe  peimM 
to  wboiQ  it  WIS  rtferred  bj  ssid  miiiires  and  reCerence :  tlndi 
that  Che  pursuer  u«d  uTSttioeiics  in  the  bands  of  tbe  ntd  Jokn 
AdamEon  upon  cbe  18tb  daf  of  June,  and  in  the  band*  of  the 
said  James  Bnltt  upon  tbe  23tb  Auguil,  both  in  tbejearteSS: 
Finds  (hat  tbe  ssld  Janes  Braid  paid  £60  of  the  sud  prkt  to 
John  AdamsoD  upon  tbe  SSth  of  August  1828,  snd  the  baluiee 
thereof,  being  £169,  upon  tbe  SOth  day  of  October  iheTeafur; 
and  that  upon  tbis  last  date  the  other  defender,  John  Adanum, 
admits  that  be  bad  oiade  a  present  of  a  sum  exreeding  £40  to 
tbe  comiDon  debtor  :  Finds  therefor^,  that  in  reipect  the  defen- 
Avn  made  tbete  pafments  after  tbe  date,  and  in  the  luiawledge 
of  this  laid  irreat  men  t,  Repels  tbcir  defence*,  anddecenii  sgiitiit 
Ibcm  and  the  coninan  debtor  for  bis  interest  in  the  fortbeomiof 
aa  libelled,  reserving  relief  at  tbe  instance  of  tbe  said  Jaoia 
Braid  against  tbe  otber  defender,  Jobn  Adamaon  i  Finds  tba 
defenders  liable  in  eipenses." 

This  judgment  waa  advocated,  and  tbe  advocator 
pleaded — 1.  Tbe  allegation,  that  an  apparently  ab- 
solute proprietor  holds  hi*  property  in  trutt  for  an- 
other, f:aTi  only  be  proved  by  the  writ  or  oath  of  the 
alleged  trustee  in  a  proper  action  of  declarator  of 
trust. — II.  The  facta  and  cireumstance*  allied  by 
the  respondent,  being  only  tbe  actings  of  Goodfel- 
low, would  not  amount,  even  if  true,  to  a  preoniup- 
tion  of  trust,  at  all  events,  not  to  a  proof  sufficient 
to  shake  the  advocator's  absolute  title  to  the  sub- 
jects.— III,  Tbe  transaction,  as  alleged  and  .explain- 
ed by  the  respondent,  does  not  amount  to  a  trust. 
It  is  merely  an  obligation  to  re-sell  the  property  to 
Goodfi'llow,  in  the  event  of  his  paying  tbe  pric&  As 
Goodfellow  did  not  object  to  the  sale  to  Braid,  but 
on  the  contrary,  homologated  it  by  his  assistance  in 
bringing  it  to  a  conclusion,  he  cannot  now  call  it  in 
question  ;  and  there  is  no  agreement  alleged,  by  wbick 
the  advocator  could  be  compelled  to  account  for  tbe 
price  to  the  common  debtor. — IV.  The  drcumatancef 
of  the  case  do  not  amount  to  an  evidence  either  of 
trust  or  of  an  obligation  to  re-sell,  unlimited  in  point 
of  time,  or  of  any  other  qualification  of  the  advoca- 
tor's absolute  right  of  property. — V.  The  arrestment 
used  was  ineffectual  to  attach  the  price  of  the  aubjecta 
■old,  evervalthough  that  price  had  belonged  to  Good- 
fellow.— VI.  In  any  view  of  the  case,  the  advocator 
not  having  received  more  than  his  original  advance, 
with  interest,  cannot  be  held  accountable,  either  to  the 
common  debtor  or  to  tbe  respondent,  forany  portion 
of  theaumihe  baareueived.~VII.  Under  the  whole  cir- 
cumstances, tbe  adroeator  has  not  acted  in  violation  nt 
the  arrestment,  nor  baa  be,  by  his  charitable  donation 
to  the  common  debtor's  family,  furnished  any  groond 
for  the  proceedings  of  the  respondent.  He  is  tbere* 
fore  entitled  to  claim  absolvitor,  with  expeniea. 

Answered — I.  By  the  admiisionsof  the  complain- 
er,  in  bis  judioial  examination  and  otherwise,  at  well 
as  by  the  evidet>oe  of  the  missive  of  sale,' signed  by 
both  the  common  debtor  Robert  Goodfellow,  and  by 
the  accredited  and  avowed  agent  of  tbe  eomplainer, 
whose  tet  was  lubMqnently  ratified  by  his  principal, 
and  by  tbe  evidence  of  other  facts  and  circnmatRnea*, 
it  ie  competently  proved  that  tbe  property  in  8t  Ad- 
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druwi,  conveyed  bjr  abtotutB  diapuntUoa  to  th«  oom- 
plainer  and  Thomas  Kuhert«on,  wa*  in  reality  held 
in  trust  by  them  for  Hubert  Goudreliow,  under  an 
obligation  to  dispitne  to  bim,  npoe  being  reimbursed 
for  their  adrance«.~II.  Tlie  trust-prouerty  heving 
been  sold  by  Gwudfellww  and  tba  coiii|i]einer  before 
the  reiitondent'i  arrettment*  were  uaed  for  the  debt 
due  to  him  by  Goodfellow  in  the  cumplainer  and  Ro- 
bertton'a  hands,  these  arrestment! effectually  attached 
tLe  com mun  debtor's  ^'iif  creditiat  right  to  call  the 
eoraplainer  to  account  for  any  balance  of  the  stipulated 
price  which  might  remain  ahvt  payment  of  biii  ad- 
Tancee,  and  of  ihe  advaneeii  incurred  by  him. — III.  By 
the  admiisions  and  j  ud  icial  examination  of  the  complain- 
er,  it  is  proved,  that  after  deducting  all  adrances  and 
charges  from  the  price  (amounting  to  S-'iH)  of  the 
common  debtor's  property  recelred  by  tlie  complain- 
er,  there  remained  doe  to  the  former  a  balance  conei- 
derabiy  exceeding  the  reipondeni's  debt.  Laitt^,  The 
complaiDor,  having  paid  over  this  balance  to  the  com- 
mon debtor  after  the  arrestments  were  lued,  is  liable 
for  the  debt  due  to  the  respondent. 

Lord  Mackensie,  on  20tb  NoTember  1833,  pro. 
flounced  this  interlocutor: 

"  Hiring  heard  psniei'  procuraton,  and  thereafter  conHidered 
the  dosed  ri'cord,  ind  whole  proceis — remits  the  e^ase  limjAUiler 
to  tbe  Sheriff,  and  decemi;  Finds  ihe  BdroeBtor  liable  Ig  the 
respondent  in  eipensei,  of  which  ippointi  sosecountto  be  given 
in.  Slid  when  lodged,  remits  to  the  auditor  to  tax  the  sama,  and 

'  "  jVbte. — The  title  pleaded  bf  the  advocator  to  have  been  in 
faim,  is  not  a  fade  ■  title  of  that  kind  limpl;.  It  is  a  title  in 
bim  and  Bobertion  juititiy,  and  there  is  nothing  in  it  to  make 
it  tnure  in  fkraur  of  one  than  the  other.  Then  it  is  admitted 
by  the  advocslor  that  his  title  was  oMuned  upon  a  purchase  bj 
Goodfellow;  that  the  price  was  £\1&,  which  was  whollj  paid 
to  tlie  seller;  that  Goodfellow  applied  to  him  and  Hoberlson 
for  utistwCB  1  that  Roberliun  did  not  adiianee  any  lum  to 
Goodfellow  ;  that  he  himBelf  advanced  ■  sum,  of  which  he  pre. 
tends  he  cannot  recollect  the  amount  (a  thing  not  credible),  but 
which  he  Aoti  not  pretend  wu  equal  to  the  whole  price ;  Ibat  in 
security  of  this  sum  (being  part  only  of  the  price)  Ooodfellow 
■greed  that  the  dispositioii  to  the  party  should  be  taken,  not  to 
the  edvocalaralone,  but  to  the  advocator  and  RobertaoD  jointly. 
He  says  that  (bey  granted  s  back-letter  biridinji  them  to  convey 
the  subject  to  Goodfellow,  on  repaymnit  of  their  advances  ivithin 
five  years,  wLich  he  allrgcs  vt».t  t;iven  up  by  Gaodfellow ;  but 
that  K  denied,  and  of  that  there  is  no  evidence,  the  title  pro- 
duced not  being  probetive  in  bis  favour,  and  the  letter  implying 
advances  by  Robertson  of  the  balance  of  the  price  of  £{!&, 
over  and  above  what  the  advocator  advanced  (  whereas  he  sd- 
mila  that  Kobeitson  in  fact  advanced  nutliing.  He  sdmits  that 
GoodTellow  obtained  and  continued  in  posseuion,  pajing  no 
rent,  thou^'h  he  Bllegen  he  paid  Tot  some  years  the  interest  of  a 
bond  ToijE  100,  affecting  the  subject.  He  admita  that  be  pro- 
posed to  sell  Ibe  property,  because  he  was  anitious  >  to  recover 
bis  money  ;'  and  that  he  understood  Goodfeliow  had  no  objec- 
tions to  the  sale  in  that  view.  He  admits,  that  after  the  sale  he 
had  a  eonrerution  with  Goodfellow  about  it,  and  that  '  Good- 
fiellow  seemed  satisfied  that  the  declarant  was  to  get  payment 
of  bi>  money.'  He  does  not  say  that  ihe  ever  told  Goodfellow 
that  he  wai  to  keep  the  price  to  himself,  or  that  be  had  right  to 
cbe  whole.  He  admits  that  he  paid  to  Goodfellow  a  sum  of  :e40, 
or  apwardi,  otthe  price.  In  these  circa mstanees,  even  loppos- 
ing  bim  entitled  to  retract  (be  defence  pleaded  in  the  Sheriff 
Court,  oo  Ihe  ground  of  non  copia  perilorun.  and  even  alisttnct- 
iiig  frum  the  missives  of  sale  gmnicd  by  his  authorised  agent, 
yet  it  seems  to  the  Lord  Ordinary  ccrtuiu,  that  the  subject  was 
held  tiy  bimand  Robertson,  not  ua  proprietors  for  (bcmselves, 
but  as  tiuttees,  to  secure  pHj-ment  of  the  idvonloi's  advance 


only;  and  farther,  that  as  against  Goodfellow  be  ha*  not  pre- 
tended nny  thing  else,  but  has  got  up  bis  present  statements 
only  to  baffle  tbe  respondent's  forthcoming.  But  this  cannot  be 
allowed.  The  arrestment  seems  to  have  been  perfectly  com- 
petent, and  Ibe  only  apt  rorm  of  diligence  after  ibe  sale,  in  order 
to  attach  Goadfelluw's  claim  to  the  price,  or  psrl  of  it.  There 
seems  no  need  of  a  declarator  of  trust,  not  only  because  tbe 
truBt  ia  ended,  and  Goodrellow'a  right  under  it  converted  into  a 
claim  of  accounting  for  the  price,  but  becuuse  it  seems  plain  thiit 
between  the  advocator  and  Goodfellow  tbe  trust  was  not  denied, 
and  that  the  denid  uf  it  now  is  collusive  to  defeat  tbe  forthcom. 
ing.  It  does  not  seem  necesssry,  therefore,  to  silt  process  for 
a  declarator  of  trust,  which  would  only  cause  useless  expense. 
The  trust  is  not  proved  by  parule,  but  by  the  admissions  of  the 
advocator  on  record,  or  in  bis  judicial  declaration,  to  which  be 
makes  no  objection.  And  though  these  sre  strongly  confirmed 
hf  the  missives  and  his  defencei,  yet  that  confiruiation  uema 
not  necessary.  Farther  still,  this  ii  not  strictly  a  case  under 
tbe  Statute  1606,  since  (he  title  to  the  subject  was  not  in  (be 
advocator  alone,  but  in  bim  and  Robertson,  showing  on  the  face 
of  it,  that  in  some  way  tbe  right  of  the  advocator  in  it  was  Qua- 
lified ;  and  he  himself  does  and  must  slate  that  Robertion's  right 
was  merely  s  trust.  The  advocator,  it  will  be  observed,  may  have 
right  to  retain  part  of  the  price,  bat  bis  ststcment  caniiui  be 
held  to  run  it  so  near  as  nnt  to  allow  enough  (o  remain  fur  the 
respondent's  claim ;  and  indeed  the  posirive  stalemeiit  in  bis 
original  defences  cannot  be  held  to  be  retracted  by  the  hoi  Alt'. 
nitti  in  his  judicial  declaration,  or  his  Bubsequent  statement, 
inanireaily  false,  that  he  alone  advanced  the  whole  price  of  the 
subject,  when  bought  by  Goodfellow." 

The  advocator  reclaimed,  and  prayed  their  Lord- 
ships to  find  the  letters  orderly  proceeded,  and  to  m- 
soiliie  the  defender  (advocator)  from  the  conclusions  i 
of  the  original  libel,  with  expenies. 

At  advising, 

Lard  JHttxet-CUrk  said,  he  wet  very  dear  that  the  interlocotor 
should  be  adhered  to.  The  action  was  not  of  the  nature  of  a  de- 
clarator of  trust.  It  was  only  a  forthcoming.  Arrestnient  had 
been  used.  Looking  at  the  defences,  there  could  not  be  a  doubt 
on  tbe  subject.  There  wbb  a  sarplua  of  the  priee,  after  paying 
the  advocator's  advances.  The  payment  ot  £Vi  to  Goodfellow, 
on  the  head  of  poverty,  was  too  thin  a  veil  and  pretence.  Tbe 
sdvoCBloi'i  judicial  examination  was  very  properly  taken  by  the 
Sheriff. 

Lords  Meadowbank  /f  Glenlee  havitig  concurred,  the 
Court  adhered. 


Second  Division Lord  Ordinary,  Maelcende. — Jci.  Skene 

and  George  Outram ;  U.  &L  Adamaon,  Agent. — AU.  Jameson 
and  ChrisHson;  Lockhart,  Hunter  and  Whitehead,  W.  S., 
Agents.— Mr  Thomson,  Clerk.— [J.  ^f. if.] 

OOTER  RODSE. 

iSd  January  lQ3i. 
No.  18*.— William  H.  F.  Baxter,  Purturr,  v.  Tho- 
mas Elder,  Defender. 
Process — Summons — Libelling  of — In  a  lumwiom/or  damagti 
f\ir  defamation — Htld,  that  U  teat  not  nmuarg  le  nasu  Ikt  in- 
dimiuaU  in  wtcsc  fraenct  and  hearing  the  dander  uat  Mttered, 
and  thai  il  vu  tifffldem  to  imtrl  thrm  M  tit  eendaicendenee. 

The  pumner  raised  an  aotion  of  damages  against 
the  defender,  setting  forth,  that  in  the  premises  of  the 
pursuer,  tbe  defender,  in  tbe  presenoa  of  leveral  of  the 
pursuer's  cnstomera,  falsely  and  maliciously  tlaodered 
and  defamed  him,  by  using  a  variety  of  opprobriouii, 
calumuious,  and  hijuriuus  ephhcla  tuw^dn  blnit  and, 
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inter  alia,  calling  him  a  common  Bwlndler,  and  one  who 
oagbt  to  be  transported  beyond  seas  aa  a  Telon.  The 
defender  admitted  baring  gone  to  the  pursuer's  ihop 
to  demand  payment  of  an  account,  but  denied  using 
any  libellous  expreiaions.  He  objected,  in  limine,  that 
the  summons  was  defective,  inasrauch  aa  it  did  not 
state  the  name  of  tiny  person  in  whose  presence  and 
hearing  the  alleged  defamatory  expressions  were  ut- 

Answered— The  praotice  is  not  uniform  in  actions 
for  dernmation,  as  to  the  inserting  of  the  names 
of  the  parties  in  whose  presence  slanderous  and  defa- 
matory words  are  alleged  to  hare  been  ottered. 
Stating  the  names  of  the  persons  in  whose  presence 
the  defamatory  expressions  wore  said  to  bare  been 
uttered,  would  be  equivalent  to  furnisbtng  the  de- 
fender with  a  list  of  tlie  witnesses,  which  the  pursuer 
ought  not  to  be  called  upon  to  do.  The  defender  ad- 
mits in  his  defences,  the  time,  place,  and  to  a  certain 
extent,  the  circumstances  which  are  the  foundation  of 
the  present  action.  Besides,  the  ohjection  cuold  be 
remored  by  the  insertion  of  the  names  called  for  in 
the  condescendence. 

The  Lord  Ordinary  (Medwyn),  on  consulting  with 
Lord  Mackenzie,  repelled  the  preliminary  defence, 
and  ordered  a  condes<'«iidence.  ana  the  puriuer  to  men- 
tion the  names  of  tbe  individuals  before  whom  the 
slanderous  expresxions  were  made  use  of. 

Punaeft  Authoritiei.— 6  Geo.  IV.  op.  ISO,  lec 
Scott  p.  N«pier,  S9tb  Junmry  IS-29,  Shiw  &  Duiilop,— Note  by 
Lord  >'ewion. 

Defender's  Aulboritf.— Mjrraj's  Jair  Cues,  Vol.  V.  lo- 
trodaetion,  p.  SI. 


TEIND  COURT. 

9Sd  January  1834. 

No.  las. 

The  following  angraentations  were  awarded ; — 

Buiehory— TornsD— Preabrtery  of  Kincardine  O'Niel— Old 

Stipend,  1810,  99  boUi,  2  firloM  mesl ;  60  bolls,  8  er[o»  bac- 

ler.sndsfBrtherqnancityofvtcEiul,  equal  to£46,  1.  10.  S-Stbs. 

Sterling,  and  £8,  6.  8.  for   CommnDioii    Element!.— Stipend 

modified  of  thii  date,  17^  cbalden,  and  ^£8,  6.  S.  for  Comniii- 

nioQ  Elements— being  an  augmentation  of  5  chsldns. 

Benbolm—  Preabfter;  of  Fordonn  — Old  Stipend,  1808,  9 
ehslden  victual,  and  £M  Sterling,  with  £8,  6.  8.  for  Commu- 
nion Elements. — Stipend  DiodiGed  of  this  date,  16  cbalden,  and 
£B,  6.  8.  for  Communion  ElemenCa— being  an  augmentation 
of  4  cbalders. 

COURT  OF  JUSTICIARY. 

Zllh  January  1834. 
No.  186. — The  Crown  v.  Thomas  Biuro  and  Mart 

Braid  or  Mobison,  Pandt, 
Criminal  Law— Libel— Relevancy— O^JKliDiu  npelM,  rial  af- 
ter ipedfyiag  tka  lacos  delicti,  Ut  vortit  wetw  addtd,  ■•  or  tUe- 
wkert  in  Ikt  cnuUf  of  Edinburgh,  lo  iht  jiroitcutur  tmiaomn  i" 
and  a/Ur  Mpecifying  Iht  modt  of  lUaih,  the  vordt  were  added — 
"  lyr  bit  lemt  aihrr  meaiu,  to  the  proieciUor  unlmown." 
Proof— Witness— Competency— )«,  Iiiinaotjettionioamtnea 


IlialhecautiliiOl  ttfanndipraaididMildaigiulionbteerTea,  Srf, 
W  IDUiicii  AvnHg  Ualed,llial  ilie  gaoe  iii/brmalionin  cmue^tuntM 
tf  ruiiiouri,  tHBg  be  aiktd  tthal  the  rrnnvuri  hktv.      &!,   One 
medical  intneu  ma^  be  prewrU  to  hear  another  fxatnined  aa  to 
the  aptiearaneet  af  a   body  tuppeied  la  be  oiurdertd,  but  nal  lo 
hear  hit  0;>inioa  of  lo  Iha  came  of  death,     ilk,  h  it  rompetenl 
Jar  the  panel  lo  luts  CroVH  in'diru  {^iteilieiM  vAi'ct  oreiiMcrBM, 
or  lo  explain  lo  the  Court  Ike  P^jtcl  of  null  fuauieni  f 
The  panelK,  who  were  brother  and  sister,  were  in* 
dieted  for  incest  and  murder.     The  trial  came  on  to- 
day, before  Lords  Meadowbank,  Mackenxie  and  Moa- 
creiff.     The  libel  sUted,  that  during  the  years  1B32 
and  1833,  or  part  thereof,  at  various  places  within  tbe 
county  of  Edinburgh,  the  panels  had  carried  on  an 
incestuous  intercourse  with  each  other.     It  then  spe- 
cified certain  places  where,  and  the  months  of  the 
foresaid  years  during  which  this  intercourse  was  said 
to  have  happened.     Farther,  that  a  living  child  had 
been  bom  of  it,  ou  10th  April  1833,  and  that  on  IGik 
Aoguat  1833,  at  or  near  to  a  part  of  the  Edinburgh 
and   Glasgow    Union  Canal,  near  to  the  first  stone 
bridge,  reckoning  from  Port-Uopetoon,   Pldinburgh, 
"  or  elsewhere,  to  the  prosecutor  unknown,  in  the 
county  of  Edinburgh,"  they  did  "  wickedly  and  felo- 
niously put  to  deatb  and  mnrder  tbe  said  child,  by 
throwing  it  into  the  said  canal,"  Ac  "  or  by  some 
other  means,  to  the  prosecutor  unknown." 

Objected  to  the  relevancy, — The  words,  "  or  else- 
where, to  the  prosecutor  unknown,  in  the  county  of 
Edinburgh,"  and  the  words,  "  or  by  some  other  means, 
to  tbe  prosecutor  unknown,"  are  too  vague,  and  ought 
to  be  struck  out, — Objection  repelled. 

One  of  the  witnesses  was  designed  "  Robert  Hs- 
millon,  now  or  lately  servant  to  George  Grove,  Esq., 
residing  in  West  Circus  Place,  in  or  near  Edinbargli," 
Objected — No  such  oerson  as  R«bert  Hamilton  or 
George  Grove  could  be  found  in  West  Ciroos  Flaw, 
or  in  any  part  of  the  Circus.  Answered — That  is  not 
enough,  unless  it  can  be  shown  that  the  designstion 
of  the  witness  is  wrong:  Whereupon  the  witness 
being  called,  stated  that  his  designation  was  correct, 
and  tbat  his  master  resided  in  furnished  lodgings- 
Objection  repelled. 

JUuring  the  trial  a  witness  swore,  tbat  in  conse- 
quence of  rumours  in  the  neighbourhood,  she  had 
given  information  to  the  procurator-fiscal.  Inlerro* 
gated,  What  were  tbe  rumours?  Question  objected 
to.     Objection  repelled. 

On  the  first  medical  witness  for  the  Crown  being 
called,  the  counsel  for  tbe  prisoner  moved,  that  the 
medical  witnesses  cited  for  tbe  defence  shonld  be  al- 
lowed to  be  present  to  hear  the  description  of  the 
■ympUims  or  appearanceaof  the  body,  to  as  to  enable 
them  to  give  their  opinion  as  to  the  canto  of  death. 

Lord  Ueadotfiimi, — It  was  ruled  tbe  other  (tay,  tbat  one 
medical  wicnesi  it  not  entitled  to  be  present  when  another  i* 
giving  bis  opinion.  Tbe  medical  witoeHei  fortfae  defence  may, 
however,  be  present  wbile  those  wbo  examined  the  body  sit 
describing  the  sympcomi  or  phenomena  which  it  presented,  b<it 
they  must  retire  before  any  opinion  is  given. 
Tbis  course  was  accordingly  adopted. 
A  witness  was  asked  br  the  panel's  counsel,  on  his 
cross-examination,  whether  the  panels*  agent,  Mr 
M'Knight,  had  seen  him  lately,  and  asked  him  cer- 
tain questions?    He  answered,  Yea:. whereupon  he 
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WM  Ivrther  uk«d.  What  were  tbe  qaeationa  ?  Ob- 
jpcted  (ftnd  witness  removed).  This  is  not  cross  to 
the  examination  in  chief.  Answered — The  object  is 
to  prore  the  truth  of  a  certain  statement  in  the  panel's 
declaration. 

Lord  MendowbarJi—'T^ai  cannot  be  dpUined  bcre.  Tbe 
witnen  naj  be  nf^erwards  adduced  for  tbe  panela,  but  the 
qncation  propoaed  is  not  cross,  and  cannot  be  put. 

Leni  Uoncrrijf. — \  am  quite  oF  ■  different  opinion.  Tbe  de- 
clanilona  of  the  paneli  are  put  in  and  read,  and  it  i»  quite  com- 
petent to  put  tbe  queition  in  eiplanation  of  tbem. 

Lord  Mmdettbank. — Queationa  maf  be  put  to  tbe  Crown 
witneases  et  gmiia,  if  no  olijection  ia  icated.  But  if  the  Crown 
objeetx,  they  cannot  he  put,  unleai  thej  be  eroam  That  ia  the 
reault  of  ray  experience  for  tbirty  yean  in  Ibi*  Court. 

I^rd  ilancniff. — Aiiking  what  tbe  queslioni  were  which 
H'Knigbt  put  to  tbe  witneis,  ia  not  aaking  any  thing  improper. 
Tbe  panela  ought  to  get  the  benefit  of  the  queaiiun.  1  am  moat 
dear  that  it  ia  competent.  1  never  aaw  a  tnal  in  which,  where 
an  ohJECtion  was  stated  to  ■  question  put  In  tbe  panel'a  coonael, 
be  waa  not  allowed  to  state  the  objecl  of  the  question. 

At  the  request  of  the  Crown,  the  object  of  tbe 

Sinestinn  was  here  explained  to  be,  to  prove  that  the 
emale  panel  had  done  erery.tbing  in  her  power  to 
find  out  a  person  of  the  name  of  Lowrie,  who  was  at 
one  time  a  fellow  workman  of  the  witnesn,  and  who, 
she  alleged  in  her  declaration,  was  the  father  of  her 
child.  On  thia  explanation  being  given,  the  ohjeotion 
to  the  question  was  withdrawn. 

A  number  uf  other  witneases  were  examined;  and 
thejury  returneda  verdict  of  murder  and  incest  Hgainst 
the  female  prisoner,  and  of  incest  against  the  innle 
prisoner.  The  latter  was  then  sentenced  (the  libel, 
which  was  laid  on  the  Act,  1st  James  VI-  c  14,  being 
restricted  as  against  him,)  to  transportatiun  for  life, 
and  the  former  to  be  executed. 

For  Crown.— Solicitor- General  (Cocbburn),  Shaw  Stew. 
•Tt  and  Napier,  Ad.  Dep. — For  Panel;,  Moiiteath  and  De  Ma- 
ria.-[C.Z».] 

STATUTE. 

No.  1B7. 

[2«lh  Anguat  1833,— Sand  4  William  IV.  cap.  Invl.] 

Ah  Jet  la  alter  and  amend  the  Lam  for  Iht  Eleelinn  o/*  thi  lUa- 

BulraleM  aiuj  Cauncilt  d/"  tht  Aoygi  Burgkt  in  Seolland. 

This  Statute,  after  referring  to  the  uicient  uaageof 
electing  Magistrate!  and  Councils  of  Kojral  Burghs, 
Enact*, 

Etaeun  of  CBunHl  I.  *'  That  from  and  after  tbe  period  wfaen 
nswiDbt  fusi'ii''-  ibia  Act  shall  come  into  opention  the  right  of 
elrcting  tbe  Town  Council*  in  all  auch  burgha  reapeetJvely  (ex. 
cept  in  thoK  eontdined  in  Schedule  (F.)  to  this  Art  annexed) 
aball  hr  in  and  belong  to  all  such  persona  tind  to  such  Only,  (ex- 
cept an  berein-afler  excepted.)  aa  are  or  shall  be  qualified,  m 
owners  or  occupmta  of  premisea  within  tbe  Royalty,  whether 
original  or  extended,  of  any  such  burgh,  to  vote  in  the  election 
of  a  Member  of  Parliament  for  such  burgb  b^  virtue  of  an  Act 
pased  in  the  second  and  third  year  of  the  reign  of  hia  Majesty 
t  (Dd  S  W.  1  e.  0.  King  WitfiBm  the  Fourth,  intituled  An  Act 
la  amend  tlit  Sfpreitiialiaii  o/  tie  Ptopte  in 
Scotland,  and  sa  are  duly  registered  aa  such  votera  in  the  regis- 
ters by  the  said  recited  Act  appointed  to  be  kept,  and  alao  in  all 
encb  gieraons  who  are  possessed  of  the  qualifintiun  described  in 
tbe  said  recited  Act,  in  respect  of  the  property  or  oceupanry  of 
any  bouse  or  other  subject  therein  described  of  ih«  value  there- 
by requited,  within  the  Royalty  uf  any  royal  burgh  not  now  en- 


titled to  aend  Members  to  Parliameot :  Provided  always,  tbat 
all  such  electors  wba  may  be  qualified  as  bereiu-before  provided 
shall  have  resided  for  six  calendar  montha  next  previous  to  tbe 
last  day  of  Jime  in  this  and  all  future  years  within  tbe  Royalty 
of  such  but^h,  or  within  seven  atatuta  miles  of  some  part  there* 
of :  Provided  also,  that  no  person  sbsll  be  entitled  to  vote  who 
baa  been  in  the  receipt  of  puDchisl  relief,  or  who  baa  beeo  a 
pensioner  of  any  corporation,  within  twelve  montbs  of  any  sueh 
annual  election,  or  for  any  burgh  uf  which  he  may  have  been 
Town  Clerk  at  tbe  time  of  such  election,  or  at  muing  up  tbe 
list  or  roll  of  electors  witb  a  view  to  such  election." 
EiRtan  Lb  Bui^i  ,  H-  "  That  every  person  clmming  to  been- 
hivlntiw  I'irlis.  titled  to  vote  in  the  election  of  the  Council 
DwniuT  RnUUfs.  ^f  g„y  ^„^  i,y^^  „m  ^Q^  entitled  to  send 
Members  to  Parliament  aball,  on  or  before  tbe  twentieth  day  of 
September  In  the  present  and  the  twenty-first  day  of  Jnlu  In  any 
succeeding  year,  gire  in  his  clsicn,  subscribed  by  bimietr  or  hia 
agent,  to  the  Town  Clerk  of  lucb  burgh,  such  claim  being  in 
the  form,  as  nearly  aa  may  be,  of  tbe  fir^t  part  of  Schedule  (A.) 
to  this  Act  annexed,  together  with  any  written  title  or  other  evi- 
dence he  may  choose  to  produce  along  with  such  claim ;  and 
such  Town  Clerk,  immediateiy  on  receiviiig  such  claim,  shall 
mark  upon  it  tbe  date  when  it  vrai  delivered  to  him,  by  filling 
up,  as  nearly  as  msy  be,  tbe  form  of  (he  second  part  of  (be  said 
Schedule  ( A. )  to  Ihid  Act  aniiexed,  and  within  four  days  after 
tbe  Ibs(  day  for  receiving  such  claims,  and  after  coniuldng  with 
(be  Pruvoat  or  Chief  MsgiRtrate  of  such  burgh,  shdil  give  or 
cause  to  be  given  intlnutiun  uf  all  such  elsima  by  affixing  on  the 
church  doon  of  <he  several  psrishi^s  within  the  Jloyalty  of  such 
burgb,  fourteen  days  at  least  before  the  time  when  sucb  claims 
are  intended  to  be  taken  into  conslderntion,  a  written  or  printed 
list  of  all  Euch  claimants,  together  with  a  notice  specifying  (be 
place  where  and  tbe.da;  and  tbe  hour  at  which  such  claims  are 
to  be  considered  ;  and  the  said  notice  ahall  also  bear  that  any 
objection  to  such  claims  will  be  at  the  same  time  taken  into  con- 
sideration, provided  such  objecliona  shall  be  lodged  with  the 
Town  Cleric  and  intimated  to  tbe  party  ot>jeeled  to,  by  either 
delivering  a  copy  of  the  objection  to  bim  peraonally,  or  leaving 
tbe  aajne  at  hia  dwelling-house,  or  tninsmitting  it  to  him  by  post, 
seven  days  previous  to  tbe  d»v  appointed  for  considering  the 
od  deciding  upon  such  i^ims  (all  such  objectioi     ' 


iiexed  ;  and  the  persona  claiming  and  tbe  persons  otgect* 
ing  to  such  claim  iball  have  access  to  see  auch  olaims  and  ob- 
jections in  the  Town  Clerk's  office  at  all  aeaaonable  hours,  with- 
out payment  of  any  fee  for  such  inspection,  and  to  obtain  ex- 
tracts therefrom,  paying  for  any  copy  or  extract  of  tbe  same  at 
tbe  rate  of  sixpence  for  every  seventy-two  words  :  Provided  al- 
waya,  tbat  every  auch  Chief  Magistrate  shall  be  obliged,  within 
four  days  after  the  aaid  (wen(y.first  day  of  JkI^,  (o  fix  on  and 
communicate  (o  the  Town  Clerk  a  day  for  (along  auch  claims 
and  objectiona  into  consideration,  which  day  sball  not  be  less 
than  twenry  or  more  than  twenty-five  days  after  tbe  said  twen- 
tieth day  of  Septenibtr  in  the  present  and  the  said  twenty.first 
day  of  ja/y  in  all  future  years." 

Ahshhi  to  b*  sp-  III.  "  That  tbe  Provoat  or  Chief  Hagls. 

ri*'te^  mat,  or,  in  case  of  bis  absence  or  dlaabilitv, 

tbe  senior  Magistrate  capable  of  attending  in  each  such  bargb, 
shall,  if  required  hj  any  three  or  more  persons  claiming  or  ob- 
jecting aa  aforesaid,  previona  to  tbe  day  appointed  for  the  con- 
sideration of  auch  claims  and  objections,  miike  choice  of  and  ap- 
point a  person  of  the  profession  of  tbe  law  to  bean  Assessor  or  as. 
sistant  to  him  in  the  decision  thereof,  aach  Assessor  being  always 
an  Advocate  or  a  Writer  to  tbe  Signet,  or  a  Solicitor  of  Supreme 
Courts,  or  a  Procurator  in  the  luferior  Courts,  of  not  less  than 
three  yean  sunding  mpeciively;  and  such  Provost  or  Chief  or 
Senior  Magistrate  and  Assessor  shall,  at  (be  hour  appointed,  pro- 
ceed to  consider  the  claima  and  objections  lodged,  and  shall  hear 
the  parties  or  their  agenta  thereupon,  and  receive  all  competent 
evidence  which  either  party  may  produce  in  support  of  bis  claim 
or  objection  Tespectively  ;  but  no  written  pleadings  sball  be  ad- 
mitc«i,  nor  any  record  kept  of  tbe  proceedings,  except  tbat  tbe 
Magitttaie  or  Auessor  shall  make  a  note  of  the  witnesses  wbo 
may  be  exaniited,  and  authenticate  by  his  signatute  any  doru- 
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t*a,. 


m^ni  or  wriiwn  « vid^nee  nhteh  may  be  prodaced ;  and  no  Mber 
witneaiM  ihall  b«  siamitiml.  and  no  oibrr  documenta  produMd, 
in  aiij  Court  of  Revieir,  Iban  Ihoie  so  noled  and  lurbenrinted  ; 
■nd.  where  ealiifiedthat  the  claim  is  good,  Ihe  uid  Md^ilrate 
•hall  write  thereon  the  word  "  Adin{t,"and  sigti  hii  name  there- 
tn,  and,  where  latisGed  [hat  the  claim  it  had.  he  absll  write 
thereon  the  word  "  Reject,"  and  inKn  hi*  name  thereto ;  and, 
where  the  claim  thall  be  lusCained,  the  claimant'*  name  ihatl  be 
enrolled  or  entered  by  the  Town  Clerk  of  aoeh  burgh  in  the  iiat 
or  roll  of  elertora  to  be  kept  for  auch  burgh  in  manner  herein- 
afrer  directed." 

ectire  Town  ClerVa 
ir  befare  the 
h  day  or  October  in  the  pment,  and  on  or  before  the 
aistcenth  dajr  of  September  in  all  future  fear*,  make  up  and  com- 
plete a  Iiat  or  roll  of  periona  entitled  ta  vote  in  the  election  of 
the  Common  Council  of  such  burgh  in  manner  following  i  tiile- 
licei,  the  Town  Clerk  of  each  burgh  which,  in  virtue  of  the  nid 
reciled  Acti  aenda  either  aeveralljr,  or  in  combinatioD  with  any 
other  burgh  or  hnrghs,  a  Member  or  Meiaben  to  Parliament, 
ahall  make  up  and  complete  such  Ii«t  by  tTanBferring  from  the 
PirliamGnlary  Rfgiiter  for  auch  burgh  lo  auch  list  or  roll  the 
namea  of  all  the  voter*  contained  in  aurb  register  entitled  to  vote 
in  the  election  of  a  Member  of  Parliament  aa  are  ao  registered 
in  retpeet  of  propertiei  aituated  within  the  Royalty,  whether 
original  or  extended,  of  auch  burgh,  witbout  ri^in'ring  any  claim, 
or  admiltin^  wnv  olijeelion  againat  the  penona  to  registered ;  and 
the  retpertive  Town  Clerks  of  inch  of  the  royal  burgba  at  do 
not  now  send  or  contribute  to  send  ■  Member  to  Parliament  shall 
in  like  manner  make  up  a  complete  list  or  roll  of  all  the  persona 
qualified  in  mtn'ier  aforesaid,  who  shall  have  been  admitted  aa 
electors  by  the  Chief  or  Senior  Magistrate*  of  auch  burghs  re- 
ipectively  in  manner  berein-before  directed." 

Lliti  la  ba  con.  V.  "  That  each  Town  Cirrk  ahall,  in  every 

rlHtd  Bonullr.  tucceeding  year,  keep  bia  lial  or  roll  of  elec- 

tor! in  the  Town  Clerk'a  office,  or  other  place  appointed  for 
keeping  the  record*  of  auch  borgfa,  acceaiible,  without  fee*,  at  all 
■easonable  hoara,  from  tbe  firat  to  the  tenth  day  of  A»g\itl ;  and 
within  Gre  days  afier  the  laat  of  theaedaya  any  person  intending 
to  object  to  the  continnanee  of  any  name  on  the  aajd  list  or  roll 
in  any  bnrgb  not  contained  in  the  aaid  recited  Act  shall  he  bound 
to  give  in  hia  ol^ectiomi  to  auch  Town  Clerk,  in  the  aame  way 
and  manner,  and  to  be  diapoaed  of  by  sucb  Town  Clerk  and  Pro. 
ir  Chief  or  Senior  Magittrate  and  AuesBor  in  all  reapecta, 


It  original  claima  are  berein-before  and  after 


ir  before  the  tenth  day  of  September  in  each  inch  year, 
proceed  to  correct  and  complete  luch  list  or  roll  of  electora  bf 
removing  therefrom  all  the  name*  to  which  auch  objection  ahall 
have  been  autlained,  and  alao  the  name*  of  any  person*  who 
may  be  known  to  have  died  since  auch  liit  or  roll  waa  laat  com- 
pleted, and  ahall  alao  insert  in  aucb  list  or  roll  the  nana*  of  any 
pfraona  who  ahall  reapectivelj'  have  been  admitted  aa  electoral^ 
the  Provoat  or  Chief  or  Senior  Magistrate  of  such  burgh*  re- 
apeetively,  in  manner  berein-before  directed;  and  eaeb  Town 
Clerk  in  tfaa  buigba  contained  in  the  aaid  recited  Act  ahall  in 
)ike  manner  correct  and  complete  hia  liit  of  electors,  on  oi  be- 
fare tbe  aixteentb  day  of  Sa/ifenier,  by  removing  therefrom  Ibo 
name*  of  auch  a*  may  have  died,  and  adding  tbe  name*  of  tho*a 
who  may  have  bean  inserted  in  the  r^itterippointedby  tbetaid 
recited  Act  since  it  wa*  made  up  in  tbe  previous  year.  In  respect 
of  previses  situats  withio  the  Royalty  of  any  auch  burgh ;  and 
BatnaCaBST  iM  a"  persons  interested  sbsl]  he  entitled  to  et- 
•*•*'■•*■  tracts  from  the  said  lints,  paying  tbe  Town 

Cleric  for  every  extract  at  [be  rate  of  sixpence  fur  every  seventy- 
two  words  contaiped  therein." 


Chief  Magistrate  and  Asiessor.  admitting  <.. 
rejeeting  any  diimant  for  thd  right  of  electing  Ooaneittora,  in 
any  burgh  not  contained  in  the  said  recited  Act.  it  ahall  be  com. 
patent  lo  aaeh  party,  within  two  dayaof  ths  date  of  tbe  ded- 
aioB,  bat  not  thereafter,  to  appeal  to  the  Court  of  Review  ap- 
pointed by  the  aaid  recited  Act  for  deciding  npon  appeal*  at  to 


the  registration  of  voters  for  Mtmbtn  of  P      

diatrict  within  which  inch  bnrgb  may  be  aitaate,  the  b| 
alwayi  giving  nolire,  within  tbe  time  above  speiified,  10  IM 
Town  Cleik  uf  auch  burgh  and  to  tbe  oppoaite  party,  of  aacb 
appeal,  the  notice  to  the  aaid  party  being  either  delivered  permit, 
ally,  left  at  bia  dwelling-place,  or  ttanamitled  through  the  PM 
Office,  and  producing  10  the  Court  of  Appeal  eviderce  of  lack 
notice  before  auch  appeal  ahall  be  beard  ;  and  it  ahall  be  comps- 
tent  for  auch  Court  of  Appeal,  if  it  shall  aflirm  tbe  judgncDt 
appealed  from,  tn  find  expenae*  due  by  the  appellant,  aod  le  de- 
ccrn  for  tbe  aame ;  and  upon  productiou  of  the  judgment  of  isch 
Court,  or  an  extract  thereof,  lo  the  Town  Clerk,  keeper  of  Ih* 
Iiat  or  roll  of  elector*  of  *ucb  burgh,  *ueh  Town  Cleik  ahall 
forthwith,  wbere  necessary,  alter  aud  correct  tuch  Iiat  or  toll  ia 
accordance  with  tbe  judgment  of  auch  Court;  and  tbe  Sbetiflt 
acting  in  *uch  Court*  of  Appeal  (ball  always  proceed  lo  tbs 
consideration  of  appeal*  under  this  Act  immadialely  after  tbry 
have  diapoaed  of  all  tbe  appeal*  nnder  fce  *«d  recited  Act,  aat 
shall  be  entitled  to  add  ue  prrioda  of  time  during  which  they 
may  be  exeluaively  occupied  with  the  said  appeals  under  Ihia 
Act  to  tbe  periods  occufned  with  the  said  other  appeals,  and  la 
make  the  same  chaific*  for  tbe  tine  so  occupied  in  their  scennnta 
in  Exchequer  as  is  by  tbe  said  recited  Act  provided  as  la  tlis 
said  other  appeals." 

CwtaiB  Burihi  10  ^'^  "  ''''"'  ''"  aeveral  burghs  containrf 

badliidHliiUi  in  tbe  Schedule  marked  (C.)  lo  Ibia  Act  an. 

Wsrt.  anl  DlitrMt  noxed  ahall  be  divided  into  wards  or  districia, 
br  CniBlulnws.  ^^,^^_  togetber  with  the  number  of  CounciK 
lors'to  be  choaen  by  esch  such  wsrd  ot  district,  aball  be  fixed 
and  ascertained  by  the  Commiasionera  named  and  appointed  by 
bia  Majeaty  to  inquire  into  and  report  upon  tbe  condition  ofiii* 
aeveral  burgha  and  towna  of  Scullaitd  by  virtue  of  ■  commluioii 
dated  on  the  fifteenth  day  of  Jtljt  in  the  present  year;  and  locb 
Commiasionera  aball  have  regard  to  its  being  the  porpoit  and 
meaning  of  this  Act  tbst  ihe  number  of  wards  sfasll  be  aueh  that 
esch  ward  shall,  at  the  Snt  election  to  be  made  under  this 
Act,  cboose,  aa  nearly  as  may  be,  tbe  number  of  six  Couneillon, 
and  at  the  subsequent  annual-electiona  in  each  succeeding  veil 
the  numberof  two  Councillor*  jand  tbe  aaid  Cumm>stion«r*  aball, 
upon  aucb  diviaion  being  made  and  completed,  report  the  aame 
to  his  Majesty's  Frivy  Council,  who  shall  caate  auch  report  to 
be  published  by  Royal  Proclamation  in  tbe  Gaxelte;  and  ibe 
number  and  limits  of  such  diatrict*,  snd  the  number  of  CoaBcil- 
lors  to  be  elected  by  each  such  diatrict,  being  so  fixed,  r^ttrd, 
and  publiahed,  tfaall  be  held  and  taken  10  be  a  part  of  this  Act, 
in  tbe  same  manner  and  to  tbe  same  effect  as  if  the  aame  were 
particularly  set  forth  and  enacted  herein." 
CaaaciitiolM  VIII.  "  That  (with  and  under  tbe  eiecp- 

eOneo.  tiona  herein  after  provided)   upon  the  &it 

Tunitg  of  ffovember  next  the  electors  qualifiMl  and  entered  ia 
the  li>t  or  roll  made  up  as  aforesaid  shall,  in  each  of  the  aaid 
royal  bui^hs  not  contained  in  Schedule  (F.)  totbia  Aetanneied, 
chDa>^e  from  among  aueh  of  their  own  number  ai  either  retide 
within  the  boondariea  assigned  to  such  burgh  by  the  aaid  recited 
Act,c  .     ■  ........ 


thereof,  sucb  a  number  of  Councillora  as  by  the  set  or  utige  at 
each  hui^h  respectively  at  present  constilntes  the  Cominoa 
Council  of  sach  burgb,  ot  wnere  sucb  namberadmita  of  varia- 
tion, then  tbe  amatleat  number  which  nsy  by  Ihe  existing  act 
and  uaage  constitute  a  (iiU  Council  in  any  aueb  borgb,  la  msnacv 
following ;  that  is  to  say,  in  all  such  burghs  a*  ai«  contained  ia 
the  aaid  Sehedule  (C),  and  divided  into  wards  or  diatrict*  as 
aforesaid,  the  qualified  electors  of  each  district  whose  raatea 
ahall  be  in  the  aaid  Iiat  or  roll  of  such  eleeton  shall,  at  soaw 
place  or  piseea  to  be  appointad  for  each  sucb  ward  or  district, 
of  which  intimation  aball  be  made  by  notice  affixed  on  tbeehardi 
doon  of  the  several  parishes  of  aoch  bmsb  ten  daya  at  least  pre- 
vious to  auch  eteclion,  proceed  toelect,  trout  and  among  tbe  per- 
sona contained  in  tbe  list  or  roll  of  the  wbole  electors  for  such 
bingh,  at  many  Councillors  for  snch  burgh,  being  either  resldtnl 
or  peraonally  carrying  on  buaineaa  as  berein-before  provided,  ss 
shill,  by  the  report  of  the  Commistioner*  aforesaid,  and  tbe  pn>- 
clamatiun  thereof  srorcasid,  have  been  fixed  and  ascertained  as 
the  number  of  Coundllon  to  he  elected  in  eaeb  auch  ward,  by 
open  poll,  10  be  taken  in  the  presrnca  of  tbe  Provoat  or  Chief  ei 
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Senior  Mwiitnteor  mcb  boi^b,  orof  •  lig^  Snbttilute  or  Sab- 
■tiiutes  to  ba  ippointed  by  him  to  oBriUe  and  pmide  at  Ihe 
polling  pttee  or  polling  pUcn  in  mch  luch  ward  or  diatricr, 
from  among  the  penon*  of  tbe  law  dncribcd  tnd  qualified  aa 
aforeiuiidin  rtlalionio  Ibe  Annttva  to  be  appointed  by  any  Chief 
Hi|pitn(e,  to  judge  of  ibe  claima  of  enrolment  lo  be  made  aa 
•fomaid ;  and  tbe  Town  Clerki  of  iiach  burghs,  or  tbn  prnona 
wbo  may  ba  appointed  by  tbe  Proroat  or  Cbief  Magiatrata 
tbereof  to  ofliciaie  aa  Poll  Clerka  in  the  Bereral  wardi  thereof, 
which  persona  aucb  ProvoitorCbfef  Magialrateia  bereby  autho. 
riled  to  appoial,  ahall  eai-h  hare  with  him  a  certified  copy  of  that 
part  of  tbe  foreiaid  lint  or  roll  whirb  coniuna  tbe  natnita  of  the 
TOtcrs  qudlified  in  respect  uf  propcn*  ailuate  io  (acb  aueh  di** 
trict,  apcordiDjt  to  whirh  the  volM  (ball  be  taken;  and  it  ibaU 
not  he  competent  at  luch  poll  to  inquire  Into  aiijotber  facia  hut 
ibe  identity  of  the  party  tendering  a  vote  and  the  pentin  men. 
tioned  in  tbe  liat  or  roll,  his  ilill  kolding  the  qnali&calion  there 
mentioned,  und  hi*  nol  having  previoualy  voted  at  the  «ame  elec- 
tion 1  all  whirh  faeta  it  «hi<ll  only  be  competent  to  prove  by  the' 
oath  uf  the  party  so  tendering  hie  vote,  if  required  by  anyotber 
voter  on  tbe  list  or  roll;  and  nri  other  oHth  aball  be'put  ataiicb 
election  except  only  an  oath  against  briberTi  which,  if  required 
bj  any  voter  on  Ihe  roll,  shall  also  be  put  by  the  MugiKtnite  or 
Subatitiiteat  eHcli  poltinR  place;  wliich  (wo  oalbs  •hall  be  put  in 
the  form  of  Schedules  (D  )and<E.)  to  this  Art  annexed  j  and 
rach  Poll. Clerk  aball  enter  each  vote  for  each  person  pmpoicd 
in  ■  poll  book,  and  the  Prorqst  or  Chief  Miigittnte  or  Subati. 
tiil«  prestdrng  at  such  election,  and  tbe  Cleili  or  pFnon  taking 
tbe  poIU  aball  tub«nibe  their  nanies  to  each  page  of  such  book 
before  any  entry  ahalLbe  made  in  the  alirceeding  page." 

Pollnotliilwovca  IX.  "  That  no  poll  by  (bia  Act  authoiiaed 

iBoce  than  (hk  daj.  ,haU  be  kept  open  for  more  than  one  dny,  and 
(hat  only  between  the  boura  uf  eight  in  Ihe  morning  and  four  in 
the  afternoon,  it  being  competent  to  Ihe  Town  Cleric  (o  iippoint 
Kf  many  polling  places  in  eucb  ward,  and  aa  mauy  bnoihs  or 
division*  at  each  polling  place,  aa  may  be  nef-eajary  fur  com- 
pleting the  aaid  elections  wiibin  tbe  said  period." 
Pnli  Beoti  to  tw  X.  "  That  at  all  ioch  elecliona  of  Conn- 


wards  or  distriets  of  the  aaid  bur^bs  ahalt,  at 
the  eloae  of  the  poll,  be  sealed  up  by  the  persona  who  shall  have 
presided  at  Ihe  elections  of  the  sereral  ward*  and  taken  the  polls 
thereat,  and  thall  be  transmitted  to  the  Provoat  or  Chief  or 
Senior  Magistrate,  who,  on  the  next  lawful  day  after  the  receipt 
of  tbe  same,  between  the  bonn  of  twelve  and  two,  and  within 
tbe  Town  House  or  other  public  btillding  of  such  burgh,  aball 
openly  break  the  leals,  and  with  the  amiitance  of  the  Town 
i'lerb,  and  sucb  other  prraons  aa  be  may  think  fit  to  employ, 
•h^l  cast  up  the  votea  giver>,  and  ahBll  declare  upon  whom  the 
election  lias  fallen  by  tbe  majority  of  votes  {making  a  double  re- 
turn in  any  case  where  the  voica  shall  be  equal.)  and  shall  forth- 
with gin^  or  cause  to  be  Riven,  notice  in  writing  to  the  aeveral 
persons  elected  of  such  Ihrir  election,  and  require  them  severally 
to  appear  in  the  Towti  HhH,  or  other  public  room  aforesaid,  on 
tbe  aecond  lawful  day  after  such  election,  when  they  shall 
severally  declare  whetber  ihey  accept  or  decline  accepting  Ihe 
office  ofCoancillor;  and  if  any  soeh  person  shall  be  found  to 
have  been  elected  by  more  than  one  of  tbe  said  wards  or  dia- 
tricta,  be  sbal!  thereupon  declare  for  which  ward  he  intends  to 
aerve  ;  and  wherever  this  thall  occur,  or  where  there  shall  be  a 
double  return  for  any  ward,  or  where  any  peiaon  elected  shall  de- 
cline accepting,  then  aiiH  in  all  such  cases  the  presiding  Magis- 
trate ihall  immediately  Hppoint  a  new  election  of  a  Councillor  or 
Councillors  in  place  of  him  or  them  so  chosen  elsewhere  and  so 
declining,  at  the  distance  of  not  more  than  four  nor  leas  than 
two  days,  and  affix  notices  of  the  day  to  appointed  on  ihe  church 
doors  uf  the  burgh ;  and  such  election  shsll  be  proceeded  in  in 
all  reapecis  in  the  same  manner  in  which  the  first  election  in  tbe 
said  wards  or  districts,  and  the  taking  tbe  poll,  easting  up  the 
voles,  and  declaring  the  result,  it  hereiu-befiice  directeil  to  pro- 
ceed, until  the  Council  of  such  burgh  shall  be  completed," 


n  In  Burahi 


XI.  " 


'WM'alelCjor  uJd  royal  bui^ha,  not  conuined  in  the  said 

"■'  Schedule  (  C. )  or  (  F, ),  thall  assemble  In  th« 

Town  Ha)T  or  other  public  room  of  such  burgh,  and  eho-ite  from 
among  their  oivn  number  such  and  the  like  number  of  Conn- 
cillora,  being  resident  or  personally  carrying  on  business,  as  bere> 
in  before  provided,  as  by  tbe  set  or  usage  of  sucb  burghi  reapec* 
tiveljrat  present  constitutes  the  Common  Council  uf  such  bnrgb, 
Qr.  where  this  is  vutiable,  tbe  smallest  number  conitiliiliiig  4 
full  Council,  and  shall  declare  their  votes  by  a  liat  eontainiug  th« 
names  uf  the  persons  fur  whom  eaeb  elector  retpeclivelj  inleride 
la  vote,  which  several  list*  ahall  tie  signed  by  each  aucb  elector 
respactively,  and  shall  lie  openly  given  in  by  each  elector  10  tbe 
Town  Clerk  uf  such  burgh  on  rhe  day  of  elei'tioiii  and  awh 
Town  Cleik,  together  with  the  Provost  or  Chief  or  Senior  at- 
tending Magistrate  of  ibe  burgh,  who  shall  preside  at  ■iirb  elec- 
lion,  no  other  inquiry  bring  permitted,  or  other  oath  allowed  to 
be  tendered  than  as  berein-after  provided  as  to  Ibe  burghi  in 
Schedule  (  C. ).  ihjil  publicly  cast  up  the  number  of  volea.  and 
aball  declare  upon  whom  ibc  elertiun  has  fallen  by  the  majority 
of  vote* ;  and  the  Provml  or  Chief  or  Senior  AlagislrMe  ahaU 
forthwith  give  orrauie  tobe  given  rtoticeio  wrilinglothsaeveial 
CouDcillurs  elected  of  such  their  elerliuo,  and  rail  upoa  tbeiB 
teverally  to  appear  in  ibe  Town  Hall,  or  other  public  room  aforv. 
taid  on  ihe  second  lawful  ilay  after  lucb  election,  when  t\trj 
shall  aeveralty  declare  whether  they  accept  or  decline  accepting 
the  office  of  Conncillur ;  and  if  any  such  person  so  elected  shall 
decline  to  accept,  or  in  case  there  shall  be  an  equality  of  vole* 
in  fovour  of  two  or  more  persons  the  whole  of  whom  cannot  ba 
received  as  'Councillors,  a  new  election  shall  immediately  there- 
after  take  place  fur  the  vacant  place  or  placet  of  the  Cuuneillnr 
or  Counriliort  so  declining  to  accept,  or  elected  by  equ^I  num- 
bers, to  he  intimated  as  herein-before  provided  at  10  lli<?  burgh* 
in  Schedule  ( C),  and  10  proceed  in  the  same  manner  in  all  re- 
tpecls  in  which  the  election  for  Councillors  is  hertiu- before 
direeted   to  proceed,  until    tbe  Council  of  such  burgb  shall  be 

Eltenoni  In  Buijhs  X II.  "  That  nothing  in  this  Act  eootained 
eaDiilntd  la  ahall  be  held  to  affect  or  apply  to  the  teverat 

ScBrfuHlP.)  burghs- contained  in   Schedule  (F.)  to  tbit 

Act  annexed  1  but  the  election  ol  Councillon  and  Magistrate* 
in  all  the  burghs  contained  in  the  said  Schedule  (F.)  «hall  pro- 
ceed anri  be  conducted  in  the  way  artd  manner  hitherto  pracliaej 
In  Bucb  burghs,  and  as  if  this  Act  had  not  been  passed, " 
PtTKHw eltMrd  fiM.  XIIJ.  "  That  in  all  the  cases  of  election 
iDf  Io  s'tend  hih  to  herein- lie  fore  directed,  if  any  persun  elected 
"""■•""I"'"*-  at  Cijuneillor  thall  fail  to  attend  on  (he  day 
appointed  for  declaring  his  arceplanre,  be  thall  be  held  to  bav« 
declined  accepting  tbe  aaid  office,  unint  he  then  transmit  to  tho 
meeting  a  sufficient  written  eipbnaliun,  signed  by  .himself  or  bia 
agent,  of  the  cauae  of  his  absence,  and  iulimaling  bis  accept. 

ComeUliin  to  ba  XIV.  "  That  no  person  shall  be  entitled 

BurtMin  baton  (o  be  received  and  inducted  aa  Councillor  wbo 

l«lu«i>..  ^^j[  ^^  previous  to  such  induc(io„.  be  en- 

tered a  burgees  of  tbe  burgh  for  which  he  it  so  elected,  wherever 
there  is  any  body  of  burgesses  in  any  such  burgh  ;  and  each  such 
peraon  to  elected  thall  produce,  when  he  deelarea  his  aeccep(ance, 
tbe  evidence  of  bis  being  sucb  burgeis;  and  his  omission  so  to 
do  shall  be  held  (o  viea(fl  hit  election  in  the  same  manner  at  if 
he  had  declined  to  accept :  Provided  alwsys,  that  no  merely 
honorary  burgess  shall  be  entitled  to  be  to  inducted,  and  that 
any  person  so  elected  thall  be  forthwith  en[i(led  to  be  entered  aa 
a  burgess  on  payment  of  the  ordinary  feet." 

n ssiTliii  a si  XV.  "  That  upon  the  fint  Tuctdty  at 

EiccUsB  orCoBHiL  tintmher  one  tbouaand  eight  hundred  and 
thirty-four,  and  in  every  succeeding  year,  the  electors  in  tuih 
burghs  shall  io  like  manner,  viiMicti,  the  burghs  contained  in  the 
aaid  Schedule  (C. )  in  their  several  wards  or  dittricis.  and  (he 
other  burghs  at  (heir  general  meetings,  astrmble  and  elect,  in 
manner  herein-befure  prescribed  in  relation  (o  tbe  first  election 
under  tbia  Act,  one  third  part,  or  at  nearly  at  may  be  one  third 
part,  of  the  Council  uf  such  burghs,  in  the  place  of  tbe  third 
thereof  who  thall,  as  berein-afler  directed,  gu  Hnnually  out  of 
office,  tbe  wards  «r  d:atricts  into  wbtcb  the  buigbs  contained  i 
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theuid  Scbrdule  (C.)are<.'ivided  then  electing  nuch  number  of 
Coancillora  u  by  ihe  uid  RotiI  ConnniisJon  aiicb  wardi  or  dii- 
tricU  ifaall  be  dimrted  Co  elect  >t  BUch  aiiDual  elections  *ubie- 
quent  Co  the  first  eleclion." 

On*  niii4  un  of  XV!.  "  Thit  upon  the  nid  fint  Tuaday 

tb>  CDUMfltD  ts  or  yoteiihtr  in  the  jnT  one  ibouund  eight 

"iH"**"""  bundredsndthirty-fonr.BndinereryBUceeed- 

ing  year,  one  ibrr],  or  h  number  m  near  m 
nuy  be  to  one  (liird,  of  the  whole  Council  uf  earh  luch  burgh 
■ball  go  out  oF  office  ;  and  in  the  aaid  vear  one  thousand  eight 
hundred  and  tbirty-four  (he  third  who  sball  go  out  shall  coosiit 
of  the  Councillors  who  had  the  smallest  number  of  vote*  at  the 
election  of  Counrillors  In  ib'ui  present  fear  ;  and  in  the  succeed- 
ing year,  one  ihoumid  eight  hundred  and  thirty-five,  the  third  of 
the  (.'ouncillon  first  elected  under  this  Act  who  shall  go  out 
ahall  consint  of  the  Cauncillora  who  at  sui'b  firat  election  under 
this  Act  had  the  next  amallesC  number  of  vutee,  (the  majority  of 


out  of  office  ihall  be  capable  of  being  ir 
PronMindUuiU.  XVIT.  ■•  That  the  Councilloraorall  sucb 

IrsUsinkachcwii.  bu^ha  not  contained  in  Si:hfdHle{F.)  W  this 
Act  annexed  reipectirely  So  elected  and  accepting  shall,  upon 
the  third  lawful  day  after  the  elertion  of  the  whule  number  of 
aucb  Councillors  in  the  present  year,  siscmble  in  ibe  Town  Halt 
or  other  usual  puhlic  plxre  of  meeting  wiihiii  surh  burgh,  and 
ahall  there,  by  a  plurality  of  voicea  (Ibe  Councillor  who  had  the 
greatest  number  uf  Tolei  at  the  election  of  Councillors  having 
ft  easting  or  dmible  vote  in  ease  of  eiiu.ility),  elect  from  amiaig 
their  own  number  a  Provost  orChief  MiigislrHte.  the  number  uf 
Bailies  fixed  by  the  set  or  usage  of  aucb  burgh,  a  Treasurer, 
and  other  usual  and  ordinary  office-bearers  now  existing  in  the 
Council  by  the  set  or  usage  of  each  such  buigh.  and  shall  alto 
elect  the  Managers  of  any  charitable  or  other  public  inatilution 
existing  in  or  connected  with  such  burgb,  Ibe  appointmem  of 
the  Managers  to  which  is  at  present  vested  in  tbe  Magiatratea 
■nd  Tovrn  Council  of  such  burgh." 

Eatntof  Cmneiii  XVIII.  "  That  (with  and  under  the  ei- 

■Bd  HaaMniiHto  ceptirai  hereinjifler  ensrted)  upon  the  com- 
£a°"<«^l&£r  Pleuon  °ft^'  fi"^  election!  of  Councillor*, 
Um.  Magistrates,  and  OfDre-bi'arers  to  be  made  in 

•H  the  royal  burghs  in  Scoiland  under  the  pruiri>ion*  of  this  Act, 
and  not  sooner,  the  Provost,  Mnpslrates,  Office- braren,  and 
other  Councillors  now  in  office  in  such  burghs  respectively  aliatl 
go  out,  and  their  whole  powera,  dulie«,  and  fiinctions  shall  cease 
and  determine,  except  only  where  any  of  tbe  said  persona  shall 
have  been  again  elected  under  the  proviaiona  of  this  AcL" 

oodsl  "nom  and  XIX  "  That  (except  aa  herein  after  ex- 

Funetian  In  Coin,  cepted)  the  offices  and  titles  of  Deacon,  and 
<ll.uMsbolUb<d.  Qf  Convener  and  Dean  of  Guild,  and  of  old 
Provost  and  old  Bailie,  as  official  and  ronatitueiit  members  of 
any  Town  Council,  shall,  after  tbe  completion  of  the  first  elec- 
tions under  the  procisiona  oflhia  Act,  eeaae  and  determine,  and 
no  distinction  shall  afterwards  be  kept  up  or  recognized  between 
Trades  Bailies  and  Merchant  BtiiK\  or  Trades  Councillors 
and  Merchant  Councillors,  in  any  such  Council :  Provided  al- 
ways, that  (except  as  herein  alter  excepted)  the  duties  and 
functions  heretofore  performed  by  the  Dean  of  Guild  in  such 
Council,  or  in  any  Dean  of  Guild  Court  of  such  buigh,  shall,  in 
all  tbe  burghs  where  there  now  is  such  an  officer,  be  performed 
by  a  member  of  tbe  Couneil  to  be  elected,  in  manner  herein- 
before provided,  by  the  majority  of  Coundltors." 

EtodtaiefTnistai  XX.   ■■    That   where   any  trust,  manage- 

snd  Usnitcn.  ment,   or  direction  is  by  the  terms  of  any 

public  or  local  Act,  or  of  any  charter  or  deed  of  foundation  or 
other  deed,  conferred  on  any  members  of  the  Council  under  the 
denomination  of  old  Provoat,  old  Bailie,  or  old  Dean  of  Guild, 
or  of  Merchant  or  Trades  Bailies,  or  Men-bant  or  Trades 
Couiicillora  respectively,  the  Town  Councils  to  be  named  and 
elected  in  lerma  uf  this  Act  sliall,  immediately  after  Cbcii  own 


acceptance  and  indacdon  into  office,  tMMDinate  and  elect  ffoai 
their  own  body  aucb  a  number  of  peraotrs  to  be  such  Tnutees, 
Managera,  or  Directors  as  are  by  such  Acta,  charteta  or  deeds  ap- 
pointed to  those  offices  under  the  said  denominationa ;  and  ihe 
whole  ponrers  and  functiona  now  belonging  to  the  aaid  oficeaof 
Trustees,  Managers,  or  Directoia  sbaU  belong  to  and  be  •*  fully 
vestedin  the  pi  '        '      *'   '      '    '  ... 


Rishd nf  Cnfts,  XXI.  "   Tbat  nothing  herein  contained 

TrudH,  sMi  <iuitii.  shall  be  held  or  construed  to  impair  the  riglt 
rn'oScan."*"'  "^  '"''.  ^'^^  Trade.  Conrenery  of  Trade*. 
or  Guildry,  or  Merchants  House  or  Trades 
House,  or  other  aucb  Corporation,  severally  to  elect  their  own 
Deacons  or  Deacon  Convener,  or  Dean  of  Oulld  or  Directors 
or  other  lawful  officers,  for  tbe  management  of  the  a&aira  of  foch 
Crafts,  Trades,  Convfrneries  of  Trades,  or  Guildries,  Merchants 
or  Trades  Houaes,  or  other  auch  Corporuionsj  but  that,  on  tbe 
contrary,  the  ssid  several  bodies  shall,  from  and  after  the  pass- 
ing of  this  Act.  be  in  all  cases  entitled  to  tbe  free  election  in 
such  form  aa  ahall  be  regulated  by  ihem  of  the  aaid  aeveral  of- 
lice-bearera,  and  other  necessary  officers  lor  the  management  of 
their  aSairii,  without  any  interferei:ce  or  contnil  whatsoever  oa 
Ibe  part  of  tbe  Town  Council  or  any  member  thereof." 
cntain Df.ni nf  XXII.  "That  from  and  afier   the  time 

^'|^?"^j*?™  when  this  Act  comes  into  opeiation  tbe  p*r- 
Hnaban or Cgua-  **""  elected  (or  to  be  elected)  aa  herein-be- 
ciU  ti  gOclg.  fore  provided  to  the  offices  of  Uean  of  GuiU 

and  Deicon  Convener,  or  Convener  of  Trades,  by  the  Con- 
venery  snd  Guild  Brethren  respectively  in  the  city  of  fi/uiAtt/ji, 
and  tu  the  offices  of  Dean  of  Guild  and  Deacon  Convener  by 
the  Merchants  House  and  Trades  House  reapeetivcly  in  the 
city  of  GlnjgoiB,  shall,  in  virtue  uf  tbeir  said  electiona  by  the 
aaid  Guild  Brethren,  Conrenery,  Merchants  Uouae,  and  Trades 
House  reapeclively,  be  constituent  membersof  tbe  Town  Coun. 
tils  uf  tbe  said  ciliea,  and  ibsll  enjoy  all  tbe  powers  and  perform 
alt  tbe  functions  mw  enjoyed  or  performed  by  such  office-bear- 
era  in  these  cities  ;  and  in  like  manner  the  persons  elected  (at 
to  be  elected)  to  the  offices  of  Deana  of  Guild  by  tbe  sereial 
Guildries  of  tbe  city  of  Abtrdtrn  and  tbe  towna  of  Uuadet  and 
PiTit  shall,  in  virtue  of  auch  their  elections,  be  eonatiluent 
members  of  the  Town  Councils  of  the  said  city  and  burghs  re- 
aperlively,  and  sbsll  as  such  enjoy  all  the  powers  and  perform 
all  the  fuiicti'ins  now  exercised  or  enjoyed  by  the  ezisliiig  Deans 
MT  (juild  in  tbe  said  city  and  bur^a  respectively;  and  tbe  re- 
gistered elreton,  qualified  as  herein-before  provided,  in  the  aaid 
ciliea  and  bursha  of  £i/i>i(iirgAi  UlAigeie,  /lieniien,  Dnnirt.  and 
Perti,  shall,  in  iVavflnisr  in  the  preaent  year  and  in  all  futuic 
years,  elect  only  such  a  number  of  Councillors  as,  with  Ihe  ad- 
dition of  tbe  said  Deans  of  Guild  and  Conreners  to  be  ao  elect- 
ed as  aforesaid,  make  up  the  number  of  Councitlora  now  exist- 
ing in  tbe  said  several  dliet  and  burghs  ;  and  the  Councillon  so 
elected  in  the  said  cities  and  burghs  of  E&nbiirtk,  Glaiger, 
Aberdreit,  Dundte,  and  Pttih  ahall  not  at  the  subsequent  elec- 
tion of  Magistrates  and  office-bearera  elect  any  other  persons  to 
fill  the  offii-es  or  perform  the  functiona  of  Deana  of  Guild  or 
Convenere,  but  tbeseoffice)  shall  be  beld  and  exerdaed,  in  tbe 
aaid  Coundla  and  otherwise,  by  tbe  persons  ao  elected  >a  afore- 
said in  tbe  said  cities  and  burghs  of  £'diniMF;gt,  Glatgom,  AttT. 
deen,  Dundet,  and  Pirik,  respectively,  and  by  no  other  peraooa.' 
TroKisnil  MiDita.  XXIII.   "  That  where  any  trust,  managr- 

BwaiitiilMBia-  meat,  or  direcdoo  oFany  cbaiitable  or  olhet 

institutions  ia  vested  in  any  number  of  Dea- 
cons, or  in  a  Deacon  Convener,  or   Conn;- 
OnUilrtiw.  ner  of  Trade-,  or  in  any  Dean  of  Guild,  or 

other  Office-beareri  elected  or  bereafler  lo  be  elected  by  the 
several  Crafts,  I'rades,  Guildries,  or  Merdianta,  oi  Trades 
Houses,  then  and  in  all  such  cases  the  person  so  elected  as  aucb 
Deaeona,  Conveners,  Deans  of  Guild,  or  other  Officcn  ahall  al- 
ways be  and  continue  Trustees  and  Managers  of  such  charities  ur 
institutions,  whether  such  persons  ahall  hereaftv  be  Membeia  of 
Ccsinciloriiot  1  and  tbe  Town  Councils  shall  in  no  auch  ra$«  hare 
power  to  elect  from  Cbeir  own  body  any  other  Trustem  or  Mana. 
gers  in  place  of  auch  Deacons,  Couvenera,  Deana  of  Uoild,  or 
other  Officer) ;  Provided  alivaya,  that  in  arty  bargh  in  which 
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Trade*  CoaneiUon  or  Mwchinl  Councillors  we  or  may  be  ex 
officio  Truttwi  or  DIrEctorsof  uiy  Ruchinttilutioiitorebaritiei, 
(he  Convener;  or  Trades  House  and  tba  GuUdry  or  Meichantl 
House  in  such  bui^ba  sbM  elrct  ui  equal  number  fron  tbeir 
own  bodies  respecUvdy  to  be  sucb  Trustee!  or  Directors,  an; 
thi^  herein  contained  to  the  conctai]^  notwichstondiug." 
V.™M:i««fM.,lt  XXIV.  "  Tbat  when  any  Magistrale  or 
IniaiomcDiiiaf  Offire-bearer  (otber  than  tbe  Provost  or 
OOaiio*  mjipKsL  cjjijf  Migiatrate  and  Treasurer)  shall  be  in 
the  third  of  the  Covncil  going  out  of  ofSce,  tbe  place  of  luch 
Maristrste  or  OSce-besrer  sbii^l  be  supplied  bv  election  by  tbe 
Counrilu  soon  as  the  full  number  thereof  shall  have  been  com- 
pleted bjr  tbe  aoiiiwl  eleetion  of  the  third  then  hereby  directed 
to  take  place,  the  raid  election  to  be  made  by  plurality  of  voicea, 
and  tbe  Chief  or  Senior  attending  Mogistrate  to  have  a  double 
or  casting  voice  in  ease  of  equality  :  Provided  always,  that  tbe 
ProTQit  or  Chief  Magistrate  and  the  Treaaurer  ahull  always  re- 
main in  office  for  the  period  of  three  years,  and  chat  they,  aa  well 
unit  the  other  Magistrates  or  Officebearers,  shall  at  all  times 
be  capable  of  being  reelected." 

XXV.  "  That  if  any  ' 


bwgh  ^deMb,  disability,  or  VesignBtlon,  the  anme  shall  be  filled 
up  ad  iiU'Ti'a  by  the  reotainlng  membera  of  tbe  Council,  by  elec- 
tion, as  herein-ficfore  provided,  at  a  meeting  to  be  called  on  five 
day*  notice  l^  tbe  Town  Ctetli  by  intimation  in  writiiig  to  each 
of  such  remaining  tn^mbert  of  tbe  Council ;  but  any  Councillor, 
Magittrate,  or  Office-bearer  so  elected  ail  inlerin  shall  go  out 
of  office  on  the  fint  Tveiday  of  Navembcr  nett  ensuing  bia  elec- 
tion, and  the  Tarann  thereby  oecuring  shall  be  supplied  at  the 
next  anmiat  eleetion  of  Councillors  and  Magistrates  or  Office-bear- 
era  in  sucb  burgh  i  provided  that  if  the  vacancy  shall  have  occurred 
in  any  burgh  contaioed  in  the  said  Schedule  (  C  ).  sueh  vacanry 
■bad]  at  such  annual  election  be  supplied  by  the  ward  of  such  bucgn 
by  which  tbe  Councillor  who  had  died  or  resigned,  or  been  dls- 
kbked,  had  been  elected,  and  which  shall  in  tbis  case  elect  an  ad. 
ditional  Councillor,  unlen  tbe  party  so  dyinp  or  disabled  would 
then  have  gone  out  of  office  aa  one  of  tbe  third  bereby  directed 


trale,  or  other  Office-bearer  in  any  Tovm  Coundl,  under  the 
proviaions  of  this  Ac^  may  resign  his  aald  office  at  any  time, 
upon  giving  not  leaa  than  three  weeks  notice  of  sueh  hd*  In- 
tention by  a  written  inlimalion  to  the  Town  Clerk  or  Chiof 
or  Senior  Magistrate  ;  and  in  the  event  of  such  reaigoation  being 
intimated  as  to  be  made  at  the  period  of  the  annual  retirement 
of  one  third  of  the  Council,  sucb  additions!  number  of  Council- 
lors ahBll  then  be  elected  as  may  be  necessary  to  complete  the 
Council :  Provided  alwaya,  that  no  Gne  or  other  penalty  shall  be 
exigitde  from  any  person  either  declining  to  accept  after  hia 
election  or  subseqiiently  reaigning  bia  office." 
B«sb.li»tM»  XXVII.  "Thatwhere  any  royal  hureb 

Icaal  CoHMlk  shall,  in  conaequence  of  the  decision  of  a 
Court  of  Law  or  otherwise,  be  irithout  any  legal  Council  or 
Magistracy  at  the  time  when  tfaia  Act  comes  Into  operation,  or 
at  any  future  time,  all  tbe  functions  directed  by  ibia  Act  to  be 
performed  by  tbe  existing  Magistrates  or  Councils  shall  be 
pvrfonned  by  one  or  more  of  the  Managera  who  may,  by  any 
faivfulappoinCment,be  then  in  the  actual  administration  of  the 
affiiira  of  any  such  burgh." 

Ha  c<-iMi«>ru  XXVIII.  ■'  That  no  Councillor,  nor  the 

midiliFoSoear  partner  in  busitiess  of  any  Councillor,  shall 
tomCMrk.  becapableof  holding  the  office  of  Town  Clerk 

jrt  any  such  burgh  ;  and  that  bo  Town  Cleric  shall,  during  the 
period  he  shall  hold  tkat  office,'  interfere  directly  or  indirectly  in 
the  election  of  the  Mi^istntea  or  Town  Council  of  any  such 

Tan  cn«rt  to  i(n  XXIX.  "  That  all  tbe  notices  or  Intima- 

NhUrs.  tjooi  hereby  directed  or  required  to  ba  given 

or  made  In  any  sueh  burgh  of  any  meetings  or  proceedings  to  be 

beld  or  hod  in  the  maltei  of  the  elections  of  or  respecting  sui-h 

Vou  VI. 


burgh  shall,  where  not  directed  to  be  otbenrjse  giv«i,  be  given 
or  made  by  tbe  respective  Town  Clerks  thereof." 
FeoorSubtitDtsi  XXX."  That  the  several peraons  officiat- 

ed AHiiun.uid  ingatelectionsBsSubstitutesfiir  the  Provosts 
El«iloo  *^ip™".  or  Chief  Magiatralea  in  tbe  several  watds  or 
bs>  lotMpaU.  districts  into  which  tbe  burghs  contained  in 

thesaid  Scbedule(C.)shBll  be  divided  (not  bvlng  tbe  Town 
Clerks  of  sucb  bu:ghB),  shall  be  entitled  to  receive  a  sum  not 
exceeding  three  pounds  tbree  shillingH  for  each  day  ibcy  shall 
respectively  be  so  employed,  the  Poll  Cleiks  officiating  at  sucb 
elections  being  each  entitled  to  the  sum  of  one  pound  one 
shilling  for  each  day,  and  tbe  several  persons  who  shall  b«  ap- 
pointed to  assist  the  ProvoaC  or  Cbief  Magistrate  of  any  of  the 
royal  burghs  aa  Asaessora  in  disposing  of  claims  and  objections  as 
albmaid  (not  being  the  Town  Clerks  of  such  burghs)  shall  be 
paid  a  like  sum,  not  exceeding  three  poundalbreoabillings,  each 
day  sueh  persons  shall  be  so  employed;  which  sum,  together 
with  all  the  other  expensea  aUewling  sueh  elections,  or  the  mak- 
ing up  of  the  list*  or  rolls  of  dectora,  giving  notices  at  the 
church  doora,  and  providing  copies  of  the  said  ro))*,  or  parte 
thereof,  for  the  purposea  of  election,  shall  be  defrayed  from  th« 
common  good  or  other  means  or  lereuues  of  such  burghs  re- 

Mew  HwUtntM  u  XXXI."  That  the  Magistrates  and  Coun- 

•daiiBUUr  uie  AC.  cit  and  Office-bearers  to  be  elected  under  the 
rmtnortlieBurfta.  proviaions  of  this  Ad  shall  in  all  respecta 
stand  in  relation  to  Ibe  admiuistration  of  the  aifairi  and  proper. 
ty  of  sueh  burghs,  or  of  property  under  tbe  care  and  management 
of  such  burghs,  in  tbe  same  situatloii  in  which  the  Magistrate* 
and  Council  and  Office-bearera  of  such  burgbsdidstandpievioua 
to  the  passing  of  this  Act ;  and  the  Magistrates  and  Council 
and  Office-borers  to  be  elected  under  the  provisions  of  this  Act 
shall  have  such  and  the  like  jurisdiction,  and  the  same  rights  and 
powers  of  administration  of  the  property  and  affkira  of  the  burgb, 
and  of  making  all  usual  and  necessary  appointments,  as  hereto- 
fur*  lawfully  belonged  to  and  was  eiercisad  by  tbeir  predecessors 
in  office;  any  thing  in  the  set,  usage,  or  custom  of  any  sucb 
burgh  to  tbe  contrary  notwithstanding." 

HsaMntasiHi  XXXIL  "  That  the  easting  Magistratea 

Cowitil  ID  awke  up  wd  Council  in  all  royal  burgbs  shall,  on  or 
a  Slots  oftbdt  At-  before  the  fifteenth  day  of  OcU>ter  in  tbe  pre- 
'^"'  sent  and  in  all  future  years,  make  up  a  dia- 

linct  state  of  their  affaira,  subscribed  ^  the  Chief  or  Seniot 
Magistrate,  Town  Clerk,  and  1'reaaurer,  containii^  an  acconnt 
of  all  the  funds,  properties,  and  revenues  in  their  administration, 
and  of  all  their  transacbons  in  relation  to  such  funds,  propertiesk 
and  revenues  since  Ibey  came  intooffice ;  whicbamount  shall  ba 
brxu^ht  down  aa  nearly  as  may  be  to  tbe  aaid  fifteenth  day  of 
Ocioher,  and  shall  be  kept  in  the  Town  Clerk's  oc  Treasurer's 
office,  for  the  Inspection  of  any  of  the  r^atered  ehcton,  from 
tbe  aaid  fifteenth  day  of  Ocipier  down  till  the  time  of  the  elec- 
tion ;  and  a  full  and  distinct  abstract  of  tbe  said  account,  with 
a  balance  sheet,  containing  all  necesaary  particulars,  ahall  be 
printed  and  published  by  tbe  said  Magistratea  on  or  before  the 
tweatietb  day  of  tbe  siud  month  of  Odottr." 
K.,Uh,i««*r^  XXXIII.  "  That  10  Cbuncilloror  Ma- 

Honilbla  fbr  ihe  gistiate  elected  and  accepting  under  the  pro- 

lUtxXtlitBuitli.  ^jjo„j  of  ,hi,  Act  shall  incur  by  such  elec- 
tion or  aceeptance  any  otber  responsibiKty  for  the  debts  of  rtie 
burgh,  or  the  acts  of  his  predecessors  in  office,  than  might  have 
attached  to  him  a*  a  burgea*  or  inhabitant  independently  of  such 
dection." 

rruitvroriviliut  XXXIV.    "That    if   any    Slagistrate, 

HsIntHiioii.  Ciiuncillor,  Town  Clerk,   Sheriff,  or  other 

person  shall  wilfully  contravene  or  disobey  the  proviaiona  of  ibi* 
Act,  he  ehatl  be  liable  to  be  sued  for  such  offence  in  the  Court 
of  Session  by  any  person  aggrieved  for  the  penal  aum  of  th*M 
hundred  pounds  ;  which  sum,  or  any  smaller  sum  which  may  be 
assessed  by  the  Jury  in  any  such  action,  the  defender,  upon  con- 
viction, sbalj  pay  to  tbe  pursuer  with  full  costs  of  suit ;  Pro- 
vided always,  tbat  every  such  action  shall  be  raised  within  four 
calendar  months  after  tbe  cause  of  action  shall  have  arisen,  and 
tbat  notice  in  wrili  ng  shall  be  given  to  the  .defender  at  least  one 
calendar  month  before  raising  the  same:  Provided  also,  that  any 
No,  XV. 
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■uch  defendai  agimBC  wbom  judgment  ■hHll  bave  been  once  re- 
covered in  juch  KCtion  ihall  be  entitled  to  plead  inch  judgment 
as  ■  bsr  to  anjr  ocber  action  wbich  ma;  be  brougbt  egunit  bim 
for  the  Mme  matter  or  thing ;  and  sucb  otber  acIioD  being  there- 
upon  diimiued,  lucb  defendeT  shall  recover  bU  full  coiti  of 

MbnoBm  u4  M  XXXV.  "  That  no  miinooier  or  inac- 

Tltuu  PiDemUnii.  curate  deacription  of  anjr  person  or  place  in 
anj  nriting  made  in  the  form  of  uif  Schedule  to  tbia  Act  an- 
nexed, or  in  any  lilt  or  regiater  or  notice,  or  other  writing,  made 
under  autborit;  of  thi*  Act,  sball  in  anjr  my  prevent  or  abridge 
tbe  operation  of  thia  Act ;  provided  that  such  penon  or  place 
ahall  be  m  deaignated  in  inch  writing,  liat,  r^ater,  or  notice  aa 
to  be  commoai;  uDderelood." 

AnnainltaM  XXXYI.   "That  all  lawa,  ttatutea,  and 

"'*«™'r"''  <l^  ungea  noW  in  force  reapecting  tbe  ro jal  burgha 
Aetr^HM.  ;^  ji^j  ^  ^f  g^^  Britain  called  ScnUimd 

ahall  be  and  the  aame  are  berebf  repealed,  in  ao  fiu  aa  they  are 
inconaiatent  or  at  variance  with  the  proviiiona  of  this  Act,  but 
in  all  other  raapeeta  the  tame  ahall  remain  in  full  force  and  effect  1 
MuftMrOathiiatia  Provided  almn,  that  the  oath  termed  tbe 
be  takw.  Bargber  Oath  ahall  in  no  eaia  hereafter  be  re- 

quired to  be  taken  in  anj'  burgh." 

In^olult*  Id  the  XXXVII.  "  That  no  irregularitr  Of  nul- 

BlHitsaor  Cmmell.  lity  in  the  election  of  anf  Councillor  or  Ha- 
kn«|^aM«  giatrate  ihall  in  any  caae  after  tbe  pasiing  of 
tbia  Act  annul  or  afhec  tbe  election  of  other 
Councillor*  or  Hagiatratea  not  liable  to  the  aame  grounda  of  o^ 
jection,  but  tboae  particular  election!  only  in  which  aoeh  irregu- 
larity or  nullity  ahall  have  occurred." 

ActmiybtUtnil  XXXVIIL  "  That  tbia  Act  may  be  re- 

tiiiiSMioB.  pealed,  altered,  or  amended  by  any  Act  or 

Acta  to  be  paned  In  the  preaent  Sctaion  of  Parliament." 

SCHEDULES  to  wfaieh  the  for^oingr  Act  refera. 

SCHEDULE  (A.)— Pait  Fimt. 
City  [or  Buigh]  of 
I  J.  B.  FiMtrt  Dtrignalion}  hereby  claim  to  be  eDTolIed  aa  a 
Voter  for  tb«  Town  CooncilCjra  of  the  aaid  City  [or  Bunh] 

in  retpeot  of  royiatereat  in  the  houae,  ahop,  tt  cetera,  

atcd  in  IkmtMtn  M*  littulim  of  Uu  pnmitet,  deKnttd  b: 
jMM,  mamitr,  paHik,  or  otker  localUy] ;  and  [in  eojM  i 
lit  tUimanI  ekontt  to  makt  taek  predudion]  in  aupport  of 
my  eUm  I  produce  berewltb  a  LDiapoairion,  Seiiin,  Leaae,  at 
ttUm,  dated,  H  ertfra,  aillucam  mty  U.} 

[Date.]  (Signed)       jl.  B. 

SCHEDULE  {A.>_P*aT  Sscohd. 
Number  lodged  with  me  C.  D.,  Town  Clerk  of 

thIa  day  together  with  tbe 

UiporitiMi,   Seiain,  Leaae,  d  ettart,  above  written  [in  coMi 
,    wtflv  any  lae*  tfoninnib  ore  lodged.} 

(Signed)  C.  D. 

SCHEDULE  (B.) 
City  [«r  Boighl  of  ■    , 
I  ^.  J.  \pr  We  C.  D.,  E.  K  tt  cefm,]  object  to  tbe  claim  of 
.A  A  to  he  admitted  [or  to  continue  on  the  roll]  aa  a  voter  for 
Councillor*  in  tbe  City  [or  Burgh]  of  on  the  fol- 

lowing ground  {hert  mag  to  Mated  Aorttg  iht  groaiufi,  at  Oiat . 
^optrtji  or  occupaiun/  not  o/mfflcintl  vataa,  Uol  tili  parts  it  m>t, 
or  ktu  ceaied  le  be  praprietor,  tenMit,  or  occupant,  or  u  portomaUy 
duqualifled,  ai  being  a  minor,  afalvout  perion,  el  eelera]  j  and  I 
^T*.'?.'*.'"*^''"''"  "'^  otgection  or  objectiona  before  the 
tablet  JUagiatrate  or  AaaeMor. 

I.l>3t«.]  (Signed)^  B. 

SCHEDULE  (C.) 
Emnbitroh.  I  PUTH. 

ULaBGOW,  I  UuNFEaill-INE. 

AbWUIFEW.  DuMVRIBa. 

J'UHDEE,  I  iKVEBNtSa. 


«tbjl  Iht 


SCHEDULE  (D.) 
I  J.  B.  do  aolemaly  awear  [or  affirm],  That  I  am  tbe  indivi- 
dual deaeribed  in  tbe  lilt  or  rtdl  for  tbe  city  [*f 
Burgh]  of  aa  ^.  B.  of  [here  uwrt 
deterirtian  in  Ikt  tamt  worth  at  eentaiiud  in  l»e  roB]  ;  that  I  an 
atill  lheproprietor[sroccupaiit]of  tbe  property  for  irhicfa  I  amae 
enrolled,  and  hold  tbe  aame  for  my  own  beoebt,  and  not  in  traat 
for  or  at  the  pleaiure  of  any  other  pettoo ;  and  that  I  b«vc  not 
alread;  voted  at  thia  election. 

SCHEDULE  (E.) 
1  A.  B.  do  lolemnly  awear  [or  affirm],  That  I  bare  not  re- 
ceived or  had,  by  myaelf  or  any  peraoo  for  my  uac  or  benefit, 
any  aum  or  luma  of  money,  office,  place,  or  employment,  gift  or 
reward,  or  any  promite  or  aecuricy  for  any  money,  office  oc  gif^ 
in  order  to  give  my  vote  at  thi*  election. 

SCHEDULE  (F.) 
DomHocH.  I         WaaiEB  AmntrTRSK. 

New  Galloway.  Kilsinhy. 

CuLaou.  KiHOHoaH. 

LoCHUABSH.  I  KlXTOBK. 


COURT  OF  SESSION. 

INNER- HO  USE. 

28(A  January  1834. 

No.  188. — JoHM  Forsyth,  Siupender,  v.  The  Royal 

Bank,  Charger, 


-Juratory  Caution — Competency — Act 
of  Sederunt,  14lh  June  1799— 7b  Lmt  Ordinurf  iaaing  n~ 
fuied  a  but  ^lupoui'on,  j*  ntptet  of  no  caiKivn,  tkt  C»bt<  rv- 
/laed  a  redaimiiig  nole  againil  hit  fudgouM,  profuig  to  mil 
to  /laa  Ik*  bill  OH  juratory  caWtoH. 

In  thia  (sm,  the  aaapender  wm  charged  on  a  bill  by 
the  Royal  Bantt,  wben  he  presented  a  bill  of  auapen- 
■ioD,  at  adviaing  whii;h,  on  8th  January  1834,  Lonl 
MoDcreiff  pronoanced  tbia  interlocutor: — 

"  In  reapect  that  the  complainer  hai  (ailed  to  6nd  aoffident 
caution,  in  term*  of  the  Act  of  Sederunt,  r^fuaei  the  bill,  sod 
fiiida  the  eomplainer  liable  in  eipeiiiea." 

Forayth  reclaimed,  and  prayed  their 
"  Lordihipa  to  recal  tbe  interiocutor  complained  of,  and   to  re- 
mit tbe  ca«e  to  the  Lord  Ordinary  on  tbe  billa,  with  inatrucdooa 
to  receive  juratory  caution  for  the  auapender,  and  aftcfwaid*  to 
prDeeed*iir  the  caae  aa  to  hi*  LonUhjp  may  aeem  juit.' 

The  Court  (25tb  Jantiary  1S34,)  refuted  tho  nolo 
ai  incompetent. 


_Second  Divi*ion. — Jci.  Cunini 
-All.  Ivory  ;  DunJ 
I,  Clerk.— [/.  IT.  S.'\ 


Sltt  January  1834. 
No.  189.— TnusTBM  qf  the  late  William  Forbu, 
Purfueri,  t>.  Tua  Edinburgh  A^D  (JLASCOW  Umioh 
Canal  Company,  Defender!,     ■ 

Sale— Orraaufanm  invikich  held  proved,  tkal  lit  pricm  ^ttrUin 
Ireet,  uld  lAirUen  iftan  ejs,  kad  not  been  paid. 

Tbia  caae  (vbiob  involved  no  point  of  law,)  it  re- 
ported ante,  Vol.  V.  p,  268,  which  aee.  The  diligenc« 
then  allowed  hnving  beeu  reported,  the  Iiord  Ordi- 
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nary,  on  Ilth  Noreraber  1833,  repeated  bit  former 
interlocutor,  and  added  tbe  following^  note  : — 

'*  The  Lont  Orditurj  conMim,  that  the  parwen  h«Te  not 
oil)]'  proved  that  the  miitake  win  CDOiniRed,  which  tbef  allege, 
but  Ibat  Ihff  have  alio  pointed  out  the  caiue  froin  which  It  pro- 
liablj  oiiginnced.  The  dommenti  which  have  been  recoTered 
under  the  diligence  Inlelj  granted,  hare  not  thrown  anj  addi- 
tional light  an  the  nubject.  The;  prove  ihat,  beiidea  the  trees 
nunihercd  and  valued  bf  Mr  Tait,  and  aald  to  the  Union  Canal 
Company  for  jCTO,  olb«'  tree*,  hut  of  inconsideiahte  valBe,  were 
rat  on  the  ilopei  of  the  canal  bank,  and  about  thoie  laat  men- 
tioned  treei  excluijvelf.  a  eiKTeapondence  In  1819  is  prtldaeed. 
In  that  rorreapondenee,  the  two  seta  of  treei  are  expreailj  dls' 
liiiKuishnl  froni  each  olher,  and  it  ia  clear  that  the  latter  *et  have 
no  connection  with  thoie  in  queilJon.  Neilhei  the  hooka  of  the 
purauera,  nor  of  the  UnioB  Canal  Coinpanj,  contain  aaj  entrie* 
with  regard  to  the  firat  act  of  treea,  both  partlei  underttanding 
that  Ibe  price  of  tbe  land  and  of  tboae  treea  together  had  been 
eonaigned  ;  and  for  the  aame  reaaon,  in  lubwqueat  Mttlementa 
mad  diacbarges,  there  ii  no  reference  to  tbeir  price.  No  docu- 
nientt  have  been  recovered  to  ibow  in  what  manner  all  the  lim- 
bcf  belonging  to  the  Companj  wai  emploved.  Tbe  l^rd  Or- 
binary,  therefore,  doet  not  aee  any  reaaon  for  altering  the  view* 
taken  in  thq  interlocutor  of  tbe  12lh  December  1H32." 

The  defenders  reclaimed,  but  the  Conrt  adhered. 

FirK  I>iviaion, — Lord  Ordinary,  Coreboiige. — Act.  Eeay  and 
Aliion;  Wiltiam  Forbei,  W.S..  Agent.— ^b.  Skene  and  Wal. 
ken  lAividMiM  and  Syme,  W.S.,  Agenta.— Mr  Bell,  Clerk.-- 
IG.D.] 


Slsl  January  1834. 
No.  190. — Mrs  Mary  Gokdon  or  Mopfat  and 
Othbhs  (Gordon's  Lkoateks),  Pursuers,  v.  Albx- 
ANDKK  ItOBBRTBON,  W.S.,  Dtfeiidtr. 
Tniit — Liability — Clautie— rircnmifaruvi  (n  vAieh  a  Iruitet 
■Mifer  a  dad  of  tetiUnKil,  which  declared  Ike  trvUtct  net  to  it 
liable  for  tmiuifnu,  nor  singuli  in  Bolidum,  held  coiytirtclti/  and 
uremllii  UMe  f»r  a  turn  uAich  Aa<<  been  lent  to  kii  coJruttte  bf 
Ike  Iruiltr,  and  ahich  the  IruUeei  did  not  upljft  or  secure  vhen 
ilfiUdue. 

The  late  Robert  Gordon,  Eaq.  of  Cnig,  executed 
two  deeds  of  lettlement.  By  the  fint  of  theie  deeds, 
which  was  dated  26th  February  I8I5,  he  appointed 
the  present  defender,  Mr  Kobertaon,  hia  brntlier  Mr 
Robertion  of  Prenderguest,  and  his  brother-in-law, 
Mr  Wishart,  to  be  his  truiteee ;  and  he.conveyed  to 
tliem,  generally,  his  whole  heritable  and  moveable 
property ;  and,  in  particular,  he  specially  conveyed, 
(I.)  Hi*  estate  of  Craig  and  Corse;  (2.)  A  sum  of 
£3000,  contained  in  a  bond  granted  to  Mr  Gordon  by 
Dnvid  Clark,  in  1B08,  heritably  secured  over  his 
estate  of  Lacbenkitt.  and  payable  at  Whitsunday 
1818 ;  and  (3.)  A  soni  of  £2000  contained  in  a  per- 
sonal bond,  granted  a  few  days  prior  to  the  execu- 
tion of  this  trust-deed,  by  Mr  WiKtiartto  Mr  Gordon, 
and  payable  at  Whitsunday  1818.  The  purposes  of 
the  trust  were  declared  to  be  (1.)  The  payment  of  the 
testator's  debts  and  funeral  expenses;  (2.)  The  pay- 
ment of  the  expenses  of  management ;  and  (3.) 
"  That  the  tniatees  may,  a>  they  are  hereby  appointed,  tell  and 
dlapose  of  IDT  said  land*  and  otfa«  bprilalile  tnbjecti  hereby 
convcved,  and  that  at  tueh  timet  and  In  nuch  manner  at  they 
may  toink  proper  j  and  that  tbey  may  uplift  and  receive  the  aald 
several  dtbta  and  anma  of  money,  and  an^  olbera  which  may  be 
due  to  me :  And  my  uid   subjects  being  so   converted  into 


arrive,  and  not  looner,  and  at  leait  not  till  one  full  year  after  my 
death,  to  divide  the  Free  reeidue  of  my  means  and  ealste,"  among 
certain  of  tbe  teatalar'i  relativea,  and  "  declaring  that  the  iharei 
of  the  aaid  residue  ahall  he  paid  al  tbe  term  befort;  lUted,  to  such 
of  my  aaid  relationii,  or  Ihelr  children,  as  are  married  or  of  age  ; 
but  that  [be  aharea  of  «uch  of  Ihem  aa  are  in  minority  KhatI  be 
secured  to  tbe  aatiifartion  of  oiy  Iniateea  till  the  oujorily  or 
msniage  of  auch  minora." 

The  trustees  were  empowered  "  to  appoint"  one  of 
their  own  number,  or  any  other  person,  to  he  factor, 
"  with  aucb  powers,  and  auch  aalaries  oi  allowance  for  trouble  as 
aball  seem  proper.  And  I  hereby  nominate  and  appoint  my 
said  truttee*  or  truatee,  to  be  tutora  and  curators  to  such  of  my 
relations  at  inay  be  in  minority,  with  tbeuaual  powers  com petsnt 
to  tutors  and  euratora  by  the  law  oi  Scollaad." 

By  the  deed  of  alteration,  executed  on  rhe  10th  of 
April  1815,  Mr  Gordon  provided  a  different  destina- 
tion to  the  residueof  his  property,  after  payment  of 
his  debts,  while  he  confirmed  tbede«d  quoad  ultra.  On 
the  narrative  that  he  was  better  actjusinted  with  tho 
jii  ream  stances  of  his  relations  than  he  had  been  at  tbe 
date  of  the  deed  of  settlement,  be  directed  his  trustees, 
after  selling  the  lands,  "  and  after  uplifting  and  receiv- 
ing the  several  debts  and  sums  of  luouey  mentioned 
in  the  said  deed  of  settlement,  and  any  others  which 
may  be  due  to  me  now,  or  at  my  death,  at  the  terms 
mentioned  in  the  said  deed,"  to  divide  the  residua 
into  two  equal  halves,  one  half  to  be  paid  to  the  pur- 
suers, Jean  Moffat  or  Davidson,  Mary  Moffat  or 
Marshall,  and  William  Moffat,  all  children  of  Mrs 
Mary  Gordon  or  Moflat,  Mrs  Gordon's  cousin-german, 
but  under  the  burden  of  an  annuity  of  £50  to  their 
mother,  the  said  Mrs  Gordon  or  Moffat.  The  other 
half  was  to  bedivided  among  the  pursuers,  Jean  Grant 
or  Morrison,  and  others,  the  children  of  the  pursner 
James  Grant,  and  of  the  deceased  Jean  Uordoo, 
another  cousin-german  of  Mr  Gordon,  also  burdened 
(1.)  With  an  annuity  of  £'iO  to  their  father,  James 
Grant,  so  long  as  ha  should  continue  a  widower ;  and 
(2.)  Of  another  annuity  of  £30  to  the  pursuer,  Eliaa- 
beth  Gordon.  7 he  fut  mnriii'of  the  huibands  of  the 
legatees  was  excluded  ;  and  it  was  specially  declared, 
that 

"  tbe  nbareti  fslling  to  the-chiMren  of  my  aaid  relations  ahall  ba 
payable  at  Ibe  ti'rmi,  and  in  the  manner  apecjfied  in  tbe  aaid  dis- 
position and  deed  of  aettlement;  bnt  that  the  aharea  of  such  of 
tbem  M  BIT  In  minority  ahall  remain  secured  in  the  bands  of  my 
truateea,  till  the  mnjority  or  marriage  of  saeh  minors ;  and  fur- 
ttier  declaring,  Ibat  it  shajl  be  in  tbe  power  of  my  said  trustees, 
either  to  aee  [he  asid  antmities  aecured,  in  tbe  manner  they  may 
think  moat  fit  and  proper,  or  to  retain  in  tbeir  hand*  a  anm  aut- 
fident  to  answer  the  aaid  annuities  during  the  lives  of  the  an- 
nuitants." 

The  trustees  were  further  empowered  to  pay  to 
each  of  John  Davidson  and  David  Marshall,  a  sum 
not  exceeding  £300,  out  of  the  shares  falling  to  their 
wives,  for  forwarding  tbem  in  their  trades,  and  also 
to  par  small  sums  for  fitting  out  tbe  minors,  be- 
fore their  marriage  or  majority.  The  trustees  were 
declared  to  be  accountable  to  the  testator's  relations, 
in  tbe  manner  mentioned  in  the  former  deed  of  settle- 
ment, which  contained  this  clause: — 
"  Dectsrittg  that  my  said  traatee%  whether  as  sncb,  or  as  tutora 
and  curators,  tbsll  be  noways  liable  for  neglect*  or  oniaaions, 
nor  for  not  doing  diligence,  imr  in  lolulnm,  bu[  each  only  for  Ma 
own  actual  iutiwaiiaioos,  and  that  they  shall  iiowayi  be  lisbts 
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tor  tbe  (wd  ftclon,  furtb«T  Ihin  lluit  (bef  wert  habit  and  r«pul« 
■olTcnt  at  the  time  of  their  appunluent" 

At  the  time  tlieie  deeds  were  execoted,  Mr  Wi«lwrt 
Wfu  Mr  Gordon'*  law  ngent,  and  Mr  Itoberl«(rn  was 
Mr  WUhart't  clerk.  Both  deeds  bore  tu  be  written 
br  the  preient  dafender,  and  to  be  witnessed  bjr  Mr 
Witbart's  clerhs.  Mr  Gordon  died  at  Craig  on  the 
24th  of  Janaary  181B,  and  at  a  meeting  of  his  rota- 
tions, on  the  2d  Febmary  therrafter,  Messrs  Robert- 
son and  Wishart  declared  their  acceptance  of  tlie  trust, 
and  that  tfaep  would  diHcbarge  their  duty  at  trustees, 
to  the  be«t  of  their  ability;  and  as  Mr  Withart  was 
to  act  as  agent  for  the  trnstees,  he  stated  to  the  meet- 
ing, that  he  would  annually  hare  his  accounts  audited 
by  the  aoditor  of  the  Court  of  Session,  Mr  Robert- 
ton  uroduced  a  letter  from  his  brother,  Mr  Roberliou 
of  Prendergnett,  declining  to  accept  of  the  office  of 
trustee.  MrRobertion  thereafter  attended  nameroos 
meeting!  of  trustees,  and  gave  his  adrice  and  assist- 
ance in  important  acts  of  administration  of  the  tratt, 
bat  the  cbief  management  was  taken  by  Mr  Wishart, 
whoi  although  be  held  no  appointment  ai  factor,  was 
allowed  to  act  in  that  capaeity.  On  7th  July  IBIU, 
tutorial  and  coratorial  inventories,  signed  by  both 
traMcea,  were  made  op  for  James  Grant's  children, 
who  were  the  only  parties  that  were  roinort.  There 
had  been  a  previous  extrsjadiciitl  inventory  and  ap- 
praisement. The  personai  funds  amounted  to  abuut 
£6000,  and  the  heritable  property  wa»  sold  for  £4690. 
Savenl  interim  divisions  were  made  of  tbe  funds  as 
they  were  progressively  realixed.  The  legatees,  who 
were  major,  received  payments  to-  account  of  their 
shares,  in  terms  of  these  interim  divisions,  and  the 
shares  belonging  to  tbe  minors  were  retained  by  the 
tmiteee,  certain  small  payments  only  having  been 
made  to  meet  the  expenses  of  their  mtuntenanee  and  - 
education.  Id  June  l8I9,  the  trustees  procured  a 
report  from  Mr  M'Kean,  accountant,  on  the  state  of 
tbe  trust  a&irs,  with  the  view  of  ascertaining  bow 
the  annuities  shonld  be  provided  for,  and  what  sums 
wovld  remain  for  diviMon  among  the  legatees.  Mr 
M'Kean  reported,  inter  alia,  that  there  were  two 
4iiUnct  modes  in  which  the  annaitiet  might  be 
provided  for:  l«t.  By  transtacting  with  an  insurance 
ofiee,  which  might  be  done  for  £lOOO,  as  the  price  of 
tbe  annuities,  id,  By  the  trnsteei  retaining  m  their 
own  bands  a  capital  sum  effeiring  to  the  amount  of 
the  annuities,  which  capital  sura  would  be  £2000,  the 
precise^um  in  Mr  Wishart's  bond.  Mr  M'Kean's  re- 
fott  also  oootaiaed  the  following  passage  t 

"  In  diawing  the  attrntion  of  the  partiei  to  the  resolt  of  the 
pteaeot  accoanting,  and  to  th«  above  Urge  balance  qF  £IS7'2, 
16*.  6d.  Sterllag,  due  as  at  9lh  March  1819,  to  Mr  Wishart, 
and  wtuch  balance,  ai  fonnerl;  menlioned,  is  excluaive  of  factor 
fee,  ai  the  aarae  may  afterwards  be  Qxed.  the  reporter  conceirea 
Ir  bi)  dnt;  to  (tate,  that  although  Mt  Wiahart  ia  charged  with 
the  debt  of  £3000,  contained  in  hia  bond  to  Mr  Gordon,  yet 
he  is,  on  tbe  other  band,  diechaiged  with  it  ai  a  debt  atill  out. 
atanding ;  so  Chat  it  follows,  that,  if  the  above  balance  is  doe  to 
him  b;  the  eiCate,  he,  on  tbe  other  band,  is  indebted  to  tbe  estate 
in  tbe  said  aom  of  ifSOOO,  and  the  interest  ihereon,  onlj'  from 
Sd  February  laat,  ■  year's  interest  having  been  placed  to  hi! 
dcbll,  aa  oe  that  date.  If  tbe  parCiea,  therefore,  ihauld  be  of 
opinion  that  thi*  debt  should,  in  Mr  Wisharl'a  hands,  be  held 
aa  a  recovered  debt,  and  aa  such  should  be  brought  to  the  cre- 
dit of  the  truaC-citata,  as  at  Whiteunda;   1818,  tbe  term  of 


payment  fixed  by  the  bond,  the  reporter  eatinot  e 
Mr  Wishart,  in  regard  lo  hta  own  indiridual  interett,  would  ob- 
ject to  this  arrangement,  which,  indeed,  would  be  in  hia  hroor, 
aa  it  would  tbos  bring  a  large  fund  into  bia  hands,  bearing  only 
bank  interest,  and  letting  hii  advanrra  against  it,  while,  by  the 
present  arrangemeot,  the  whole  aum  ia  carrying  legal  interest  la 
the  iratt." 

The  minute  of  the  meeting  of  15th  June  1819,  >t 
which  this  report  was  laid  before  the  trustees,  bore : 

"  Tbe  Iruileea  observe,  that,  by  the  report,  a  balaooe  ia  aaeef- 
tained  to  be  due  to  Mr  Wishart.  at  9tb  March  last,  of  £187% 
lAa.  6d.,  for  which  be  will  take  credit  in  hia  next  aceoDBta, 
■nd  will  be  reimtFurMd  from  the  trost-fonda  aa  soon  as  there  are 
any  for  that  purpose.  Agreeabt]'  to  the  anggMtinn  of  Ifae  m- 
coontant,  and  having  regard  to  the  aecurity  of  the  annaitanla 
and  of  tbe  trustees,  they  reaolve  that  the  £2000,  due  by  Mr 
Wiahart'a  bond,  abtU  renain  aa  it  la,  to  ansirer  the  payments 
to  the  annuitanta,  till  tbe  trusteea  shall  itaolrE  upon  fatan  ar- 
rangements." 

In  IB23,  the  trustees  borrowed  a  sum  of  £1000 
from  Mrs  Reid,  for  which  they  granted  an  heritable 
bond  over  the  estate  of  Craig.  For  this  sum  they 
paid  4^  per  cent,  interest,  till  the  eatate  waa  sold  in 
July  ltj25.  The  traet-deed  contained  a  power  oftale, 
but  did  not  contain  any  express  power  to  borrow 
money.  At  WbitauodHy  ]flS6,  jwyments  were  made 
to  such  of  the  pursuers  as  were  then  major.  The  pur. 
suer,  George  Grant,  was  then,  and  continued  to  be  at 
the  date  otthc  present  action,  a  minor.  The  puraner, 
Janet  Grant  or  Workman,  attained  majority  subse- 
quent to  Whitsunday  1826.  The  share*  of  both  these 
individnals,  with  the  exception  of  certain  small  pay- 
ments, remained  unpaid.  The  pnrsuera,  Mrs  Moffat, 
Elizabeth  Gordon,  and  James  Grant,  received  their 
annuities  nn  to  Whitsunday  1827,  between  which  term 
and  the  following  Martinmaii  Mr  Wiahart  stopped 
payment.  In  February  1829,  the  pursuers  brought 
the  present  action  of  count  and  reckoning  against  the 
trustees,  Mr  Robertson  and  Mr  Wiahart,  concluding, 
1st,  For  payment  to  the  pursuers,  Mrs  Mary  Gordita 
or  Moffa^  James  Grant,  and  Eliaabeth  Gordon,  of  the 
annuities  respectively  payable  to  them,  aa  they  should 
fall  doe,  at  the  date  of  the  decree.  2^,  For  payment 
to  the  pursuers  of  £2000,  or  such  other  stim  as  should 
appear  to  be  the  amount  of  the  residue  of  Mr  Gor- 
don's Estate,  still  unacconnted  for,  over  and  above  tha 
sum  retained  to  meet  tbe  annnities;  and,  3^,  For 
payment  of  the  aum  retained  by  the  trustees 
**  far  ansvrering  tbe  annuities,  with  such  loCer«st  as  iball  be  do* 
thereon,  either  to  the  pursoers  theiDselvea,  or  lo  aaj  other  he- 
tor  appointed,  or  that  may  be  appointed,  for  carrying  on  the 
purposes  of  die  trust,  so  far  aa  not  hitherto  accoDapliahed.  is 
order  (bat  (he  piuauert,  or  such  factor,  ma^  ioveat  tbe  aaid  pria. 
cipal  siun  on  proper  aecuritiea,  for  anawcnng  the  aaid  annuities 
as  they  become  due." 

In  this  action  Mr  Wishart  made  bo  appearaMSi 
but  Mr  Robertson  put  in  dBfences,-~-p[eaaing,  That 
Mr  Wishart  had  alone  intromitted  with  tbe  faad*: 
that  there  was  no  balance  due,  except  tbe  £2000  cea* 
taiued  in  Mr  Wiahart's  bond;  and  that  neither  for  iblt 
sum  nor  for  Mr  Wiihart's  intromissious  was  tbe  d^ 
fender  liable.  After  a  record  had  bAen  closed,  easts 
were  ordered,  in  which  the  pursuer  pleaded — 1.  A> 
Mr   Robertson  accepted  and   acted   aa   trustee,  and 

f [ranted  deeds  and  discharges,  in  which  he  adinoir- 
adged  having  received  tfa«  tnut-fund^  ht  iMtt  W 
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held  jnintlr  liable  for  ttie  lame.— II.  That  as  Mr 
Wiahart'i  bond  wtia  payable  at  Whitsundny  ISIS,  it 
mnit  be  held  in  latr  to  bare  been  tlien  paid  ;  and  the 
tntit«ei  are  therefore  jointly  liable  for  it. — III.  That 
the  trOKteei  having  chosen  to  retain  a  inin  effeiring'  to 
the  annuities,  instead  of  securing  it  otherwise,  they 
tDu«t,  in  termi  of  the  truft-deed,lie  held  to  have  re- 
tained it  on  their  joint  responsibility. — IV.  That  Mr 
Kobertson  baring  sanctiuned  Mr  Wisbart's  intromis- 
sions, and  failed  to  use  ordinary  diligence  in  looking 
afler  the  funds  in  his  hands,  Mr  Robertson  is  liatile 
ai  if  he  had  intromitted,  notwithstanding  the  clause 
exempting  him  from  liability  fur  omissions.-- V.  Tutors 
and  curatorSf  eren  though  they  should  have  had  no  in- 
tromissions with  (he  minor's  estate,  are  liable  in  di- 
ligence lingali  in  lolidam,  as  if  they  had  intromitted, 
and  they  cannot  be  exempted  from  this  liability,  except 
by  a  father  in  liege  poustie.  The  defender  pleaded 
— I.  The  terms  ot  the  trust-deed  exempt  the  defen- 
der from  liability,  either  for  omissions,  or  fur  the  in- 
tromissions of  his  co-trustee. — II,  The  defender  is 
Dot  responsible  for  having  allowed  the  £2000  to  re- 
main in  Mr  Wisbart's  hands,  where  the  testator  bad 
himself  placed  it ;  at  all  events,  the  omission  to  call  up 
that  sum  was  not  such  an  act  of  gross  negligence  as 
to  deprire  the  defender  of  the  benefit  of  the  protec- 
tive clauses  in  the  trust-deed.— III.  The  defender 
could  nut  beheld,  in  a  proper  sense,  to  be  tutor  or 
curator  to  such  of  the  pursuers  as  were  in  minority, 
as  he  did  not  accept  that  office,  and  their  father  was 
■live ;  at  all  events,  the  testator  had  the  power  lo 
exeropt  the  defender  from  liability  for  omission*. — 
IV.  That  as  any  shortcoming  of  the  funds  arises  entire- 
ly from  the  loss  sustained  on  Mr  tVishart's  bond,  or 
from  Mr  Wisbart's  intromissions  as  factor  or  act- 
ing trustee,  the  defender  cannot  be  held  liable  fur 
tliat  shortcoming. 

On  I5th  May  IS33,  the  Lord  Ordinary  (Core- 
house)  pronounced  this  interlocutor  : 

"  The  Laid  Ordinsiy  having  considered  ihe  revised  cum  for 
the  psnies,  with  (he  dosed  recrrd  and  produecJons,  Fiad*,  iluU 
the  defender  accepted  the  office  of  tnutee  under  [liu  tnut-deed 
of  Robert  Oardon  of  Craig,  and  also  of  tmnt  E'.id  curator  to 
certain  miDors  having  an  interest  under  that  deed,  and  that  he 
Brted  in  tbtse  caoBCitini  Finds  it  proved,  by  the  dociirnenta 
pndMed,  that  tbe  defender,  along  itith  the  late  Mr  Patrick 
Wiahart,  tbe  onlj  other  accepting  trustee,  acknowledged  ihe  re- 
ceipt of  tlie  principal  sum  and  interent  contained  in  an  heritable 
bond,  dna  to  the  trust-estate  b;  David  CUrli ;  m  also,  oF  the 
price  of  the  lands  of  Ciaig.  and  certain  other  imall  suma  men- 
tioned in  the  aederunt-booic,  in  respect  of  which  acknowledgment 
be  niast  be  held  to  have  intromitted  with  (hat  uionp;,  and 
is  sccountafah  for  tlie  nme :  Finda,  that  tbe  lum  of  £9000  wsa 
due  to  tbe  trust-estate  bj  tbe  said  Patrick  Wisfaart,  on  a  per- 
sonal bond  granted  by  him  to  tbe  Irniter,  snd  wMeh  wu  payable 
«  WbiiBunday  18)8,  some  montbs  after  tbe  Iruatei's  deatb  : 
Finds,  that  it  wai  tbe  duty  of  the  truntecs,  under  the  elpreu 
direclioDS  of  the  trust,  and  in  terms  of  tbe  report  of  the  arcounc- 
sot  employed  by  them,  to  have  realised  this  sum,  either  for  dis- 
tribution sfier  payment  of  expenses,  or  to  pro4idB  for  the  an- 
luiitiei  bequeathed  by  the  truster ;  and  if  resliwd  fur  the  last 
purpoae,  U  was  tiieir  duty,  if  they  did  not  purchase  annuitiei,  to 
have  retslaed  it  in  their  own  hand),  snd  on  their  mututil  security, 
or  to  have  lent  it  out  on  proper  Ferurity  to  a  rnpousible  debtor  ; 
Finds,  that,  without  following  either  of  IbeFe  courses,  the  trus- 
tees resolved  that  this  sum  should  renndn  in  the. hand*  of  the  said 
Patrick  Wishart,  one  of  their  ininiber,  on  his  personal  bond 
alone,  without  security  either  beritublc  or  periiunal,  and  that  the 


defender  subscribed  tbe  reaolution,  snd  thereby  sanctioned  the 
retention  of  tbe  money:  Finds,  thst  thii  sot  is  not  to  be  held  ss 
a  neglect  or  omission,  for  which,  by  the  trust-deed,  the  tnuteea 
were  declared  not  to  be  liable,  but  an  tntermeddliog  with,  and 
ditpoialof  pert  of  tbe  tmst- property  for  which  be  is  accountable : 
Finds,  that  hit  liability  for  the  loss  occasioned  by  Mr  Wisbart's 
bankruptcy,  is  eilabliibed  by  various  other  acta  mentioned  in  tbe 
pleadings,  and  in  particular,  by  bis  concurrence  in  the  transac- 
tion, by  which  money  was  borrowed  by  tbe  trustees  on  tbe  se- 
curity  of  heritable  property  belonging  lo  tbe  trust,  apparci  lly 
with  no  view,  but  to  enable  Mr  Wiahart  to  remin  tbe  coulei.ts 
of  the  personsl  bond  for  i£2000  ;  snd  therefore  repels  the  first, 
second  and  tbird  defences,  and  decerns  ;  and,  in  tbe  question  of 
accounting,  appoints  parties  to  be  farther  beard." 

The  defender  reclaimed,  and  the  Court,  on  2!th 
January  1333,  remitted  to  the  Lord  Ordinary 
"  to  hear  parries  farther  on  tbe  whole  cause,  as  well  upon  the 
points  on  which  bit  Iiordibip  bas  rested  his  interlocutor,  aa  upon 
tbe  points  which  are  not  therein  referred  to;  and  lo  do  there- 
with as  to  his  Lordihip  aball  seen  just." 

Thereafter,  anpplementary  cases  were  ordered  and 
lodged,  and  on  29th  November  1833,  the  Lord  Ordi- 
nary (Corehoute)  made  avizandum  to  the  Court,  wjifa 
the  following 

"  Noit. — In  this  case,  there  are  two  questions  for  conwdera- 
tion  ;— III,  Whether  the  defender  obeyed  tbe  injunctions  of  the 
trust-deed  and  deed  of  alteration?  2</,  If  be  did  not,  whether  he 
is  protected  by  the  clause  declaring  (bat  the  trustees  shall  not 
be  liable  for  neglects  or  omiaaiDiis?  By  the  deed  of  alteration, 
annuities  to  the  amount  of  .£100  are  provided  to  certain  per- 
sons ;  and  it  is  declared,  [hat  *  it  Shalt  be  in  tbe  power  of  my 
said  trustees,  either  to  see  tbe  said  annuities  secured  in  tbe  man- 
ner they  muy  think  most  fit  and  proper,  or  to  retain  in  tbelr 
bands  a  sum  sufficient  to  answer  itie  said  annuities  during  the 
lives  of  the  annuitants,  tbe  said  trustees  being  accountable  al- 
ways to  my  said  relations  only  in  manner  mentioned  in  the  ssld 
disposition  and  deed  of  settlement.'  With  regard  to  the  last  of 
these  alternalivea,  tbr  defender  maintains  that  it  was  not  adopt- 
ed by  tbe  trustees.  It  was  necesn^  for  bis  defence  that  be 
should  do  so  I  for,  if  It  be  held  that  be,  ss  well  as  Mr  Wishart, 
intromitted  with  tbe  sum  in  question, '  It  follows  necessarily  that 
he  must  be  liable  for  it.  Then,  did  tbe  trustees,  in  terms  of  the 
other  Bl(emativr,  see  (hat  sum  accnred?  The  Lord  Ordinsry  Is 
of  opinion  that  (bey  did  not.  Tt  msy  be  sjsnted  tbst  a  quorum 
of  trustees  are  entitled  to  lend  the  Iruat-^nds  to  soother  trus- 
tee, on  his  finding  heritable  security  for  repayment ;  beeauae  in 
that  case,  the  Istid  Is  property  tbe  debtor,  and  with  ordinary  care 
the  money  may  be  placed  out  of  risk.  Perhapa  it  may  be  grant- 
ed also  thst  the^  sre  etitilled  to  lend  to  one  of  their  own  num. 
ber,  on  his  finding  personal  security  by  csutioners  reputed  sol- 
vent at  the  time.  It  ia  unnecessary  to  inquire  whether  tbe 
quorum  may  lend  to  one  of  the  tnutees  on  bis  personal  se- 
curity,, with  out  caution.  On  that  point,  the  Lord  Ordinsry 
entertaina  coasidersble  doubt.  But  oe  hsa  no  donbt  at  all  that 
when  there  are  only  two  accepting  trustees,  the  one  not  having 
power  to  set  without  tbe  consent,  express  or  implied,  of  tbe 
other,  they  are  not  entitled  to  lend  the  trust-funds  to  one  «f 
themselves,  on  his  personal  security,  wicbout  any  coobligant, 
more  especially  when  tbe  borrower  is  the  factor  of  the  trustees, 
to  whom  the  ordinarr  management  of  the  trust  affairs  is  com- 
mitted. '1  his  is  evident,  \a.  Because  he  would  become  auclar 
in  rem  (Hon.  3<J,  Because  the  money  lent  could  not  be  called 
up  without  his  consent,  bonevei  expedient  it  might  be  to  do  so. 
od.  Because  be  would  thus  disqualify  himself  jram  executing, 
in  a  proper  manner,  the  duty  either  of  trustee  or  factor  to  the 
trust.  Personal  security,  without  caution,  ia  of  no  value,  unless 
there  it  one  whose  duty  and  imcreit  it  is  to  keep  a  canitaot  and 
vigilant  eye  on  tbe  circumstHncct  of  the  de'itor.  In  the  case 
suppoMNi,  the  interest  of  tbe  trustee  and  factor  is  placed  in 
direct  opposition  to  that  of  fhe  trust-eaiate.  He  bsa  ot  msy 
bure  a  motive  to  conceal  and  misrepresent  faclt  which  his  co- 
trustee ought  accurately  to  know,  and  to  omit  or  de' 
neccsiary  fur  the  iafcty  uflbc  (rust-funds.     But  il 
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were  not  entill^  to  lend  tfae  lum  lo  Mr .  Wiib«rt  solcljr  on  hii 
tiwn  mipantibilily,  tbej'  were  not  Entitled  (o  ButboriM  him  to 
retain  it  upon  bii  own  reiponiibililj,  for  tbe  oneii  exaetlrcqui- 
nleiit  to  tbe  other.  The  msin  defence  uemi  to  be  rested  on 
tbe  circumituice,  thit  Mr  Gordon,  tbe  Imiter,  tome  yean  be- 
fore bit  dntfa.  bed  lent  tbe  money  to  Mr  Wiihirt  on  ■  pertonsl 
bond,  wilboMt  caution,  and  that  the  truiteei  only  continued  tbie 
fund  in  tbe  Mmc  litiulion  in  whieh  Mr  Gordon  had  placed  it. 
This  i«  no  apology  for  their  eonducL  While  Mr  Oordon  WBi 
alive,  the  rifihta  and  interetta  of  creditor  and  debtor  were  Tested 
ill  lepinite  peraoni ;  and,  with  ordinary  ears  and  prudenre  ob  bia 
part,  there  wii  little  danger  of  (he  debt  being  lost.  Tbe  caie 
wu  entirely  changed  when,  by  tfae  death  of  Mr  Oordon,  the 
truit  taking  effect,  and  Mr  Wiabart  becoming  tbe  bctor,  tbe  only 
perton  to  loolc  after  the  debtor  waa  the  debtor  bintaelf.  It  fol- 
lowa  that  the  trustees  disobeyed  the  directions  given  to  them, 
became  they  neither  (according  to  the  defender's  plea)  retained 
tbia  fuud  in  tbeir  own  hands,  nor  did  they  lee  it  lecured.  It 
remains  to  he  considered  If  the  defender  is  protected  by  the  clanse, 
declaring  that  tbe  trustees  shall  not  be  liable  for  iieiflectB  or 
omiteions.  if  tfae  defender  faad  not  acted  at  all  in  reference 
to  tfae  Bum  in  question,  or  had  done  iiothtng  whieb  could  bear 
upon  the  circumstance  from  which  tbe  loss  originated,  that  de. 
fence  might  have  been  tenable.  But  It  is  proved  that  be  did 
act  on  various  occasions  as  truitee  ;  that  he  attended  all  tbe 
meetings  to  which  tfae  trustees  were  culled,  except  in  one  in- 
stance, uid  In  (hut  instance  he  authorised  Mr  Wishart  to  act  for 
bim  ;  that  he  acquiesced,  niut  ipiit  tl  Jadit,  in  tbe  appoint- 
ment of  Mr  Wishart  as  factor  and  manager  for  tfae  trust ;  and, 
in  particular,  tfaat  faa  expressly  concurred  in  the  minute  of  tbe 
lAlh  June  1819,  by  whicfa  (he  trustees  resolved  tfaat  tfais  sum 
should  remain  as  it  is,  that  is,  in  Mr  Wishart's  hands,  to  answer 
the  paymetitof  tfae  annul  ties,  till  the  trusters  should  resolve  opon 
future  arrangements.  There  it  remained  for  eight  years,  and 
until  Mr  Wiahart  became  banltruptt  although,  during  the  inter- 
val, funds  came  Into  the  hands  of  the  factor  which  might  have 
been  secured  to  answer  the  annuities,  but  which,  with  the  defen- 
der's sanction,  were  applied  to  other  purposes.  These  were  not 
acts  of  omission  or  neglect, — they  constituted  a  direct  inter- 
ference ill  reference  to  tfae  sum  in  qnestion.  If  it  had  not  been 
for  tbe  minute  of  the  i5lh  of  June,  this  Court,  on  [be  appliea. 
tlon  of  an]i  of  the  residuary  legatees,  would  have  compelled  the 
truitees,  either  to  have  placed  out  tbe  fund  on  good  security,  or 
to  have  retained  it  on  their  joint  responsibilitv.  The  minute 
seems  to  have  been  framed  for  tbe  purpose  of  defeating  such  an 
application,  as  it  bure  that  the  trustees  bad  jointly  directed  their 
factor  to  retain  the  money ;  tbe  natural,  and  it  is  thought  th£ 
aound  conitruction  was,  that  they  bad  adopted  the  alternative  of 
retaining  it  on  their  own  responsibility.  If  (bat  was  not  the 
construction  they  intended  it  should  bear,  it  was  a  document 
calculated  to  mislead  the  residuary  legatees,  and  prevent  them 
from  Caking  competent  measures  to  secure  tfae  residuary  fund. 
OimtMiiing  this  with  the  appointment  of  an  improper  factor, 
that  is,  a  Uetttt  wbo  bad  an  interest  to  conceal  bis  own  circum- 
acances,  being  the  chief  debtor  to  the  trust-estate,  and  not  to 
call  up  tbe  debt  when  it  was  expedient  to  do  so,  the  defender's 
active  and  prejudicial  interference  seems  eitablisfaed.  Tbe  Court 
remitted  to  the  Lord  Ordinary  to  hear  parties  on  tbe  whole  cause 
■s  well  upon  these  points  on  which  he  has  not  founded  bis  in- 
terlocutor. SB  upon  those  referred  to.  As  explained  to  him,  tbe 
point  to  wfaicfa  fae  did  not  refer,  and  whicfa  the  Court  bad  in 
view,  is  the  question  argued  both  in  tbe  original  and  supple- 
men(sirv  cases,  namely,  Whe(her  Mr  Wishart's  bund  was  or  was 
■lot  realised?  It  appears  tobim  tfast  this  is  a  dinpule  about  words. 
In  strict  Hud  teclmica!  language,  it  was  not  realised,  because  Mr 
Wiihsrtdid  not  pay  over  the  money  to  (be  trustees,  and  procure 
■  discharge  from  them  as  debtor  to  tbe  trust-estate  i  but  if  the 
trustees  Minctioned  its  continuance  in  his  hands,  on  their  joint 
responsibility,  whicfa  is  the  Lofd  Urdinaty's  view  of  the  case, 
ifae  bond  was  virtually  or  In  effect  realised.  It  is  said  that  trus. 
tees  in  family  settlements  sre  entitled  to  favour  from  the  Court, 
mid  they  are  so  i  for,  in  general,  it  ii  an  unpiofitable,  troublesome, 
■lid  thankless  olBi-e.  But  this  case  appears  in  peculiar  circum- 
sunees.  Mr  Wisbsrt,  who  framed  tbe  trust  settlement,  was 
theUwageuiofthettnster.     In  that  deed,  be  himself  and  two 


of  his  brothers  in-1sw  were  named  tnisteea ;  one  of  wbom,  tbe 
defender,  was  Mr  Wiihart's  clerk  or  apprentice.  Mr  Wishart 
also  framed  tbe  deed  of  alteraeioii,  which  was  executed,  a*  it 
bears,  by  bis  own  advice ;  the  same  nomination  of  trustees  was 
continued,  and  the  defender  was  not  only  a  dhponee,  bnt  one 
of  tbe  two  inslrumentary  witneues.  Tbe  third  traalee  did  nut 
accept ;  and  on  that  occasion,  Mr  Wishart  and  the  defender, 
instead  of  following  the  suggestion,  if  not  tbe  positive  injunc- 
tion given  b;  tfae  truster,  to  &11  up  tfae  vacancy  by  the  aisBmir. 
tion  of  another  trustee,  suffered  the  trust  to  go  on  for  eight  year* 
under  their  own  management.  Mr  Wishart  was  appointed  (actor, 
not  to  act  gntuitously,  but  with  a  salary ;  and  (be  defender  ap. 
pears  to  hsve  done  nothing,  except  to  sanction  Mr  Wihart'i 
actings,  and  to  authorise  bim  to  retain  a  large  balance  of  (be 
trust-estate  in  faia  faands.  He  la  driven  to  tfae  alternative,  then- 
fore,  ettfaer,  on  the  one  band,  of  being  responsible  for  the  sdri, 
or  on  tbe  other,  of  baring  disobeyed  the  directions  of  tbe  trust- 
deed,  and  of  being  guilty  of  gross  negligence,  which  no 
clause  of  exemption,  such  as  that  liw  feundu  uii,  em  excuse,  and 
which  leaves  no  room  for  plea  of  favour.  Tbe  defender's  case 
may  be  hard  ;  his  character  is  not  impeached,  and  he  may  ban 
acted  bonafilt!  but  to  sustain  the  defence,  would,  in  the  Lord 
Ordinary's  opinion,  be  to  extend  the  indulgence  shown  lo  tnw- 
tees,  farther  than  Is  consistent  either  with  expediency  or  equity, 
A*  the  remit  is  to  the  Lord  Ordinaiy,  before  answer  to  the  ic- 
claiming  note  gainst  his  interlocutor  of  the  15tb  May  1834  it 
seems  necessary,  in  point  of  form,  ^t  the  case  should  be  icpoited 
to  the  Division." 

At  adTlaing  to-day,  (Lord  PrMident  beiog^  oIiMat,) 
Zonf  Balgraif  said,  this  cate  involves  general  grounds  of  Uw, 
In  the  view  I  took  oF  it  at  fiist.  it  was  a  case  of  great  bardahip; 
and  if  it  bud  stood  entirely  on  general  principles,  I  would  have 
had  great  difficulty  in  subjecting  Mr  Robertson.  The  office  of 
a  truitee  is  gratuitous,  and  is  always  to  be  regarded  with  favov. 
The  whole  of  this  question  has  arisen  from  Mr  Kobertsoa 
plscing  too  much  confidence  in  bis  friend.  The  caac  has  as- 
sumed quite  a  different  shape  from  what  it  had  before  (be  do- 
cuments were  produced,  and  I  agree  in  every  word  of  the  Lord 
Ordinary's  remarks,  and  would  only  be  repa.iing  them,  were 
1 10  go  over  the  grounds  of  my  opinion.  What  I  can  never  get 
the  twlter  of  is,  the  terms  of  the  trust-deed,  and  of  the  corres- 
pondence,  minutes,  tic.  Every  body  must  allow  the  £SUO(l 
bond  was  not  uplifted  ;  but  by  signing  tbe  minute  of  15th  Jus* 
1819,  Mr  Robertson  took  the  custody  of  the  money  od  himself, 
and  became  bound  for  it.  conjunctly  and  severslly,  thereafter. 
Then  (he  borrowing  money  on  the  estate  is  a  strong  thing.  This 
could  only  be  done  for  (be  purpose  of  enabling  Mr  Wi^iart  to 
keep  tbe  £-i!iO0  in  his  hinds.  I  would  have  great  difficulty  «■ 
tfae  general  principle,  but  I  have  none  at  all  on  the  eircaiB- 

Lord  GUlia. — I  agree  in  tbe  result,  although  I  cannot  goaloif 
with  all  tbe  doctrines  of  the  Lord  Ordinary.  I  think  tbat  efict 
must  be  given  to  tbe  douse  in  tbe  trust-deed,  srotecting  lbs 
trustee*  from  the  consequence*  of  omissions,  and  that  the  not 
calling  up  [be  money  from  where  tbe  truster  had  placed  it, 
was  an  omission.  But  when  I  look  to  tbe  circumstances,  I  thiak 
Mr  Robertson  is  liable.  Tfae  borrowing  money,  and  diseounting 
bills  to  provide  temporsry  supplies,  were  acts  of  comiaission.  I 
would  have  great  doubt,  bowever,  whether  the  mere  failing  to 
call  up  the  money  could  be  construed  into  an  act  of  conunis- 
sion.     I  think  it  would  not. 

Lord  Cnigit  agreed  ■>  to  Mr  Robertton's  liatnlity.  Tbe 
money  was  ordered  to  be  called  up.  It  was  not  so.  Legal  ia- 
terest  was  paid  by  Mr  Wishart  to  get  i[  kept.  I  rem  *  ~ 
case  in  wbicb  money  was  allowed  to  remain  is  it  had  b 
out  by  the  truster,  and  the  Court  thought  this  was  a  roe 
tioii  i  but  this  is  quite  a  different  case.  I  think  Hr  F 
is  as  much  liable  >*  if  he  had  taken  the  money  himself.  As  ta 
the  motion  for  expenses,  I  think  it  must  be  granted.  Tbei« 
is  no  unwoi[hy  breach  of  trust  here,  but  still  I  think  we  must 
give  expense*. 

Lortt  Balnrag. — I  tbink  Mr  Robertson  acted  knu  JUe,  and 
only  sbgwed  an  over  indulgence  to  his  friend ;  but  still  I  tbiak 
wc  must  give  expenses. 
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Lari  GiUn, — I  an  Bfrud  expentM  muit  follow. 
The  Caort  prononnoed  tbti  iaterlocator  (li^ed 
4tb  Febraary) : 

"  Adbere  to  tbe  interlocutor  reelilmed  ■guiwt,  and  rcfuu  tbe 
dnirr  of  (be  note:  Find  (he  reclaimer,  Aleunjer  lUrtiertMin, 
liibls  in  the  expanfet  bi(berto  incurred,  lutgect  (o  modification  ; 
■ppoint  an  aeconnt  to  be  given  in,  and  remit  to  tbe  auditor  to 
tm  the  Hune,  and  to  report  to  tbe  Court;  allow  an  interim  decree 
logo  out,  and  be  rxtmcted  at  tbe  instance  of  the  punucr,  Wil- 
liam Moffit.  tbe  Uclarloai  tulcrii  and  curafer  Aohu  for  tbe  pur- 
■aeni,  for  tbe  lum  of  ^£2000  Sterling,  and  decern;  and  fuood 
■lAra,  remit  to  the  Lord  Ordinary  to  proceed  fartber  in  tlw 
CUM  aa  to  him  ahal)  teem  jnit.'' 

Farttina'  Autboritiea.— <I.)Don«ld>on  b.  Walker,  Htfa  June 
ITlli  Mar.  ll.Jill.  Ontbrie,  llth  Fibroary  1630;  Mor. 
U.6W,  and  506.  Scurfield  n.  Hewn  ;  S  fi.  C.  b  C  90. 
Wntlye.  Clarke;  Dick,  900.  Bradwell  n.  Catcbpale;  S  Swan 
TB.  (3.)  Ricbardaon  e.  Cbapmin.  20th  Februarir  1760;  7 
Broim'i  Caaei  in  Pariiament,  p.  318.  Per  Lord  President  In 
Cantaira,  20tb  January  177S.  Hailei.  PbIct'i  Imv  of  Prin- 
cipal and  Agent,  IlL  S,  1,  and  IV.  3,  4.  Canr  ..  Webater ; 
Strange,  480.  (4.)  M'Cleymont  a.  Hugbea,  Utb  February 
18^ ;  S.  and  D.  Lord  Lntdocb  *.  Ocbterlonr,  Utb  Febru- 
trj  ISn ;  S.  and  D.  Voet.  ad  Pandectaa,  VI.  3.  a.  L.  in  re 
Mandata.  21,  a  Mandate.  Erskina.  111.3,36.  Belt-i  Principles, 
•ect  ess.  Per  Lord  Preaident  Hope  in  Kennedy  *.  Wight- 
nan,  88th  June  IB27;  S.  and  D.  Bell's  Diet.  ««*  Trustee. 
Prr  Lord  Idugbborougb,  in  Shields  s.  Blaekbum,  llth  Fe- 
bruary 1789;  B.  L  163.  Per  Master  of  the  Rolls  in  Caffray 
s.  Darby,  S3d  Norember  1601 ;  6  Ve'cy,  495.  Keble  v.  Thom- 
lon,  Ttb  July  1790 ;  S  B.  C.  and  C.  111.  Syn  a.  Cbarlea. 
inth  May  1830;  S.  and  D.  Langaton  d.  OUiTant,  31sC  April 
1807;  1  Coupet's  Chancery  Cases.  Underwood  v.  Stevens, 
Iflih  July  1816;  1  M«tir.  713.  Grabaaia.  Huncer-a  Trustees, 
4th  March  1831  ;  S.  and  D.  Per  Master  of  KolU  in  Holmes 
:  Dring ;  2  Cot.  I  Belt's  Principles,  (ee  2000.  Bank.  I.  18^  S. 
Psisler  a.  Ratiray;  Mor.  8492  and  SiiR.  Adair  a.  Shaw,  9, 
Vesey,  103.  (5.)  Erak.  I.  7.  20  and  07.  1696,  c  8.  Per 
Lord  President  in  Watson  ■.  Rae,  16ih  July  1773;  Mor. 
16,369;  Bailee  535.     Mackeniie,  B.  I,  tiL  7. 

Defender'a  Autfaoritiea.— Enk.  I.  7,  2.  Kilkpatrick  v.  M'- 
Alpine,  2Sth  January  17B3 ;  Mor.  16,381.  Hume,  7th  March 
1793;  Hot.  16,382.  Hnderson,  January  1803;  Mor.  14,962. 
Fii^t  Division. — Lord  Ordinary,  (Corehouse). — Jet.  Dean 
of  Faculty  (Hope)  and  Jaiuea  Anderson;  William  Lorimer, 
Agent. — jIIi.  Jameson  and  Jamet  Miller;  Party,  A  gen  L — Mr 
Bell,  Clerk-^C.  -P.]  . 

SUt  January  1834. 

No.  191. — WiLLiAK  Orr,  Puinter,  v.  Williak  Pa- 
TRRSOH  A  Patkrson's  Thoitbes,  ic,  D^'eitdei: 

Tniit-Deed — Construction — Proccis — Eipensea— ^^  f^y  *""- 
ingUftprVftri!/  te  htiHtri,  far  lit  pogmtnl  of  certain  Irtaeiei,  and 
far  Iht  puri/ioMe  oftm  if  110%  Bo/uaUt  ailoWii  wbk  Uufitt  rMuf  ae 
IS  hu  nephew  and  lot :  and  ianHg  dirtdtd  that  kii  tmhimld  ii 
naialained  lili  lie  mu  Imenly-fiK  ytari  of  age,  e<il  aftk*  profili  o/" 
Ihe  leilaloT'$  tllale ;  and  llie  lU/item  iitving  imitghl  an  aclion, 
ifiirjnf  iMe  lan'i  nHjiorilji,  la  kar*  il  dtelared  tial  thi  midiu  tkauld 
be  diwided,  and  Uu  lan  mainlaitud  buI  of  kit  man  kalftkertef— 
Held,  I.  neitheian  muU  be  matnlained  otu  of  the  general  Jundt 
ofihieMate  till  Iht  agieflKKMy^fiiMeaiiipleU.—II.  That,  m  I*« 
cjrmautancn,  it  teat  premalare  la  cMiidtr  the  elher  eandmini 
eftke  iHiRiitffiu,  and  action,  quoad  Otete,  ditmiteed  aceordin^if, 
Teteruingla  oUpariiticompeUiitaetiantantaidpointtataeeBftlt. 
— Tkat  Ihe  npmsst  of  Iht  action  «mv  f«  he  paid  out  of  Ike 
general  fund*. 

Tbe  lata  William  pRtenon  died  at  Ayr  In  Jan« 
1832,  IflKTing  m  larga  fartune,  aonsisting  ohleflf  of 
peraonal  fanda.  Having  for  many  jraara  praotiaM  aa 
an  attomvy  at  Jamuoa,  he  fratDed  and  wrote  out  hit 
own  aaulement,  conveying  hii  evtatea  to  trnateea,  with 
direetiona  to  pay  ■  nnmDer  of  legaciea.    Tbii  deed 


proridea  for  the  parchaae  of  ettatet  to  his  nephew 
and  lieir-ai'ltiw,  Mr  Orr,  the  punner,  and  alio  to  bis 
natural  avn,  William  Pateraon,  one  of  the  defeDdera. 
The  deed  contum  a  prorision*  that  hii  (oni  William 
Pateraon,  it 

"  to  be  maintained,  edanted,  and  aupported,  ont  of  ny  estate, 
in  a  suitable  manner,  and  at  aucfa  yearly  rate  of  expense,  not 
exceeding  £500  or  jE600  per  annum,  aa  my  said  trustees  end 
executors  sbalt,  in  their  discretion,  think  fit,  until  be  shall  attain 
Ihe  age  oF  twenty-five  years  ;  and  when  he  shall  attain  that  age, 
I  will  and  ordain,  that  my  said  tniilees  and  executors  shall  pay 
unto  him,  at  and  after  the  rate  of  .£1000  Sterling  per  annum, 
until  be  aball  obtain  the  poasession  and  enjoymcnE  of  tbe  landa 
and  estate  to  be  purchased,  and  called  tbe  Pateraon  estate,  aa 
herein  after- m en timied." 

The  deed  ii  afterwarda  thai  expreued : 

"  I  will  and  ordain,  that  my  nid  traslees  and  eaecutor*,  for  the 
time  being,  or  any  five  of  them,  at  any  time  or  timea,  when 
eligible  and  convenient  opportunidea  of  awkiog  purchases  oC 
lands  in  Seotland  shall  offer,  bat  befbremyiuturid  aon,  William 
Pateraon,  shall  attain  the  age  of  twenty-five  year*,  do,  and  shall 
invest  two  aoms  of  £50,000  Sterling  each  in  the  porchaae  of 
two  several  estates  in  Scotland,  or  of  such  poreets  of  land  in 
Scotland  as  can  be  got  for  being  fonnedlnto  taro  estates  :  And 
I  will  and  ordain,  that  one  of  the  aaid  estates  or  parcels  of  land, 
^m11  at  all  times,  from  and  after  the  purchase  thereof,  be  called, 
or  known  by  the  name  of  tbe  Peterson  estate;  and  I  will  and 
ordain,  that  the  other  of  the  said  estates,  or  parcels  of  land,  shall, 
at  all  times,  from  and  after  the  pnrcbaae  thereof,  be  called,  or 
known  by  the  name  of  the  Moatgomerie  estate ;  and  I  will  and 
ordain,  that  my  aaid  trustees  and  executors  shall  eontinue  and 
remain  seised  and  poaiesaed  of  tbe  say  two  estates,  and  in  tbs 
receipt  of  tbe  rents  and  profits  thereof,  until  my  said  son  aball 
attain  tbe  age  of  twenty-five  years;  and  thereafter,  until  by 
means,  and  out  of  all  my  other  property,  estate  and  effeeta,  to- 
getbcc  with  the  accumulated  and  accumulatliig  rents  and  proBta 
of  the  said  two  estate*,  called  Ihe  Pateraon  estate,  and  the  Moat- 
gomerie estate,  adciiuate  provision  can  and  shall  be  made,  for 
the  payment  of  such  of  my  legariet  as  shall  then  remain  existent 
and  nnextinguiabed ;  and  when,  and  so  soon  m  such  adeqoate 
provision  can,  and  slall  be  so  made,  I  will  and  ordain,  that  the 
annuities  by  me  bequeathed  to  Martin  Thomat  Pateraon,  Eaquire. 
and  unto  Agnea  Home  and  John  Brown,  or  aoch  of  tbem  aa 
shall  be  then  existent  and  unextinguished,  shall  tbem|)on  ba- 
come,  during  the  future  existence  thereof,  burden*  aiul  incum- 
brance* upon  the  rents  and  profits  of  the  aaid  Pateraon  estate 
exclusively,  and  upon  no  other  pert  of  my  property  or  eslaU 
whatever  1  And  I  will  and  ordain,  cbat  my  trustee*  and  eie- 
eutora,  for  the  time  being,  or  any  five  of  them,  do,  and  shall,  by 
good  and  snadeni  dispoailions  of  deeds  of  entail,  by  then  to 
be  duly  made  and  mbacribed,  give,  grant,  alienate,  diapoiM  and 
■ettle  in  the  strictest  form  of  entail,  tbe  aaid  landa  and  estate  to 
be  called  the  Peterson  estate,  (but  burdened  and  Incumbered, 
nevertbeles*,  with  tbe  payment  of  the  said  three  last-mentioned 
annuities,  during  the  subsistence  thereof,  out  of  the  rents  and 
profile  of  the  estate  a*  aforesaid,  and  not  burdened  or  ineuot- 
bcred  further  or  otherwise,  but  under  and  sntriect  always,  also 
to  all  the  conditions,  provisions,  restrictions,  umitalions,  pro* 
hibitions,  claates  resolutive,  declatalioni  and  reaervalions,  to  be 
specified  and  contained  in  tbe  said  deeds  of  entail,)  unto  and  up- 
on my  ssid  natural  son,  William  Pateraon,  and  the  hcirs-mala 
ofhiabody;  whom  biling,  onto  and  upon  tbe  heira.iemale  of 
the  body  of  the  said  William  Pateraon,"  &c. 

A  deatination  of  the  Montgomerie  estate  waa  then 
introdnoed,  after  which  he  inaerted  a  elanao.  directing 
hia  tniateea  to  give  the  aaid  heir*  poiieaaion  of  the 
ettatef  aa  loon  a«  potaible  after  proviiiun  had  been 
tnade  for  payment  of  the  legaciea.  The  deed  then 
contained  the  following  claniea  : 

"  And  a*  to  and  touching  and  concerning  all  the  rest,  residoa 
and  remainder  of  all  my  real  and  personal  estate,  property  and 
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Mid,  I  give,  deriie,  and  bequeath  the  uDie  m  foDovs ;  tb>l  ii 
to  ftj.  I  will  •nd  ordain,  that  m;  uid  trunteea  and  executors  do 
andlfaall  pay,  apply,  and  invest,  one  full,  and  even,  and  equal 
halt' part  therem.  or  the  proreeda  thereof,  in  the  purcfaaie  of 
other  landa.  ai  near  to,  and  eonvenient  for  the  uid  Patenon 
estate  aa  may  be,  and  aeltie  and  lecura  the  nid  laat  purchased 
Innda  by  ([ood'and  aufficHent  diapositions  or  deedi  of  entul.  upon 
the  inititule  and  fiub!<litute  heirs  of  entail,  called  to  the  auccea- 
aion  of  the  Hid  Palerson  eatale.  in  such  and  the  aaoie  manner 
as  herein  before- mentioned,  in  respect  to  the  buccessioit  to  that 
ectale.  And  I  further  irill  and  ordain,  that  my  aaid  trualeea 
and  executors  do,  and  ahall  pay,  apply,  ai^d  iliTest,  the  other 
Full,  and  even,  and  equal  half  part  of  all  my  laid  reaiduary  es- 
tate, property  and  eSecta  whataoever,  aave  and  except  aa  afore- 
taid,  or  the  proceeds  thereof,  in  the  purchase  of  such  otber  lands, 
as  nenr  to,  and  convenient  for  the  eatd  Montgonoerie  estate  ai 
may  be,  and  eettle  and  secure  the  1  ant- mentioned  lands,  when 
BO  purcbaiied,  by  good  and  auffinent  diapositiona  or  deeds  of 
entail,  upon  the  institute  and  substitute  heirs  of  entail  called  to 
the  auccession  of  the  said  Monigomerie  estate,  in  such  and  the 
aame  manner,  as  ia  herein  before  alao  mentioned,  in  respect  to 
the  succession  to  that  eatate,"  &&  "  And  in  caae,  after  pay- 
ment and  provi«i(»i  made  for  payment  of  my  debts,  and  all  the 
annuities  and  legacies  by  me  bequeathed,  the  remaining  amount 
of  alt  my  real  and  personal  estate  and  propeHy,  when  converted 
into  money,  shall  not  be  sutEcient  to  eiubie  my  trastees  and 
Bxecuton  to  invest  two  sums  of  money,  of  so  large  an  amount 
each  aa  £SOJ)00  Sterling,  in  the  purchases  of  land  and  estate*, 
to  be  called  ibe  Paterson  and  Montgoinerie  estate*,  as  herein 
before- mentioned ;  then  I  will  and  ordain,  that  the  two  sums  of 
money,  to  be  appropriated  for,  and  invested  in  the  purcbasea  of 
the  said  two  estaiea,  ahall  be  reduced  to  aoch  two  equal,  but  aa 
lane  auma  of  money  aa  the  amount  of  my  remaining  real 
■od  personal  eatate  and  property,  when  converted  into  money, 
wiil,  after  proviaion  made  for  such  payment  of  legadea,  as  here- 
in befure-mentiiMied,  admit  of  bdog  apprapiiated  and  Invested 
for  that  purpose." 

The  deed  hnd  nine  codicila,  one  of  trhich  contained 
tliia  proviaion,  whereby  the  teitator  appointed 
'<  my  several  trustees  and  executors  in  my  said  last  will  Mid  tes- 
tament named,  toj^elher  with  the  Reverend  Robert  Hawthorn, 
now  residing  at  Walton-on-che-hill,  in  the  roaniy  of  Surrey,  in 
England,  to  be  gHsrdlRn  of  the  person  and  estate  of  my  natural 
son,    William    Pateraon,   in   my  said    last   will 


undertake  the  direction  and  auperintendence  of  the  education  of 
my  said  ion,  oalil  he  shall  attain  the  ssid  ^e  of  twenty-one 
yean,  and  in  such  ease,  I  give  and  bequeath  unto  the  said  Re- 
verend Robert  Hawthorn  the  sum  of  jCIOO  Sterling  per  annum, 
for  hia  exclusive  care  and  trouble.  In  and  about  such  direction 
•od  superintendence  during  the  minority  of  my  said  son." 

The  residue  realised  by  the  trnstees  rnnoanted  to 
i80,000.  At  the  date  of  the  aettlement,  Mr  Orr  had 
Kttaioed  majority,  bat  Mr  Patenon  wu  only  lixteen 
Tearaafaf^.  Considerable  donbta  aroie  on  the  fol- 
lowing point* : 

"First  Whether  the  above  resitlue  of  £S0.000  shall  be  beld 
aa  divided  and  set  apart  fur  the  purchase  of  [be  several  estates, 
at  the  same  time  with  the  payment  of  the  special  legacies,  that 
i«,  on  9th  December  18337  Seeo'iil'g,  How  the  intereat  of  the 
several  portions  of  the  said  residue,  from  and  after  that  date,  and 
the  rents  of  tlie  eststes,  when  purchased,  ahsll  be  disposed  of? 

mrdlji.  From  what  fund,  whether  ■  portion  of  the  said  residue, 
or  the  general  estate,  certain  provisions  relative  to  the  defender. 

Mr  Pateraon,  >hull  be  defrayed?  Fonrlkty,  How  tbe  unappro. 
priated  intereat  of  certain  legaciea  ihall  be  disposed  of?  And 
hilly.  In  what  manner  the  tax  or  duty  on  the  residuary  estate 

ahall  bedefmyed." 

With  a  view  lo  determine  these  points,  the  pnrsaer 

brought  a  suinmun*  of  declarator   Hgarost  Wiiliam 

PaterMa  and    the  truitee*,  oonclnding— 1.  Tliat  a< 


adequate  proviiion  ia  now  made  for  payment  of  tbe 
whole  exittent  aed  Dncotingoished  legacies  bequealli- 
ed  by  the  testator,  that  the  defetidera  are  entitled  and 
legally  bouod  to  divide  on  the  9th  day  of  December 
\H3S,  when  the  whole  of  the  Ic^eies  beqaeathed  by 
tbe  will  become  payable,  tbe  free  balance,  or  prewnt 
ascertained  residue  of  £80,000,  or  such  snin  ni  the 
said  free  balance  will  amount  to.  2.  That  the  pur- 
saer  has  full  riffht  and  title  to  tbe  rents,  maills  and 
duties,  of  the  Montgomerie  estate,  when  porchaaed, 
or  to  the  interest  and  annualrenta  of  the  oue-half  of 
tile  said  snm  of  £80,000,  or  of  the  free  balance  afure- 
said,  (o  long  as  the  same  shall  remain  unemployed  in 
the  purchase  of  lands.  S.  That  the  provisiuni  mads 
by  the  settlement  fbr  the  education  and  maintenance 
of  the  said  William  Paterson,  junior,  till  he  arrive  at 
twenty-five  years  of  age,  and  also,  tbe  yearly  sum  of 
£100  appointed  by  the  codicil  to  be  paid  to  the  aaid 
Rev.  Robert  Hawthorn,  for  directini^  and  superin' 
tending  the  edocatiun  of  the  said  Williitm  Paterson, 
shall  form  a  charge  and  burden,  payable  exclusively 
out  of  the.  portion  of  the  teatator  s  estate  directed 
to  he  employed  in  tbe  purchase  of  lands  for  (be 
uid  William  Paterson.  4.  That  the  interest  nf  the 
£5000,  bequenthed  and  set  apart  for  payment  to  Wil- 
liam Smoult  Paterson,  on  bis  attaining  twenty-6va 
years  of  age,  and  tbe  interest  uf  £1000,  bequeathed 
to  Agnea  Howie  in  the  event  of  tbe  said  William 
Paterson  dying  witbont  issue,  shall  be  divided  equally 
betwixt  the  said  William  Patemn  and  the  porsner, 
from  and  after  the  9th  of  December  1833.  A.  That 
the  duties  (vis.  legacy  duties)  exigible  from  the  sac- 
cession  to  the  residue  of  the  testator's  estate,  add 
respectively  payable  by  each  of  tbe  legatees  out  of  the 
shares  which  each  of  them  may  reoeire,  forms  na 
chat^  against  the  general  estate  of  Mr  Paterson  prior 
to  the  division  of  tne  balance. 

A  sopplementary  action,  calling  the  whole  faein 
and  snbstitates  of  entail,  was  afterwards  raised,  and 
conjoined  with  the  original  declarator,  bat  none  of 
them  entered  appearance. 

In  defence,  the  trustees  maintained — No  decree  caa 
at  present  pass  against  the  defenders; — but  as  they 
presume  that  the  discnssiun  upon  the  different  eoR- 
clusions  of  the  libel  as  between  the  parsaer  and  Mr 
William  Paterson,  will  be  ample  and  aatisfaetory,  the 
ease  as  to  tbe  present  defenders  should  be  aiated  till 
the  result  of  that  discnssion. 

Pleaded  by  William  Paterson— I.  That,  in  aseer- 
taining  the  free  residue  as  at  the  9tb  of  December,  or 
at  any  other  period,  deduction  mnst  be  made  in  the 
first  instance,  aa  a  charge  due  opon  tbe  saccesiioa 
generally,  of  tbe  whole  Government  duties,  including 
the  duties  payable  in  respect  uf  the  roaidnary  beqnatts 
to  the  defender  and  the  pursuer. — II.  That  there  cu 
be  no  division  or  appropriatian  of  the  residae  as  at 
the  9th  of  December  1833,  anless  tbe  defender,  u 
well  as  the  pursuer,  shall  be  put  in  possession  of  kis 
estate,  or  the  rents  and  proceeih  ef  the  eorrespwiding 
half  nf  the  free  residue.-~lll.  That  in  the  mesntiM 
aad  until  tint  division  shall  take  place,  by  tbe  defea- 
der  being  put  into  possession  aa  well  aa  tbe  panMT, 
the  allowances  grantad  in  favour  of  the  defender  torn 
a  deduction  from  (be  truat-fuada  ge«erally,  sod  an 


-jizecCoOt^lc 


1834.] 


THE  SCOTTISH  JURIST. 


not  ehargeible  mccluiirvly  igsiiiit  the'half  of  the  re- 
■idne  dwtined  fur  the  Pateraon  ettatea. — IV.  That  in 
no  circnmatMicPS  it  the  Bnitnity  or  proTision  in  farour 
of  the  Rer.  Mr  Hatrthora  chargenble  excliuifelj 
against  the  defender  or  hit  eatate. 

Lori  Medtryn  ordered  casea,  with  which,  aAer  be- 
ing' revised,  he  made  aTisaDdom  to  the  Second  Ui- 
risioQ.     At  adriiing, 

£ant  JutHee-Oeri  nid,  tbere  wu  ontj  one  eoDeliision  of  the 
tunmons,  that'  regarding  tbe  lupport  of  Mr  Pitenon,  upon 
wbich  at  pmenC  be  could  gire  an  opinion.  Thej  muit  tike  tbe 
will,  and  gire  tSixt  to  it,  just  u  if  il  bad  been  drawn  bjr  a  con- 
veyancer. Tbe  iruilees  were  to  paj  Pacenon'i  maintenance  out 
of  tbe  tealator't  general  eitats,  Eicfa  of  tfae  pirties  were  to  faave 
estate*  purcbaaed  for  rbem,  worth  £50,000.  The  sum  might  ba 
DMirE  or  lew,  according  to  tbe  amount  of  the  residue.  To  dU 
Tide  tbe  residue  just  now,  and  maintain  PateriCffi  Out  of  half  of 
it.  would  be  xretching  the  will  befond  the  tnie  meaning.  It 
would  be  making  a  new  will. 

Lord  GItrdet  said,  It  was  ai  clear  as  tbe  light  of  day,  that  till 
Pateraon  attained  the  age  of  twenty-fin,  be  was  to  be  support. 
cd  DBt  of  ibe  general  eitate.  Whether  tbe  will  was  obtcurp  aa 
to  other  parts,  it  was  plain  enough  as  regarded  this  point.  There 
waa  DO  nereuity  to  go  farther  it  present.  He  would  not  say 
what  might  be  dons  four  yean  after  tbia,  when  Paterton  became 
tweniy-five  years  of  age.  Hawlbom  was  not  to  get  his  iGlOO, 
unless  he  toolc  charge  of  Patetaon'a  education.  The  trustee* 
were  to  settle  Ibe  legacT-duty  with  the  Uoremment. 

Lord  Juitlcf-Clrri  said,  it  was  not  the  time  to  say  what  might 
take  place  after  Palerson  was  twenty-five.  He  would  not  an- 
ticipate any  thing.  He  thought  it  was  premature  to  find  any 
thing  except  Faterson'a  maintenance  out  of  the  general  fund. 

The  Court  accordingly  pronounced  thii  iaterloua- 
tor:— 

"  Find  that  tbe  maintenance  of  the  defender,  William  Pater- 
aon, mutt  be  defrayed  out  of  the  general  funds  of  the  eitate,  till 
be  arrirea  at  the  full  age  of  twenty-fire  years,  and  declare  ae- 
cordiugly:  Quoad  utlm,  dismiss  tiie  present  process,  reserving 
to  the  parties  all  competent  actions  on  tbe  several  points  com- 
prehended in  tbe  lummons  aa  accords  ;  and  find  and  declare  that 
Ibe  expense  of  the  present  liligation  shall  be  paid  out  of  thege. 
neral  funds  of  the  estate,  and  decern." 

Pursuer's  Authority.— Stair  v.  Stair's  Trustee*,  lath  June 
16-27;  Wilson  and  Shaw's  Appeal  Cases. 

Second  Division.  —  Lord  Ordinary,  Medwyn. — Act,  John  B. 
Greenihields  and  Jameson;  Charles  J.  F.  Orr,  V.S., Agent. — 
^li.  For  Trustees.  Caninghame ;  William  Waddell,  W.B., 
Agent.— For  Mr  Patersoa,  Ruiherfurd ;  Gibaon-Craiga,  Ward- 
hw   anil   Ualael,  W.S.,   Agenta.  —  Mr    Thomson,    Clcik.-_ 

Ut  February  iSSl. 

No.  192.— John  Cahpb>i.i-,  Pursuer,  -o.  John 

Caupbkll,  Claimant. 

PrMif—Absent  Party— Death  of— Circa mtf men  in  vhkh  kM 
tvffitunllil  provtd,  thai  aparig  toAg  Aali  bien  ahltiKljar  upwaxit 
of  tkirli/  gearl  wai  dead. 

The  lat«  Archibkid  Cntnpbell,  of  Ardmarnoch,  who 
died  about  1813,  appointed  rariouB  peraoni  to  be  hit 
troateea,  of  whom  the  punner,  u  tne  sole  inrriTor, 
brought  the  present  action  of  multiplepoinding  and 
exoneration,  the  ohief  partiea  called  in  which  were 
Ardmamoch'adaaghtert,  and  the  daimant.  Ardour* 
noeh'a  gnuideon,  wno  claimed  the  estate  aa  heir  of  his 
grandfiither,  but  whoie  claim  wai  opposed,  on  the 
ground  that  he  waa  only  the  sou  of  the  late  John 
Campbell,  Ardmarnoch'*  second  ion,  and  that  there 
was   no  eridenoe  of  the  death  of  George  Campbell, 


Ardmamoch'a   eldest  son.     The  claimant  had   been 
served  heir  to  George   Campbell    in    1820,   and  Ms 

E resent  claim  was  originally  brought  forward  in  MSHi, 
nt  the  Court  thought  the  eridence  in  tbe  service, 
and  the  other  proof  then  adduced,  not  sufficient 
and  on  Sth  July  1833,  they  allowed  an  additional 
proof,  from  which  it  appeared  that  George  Camp- 
Dell  entered  as  a  lieutenant  in  the  marines,  about 
the  end  of  last  century,  bat  was  broke  by  a  Coort- 
martial :  That  he  then  came  home,  but  did  not  re- 
main, owing  to  bis  father's  displeasure  at  his  mis* 
conduct :  That  he  sailed  from  Greenock  as  a  eommoD 
sailur,  on  a  trial  royage, — returned  hume,  and  sailed 
a  second  time  from  Greenock  for  the  West  Indies 
No  person  who  sailed  along  with  bim  could  be  found  t 
but  a  witness,  James  Weir,  who  bad  been  a  ser- 
vant to  Ardmarnoch,  swore,  that  in  consequence  of 
a  report  of  George  Campbell's  death,  Ardmarnoch 
went  to  GreenorJt  to  see  a  person  named  M'lvor,  who 
had  been  on  board  a  privateer  with  George  Campbell, 
after  he  had  quitted  the  ship  in  which  he  sailed  :  That 
Ardmarnoch,  on  hit  return,  told  the  witness,  that  M'- 
lvor had  informed  him  that  George  Campbell  lefitha 
privateer  and  joined  another,  the  crew  of  which  he, 
M'lvur,  had  afterwards  seen  in  the  West  Indies,  when 
ther  informed  him  ihat  Ueiirge  Campbell  was  drown- 
ed by  the  upsetting  of  tha  TaunBh  or  long  boat  in 
which  they  were  coming  on  shore  at  Jamaica,  from  a 
prise  which  they  had  talten.  A  great  number  of  wit- 
nesaes  proved  that  Ardmarnoch  and  his  wife,  who 
died  shortly  after  him,  fully  believed  that  Geoiga 
Campbell  was  dead,  and  that  this  was  cnrrenily  re- 
ported and  believed  in  the  country  at  the  time :  That 
there  was  not  the  Ipast  reason  to  suppose  that  he  had 
been  married  ;  That  the  above  information  as  to  bis 
death  had  been  obtained  by  Ardmarnoch  about  thirty 
years  ago,  and  that  in  reliance  on  its  truth,  he  had 
infeft  his  second  son  in  the  property,  who  was  therer 
after  recognised  as  the  young  laird.  Nodroumstance 
transpired  to  throw  any  doubt  on  the  correctness  of 
the  belief  that  George  Campbell  was  dead. 

Lord  Balgraf. — I  think  there  is  every  probability  thkt  Oeorge 
Cantpbell  is  dead,  and  all  difficulty  would  be  removed  if  th« 
claimant  could  fiad  caution. 

Lord  Craigit. — Morally  speaking,  I  see  no  doubt  that  George 
Campbell  is  dead. 

Lord  PrtridtHt. — I  think  10  too ;  but  there  have  been  extrsor- 
dinary  instances  of  persons  appearing  after  the  lapse  of  a  long 

Bill,  for  the  claimant,  stated,  that  the  elaimaat  could  not  find 
caution,  and  that  funds  were  much  wanted  for  bis  education. 

Lord  Gillie$. — For  my  part,  I  have  no  doubt  Geoige  Campbell 
is  dead,  but  the  diSrulty  la  on  the  law;  although,  if  we  do  not 
hold  thia  proof  sufGi'ifnl,  we  must  wait  for  half  a  century. 
There  will  be  no  difference  ten  yeara  hence  from  what  there  is 
at  present.  If  the  proof  carries  convlctioa  to  the  niod  of  tbe 
Judge,  what  more  can  we  get? 

The  Court 
"  Find  that  the  proof  now  led  is  anficient  to  cstaUisb  tfae  death 
of  Oeorge  Campbell,  without  issue :  Find  that  the  tmttes  is 
entitled  to  retain  the  eapenaea  Inctured  by  him  in  this  discub 
tioD,  out  of  the  fund  in  nadio ;  and,  quoad  ultra,  remit  to  the 
Iioid  Ordinary  to  proceed  further  in  the  diipotal  of  tbe  cause  ss 
be  shall  see  fit." 

Firat  Division.— ^c(.  Tait;  Lamont  &  Newton,  W.  S., 
Ascmt».—M.  Grabsm  Bell;  Miller  ft  Foibes,  W.S.,  Agents. 
—Mr  Bell,  aerk.-[C.i>.] 
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\sl  February  1834. 
No,  193.— V.  Fadeuilhe,  Panuer,  v.  Hn  CREOr- 

Proreu — Ctnio  Bononini — Ccrti  Gcate — iAKniatotf—'Opitueit 

BiTciKil,  I.    T*o(uFJS(«o/orey«r  nnd  JSiimoBrfa/oi-j  AaMoft- 

bonoruTD,  flu  tnandatorg  it  ike  proper  parly  loiicalled. — II~ 
That  a  eeriifieate  of  iMfnion.iat»l,  tinned  bg  iht  ettrk  i^  Iktjail, 
and  luil  iji  Ihi  Magiilnlti,  ii  iiunfflcient. 

■  Tomidon  and  Companjr,  of  Parii,  snd  Gordon  and 
Burnett,  W.S.,  their  mandaturieii,  obtained  a  decree 
n^aintt  the  puriner  for  the  price  of  certain  wines,  and 
for  expenses.  The  porsuer  having'  brought  a  ceMiio 
hannrttnt,  it  wn<  objected,  \sl.  That  he  hao  cited  To- 
miion  and  Company,  but  not  Gordon  and  Bnrnett, 
their  niRndatiiries  ;  'id.  That  the  certificate  of  his  im- 
priionmnnt  was  nigned  by  the  durk  of  the  jaii,  bat 
not  by  the  Mogiatrate*. 

Lard  GillUi. — In  in  action  at  the  iniUnce  of  ■  foreign  houM 
there  mud  be  o  mandiilorj.  Theie  gentlemen  hsTc  got  a  de- 
cree, and  [ben  tbe  debtor  brings  >  proceii  of  ceuiii,  indritei  tbe 
foreign  bouse,  who  cannot  appear  without  ■  new  mandatorr-  It 
waa  tbe  mindatariea  bare  who  got  decree,  and  wbo  are  entitled 
to  go  on  with  the  diligeaee,  and  are  Dot  thej  the  proper  partiei 
tobeodled? 

.  It  wai  here  stated  for  Gordon  and  Bamett  that 
they  woald  paas  from  the  objection  to  the  want  of  a 
new  dtAtion,  if  the  other  abjection  waa  tostained  ;and 
the  Conrt  sapeneded  the  cubi  to  allow  the  pnrsner  to 
kmend  tbe  certificate. 

Fint  Diridon.— yfct.  P.  Robertion  ;  William  Pollack,  W.S., 
Agent. — jtlt.  George  Moir;  Qordon  and  Burnett,  W.  S., 
AgtatM—iG.D.] 


Ut  Fehruarif  IS34. 
No.  194..— John   Ramsay,  (Tosh's  Trustkk,)  Pe- 

tilioner. 

Bankrupt  —  Sequestration  —  AHjudication  —  Ofinion  erprtaed, 

that  ipteial  a^udiealioit  may  6t  graiUtd  en  tit  jwlifioa  <if  llu 

tniUe*  on  a  ityueitralid  etiale,  milki  ul  charihif  the  ktir  of  Ike 

dictated  baitkrupt  lo  enter. 

Mr  Ramsay  preaented  a  petition,  settinif  forth,  that 
pn  16th  Norember  1831,  he  had  been  confirmed  trot- 
tee  on  Tuib'a  seqaeatrated  estate,  when  general  ad- 
judication waa  ^nted  in  the  aaual  form,  but  that 
there  were  i»rtain  subjects  belonging  to  I'osh,  of  which 
a  conveyance  could  not  be  obtained,  by  reason  of  the 
death  of  the  bankrupt,  and  therefore  praying  that 
these  lubjacta  might  be  specially  adjudged  from  the 
bankrupt,  his  heirs  and  successors.  When  the  petition 
wa«  motred,  the  attention  of  the  Court  waa  called  by 
the  petitioner  to  the  bnnkrnpt's  death,  and  whether, 
withont  charging  the  heir  to  enter,  or  waiting  the 
annut  litliherandi,  tbe  petition  was  competent,  in  virtue 
of  the  6!)th  section  of  the  Bankrupt  Statute,  which 
enacts,  that  all  proceedings  shall  go  on,  notwithstand- 
ing the  death  of  tbe  bankrupt,  in  tbe  same  way  aa  if 
he  were  alive. 

The  Court  thonght  that  it  was  qnit«  right  to  point 
out  the  pecatiarity,  hut  that,  nnder  the  68th  section  of 
the  Act,  the  petition  wa*  competent,  and  tbey  granted 
the  prayer  accordingly. 

First  DiriMon.  —  ^cl.  James  Robiion;  Oeorgs  Gordon, 
S.S.C.,  AgcDl.— Mr  Ben,  CIeA._LG.  D.\ 


\H  February  1834. 
No.  195. — William  Burke,  Punuer.v.  HisCaini- 

TORB. 
Proceii — Ceuio  Bonorum — Preliminary  Objection— Otencrf, 
11  it  loo  late  10  ilale  pretiminary  oi^lieiu  la  a  ccuio  bonamai, 
a/lir  Uu  punuer  hat  todfed  hit  eandnetndene*. 

In  this  case,  it  wat  objected  to  the  puraoer's  sum- 
mons of  eertio  honorum,  lit,  That  the  will  of  the  inn), 
mons  did  not  bear  in  what  Court  the  defenders  were 
cited  to  appear.  2tt,  That  the  summon*  bore  an  hiducia 
of  twenty-seven  days,  bnt  tbe  creditors  were  cited  on 

Lard  oaUtt—l  thick  the  otgectionii  come  too  late.  T^tj 
ihould  ba*e  been  ituted  befure  the  puriner  wii  allowed  to  gire 
in  fail  condeuendenee.  I  chink  ilio  the  fint  ot^ection  i<  bid,ii 
the  dafendera  could  be  cited  to  no  Court  but  thii. 

The  other  Jndgea  concurred  in  thinking  the  objec- 
tions too  late,  and  the  Court  allowed  answers  to  be 
lodged  to  the  condescendence. 

fint  Diriiion. — Act.  Nnvei. — Alt.  Honereifl*. — [C  A] 


Ut  February  1834. 

No.  196. — Jamks  S-  Stirlimo,  Pursuer,  v.  Wiluah 

S.  C.  Stiklino,  Dtfender. 

Sueeei>ian — DeTolntion— Election — Heir  of  Entail — A  jiartf 
having  eiHnUrd  kit  mate  of  M.  an  a  certain  triet  of  kan, 
wilA  a  tiavM  pronding,  tkal  if  any  of  Mid  ke»t  ikaald  ewer 
come  to  lucceed  lo  Ike  eUaie  of  C,  Iken  Ike  Maid  etiale  af  31. 
tkaidd  detolce  te  tie  nea  heir,  ai  if  Ike  parly  inko  ncceidid 
to  C.  were  dead — Held,  I.  Tkat  mkere  Ike  ardrr  of  nccerde* 
■HI  mwrsnl,  Bnr<  the  keir  tucceeded  _firit  lo  C.  aid  tkertafier  M 
li„  Ikal  ke  IBOM  net  entitled  to  rruia  kmk  eitatn.-^ll.  Tkmt  m 
renouncing  Ike  ettatt  10  tekick  keJlrK  lueceeded,  ke  itat  entitled  ii 
maie  kit  eJeelion  ijf  Ike  leeonJ  eitaie. 

Sir  William  Stnart,  of  CastlemJIk,  married,  in  ttie 
beginning  of  laat  century,  Margaret,  daughter  of  John 
Crawfurd  of  Milton.  In  May  1706,  John  Crawford 
of  Milton  executed  n  settlement  of  bia  estate  tn  the 
form  ef  a  strict  entail.  The  deitination  was  in  the  fel- 
lowing  terms : 


milk,  Knigbl,  Bironet,  and  Dame  Margaret  CrawfunL  kit 
■pause,  mj  eldeic  daughter,  and  (be  bein  of  bia  bod; ;  wliiUc* 
fkiling,  to  their  Ikird  Man,  and  tbe  beiri  of  bia  body,  and  lo  ma- 
ceisire  to  their  haiU  yevnger  Mm  Co  be  procreate  betwixt  tbem, 
(^lecluding  alieayi  tke  eldett  hhi  keing  *etr,j  and  their  deicenduiti; 
wfailki  failing,  to  the  .eldest  daughter  to  be  procreate  betwixt 
them  and  the  heir*  of  her  bodf  ;  wbilka  failing,  to  their  aecDoil 
daughter,  ind  the  beiri  sf  4ier  bodf,  and  lo  meeeaaivd  id  their 
bail!  diugh ten  and  the  deicendanti  of  their  bodies,  wilhoatdi. 
Tiiioii  i  whitka  filling,  to  tbe  Mfcond  ion  to  be  procreate  of  their 
eldeit  aon,  and  the  bein  of  bis  bod;  ;  whilks  failing,  to  hii  third 
tun,  and  Che  heirs  of  bia  bodf  and  so  luccessiT^  to  bia  bull 
jounger  sona  and  their  deseendaiits,  {iteliiding  altm/M  Ike  eldnt)i 
wfaiiks  failing,  to  the  eldest  dangfater  to  be  piticraaie  of  their 
laid  eldest  son,  and  tbe  heirs  of  her  body  (  wbilki  failing,  to 
bia  lecond  diughterand  tbe  b«ira,  of  herbiHly,  and  so  luceeaiiTJ 
to  bia  haill  daughlera  and  their  deecendKntn,  without  divisian; 
wbilka  fiiiHng,  the  laid  Uame  Margaret  Crawfurd,  and  Cbi  bsiis 
to  be  procreate  of  ber  body  oF  any  other  oraubtequentSMniagi; 
whilks  failing,  to  Agnea  Crawford,  my  aecond  dsugbter,  lod 
the  heirs  of  ber  body  ;  wbilka  failing,  to  the  ircoarf  wt  tS  bi 
procreate  of  the  body  of  tbe  said  Sir  William  of  iny  other  snk- 
aequent  marriage  and  the  heirs  of  hi  a  body)  whilki  failing,  te 
bia  Ikird  nm,  lo  to  be  procreited  be  him  as  iiid  is,  and  tbe 
heirs  oF  fail  body,  and  ao  aucceaaiv^  to  his  batti  yaunitr  wu  la 
to  be  procreate  be  bin  of  any  Othet  or  inbie^iieot  marriifc  asd 
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tl>»r  ieietBianO,  iitelHding  alvagt  tit  ttilea  len) !   whilkt  ful- 
ing,  to  hia  eUeit  daughter,"  Sec. 

The  deed  contains  the  folloving  clanae  of  derolu* 

"  And  licklyke,  it  u  tiercby  eipreuly  prom'drd,  declared, 
and  appointed  lo  be  ronuined  in  tbe  uida  initrumenti  or  reiig;- 
nation,  rhartan,  precapla  ofseiiin,  and  Inilruinenti  of  aciain  to 
follow  herenpon,  that  in  CMeof  anjrof  tba  heirs  of  tailzie  abore- 
wrilten  ahill  come  at  anj  time  bernfler  to  succeed  (a  tbe  eatate 
of  Cattlemilk,  tbcn,  and  in  that  cue,  Ibe  penon,  male  or  female, 
ao  aueceediii((  thereunto,  ahall  thereupon,  i/md  faclo,  amit,  lone, 
and  ijnt  their  rigbl,  title,  and  lucceifiion  above  specified,  to 
loj  saidi  landa,  and  others  foreuid,  without  anjr  declanitor.  or 
other  action,  or  sentence  of  law  whatsomeyer  to  follow  tbere- 
npon.  and  the  samjue  lands  and  others  foresaid  shall,  in  ihe 
rase  Toresaid.  ipa  facta,  fall,  accresce,  appertain,  and  he  trani- 
tnitted  to  rhe  next  heir  of  tailiie  in  being  for  the  time,  who 
would  succeed  thereto,  if  Ibe  person  so  succeeding  to  the  said 
estate  of  Caatlernilk  were  naturally  deadi  and  if  the  persons  so 
■ucceediiig  ID  the  foresaid  estate  of  CaMlenilk  beat  the  time 
■clnally  iiifefl  in  the  Unds  aiid  others  foreaaidi,  now  belonging 
to  me,  or  have  the  right  thereof  lome  other  way  eslsbliah^  in 
his  or  her  penon,  then,  and  in  that  cute,  the  foreiaids  person, 
male  or  female,  by  (heir  aceepcatlon  hereof,  sball  be  bound  and 
obliged  lo  disponeand  make  orer  my  saide  lands  and  estate  to 
and  in  faroars  of  the  next  faeir  of  tailzie  thereof,  and  to  denude 
themselvea  of  the  sainyne  in  Iheir  favours  accord ingly,  owai 
hatili  wtodo  ino  de  jurt,  wbich,  if  tbcy  refoose  to  do,  in  that 
ease  it  shall  be  leisum  and  lawful  to  the  foresaid  heir  of  tailx:* 
to  establish  the  right  of  my  said  estate  in  hia  or  faer  person,  by 
any  manner  of  way  or  action  whatiomeTcr,  consisting  with  the 
lawa  of  this  kingdom,  to  Ihe  eSeet  they  may  be  in  a  case  to  use 
sU  manner  of  action  and  execution  competent  lo  them  in  law 
for  causing,  forcing  and  compelling  the  foresaid  heir  of  the  said 
estate  of  Caatlernilk  to  denude  tbemielves  as  aforesaid,  of  my 
said  landa  and  estate." 

Of  thia  marriage  there  were  two  (ons — Archibald, 
wha  lucceeded  hit  father  in  the  eatate  of  Castlerotik, 
«nd  John,  who  acquired  poieeMion  of  Millun  on  tlie 
death  of  Mr  Crawfnrd,  the  enUiler.  Arclitbaltl  died 
without  iMue,  and  John  also  incceeded  to  Cavtleinilk. 
To  prerent  any  litigation,  he,  in  1766,  with  consent 
«f  bie  eldeit  ion  John,  executed  a  supplementary  en- 
tail, disponing  the  landa  of  Milton  in  favour  of  hii 
second  ton  WilHam,  in  the  same  terms  as  in  the  ori- 
gipsl  enUll.  In  1793,  John  (the  eldest  son  of  the 
ffranter  of  the  supplementary  deed)  entailed  his  eatate 
of  Gastlemilk  to  liimself,  and  the  heirs-male  of  his 
body;  whom  failirg,  to  certain  other  heirs  therein 
mentioned  ;  whom  failing,  tu  Mrs  Margaret  Rae  Craw- 
fnrd of  Milton,  his  eldest  siater,  in  liferent,  for  her 
liferent  itae  only;  whom  failing,  to  Mrs  Jean  Stuart, 
his  youngest  sister,  wife  of  Williun  Stirling,  of  Keir, 
Esq^  and  tbe  heirs  whomsoever  of  her  body ;  and 
failing  them,  to  a  series  of  other  substitutes,  under  all 
tbe  conditions,  provisions,  limitations,  and  clauses  of 
ft  strict  entail. 

In  iSlil,  through  the  failure  of  previous  heirs,  the 
liferent  of  the  eatate  of  Castlemilk  devolved  on  Mrs 
Margaret  Rae  Crawfurd,  and  the  fee  upon  Captain 
William  Stirling,  only  sun  of  Mrs  Jean  Stuart,  wife 
of  William  tstlrFing  of  Keir.  Captain  Stirling  died 
aninfeft  in  December  1825,  and  hia  eldest  sun,  the 
defender,  William  tttnart  Crawfurd  Stirling,  succeed- 
ed, and  made  op  titles  to  the  estate  of  Castlemtlk. 
The  liferentrix  died  in  1B2T.  The  estate  of  Mil< 
ton  passed  from  the  maker  of  tbe  supplementary 
•ntail,  who  died  without  issue,  tu  bis  eldest  sister. 


Mrs  Margaret  Stuart  or  Rae,  widow  of  Colin  Rae,  of 
Little  Govan  ;  and  she  having  died  in  1B27,  aUo  with- 
out issue,  the  succession  opened  to  the  defender,  as  the 
eldest  Bon  of  Captain  Stirling,  who  was  the  only  F»n  of 
her  deceased  younger  sister,  Mrs  Jean  Stuart,  wife  of 
William  Stilling  of  Keir.  The  esUtes  of  Milton  and 
Castlemilk  having  thus  devolved  upon  one  individual, 
his  younger  brother,  the  pursuer,  brought  the  pre- 
sent action,  concluding  to  have  it  found  and  declared 
that  the  defender  was  not  entitled  to  retain  both  the 
estates  or  Castlemilk  and  Milton,  and  that  he  should 
renounce  one  in  favour  of  the  pursuer,  if  he  was  en- 
titled to  make  an  election.  Both  the  parlies  were 
under  pupillarity.  Ca«es  were  prepared  before  tbe 
Lord  (Ji'dinary  (Fulterton),  in  which  the  pursuer 
pleaded — f.  That  the  terms  of  the  entail  of  Milton  im- 
purted  nn  absolute  bar  tu  the  defender's  taking  up  the 
succesatun  of  that  estate.  He  had  succeeded  to  Castle* 
milk  a>  the  eldest  son  and  heir  of  his  father,  the  last 
subititute.  It  was  the  purpose  of  the  entailer  of 
Milton  tu  exclude  from  the  benefit  of  bis  successiua 
"  any  of  the  heirs  of  tailxie"  who  held  such  a  relation, 
"  at  any  time  hereafter,"  to  Castlemilk.  Besides,  the 
doctrine  contended  fur  was  settled  by  a  series  of  deci- 
siuns.  If  the  clause  of  devolution,  taken  wilh  re- 
ference to  the  leading  destination  of  Milton,  should  be 
considered  as  comprehending  in  terms  the  contingency 
oF'the  succession  to  Castlemilk  opening  to  any  of  the 
substitute  heirs  prior  tu  that  of  Milton,  the  conse- 
quent disouBlificatiun  was  perfectly  abiulute,  and  left 
room  neitner  fur  evasion  nor  alternative.  From  the 
hour  of  his  suiMreeding  tu  Castlemilk,  the  character  n* 
lunger  attached  to  the  defender  of  one  of  the  heirs  of 
tailzie  of  the  estate  of  Milton.  He  then  fell  finally 
from  his  place  in  the  series.  The  positive  disability 
stipuUtea  by  the  entail  uf  Milton  had  for  its  subject 
and  cunditiun,  the  event  of  any  of  the  heirs  of  tailiie, 
at  any  time  hereAfier,  succeeding  to  the  estate  of 
Castlemilk,  without  distinction,  whether  they  were  pre- 
viotisly  in  possession  of  Milton  or  not,  and  certainly 
without  any  limitation.  If,  at  his  succession  to  Castle- 
milk, the  defender  lost  and  emitted  his  pre-existing 
right,  title,  and  succession  to  the  estate  of  Milton, 
that  estate  thereafter  belonged  dejtire  only  to  the  pur- 
ioer. — II.  There  was  no  power  of  election  reserved 
in  the  entail  of  Castlemilk.  Tbe  privilege  of  election 
was  strictly  confined  to  instances  of  declared  incompa- 
tibilitjr  to  koid  both  of  two  estates,  while  there  was  an 
omission  to  make  express  provision  for  the  manner 
in  which  either  should  be  disposed  of  when  the  in- 
compatibility arose.  An  instance  of  this  might  be 
found  in  the  concorrence  by  inheritance,  in  the  per- 
son of  one  individual  of  two  esUtes,  the  investitures 
of  each  containing  a  declaration,  that  the  aaceeedtng 
heirs  should  bear  the  name  and  arms  of  the  respectivu 
entailers,  and  no  other. — III.  Pupillarity,  apparency, 
and  non-completion  of  titles,  according  to  the  plea  of 
the  defender,  would  enable  an  heir,  in  such  circum- 
stances, to  contravene  the  moat  anxious  stipulations  of 
bis  title,  and  yet  the  substitute-heirs  woidd  not  have 
it  in  their  power  to  apply  the  sanction  of  irritancy 
until  the  offender  should  have  completed  his  title.  Une 
of  the  most  nrdtoary  irritancies  introduced  into  en- 
tails was  understooa  to  be  the  omission  lo  enter— 
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an  irritancy  lioirerer  which,  in  thti  view  of  the  raet- 
.  ter,  nevfir  conld  be  declared  at  all.  The  doctrine  con- 
tended fur  by  ttie  partner,  in  direct  onposition  to  that 
of  the  defender,  had  been  sanctionea  by  the  Home 
of  Lords. — IV.  Fopilfl  and  tutors  vere  not  exempted 
from  tlw  direct  operation  uf  a  deed  which  provided, 
that  in  a  certain  event  the  Buece»ion  ihonld  ipao  facto 
pai*  from  the  papil. 

Answered — I.  The  clanse  of  devolntiiin,  founded 
on  by  the  pnnner,  beinf^  truly  and  in  reality  a  penal 
danie,  or  ciaaie  of  forfuitnre,  is  subject  to  strict  in- 
terpretation. The  only  cose  which  it  contemplates, 
ana  in  which  alone  it  ordains  the  heir  in  posteMion 
to  denude  in  fovonr  uf  the  next  substitnte,  is  the  case 
of  the  heir  of  Milton  goeceediog  to  Caatlemilk;  but 
aa  the  case  which  has  actually  occurred  is  the  rererse, 
namely,  that  the  soccetsion  tif  Castlemilk  opened  first 
tu  the  defender,  and  then  the  succession  of  Milton, 
the  defender  does  not  come  within  the  terms  of  the 
clause  in  question,  and  the  forfeiture,  or  obligation  to 
denude,  does  not  attach  against  hJm ;  and,  consequent- 
ly, as  this  is  the  only  prohibition  in  the  entail  ot  Mil- 
ton which  applies  to  Castlemilk,  and  as  there  is  no 
other  injunction  preTenting  him  from  Iiolding  that  or 
any  other  estate  along  with  Milton,  the  pursuer's  con- 
clusions, that  the  defendef  must  select  one  of  the  two 
Mtates,  and  hold  the  one  and  relinqnish  the  other,  are 
altogether  groundlees. — II.  Even  if  the  case  had  been 
otherwise,  and  the  defender  h«d  been  in  possession  of 
Milton  before  the  succession  to  Castlemilk  opened  in 
his  favoar,  it  is  denied  that  he  incors  any  forfeiture 
of  Milton,  or  that  the  clause  of  devulution  can  operate 
against  him,  until  he  has  actnally  completed  titles 
to  the  estate  of  Castlemilk  by  service  and  infeftment. 
PoMesaion,  upon  apparency  alone,  is  not  sufficient 
froand  fur  declaring  the  irritancy  and  forfeiture!  ^nd 
the  present  is  not  an  action  under  which  the  defen- 
der, in  trrms  of  the  entail,  can  be  compelled  to  com- 
plete his  titles  to  Castlemilk,  so  as  to  bring  himiielf, 
IB  any  view,  within  the  operation  uf  the  clause  uf 
devolution. — III.  The  pursuer,  as  heir-snhstitute  to 
tba  astate  of  Cutleroilk,  and  in  virtue  of  the  entail  of 
that  estate,  has  no  right  or  title  to  object  to  the  de- 
fender holding;  the  estato  of  Milton,  or  any  other 
Mtalfl,  since  no  prohil>ition  to  bold  the  estate  of  Mil- 
ton, or  any  other  estate,  is  contained  in  that  entail ; 
and,  as  heir.aobstitnte  in  the  entail  of  Milton,  he  has 
no  right  or  title  to  require  the  defender,  who  has 
completed  his  title  to  that  estate,  also  to  complete 
titles  to  Castlemilk,  or  to  do  any  other  deed  by  which 
his  right  to  hold  the  estate  of  Milton  may  be  injured 
or  in  danger. — IV.  For  no  irritancy  or  forfeiture  can 
be  incurred  by  the  defender,  a  pupil ;  and  his  tutors, 
or  those  acting  for  him,  cannot  be  reqnired  to  da  any 
thing  which  may,  directly  or  indirectly,  have  the  ef- 
fisct  of  A»rfeiting  his  right  either  to  the  one  or  to  the 
Other  estate. — V.  The  defender  cannot  be  required, 
daring  his  minority,  or,  at  least,  during  his  pnpilla- 
rit^,  and  his  tutor,  as  acting  for  him,  cannot  be  re- 
quired to  make  a  choice  or  election  between  the  two 
estates,  even  if  the  investitures  of  those  estates  were 
«ncb  as  to  render  it  incompatible  that  they  should  be 
held  togfltJier;  and  the  pursuer,  who  is  himself  a  pu- 


pil, and  his  tutor  acting  for  him,  has  no  right  or  titls 
to  compel  any  snch  choice  or  election. 

Lord  Fullertoffl,  on  considering  said  caws  on  I9tfa 
January  1832,  ordered  revisal,  and  added  this  nete : 

"  Upon  sdrifing  ttie>«  cura.  whicb,  upon  the  applicslion  of 
the  pstciea,  ircre  prepared  without  uiy  preTiaui  viMnxe  dtbals, 
it  bu  sppored  to  the  Lord  Ordinsr]',  that,  in  one  point,  (la 
argument  of  the  pursuer  U  not  net  bj  (bat  of  the  defrayer.  In 
support  of  ttie  first  concluiion  of  the  summona,  the  pursuer  too. 
tends,  that  the  clause  of  derolulicD  in  the  Milton  entidl  dov 
Bpplf  to  the  circumstaneei  of  tbe  aa«e.  and  tlut  the  effect  of 
that  clause  of  deirolution  ii  to  oblige  tbe  defender  to  densds, 
without  uny  option,  between  the  two  estates.  Now  in  tbe  rut 
for  the  defendcpr,  it  ii  maintained,  that  the  claaie  of  derolatios 
does  not  appljr  to  tbe  circumitances  that  bare  occnned,  and  coa. 
lequetitlf,  thst  be  is  entitled  to  keep  both  estatea.  Tbcn  fol- 
low rariooa  pleas  directed  to  establiib  that  the  defender,  even  «• 
the  auppoaition  of  tbe  clauie  appljing.  cannot  be  died  npoa  at 
present  to  make  hii  elcL-tion  ;  which  last  pleas  are  properlj'  de- 
fences  agalnii  tbe  altenutive  concluiion  of  the  summons.  B« 
it  does  not  appear  to  tbe  Lord  Ordinary  tlut  tbe  dEfeoder  bM 
diuincUj  met  tbe  pursuer  on  the  question,  whether,  nippaaiac 
[be  clauM  of  devolution  to  apply,  tbe  defender  ia  nnr  iiiiumiH;. 
and  by  the  imtant  effect  of  that  clause,  bound  to  denude  of  Uil- 
Ion  without  any  option.  As  it  is  highly  desirable,  in  a  case  like 
the  presenr.  between  two  minors,  that  the  iriiole  pointi  sbosld 
be  fully  in  tbe  view  of  tbe  Cuurt,  the  Lord  Ordinary  bu  thoogtit 
it  right  to  affurd  an  opportanity  of  making'tbe  neressarr sd- 
ditions." 

The  defender,  in  addition  to  bis  former  argument, 
pleaded — I.  That   in   the  destination,    the   i 


only  applied  tu  tbe  eldest  sons  of  the  several  families. 
It  did  not  apply  to  the  descendants  uf  younger  som^ 
to  the  descendants  of  daughters.      The  defender 


was  the  descendxnt  through  a  female  of  the  entailer's 
second  son,  called  on  the  fiiilore  of  the  entailer  and 
his  male  iasiie. — II.  According  to  any  natural  or  pnn 
per  construction  of  the  clause  of  devolutran,  tbe  d» 
render's  right  of  election  was  not  cut  off.  Had  this 
been  intended  by  the  entailer,  he  would  have  done  se 
in  the  clause  of  destination,  by  a  general  exclouoa 
applicable  to  the  whole  destination,  and  eVery  mem- 
ber thereof,  cutting  off  from  the  benefit  of  it  any  heir 
who  might  be  in  possession  of  Castlemilk,  or  eatitM 
to  it.  But  there  was  no  such  exclusion ;  beeause  tbe 
object  of  keeping  the  estates  separate  could  be  jnst  ss 
well  effected  by  the  heir  uf  Milton  repudiating  the 
succession  to  Cast  I  em  ilk.'^  III.  The  words  of  lb* 
clause  of  devolution  were,  that  any  of  the  heirs  of 
Milton  "  succeeding,"  or  who  "  shall  come  at  any  tima 
hereafter  to  ancceed  to  the  estate  of  Castlemilk,"  shwid 
be  bound  to  denude  of  Milton.  The  defender  bad 
only  a  right  to  succeed  to  Castlemilk,  and  he  was  en- 
titled to  renounce  that  right;  and  if  he  did  so,  be 
could  not  properly  be  called  a  successor.  The  entailer 
of  Castlemilk  liaJ  no  power  to  make  any  person  sac- 
ceed  to  his  estate,  without  that  person's  consent. 

Lord  Mackenzie,  on   12th  November   183^,  nads 
avisandum  to  tbe  Court,  and  added  the  following 


on  the  clause  of  dsvolutian.  He  has  no  doubt  that  the  d^ 
volution  is  operative,  altbougb  the  heir  of  Milton  he  cot  inleft 
or  vetted  therein  ;  bi<  investment  being  specially  provided  fsi 
as  a  part  only  of  the  case,  in  which  there  is  to  be  devolution.  Nar 
baa  the  Lord  Ordinary  any  doubt,  that  on  a  fair  coiisiruclioD  of 
the  clause,  it  appears  with  reasonable  certainty,  from  tbe  wnds 
of  it,  that  the  enlailn  fuTEOt,  sod  did  net  coatcmpUle  at  all. 
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tknoeof  M  bnr  MMMcdtivto  CMllemilklwrorehei 
Id  Ullwn,  Mid  conuquenU]'  intended  to  pronde  odIj  for  tba 
due  of  ui  heir  having  prtriouilf  succeeded  lo  Milton,  uid  after 
tliat  luccecdinc  10  Dutlpmilk.  And  it  leanii  acarcelj  to  be 
ilitputrd,  [bat  in  tbii  case  the  defeuder,  in  point  of  tact,  did 
tui'cced  to  Casllenilltc  firal.  and  did  not  even  lucceed  to  the  two 
HUtei  It  the  aame  time,  (which  last  would  be  ■  third  caae.  iiot 
wgued.)  But  what  tba  Lord  Ordinary  doubia,  ia  eh ieflj  wbe- 
tber,  in  the  decided  rasea  referred  to,  tbe  Court  did  reat  their 
judKnient  ralely  on  tbe  jteneral  point,  thai  an  entailer  having 
MnlrmplHted  and  provided  a  devolulioD  of  an  eaute  X,  in  eaaa 
of  >n  brir  who  bad  preriousl;  auceeeded  lo  that  eatate  aucceed- 
ing  Id  another  eatate  Z,  it  muat  be  held  tbat  a  devolution  ahall 
HIiHtlv  take  place  in  the  cam  omtMut,  tbat  tbe  beir  aueeeeda 
lo  Z  Bnt,  and  then  to  X.  Tbe  Lord  Ordinary  does  not  mean 
la  Fipresa  any  opinion  agalnat  tbe  principle  of  such  a  rule,  not 
bfiiig  utiific'd  that  ibete  ia  anj  room  fur  atrict  interpretation  at 
■11,  to  tbe  eOect  of  preventing*  devolution  whicb  ia  solely  inlsr 
kimilts,  and  nther  ibortent  the  entail  then  adda  to  tbe  fetters. 
But  he  wisbea  to  have  the  opinion  of  tbe  Court,  to  whom  the 
tme  nature  of  the  prior  deciiions  is  better  koown.  In  caie  tbe 
deraiution  be  adopted  b*  a  conitnictiao  of  Ibis  equitable  sort, 
tbe  Lord  Ordinary  would  bare  little  doubt  of  allowing  tbe  de- 
fender tbe  equitf  of  relieving  bisuelf,  by  immediately  renouucing 
tlie  esutc  of  CMilemUfc." 
At  advising, 

LantJuaux-Oeri  uM,  he  had  DO  difficulty  in  tbe  case.  It 
would  be  directly  departing  froai  the  principles  of  law  laid  down 
in  ibe  decided  cases,  if  tbe  Court  was  to  interfere  with  the  dea- 
linition  in  this  ease.  On  taking  tbe  whole  deed  into  considera- 
tion, what  waa  tbe  true  intention  of  the  entailer?  Tbat  the 
etUIe  of  Milton  and  Castlemilk  were  not  to  be  posaesaed  by 
one  peraoD.  The  principle  of  inierpretstlon  which  must  rule 
tbia  rate,  bad  been  laid  down  in  tbe  cases  of  Earlshall,  afflrnied 
on  appeal,  (Henderson  e.  Henderson),  and  in  Lockbsrl  e.  Gil- 
■nour.  Jt  wa*  admitted  ibat  Ibe  case  of  Lockbart  was  identical 
with  the  present.  It  had  tieen  satisfactorily  made  out,  tbat  it 
'  waa  the  intention  of  tbe  entailer  of  tbe  estate  of  Milton,  that  it 
I  and  the  estate  of  Castlemltk  should  not  be  beld  by  the  same  per- 
Mn.  Tbey  were  bound  to  give  the  clause  of  devolution  its  full 
,  effect.  The  heir  and  eldest  «on  tnust  be  divested  of  one  of  tbe 
Mates.     He  cannot  keep  both. 

Lord  GImttt  concurred.  The  words  in  the  clanse  of  derolu- 
lion  were,  if  any  of  the  hein  of  tailsie  of  Milton  "  ahill  come 
St  any  liow  htrtafter  to  succeed  to  the  estate  of  Gas  tie  mi  Ik," 
that  a  new  destination  was  to  take  place,  in  this  event  of  the 
ssnie  person  auereeding  to  both.  It  did  not  signify  whether  he 
had  nnde  up  titles  to  Castlemilk  or  not.  Tbey  should  just  find 
that  Milton  belongs  to  the  pursuer. 

Rullicrfurd  observed,  that  the  deed  contained  no  privil^e  of 
election,  and  tbat  the  one  estate  was  worth  £4000  a-year,  and 
ihe  other  onljr  £aX)0,  and  that  their  Lordships  should  find  the 
defender  entitled  to  make  his  election.  Hems  not  to  be  Injured 
as  heir,  becaiMe  the  ont  estate  opeired  to  him  before  the  other. 
LoKf  Mtadoitbani  mncurred  with  their  Lordahips,  that  tbe 
heir  could  not  retain  bath  estates.  The  whole  cause  was  before 
the  Ckiurt,  and  their  Lordships  should  eihaiuc  it.  On  renun- 
ciation of  the  estate  to  <*hich  the  heir  first  succeeded,  be  was 
entitled  to  make  hia  election. 
The  Coort  prononDced  tliU  interlocntor : 
"  Fbid  tbat  th«  defepder,  WiUiMi  Stuart  Crawford  Stirling, 
is  not  entitM  to  hold  bodi  of  the  astatea  of  Milton  and  Caatle- 
milk)  that  tk«  claoaaof  devolution  tn  the  enUil  of  Milton  ap. 
plies  to  tbodefaodeT,  aa  baviBganceeededlotbeeatateof  Caalle- 
milk,  but  tbot  he  ia,  notwlihataiidiag,  entitled  to  make  hi*  elec- 
tion of,  and  to  bold  eilbev  of  the  ss^  estate*,  upon  condition  of 
hia  t«nounciiig  all  light  of  soeceuion  to  the  other,  in  favour  of 
the  puTaoer  as  the  neat  substitute  beir  of  entail ;  and  fiirther, 
find  that  tbo  add  defend**,  and  bis  tutora  and  curators,  an  now 
beand  to  make  auch  elretioo,  and  ezecule  sneb  teoonrtatlon  and 
otbereonrajSBce.if  aay.aa  maybe  requisite  to  give  efl^thcTMo 
■ecordinaly  |  and  with  these  fiudinga,  reralt  to  tbe  Lord  Or^ 
nary  to  ao  &Kbtr  in  tbe  cause,  aa  to  him  shall  seem  joat." 
Pursuer^  Authoritiea.  —  Lockbart  v.  Qilinoitr,  2&th  Jane 


I7Sd;  Mor.  15,40*.  Henderaon  ».  Hendaraon,  30tfa  January 
1790;  Mor.42l5andl5.439.affirined II tb May  1791.  Fleming 
r.  Lord  Elpbinstone,  I9tb  January  1804 ;  Mor.  15,539.  Baillie 
of  Ldmmington  v.  Rosa,  16*20,  not  reported. 

Defender's  Authorities.  —  Slewarti  v.  Stewarts,  Bth  April 
leiMj  Shaw's  Appeal  Cases,  Vol.  II.  p.  149.  Stewart*.  Uen- 
bolm.  15th  February  1737,  afBrmed.  Veie  e.  Dale,  1801  i  Mor. 
l6,S9a 

Second  Division. — Lords  Ordinary,  Fullerton  and  Markenxie. 
— Ael.  Dean  of  Faculty  (Hope),  and  L.  White;  Augusliia 
Mailland,  W.S.,  Agent.— .44.  Rutberfurd and  George  Dundaa  ; 
Dunda*  and  Wilsou,  CS.,  Agent*.— Mr  Ferguson,  Clerk.— 
L^-  »■■  if.]      

Uh  February  1834. 
No.  197.— Thb  DiRECTOas  and  pAitTNCRa  of  the 
Calsdoniah  Daikt  Compamv,  Purtueri,  v.  Ma- 
jor  KaBiiaT   Caufsbll  and  Makdatosy,  De- 
Jendert. 

Partoenhip— Joint- Stock  Company — Calls — A  parig  iarifg, 
]ier  mandate,  lubKribed  iht  conlmct  ^  a  joinl  Vodc  eompaHtf 
Jbr  Jlfti/  thartt,  onrf  paid  Jhe  fiufujmrnli — Htld,  mlm  q/ter- 
Sfitnfi  rtfuirtd  ta  paif  uy  aiMilional  inttalmeiUi  Jgr  Mhtelon 
OJsd  Imltti  fiMTliieriJ,  w4o  had  paid  tip  tkm  intlalmenli,  lAal 
ta  woi  Kill  ttUiUed  to  Ttd^t,  on  tht  nmuitd  that  the  wAob 
capital  had  not  bten  luiierited,  dhiI  Mai  Jarmer  dirtctvn  koA 
masuaafpl  tkt  Coni/anj'i  affaut. 

In  Jaiinary  1625,  a  prospect na  wai  publicly  circa- 
ltit«d,  cunlfuoing  a  plan  fur  ettabliahing  a  juint-atnck 
companv  for  aupplying  tbe  inhabitants  of  Edinburgh 
with  milk  and  cream.  One  of  the  articlea  in  that 
prospectui  w-M  to  thia  effect : — "  The  capital  of  tbe 
compaoy  \*  proposed  to  be  £60,000,  divided  into  shares 
of£:f5each,"  Applications  were  made  for  shares  of 
the  company  stock  to  the  extent  of  about  £50,800, 
Sterling,  and  a  committee  of  management  waa  ap- 
pointed for  carrying  tbe  reqaiaite  arrangements  into 
effect.  On  the  2d  of  February  1825,  ageoenU  meet- 
ing of  ■nbacribers  iiras  held  at  tbe  Waterloo  Hotel ; — 
at  tbat  meeting  it  waa  atated,  that  tbe  lands  of  Wheat* 
field  bad  been  purchased  for  the  company,  and  that 
other  meaaurea  and  proceedings  had  been  adopted  by 
the  committee  for  the  purpose  of  setting  the  establish- 
ment agoing.  These  things  were  approred  of  by  the 
meeting.  Directors  and  other  office-oearers  were  no- 
minated, and  authorised  to  complete  the  purchase  of 
ground,  and  proceed  with  other  operations  neceaaary 
for  providing  tbe  requisite  accommodations  for  the 
company;  and  directiona  were  giren  to  prepare  a 
draft  ot  the  contract  of  copartnery.  By  tbe  first  ar- 
ticle of  the  contract,  it  waa  declared,  that  tbe  com- 
pany bad  commenced  on  the  28tb  of  January  1825, 
and  tbe  subscribers,  each  of  them  sererally  for  their 
own  parts,  bound  themselves  to  contribute  and  pay 
tbe  respectire  sums  of  money  underwritten,  and  im- 
mediately annexed  to  and  fullowinff  their  snbscrip- 
ttona,  towards  raiaing  a  capital  stock  for  carrying  on 
the  undertaking.  By  the  ninth  article  of  the  cun tract, 
tk*  aubieribera  bound  themselrea  to  pay  the  said  sums 
in  such  instalments,  and  at  such  Mmea,  as  the  direc- 
tors should  think  proper ;  and  it  was  provided,  that, 
failing  their  doing  so  within  fourteen  days  after  a  de- 
mand of  payment  in  writing,  it  should  he  in  the  power 
of  tbe  trustees,  or  their  quorum,  to  prosecute  fur  tbe 
aame.  By  the  thirty-fiftb  article,  it  waa  prorided,  that 
partners  might  aign  the  contract  by  mandatories  duly 
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anthorifed,  and  that  looh  signatare*  ahould  have  the 
same  efTcut  in  all  reiipects  as  the  lignnture  of  the  prin- 
cipal puny.  On  tlie  28th  Mar  ^^^^>  tha  defender 
granted  a  mandate  to  Norman  Lockhart,  W.8.,  to 
•ign  th«  contract  for  him,  a*  holder  of  flftjr  share* 
of  the  stock  of  the  cumpany,  which  was  accord- 
ingly done  on  3d  June  IU25.  The  defender  paid 
fivH  iMRlHlments,  the  fifth  being  due  about  June  1H26. 
'I  ho  sixth  iiiatalment  of  £200  was  demanded  in  Decem- 
ber iH'27,  and  the  nerenth,  amounting  to  £:193,  in  April 
•  18'iS,  hut  the  defender  refused  to  make  payment  of 
the  same.  The  pursuers  accordingly  raised  the  pre- 
sent action  ngoiniit  the  defrnder  for  payment.  The 
defender  inainiained — I.  The  defender  having  antho- 
rised  hitaj^ent  tosuhscribe  the  contract  of  copartnery 
in  the  b^lif  f  hnld  out  hy  the  prospectns,  and  by  the 
contract  ti^elF,  that  the  capital  of  the  company  was  to 
be  £50,000,  is  freed  from  any  obligation  in  a  question 
with  the  directors,  who  have,  without  hii  antliority  or 
knowledge,  commenced  the  undertaking  before  one- 
half  of  that  capital  was  subscribed. — II.  The  director* 
ba«ing,  in  various  important  instances,  demted  from 
the  line  of  their  duty,  aa  distinctly  defined  in  the  con.- 
tractof  copartnery,  cannot  maintain  the  present  action 
against  the  defender. — III.  The  directors  haring  been 
gnilty  (if  grots  negligence  in  the  conduct  of  the  affairs 
of  the  compsnr,  cannot  maintain  the  present  action. 
— IV.  The  Cnledunian  Dairv  Company  being  now 
subHtnntially  dissolved,  and  there  heinr  no  question 
raised  witb  regard  to  the  liability  of  tlie  subscribers 
for  debts  due  to  third  parties,  the  prnent  action  truly 
resolven  into  a  count  and  reckoning  with  the  directors, 
ur  among  the  different  individual  partners;  and  in 
such  an  action,  it  is  competent  fnr  a  partner  to  refuse 
payment  of  money  whicn  was  not  truly  expended  in 
terms  of  the  contract.  Answered — I.  The  defender 
baring,  under  the  circumstances  above  set  forth,  sub- 
scribed the  contract,  and  paid  five  instalmenta  without 
objection,  he  is  liable  in  implement  of  the  remainder 
ofhis  obligation,  by  paying  the  remaining  instalments  of 
the  capital  subscribed  for  by  him. — II.  Supposing  that 
the  defender  had  reason  to  complain  of  tne  node  in 
wh(c;h  the  business  was  managed  by  the  peraons  ap- 
pointed by  himself  and  the  other  partner*,  that  could 
give  him  no  right  to  resist  his  obligation  as  a  member 
uf  the  company,  and  in -a  question  with  his  copart- 
ners, or  to  treat  himself  as  never  having  been  a  mem- 
ber, whatever  remedy  or  redress  he  mar  conceive 
bimself  entitled  to  against  those  indiriaaala  with 
whose  conduct  he  was  dis«atii6ed. 

Lord  Mackenzie,  on  29th  June  1833,  pronooaced 
this  interlocutor : 

"  Repela  tbe  derenets,  snd  (JMeins  sgilnit  the  defenden  in 
terms  or  the  concluiioni  of  tbe  libel :  Finds  the  derenden  IrsUe 
to  tbe  pursuers  in  expmies,  of  which  sppoinEs  sn  sceount  (o  be 

"  Xeit. — Tbe  defender,  Sbjor  Campbell,  does  not  ur  that 
tbe  mode  in  which  the  inalslments  hsra  been  called  for  i*  not 
fmtul  and  regiilsr  in  ittelf,  so  u  to  bind  those  who  are  tnilf 
and  full;  bound  ns  psrtners  of  the  scCusI  Dsiry  Compsn;.  But 
Ilia  nriain  pl»  aubslantisllf  i-aaieBto  Ihii,  that  be  ii  not  n  partner 
ofthst  rompsnjp,  or  liable  in  the  obligations  of  a  partner  of  that 
eompBn;.  or  ac  leut  in  reference  to  those  persons  who  sre  pro. 
(lerljr  parlneri  thereof.  He  doei  not  deny  that,  to  the  public, 
he  ma;  be  lisble  as  a  partner  i  but  as  inirr  loeiot,  he  ^egei  tbst 


he  is  not  boond  for  any  tbiug,  bat  entitled  to  ■  total  relief  fnm 
all  social  burdens  and  obligstions.  The  ground  on  wbkbtUi 
plea  is  rested  is,  ihst  be  agreed  to  be  a  partner  only  oo  cunditioa 
that  the  eompany  stock  should  be  £SO,000,  the  whole  of  which 
(under  some  small  exception)  sbould  be  subscribed  for,  whkh 
was  not  done,  so  ss  to  purifjr  the  condition,  sod  ■etsallr  bisl 
bim  ss  partner.  The  Lord  Ordinary  ii  not  satisfied  thtt  ks 
ever  did  underslsnd  or  intend  tbat  such  condition  was  or  iboaM 
be  annexed  to  bis  original  acceasion  to  the  company ;  or  that  if 
it  had  been  so,  he  did  not  adhere  to  the  company  aa  a  panncr, 
after  he  knew  tbat  it  bad  been  put  into  operatioii,  wiibosi  s 
capital  stock  to  that  extent.  The  contract  which  was  signed  for 
bim  doei  not  aa;  that  the  company  is  not  to  commence  oper- 
ationttilI.£M.OOOofatock  be  laiaed.  or  beeffeetively  suhsenW 
for,  or  even  subscribed  for  at  all.  On  the  contrary,  though  that 
eontrsct  ia  dated  I6tb  January  I83S,  jet,  in  the  verylirblue- 
lion.  it  providea — '  That  the  coparinerj  hereby  entered  tmo 
shall  be  described  snd  known  by  ibe  name  end  deiignalioii  of 
the  Caledonian  Dsiry  Company,  for  the  purposes  sUiTe  men- 
tioned, snd  upon  the  term*  snd  conditions  herein-after  eipresied 
snd  contained,  and  sbsll  commence  from  and  after  the  38<h  day 
of  Jsnuary  1B25,  which  is  hereby  declared  to  have  been  the 
commenccDieDt  of  Ibis  copartnership,  notwithstanding  the  data 
of  tbe  severs]  sobscriptions  hereto,' — evidently  alluding  10  lbs 
fact,  which  wss  notoriouB,  and  is  most  dialinctly  allodrd  to  is 
other  clauaes,  (tide  sections  6tb,  8tb,  28th,  snd  fllst,)  tbst  ths 
company  bsd  already  been  put  into  operation ;  and  tbe  prori- 
siona  in  secltona  31st  and  33d  are, — ■  That  although  it  is  bsie- 
in  before  provided  that  this  company  shall  aubsist  for  s  petiod 
of  nineteen  yeals.  It  shsll  be  lawful  to  snd  in  the  power  of  Ihs 
panneri  holding  not  less  thsn  one-third  of  tbe  actually  aubscfib- 
ed  for  capital  stock  of  the  company,  or  not  fewer  than  five  of 
the  directors,  to  requires  meeting  to  be  called  ortheproprietota, 
by  circular  cards,  eipresaly  notilying  tbe  intention,  subicribri 
by  the  aecretary,  for  conaidering  sny  proposition  for  the  disaols- 
tion  of  tbe  said  company  at  an  earlier  period,  or  at  any  time  of 
its  endurance  after  tbe  Ust  Monday  of  May  1S27.'  '  Tbst  In 
like  maimer,  it  ahall  be  lawfiil  lo,  and  in  the  power  of  the  part- 
ners asaembled  at  any  general  mheting,  called  by  adrertisemeat 
in  the  Edinburgh  newspapers,  once  escb  week  for  three  months 
St  least  before  such  meeting,  in  which  advertisement  the  purpsss 
of  such  meeling  shall  be  eipresaly  notified,  to  proroeale  and  ex- 
tend Lhe  endurance  of  tbe  company  to  any  number  of  yeais,  pro- 
viding ihut  auch  prorogation  shall  not  exceed  another  period  irf 
nineteen  yean  ;  and  if  two-thiids  of  tbe  abareholden,  represented 
u  sfureasid,  shall  agree  to  such  proro^tion  or  extension  of  the 
contrscl,  their  determination  shall  be  binding  on  the  whole  con- 
pany,  but  not  o^berwiae.'  Thesa  clauses  seem  nrj  plainly  to 
contemplate,  that  the  company  might  be  consdtuled,  snd,  ss 
such,  be  dissolved  and  extended,  while  tbere  was  sn  netual  sob- 
Bcription  of  stock  different  from  ,the  full  subscription  of  stoA 
mentioned  in  the  conlrseC  Then  tbe  company  does  go  on  afta 
the  contract  is  signed,  and  the  defender  never  ntakes  any  otgee> 
tion,  but  pays  his  inatalnients,  and  constitutes  bis  riabt  tos  sbart 
of  tbepruGCB,  if  the  concern  turned  nut  welL  Can  bebeallowid 
to  aay,  that  tbe  form  of  tbe  contract  gave  him  ao  absolute  so 
assurance  chat  the  company  wss  not  to  be  put  in  operation  till 
the  cspital  wss  £SOfiOO,  that  ho  wss  entitled  to  doall  this  on  that 
positive  sssumption,  without  sny  inqniry  ss  lo  what  bad  been 
tbe  '  actual'  slate  of  ibe  subscription?  He  admits,  in  argument, 
that  he  was  not  so  entitled,  in  reference  to  the  public ;  and  Ibe 

Lord   Ordinary  thinks  that,  under sudi  a  i" --  ■■-      -i- 

eircumstances,  he  was  not  so  entitled,  in  r_  _ 
partners.  Bat  further,  the  Lord  Ordinary  is  a 
letter  of  Meaara  Lockhart  and  Swan  to  the  def 
July  1B26,  tbe  receipt  of  which  ia  not  denied,  that  tbe  defca- 
der  knew  the  tree  account  (to  a  neamsss  st  least)  of  the  sab- 
scribed  capital  of  tba  Dairy  Ciompany  at  that  date,  if  ha  waa 
Xorani  of  it  before ;  and  yet  it  ia  certain  that  he  niade  ou  de- 
ration that  he  was  arranged  by  the  company  having  bam  pot 
in  action  on  that  capital  without  his  knowledge,  or  aay  <lisela«s 
tion  of  his  having  been  or  belngapartosr  inti»epast  orfntaic; 
and  be  continued  to  set  in  all  respects  as  a  pntMr,  partunlarly 
paying  inatalments,  and  fully  ratainbig  fats  right  to  asbsre  of 
lheprofits,if  tbeconcem  had  tunedoutprofitabla.    He  then- 
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fore  mi  ■  partner,  DolwitbiUnding  the  icEusl  aiiiount  ofitoek 
<m  leu  than  ^£50,000  ;  uid  thus  the  cbief  defence  is  not  ivaiU 
ing.  The  other  defeneet  ere  foundeil  on  elltgrd  irreguUrilin 
in  ibe  muugemenE  of  the  compiiny.  committed  hj  the  director* 
ia  nolalion  of  the  rulei  Uld  donni  in  the  contract.  Buciflbe 
defender  ine  a  pertiier  of  the  annp»aj,  it  Mem*  impouible  to 
him  to  free  himwlf  from  liability  for  culls  alonK  with  tha  other 
putnera,  beraute  Ibe  director!  mimged  ill  or  irregularis  by  bis 
own  guffrmnce  and  neglect,  as  well  as  that  of  otber  partnen  j 
for  be  dues  not  sajr  that  he  opposed  these  acts,  or  urelended  to 
be  free  from  bi«  share,  if  the;  were  gone  into.  Whether  be 
and  the  otbet  partners  mmj  bare  an;  personal  claim  against  the 
directors  for  tbetr  raisconiluct  ia  not  the  question ;  but  in  the 
Grat  place,  be  must  pay  in  bia  share  of  stock,  when  called  upon, 
lika  the  other  psttDert." 

The  defeoder  reclaimed.  At  Bdviaing, 
Xrfint  Gleiln  said,  the  principal  defence  was,  that  £50,000  had 
not  been  subscribed.  The  second  dauae  of  the  contnct  showed 
that  this  was  not  a  condition  of  the  Compsny  going  on.  Be- 
sides, the  (^mpany  was  to  retain  a  number  of  shares.  Perhaps 
thie  was  on  belief  (bat  they  would  aflerwarda  sell  at  a  profit 
Tbe  defender  must  hare  known  ab  iniiic,  that  the  whole  capital 
•f  £50,000  wa«  not  required  to  be  subscribed  before  the  com- 
pany commenced  operations.  Certain  parties  ban  paid  up  their 
fall  shares ;  and  they  juu  wish  the  defender  to  do  so  loo,  that 
the  lose  ihey  are  to  bear  may  be  the  lest.     He  would  adhere. 

Lard*  Jiutict-Cttri  and  Meadoabank  concurred, 
and  the  Conrt  adhered. 

Second  Division. — Lord  Ordinarri  Markemie. — Jd.  Jame- 
aon  and  M'Neill ;  Lockhsrt,  Huiiterb  Whitehead,  W.S.,  Agenta. 


OUTER  HOUSE. 

SW  January  1634. 
No.  198.^ — Jaues  Wat8ow(M'Diabmid'8  Trustee), 

Furiuer,  v.  Sclandehs  &  Goodwin,  Defendm. 
Proof — Judicial  Examinadon — Cireunul^netiM  tAIek  ajtuUeial 
ezamination  »f  a  d£/,Kdtr,  in  an  actim  af  mtuctum  of  a  east 
pafutu,  alUged  Ic  6t  frandukattf  tteaved  bf  tit  de/iiuler,  in 
th£  knowUdgt  that  tkg  bankrupt  had  prtnaufit/  vupnuied  pa^ 
metUt,  wot  ttfkui. 

Thin  iro*  a  redaction  of  two, payments  In  coih,  made 
by  tba  bankrupt,  M'Diarmid,  to  the  defender*,  within 
sixty  day*  of  fait  aeqneatration,  on  the  f^ronnd  that  be 
had  prerioiulT  itopped  payment,  and  that  thii  war 
kaown  by,  and  had  Men  communicated  to  tlie  defen- 
ders before  receiring  pavment.  The  communication 
iros  admitted  by  the  banltrnpt  in  his  examination  un- 
der the  sequestration.  .  The  pursuer,  alter  defences' 
liad  been  lodged,  tnored  the  Lord  Ordinary  fbr  a  jn- 
dicial  examination  of  the  defenders,  in  respect  of  the 
occult  nature  of  the  transaction,  and  the  necessary 
penbrj  of  evidence.  The  Lord  Ordinary,  in  Aoc«ta(ti, 
refused  the  motion. — Bererid^  o.  IVtlsoa,  February 
163L 

Lord  Ordinarj,  . — Jei.  3.  Anderson ;  A.  Caaaells, 
W.S.,  AgKat—AU.  Brodte;  Hamilton  and  i;o(mer,  W.S., 
Agems.— [J.  W.a.} 

Z\H  Janttari/  1834. 

No.  199.— AiME  AND  Millar,  Nominal  Raiurt,  v. 

Thomson's  TRDsrsEe,  Claimanit. 

PrttCeaa — Hiuate — jI  •niiuU,  ordertd  to  bt  Itdged  rtlalivc  to  an 
ineidiHiai  poinl  tmtTsi»t  '"  «  proctu,  oagM  niH  to  bt  argn- 


In  this  case,  the  nominal  raisers  disputed  the  exis- 
tence of  any  fund  in  medio,  and  the  ckimants,  who 
were  the  real  raisers,  put  in  a  condescendence,  stating 
the  fund  to  be  the  amount  of  a  half  year's  rent,  due 
to  them  as  trustees.  During  this  discussion,  the 
raisers  mored  the  Lord  Ordinary  that  one  of  the  trus- 
tees, who  were  three  in  number,  should  he  ordained 
to  sist  a  mandatary,  on  the  allegation  that  he  had  left 
the  kingdom.  The  Lord  Ordinary  allowed  them  to 
put  in  a  minute  as  to  this,  and  as  to  the  reapo risibility 
of  another  of  the  other  trustees  who  held  a  mandate. 
The  raisers  put  in  a  minute,  containing  a  considerable 
portion  of  argumentative  matter.  This  was  objected 
to  by  the  claimants,  who  maintained,  that  the  raisers 
ought  merely  to  have  stated  articoUtely  their  allegn- 
tions,  witboutargument.  Lord  Mackeniie,  Ordinary, 
sustained  this  objection,  and  appointed  the  raisers  to 
amend  their  minute,  by  expunging  from  it  the  argu- 
menL 

Lord  Ordinary,  Mackeniie Ael.  Jamesnn  and  Pateraon ; 

Wotbenpoon&  Hark,  W.S.,  Agents.— ^».  P.  Robctiioo  ti 
J.  AodenoBi  John  U'GUI,  Agenu— [/.r.H.J 


Itt  February  1831. 

No.  200.— James  Millar,  Parturr,  v.  Helb» 

Paton.  Defender. 

Bankrupt— Act  1621, c.  18.— n<  Lord  Ontinarf  T^tutdlon. 

dua  tki  TeKaidatioK  oj  a  eunrttl  ttau,  ahkotif,k  no  emiiitra- 
(fan  or  prict  wni  atlrgtti  10  kaM  bttn  girtn  for  it — ti  btiag 
a»errtd  that  Ike  teatt  «u  not  a  taluabtc  ntycct. 

The  ptiTSuer  as  a  creditor,  and  as  trustee  for  the 
other  creditors  of  John  Stevenson,  who  bad  possessed 
a  lease  for  nineteen  years  from  Whitsunday  1818, 
under  the  defender,  brought  an  action  of  reduction  of 
a  rennnciation  of  this  lease,  bearing  to  be  dated  9th 
September  1827,  on  various  grounds,  and,  inter  alia,' 
on  the  Act  1621.  In  defence,  it  was  maintained,  that 
the  lease  waa  not  of  any  value  to  the  tenant;  that  the 
renunciation  was  a  bona  fide  contract,  and  was  in  no 
way  in  prejudice  of  Stevenson's  creditors,  and  there- 
fore was  not  reducible  under  the  Act  1631,  chap.  18. 
It  was  further  alleged  by  the  defender,  that  Steven- 
son was  solvent  at  the  time  it  waa  granted.  The 
pursuer,  on  the  other  hand,  alleged  that  the  lease  was 
valuable,  and  that  the  property  would  yield  a  large 
surplus  rent,  and  that  Stevenson  was  then  insolvent : 
and  he  contended,  that  there  were  materials  before 
the  Lord  Ordinary  for  reducing  the  renundation,  in 
respect  that  the  defender  did  not  allege  that  she  gave 
any  consideration  for  the  renunciation,  and  the  cre- 
ditors were  therefore  entitled  to  recover  the  lease, 
which  they  oonoeired  to  be  a  valuable  subject ;  and 
that  the  terms  of  the  rennnciation  necessarily  inferred 
that  Stevenson  was  then  in  a  state  of  insolvency. 
The  Lord  Ordinary  (MoncreiflPj  held,  that  it  could 
not  be  presomed  that  the  lease  was  of  any  value  to 
the  tenant,  or  that,  in  the  Ace  of  the  allegation  of 
solvency,  the  reverse  could  be  ossnmed.  His  Lord- 
ship therefore  remitted  the  cause  to  the  jury  roll,  to 
prepare  isiues. 

Lord    Ordinary,   Moncreiff. — Aa.   Jsmeson   and   Neavet ; 

Campbell  and  Macriowall,  8.8.  C  Agents AU.  J.  Anderson  j 

John  CuUen,  W.S.,  AgeaL-^/.  ir.^.] 
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Sth  February  1834. 
No.  201. — Edward  Railton,  Advocator,  v.  John 
Jacqces  &  Mandatories,  Reipondentt. 
PiocMs— Record— Act  of  Sederunt,  Ilth  3n\f  1828,  lect.  25,— 
Ifhtrt  an  adsocntar  olijeeti  10  the  Inftrior  Court  reconi,  lie  ought 
In  lodge  teaioni  of  advocatiaa  cotifined  In  IM$  point,  ilaling  in 
iriai  reipeel  Ike  reeord  mu  inproiier  or  dejeeiae — Pkat  in  ta» 
ihonU  not  be  lodged. 

In  tilts  CMB,  the  Sheriff  of  Lsnarkabtre,  before  whom 
the  acUon  had  been  bruaght,  closed  the  record  on 
condesoendence*  and  antwen,  nnd  proBonnced  a  final 
judgmenL  An  advocation  having'  been  brongbt,  ttie 
Kdrocator  lodged  with  hii  letter*  a  note  of  adititional 

fleas  in  law  ;  and  as  he  oMected  to  the  record  in  the 
nfertor  Court,  aa  both  de^ti?e in  point  of  *tatement, 
end  irreffuUr  in  point  of  form,  he  stated  as  one  of  hia 
pleas  in  law,  that  a  new  record  sbonld  be  made  up  in 
Ibia  Conrt.  Lord  Mackensie,  Ordinary,  held,  that  a 
note  of  pleas  in  law  ought  onljr  to  be  giren  in  whero 
the  Inferior  Court  record  waa  not  objected  to,  and 
that  where  it  nxu  objected  to,  the  party  objecting 
iibould  put  in  reasons  of  adrocation,  confined  to  that 
point,  and  setting  forth  the  points  in  which  the  record 
waa  defectivelj  or  improjwrly  prepared.  This  his 
Lordship  held  to  be  the  proper  constraction  of  the 
25th  section  of  the  Act  of  Sederunt,  and  therefore 
allowed  the  adrooitor  to  withdraw  his  pleas  in  law, 
and  to  lodge  such  reasons  of  advocation. 

Loril  Ordinary,  HsckenEJe Act.  J.  Andenan ;  John  Cul- 

Irn,  W.S.,  Agent.— ^b.  horj;   Oitmn-Craiga,  Wardtsw  and 
Dslziel,  W.S.,  Agentt—lJ.lF.B.] 


JURY  CAUSE. 

27lk  January  1834. 
No.  202. —  William   Fair,  Purtuer,  v.  Thomas 
Barclat  AMD  Jaues  Hoopek  Dawsoh,  D^ea- 
den. 

IHmsgM — Libel — Defamation — /.  Hdd  reltpatu  lo  hifir  4a- 
nustei  agaitul  Ihe  prnler  and  pMuher,  and  editor  and  proprie- 
tor of  a  ntmipaiier,  that  it  wu  fitieiy  ilated  in  the  neitipaper, 
ttal  a  parif  Mad  limtenetl  la  remote  hit  lenenl  unten  he  voted 

■  Jar  a  purHtalmr  etndidale  at  a  repmenlaliBa  lo   Pariianunl 

'  11.  Cinuwiunicet  ■■  vMek  the  j*ry  at—rdni  omlf  li.  af  da- 
magei/ar  me*  a  HM,  thaugi  Ue  d^tadert  kad  mderlaien  lo 
prove  the  vcritsa,  and/aHed. 

.  The  pursuer,  who  is  agent  for  the  British  Linen 
Company  Bank  at  Jedburgh,  brought  an  action  for 
dunagea  agumt  Mr  Bcrclar,  as  the  printer  and  pub- 
lisher,  «nd  Mr  Dawson  aa  tneeditorandpnwriatorof 
the  Kelio  Chronicle,  on  the  ground  tliat,  in  No.  15  of 
said  newspaper,  pnblisked  in  Jane  1832,  there  had 
been  inaerteffl  a  letter,  setting  forth  that  a  keen  canraaa 
hnd  eommeneod  fur  the  representation  of  the  Jed- 
bnrgh  district  of  bar^s,  between  Mr  Blflunrt  of  Al- 
derstoo  and  Lord  Maitland,  tfaehtrerof  whom,  bang 
in  danger  of  losing  the  burghs  whidi  be  had  for  many 
yeara  represented  nndw  the  close  system,  bad  reaorted 
to  tke  most  base  and  undne  means  to  t^tain  a  majo- 
rity of  Totes,  and  mentioning  three  instances  of  te- 
nants who  were  ordered  by  their  landlords  to  vole 
for  Lord  Maitland.  or  remove;  and,  inter  alia,  one 
"  who  rents  a  few  Gelds  from  a  mntleauui  oooneoted 
with  the  British  Linen  Company  Bank,"  and  who  "  had 


also  his  choice  either  to  vote  for  the  s^n  of  the  hman 
of  Lauderdale,  or  flit."  The  summons  farther  stated, 
that  the  gentleman  here  meant  was  the  panoer,  and 
that  this  statement  was  falve,  calumnious  and  iojori- 
ons,  and  calculated  to  injure  the  punaer,  and  there- 
fore concluded  fur  £1000  of  damages  and  espentes. 
In  their  defences,  and  also  in  their  answers  and  re- 
vised answers  tu  the  pursuer's  condescendence,  the  de- 
fenders stated,  that  at  the  time  the  letter  in  queitioa 
waa  inserted,  they  did  not  know  the  pnrsuar  eves  by 
name,  but  that  they  had  made  inquiry,  and  ascertain' 
ed  that  the  statement  in  question  wa*  true,  anil  a 
matter  of  notoriety  in  the  oeighbonrhuod.  They  alio 

C leaded  the  great  pnblie  exutement  at  the  time,  fw- 
tg  the  first  election  nnder  the  Keform  Bill,  and  IVr- 
tber,  that  they  had  disclosed  the  name  of  the  author, 
and  bad  no  malice  against  the  pnrauer.  The  iunN 
were,  \tt,  Wliether  the  foresaid  passage  was  inserted 
in  the  said  newspaper,  and  meant  "  that  the  pursuer 
threatened  to  remove  a  tenant  tinleis  he  woold  pro- 
mise to  vote  for  the  said  candidate ;  or  that  be,  tba 
pursaer,  resorted  to  the  most  base  and  andue  mesDs 
to  obtain  a  majority  of  votes  for  the  said  candidate 
•n  the  said  election  T'  "  or  Hd,  Whether,  on  a  day  be- 
tween the  16th  of  March  and  the  16th  Jane  WM,  tbe 
pursuer  iofut-med  David  Murdie,  a  tenant  of  certain 
fields,  tbe  prof)erty  of  tbe  pursuer,  that  he  must  either 
vote  for  tbe  said  candidate,  or  flit  from  the  said  fields  ?" 

The  following  witnesses  were  adduced  at  the  trial 
on  belialf  of  the  pursuer : — 

Mr  Morton,  tnwn-clerk  of  Jedbnrgh,  had  known 
Mr  Fair  fur  60  years.  He  was  a  respectable,  mild 
and  humane  man.  Knew  from  Mr  Fair's  character 
tbe  statement  could  not  be  true,  otherwise  would  have 
thought  the  worse  of  him  for  iL  Never  heard  there- 
portl>efore  be  saw  it  in  the  oewspeper. 

Mr  John  Rviher/brd,  monnfnctnrer,  Jedbnrgb,  had 
known  Mr  Fair  for  26  y^ari.  He  was  a  very  respect- 
able man.  Witness  applied  the  paragraph  to  him  tt 
once.  Never  heard  the  report  before.  Had  he  be- 
lieved the  statement,  and  could  have  got  his  bosiosM 
done  elsewhere,  he  would  have  preferred  it.  Knew 
it  was  not  trne- 

Mr  John  Robertton,  present  provpst  of  Jedbnr^ 
knew  Mr  Ftur.  He  waa  a  councillor  of  the  burgh,  ud 
a  very  respectable  man.  Saw  tbe  paragraph ;  tbonght 
it  might  injure  Mr  Fair  with  his  employers,  but  knew 
it  was  not  trne.  Never  heard  the  report  previously, 
bat  it  was  much  talked  of  afterwards. 

Mr  Walter  Cook,  W.S^  is  a  Director  of  the  Bank 
of  Scotland — shewn  tbe  paragraph— considers  the  eon- 
dact  attributed  to  Mr  Fair  would  be  wrtmg  in  a  bank 
went,  who  sbonld  not  interfere  tn  political  afiiun. 
The  Bank  of  Scotland  obliges  all  their  u;enta  not  to 
interfere  in  politics,  though  they  do  not  binder  tbem 
from  voting,  or  from  being  provost  of  a  burgh  or  lav 
agent  for  a  candidate,  except  on  a  canvass.  The  rsn* 
son  of  tbe  reatriction  is,  it  wonfd  be  injurious  to  tba 
Bank. 

.  Mr  Blair  is  treasnrer  of  tbe  Bank  of  Scotland,  and 
waa  formerly  manager  of  tbe  British  Linen  Cumpsny. 
Would  consider  sneh  condnct  as  that  imputed  to  Mr 
Fair,  calcdi^ed  to  injure. him  with  hia  employers. 

Mr  Corrie  is  present  manager  of  tbe  British  lAtM 
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Company.  CoDaiden  the  conduct  impn ted  to  Mr  Fliir 
■nighthHTebeeniodirectlyinjurioDStotheBtink.  Onljr 
heard  of  the  matter  incidentally.  There  trai  no  com- 
plaint made  by  the  Bank  against  Mr  Fair.  Their 
ajfsnta  are  not  allowed  to  interFere  in  poiitiB*.  Their 
a^nt  At  Kelso  is  the  political  agvnt  of  Lord  John 
Seott:  So  is  their  agent  at  Hawick ;  and  ao  r>  their 
agent  at  Melruae. 

David  Murdie  bnowa  Mr  Fair,  and  is  hii  tenanL 
Mr  Fair  reqae«tec)  him  to  rote  for  Lord  Maitland. 
He  uM  be  would  conaider.  Told  Mr  Fair  two  or 
three  days  aft^rirardB,  that  he  wiilied  to  gire  no  rote, 
bat  that  he  rather  leant  to  tho  tide  of  refonn.  Said 
that  he  wa*  afraid  if  he  were  to  rote  for  Lord  Mait- 
land, 8)  he  dealt  in  batter,  &c  itwoold  hart  him  with 
his  ciittomera,  who  were  reformers.  Mr  Fairaniwered, 
far  be  it  from  me  to  a^k  yon  to  do  anything  which 
woold  hart  yon.  No  more  paaaed.  There  was  no 
threat.  Considered  liimielf  quite  free.  Hasdealtwtth 
Mr  Fair  for  thirty  years,  and  always  foond  him  kind. 
The  paragraph  in  qaestion  rexed  witness  sorely,  aa 
be  was  afraid  it  would  be  thoaght  to  coma  from  him : 
and  he  knew  it  was  not  true.  The  country  agent  of 
the  defender!  came  to  witness  on  a  Sunday  evening, 
and  asked  him  as  to  the  report.  Witness  told  bim  it 
was  a  great  lie.  This  statement  waa  taken  down  and 
signed  by  witness.  This  waa  a  few  daya  after  the 
paper  waa  published. 

The  defenders  led  no  evidence. 


mpcclMliilrtf.  But  tbe  quealion  was,  whettier  it  was 
culated  to  injure  Mr  Fair,  silualed  at  he  waa,  ■  bank  agent,  and 
r«>poniib]e  to  bit  emploferi?  It  muat  clrarly  injure  anj  bbik 
to  be  Goinidered  the  organ  of  a  party.  Tber  mj  Cbejr  do  not 
object  to  their  agents  voting.  It  would  be  illegal  if  tbey  did 
M.  The  Legislature  ba*  given  certaia  indiriduela  the  privilege, 
and  the  banki  are  not  entitled  to  take  it  from  tfaem.  But  it  is 
different  to  allotr  their  agents  lo  be  political  agents.  Here  is  a 
gentleman  who  is  ronrener  of  the  county, — was  s  magistriite  of 
tbe  burgb,  and  ig  now  s  councillor  and  s  bank  agent,  and  v:ta  it 
not  calculated  to  injure  him  to  nwke  such  a  stMement  1  I 
•hould  not  be  doing  my  duty  if  I  did  not  Bay  that  it  wai.  Then 
SI  to  damages,  it  ia  said  they  should  be  Tvomina'.  I  am  bound 
Id  cay,  that  the  caws  of  Innes  and  Lord  Archibald  Hamilton, 
referred  to  by  the  defenders'  coim*el,  prove  only  wliat  was  done 
in  the  circnmniancea  of  those  caaes.  We  mu^t  look  to  the  cir. 
cumatanccs  of  this  pirticular  case.  Tbe  defenders  say,  [bey 
esriy  diadosed  the  nsme  of  the  writer  of  the  letter.  It  is  ad. 
mitted  by  tlie  pursuer,  thai  one  of  tbe  defenders  ineii'lloned  the 
name  of  tbe  all^erl  uriter,  but  it  is  denied  that  tliin  wax  done 
early.  Ii  i«  alio  admitted,  that  no  action  was  brou^bt  sgainat 
tbe  author.  As  to  tbe  disclostire,  it  would  hire  been  saTlAfac- 
tury  lo  bare  seen  a  little  mure  of  tbe  whole  matter.  If  the  writer 
wu  ■  very  obicare  pctaan,  or  not  in  the  district,  it  might  have 
been  difficult  to  find  him  out.  Then  we  must  look  lo  ibis,  that 
the  defenders  still  averred  the  BtaiemenC  to  be  true,  wlncb  goes 
far  to  lake  off  the  effect  of  giving  up  ihe  suibor.  Had  the  de- 
fenders disclosed  (he  nuthor'a  name,  and  said  iht-y  knew  nothing 
of  the  truth  of  tbe  staicraent.  I  agree  thst  the  defenders"  argu- 
meni,  that  tbey  could  merely  have  been  considered  aa  "Ineau- 
tiotis,"  would  hare  been  entitled  to  gnut  weight.  Hut  when 
the  defenders  sdhere  to  tbe  trutb  of  tbe  statement,  and  take  an 
issue  on  tbst  point,  it  kikes  away  the  principle  on  which  such  a 
defence'  ifc  rested.  If,  ihererore,  the  jaiy  he  salisfied  lh.it  the 
'publicatioii  of  the  libel  Is  brought  hoiuu  lu  the  defciidcru,  and 
that  it  IH  injurious  and  false,  tbvi<theuiils  thing  for cuiisideruiiun 
Vob.  VI. 


buld  Hantilton'i  case,  bis  Lordship  instructed  his  counsel  to 
state,  that  he  did  not  want  damagea.  I  do  not  tar  whether  the 
jury  there  were  right  or  wrong  in  their  vcidict,  but  this  esse 
mutt  b«  taken  on  its  owu  circumttsoces. 

The  jury  found  for  the  parsuer,  damages  la. 

First  Dirisioo.— .fd.  D.  M'Neilt  and  Neaves ;  Aleitndet 
Doi^as.  W.S.,  Agent. — Alt.  Solicitor-General  (Cockburn)  and 
Thomas  Maidandj  David  Brown,  Jua.,  W.S.,  Agent {G.  D.} 

TEIND  COVRT. 

Sih  February  1834. 
No.  203. — Robert  Smyths,  Pursuer,  o.  TmbRev, 
William  Listok,  asd  tub  Opficebb  op  Statk, 
andOthbbs,  Dejendett. 

Teindt — Valu.ition— /.  jI  luitaUalian  ef  leiruli,  madt  under 
aulAorUg  of  tie  Canmiaian  1627,  bul  not  reitarUd  iefert  ihi 
Sial-U  1633,  c.  19.  nor  befirt  I&A  Jum  1633,  vken  tht  cer~ 
li/icalion  of  lie  Hij»  Commiuton  agnintt  ail  lui-talvaliom  no* 
then  reporiad,  took  tffecl,  mag.  nolaiihUnHding,  ti  afprartd  of 
tg  the  fraat*  Teiad  CbuH—IT.  CircamUaiu—  in  mkiek  held 
tun  proeed  thai  laajt  tBere,  at  tie  dale  ef  Ihe  ini-ValHalita,  lit  a 
diffeeenl  paH-'k  Jnim  thai  ia  ittiidi  Ihe  mbvalualvin  bore  that 
thru  amtilualal.—lll.  QaeUionTaited,  tehnhe'.tuppoang  ikt 
taiiila  mere  in  o  diffirenl  fmriihfran  thai  ai  a  /mrt  of  which  Ikeg 
vHTt  viylueil,  ikii  oftjccJ.'S'i  wauld  be  falsi  lo  the  ealaatian  f — IV. 
Circumilaitcm  ia  which  httd,  thai  a  paiVjf  wai  nol  barred  from 
Jouudi»g  en  lAs  tub-mliiaiiiin  by  tHe  pUat  of  ret  judicata  anil 
derelicUon,  grouttded  on  llie  premdia^i  in  lubMeijuenl  localiliei. 

On  12lh  May  IbiS,  Mr  Smythe.of  Meth re n,  rais- 
ed a  aummons  of  approbation  befofo  the  Court  of  Set- 
iion,  aa  commissionera  of  teinds,  to  hare  a  report  of 
the  sub-corn  missionerii  fur  valuing  tlie  stock  ana  teind 
of  lands  in  tbe  Presbytery  of  Perth,  npprored  of, 
...  .,.^(j  J,  .  .™,    __.  L___ 
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which  report  waa  dated  25th  August  1633,  and  bore, 
that  tbe  "  milne  landis  of  Pitcairnu"  (now  helongir- 
to  the  pursuer)  "  payit,  and  now  payta  yearlie  of  stoi 
and  tnind,  aught  holla  victual  foresaid  (that  is,  twa 
pairt  meal,  third  pairt  bear),  and  may  pey  in  time  tiuin- 
ing  of  constant  yearly  rent  in  stock  and  teind,  sax  bolla 
victual  furesnid.  Tbe  titular  ofthe  teinds  of  tbe  parish 
oF  Tibbermnir,  in  which  the  said  lands  were  alleged  to 
have  Inin  at  the  date  of  tbe  raloation,  and  the  titular 
of  the  teinds  of  the  parish  of  Redgorton,  in  «rhi<A 
they  had  been  fonnd  now  tu  lie,  by  decree  of  the  Teind 
Court,  dated  24th  November  1H24>,  pronounced  in  a 
procesa  of  augmentation  and  litcality  of  the  aiipend 
of  the  parish  of  Tibbermnir,  were  called  as  partien 
to  thi«  action.  Defences  were  lodged  for  the  Reverend 
Mr  Liston,  minister  of  Redgorton,  pleading.  That 
tbe  mill  lands  of  Pituairn  never  belonged  to  the  pa- 
riah of  Tibbermuir,  as  a  part  of  which  they  were  said 
to  have  been  valoed,  but  on  the  contrary  formed  a 
part  of  the  old  parish  of  St  Serl"*,  from  which  they 
were  di*jiiined,  and  annexed  to  the  parish  of  Red- 
gorton, before  the  date  ofthe  valoation  in  question; 
'i'hat  the  siib-valaatifm  founded  on  was  null,  from  not 
having  been  reported  before  3d  June  16.i3,  when  tbe 
certiticHtiui)  agitinst  nil  valuations  not  then  reported 
took  effect;  and  that  in  subiequent  processes  of  aug- 
mciitatiou  of  the  parish,  of  the  stipend  of  itedgortun, 
No.  XVI. 
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the  Inndi  had  been  localled  vn  to  tin  extent  inoonaistent 
with  the  sab-TBlnation  which  had  neVer^een  approv- 
ed of  by  the'Hlgh  ComtniHion.  A  record  baTnig  btien 
made  up,  and  cases  ordered,  the  pursuer  pleaded — 1. 
The  present  Teind  Court  is  antlrorised  to  receive  and 
approve  of  the  reportH  of  tab-comniiMionera  appoint- 
ed tiTider  former  High  Coram iisiona.  The. ■uO'Coni-- 
mimioneVs  uf  the  Preibnery  of  Perth  4ere  appoint- 
ed under  the  original  Teind  CommiBsion  isibed.  by 
Cliarles  I.  in  1627.  A  new  commiation  wai  appoint- 
ed bjr  163S,  c.  19,'^itli  power  to  appoint  tuD-com- 
misiioTiera,  as  also  "  to  receive  the  reports  from  the 
•ub-commiMioiiers,  appointed  witliin  ilke  preibyterle, 
of  the  valuation  uf  whatsoever  teiiids,  led  and  deduced 
befutv  theni,  according  to  the  tenor  of  the  anb-corn- 
Riifsions  direct  to  that  effect,  and  to  allow  or  disallow 
the  «ame,  accnrding  as  (be  name  shall  be  found  agree- 
Kble  or  disagrpeable,  from  the  tenor  of  their  aub-com- 
misgiona."  The  powers  granted  to  these  commistion- 
era  were  expresaly  tranaferred  to  the  present  Teind 
Court  by  the  Act  of  Parliameat  1707,  c.  9,  which 
authorises  the  Lords  of  Session  "  to  determine  in  all 
valuations  and  sales  ofteinds,  Sio.  conform  totherolea 
laid  down,  and  powers  granted  by  the  nineteenth  Act 
'  of  the  Parliament  1633."  Tlie. report  founded  on  was 
no  doubt  not  lodged  before  3d  Jone  1633,  in  terms  of 
the  certification  prunonnced  by  the  High  Cummisgion 
on  15th  March  1633,  bnt  the  delay  is  accounted  for 
by  the  circnmatance  mentioned  by  the  defender,  that 
an  appeal  had  been  taken  to  the  ensuing  Parliament 
against  the  proceedings  of  the  sob-commisaioners, 
whicli,  though  not  afterwards  prosecnted,  aiated  pro- 
cedure during  its  pendency.  Beaidea,  that  certifica- 
tion was  not  followed  by  any  decree:  and  at. all  events, 
the  objection  ia  removed  by  the  aubaequent  Statute, 
1633,  c.  19,  the.wordaof  which  are  above  q'uQted, 
and  whicti  authoriaea  the  commiasionera  to  receive 
such  valuationa,  whether  reported  or  not :  Tbat  the 
■ub-raluation  in  queKtion,  although  not  reported,  had 
been  made  before  15th  March  1633,  a>  appears  from 
the  fact,  that  the  lands  are  therein  described  aa  "  per- 
taining to  Mungo,  Master  of  Stormunt,"  wh^eas  that 
individual  became  Viscount  of  Stormont  by  the  death 
of  David  tbe  Grat  Vlscoufit,  on  27th  Ayguat  1631. 
Tbe  report  in  qaeation  haa  been  repeatedly  approved 
of  in  regard  to  the  vaination  of  variona  lands  oon- 
tainod  in  it^^lf;  The  lands  were  properly  vaJoed  aa 
situated  in  tbe  pariah  of  .Tibbermuir;  and  the  titular 
and  minister  of  that  pariah,  and  the  heritoi;  of  the 
lands,  were  the  proper  peraona  to  be  calfed  aa  parties 
to  iU  There  never  was  such  a  pariah  ai  that  of  St 
Serf's,  diatinct  from  Redgorton,  and  from  this  last 

E Irish  the  lands  were  disjoined  and  annexed  to  Tib* 
ermuir,  at  least  quoad  civilia,  before  the  date  of  the 
valuation  in  question.  ^In  anpport  of  thia  averment, 
the  valuation  itaelf  and  variona  records  and  docn- 
ments  were  referred  to.) — III.  Alexander,  bishop  of 
Dunlwld  was  called,  and  appeared  as  the  titular  of  the 
teinda  of  these  particular  lands,  not  aa  titular  of  the 
pariah  of  Tibbermuir, — the  heritor  of  tbe  lands  wa| 
also  called,  and  appeared,  as  well  aa  the  Procurator- 
fiscal  appointed  by  the  sub-commisoioners,  so  that, 
although  the  landa  had  been  nnited  to  Redgorton,  that 
circumstance  would  not  ajG^t  the  validity  of  the  tb- 


■  nation  ;  aqd  thoagh  the.miiHiter  of  Redgorten  was 
not  cited,  thafwas  of  n^  conaeqaenee.aa  he  waa  mere- 
ly stipendiary.) — IV.  The  report  of  the  sub-commit- 
tronera  has  not  been  derelin  qui  shed  by  the  deereela 
of  locality  founded  on.  It  is  trae  that  a  chalder  of 
victoal  WM  laid  on  tho  landa  in  the  locality  of  ked- 
gortoh  in  16S0,  bni  it  ia  denied  tbat  this  chalder  eX' 
ceeded  tbe  teinds  of  the  landa  aa  vnkied  by  the  SLb: 
commissi on^ra.  At  all  eventa,  that  decree  of  locality 
having  been  pronounced  during  the  Usnrpation,  iru 
arlnnlTed  by  the  general  Resciasory  Act  1661,  c  9,  and 
inasmuch  aa  it  prejudged  the  bishop  of  Dunlield,  ws* 
excepted  from  the  beneSt  of  the  Act  1633,  c  38.  Be- 
aideg,the  titular  waa  not  called  aa  a  party  to  that  lo* 
cafity,  ahd  ttr  waa  prononoced  n  absence  uf  the  pro- 
prietor of  the  landa.  Horning  was  raised  by  the  mi- 
niateronthis  decree  in  1718,  bst  aaspensions  were 
presented  for  certain  Heritor*;  and  althoagh  a  de- 
cree waa  pronounced  in  17  IS,  finding  the  tsttws  urt 
derly  proceeded,  this  decree  was  brought  under  re- 
view, and  the  suspensions  were  never  finally  disposed 
of.  The  decree  was  abandoned  by  the  minister,  and 
a  new  decreet  of  locality- obtained  in  1731,  in  which 
the  cbalder  of  victual  laid  on  the  mill  lands  of  Pit> 
cairn  waa  totally  omitted.  A  procesa  of  angmentatioa 
was  again  raised  by  the  minister  of  Redgocton  ia 
1769,  and  an  interim  locality  arranged,  which  con- 
tinued to  be  the  rule  of  payment  till  the  date  of  the 
pending  process  raised  by  the  defender  ip  1813,  hoi 
it  is  dented  that  in  tbeae  interim  localities  the  lands 
were  localted  to  a  sreater  extent  than  the  aob-yalni- 
tionof  16.15  wouJa  have  warranted.  The  decree  of 
locality  of  l'650,  and  the  decree  in  the  an  sponsion*  of 
1718,  are  both  long  since  prescribed,  no  poaaesaiun 
having  followed  on  either  of  them. 

Tbe  defender  pleaded — I.  The  valuation  of  the  sub- 
commissioners  not  being  dated  till  1635,  waa  altogethpr 
ineffectual  and  irrepi — the'  office  and  the  power  of  the 
sub-commissionerx  .having  long  before  expired,  and  the 
heritors  beinff  expressly  barred  by  tbe  certificatioa 

fironounced  by  tbe  High  Commission  from  any  va- 
uation  or  prooation  before  the  sub-fcommiaaioners. — 
The  certificiitian  pronounced  by  tbe  High  Commit 
tion  waa  dated  lat  March  163^  and  bore  'that  a  pro^ 
rogation  of  the  tifnfe  fur  tho  aub-commisgioner«  lodging 
their  reports  to  the  first  sederunt  day  in  June  that 
year,  "  with  certification  to  them  that  sail  neglect  this 
favour  and  benefite  now  offered,  and  sfaawne  onto 
thame,  that  not  only  tall  the  sob-commissioners  be 
pnnishcd  and  fyned  according  to  the  certification' of 
the  last  letters,  hot  the  heri tours  and  titulars  sail  be 
debarred  fra  all  valuation  and  benefit  of  probation  be- 
fore the  Bub-commisaionera,  and  shall  be  conveened  al 
the  instance  of  bis  Majesty's  Advocate,  before  tbe 
Lords  and  othera  of  the  Great  Commisaion,  at  Halymd 
Hoas,  qohilk  ia  the  ordinar  place  of  thair  residence, 
there  to  hear  and  aee  thair  valaatiouns  and  prohatioun 
thereof  led  and  deduced  before  thame,  and  ordains 
letters  to  be  direct  to  make  publication  hereof^"  Ac- 
On  the  Sth  of  Jane  1633,  the  prorogated  period  for 
the  repoft  of  the  aub-eommisniuners  being  -expired, 
the  Lord  AdvocHte,  inferring  to  and  reciting  the  terma 
of  the  proclamation  of  Klarch,  "  and  the  aub-commis- 
aiunersi  titular*,  and  heritonrs,  being  callit,  and  nane 
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of  them-eoinpetmnd-io  make  their,  report,  hit  Ma- 
jettie'a  said  Ailrocate  nsked  insttnraentii  opnn  the  pr(M 
dncttoun  of  the  anid  Tetters,  and  prol««bed  (hat  ths 
ceriiScRlinn  contamit  ttipretn  might  pnsi  af^tis  the 
mid  lab-eommiiiioneM,  titnlarv,  and  heriloun."  The 
Sinlute  1633  supemeded  the  High  CommiHion  ittelf, 
and  of  conr*B  rIro  the  nab-commiiiioi),  and  appointed 
ne«r  commisiionerti,  who  did  not  renew  the  aab^coni- 
miMion  fof  the  Preabjtery  of  Perth,  or  recvynin  ita 
aathorit^.  Neither  hnd  tfait  new  cnmniiMion  powAr 
io' completer  n  depending' raliiation,  although  they 
might  hare  ordered  a  new  one.  The  raloatiun  of 
1C35  ha*  no  doubt  been  anstained  in  other  ciieef,  bat 
In  thete  the  preaent  objection  was  not  railed,  and  if 
it  l>e  well-fonnded,  it  conid  not  be  oared  by  the  ae- 
qoiatcence  of  third  parties. — II.  The  proceed! nn  of 
the  aDb-commiaaioneri  were  altogether  ineffectnal  and 
null,  from  the  want  of  proper  parties,  the  lands  being 
valued  OS  in  the  parish  of  Tibbermnir,  while,  in  reality, 
they  were  comprehended  in.  the  pariah  of  Kedgorton, 
and  the  persons  truly  interested  not  having  Keen  parties 
to  the  Taluation.  The  mill  and  mill  lands  of  Pit' 
cnirn  appear  to  have  nriginallr  fanned  .part  of  the 
ancient  parish  of  St  Serf's,  which  was  annexed  to  Red- 
gorion  long^  prior  to' 1635.  (In  proof  of  this,  the  de- 
fender referred  to  various  records  and  documents.)— 
III.  It  does  not  appear  that  the  minister  of  Red- 
gerton  wa^  stipendiary  in  the  sense  that  he  had  no 
interest  in  the  teinds  separate  from  the  titalar.  As 
to  the  latter,  again,  he  woscited  aa  titular  of  the  teindt 
of  Tibbernniir,  and  was  a  party  in  so  far  ohly'as  that 
parish  was  concerned.  If  therefore  the  lands  were  in 
the  parish  of  Redgorton,  the  valuation  is  inept. — IV. 
The  val nation  in  ques'tion,  if  even  truly  ana  l^atly 
made,  has  been  completely  relinquished  and  abandoned 
by  the  pursuer  and  his  authors  ;  and  the  pursuer  can- 
not now  recur  to  it,  to  the  effect  pfhavln{f  it  approved 
asajnst  and  correct  raluation,  of  ef  founding  upon  it 
in  defence  against  his  liability  for  full  teind.  The  de- 
cree prononnced  in  1718,  in  the  process  of  sutpension 
of  lh»  charge  on  the  decree  of  locality  at  1G50,  forms 
a  rrM  Judicata  ^a  to  the  validity  of- that  decree  of 
locality,  so  far  a>  concerns  the  lands  of  Pitcfim  ;  and 
those  two  decrees  completely  bar  the  proprietor  of  the 
lands  of  Pitcaim  from  founding  any  plea,  in  pnrsait, 
defence,  or  exception,  on  the  tub-valuation  in  ques- 
tion. The  puranen'  anthora  are  not  alleged  to  nave 
challenged  toe  decree  of  locality  of  1650,  or  the  de- 
cree in  the  auspension  of  171B.  The  lands  in  ques- 
tion were  alto  localled  to  a  much  greater  extent  than 
the  Bub-raluation  would  have  warranted  in  the  pro- 
cesses of  augmentation  brought  in  I76S  and  1794,  and 
the  increased  amount  has  been  paid  ever  since. 

The  Lord  Ordinary  (Moncreiff)  made  aviaandum 
to  the  Conrt,  with  the  following  note: 

"  Thia  being  an  action  of  approbation,  tbe  eaoae  must,  of 
conne,  be  reported.  But  tbe  Lord  Ordinary  luhjoina  tfae 
views  which  hare  occurred  to  him : — I.  Tbe  Lord  Ordiiurf  ta 
cteittlf  of  opinion,  that  tbe  plea  of  tbe  defender,  faanded  on  the 
circumatance  of  tbe  sub-nlualion  not  baving  been  reported  till 
1635,  ia  alLogetber  untenable.  The  evidenee  derived  from  the 
fact,  that  the  Maater  of  Stormont,  in  whose  name  tfae  raluation 
waa  made,  bad  ceaied  to  bear  that  dedgnalion  on  the  37(h 
August  1631,  Bppeara  to  ba  m  satiafsetory  as  csa  reaionably  be 


expected,  poit  lantim  lempmii.  that  the  ralnstion  had  been  made 
before  that  dale.  And,  without  going  into  tbe  particular  points 
Of  the  argument,  the  Lord  Ordifiiry  ibinkx  that  it  i«  a  great  deal' 
too  late  to  mnintain  now.'tliut  no  aub-riiluation  b;  tfae  iiub-roni. 
mi.iaionera,  under  the  Comoiiuion  16127,  ean  be  approved  of, 
unlets  it  was  reported  in  conrormitr  to  the  order  of  the  High 
CommiHion  on  tbe  Hlh  March  1633,  or  before  the  Statute 
1633.     Msnf  aub-TiiluationiH)  lituated  baTe  been'appraved  of. 


V  Uielj.  i: 


The 


Cohrt  cannot  giTe  one  law  to  one  heritor,  and  anolfaer  to 
on  the  BBine  deed.  '  But  the  pursuer's  ac^ment  it  alio  quite 
aatiafacEorf  to  the  Loid  Ordinary  on  tbe  f  dndple  of  tbe  ques- 
tion, 2,  The  question,  whether  the  landa  of  Mill  of  Pitcaim 
were  in  the  parish  of  Tibbermuir  at  tbe  date  of  the  aub-rslua- 
tiori,  is  aiptestion  of  fact  or  presumption,  on  toch  written  evi- 
dei)ce,  which  is  all  that  can  be  obtained,  ai  tbe  parliei  have 
brought  forward.  Tbe  Lord  Ordinary  thinks  that  the  defender 
undemleii  the  effect  of  the  aub-raluation  itMlf  in  cbii  question, 
and  mistakes  the  point  of  oiibt.  Tbe  valuation  ii  dear  ai  it 
stands,  and'  bears',  that  these  landi  were  valued  aa  part  of  the 
parish  of  Tibbernniir  ;  and  the  presu'rDi>lion  must  be,  that  tfaey 
were  known  to  bis  sosc  the  time.  The  defender  impeaches  it 
dn  a  deniiU.of  this  fact;  and  he  raust  prqve  that  tbef  arere  not, 
bj  showing  clearlf  that  they  were,  previous  to  1635,  or  rather 
preTious  to  1631,  annexed  to  another  pariah.  It  is  scarcely  in 
tbe  end  di>pi[t>:d,  that  tber  must  be  tsken  to  haTC  been  origiruilly 
part  of  Tibbermuir  parish  ;  atidi  on  the  other  hand,  tbe  pursuer 
concedes  that  thej  were  snaeied  to.  Redgorton  before  the  de- 
cree oTlocalitv  in  1650.  But  the  eiidence  from  the  Preibytery 
records,  on  which  the  defender  relies  for  showing  that  they  were 
annexed  before  1635,  depends  for  its  eScnrj  on  a  supposed  ex'. 
iitcnce  of  St  Serf'a  as  a  separate  parish,  of  which  there  is 
nothing  like  evidence,  tbe  lands  oF  Pilcairn  not  being  st  all  men- 
tioned;  and  it  mi)Bt  also  be  assumed,  that  there  had  been  a  legal 
annexation  pioad  mnia,  and  Dot  a  mere  annexation  juoad  lacni 
by  authority  of  the  church  itaelf.  The  Lch^  Ordinary  thiaka  it 
Tery  improbable  that  a  diajunetion  and  annexstion  had  been 
made  by  the  Commission  1617,  because  be  thinka  that  no  powe' 
to  Bisjoin  parts  of  known  parishes  was  given  to  that  Commis- 
sion. But,  St  all  events,  the  fact  is  not  prored  that  any  such 
thing  took  place ;  and  the  raluation  by  the  lub-commisai oners  is 
a  public  record  .sgainat  it.  At  the  same  time  it  is  very  unsc- 
countabltf.  that  tbe  lands  in  question,  and  various  other  lands, 
aho'uld  be  found  in  1650  to  have  been  effectually  annexed  to 
Redgorton,  and  yet  that  no  trace  of  tbe  fact,  in  any  deed  or  any 

C'Hie  reeotd,  should  exist.  Independent  of  the  point  of  tbcro 
ng  BO  evidence  of  any  recommendation  by  tbe  Preabyteqr, 
Synod,  or  Qeneral  Asaembly,  it  ie  very  singular  that  the  fact , 
ahould  not  appAr  in  the  record  of  (he  Presbyterj' ;  and  it  is  tu 
bi  observed,  (bit  the  records  of  the  Uenenil 'Asaembly.  from 
I63S  downwards,  sri  in  the  hands  of  the  Church.  But  tbe 
Lord  Ordinary  being  of  opinion,  that  tbe  burden  of  impparhing 
the  report  of  the  su  h- com  mi  aii  oners  lies  wilh  the  defender,  .it 
alao,  on  the  whole,  of  opinion,  that  he  has  tailed  in  proving  that 
the  lands  were  not  in  tbe  pariah  of  Tibbermuir  in  Itj^,  as  there 
aec  forth.  3.  If  ii  were  to.be  held  that  the  lands  were  not  in 
the  parish  of  Tibbermuir  at  the  time  oF  the  vslualiun.  tbe  Lord 
Ordinary  would  have  great  doubt  na  roita  legality.  The  absence 
of  tbe  ninisUT  is  not  a  good  objection,  aa  he  wa*  clearly  stipen- 
diary, if  the  titular  was  properly  called,  and  the  proceedings  were 
regular.  But  though  there  is  a  diSTerence  between  this  cesc  and 
thai  of  Kilmallie,  tfae  principle  is  not  altogether  inapplicable  ;  for 
there  might  be  reasons  for  dealing differentlywith  the  valuation, 
with  reference  to  tbe  lands  being  in  the  one  parish  or  In  the 
other  ;  and  if  ihe  titular  or  bis  agents  believed  these  landa  to  be 
in  Redgorton  parish,  they  might  not  find  occasion  to  give  any 
attention  to  the  proceedings  as  to  Tibbermuir,  not  with*  landing 
bis  general  right  of  titutaiiiy.  But,  besides,  would  it  not  be 
such  a  misdescription,  as  to  annul  the  valuation  in  a  question 
with  tbe  minister,  independent  of  any  defect  of  appearsnc«7 
Whether  it  naa  neceaaary  to  call  the  tninislrr  or  nut,  be  had  ■ 
title  to  appear.  The  Lord  Ordirury  moi^t  ronfesa,  however, 
that  the  set,  or  decree  of  the  Commiaiionera,  dated  23d  March 
1631,  ss  given  by  Sir  John  Csnnell,  (Law  of  Par.  p.  33,)  bear- 
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ing.  tbat  tbc  teindi  *t  laml*  anneied  ihould  atill  belong  to  tbe 
original  pariab,  if  iE  reall]>  did  take  Ibe  force  of  Uw  al  that  time, 
iroiild  go  a  great  way  at  once  to  obvinte  itie  objection,  and  (o  ex- 

Elain  how  (be  Unrin  came  to  be  valued  ai  in  Tilibtmiulr,  if  tbey 
ad  been  previouily  annexed  to  Bedfiorton.  But  he  would  re- 
quire more  HUthority  for  thia  before  he  could  decide  on  it.  4. 
'J  he  Lord  Ordinary  is  of  opinion,  Ibnt  tbe  eaplinationa  in  the 
caie  for  the  pursuer  are  luScieOl  to obfiatc  [he  pleaiafrKyiuli- 
caia  and  derelicliiHi." 

The  Cuiirt  concurred  id  the  view  of  the  Lord  Or" 
dinary,  and  proiutunccd  tbe  fulluwiiig  interlocutor ; — 

"  The  Lordi  having  adiised  the  proceedings  in  thia  canae, 
and  the  report  of  Lord  Moncreiff,  Ordinary,  ibey  adhere  to  hii 
liordahip's  opinion,  as  expressed  in  tbe  noles  thereto  subjoined) 
approve  of  tlie  report  uf  tbe  sub-commisBioneri  libelled,  and  de- 
cern in  tbe  approbation  accordingly." 

Punner'a  Anlhoritie?.— (1. 1  Wood's  Peerage,  Vol.  IL  p. 
S3I.  Sir  William  Nairne  v.  Minlt^ter  of  Collaee,  24(b  January 
1723,  Proving  Tenor  of  Decree  of  26tb  February  1668.  Druni- 
mond  V.  Titular  and  Minieler  of  Dunkeld,  before  High  Com- 
niiijsion,2'^d  June  1669,  recorded  on  Petition  of  Earl  of  KinnouU 
2gth  June  1808.  Ear!  of  Kinnoul  t>.  Macdonald,  7(b  June 
1(426;  F.  C.  Lord  Gray  and  Anderson  v.  Dunbar,  22d  May 
17991  Mor.  15.773.  (2.)  Connell  on  Tilhea,  Vol.  L  p.  158. 
Connelt  on  ParieheB,  pp.  15,  26,  and  29.  Statute  1606,  c.  28. 
(3.)  Connetl  on  Tithea,  Vol.  L  p.  432.  Macneil  e.  bliniater 
of  Campbellon,  3d  .tune  1801  i  F.  C,  affirmed  on  Appeal,  20th 
February  1809.  Connell  on  Pariahe!',  pp.  33-4,  App.  p.  21. 
Connell  on  Titbea,  Vol.  III.  pp.  83  and  86.  Mimater  of  Kil- 
nuttie  D.  Duke  of  Gordou,  2Sd  December  1826. 

Defender!'  Authority.— (l.->  Connell  on  Titbes,  Vol.  L  p, 
lAI,  and  relative  Appendix. 

First  Division. — Lord  Ordinary,  Moncreiff. — Ad.  Smytbe; 
Anthony  Murtsy,  W.S.,  AgenL  —  Alt.  Ruthaifurd;  George 
Buiberford,  Agent Teind  Clerk [U.D.] 
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4^A  Februari/  1834. 

No.  204^— Hkmder eon's  Trustees,  Purtueri,  v. 

John  Tclloch,  &c.,  De/enden. 

Proceia — Expenses — Taxation — The  Court   hmting  foviid  thai 

Iht  afeniet  of  fiunacri  and  dtfcadtn  tliouU  it  i/e/roy»rf  oul 

to  bt  taied  in  cantman  Jorm  i  and  Iht  aui/iior  having  taxed 
them  at  bclvm  acent  anil  ctitnl. — thrir  LordiMpi  repelled,  I. 
An  otjeciinn  iy  the  defender!,  Ihat  Ike  iiuriueri'  accauiilt  lAou/d 
huve  been  taird  ai  beiween  party  and  parfy. — II.  Ah  o^jeclion 
by  the  imriurri,  that  lie  nudilirT  hait  diielliiired  a  doim  of  ex- 
ptnteifor  ^30,  incurred  in  f-rthit  itroduel'nru  from  another 
agent,  under  a  diligence  agaimt  fisnert. 

This  CBie,  on  the  merit*,  is  reported  anlea.  Vol.  VI. 
p.  109,  27th  November  IS33.  In  cunaequence  of  an 
arrangement  between  the  Rgenis,  the  folluwing  find- 
ing iriis  introduied  into  the  iiitertucutor  : 

"  In  respect  that  no  opposition  is  msde  to  a  proposal  now 
made  at  the  bar,  ou  tbe  part  of  the  puraneri',  find  that  tbe  ex- 
penies  of  both  parlies  ought  to  be  deliayed  out  of  the  amount 
of  the  lum  cuntained  in  the  bond,  which  is  tbe  subject-matter 
of  this  prucesa,  accurdingly  varying  so  fat  tlie  Lord  Ordinary's 
iniertocutor ;  and  remit  the  accounts,  when  lodged,  to  be  laied 

The  auditor  taxed  the  accounts  ns  between  agent 
and  client.  The  defenders  olijccied  tu  this  mode  uf 
iHsntiuti  uf  tlie  jiiirAtterii'  aceutitit,  uiid  uiaiiilained  that 


it  ought  to  hare  been  tiLxed  as  between  partj  and 
party.  Answered — The  whole  expenses  bona  fide 
incurred  were  to  hnve  been  included.  The  pnrsueri 
have  no  other  fands  from  whtcli  to  take  the  expen- 
ses incurred  ;  and  if  they  do  not  get  them  ont  of  the 
trust-fands,  they  will  have  to  pay  them  out  of  their 
own  pockets.  It  would  be  a  case  of  great  hardship 
to  subject  the  trustees  personally,  especially  as  there 
is  nearly  £lOOD  uf  arrears  of  interest  due  on  said  bond. 
Besides,  the  auditor  has  disallowed  expenses  to  tbe 
amoitnt  of  aboot  £30,  incurred  in  forcing  production 
from  the  late  David  Clyne,  S.S.C^  of  uertaia  doco- 
menta  in  bis  posaession,  under  a  diligence  against 
havers,  and  who,  under  a  reference  to  counsel,  wu 
found  in  the  wrong,  and  liable  in  expenses.  These 
were  necessarily  incurred,  and  prevented  tbe  came 
from  being  hunr  vp,  M  be  threatened  tu  bring  Uke 
award  ander  reduction,  and  take  the  matter  to  tbe 
House  of  Lords.     Replied— No  part  of  the-£30  can 

Sruperly  be  called  expenses  of  this  process,  Tbe  de< 
snoers  were  nut  parties  to  the  reference.  Besides, 
they  got  a  decree  for  the  anm  egainst  Clyne,  and  they 
■hoald  hare  done  diligence  on  iu 

Lord  Utadomhani  aatd,  it  wis  just  meant  that  tbe  parties  wtn 
to  be  put  on  the  same  fooling,  sod  both  accounts  taxed  on  lb* 
same  principle.  If  one  party  waa  to  pay  aa  between  agent  aad 
client,  so  was  the  other.  The  proper  eipenaes  of  the  procesa 
only  were  to  be  paid,  and  what  thej  were,  piaclice  bad  settled. 
Expenaea  collateraliy  ineurred,  BUi'b  as  that  regarding  Mr  Clyne, 
were  not  properly  expenses  of  proceaa.  The  puianera  ihuuld 
bave  done  diligence  on  the  decree  againat  Clyne,  but  they  were 
frightened  that  he  would  bring  a  reduction,  and  go  to  tbe  Hoom 
of  Lord*. 

Lord  JuUice-Oerk  said,  he  did  not  think  that  tbe  words  of  tba 
interlocutor  raised  any  thing  to  render  an  interpretatiun  of  tbe 
judgmetit  neceaaary.  It  remitt  not  the  aerount,  but  theaccanaii 
to  be  taxed  in  cDntnKiii^/briii,  that  justice  might  be  done  to  both 
parties.  He  vraa  moved  1^  what  Lord  Headowbuik  had  sail 
He  would  repel  the  objectiom. 
Lord  Glentei  concuired. 

The  Court  repelled  the  objections,  and  approved 
of  the  aaditor's  reports  on  the  accounts,  and  allowed 
decree  for  the  same,  in  the  agent's  name,  to  go  uoto^ 
interim. 

Second. Division. — Ad.   Csninghame  and  Neavea;   Ootdon 

and  Stuart,   W.S.,  Agents All.  Skene  and  Outram  ;  Davil- 

aon  &  Syme,  W.  8.,  Ageiits.-~Hr  Tbonsoa,  Clerk.— [J.  W.B.] 


4*h  February  1834. 

No.  205. — I.UDOvicE  Grant,  Puriuer,  v.  The  Rev. 

Jahes  Coltaht,  Defender. 

Procesa— Jury— Issues,  Form  of— .*;iar^Aaoii^  SroniAtaiaat- 

mont  of  dantagtl  for  defamation  aeainUtluden!y  an  of  kit  f>a- 
riih,  aad  bbelted/^lulieod  and  maiice  i  and  in  ihi  iuuei,  ianng 
dropped  malice,  the  Conrt,  onagrerment  of  parliee,  allowed  lie 
cflK  Is  go  to  trial,  milk  IhiM  adililion  lo  tie  iiiueif  aietier  I>( 
defender'i  conduct  iboj  in  violalum  of  hit  duly  u  a  clergyman. 

The  pursuer  was  mannger  or  superintendant  of  the 
cotton  works  of  Culcreuch,  in  the  pnriali  of  Fintry,  of 
which  tbe  defender  was  the  clergyman.  In  October 
1832,  the  pursuer  raiaed  the  present  action  of  da< 
mages  against  the  minister,  setting  forth,  that  having 
conceived  groundless  malace,  hatred,  and  ill-will^ainst 
the  paraiinr,  lie  had  made  every  attempt,  falsely  lad 
maliciously,  to  defatne  his  character,  nod  ruin  his  re* 
spectability  in  life.    Tbrougbout  the  ■uminons,  the 
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eondoet  of  the  defender  wa*  stated  w  false,  maliciatit 
and  calumniotu.  The  alle^d  defamation  was  address- 
ed to  Mr  Spiers,  proprietor  of  the  cotton  worlcK.  In 
defence,  the  defender  maintained,  That  the  letters 
were  written  confidentially  to  Mr  Spiers,  as  an  elder, 
and  witliout  malice,  and  that  he  did  not  exceed  the 
proper  limits  uf  his  duty,  u  minister  of  the  parish. 
A  record  having  been  closed,  the  Issuer  Clerks  pre- 
pared a  variety  of  issues,  hut  dropt  the  words  malice 
and  niHliclously.  Lord  Mackenzie,  on  17tb  Jaonarr 
]  R3'(,  apprnred  of  the  issnea  so  drawn  ;  and  the  de- 
fender reclaimed,  praying  the  Court 
"  to  direnan  i««ue  or  iuaes  to  be  prcpsred  in  ttrm*  of  the  pur- 
Kuer**  sum[non%  and  averments  in  ibe  eloaed  record,  (hut  what 
the  defender  is  Hllegeil  to  have  written  an^wid  of  or  concerning 
the  punuer  traii  written  and  said  fslwly  and  miiliriousif  ;  or  to 
BSKoilzie  tbe  defender  iroai   the  conclaiiona  of  (he   foreiald 

At  advising,  the  defender  maintained,  that  thepnr- 
■ner  was  not  entitled  tu  change  the  nature  uf  the  re- 
cord, by  leaving  out  malice  in  the  issues.  Malice  was 
inseparable  from  the  averment*  in  the  record.  An- 
an-eivd — A  pursuer  may  aver  in  his  summons  a  mul- 
titude of  motives,  just  as  in  a  reduction  he  may  state 
a  great  many  grounds  of  reduction,  but  he  may  drop 
any  of  them,  and  ground  his  actios  on  one,  if  he 
please*. 

The  par!iner  and  defender  afterwards  agreed  to 
let  tbe  case  go  to  trial,  with  this  addition  to  the  issues, 
that  the  conduct  of  the  defender,  libelled,  was  in 
"  violation  of  his  duty  as  a  clerKytnan." 

The  CoBrt  then  pionounced  this  interlocutor : 

■■  Reeal  Ifae  Lotd  Ordinaij's  interiocutor,  and  approve  of  tha 
iaiues  u  now  sdjmted,  and  remit  Eo  tha  Lord  Ordinary  to  pro- 
ceed accordingly." 

Punner'i  Aulhorilie*. — Dudgeon  v.  Forbes,  Scot  Jur.  Vol. 
VI.  p.  98. 

Defender's  Authority.— Hamilton  v,  Hope,  Murny'i  Rep. 

Second  Division. — Lord  Ordinary,  MSckeniie. — jIci.  Solici- 
tor GenenI  (CockLurn)  and  MuitUnd;  .MHckenzie  &  MHcfar- 
lane,  W.S.,  Agent«._^(i.  Dean  of  FhcuIej  (Hope)  and  Whig- 
ham  ;  A.  M'Cheyne,  W.S.,  Agent— Jnry  Clerk.— [J.  W. if.] 


itk  Febraary  1»34. 
No.  206. — Poor  Peter  Corstorpkime,  Advocator, 
V.  Thr  Or?iC8-BBARrns  qf  tke  Incorporated 
Trarrs  nf  Calton  f  Edinburgh  J ,  Reipondeiilt. 
Partnership —  Incorporacion —  Superannuation — Conipelency — 
j<  meniBeT  Of  an  incarponxlioit,  acling  UHiicr  rtsalatiimi  confirmed 
bjf  the  MaciUrala,for  the  purpoie  of  granting  relief  to  decayid 
nttmbert^  ^c,  kaving  demanded  the  eontinnance  of  a  AJgA  ra'e 
of  ptntion,  at  uttfter  a  prior  tel  of  rtgtilationt  vAich  had  been 
retcind/d,  and  beifnTtfuifl  i  and  having  Aroufiif  an  oftien  to  eon- 
pel  paymrnl — lie  Curl  riiimiueri  Ike  aclioii,  and  etpreiied  an 
D^iRtoR,  that  tuch  vat  incomjielenl  teUhmil  reduction  of  the  ^ct 
rvtcindiiig  laid  prior  rtgutatiam. 

In  1631,  the  Trades  of  the  Barony  of  Calton 
^Rclinhurgh),  obtained  from  Lord  Balmerino,  the  sn- 
periiir,  a  charter  of  incorporation,  conferring  power 
to  exact  certain  fees  on  the  admission  of  unfrcemen. 
for  the.  support  of  decayed  and  superann listed  tnein- 
btrs.  In  1725,  the  said  barunv  uf  Cnltun  was  pur- 
cbaiied.by  the  Magistrates  of  bdinburgh,  nnd  aset  of 
regnUtions  was  framed,  di-i:laring  ihiit  the  funds  of 
the  incorporation  were  tu  be  applied  to  the  maiuten- 
Ance  of  decayed,  members,  ami  of  their  widotrs  and 


orphans.  The  advocator  became  a  member  and  free- 
man of  the  Society  in  I7B1,  and  contributed  four* 
pence  a  quarter  till  1813,  when  the  Society  obtained 
from  the  Mngistrales  power  to  raise  the  coiitributiuna 
and  make  regulations,  till  altered  by  them.  In  conse- 
quence of  this  change,  two  shillings  and  sixpenc-e  a 
quarter  wa»  exacted  from  the  future  members,  and 
those  who  had  previously  entered  wore  entitled  to 
contribute  according  to  the  new  rate,  and  have  a  pro- 
portionably  higher  interest  in  the  funds.  The  advo- 
cator contributed  according  to  the  new  rate  of  two 
shillings  and  sixpence.  The  23d  section  of  tbe  regula- 
tions made  in  IB13,  declared, 

"  Tbst  the  present  annuiUnts  shall  receive  the  aum  of  £5  per 
anntm,  bdng  the  average  lum  paid  for  tbe  limt  Gve  years,  rcserv. 
ing  to  the  managerK,  in  case  of  urgent  neceuity,  to  aupply  them 
aa  before- men  ciuned." 

Then,  by  the  21<t  section, 
"  the  widow  of  a  member  who  shall  have  entered  into  tho 
new  scheme  of  the  Society,  shall  be  entitled  to  receive  the 
sum  of  jCIO  uinually,  after  the  expiry  of  five  years  from  tbe 
confirmation  of  these  artictea  and  regulations,  it  being  under- 
stood that  the  Society  shall  have  it  in  their  power  to  add 
or  diminish,  according  to  tbe  existing  atate  of  its  funds,  pro- 
viding always  that  these  widowa  ahall  be  entitled  to  draw  a 
sura  equal  to  the  oM  annuitant]!,  cnlil  tbe  expiry  of  these  five 
years,  ibey  stwaya  paying  the  additional  quaner-aceounts  nntil 
that  period  ahall  have  arrived." 

With  respect  to  itiembers,  the  fullowing  important 
provision  is  made  by  section  22d  of  the  regulatioua 
IBIS: 

*'  That  every  member,  whether  by  diitreas  in  himself,  or  hy 
iuperannuancy,  who  shsll  itand  in  need  of  relief,  ahall.  by  mak. 
ing  their  case  known  to  the  office-hearers  for  tbe  time  being,  be 
entitled  to  a  Bum  equal  to  that  received  by  a  widow,  providing 
that  he  baa  paid  to  the  Society  quarterly  accnunta  from  the  date 
of  aueh  confirmation,  until  the  expiry  of  fire  years  as  aforesaid; 
and  failing  ao  to  do,  that  a  ditcretioniiy  puwer  ahall  be  reserved 
to  the  managers  to  aupply  such  person  (according  to  existing 
circumatances)  as  to  them  shall  seem  proper." 

In  1821,  Mr  A.  Stewart,  accountant,  reported  that 
the  allowanced  were  too  high,  and  would  suon  exhaust 
the  Society's  funds,  and  according  to  his  recommen* 
dation,  the  bye-law^  uf  lttl3  were,  un  application  to 
the  Magistrates,  rescinded,  and  a  new  set  enacted. 
In  1821,  a  new  code  was  passed,  and  confirmed. 
The  advocator,  who  wa*  about  seventy  years  of  BUf, 
and  unable  to  work,  and  burdened  with  a  wife  and 
sickly  son,  applied  to  the  Society  for  support,  and 
in  January  1U27,  obtained  two  shillings  and  rixpcnco 
per  week.  In  February  thereafter,  he  applied  tu  a 
general  meeting  of  the  Society,  and  was  enrulleil  as 
a  pensioner  at  four  shillings  per  week.  In  -Vugnst 
182^1,  bis  allowance  was  reduced  to  two  aliillings  a- 
week,  and  having  appealed  to  a  general  meeting  of 
the  Incorporation,  his  application  was  refused  by  the 
casting  vote  uf  the  chairman.  The  advuCHtor  brought 
an  action  in  June  1830,  before  the  Sheriff  of  Edin- 
burgh, setting  forth  the  facts  above  stated,  That  h« 
was  the  eldest  member  of  tbe  incorporation ;  That 
their  funds  were  in  a  more  prosperu lis  state  than  whoii 
he  received  four  shillings  a-week,  and  concluding  that 
the  office-bearers  of  said  Society  should  be  ordained 
tu  pay  to  him  four  ahillings  per  week  accordingly. 
After  avariety  of  procedure,  the  Sheriff,  on  2Jd  Nu- 
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-Tember  1831,  pronounced  ttiu  ineerlocator,'to  wbich 
haBftemrds  kdhered : — 
'  "  Find*  (hat  tbe  rules  uid  regDlations '  of  rhe  Inc))rpof>ted 
Trades  of  Calton,  enicEed  ind  confirmed  bj'tfar  Migisiretei  on 
IbeSlh  Mhjt  ie21,iupenedFd  and  rescinded  ■!!  former  ruleiuid 
r^ulatroDi,  in  so  fur  as  respected  botb  the  exiiting  memben,  and 
■nj  ne<r  members  wbo  migbt  be  aubsequentJr  admitted,  aad 
must  be  Ikeld  as  [be  existing  rules  and  regulations  of  tbe.  Mid 
inrorporated  tr&dea,  unlit  they  are  alUred  hy  [be  MagialntM  of 
Editrburgb.  or  act  aside  bf  otber  competent  authoril; :  Find*, 
Iberefore,  that  the  pursuer  is  not  entitled  to  found  on  tbe  pre- 
vious reguiHlioDB  1813  :  Finds  tbat  tbe  claim  of  the  pursuer  foe 
alimen[,  and  the  amount  of  the  allowance  of  aliment  to  be  gniit- 
I'd  to  (he  pursuer,  fills  to  be  decided,  in  (crms  uf  [be  SAtb  and 
'^tb  articles  of  ifae  rules  and  regulations  1621 ;  therefore  aMoil. 
kiei   tbe  defenders,  &id>  tbem  not  entitled  to  eipeoaea,  and 

CorMtorphine,  on  jaratorf  caution,  obtained  ]*ave 
from  the  Sheriff  to  adrocate,  and  pleaded — 1.  The 

Erincipal  object  in  electing  the  barony  of  Calton,  b^ 
ord  Balnierino,  wa>  the  maintaining  and  lopporting 
decayed  memberi ;  and  after  the  superiority  waa  ho 
quired  by  the  city  of  Edinburgh,  the  Gune  charitable 
pnrpote  vru  erer  kept  in  view.  Although,  there- 
fore, the  Incorporation  mar  hare  power,  witb  consent 
of  the  superior,  to  alter  the  rules  and  regulations  of 
tbe  Incorporation,  «ofar  as  rc^fardt  the  laws  of  eleo- 
tioo,  in  matters  of  detail,  or  relating  to  general  ma- 
nagemeDt,  yet,  where  parties  hare  for  a  long  period 
paid  the  smaller,  and  afterwardi  fur  a  number  of 
years,  the  increased  contribution,  their  right  becomes 
veiled,  and  cannot  be  disallowed  by  an  ex  piul  Jaclo 
law. — II,  The  grant  by  Lord  Bafmerino  makes  no 
mention  of  an  allowance  to  widows  of  deceased  mem- 
bers, yet  the  regulations  of  18IS  and  1H21  guarantee 
to  them  a  payment  of  a  fixed  sum,  and  to  this  extent 
they  are  creditors  on  the  fund ;  a  fortiori,  therefore,  n 
competent  prorision  is  demandahle  by  decayed  and  in- 
digent members  themselves,  since  it  was  for  their  be- 
hoof tbat  the  barony  was  originally  erected. — III.  As 
the  quarterly  payment  of  Id.  placed  the  contributor, 
in  the  class  of  those  who  are  entitled  to  a  charitable 
allowance,  so,  on  tlie  other  hand,  those  paying  the 
increased  rate  of  2s.  6d.  per  quarter  are,  by  the  regu- 
lations of  1813,  expressly  guaranteed  a  fixed  annuity, 
not  diminishable,  eiccept  by  a  failure  offnnds  lo  iheet 
such  annuity,  which  has  nerer  yet  taken  place  in  this 
Incorpuratiun. — IV.  In  order  to  destroy  the /ufcrnfifi 
bestowed  upon  the  advocator  by  tbe  regulations  of 
1813,  a  formal  and  unambiguous  consent  to  restrict 
himself  to  the  diminished  rate  is  absolutely  required. 
This  consent  is  not  to  be  presumed,  and  be  in  fact 
nerer  wnived  his  rights,  as  he  uniformly  stood  upon 
the  regulations  of  ItilS,  and  repudiated  tboseof  1»21. 
—V.  By  tlic  regulations  of  1813,  widows  of  members 
who  paid  the  inuresned  rate  of  contribution,  according 
to  the  scheme  of  1SI3,  are  allowed  an  aunuityof  £lO, 
to  be  increased  anddiminishedaccordtng  to  the  funds; 
slid  by  tbe  same  regulations,  the  adrocator,  who  paid 
also  tho  stipulated  higher  rata  of  contribution,  ts 
placed  exactly  in  tbe  same  situation  of  a  widow,  and 
entitled  to  claim  the  same  amuunl,  till,  by  failure  of 
the  funds,  the  widows'  annuities  shall  bo  cut  down. —  ■ 
VI.  The  advocutiir's  right  to  the  increnfed' sunt, 
granted  by  the  meeting  in  1827,  was  never  altered, 
except  by  the  msnageis,  who  bad  no  riglit  to  review 


the  judgment  oF  a  prerions  gMieral  meeting. — VIL 
The  proceedings  of  the  subsequent  general  meeting 
in  February  1830,  which  approredof  the  act  of  tha 
managers  in  reducing  the  adrucator's  allowance,,  were 
(^inducted  contrary  to  the  express  words  of  tbe  reffii- 
lations,  both  of  1813  and  1821,  which  required  tlat 
the  acts?of  a  prerions  meeting  shall  be  jdlered  only 
by  a  m^ority  .in  number  of  thoso  present,  which  irsi 
not  doM6  in  the  present  instance,  as  tbe  qaestion  was 
decided  by  the  casting  rote  only  of  the  preses,  who 
bad  no  power  to  rote  twice. — VlII.  Although  it'ia 
maintained  hy  the  respondents,  tbat  all  members  are 
■abject  to  the  new  regulations  of  1821,  in  all  respecta, 
yet  the  practice  of  the  Incorporation  has  been  most 
rariable,  and  many  parlies  bare  drawn  their  full  al- 
lowances, ander  the  rules  of  1813,  and  in  one  inatanc* 
the  Sheriff  of  Edinburgh  found  a  claimant  entitled  to 
found  iipon  these  rulus,^-«Bse,  Robert  Sterenaon  v. 
Calton  Incorporation  ;  at  all  erents,  the  adrocator  can- 
iiot  be  bound  by  the  acts  of  third  parties,  with  whom 
he  had  no  concern. 

Answered — I.  The  regulations  of  18IS  baring  been 
rescinded,  by  the  regulations  enacted  with  the  con- 
currence of  the  adrocator,  and  all  the  other  ^embera 
of  the  Incorporation,  in  1821,  it  is  as  incompetent  fur 
the  advocator  to  found  upon,  or  refer  to,  the  r^ula- 
tions  of  1813,  as  it  would  be  to  found  upon,  or  refer 
totberescinded  regulations  of  1801  or  1769. — II.  All 
the  members  of  tbe  Corporation,  at  the  date  of  the  re^ 
gulations  of  18:!1,  and  all  who  were  admitted  after- 
wards, are  bound  by  the  said  regulations,  and  can 
make  no  claim  against  tbe  funds  of  the  Corpuratioo, 
except  in  terms  of  these  regulations,  and  by  rirtae 
thereof. — III.  The  managers  and  the  Corporation  hav- 
ing fixed  the  amount  of  the  allowance  which  can  be 
claimed  by  the  adrocator,  he  is  barred  from  making 
any  higher  demand  against  the  funds  of  the  Corpora- 
tion ;  and  it  is  incompetent,  under  the  regulations,  for 
any  member  to  appeal  from  the  decision  of  the  Cor- 
poration tu  a  court  of  law. — IV.  It  is  incompetent 
for  the  advocator  to  make  his  present  demand  under 
the  regulations  of  1813,  without  reducing  and  settinr 
aside  tbe  regulations  of  1821,  and  the  Act  of  Conncil 
which  rescinded  and  annulled  the  regulations  of  ISIJ. 

Lord  Medwyn,  on  11th  July  1833,  repelled  the  rea- 
sons of  adrocation.  The  adrocator  reclaimed ;  At 
adrising, 

Ltrd  Mtaduaiank  said,  the  Court  could  not  look  at  the  regn- 
fauions  of  1813.  Tfaey  had  been  rescinded,  tlefore  ihe;  could 
look  at  theid,  it  would  require  a-  reduclinn  of  tbe  Act  vrhicb 
rescinded  tbem.  He  thou|;Ut  [he  Lord  Ordinary's  judgment,  iras 
Hgbt. 

Lord  JuUia-CUrk  concurred.  How  was  it  possible  to  get 
rid  oftbe  regulations  of  I B2I,  and  go  back  on  tbuceof  J81S.mnw 
more  than  to  go  back  tu  the  prior  rules  of  1601  and  1769?  A 
reduction  migbt  be  brougfa[,  to  establisb  [bat  the  Society  bad  no 
right  to  orerturq  tbe  regalilions  of  1813.  Tbe  advocator  hui 
it  in  his  power  to  go  to  u  general  meeting  of  Ibe  Incorpuntioi^ 
oi  to  call  a  special  one  for  the  purpose  of  slating  bis  cose. 

Lord  Glcatee  cttncnrred,  and  the  Court  adhered- 
Advocalor'a  Aulborities; — Flenbers  oF  Glasgow  u.   Scotland, 

3Ut  January  I8;M.     Palenon^  Incorporation  of  Skiunera,  10th 

February  ItMS.  - 
Second  Division! — Lnrd  Ordhrary,  Hedwyn. — Act.  Dean  of 

Faculty  ( UupiO  and  William  t'orbesj  WilUam  Mnir,  Ag«m.— 
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6lh  February  ISSt. 
Wo.  207.— John  Ballandene,  Claimant,  v.  BAlRDt 

&c,  Respondentt. 
DiligMicf— AnntmeDC  —  Principal  uiii  Agent— '  Raaking — A 

parly  kniag  bteatme  ■  cauUmerfor  an  iadiuidual  i  and  having  em- 
tmd  iHloacomprcmiit  talk  Ihe  prindpaFi  ertitilori,  aiut  (ran*' 
mitiidnoKe-flo  HiioimageiU  to  utile  Kith  tttm,  ami  rtctived  a 
Judivft,  anil  atrtMlm,enti  hai'iiig  bem  uted  Ikfrcafler  M  Iki 
Imwtl  aj  Iht  aggHt,aiid  a  muUiiiepo'mding  brought  ty  kim-'Held, 
That  ike  rngtnt  mu  tht  pro/irr  pattn  ia  almir  liandi  to  M*  arrttt- 
mntiimnd  ademaadlaientidKd  ffima  loro  db  tie/-4jtd,iiira- 
iptct  of  prim- amitnintli  in  lit  IniaU  vf  Ika  principal  Knd  Cau- 
liaHtr,  rrpeiUiI. 

Mrs  Elder,  on  tbe  dependeoce  of  an  KCtioo  of  de- 
dtratur  of  marriage,  in  irhich  nbe  lucceeded,  laid  two 
■rrestmcnta,  in  Uwember  1H24  and  June  1825,  ia  tbe 
bandi  uf  the  cashier  of  tbe  Ruyal  Bank  of  Sootland, 
and  attached  £911  belangiatftu  William  Elder.  Tbeaa 
were  looied  on  the  cautiuiiary  obligation  of  Joseph 
Dixon,  Reiiior,  of  the  Dumbarton  glosa-vorks,  and 
£lderlift«dthemoneyunl9tfa  March  lH2fl.  Mrs  Elder 
and  her  agents  raised  a  furthcoming  against  Dixon, 
for  payment  of  their  expenses,  amounting  to  £678, 
12).  Uftbisaum  £162,  10.  2.  was  owing  to  tbe  trus- 
tee on  Peter  M'Keniie's  estate,  fur  accounts /irior  to 
M'Keniie'i  MquaDtraUon,  and  £122,  4>  10.  postrrior 
to  taid  seqoest ration.  All  the  parties  interested  in 
receiving  the  money  from  Dixon  compromised  with 
him,  and  agreed  to  discharge  him  on  payment  of 
£634,  being  15s.  per  pound  on  the  said  £9]  1.  Dixun 
accurditigly  was  discharged,  atid,  receiving  an  atsigna- 
tioo  against  Elder,  remitted  the  money,  on  L9th  May 
1U3I,  to  his  agent,  tbe  late  James  John  Baird,  W.S., 
who  settled  with  the  parties,  except  ai  to  the  sum  uf 
£122,  4.  lO.,  dne  to  M'Kenzie  potterior  to  bis  seques- 
tration. Various  parties  claimed  this  tum;  and  Mr 
Baird  brought  a  mi^lti  pie  poinding,  which  was  after- 
wards ingialed  in  by  his  brother  Adam  Baird,  and  tbe 
■aid  £l22  condescended  on  as  the  fund  in  nietfto.  John 
Ballandene,  writer  in  Perth,  claimed  to  be  ranke.d'on 
the  fund  tn  medio  prima  loco,  on  the  ground  that  he 
had  used  arrestment  in  the  liandii  of  Mr  Baird,  the 
raiser  of  the  muUiplepuinding,  on  iiSth  June  IS31, — . 
a)(4tiiiitt  M,r  Dixon  on  the  SOtb  of  the  same  month — 
and  in  the  hands  of  Mr  Elder  on  the  bth  July  there- 
after. Hugh  Handyside,  VV.S.,  fur  himself,  and  aUo 
as  assignee  of  Arcliibald  Burns,  bankor  in  Dumbar- 
ton, A^xander  Hamilton,  W.S,  and  fsaac  Baxter, 
merchant,  Glasgow,  creditors  uf  M'Kenzie,  lodged 
claims  OD  tbe  fund  in  medio,  and  contended  that  Bal- 
landene bad  00  right  to  be  ranked  printo  loco.  The 
date  of  Burn's  arrestment,  in  tbe  hands  of  Mr  Baird 
the  raiser,  was  20Lh  May  1831,  and  also  in  the  hands 
of  Dixon's  trustees  end  executors,  on  'itJth  and  30th 
January  1832.  The  arrestment  used  at  Handyside's 
own   instance,  in  Baird's  bandu,  was  dated  27th  May 

1831,  and  in  (he  bands  of  the  Dixuns,  30th  Janoary 

1832.  The  arrestment*  used  by  Hamilton  was  the  SOth 
June  1B31,  and  that  of  Mr  Baxter  was22d  July  1831. 

The  claimant,  Jwhn  Ballandene,  pleaded — I.  As 
Mr  Jacob  Dijton,  senior,  .was  confessedly  the  debtor 
in,  uid  tbe  true  holder  and  custodier  of,  tbe  fund  in 


media,  belonging  to  M'Keniie,  the  principal  debtor,  it 
could' not  Im  legally  attached  or  arrested  in  tbe  bands 
of  Mr  Baird,  the  originHl  raiser,  who  was  merely 
acting  as  Mr  Dixon's  agent,  without  at  least  also 
using  an  arrestment  in  the  hands  of  Mr  Dixon  him- 
self. For,  not«-ilh-<tanding  hi^i  having  remitted  the 
amount  to  his  agent,  >Mr  Buird,  for  the  purpose  be- 
fore-mentioned, .Mr  Dixon  Btill  held  the  absolute 
I  lower  and  control  over  the  money,  to  whom  It  be> 
Dnged  at  the  date  of  this  action,  and  to  whu^e  exe- 
cutors or  trustees  it  now  belong*,  and  must  belung, 
till  disposed  of,  and  pnid  away,  in  terras  uf  tbe  decree 
of  this  Court. — II.  That  it  was  not  necessary,  towards 
legnlly  attaching  the  fund,  to  use  any  arrestment  in  tbe 
bands  uf  the  onginiil  raiser  at  all ;  and  as  none  of  the 
parties,  excepting  the  claimant,  .Mr  Ballandene,  adopt* 
ed  tbe  cuursB  of  using  arrestments  in  tbe  hands  of  Mr 
Dixon,  or  his  executors,  fur  a  period  of  about  seven 
months  after  the  date  that  he  did  so,  their  subsequent 
arrestments,  in  a  question  with  him,  were  altogether 
inept  and  unavailing.— III.  That  the  claimant  Mr  Bal- 
landt^ne's  arrestment,  in  the  hands  of  Mr  Dixon,  being 
the  first  in  date,  and  the  only  valid  arrestment  used, 
legally  attached  the  fund  in  media,  and  entitled  him  to 
be  preferred  thereon,  fur  tbe  amount  of  his  debt  and 
expenses,  to  all  the  other  claimants. — IV.  That  in  a 
question  with  the  claimant,  Mr  Ballandene,  the  arrest* 
ments  of  all  the  other  parties  were  ill^al  and  inept, 
bacanse  none  of  them  were  used  in  tbe  bands  of  Mr 
Elder,  who  was  the  primary  debtor  in  the  fund  in 
mn^io,  and  for  whom  the  late  Mr  Jacob  Dixon,  senior, 
was  merely  a  cautioner,  as  mentioned  in  tbe  oonde- 
scendenee  of  the  fund  in  medio  lodged  by  the  executor 
of  the  original  raiser. 

Answered — Tbe  discbarge  was  signed  by  M<Ken> 
sie  to  Dixon,  prior  to  laying  on  tbe  arrestments.  After 
that  the  obligation  against  Dixon  flaw  off,  and  Mr 
Baird  became  the  debtor,  so  tliat  the  priority  of  the 
diligence  against  Baird  must  regulate  the  mode  in 
which  the  claimants  are  to  be  preferred.  The  arrest- 
ments uf  the  respondents  against  Baird  were  prior  to 
that  of  Ballandene  ;  and  therefore  they  are  entitled  tv 
be  ranked  before  him. 

Lord  Medwyn,  on  llthFebrnary  1633,  pronounced 
this  interlocutor  : 

'■  Having  considered  tbe  elated  reenrd,  ani)  besrd  counsel 
upon  tbe  claim  unde  by  Juhn  BtkUsndene  to  be.  preferred  pWmo 
loco  to  tbe  Tufid  in  metio,  repels  the  said  clum ;  Ruilca  and 
prerers  tbe  clHimsnt,  Hugh  Hsndyside,  u  utsignee  for  Archi- 
bald Burns,  prima  loca  upon  tbe  fund  in  tntdie,  for  (he  amount 
of  fail  clum  :  Ranks  siid  jirefeis  ibe  said  Hugh  Handyside,  for 
himself,  tcumlo  Lica,  U()ori  the  fund  in  mtiUo,  for  cbe  amount 
of  bii  clitiin  :  Rankn  aud  prefers  tbe  said  Hugh  Handyside,  as 
ss^iEiici!  uf  Atri^nder  Hdtnitton,  tettio  laca,  upon  cbe  fund  in 
nulio,  for  tbe  smuunE  of  said  clsim  :  Ranks  and  prefers  John 
Bsllandens,  ijuarlo  laca.  Upon  Ibe  Fund  in  midia,  fur  Ibe  alnount 
of  his  claim  :  Ranica  and  prefers  the  said  Hugh  Haudyiide,  as 
assignee  of  laaac  Baxter,  ulliaiti  loco  upon  tbe  fund  in  mtdio,  for 
tbe  amount  of  hit  cl.iim;  Finds  iieilber  parly  entitled'  to  ibeir 
expenies.  and  decerns  in  the  prcfLTeDCea,  and  ag^ust  tbe  raiser, 
for  payment  aceordiugly." 

Ballandene  reclaimed,  and  prayed  to  be  preferred 
prima  loco.     At  advising, 

Lord  Cleiiiee  said,  tlic  arrangement  was  proved  (o  hsre  been 
gone  into,  and  the  discharge  signed  by  M'Keniie  to  Dixun,  be- 
fore tbe  Birestmeiits  were  laid  on.     ULkimi  was  no  longer  after 
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that  H'Keniic'*  debtor.  Tb*  noner  was  in  Baird'<  hnidB.  He 
would  not  altet  tbe  Lord  Oidinuya  iatcrloeutor.  He  tbongfat 
it  wu  tigbt. 

Lord  Jutlice-Cleri  ^  Meadoabatik  coociirred,  and 
tbe  Court  adhered. 

R«c1ainier'K  Autboritj.— Appln's  Credilon,  lOtb  December 
1760;  Mor.  7*9. 

—Acl.  Jameion 


7(A  February  1834. 

No.  208.— William  Kino   Hunter,  Petitioner,  v. 

W.  F.  Home  Sc  Otuehs,  Reapondents. 

Trunt— Nubile  Olficiam—Circtimilancii  in  tchich  hild,  that  ir- 
gtieirralian  akicA  had  ban  Bicardrd  of  the  reiUi  of  an  filatt, 
tiHdrr  the  management  of  a  Iraitet,  vliote  lil-'e  (a  deed  af  at- 
lumplioa)  mi  timler  Tednction,  ovglil  not  to  be  recalled  fiend' 
ing  the  pmctu  of  redtielien  I  and  Ofiiitioni  expreaed — /.  Tliat 
a  pateer  of  ojiuH/M ion  conferred  by  a  Jrvnwfcsd,  im>  ei  pra- 
pOUlD  omitted  in  a  tupflemtttiaTy  IrvU-dred,  and  Ihsl  the 
truUcii  had  no  poiter  to  auume, — II.  That  wAo*  Itto  trut. 
leet  had  accepted,  but  a/lrriHiT^It  retigned,  and  the  remaining 
truffn  auumed  i«lo  the  Irvit  hit  ovn  brother,  icha  uvi  liable  lo 
account  to  the  eilale  in  vnrtoHi  eharaclen,  the  aiiumplion,  ttip- 
pi/sing  the  trvMieei  to  have  had  the  pomer  to  oiiume,  unu  illegal, 
and  that  the  C-htI  ipete  rniitled  lo  inter/ere  to  prerent  mek  an 
acl,  lehieh  iroi  contrary  to  Mound  diicrttian. 

On  7th  March  1833,  the  CoDrt  (eqaeiitrBt«d  the 
rentg  nf  the  landa  of  Billie,  and  appninted  Darid 
Milne,  Esq.,  ndrocate,  to  be  judicial  factor  thereon 
ad  interim — (oirfe  ante.  Vol.  V.  p.  127).  The  prfsent 
petition  n-as  pregented  bv  Mr  VVllliam  King  Hnnter, 
writer  in  DuoBe,  for  rcral  of  that  aequpstration  and 
of  Mr  Milne'a  appointment,  and  to  have  it  found  ihat 
he  (Mr  Hunter),  as  sole  trustee  aisunied  by  hi«  de- 
eeued  brother,  Mr  Jamea  Hunter,  who  wa*  the  ori- 
ginal trnatee  of  Mr  Hume  uf  Wedderburn,  had  the 
exclusive  right  to  the  poMevsion  and  administration 
of  the  trust-estate.  The  material  eircumstancea  were 
B*  follow:— On  16th  July  1816,  the  late  Mr  Home 
■xecuted  an  entail  of  the  estates  of  Billie  and  Paxton, 
and  of  tbe  same  date  be  executed  a  trust-deed,  tbe 
object  of  which  was  to  supersede  tbe  operation  of  the 
entail  till  the  debts  and  legacies,  &e.  affecting  the 
estate  should  be  cleared  off.  By  thia  trust-deed,  Mr 
Home  disponed  tbe  estates, 

"  to  and  in  favour  of  David  Renton  of  GnTHtoneleea,  William 
Pringle,  Etq.,  one  of  (he  Depnte-clerfcs  of  Session,  and  Jobn 
Renton,  Eiq.,  of  Cbenerbanli,  writer  to  tbe  Signet,  and  to  aurb 
other  penon  or  pertoni  aa  majbeberesRernained  and  appointed 
bf  me,  or  b;  tbe  acting  trustee  or  traitcea  for  tbe  lime,  igree- 
•bla  to  tbe  powera  bereafcer  gnmted :" 
.  That  is  to  say,  each  of  the  said  three  trtistees  to  act 
in  succession,  in  case  of  tbe  death,  non-acceptance,  or 
denndation  of  tbe  other ;  and  failing  tbe  laat  of  them, 
"  then  tbe  right  to  tbe  landa  and  otbera  berebf  diaponed,  and 
the  adm migration,  iball  be  vested  in,  and  coniniilted  to  xny  one 
or  more  truiteea,  who  aball  be  named  in  manner  hereafter  ap- 
pointed, and  wbieb  truatee  or  Iruateea  to  to  be  Daaiod,  ibiU  bare 
tbe  same  rigbt*  and  powers  u  if  tbejr  had  been  upecisli;  named 
and  appointed  by  myielF;  and  failing  mirb  nomination  bv  the 
acting  trustee  or  trustee*,  tbe  rigbt  to,  and  the  adniiniatnition  of 
tbe  estate  herebj  conveyed,  afaall  dernWe  to.  and  he  vetted  in 
tbe  Sheriff-clerk  uf  the  county  of  Bertvirk  for  tbe  time." 
Ample  powera  of  management  were  conferred  on 


the  trustees;  and  the  purposen  of  the  trost  were  de- 
clared to  be  tbe  payment  of  debts,  annnitiei  and  le> 
gaciei,  and  of  trie  expense  of  keeping  in  order  the 
mansion-bouie  and  policies  at  Paxton ;  and  tbe  said 
debte 

"  being  completely  paid  and  extinguished,  and  if  ni 
viaion  made  for  payment  of  any  annuitiea  left  by  a 
deeeaaors.  ao  as  that  they  may  not  Iwrome  a  burden  on  the  en- 
tailed eatate,  and  tbe  heir  of  entail  culied  to  the  lucreasion  briag 
major,  the  taid  David  Renton.  William  Pringle,  and  Jobn  Ren- 
ton, (H  other  trustee  or  tnisteea  named,  or  to  be  named,  and  act- 
ing for  the  time,  shall  be  holden  and  obliged  to  divest  thenaaelves 
of  the  whole  estates  hereby  vested  in  them,  and  funds  and  eflena 
arising  therefrom,  and  lo  dispone,  convey,  and  make  over  tbe 
same  to  and  in  favour  of  the  beir  of  ent*il,"&c 

The  deed  contained  a  power  to  borrow  money  for 
the  purposes  of  the  trust,  and  to  sell  certain  portions 
of  the  lands,  if  deemed  expedient,  and  to  purchase 
others  in  place  thereof,  to  be  made  parts  of  the  en- 
tailed estate.  The  power  of  appointing  or  aMiiming 
new  trustees  was  expressed  as  follows : 

"  Qvarto,  It  is  hereby  provide  and  declared,  that  in  case  any 
of  tbe  three  trustees  sbsll  fail  lo  accept,  or  that  tbey  ahall  aU 
die  berore  tbe  eieeotion  of  this  tmat-rigbt,  the  same  aball  not 
thereby  become  void,  but  shall  subsist,  witb  the  infeftmenta  there- 
on, until  all  the  ends,  uses  and  purpoaea  thereof  are  fully  rom> 
pleted  ;  and  It  shall  be  competent  and  lawful  for  any  of  the  said 
three  trustees  above-named,  acting  for  tbe  time,  when  be  aball 
think  it  proper,  lo  nominate  and  appoint,  from  time  to  tinei 
STtcb  a  succession  of  other  tnislees  for  executing  tfais  triut  as  be 
shall  think  necesBsry  ;  and  failing  such  nomination  and  appoint, 
ment,  tbe  truat  aball  devolve  upon,  and  be  vested  in  the  She- 
riff-clerk of  llie  county  of  Berwick,  for  the  time  being;' 
"  with  power  also  to  the  said  acting  trustee  for  tbe  time  to  ap- 
point how  msny  of  the  trustees  ao  to  be  named  by  him  ahall  be 
a  quoium,  in  case  be  sbsU  think  proper  to  name  two  or  niore 
persons  to  act  together." 

On  6th  August  1819,  Mr  Home  executed  a  anp- 
plementary  trust-deed,  which,  afler  narrating  theeniatl 
and  former  trust-deed,  proceeded  as  follows: 

"  And  being  now  desirous  to  supersede  and  set  aside  tbe  no. 
mination  of  the  aaid  David  Reiiton  and  John  Renton  as  ims- 
teea  foresaid,  and  to  name  snd  appoint  new  trustees,  there. 
fore  I  hereby  revoke,  supersede,  and  set  aside  the  nomiDation 
of  the  aaid  Uavid  Renton  and  Jobs  Renton,  in  tbe  aaid  rigfat, 
and  alienate,  dispone,  and  make  over  to  and  in  favour  of 
William  Molle  of  Mains,  the  said  William  I'rmgle,  one  of  tbe 
Deputc-clerks  of  Session,  and  James  Hunter  writer  in  Dunae, 
and  lo  tbe  sarrivor  or  survivors  of  them  who  shall  accept,  or  to 
auch  other  person  or  persons  aa  may  hereafter  be  named  and  ap- 
pointed by  me,  my  raal  and  peraonal  estates  thereby  conscyrd, 
but  in  trust  alwaj^,  for  tbe  ends,  naes,  and  pnrposca  therein  mes. 
lioned,  and  with  and  under  the  declarations,  eonditione,  pn>- 
risions.  and  reservations  therein  expressed,  declaring  that  a  ma. 
jority  of  my  said  tiuttees  accepting  and  surviving,  ahall  u  all 
times  form  a  quorum  for  executing  the  purpose*  of  tbe  aaiil 
trust,  nUifying  and  approving  lb«  said  nomination,  and  it^iar~ 
ing  that  tbe  aaid  William  Molle,  William  Pnngle.  and  Jaasee 
Hunter,  as  trustees  foresaid,  shall  have  tbe  same  powers,  and  be 
subject  to  the  same  declarations,  conditions,  proviaiona,  and  >e- 
servatiuns.  as  if  named  and  appointed  aa  such  in  gramia  of  the 
foresaid  trust-right,  lo  which  this  supplemenliiry  trust  deed  has 
an  express  relation,  excepting  In  ao  far  aa  altered  by  these  prc- 

Or  tbe  same  date  witb  this  supplementary  tmat- 
deed,  Mr  Home  executed  a  settlement  of  his  move- 
able  e«ti<te,  narrating  the  original  trust-deed  and  the 
supplementary  trust-deed,  by  whiab  last 
"  I  have  revoked  snd  altered  the  saM  trust-deed,  in  so  fir  aa 
Tcspfcti  the  nomination  of  the  said  David  Benton  and  Joka 
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Renton  »*  tnuteen ;"  ind  beqnntltiing  "  to  the  raid  Willftm 
MoIIp,  WilliarD  Pringlr.  Bud  Jsmr*  Hunter,  4ti<l  to  rfae  lurrivor 
■nil  surrivon  of  ihem  who  iihill  am pt.  drdiiing  thst  t  miijority 
ofiDf  said  Iru>tre«  nrcepting  and  *iirviring,  iIibII  at  all  time*  Tonn 
■  quorum,  m;  whole  othrr  peraonal  and  moveable  estate  that  ibull 
pertain  and  belong  to  in«  at  Ibe  time  of  mj  death." 

Mr  Home  died  un  10th  febriurf  ISifO,  and  all  tlie 
three  truitRPH  Rccepted,  and  fur  some  time  nctad  un- 
dfr  the  setllemenlB.  In  Jane  1880,  Mr  Molle  and 
Mr  Pringle  attempted  to  a»time  a  Mr  TornbDll  aa  « 
trustee,  un  which  utcasion  Mr  Jamei  Hunter  wrote : 


"  Bui  In  rerpert  lo  iBFuminir  111;^  one  aa  tniitee.  T  highly  dia- 
approve  of  the  proposition,  aa  being  not  only  ultra  vim  of  the 
iriKtrt't  iiuiiied  by  Mr  Home  under  the  topple  men  tary  iruat-deed, 
tec,  hut  by  no  meana  required,  if  tbey  actaconaiatcutand  proper 

Mr  Jnmea  Hunter  flxpretwed  the  same  opinion  in 
1828,  and  ultimntply  Mr  TurnbuH'*  nomination  was 
set  aside  orahandoiicd.  Mr  Molle,  who  acted  as  factor 
to  the  trnst,  with  n  salary  of  £180,  became  bnnkrapt 
in  the  end  of  1830,  when  a  b'nlance  was  alleged  to  be 
dite  bjr  him  lo  the  trast-estate  of  £572S,  Mr  Motle, 
en  his  bankruptcy,  execpted  n  deed,  reaig^ninf;  the 
trust.  On  7th  January  1831,  Pringle,  who  had  been 
cAshipr  to  the  trust,  with  a  salary  of  £50,  also  exe- 
cuted a  deed,  reaiitning  the  trust,  and  died  shortly 
thereafter.  The  whole  management  then  derolred  on 
^Ir  James  Hunter,  who  appointed  his  brother,  WilUam 
King  Hunter,  the  petitioner,  to  be  agerit  in  the  tmat. 
On  l4[h  Ffbrnary  IH3I,  a  bond  of  caution  was  execut- 
ed by  the  said  James  Hunter  and  William  King  Hun- 
ter, and  by  Mr  John  Hunter,  of  Stoneahiell,  their  bro- 
ther, binding  tbemselvea,  conjunctly  and  aererally,  for 
whatever  Sams  the  said  Jamea  Hunter,  as  trustee,  and 
the  said  William  King  Hunter,  ai  agent,  ihonld  intro- 
mit with  belonging  to  the  trusL  On  the  annie  dny, 
Jamea  Hunter  executed  a  fiictory  and  oommiision,  ap- 
pointing William  King  Hunter  to  be  factor  on  the 
irDat<«Blate,  Jatne*  Hunter  himself  becoming  his  can- 
tioner.  On  11th  October  1831,  James  Hunter  executed 
a  deed  of  assumption,  narrating  the  trust-deed  and 
supplementary  trust-deed,  and  appointing  his  brothers, 
William  King  H  unter  and  John  Hunter,  to  be  trustees 
•long  with  him,  with  power  to  appoint  factors,  and 
to  call  them  to  account,  and  discharge  them ;  and  in 
case  of  the  decease  of  any  of  the  trustees,  with  power 
to  the  survivors  or  surviror  to  call  the  representatives 
of  the  deceasing  trustee  or  trustees  to  account,  and  to 
discharge  them  of  their  intromissions,  and  generally 
with  all  the  powers  contained  in  the  trust-deed  and 
supplementary  trust-deed.  James  Hunter  died  nn 
16th  January  18S3,  and  on  4th  February  thereafter, 
the  respondent,  Mr  Foreman  Home,  heir  of  entail  to 
the  estute  of  Billie,  being  dissatisfied  with  the  manage- 
ment, and  alleging  that  the  deed  of  assnmption  was 
nilra  virti,  applied  for  se^aestration  of  the  rents  of 
the  estate,  which,  after  being  nnsuccessfolly  opposed 
by  Messrs  Miller,  King  Hunter,  and  John  Hunter, 
was  awarded  on  7lh  March  1833,  and  Mr  Milne  ap- 
pointed interim  factor. 

In  support  of  the  present  petition  for  reenl  of  that  se- 
(fuestration,  and  uf  Mr  Milne's  appointment,  the  peti- 
tioner (now  tlie  sole  trustee  under  the  deed  of  assump- 
tion) pleaded — I.  That  as  the  olgect  of  the  trust  was 


clearly  to  deliver  to  the  heirs  of  entail  an  nnenenmber- 
ed  property,  which  could  not  be  accomplished  without 
a  long  and  protracted  management,  it  must  have  been 
the  intention  of  the  truster  to  confer  a  power  of  as- 
sumption  on  his  trustees,  because  otherwise  tlie  trust 
would  have  fallen  before  its  purposes  could  be  accom- 
plished. The  supplementary  trust-deed  altered  the  ori- 
ginal trust-deed,  in  sofsrunly  as  respected  thenomina- 
tiun  of  the  trustees,  hut  itdid  not  revuks  that  deed.  Ou 
the  contrary,  it  declared  that  the  trustees  should  hare 
the  same  powers  as  those  originally  named,  "  except- 
ing so  far  as  altered  by  these  presenta:"  and  there  was 
no  alteration  as  to  the  power  uf  assumption. — II.  That 
there  had  been  nothing  in  the  manngement  either  of 
the  late  James  Hunter  or  of  the  petitioner,  to  justify 
the  taking  ot  the  estate  out  of  the  hands  in  which  it 
had  been  placed,  in  virtue  of  the  powers  conferred  bjr 
the  truster.— III.  That  at  all  events,  as  the  deed  of 
assumption  had  been  brought  under  reduction  by  an 
action  presently  depending  before  Lord  Monereiff, 
the  petitioner,  who  had  at  least  a  prima  ,facK  title, 
ought  not  to  be  deprived  of  the  possession  in  the 
meantime,  until  it  was  seen  what  was  the  result  of 
that,  act  ion. 

The  respondents,  the  heirs  of  entail,  pleaded — I.  Tt 
was  to  the  trustees  named  by  the  original  trust-deed 
alone,  that  the  power  of  assumption  was  given.  The 
narrative  shows,  that  the  truster  had  in  his  view  at  the 
time,  the  power  uf  assnmption  whinh  had  been  granted 
by  the  first  deed,  and  yet  he  did  not  renew  that  power. 
On  the  contrary,  he  conveyed  the  estates  to  the  three 
trustees  named,  in  succession,  "  or  to  such  other 
person  or  persons  as  may  hereafter  be  named  and  ap- 
pointed by  ME,"  and  here  the  clause  stops,  and  the 
deed  proceeds  to  declare,  that  "  a  mnjority  of  my  said 
trustees,  accepting  and  surviving,  sWf  at  all  timea 
form  a  quorum."  The  new  trustees,  instead  of  beings 
appointed  to  execute  the  trual  singly  and  in  succes- 
sion, were  thoa  appointed  to  act  together,  two  being 
declared  a  quorum ;  and  instead  of  conveying  hi* 
estates  to  the  trustees,  and  such  other  persons  as  they 
or  he  might  appoint,  he  expressly  limits  the  convey- 
ance to  the  trustees  named,  and  auch  other  person  or 
persons  as  might  be  afterwards  named  by  himself. 
The  power  of  assumption  must  therefore  be  held  (o 
have  been  et  praponlo  omitted,  and  the  original  trust- 
deed  to  that  extent  to  be  virtually  revoked  and  altered. 
Farther,  at  the  date  of  the  deed  of  assumption,  all  the 
three  trustees  were  surviving.  They  bad  no  power 
to  resign,  and  that  deed  could  not  be  validly  executed 
by  James  H  unter  alone.  It  also  conferred  powers  en 
the  assumed  trustees  to  name  other  trustees,  and  lo 
fix  how  many  should  be  a  quorum, — which  powers 
were  not  contained  in  the  original  trust-deed,  or  sup- 
plementary trust-deed. — II.  The  petitioner,  in  the 
circumstances  in  which  he  was  placed,  was  not  eligible 
to  the  office  of  trustee.  Large  sums  remain  to  be  ao. 
counted  fur  by  Messrs  Molle  and  Pringle,  for  whom 
it  is  doubifal  whether  James  Hunter  was  not  respon- 
sible, and  also  by  James  Hunter  himself  ttnd  bis  re- 
presentatives, of  whom  the  petitioner  is  one-  The 
accounts  of  James  Hunter,  which  are  still  unsettled 
ffir  the  two  yean  of  his  sole  trusteeship,  amount  to 
£18.257,  8s,,  and  incliide  large  charges  for  factor  fees 
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Mid  apTMicf  occounti.  The  petitioner  iru  factor  dar- 
ing' tiiiM  period,*  and  had  large  accoanti  now  under 
in  res  ligation,  wliiuh  form  part  of  Jainea  Hunter't  WN 
ciiunu  ;  and  he  waa  alno  one  .of  the  cautioner*  for 
Jamea  Hunter'«  intromjsiioni.  A  lease  of  tlie  farin 
of  (irepnhiMd,  granted  by  Jamea  Hanter  to  hia brother 
John  Hunter,  one  of  the  aMumed  traateea,  on  moat 
diiadvantageuuB  terms,  ifi  nowr  under  reduction.  The 
petitioner,  at  trustee,  would  therefore  have  to  call 
James  Kunter'H  repretentativea,  of  whom  he  it  one, 
to  account,  and  whom,  by  the  deed  of  aaaumption,  he 
i(  empowered  lu  diicharge.  He  would  aUo  require 
to  call  himself,  and  his  brother  John,  to  account)  aa 
Jamer  Hunter's  cautiuoeni,  and  liliewise  aa  the  re- 
preaen  til  tires  uf  James  Hunter,  who  was  cautioner  for 
the  petitioner  n  factor ; — the  petitioner  would  farther 
have  to  call  himself  to  account  as  factor,  and  to  in- 
vestigate  the  transaction  with  his  brother  at  to  the 
lease  of  Greenhead.  Jobn  Hunter  stands  under  ai- 
milar  liabilities.;  and  in  these  oircum^tancea,  their 
nomination  to  the  office  of  truataea  waa  not  the  exer- 
cise of  a  iiouud  discretion  on  the  part  of  Jamea  Hanter, 
aapposing  the  supplementary  trust-deed  to  haTe  giren 
the  power  of  assumption  ;  and  it  is  the  dntyof.tfae 
Court  to  control  the  exercise  of  all  tnch  powers. — III. 
At  all  events,  there  are  no  sufficient  grounds  stated 
for  recalling  the  sequestration,  no  change  of  circum- 
atances  having  occurred  aince  the  tame  was  awarded  ; 
and  if  the  petitioner's  title  be  even  doubtful,  that  it 
an  adequate  reason  for  continuing  the  feeqneatrUion 
till  bis  title  be  determined  in  the  reduction. 

Lord  BnlgTuy. —  I  have  farmed  a  clesr  opinion  ofthia  cue, 
wfairh  i(  brougbt  before  ua  by  a  petition,  [he  prayer  of  wbieh  in. 
volvea  two  point*,— on«  of  law,  and  Ibe  other  of  dlKrction  on 
tbe  part  of  the  Court.^  The  quescioo  of  law  at  preient  forms 
the-subJFCt  of  dficuiaioa  before  Lord  Moncreiff,  in  u  ordioaiy 
action  ;  and  it  ii  not  neceiaary  to  Wr  much  on  it  bere.  but  alill  I 
muit  remark,  that  I  very  much  doubt  tbe  power  of  Mr  Jamea 
Hunter,  nniler  [he  aupplemenlmry  tmat-deed,  to  sppoint  the 
preaent  petitioner  to  tbe  office  of  trustee.  I  rbink,  on  looking 
to  the  teima  of  that  lupplementary  deed,  that  Mr  Homereaenred 
to  himself  alone  liie  power  to  appoint  additional  truateea.  But 
without  going  much  into  that  question,  which  is  embnced  by  the 
ordinscy  action,  1  think  ihe  Court  are  called  upon  to  interpoae 
tbeirauthorily  W  Malu,  becautelbive  alwaya  underalood  (hat 
this  Court  have  a  superintendenee  of  all  truata,  and  in.virtne  of 
their  ROii/e  ojficium,  hare  aright  to  interfere,  and  aee  justice  dona 
toall  partiei.  Taking  that  general  view',  and  even  auppoting  thst 
James.  Hunter  had  bad  the  power  confsrred  on  him  of  naming 
«raaiuiiiing  other  cnuteea  into  (he  truat,  atilt  I  aay.be'waa 
bound  in  law  to  exerciae  that  power  wilb  prudence  and  discre- 
tion, and  wilb  the  lole  view  of  benefiting  the  estate,  and  if  ha 
bu  exceeded  that  discretion,  snd  hut  not  acted  tike  a  wise  uhI 
prudent  man,  this  Court  haa  the  right  to  interpose  il>  sutfaoriiy, 
and  to  control  himi  .  In  the  preaent  caae,  I  think  there  are  auf- 
fcient  grounds  to  authorise  ibe  peraoni  chiefly  intereited  (o  call 
on  the  Cuurt  to  interf.re,  eaperially  when  I  look  to  the  connec- 
tion this  gentleman  (the  petitioner)  had  with  the  (ruit  st  tbe 
time  of  his  sppaintment.  He  appeara  to  bare  been  (he  cau- 
tioner for  hii  brother,  June*  Hunter,  therefore  he  must  be  re> 
sponsible  for  all  hit  actings  ;  he  was  alio  factor  on  the  estate, 
and  aa  such  inlromilted  with  large  auma,  for  wtiicb  he  is  ac- 
CDuntahle.  Now,  wu  i(  a  prudent  or  a  wise  measure,.  on'(he 
put  of  Mr  4>mes  Hunter^  to  appoint  hii  own*brother,  standing 
in  the  lituation  ofcsutioneiforbim,  to  be  sole  truilee, — in  which 
office,  being  gratuitous,  he  was  not  bound  to  find  caution,  u  a 
fanor  must  have  done  7  I  aak  your  Lordship,  whether  it  was  an 
act  of  windom  or  prudence,  in  these  circunutaneei,  to  confer  the' 
office  ou  bit  own  brothei?  Doea  it  not  look  like  nukiiig  the 


i^polntment  for  tbe  poipose  of  benefiting  tbe  party,  iasletd'cf 
benefiting  the  estate?  I  think,  on  tbe  whole,  there  are'sufficieK 

Cnds  la  law,  and  in  jus[ice,  to  find  that  Mr  William  King 
ter  ia  not  eutitlad  to  the  management  of  this  eatate  aa  traa. 
tae. 

Lard  Pnudau,—\  think  it  more  than  doubtful  whether  the 
deed  of  Bsaumption  was  legaL  I  say  more  than  doubtfuL  By 
tbe  supplementary  deed,  there  ase  new  trustees  appointed  by  the 
testator,  and  it  is  declared,  that  a  majority  accepting  and  tur- 
viving  aball  at  all  times  form  a  quorum.  Now,  if  they  hsd  tbs 
power  of  assuming  new  trustees,  it  could  only  be  Aotte  by  the 
quorum  accepting  and  surviving,  and  Mr  Pringle  did  accept  and 
did  surrive.-constltDling  a  quorum  at  tbe  dsle  of  tbe  deed  uitii). 
ing  Ihe  truitee^i  and  consequently,  nothing  dune,  either  by  hioi  on 
the  one  band,  or  by  James  Hunter  on  the  other,  could  be  mlid, 
even  allowing  tbe  powerof  assumption  to  eiiit.  But  I  iblnkit 
did  not  FxiaL  Let  me  reverae  tbe  case,  and  suppose  that  the  ori- 
ginal trust-deed  gave  no  power  of  assumption,  and  that  Ibe  sup- 
plementary deed  had  given  the  power  directly  and  expliddy — 
would  jaa  oat  then  bare  held,  that  in  tbe  last  the  power  was  a 
liropotila  conbned?  That  the  truster  was  to  be-tiken  as  banpg 
said,  '*  in  oiy  Origiikal  Iruslees  Ibad  not  that  con Gdence,  butiomy 
new  truatees  I  have,  snd  consequently  1  give  them  the  power.' 
But  when  it  is  tbe  reverse,  n^iat  you  not  hold  it  to  have  beta 
omitted  ei  propoiiio  t  He  gave  (he  power  by  the  first  deed,  tsd 
not  by  the  second.  The  assumplioo  of  new  trustees  ia  an  extra- 
ordinary act  of  mansgemeiit.  The  truster  might  have  even  said, 
I  bare  the  same  conndcnce  in  tbe'neitr  truateea  as  in  the  old  ; 
but  I  have  now  come  to  see  thurit  wss  wrong  to  give  ibat  poum 
at  all-,  and  1  reserve  it  to  myself.  I  have  said  it  is  more  than 
doubtful  whether  tbe  deed  of  assumption  was  t^al ;  but.  in  fact, 
I  have  no  doubt  at  all  that  it  was  not  ao.  Farther,  I  sm  dear 
with  Lord  Batgray,  that  it  was  quite  unwarrantable,  in  the  eir- 
eumatances.  for  JAr  James  Hunter  to  name  bis  own  brother  to 
be  trustee,  because  his  Gntact  ought  (o  have  been  to  hste  called 
himself  Co  account  in  half  a  doien  capadtiea,  he  having  acted  as 
cautioner  for  his  brother,  and  factor  op  tbe  estate.  Sic.  in  all  whirk 
he  ii  or  msy  be  debtor  to  (he  estate.  Therefore,  to  hold  Uut 
he  is  a  proper  trustee  aeema  to  be  quite  wild,  and  out  of  (be  ques- 
tion. I  am  for  refusing  ;  and  if  the  petition  is  refused,  the  in- 
terim appointment  of  Mr  Milne  (for  it  is  interim  only,  sltfaough 
without  limitation  as  to  time}  will  continue  in  tbe  meantime; 
but  reserving  to  Mr  Home  of  Paxton,  and  others  interested,  to 
apply  to  the  Court  for  a  more  permanent  management,  in  (be 
shape  of  a  euralor  banit,  (which  is  tbe  ordinary  form  in  which 
the  Court  interfere  where  a  (rust  baa  falleu).  Wbeltler  tbey 
may  suggest  Mr  Milne,  or  whether  he  may  choose  to  inter- 
fere farther  in  this  complicated  business,  ia  a  diBerent  matter; 
but  in  tbe  meantime,  I  think  we  ought  to  refuse  the  petiliou. 

Ltnt  Crvfie — after  remarking  that  the  Court  could  not,  in 


livered,  and  to  obaerve,  that  it  was  quite  dear  that  the  peti- 
tioner could  not  be  entitled  to  hold  tbe  office  of  trustee,  when 
he  would  have  to  act  as  defender  in  a  cauae  at  the  inslsnce  of 
tb$  trust-estate,  and  consequently,  aa  a  matter  of  neceaaity,  aooa 
other  person  fell  to  be  appointed. 

Lord  GiUia. — I  agree  with  tbe  Lord  Freaidant  and  Lotd 
Balgny ;  and  although  the  question  of  law  may  depend  on  the 
result  of  another  cause,  and  I  am  not  diapoaed  to  give  an  opinion 
unnecessarily,  atill  that  queatioo  occun  alao  here,  and  vre  are 
bound  to  give  on  opinion  on  it,  I  am  clear  ttUt  the  petitioner, 
Jamea  Hunter,  waa  not  entitled  to  rarry  on  the  ordinary  huii- 
ncss  of  the  trust,  atill  less  to  appoint  new  Cmsteea.  It  is  said 
tbe  trust-deed  gave  tbe  trostees  s  power  of  denuding,  but  when 
you  talk  of  denuding  of  a  trust,  it  does  not  mean  voiuntarily  de- 
nuding, but  it  means  that  the  party  absll  be  legally  denuded;  foe 
a  trustee  caunot  denude,  without  having  the  authority  of  this 
Court.  Now  here,  .(wo  wete  declared  to  be  a  quorum ;  aad 
when  Mr  Prinze  lives  and  dies  a  trustee,  and  when  the  one 
trustee  seta  without  tbe  concurrence  of  the  other,  I  do  not  sea 
how  his  acts,  can  stand.  This  ia  quite  a  different  caae  from 
AuchCerlony's,  which  related  to  an  ordinary  act  of  nuoagcment. 
But  suppose  that  Mr  Hunter  bad  called  on  Mr  Pringle  to  have 
concurred  with  him  in  appointing  anew  trustet^  and  he  had  n- 
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Aued,  I  uk  if  (hi*  Court  wiKild  hm-e  (omprlled  Mr  Pringle 
(o  jotB'Mr  Hunter.in  notBinating  his  uwn  brother  10  tbat  office? 
At  Hii;  rate,  jl'  Mr  Hunter  ihoiigbt  the  caw  no  eUar,  be  might 
hire  called  on  Mr  Pringle  to  concur  wilb  him,  aa  Mr  PringlB 
was  hli  .cO'lruMee.  and  il'  be  would  not,  be  might  have  tri<d  ao 
B{>plicition'to.the  Caiirt.  I  Mate  thii  Dpiiiion  vilfa  the  mora 
cunfidencc,  IhU  I  find  Mr  Hmitrr  himself  »a«  formerlj  61  th» 
aane  opinimi;  for  when  Mr  Molle  praposea  to  naiiiG  a  Eraitee 
under  the  puivtr  atleKed  [o  be  rontainCd  in  the  SupplanieDtarj 
deed,  what  does  Mr  Hunter  «iiy  ?  He  write*,  thai  he  highly  dia- 
•pprores  of  the  step,  and  hotdt  [hat  it  would  be  a  proreediTw 
altOftether  nltrt  virti.  But  Ibia  very  gi'iitiemin  iMtietime  af- 
terwards fiiidi  it  con?enient  and  propur  to  assume  his  own 
brother  into  the  IruiL  I  concur  entirely  with  your  Lnrdahlpg 
ill  th«  other  riew  you  bave  expreiaed,  and  in  rafuiinj  this  pe- 

The  Court  refused  the  petition,  with  expensei. 
Petitioner's  Authority. — Roughbead.  t>.  Hunter;  S,  and  D. 

Vol.  iip-are. 

ReaiMindems'  Autborllies.— <2. )  11.  Bell's  Gam.  pp.  987-9, 
bihI  370.  Uvedale  t.  Price ;  Second  Cases  in  Chancery,  p, 
190.  Webb  V.  Shaftesburyi  7  Veaey,  p.  400.  Bauforc  v. 
Berty  ;  1  Williami,  p.  70^ 

First  Diirision Aei.  Keay  and  Buchanan ;  TTiUIam  Pollock, 

S.S.C,  Agent.— All.  Dtanof  Faculty  (Hope),  Jameaorl  and 
Wood;  Hugh  Mucqueeu,  W.S.,  AgeoL— Mr  BoUand,  Clerk. 

— Lt;-^-l       

•7th  February  1834. 
No.  209>— Mrs  h.  Ballandens,  Pursuer,  v,  Jamu 

Chrystal,  Defender. 
ProeMi — K»penie« — A  porlf  iming  bnught  an  acli«H,  eon- 
ciudtng /or  £[00Q  againtt  tht  diftKdtr i  and  an  occvunfanl 
hatrine  Haled  the  ivm  dutiU  £\\\  ;  and  Ike  denier  fiako  had 
pUailtd  ctrUU'i  difimcei  in  limine,  wAicA  utrt  rrpetledij  hamng 
offered  to  pay  tke  turn  found  diu  bjf  the  aecountanl  i  and  lit 
puritur  basing  thereafter  made  vp  a  ntord — Held,  Ihat  iht  mat 
eniy  eniUled  to  titf  exptnui  of  ditciuiing  tke  pretintinarjf  dt- 
Jenca,  and  tvit  to  any  i^lhe  eipentet  tf  making  u/i  tht  neord. 

The  deceued  Jamei  Chryitml  wKi  appointed  ■  trai- 
tee  ander  a  tratt-diaposition  by  the  punuer'a  father, 
dated  8th  Oetoher  1800.  Junes  ,Cliryatal  acted  u 
factor  for  the  other  truiteei ;  and  in  l*j;il,  with  a  Tiew 
to  adjust  the  factory  accounts,  »  refecence  wa*  entered 
into  to  Mr  Scott,  accountant,  Edinbui^h.  Chryatal 
died  during  the  tubaigtenoe  of  the  reference,  and  hii 
son,  who,  in  1827,  made  up  tilltja  to  hia  eatate  cum 
beneficio  inveniarii,  was  iiited  ai  a  party  to  the  re* 
ference.  Before  an  award  waa  pronopnced,  Tarloua 
creditors  brought  actions,  in  order  to  conititnte  their 
dohti  against  Chr^stal,  and  the  pursuer  was  adrised 
to  ruse 'an  adjudication  t'n  ttviirity  againtit  Chrystal'i 
lands,  for  which  purpose  she  brought  the  present 
action  to  constitute  her  claim,  copcJuding  for  £1000, 
less  or  more,  as  might  he  found  doe  on  a  settlement 
of  the  factor's  accounts.  Chryslal,  in  defence,  main- 
buoed,  Itl,  That  the  action  was  incompetent,  in  re- 
apectof /m  alibi  pendeai,  by  the  reference  to  Mr  Scott, 
2d,  That,  even  where  there  are  no  objections  in  point 
of  competency,  an  ndjndicatiun  in  security,  which  is 
atated  in  the  summons  to  he  the  sole  object  of  the 
present  action,  ii  a  remedy  in'equityrfrraot^  (Mi'y  '^ 
ttpbiii  affk'io  of  this  Cuurt,  in  casus  of  necessity,  and 
there  are  no  grounds  in  'equity  to  support  socli  an  ap- 
plication in  the  present  case,  id.  That  no  debt  is 
due. 

LordCringletioron  I6th  May  1829.  repelled  the  pre< 
liininary  defences,  and  iu  respect  the  defetider  ac- 


Jaiesoed,  hi|  Lordship  on  the  2Qtb,  ordered  eoudescen- 
enoes  and  answers.  Mr  Scott,  the  refetae,  died  before 
t'heac<;f>nnts  were  adjusted,  bnt  in  January  1839,  he  had 
issued  notes,  finding  t.he  pursuer  entitled  to  £111,  S.  8., 
With  interest  f^om  4th  October  lS2^.  Tliis  som  was  . 
aocepted  by  the  pul'suer,  who  however  insisted  in  revis- 
ing her  pleadings,  though  the  defender  consented  that 
dacree  stiould  go  ont  ngninst  him  for  the  above  sum, 
and  Bceordinglr,  on  17th  'Norember  1832,  she  was  al- 
lowed to  lodge  at  the  hat-  a  rerised  condescendence, 
accepting  of  the  above  £111.  The  only  matter  remain- 
ing undisposed  of  referred  lo  the  expenses  incurred. 
The  pursner  p1eadsd-r~I.  The  present  action,  in  the 
drcnmstamwe,  was  itot  only  necessarily  and  properly 
brou^hl,'  hut  was  rendered  unavoidable  by  the  prior 
judicial  proceedings  of  the  late  Mr  Chrystal's  other 
craditon,  add  it  has  been  BO  sustaiaed  by  final  ioter- 
loeutori  in  the  case. — 11.  Even  had  the  referee  Mr 
Soott'a  award  or  report  been  obtained  upon  the  stata 
of  the  deceased's  accounts  before  the  action  was  rais- 
ed,  which  it  was  not,  that  report  could  not  have 
amonnted,  in  its  'effect,  to  a  le^al  decree  of  constitu- 
tion in  favour  of  the  pursuer,  which,  independently  al- 
together of  the  proceedings  of  the  other  creditors,  she 
was  entitled  to  obtain,  and  to  act  upon,,  if  she  chose, 
for  her  own  security. — 111.  The  two  preliminary  pleas 
maintained  by  the  defender  in  bar  of  the  action  be- 
ing finally  repelled  as  altogether  groondlefs,  and  his 
other  remaining  plea  on  the  merits,  that  uo  debt  was 
due,  having  been  totally  false,  as  is  proved  by  pay- 
ment of  the  sum  ultimately  made  by  him  to  the  pnr> 
■ner,  the  defender,  as  having  thus  lost  every  plea 
maintained  by  him  in  the  case,  is  clearly  liable  to  the 
pnraner  in  the  expenses  of  this  action,  which  being  a 
mere  oonstitntioo  in  teourttg,  onght  never  to  have  been 
opposed  by  him.  The  defender  denied  the  claim  for  ex- 
penses{  and  Lord  Medwyn,  on  12th  December  1833,  . 
pronoaneed  this  interlocutory — 

"  Having  resumed  eonsideratiorr  of  the  debate  on  the  ques- 
tion of  expeniea,  and  carefully  eumined  the  different  steps  of 
procedure  in  the  course  of  the  process,  Finds  the  pursuer  en- 
titled to  the  expense  of  diacusung  [be  preliminary  defences, 
modifies  the  lame  to  tbe  sum  of  £&,  £■.,  for  which  deeenut 
but  finds  no  other  expenses  due." 

"  Nate-^lt.  is  often  a  difficult  task  to  ascertain  how  far  a 
party  has  incprred  the  penalty  tamtn  lUiganlLttja,  and  psrticularly 
so  when  the  proceedings  hare  not  taken  place  before  tbe  Judge 
who  is  to  riisposs  of  that  question.  The  Lord  Ordinary  feels 
tbe  difficulty,  particularly  in  the  preient  inicance,  and  he  has 
examined  the  different  steps  of  proci-dure  with  the  mare  minute, 
ness  on  that  account.  The  sum  due  has  been  paid  without  tbe 
necessity  of  a  decree,  and  no  diiij^euce  baa  been  led  tiy  any  cre- 
ditor, nor,  iO  far  as  appears,  was  ever  contemplated  dgainst  the 
late  Mr  Chrystal's  estate;  and  further,  the  defender  seems  to 
have  been  taking  proper  measures  for  paying  all  the»e  ciediton 
equally.  Perhaps,  however  there  was  no  blame  imputable  to 
tfaa  pursner  in  raising  this  summons  of  cunetilution  for  her  se- 
curity. Jt  was  necessary  for  tbe  defender  to  appear  when  a  de- 
cree to  lucb  an  extent  as  £1000  was  erared.  But  the  prelimi- 
nsry  pleas  urged  were  plainly  ilUfonnded,  and  repelled  by  Lord 
Cringlbtie,  16th  Hay  I8«9.  Tbe  defender  acquiesced,  and  so 
it  was  unnecessary  at  that  time  to  diopoae  of  tbe  question  of 
eifpenses  ;  but  the  LonI  Ordinary  Ibiiiici  them  due.  It  is  said 
the  defender  wisbed  the  process  to  Ije  over,  but  this  was  declin- 
ed. It  rather  sppean  that  it  would  bave  been  quite  tafcfor  the 
purener  to  ba*e.  adopted  this  suggestion.  The  purnuer  was  noiv 
ID  a  csudition  u>  secure  her  cUi|ri  in  competition  with  any  other 
creditor  if  SJiy  should  acicmpt  to  secures  prcferunce.     But  as 
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■he  iU  not  choo«  to  da  lo,  ind  iniiited  on  making  up  a  record 
in  order  to  obtiin  wi  ((judication  in  ■ecurity,  ihe  expenie  of 
tbii,  according  to  the  ordinary  rule,  niuit  fall  upon  henelf.  De- 
■idei,  tbere  neeini  to  bave  been  little  occiaion  for  surb  a  pro- 
cedure. The  reference  was  going  on,  and  it  was  under  it  ihaC 
tbe  balBtice  was  to  be  aacertained.  Under  the  reference  to  Mr 
Scott,  thebalanceduewuaacertainHl  to  be^ill,  3.  8.  Tbe 
defender  acquiesced,  and  offered  pajiuent  of  tbii  lum.  A  re- 
ference of  certain  poinu  to  Mr  Scott'i  partner  wai  now  agreed 
to ;  but  tbi*  H*as  rejected  bf  the  puraner,  on  tbe  ground  tbal  tbe 
agent  bad  no  authority.  It  waa  >o  found,  and  the  punuer  pro- 
ceeded with  the  cause,  and  took  an  older  to  reviae  tbe  conde- 
scendence, with  a  view  to  limit  tbe  demand  to  tbe  exact  lum  ap- 
pearing to  be  dne,  inttead  of  JlltOO,  alated  in  tbe  condeacen- 
dence,— aee  letter  Mr  Maclaurin,  i28tb  May  IBSO,  and  letter  Mr 
Ballandene,  Slit  May  1830,— She  expresied  herself  willing  to 
accept  of  tbe  sum  aa  appearing  to  be  due  by  Mr  Scoit'a  note, 
wbich  waa  accordingly  paid  by  the  deftnder.  The  poriuer 
finally  adjuitcd  and  closed  the  record,  with  a  view  to  this  clHim 
for  expenses.  Tbe  Lord  Ordinary  baa  great  doubts  whether 
this  part  of  tbe  expeniies  should  not  be  awarded  against  tbe  pur- 
suer ;  hut  at  all  evenla,  be  does  not  tbink  her  entitled  lo  the  ei- 
peoaea  from  tbe  opposite  party.  If  neceieary  at  all,  where  the 
expenses  were  tbe  only  lubject  of  discusiion, — no  decerniture 
being  now  necessary  in  the  action  itself, — it  waa  only  necessary 
to  correct  the  gross  overcharge  stated  by  her  in  the  condescen- 

Tbe  paraaer  reclaimed,  and  prajed  for  foil  ex- 
pensea.     At  adviiitig, 

Lonl  Jvuict-Cterk  said,  in  cases  where  the  Lord  Ordinaty 
slated,  that  after  minute  examination  of  the  case,  he  found  no 
expenses  due,  the  Court  would  not  alter  bis  interlocutor,  unless 
It  were  demonstrated  that  he  was  wrong.  It  was  quite  clear 
from  the  documents,  that  it  was  totally  useless  to  make  upa  re- 
cord thtt  payment  of  the  admitted  sum  was  offered.  To  allow 
inch  records  to  be  made  up,  would  be  letting  a  bad  eaample — 
it  was  cucoaraging  such  to  be  made  up,  merely  for  the  sake  of 
creating  expenses. 

Tbe  other  JndgM  concarred,  and  tlra  Court  ad- 
bered. 

Second  Di  vision.  ~-Ijord  Ordinary,  Medwyn. — Jet.  Jame- 
■onand  Tumbull ;  Wotherspoon  &  Mack,  W.S.,  Ageaia.— 
jtU.  O.  Napier;  G.  and  V.  Napier,  W.S.,  Agents.— Mr 
Thomson,  aerk.— [J.  W.  if.] 

llh  February  1834. 

No.  210. — Robert  Hill  &  John  Campbell,  Pur- 
suert,  V.  Duke  or  Montbosb,  Defender.. 

Superior  and  Vassal— Nan- entry — Hetour  Duties  — Blench- 
DOlding — Bdd,  I,  Thai  dtcrtel  of  nen-erttry  having  pnaied,  Ihe 
m/wn'or  ii  eitlilM  lo  dmie  thireal  mttt  r.fthi  dominium  utile 
fnn  the  date  of  Ihedecreel—tl.  In  blneh-hol-Hngt,  Ihtitmouni 
of  the  non-tolrf  dutiti  ii  luCTlained  by  a  refertnet  lo  ani/  rt- 
louT  of  the  landi,  pnmiled  nch  out  bt  fbimd ;  mvi  the  new  ex- 
lent,  not  Ike  old.  h  the  nle  at  vhic'h  they  ur*  compiled.— III. 
It  into  bar  lo  Ihe  ivperior't  right  (o  demand  non-entry  duliet. 
that  tte  originnl  title,  in  oirlve  of  which  he  broHghl  hi' aclion  of 
noA-erUry,  woi  HaUe  lo  eljjetlion,  Ihe  radical  right  beitig  in  lilf 
siipertn',  and  Ihe  right  hutiiig  teen  fiudaUy  compltled  prior  to 

Thit  CMB  ii  folly  reported  antea.  Vol.  V.  p.  551, 
vbich  lee.  It  wa*  a  declamtor  of  non-entrjr,  &c.  of 
certain  temple  lands,  part  of  the  baron)'  of  Dreml  The 
caae  bad  been  before  the  Inner-House  on  a  prelimi- 
nary point,  which  their  Lordthip«  dismissed,  and  in 
July  1828,  remitted  to  the  Lord  Ordinary  to  proceed. 
After  a  rnriety  of  prt>Gednre,  Lord  Falierton,  on  SOlh 
Febrvary  183S,  saitained  the  pttnuers'  title  to-  par- 
tne,  foahd  tbe  lands  in  non-entry,  and  decerned  in 


terms  of  the  latter  conclusions  of  the  libel,  which 
were  in  these  words  i 

"  To  make  payment  to  the  pursuer,  u  superior  foresaid,  of  tbt 
feu  or  retonred  duties  of  the  said  subjects  to  which  tlieypreiend 
right,  and  of  which  they  claim  possession,  yearlf,  Moce  die  de- 
cease of  tbe  last  immediate  Tasaals  therein ;  and  thai  they 
should  be  decerned  and  ordained,  by  decreet  foresBid  (o  nuke 
payment  to  the  puraner  of  tbe  full  leuis,  maills  and  datiei,  of 
Bucb  lands  belonging  to  the  pursuer  ss  tbey  clu'm  right  to,  ta 
are  in  possession  of,  and  that  from  and  after  the  said  rtspertive 
Citations  during  the  non-entry,  till  tbe  entry  of  the  righteous  lieir 
or  heirs  to  tbe  Tassils  therein  ;  and  also  to  make  payment  to 
tbepunuierof  ihe  whole  bygone  feu  .duties  due  by  them  ;  witb  tbe 
farther  sum  of  .£^200  Sterling  each,  of  dam.<ges  and  expenses  of 
process,  and  of  extracting  the  decreet  to  follow  hereon." 

The  defender  reclaimed, — and  tbe  Court,  after  two 
advising*,  adhered  to  the  Lord  Ordinary's  interlocu- 
tor, in  so  fur  aa  it  sustained  tlie  pursuers'  title,  aud  de- 
clared the  lands  to  be  in  tiun-entry : 
"  But  iptoad  iJira,  recal  the  said  interlocutor,  and  remit  to  tbe 
Lord  Ordinary  to  bear  parties  further  as  to  the  other  conrlusioin 
of  tbe  libel,  and  ss  to  expense*  of  process,  and  with  power  to 
bis  Lordship  to  do  therein  sa  to  him  shall  seem  jasc" 

It  appeared  from  Mr  Hill's  titles  that  Martininai 
1S03  was  to  be  considered  his  terra  of  entry.  The 
case  having  ^one  back  to  the  Lord  Ordinary,  his 
Lordship,  on  SOth  November  1833,  pronounced  thi* 
interlocutor : 

"  Having  considered  the  remit  from  the  Court,  dated  lllh 
day  of  July  last,  snd  besrd  parlies'  procurators,  and  thereafter 
considered  the  process,  Finds,  tbal  the  full  rents  of  the  Isndi 
libelled  are  due  to  the  pursuers  only  since  tbe  sa<d  I  Ith  day  of 
July  last :  Finds  the  retoured  duties  due  for  the  term  of  forty 
years  back,  fmrn  Martinmas  1806:  Of  new,  finds  no  further 
expenses  due  to  either  parly ;  and  appoints  the  cause  to  be  en- 
rolled in  the  motion-roll,  that  a  dererniture  may  be  pronounced 
suitable  to  these  findings.  _JVb(f.— 1806  is  the  date  tff  Mr  Hill's 
titles." 

His  Grace  reclaimed,  and  contended — I.  That  Mr 
Hili,  the  superior,  was  not  entitled  to  tbe  real  rents 
from  the  date  of  the  decreet,  inasmuch  as  the  ori^- 
nal  strict  rules  applied  to  cases  of  non-entry  had  been 
relaxed,  and  that  in  the  present  case,  be  cuold  not  be 
held  aa  having  acted  contumaciously :  That  all  thatthe 
superior  was  entitled  to  aalc,  was  the  ordinary  compo- 
flition,  pnyable  npon  the  entry  of  a  singular  snecessor, 
— II.  i'hat  the  superior  was  not  etttitled  to  retotir 
duties;  and  III.  That  even  if  be  were,  he  must  be 
restricted  to  the  period  when  the  title  was  feudally 
completed,  as,  prior  to  that  period,  the  pursuer  having 
no  title,  the  vassal  could  not  be  blamed  For  objecting 
to  enter. 

To  which  it  waa  answered  by  the  superior — I.  That 
as  the  Duke  had  delayed  «ntry  after  detsreet  of  non- 
entry  had  passed,  he  mnst  be  conaidered  as  eontama- 
oions,  and  that  the  full  rents  of  tbe  subject  fell  to  be 
awarded  aa  a  penalty  for  continuing  to  lie  ont  anen- 
tered. — II.  That  the  retoor  duties,  before  citation, 
accrued  to  tbe  superior,  in  consequence  of  bis  radical 
right,  and  were  not  viewed  as  a  penalty,  in  conse- 
quence of  the  mora  or  culpa  of  the  vassal. — I  II,  That 
the  right  being  in  the  pursuer,  even  s.uppoatng  the  ub- 
jection  taken  to  the  original  charter  and  infeftraenl 
bad  been  wetl-fnunded,  still,  that  as  what  was  admitted 
to  be  a  sufficient  feudal  title  Jiad  been  produced  and 
sustained,  such  title  must  be  held  m  drawing  back  to 
the  date  of  the  summon*. 


.yGooc^le 
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Tirara  beiii^  nn  uaignation  in  the  diipnition  to 
Mr  Hill  or  the  fen  and  other  dnliet  prior  to  180B,  he 
abandoned  bia  claim  to  th«  retour  dutiea  prior  to  that 
date. 

Their  Lordship)  prononnced  this  interlocntor ; 

"  Alter  tnd  rtij  tbe  interlocucor  of  (he  Iiord  Ordinary  lub- 
nitted  to  review,  in  lo  Tnr  u  to  find  thit  tfae  retoured  dtitiei  in 
queition  an  onlf  due  from  the  term  of  MartinDiM  1806,  ihu 
being  tbe  term  of  the  pumier'i  entry  to  the  luperiority;  but, 
fuead  ulln,  adhere  thereto  oti  tbe  meriti,  and  decern.' 

Authority— Enldiie,  B.  IL  L  S,  tec.  40. 

Second  Dirluon. — Ijordi  Ordinary,  Fnllertnn  and  Macken- 

si« /tel.   Uaidment  and  Hamilton;  John  Campbell,  W.  S., 

Agcat. — JU.  Dean  of  Faculty  (Hope)  and  Rulberfurd;  Don- 
dua  and   WiiMo,  W.  S.,   Aeenta.— Mt   Ferguaan,    Clerk.— 


llh  February  1834. 

No.  211 — CoLOHBt  Jambs  Taylor's  TnusTtES, 
Purtuert,  V.  Sir  Williau  Forbbs  &  Coupamv, 
De/eadert. 

Praceia — Eipenaei — Competency — Honieof  Lorda — A  party 
Aam»g  been  atieilBed,  wiUi  tr/xnttt.  ami  tkejuilgmeit  kning  bttn 
renerMed,  anrt  tkt  eau  reniUlrd  for  trial  bjf  f  urn  0*  twa  imtii  and 
Ike  ptrg  kavin$  fiiund  lAal  lie  dtfendirt  acn  tubUaaliallg  righl, 
andgittn  Ihtm  a  verdict  on  the  tecimd  iaue,  ami  foHttdfir  lie  pur. 
men  on  thefirU  ime—Hetd,  I.  In  an  application  Jot  eipeni^i 
prt«-  to  Ike  trial,  thai  Ike  Courl  of  Sftflot  had  pomer  to  gipa 
iMem,  and  trpemet  awarded  accardinglg,  l/iough  there  tool  na- 
thing  in  tie  reaeriiil  regTiling  expeniei,  and  4inJji  an  iiu/nic<uii 
lo  proceed  after  trial  oj  j*ov/rf  ii  /Mil.— II,  That  the  pHrnert 
tvere  enlitted  to  vhtil  expenvt  had  been  incurred  in  comeqitenct 
qfHe  conduct  of  the  drjinderi  rigardins  Ihejirtt  taut. 

Thii  case  u  reported  antea.  Vol.  III.  p.  200.  It 
waa  an  action  brought  in  Janaarj  18:^5,  coacluding 
against  the  defendert,  banker*  in  Etlinbui^h,  fur  pny- 
ment  of  £5000,  with  interest.  Tbeing  a  lugacy  left  to 
Colonel  Taylor  by  hii  father),  on  the  ground  that 
the  defenders,  who  were  aware  of  the  terms  of  the 
father's  settlement,  had  paid  over  the  money  to  anutlier 
eoti,  who  bad  misapplied  it,  and  become  bankrupL  The 
Lord  Ordinary  asaoikted,  with  expenses,  and  the 
Court  on  the  9th  June  1H27,  adherpd.  The  pursuer 
appvuled  to  the  Hoii»e  of  Lords,  and  their  Lordships 
ua  t4th  December  1830,  reversed  the  jodgmenta  of 
the  Coort  of  ^Jession,  and 

*'  orJereil  that  ihe  caQM  l>e  remitted  back  to  tfae  Lordi  of  Ses- 
sion in  Smtland,  of  the  Second  Dirinion,  with  an  insiiuctioii  to 
Ibem,  ihjl  tbey  do  direct  a  (rial  by  Jnry  to  be  hdd  upon  (he  ful- 
lowing  ii8ue<  ^  Whetberany,andwbat  pHTt  of  (he  £5000,  trans, 
ferred  by  John  Taylor  to  ■  arparate  accouiit  in  his  own  name  in 
IH03,  iub«rquently  tranaferred  in  181-1  into  the  name  of  Patrick 
Taylor,  and  again  in  18J7  tninsFerred  into  an  account,  called 
tbe  separate  aceonnt  of  John  Taylor  and  Son,  has  been  receired 
by  the  respondents,  in  payment  of  a  debt  due  to  them  from  tbe 
firm  of  Taylor  and  Son  7  Wbetber,  when  (be  reipandfrnta  re- 
ceived  >uch  money,  they  knew  tbat  it  was  part  of  the  estate  of 
Jobn  Taylor,  and  tbat  Putrirk  Tnylor  was  posseised  of  that 
money  as  the  exeirutor  of  tbe  aaid  Jobn  Taylor,  and  held  it,  sub- 
ji'ct  to  Ihe  truHCi  declared  by  (hat  will,  and  tbat  the  aaid  tmsla 
were  not  nlisGed  ? — And  that,  after  tbe  trial  of  such  isaues.  tbe 
aaid  Lords  of  Seasion  of  the  Second  Diviiion  do  proceed  further 
in  tbia  cause  ai  shall  be  jast." 

The  ca*e  went  to  trial  before  a  special  jnry  on  the 
6lh  January  1S34,  who  returned  a  rerdict  for  the  par- 
■uera  on  the  firat  issue,  and  for  the  defenders  on  the 
accund.    The  verdict  bRving  been  applied,  tbe  de- 


fenders craved  the  expentes  incurred  by  them  in  the 
cause.  The  pnrsaers  objected,  That  the  defenders 
were  only  entitled  to  tbe  expenses  incurred  after  the 
jodgment  of  tbe  House  of  Lords,  and  that,  too,  regard- 
ing the  proof  of  the  second  issue:  That  tbe  Court 
bad  no  power  to  grant  expenses  prior  to  tbe  appeal* 
in  respect  the  Honse  of  Lords  had  simply  reversed 
the  judgment  oF  the  Coort  of  Session,  witlioat  any  re- 
servation or 'direction  as  to  expenses.  The  Court 
could  look  only  to  the  trial  of  the  issues,  and  what 
followed  thereon  :  That  a  great  portion  of  the  ex- 
penses incurred  arose  in  consequence  of  the  defenders' 
denial  of  the  matters  of  fact  in  the  first  issue,  on  which 
the  pursuers  had  been  successful:  That  though  tbe 
defenders  had  been  substantially  successful,  still  they 
were  not  entitled  to  expenses  quoad  those  parts  of 
the  case  in  which,  by  their  conduct,  they  had  put  the 
opposite  party  to  nnneceasary  expenses.  Answered 
— The  defenders  are  entitled  to  their  expenses,  even 
in  terms  of  the  judgment  of  the  House  of  Lords. 
Their  Lordships  only  held  that  the  cause  had  hvea 
wrong  tried,  and  sent  it  back  to  be  tried  by  a  jnry. 
Besidee,thisCourti«entitled  to  look  to  the  expenses  in- 
curred prior  to  the  trial ;  fur  the  judgment  of  the  Honse 
of  Lords  orders  this  Court,  after  the  trial,  to  proceed 
farther  as  shall  be  just.  Replied — It  is  the  party  who 
was  found  wrongly  tbe  House  of  Lords  wbo  is  now 
asking  expenses.  The  Cuurt  of  Session  decided  wainst 
the  pursuer,  but  the  House  of  Lords  reversed  that 
judgment.  In  all  the  reported  cases,  the  party  who 
asked  and  got  his  expenses  here,  had  aliio  prevailed  in 
the  House  of  Lords.  But  in  the  present  instance,  tha 
reverie  was  tbe  fact. 

Lord  Jnitlce-Cleri  aaid,  he  had  aat  witb  tbeir  Lordshtpi  whea 
the  flrat  decision  waa  pronounced,  and  ha  had  preoided  at 
tbe  jury  trial.  If  parlies  bad  been  unnecesaarily  put  to  ex. 
pensy,  they  would  be  entitled  to  such.  Their  l.ordtbips  aaust 
keep  iCeadily  in  riew  the  nature  of  tbe  case,  the  defences  and 
Che  interlocntors,  and  there  would  be  no  difBculty  in  deeidinf 
tbe  question  uflhe  expenses  of  tbe  liliftation.  Patrick  Taylor 
had  betrayed  his  duty  in  eiecuting  hi*  faibcr'a  will.  The  sum- 
mons slated,  that  Sir  William  Forbes  and  Company  connived 
with  him  in  (bii  nefarious  transaction,  and  it  put  in  issue  not  only 
Taylor'i  character,  but  tbat  of  Sir  William  Forbes  and  Com- 
pany, But  look  at  their  defcocea  -.  They  denied  explicitly  chat 
they  bad  any  connivance  or  concert  witb  Taylor, — Iher  had  no 
knowledge  uf  bia  conduct  and  no  control  over  him.  Tbe  case 
oame  here  froiD  a  judgment  of  Lord  Critiglctie,  under  the  old 
form,  assoiliieing  (he  defenders.  Tbe  Cuurt  ordered  con- 
deaeendences  and  answera,  and  not  rasbly  pronounced  a  jodg- 
menC,  adhering  to  tbe  Lord  Ordinary's  interlocutor — Lnrd  Al- 
lowsy  disaenting.  There  Was  no  averments  of  connivance  in 
the  condescendence  that  warranted  proof.  He  had  no  doubt 
of  this  then,  and  he  was  of  the  same  opinion  still:  But  Iba 
case  went  to  tbe  House  of  Lords;  and  there  a  fine  ststc- 
mcnt  was  made  In  tbe  appeal  caaea,  and  the  judgment  was  re- 
veraed,  and  tbe  cause  aent  back  to  be  tried  on  certain  iaauea. 
Tbe  concluiion  of  tbe  judgment  of  the  House  of  Lords,  to  pro- 
ceed aa  shall  be  just,  warranted  tbcm  to  take  cognisance  of  Che 
demind  now  miide  for  expenaes.  He  was  astonished  the  dc- 
fendera  did  nut  at  the  trial  state,  that  the  first  Issue  was  never 
denied  ;  for  tbe  true  question  at  issue  was,  guilty  knowledge  or 
not?  Did  the  bnnkera  do  their  duty  to  Taylor's  heirs  and  (be 
public,  or  not?  It  had  been  settled  by  the  verdict  of  the  jury 
that  they  did  do  their  duly.  Justice  would  not  be  dons,  if  the 
Court  did  not  give  the  defenders  tbe  fair  expenaes  of  the  litiga- 
tion. Taking  all  (he  decided  cases  into  coniideration.  they  were 
bound  to  grant  them.  Tbe  Dean  of  Faculty  bad  aaid,  that  tbe 
party  who,  in  other  cases,  hod  asked  and  got  expenses,  bad  been 
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tnceeuriil  in  tbe  Hniite  of  Lord*.  Wb«re  vw  there  ai\j  prin- 
ciple in  luirb  an  arguniEnt  ?  They  were  nut  to  look.  mertW  to  one 
aide  of  i  came.  Justice  could  not  be  done  bf  that.  It  mnlt 
be  done  between  the  partie*.' 

Lord  Gteitia  naid,  the  juitgment  on  the  libel  wu,  "WK^liie 
with  expertKet."  The  libel  wu  founded  on  tbe  allegation  of 
knowledge  of  the  defenders  of  Taylor'a  miiapplicalion  of  tbe 
nonej.  The  defence*  eontiined  a  lioiple  denial.  The  Uodm 
of  Lords  had  juU  let  wide  the  judgment  of  thii  Court,  aoA  aiH 
pointed  the  ease-  to  be'  tri^  ab  'otro.  He  would  jiiat  deal  with  the 
ean>*ea9  if  it  hall  been  aent  to  a  jury  hjr  the  Judges  of  this  Di- 
vision'. Are  men,  in  whoie  libel  there  wii  not  ■  wotd  of  truth, 
to-be  \iettfit  after  « trial  bj  jiaj  than  brfore.it }  On  tbe  genenl 
point,  that  eirpenaeti  were  due,  be  entertained  no  doubt. 

Loirl  Sftatlmcbani  concurred.  Had  this  Court  power  to  give 
the  expenses?  Jf  this.Coiirt  had  power,  hi  bad  qo  doubt  of 
the  justice  of  givini;  them.  'Seeinf;  arermenta  of  lueh  ■  natoce 
made  in  ■  Court  of  law,  he  never  doubted  butthe  partiea  would 
be  entitled  to  the  etpenaea  of  defending  themselTCeagaina^tbeiil, 
jin4  ahowing  Ihnt  the;  were  untrue.  Aceordinf;  to  the  wOrda  of 
tbe  judgment  of  the  House  of  Lord*,  be  thdught  tbe  Court  tiad 
power  to  give- expenses.  Suppose  the  Inner- House  bad  altered 
Lord  Crinsletie'*  interlocutbr,  and  ordered  ■  jury  trial,  could  it 
then  hare  been  said  that  the;  would  not  have  been  entitled  to 
ftire  expenses  ?  No  lawyer  could  maintain  that  propoailian.  .The 
House  of  Lordn  sit  in  Lundon,  to  be  sure,  and  we  here  ;  bnt  in 
Scotch  cases,  the  House  of  Lorda  is  a  chamber  of  (be  Court  of 
Session,  and  guided  bj  the  same  rules  and  laws-aa  tbe  Judges 
here.  ,We  have  the  same  power  of  remitting  for  trial  1^  jury, 
and  of  finding  expenses  due.  In  this  case,  tbe  Horise  of  Lords 
eould  not  bave.said  any  thing  fbout  expensea,  becainetfaey  sent 
down  Issues  which  were  to  try  the  case.  It  would  be  unjust, 
a*  tbey  had  the  power,  not  to  give  expenses.    - 

The  Court  found  the  defender*  entitled  ti6  expenies 
in  the  ckase,  (md  th^  pnrpaera  to  whnt  expeiMeH  l^hejr' 
conid  initiract  had  been  occationad  by  tb«  condnct  of 
'the  defender!  regarding  the  firmt  iaiue. 

Pursuers'  Authorities Fringle,  6tb   March  1796;  Hot. 

App.  Expenses.  No.  L  Geddea,  IStb  February  1810  ;  Fac. 
C^  Wilson,  I8tb  June  fBIS;  Fac  ColL  'Reid,  IHIh  .Noi 
vemlwr  im^t  Shaw.  M'Tansh,  IStb  Frbruary  163!  |  Shaw. 
WilsoB,  12th  June  I8S2 :- Shaw.  Lord  Fifci  fih  July  18-26.; 
F*e.  Call-  Hood, Bth  December  1820;  5.  and  D.  KirV.Tth 
March  IBI?  ;  Murray's  Repotta  ofJury  Cases.  Grubb,  10th 
September  IBtB;  Do.  II.  p.  10. 

Second  DiTiiinn Jet.  Dean  of  Farulty  (Hope)  uiS  Ci- 

liix«bame;.M'Callum  and  Dalgleioh,  W.$.,  Agents.  _  .^n. 
Skene;  Cranstoiuiand'Andcnon,  W.S.,  Agents.-^Jury  Cierk. 


Sth  Fe^ruan/ ISSi. 
No.  212. — The   St  Ann*s   Dtbtillery  Company, 
Purtuert,  v.  Robikt  Dovalas's  Trdbtkbb,  J>e~ 

feaderi. 
Sale— Wanmn dice— Belief— CiremmWiu^i  in  nlM  trvUta  luif 
im  eiUrrtrf  into  mijiiMi  oftalt  qferrtaiu  «i*ffc(i,  as  posieneJ 
Ay  iAm  deaaied  Imiln-/  atid  an  action  liarinf  teen  niitd  liy  tke 
$uprrior,  totli  oganuf  tie  pnrdiatri  and  itllrrt.  htfvn  a  dbpo- 
liiion  had  teen  grained,  o*  the  allrgniion  of  tertain  mcroacA- 
tnenCt,  in  bAicA  action  Me  defenderi  itere  aufiltied,  hut  no  a- 
pmiet  found  due—Bitd,  Thalthe  tttUn  were  bound  lo  relieve 
the  pwchoKTi  of  the  tipemti  mCHrred  hy  then  in  that  action — 
the  puTthattTi  having  taken  paiKuion  of  the  tfibj'Cti  lo  no  greater 
eiteat  than  thry  had  been  pot^med  bi)  the  Iruiler. 

On  2l«t  Janaarr  1824,  the  St  Ann'f  Distillery 
Company  purchated  from  Uougint'*  trniteea  certain 
•nhjecta  and  ground  in  Laaswade,  close  to  Lord  Mel- 
villo's  gale.  The  misBive  offer  by  Mr  Allester,  W.S,, 
the  agent  for  the  Kellers,  to  Mr  Rom,  the  parchaMrs' 
agent,  was  in  the  following  termi : 

•'  1  hereby  make  offer  to  you  of  that  dwelling  bouse,  garden 


•nd. brewery,  in  I«niwade,.silt  aa  the  same  ^wre  posacMCd  by 
the  late  William  Dou^bsi'at  the  turn  of  jCISOO  Sterling;  yssr 
rntrr  to  the  premises  to  be-at  Candlemas  next,  except  as  to  the 
dwellifig-hoaae,  wfilch  shall  be. at  frbitsunday,  unless  Hn 
Doirglas  shall  remove  sooner.  The  price  to  be  psyable  si 
Whitsunday  next,  when  youare  to  get  a  valid  disposlllDli  by  Iha 
trustees  of  the  lale  Mr  Elobert  Dougla<,  the  expense  of  which, 
including  the  stamp,  to  be  paid  muioally  by  the  lellers  and  pur- 

This  offer  wai  aciiepted  by  Mr  Rom,' and  tlie  Com- 
pany entered  into  po*^a»fon  at  Candlemas  1824.  The 
trustee*  applied  to  Lord  M«kille,  the  sn  peri  or,  for  u 
entry,  but  thii  was  not  granted,  in  consequence  of 
Lord  Melville  alleging  that  Mr  Douglaa,  in  erecting 
Iraildingi,  had  encroached  on  his  property.  It  lamed 
ant  that  there  bad  been  a  Terbal  excambion  between 
Lord  Melrille  and  Douglas  roanv  yean,  ago,  which 
led  to  thii  dieifnte  about  the  bonndarie*.  In  the  mean- 
time, tbe  DiilHlery  Company,  on  S7tli  May  1824, cvn- 
atgned  the  price  (£1500)  in  the  British  Linen  Bank, 
ftnd-iiitimated  ^o  DongWa  trustee!  tbat  they  were 
ready  to  change  tbe  deposit  to  any  oiAer  bank,  or 
alter  the  tertna  of  the  receipt,  if  required.  On  Bth 
March  1826,  Lord  Melville'*  agent  wrote  to  the  agent 
for  the  Diatillery  Cumpanr,  that  he  nndergtood  that 
a  briber  encroachment  haa  been  lately  made,  and  that 
he  waadeterminad  to  raise  an  action.  Accordingly, 
in  April  1826,  Lord  Mel riUe  brought  an  action  of  d«> 
olarator  agaioat  Donglas'a  trnsteea,  and  the  Diatillery 
Company,  to  hare  it  fonnd  that  part  of  the  bniidings 
vere  encroBchmenta  on  hi'a  property.'  On  1 2th  Ma<f 
^826,  the  agent -for  tbe  Distillery  Company  wrote  the 
agent  for  D our Ws  trustees,  atating,  that  cheaubjecti 
bad  been  pnrcnaaed,  aa  posaeaaed  ny  Uong1n« ;  thai 
the  plans  showed  that  Uonglashad  erected  three  of 
the  bnilding*  complained  of  ;  and  that  although  the 
other  two  had.  been  erected  by  the  Company,  they 
had  been  an  on  ground  poaaesaed  by  I^otigla* ,  and  ae< 
cupied  by  liitn  with  piggeries,  &c  ;  aAd  tlierefnre  r». 
questing  to  know  whether  the  trusteea  maintained  that 
the  Company  had  not  parchaaed  the  ground  on  which 
the  ereufiona  were  made.  To  thi*  letter,  no  answer 
waa'retiirned,  and  a<  Douglas's  truatees  did  not  state 
defencoa  fur  the  Ofatitlery  Comjkan'yc  the  lattf^  lodged 
feparate  defencea  and  pleading*  in  Lord  Melvilie's 
action,  and  brought  the  present  action  ot  relief,  im- 
plement, and  damages  againat  the  truatees,  fur  not 
giving  them  a  title.  To  this  last  action  the  trustees 
lodged  defences,  refusing  to  relieve  the  Company' of 
Lord  .Melville's  action,  and  alleging  that  the  Company'* 
encroaehmenta  had  given  rise  to  that  action.  On  2!nh 
May  1830,  the  Court  pronounced  an  interlocutor  in 
Lord  Melville's  action,  finding  that  the  rerbal  escaaf 
bion  was  admitted,  and  that  the  extent  thereof  was 
proved  by  the  posseasion  which  bad  followed  on  it, 
to  have  included  the  ground  in  dispute,  and  therefore 
diamiasing  the  action,  but  finding  no  expenses  doe 
(vide  ante.  Vol.  II.  p.+33).  The  Distillery  Company 
then  insisted  in  the  present  action  of  implement  and 
relief,  to  the  effect,  I^,  That  they  were  now  en- 
titled to  have  a  valid  disposition,  and  to  have  it  fonnd 
that  their  conaignation  was  snfficient  to  exempt  them 
from  more  than  bank  interest ;  Si/,  That  they  were  en- 
titled to  be  relieved  of  the  expenses  (£3H9),  which 
tbey  had  incurred  in  the  action  with  Lord  Melrille. 
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On  SStli  June  ISSS,  tha  Lord  Ordintry  (  Fallerlon) 

prononaeed  the  foUflwhiff  intetlocator :  ' 

"  The  Lord  Orditwr;  hiring  hcwd  parda' ,pr»euralon,  aui 
Mtniidcred  the  cloied  record,  and  whole  jnoetat.  Finds  that  (he 
action  at  the  iiuMnee  of  Lord  Melville  nai  directed  both  agsinit 
the  derenden,  Ihc  truiten  of  Robert  Douglu,  and  ageiiisl  the 
panueii,  the  St  Ann'*  Distillery  Compan;  :  Findi  that  the- 
mill  action  proceeded  on  the  allegstion  of  encroichiiientl'inade 
^  the  punuen,  the  mid  Dialillerj  Compatiy,  an  w«11  ax  bj  the 
DougiaM*,  the  eonstituenti  of  the  defendersj  Find*  that  the 
defende'ra  entered  appesTance  in  that  action,  «nd  altitnatelf  ob- 
tained abulntor  from  it*  conclueioni ;  Fjndt  that  in  iheiie  cir- 
euraitaneei,  tbe  purauera,  who  alto  t^hone  to  Cnter  >p|iearance. 
and  nho  were  the  proper  parliea,  in  ao  far  as  the  ull^alion  of 
encroacb merit  waa  made  againvt  them,  are  not  entitled  (o  relief 
of  the  expose  of  siich  appearance  and  defenre  from  the  defen- 
dara  in  the  present  action  ;  and  therefore,  tp  thai  eliteiitl  rustuina 
tbe  defence*,  and  aiaoilzie*  the  defenden  from  the  concluiion* 
for  relief:  Finda  (bat  at  the  tune  of  the  aale  by  the  defeiidvrs  (o 
the  pqnuen,  the  former  bad  copipleted.  no  title  to  the  nuhjerta 
B<rid,  and  were  unable  to  obtain  a  title  until  tbe  [erminatlnn  of 
the  actionat  the  instance  of  Lord  Mdrllle,  the  ■upedon  Fipd* 
that  in  tbeie  circunitancet,  the  pur*uers  having  in tiinaled  to  the 
derenden  that  they  had  deposited  the  priee  ivith  the  Bfiiitb 
Lfinen  Company,  and  were  lea^f  to  adopt  any  rurm  of  coii*ig- 
nacion  the  defendera  ehoae,  are  not  liable  for  more  than  bank 
intereit  aince  the  date  of  aucb  deposit,  and  dererns  areordingty. 
XoJliy,  And  in  reapsct  that  objeclicin*  are  Mill  made  by  the  pur- 
■oete  to  the  title  offered  by  the  defeirden,,  before  answer, -re unit* 
the  n*e  to  Jame*  JoUie,  Eiquire,  writer  to  (be  Signet,  to  ron- 
•id«  how  &r.the  title  offered  ii  lulEcieliC,  and  how  the  oljec- 
tioiiii  if  well-fouiided^  nay  he  most  effectualty  removed,  and  to 
report. tbereon,  futmpriwtum,  to  the  Lord  Ordinary." 

The  pai^iiera  reclRJmed,  in  ati  far  ax  tbe  deTencM 
were  lus^med  ;  and  on  SOth  NoveinlMr  1R33,  tlie 
Codrt  beinr  eqtiftllf  divided,  cates  were  wrde red,  on 
sdrifiog  vnieh, 

Lord  Bttlgrag  said,  tbe  subject*  were  *old  ■•  possessed  by  the 
late  William  Doiiglai.  .  That  is  one  important  facr.  Another 
thing  is  the  letter  of  l?th  May  IB28,  wfair:h  was  not  answered. 
I  never' sfw  a  mnre.proper  letter..  1  do  not  think  tbe  Distillery 
Company  could  have  done  any  thing  eloe  than  what  they  did.' 
Tbey  were  forced'  to  step  forward  to  defend  their  own  rights, 
and  tbey  did  so  luceesafully.  1  am  satisfied  no  encroachment 
waa  made  hy  the  Company,  and  that  tbey  only  took  posseasion 
of  what  Douglas  bad  posaesBed  iD  hisJif'time. 

i.«rd  Gil/iet,—l  am  very  clearly  ef  the  same  omnion.  tt  is 
cleat  t^  Company  only  took  porsetsion  of  what,  had  been  pos- 
■esaed!  by  Dobglaa,  and  that  waf  what  wis  sold  to  them.  Tbe 
letter  of  12ih  Ma'y  IS26  explain*  the  fact*  correclly.  and  no  an- 
awer  was  made  ts  that  letter.  It  ia  true  tbe  (!uurt  did  not  find 
Lord  Melville  liable  in  expenses,  hut  does  it  follow  that  the  par- 
ehasere  are  not  to  get  their  eipenaei  from  the  pany  with  whom, 
they  contracted?  The  sellers  were  bound  to  give  a  valid  title; 
and  they  did  not  do  so.  I  am  dear  they  are  liaU*  lb  relief  of 
the  expenses. 

Lant  Craigif  concurrerL' 

The  Lord  President  was  absent. 

Tbe  CoDrt 


1*  of  the 

libel ;  and  farther,  find  the  defenders,  as  tiuitee*,  jointly  and  se- 
verally liable  to  the  pnrauers  in  the  expenses  of  the  present  pro- 
cess ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly, 
and  to  do  furtber  in  the  cause  as  *hall  lie  just." 

First  Drviiion.— Lord  Ordinary,  Fullertoii. — Ad.  Coning- 
bamej  Oreigand  Morton,  W.  S.,  Agent*. — ^It,  Dean  of  Fa- 
culty <Hope)  and  J.  a  More;  W.  ai>d  D.  AUetter,  W.S., 
Agenta.— Mr  Bell,  Clerk.— [G.i>.] 


lUk  Ffbniarn  1834. 
No.  2IS.:— Miitl'  AoN£8  Hyslop  or  Oorooh  and 

OTa^HS,  Puriaerty  c.-JVlAXVEii-'s  Trletee^,  Di- 

Jendert. 
Teatam  en  t — Power — Con  Uraet  ion — Clause—  Ci'miiR  Vancei  i<* 

which  a  xmrraf  'lt>(uifri>n  nii'f  leUUneiU  by  a  tady.  of  her  heri. 

tiMt  and  momablt  eiliHt,  held  lo  cunrry  a  turn,  vrhich,   tetiwei* 

Uur  datf  itf  lh<it  tetlUmeM  and  htr  iealhl  had  tnu  IrfTbga  Ihifd 

jarli/  to  truleti,  mlh  directinBi  lirpag  the  ialerrtl  lo  her  during 
.  her  li/t,  and  10  pajf  Il4t  principal  lunt,  after  her  dealh,  in  meh 

my  ai  Me  ihoulil  appoint  if  any  will  6r  olbcr  dted  midrr  htr 

hand, 

Tbe  Into  MiaB  Marion  or  Marianne  IlyRlop,  by 
her.genersi  diApunition  nnd  settlement,  dat«d  liit  June 
iSlS,  conreyed  her  wllole  property,  heritable  and 
moveable,  then  bplnnging,  or  which  sliuuld  belong  to 
her  at  ibe  time  of  lier  death,  to  ber  three  sistera,  the 
pursutjnt.  Alius  Hysln'p  lived  till  2d  July  18S1,  and 
this  deed  whs  found  unrewked  in  her  repositonefi. 
Tn  the  meantime,. on  SHth  June  1H15,  Min  Hyalup'a 
uncle,  the  late  Mr  Maxwell  of  Munahes,  diet!  with- 
out  children,  leavinj;  a  trust-deed  and  ■ettlementi 
dHted  if>\h  July  1814,  hy  whii:h  be  conveyed  bU 
yrhole  property,  heritable  and  tnoreable,  to  the  defen- 
ders, as  trustees;  U^  For  pctyment  ofjiis  debts;  2d, ' 
Fur  pnyment  to  hia  wifo  of  £;iOOO,  besides  the  liferent 
of  the  reaidue  of  his  property  and  other  provisiuils ; 
Alh, 

"  My  Said  tramte*  shall  be  bonnd  and  obliged  to  pay  to  my 
esteemed  niece  Marianne  Hyslop,  daughter  of  Mr*  Jean  Max- 
well my  ■i*ter,  and  the  defeased  Williiun  Uy*lop  of  Locfaend,  ■ 
dear  yearly  annuity  of  XJOU  Sterling^  at  two  terms  in  the  yMC, 
Wliitiiunday  and  Martinmas,  by  equal  portions,'  banning  tbe 
Rrat  half  year's  payment  at  the  fitit  of  tbcae  terms  that  shall 
happen  altrr  my  decnse,  and  so  forth  termly  thereafter  during 
her  life,  with  a  fifth  part  more  of'penaliy  in  ease  of  not  pune> 
tDal  payment ;  and  with  power  to  the  said  Marianne  Hyslop, 
by  will' or  other  deert  under  her  hand,  to  diipoae  of  and  convey, 
as  she  may  thiirk  proper,  after  her  decease,  the  capital  sum  of 
^£2000  Sterling,  to  be  set  apact  by  my  snid  trustees  for  anstver- 
ing  her  said  annnily  oot  of  my  said  executry  and  effects,  and 
-which  sum  my  aaid  tnistees  are  hereby  directed  to  pay  in  the 
way  she  may  order  and  appoint.* 

Bth,  For  payinpnt  of  certain  Ie(pic}et;'atid  6/A,  Upon 
the  death  of  the  teita(or'a  wife^  to  idake  orer  the 
whole  -trust- propprty  to  Alexander  Un^ley,  his  ne- 
phew, and  the  lietfi  of  hi*  body;  wbora  tailing,  to 
John  Hyslop,  also  bis  nephew,  and  the  heirs  ut'  hie 
body.  Miss  Hyslop  drew  ber  annuity  of  £lOU  for 
suitietime,  bat  latterlv  she  received  only  tbe  interest 
which  the  £2000  yielded,  and  gmnted  receipts  fur  it. 
On  her  death,  the  present  action  waa  brought  by  her 
tiiitera  for  payment  of  the  £2000,  as  bequeathed  to 
them  by  her  settlement.  This  was  opposed  by  Mr 
Maxwell's  trustees ;  and  a  record  having  been  com- 
pleted, the  Lord  Ordinary  (Corehuuie},  on  13th 
June  1833,  found 

"  That  tbe  deceased  Alexander  Herriei  Maxwell,  Esq.,  by 
bis  inist-deed,  settled  a  liferent  annuity  of  :£IOO  on  his  niece. 
Marion  Hyslop,  and  directed  bis  tmstees  to  set  apart  a  capital 
of  £-2000  to  answer  that  annuity,  and  he  empowered  tbe  said 
Marian  Hyalop.  by  will  or  other  deed  under  her  linnrl,  to  dis- 
pose of  the  csintal  so  set  apart  after  her  decease  :  Find*  that 
Marion  Hyalop,  by  her  settlement,  gave,  granted,  and  disponed 
to  ber  sisters,  the  pursuers  of  this  action,  and  the  srinivor^  or 
survivor  of  tbem,  all  tbe  heritable  pro)ierty  belunging  to  her.  or 
that  might  belong  to  ber  at  the  time  of  ber  death,  all  debts  due, 
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or  that  might  iKFome  due  to  her,  and  goodi,  getr,  tnd  effect!  that 
Dugbl  belong  to  ber  at  ibHt  time :  Kindt  tbil  thi>  conveypnce 
to  the  punuen  musii:  be  cotiHtrued  to  include  the  iboveinen- 
tioned  capiut  lum  of  £-1000,  of  which  (he  testatrix  had  the 
unlimited  diipowl  under  her  uncle's  fetllemenl,  with  the  intereit 
due  upon  ii,  and  therefore  decenis  in  terms  of  the  libel  '  Fitida 
the  defenders,  aa  trustees,  liable  in  expenses,  and  remits  tlie 
account  thereof,  when  lodged,  to  the  auditJor,  to  tax  and  re- 

"  Nail. — It  is  not  disputed  that  Misi  Hjslop,  under  the 
settlement  of  faer  uncle,  had  power  to  dispose  of  the  ^£2000  set 
apart  to  answer  her  aanulty.  bf  ■  will  or  other  probative  writing, 
or  that  the  settlement  which  she  has  executed  is  probative. 
The  only  queition  therefore  is,  whether  Ihegeneralcanvpfsnce 
in  favour  of  her  sisters  is  an  exerution  of  (he  power,  and  com- 
prehends that  sum.  According  to  a  verj  strict  and  rigorooa 
eonscrurtion  of  the  instrument,  it  maj  perbspa  be  admitted,  that 
the  words  used  do  not  comprehend  it ;  for  neiiber  was  the  fee 
Tested  in' her  person,  nor  could  the  iruitres  have  been  called  to 
denude  of  it  during  ber  life.  But  testamentary  deeds  are  not  so 
coniCfued  ;  on  the  contrary,  It  19  *n  invatiable  rule  that  ther 
(hall  receive  the  most  liberal  interpretalion,  and  tbst  which 
carries  the  presumed  inlentiun  of  the  teilator  into  effect.  The 
sum  in  dispute,  though  not  technically  Miii  Uyalop's  property, 
was  virtually  so.  She  bxd  the  interest  of  it  during  her  life,  and 
the  unlimited  power  of  disposal  at  her  death.  So  macb  was  it 
considered  her  property,  that  at  one  time  alie  submitteil  to  a 
reduction  □(  her  annuiiy,  whtn  the  rate  of  intereiit  fell.  In- 
directly, she  might  have  dispofed  of  it  even  in  her  lifetime,  for 
onerous  causes,  by  a  deed  to  take  effect  at  ker  death.  When 
■he  made  a  settlement,  therefore,  leaving  every  thing  she  had, 
or  might  afterwards  faave,  to  her  bIsIctb,  no  reasonnble  doubt 
can  be  entertained,  that  the  meant  to  include  a  sum,  which,  in 
effect,  was  as  much  hers  as  any  part  of  her  properly.  A  cir. 
cumstance  much  founded  on  hy  the  defenders,  viz.,  that  her 
•ettlement  was  executed  before  she  knew  of  her  uncle's  legacy, 
is  quite  immiterisl.  It  is  settled,  that  a  testamenrary  and  re- 
vocable deed  is  to  b«  held  sa  tbe  mllima  volvnliu  ituMvni,  that 
it,  as  approved  of,  and  conflrmtd  down  to  the  last  hour,  that  be 
is  of  a  diipoaing  mind.  If  it  were  not  so,  it  would  have  been 
revoked  or  altered.  Tbe  parties,  in  their  argnnient.  referred  to 
various  English  uulborilies  and  decisions,  which,  in  so  fair  as 
they  profess  to  expound  and  illustrate  thote  general  prinriplei 
of  equity  which  should  obuin  in  eveiy  syttrm  of  jurisprudence, 
are  entitled  to  the  highest  respect.  But  it  in  oihcriiise  when 
they  relate  merrly  to  aibilrmry  and  technical  rulea,  such  as  those 
which  form  tbe  chief  part  of  the  abstruse  doctrine  uf  powers  in 
the  law  of  England,  and  in  dcicribing  one  uf  wfairb,  a  bigh 
authority  in  that  law  has  aaid.  that  ■  it  would  startle  a  min  of 
common  sense,  not  verneil  in  legal  subileties,  to  understand  bo 
refined  a  distinction.'  Tbe  delEnders,  relying  on  those  Eiigli&h 
caaes  and  dicta,  have  pleaded  that  a  Kenersi  devise,  however  un- 
limited in  temis.  will  not  comprehend  Iho  subject  of  tbe  pOKcr, 
unless  it  refer  tu  the  subject,  or  ro  the  power  itself,  or  unless 
some  psri  of  the  will  would  olherwi!,e  he  inoperative.  If  that 
be  a  rule  of  the  Ihw  of  England,  it  is  enough  lo  iay  that  no  trace 
of  sttcb  a  rule  ever  existed  in  tbe  law  of  ScotlHiid.  Nor  it  this 
to  be  regretted,  since  Lord  Alvenly.  in  alluiiion  to  it  as  appli- 
cable to  a  reaerved  power,  stated  that  he  wished  the  rule  hud 
been  otherwise,  and  Lord  Eldon  said  he  waa  nut  sure  that  this 
rule,  aa  now  establinhed,  did  not  defeat  the  intention  nine  limits 
out  often.  The  Lord  Ordinary  hds  adverted  to  the  Ei'glii<h 
law,  brcnuae  it  was  pret^sed  upon  him  at  tbe  debate,  and  l)ecHUse 
it  was  said  that  the  Court  had  given  much  weight  to  it  in  the 
caseofMilne  p.  Milne,  June  6,  18m  But  both  the  decision 
there,  and  the  grounds  of  it,  were  in  perfect  accordance  with  tbe 
views  oowatated." 

Tbe  defender!  reclBimed,  end  tbe  Court  ordered 
Gsaes,  on  advising  which. 

Lord  Balgrag  said — I  have  alwnya  regarded  points  in  the  law 
of  England  with  Ibe  greatest  diffidence.  By  Mr  AlaxwelJ's 
settlement,  jCSOOO  was  to  be  set  apart  to  secure  an  annuity  of 
jEIOO  to  Miss  Hyslop,  with  power  lo  her  to  dispose  of  the  prin- 
cipal sum  after  her  decease.     What  operates  vciy  strongly  on 


my  mind  is,  that  these  gentlemen  aeparated  the  ;e9000  from  iic 
Maxwell'a  other  estate.  I  conaiderlhem  not  merdj  as  bia  Itut- 
tees,  but  as  irusteea  for  Miss  Hyslop  also.  They  an:  ordetrd  to 
pay  over  tbe  money  in  the  way  which  she  msy  appoinL  I  con- 
sider that,  from  the  nature  of  tbe  deed,  Miss  Hyslop  was  really 
and  truly  the  proprietor  cf  tbe  money.  I  have  no  doubt  what- 
ever  as  to  the  intention  of  Mr  Maxwell.  We  see  the  ssiue 
thingdoneeveiydsy  in  the  case  of  daughter*  who  have  husband*. 
A  aum  ia  vested  in  trustees,  with  instructions  to  pay  the  interest 
to  the  daughter,  with  power  to  her  to  dispose  by  testament  of 
the  principal  sum..  Your  Lordsbipa  have  alvrays  held  tbst  snos 
ao  destined  vested  in  the  daughters,  and  that  tbe  destination  wis 
good,  even  against  tbe  husband's  creditoia.  Tbe  aerond  ques- 
tion is,  whether  Mias  Hyslop'a  aettlement  carries  this  sum  to 
tbe  pursuers  ?  and  I  think  it  doea. 

Lord  Cmigle. — I  am  very  cleariy  of  the  same  opinion.  Mr 
Maxwell  gave  Miss  Hyslop  ;C2000  to  provide  an  annuity,  with 
the  provision  that  she  might  bequeath,  but  should  not  have  power 
to  spend  any  part  ot  the  principal  sum. 

Lor,/  GUliei  concurred,  and  agreed  with  every  word  of  the 
Lord  Ordinary's  note. 

Lord  Fttridt'it  alaa  concurred.  I  only  doubt  one  ahort  pa- 
TBgniph  of  the  Lord  Ordinary's  note,  where  he  says  tbe  fee  was 
not  in  Miss  H^top't  person.  I  think  it  wss.  If  a  sam  be  vest- 
ed in  trustees  in  this  way,  for  my  behoof,  tbe  real  fee  is  in  mj 
person,  althougfa  it  be  not  so  in  point  of  form. 

Tlie  Court  adhered,  witb  Mlditional  expenses. 

Pursuers'  Authorities Cameroh  i>.  Margie,  13lh  May  1(131, 

affirmed  on  Appeal,  Qth  August  1833.  Chance  oti  Powers,  VoL 
II.  pp.  42-:f.4.  Elton  r.  Sheppard,  SlstM»y,«nd  IBih  June 
17BI  ;  1  Brown's  Chancery  flrp.  p.  532.  Haig  b.  Irvine.  Ilik 
November  I8S3  ;  Simon  and  Stuart's  Oep.  Vol.  I.  Berford  a. 
Streer.6ib  June  leOB;  16  Vesey.p.  133.  Chitty's  Index,  p. 
1437. 

Defenders'  Aulboritiea — Sugden  on  Powers,  pp.  S76  and 
284.  Andrews  a.  Emmot ;  S  Brown's  Chancery  Caae*,  p. 
207.  Nannock  e.  Horton,  SDth  July  1602 ;  7  Vesey.  pp.  391  and 
Sm  Bradley  *.  Westcott.  15th  March  1807:  IS  Veaey,  )l 
445.  Keith  B.  Seymour,  Slat  January  and  4th  February  ]S3»; 
4  Ituoell'-  Chancery  Rep.  p  2G3.  Sugden's  Law  nf  \  endurs 
App.  p.  50  and  p.  29-1  Chance  on  Powers,  VoL  IL  pp.  45 
and  92.  Milne  a.  Milne,  6th  June  1826  ;  S.  and  O.  Hooper 
on  Legacies.  Edition,  IMH.  Vol.  II.  p.  357.  Builland  a.  Bar- 
ton; 2  P.  Bl.  ISO.  Blake  a.  Bunhury;  I  Vesey,  juu.,  525. 
Hiiles  a.  Margerom  ;  3  Vesey,  SSa  Langham  a.  Neniiy,  Hid. 
4fi7.  Croft  V.  Slee ;  4  Vesey,  66.  Bennet  a.  Abnrron ;  9 
Vesey,  009.  Due  a.  Bird;  lllh  East.  49.  Lowes  a.  Hack- 
ward  1  IB  \'esey.  278.  Blake  a.  Marnell;  2  Ba.  and  Be..  35. 
Jones  a.  Tucker;  2  Merivale,  53a  Jones  a.  Curry;  1  Swintt. 
66.  I  Wila.  Cb.  Rep.  27.  Powell  a.  Loidale ;  'i  B.  and  A. 
291. 

First  Division Lord  Ordinary,  Corchonse — Act.   Dean  of 

Faculty  (Hope)  and  Rulberfurd;  David  WeKh,  W.S.,  Agent. 
—Ml.  Jameaan  and  Chriatiaon ;  William  Kciiuy,  W.&,  AgeuL 
—Mr  Bell,  Clerk.— [CiJ.] 

IIM  February  lii\i'k. 
No.  214.— William  Burn  Callasdbr,  Purftrcr.  v. 
Mrs  Klizabsth  Laidlaw  or  Anhersos,  iy<Jea- 
der. 

Entail  —  Writer's  Hypothec  —  .Ah  heir  of  ealtil  in  poacaia* 
hnciug  hgpolhecaird  the  (il/ei  of  the  t-latelo  hit  ageittfitr  a  iiui- 
n«r  accrtintt  including  the  erprtae  nfcomjj/Min^  Ikeae  iUte%  i  aii 
being  lueceeded  oh  kit  death  tg  Ihi  next  heir  of  entnil,  wAo  ilH 
not  npreum  lum,  bvl  refiretenled  IheeHtaiirr — Heid,  thai  oao^ 
ju  Iging  creditor  of  Ike  entailer  ii  ettliUed  to  dclioirit  of  Ike  Bioie 
litlt-iteedi,  iriliout  Mrtg  affecieil  ti/  the  agmi'i  k^i-otkrc~ 

Tlie  deceaaed  James  Juatice,  of  Jn^ticeliB)!,  by  dis- 
position, duted  2d  October  IT3H,  conveyed  ibe  lanits 
of  Cricbton,  with  the  teinds  thereof,  to  AlHrk  I'riiigiif. 
Thi«  dinptwition  conMiDCd  «bkase  of  absolute  warnu- 
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dice  sfTunst  all  fntura  friction  of  the  teindi,  "  be- 
moTC  tke  Mid  Murk  Fringle,  the  parchaMr,  h«d  paid 
sa  great  a  priu  for  the  teindi  of  the  Mid  landi  and 
<ilhi?rfl,  as  for  the  stock."  Oa  receiving  pajrment 
4]f  the  lialance  uf  the  price,  Mr  Juttoe  granted  an 
heritable  bond,  dated  iilit  Jwie  IT39,  over  tbe 
lands  uf  Jutticeball,  in  mil  warrandice  of  the  teiodi 
of  Crichton,  on  which  infeftment  folJowed  en  lOtk 
UotolMr  173U.  On  SSd  Febniary  1739,  Mr  Jnitioe 
executed  an  entail  of  the  land*  of  Jaitioeball,  and 
on  18tb  AloT  1739,  he  executed  «  limilar  entail  of 
the.landi  ef  Orerhowden,  both  which  entaila  were 
dntjr  recorded  od  15tli  jane,  and  iDfeflinenti  pasa- 
ed  thereon  on  16th  October  1739.  Oa  the  death 
of  the  entailer,  and  of  his  ton,  whp  conpIeMd  no 
titles,  James  Justice,  hi*  grandson,  succeeded  faiiB, 
and  jn  1786,  completed  a  title  to  the  Unds  of  Over- 
howdpn  by  charter  and  snsine,  in  terms  of  the  entail. 
In  1787,  Jamee  Justice  the  yonnger,  .employed  the 
late  &f  r  Lsidlaw,  W.S.,  as  tii«  agent,  and  put  Uie  title- 
deeds  of  the  estates  iota  bis  hands.  Mr  LaidUw 
did  rarioos  piece*  of  btiuReM  Cm-  James  Justice  the 
yuai^r,  down  to  1800,  when  he. completed  his  title 
to  the  lands  of  Justicehall,  under  the  entail,  and  there- 
after continued'to  act  as  hi«  agent  down  to  1812. 
Theaecoants  incurred^to  Mr  Laidlaw,  from  1787  to 
1812,  including  the  expense  uf  completing  the  titlea 
Co  the  enuiled  estate,  amonnted  to  £473,  -18.  10.,  for 
which  sum  Mr  Laidlaw  held  a  decree.  Various  evie- 
tionp  of  teittds  of  the  lands  of  Criebten  having  ee- 
curred  in  eoniequenoe  of  angraentations  of  stipend, 
tbe  pursuer,  who  had  acquired  right  to  these  lands, 
obtained  adjudication  in  1814,  1816,  and  Itjl?  (sub- 
•P^uent  to  the  death  of  James  Justice  the  younger), 
adjudging  the  lands  of  Justicehall,  contained  in  the 
hflritaDle  bond  of  warrandice,  and  made  ap  titlea 
thereto  h^  entry  with  the  Crown.  The  pursuer  far- 
ther acquired  riglit  to  a  decree  of  adjudieation  of  the 
lands  of  Orerhowden,  obtained  in  1818  by  Sir  Jehn 
Callander's  trustees,  aanreditora  of  Mr  Justice,  the  en* 
tailer,  and  completed  titles  to  these  lands.  Oa  14th 
NoTember  183!0,  the  partner  ohUined  decree  of  de- 
clarator of  expiry  of  tbe  Im^I  of  his  adjudieation  of 
the  lands  of  JosticebaU,  and  on  15th  February  1831, 
he  obtained  decree  of  expiry  uf  the  legal  of  hit  ad- 
judieation of  the  laBds  of  Overhowden.  These  de- 
crees were  obtained  against  the  danghter  of  the  late 
James  Justice  the  younger,  now  the  heiress  of  entail 
in  poaaession  of  tbe  estates.  The  pursuer  having  ap- 
plied to  tbe  defender,  the  daughter  and  representative 
of  Mr  Laidlaw,  fur  tbe  title*  of  the  lands,  the  same 
were  refused,  on  the  ground  that  they  were  hypo- 
thecated fur  Mr  Laidlaw's  foref  nid  bu«ines8-aGcount : 
wbereapou  the  pursuer  raised  the  present  action  fur  ex- 
hibition mad  delivery  of  tbe  titles.  In  defence  against 
this  action,  tbe  dcAoder  pleaded— I.  An  heir  uf  en- 
tail ie  the  verut  ihmiitut  of  the  title-deeds  during  his 
posiewion,  and  may  efifectually  hypodieeate  them  to 
nil  agent,~-the  titles  being  a  separate  subject  from 
the  estate,  and  net  affected  by  the  fetters  of  tbe  en- 
tail.— II.  It  is  jus  teriii  to  the  puraner  to  plead  on  the 
entail,  which  can  only  be  founded  on  by  the  heirs  of 
entail. —  III.  Holding  that  the  entail  is  ineffeetual 
against  tbe  pnmer,  a«  an  odjndgiiw  oceditor,  then 
Vot.  VI. 


tbe  entail  is  to  be  laid  aside  altogether,  and  the  case 
comes  under  the  ordinary  rule,  that  the  agent  of  an  heir, 
in  virtue  of  bis  right  of  lien,  is  preferable  to  the  sub- 
sequent adjudging  creditors  of  the  ancestor, — IV.  At 
the  data  of  tbe  delivery  of  the  titles,  and  up  'to  tbe 
year  1600,  Mr  Justice  did  not  pussess  the  lands  «f 
Overhowden  nndrr  tbe  entail,  but  as  the  heir-ap- 
parent of  his  grandfather,  Mr  LaidUw  could  not  then 
have  discovered  the  emerging  of  the  pursuer's  preeei(t 
claim,  and  was  entitled  tu  rely  on  his  lien  thus  con- 
stituted over  the  tiilu  uf  Overliowdefl V.  The  fw- 

iaer  can  in  no  view  demand  delivery  of  the  titles  ex- 
pede  by  Mr  Laidlatr,  without  paying  the  expense  of 
theae  titles. 

Or  12th  November  1 633,  the  Lord  Ordinary  (Core- 
honse,)  pronounced  tbe  following  interlocutor  and 
nnte: — > 

"  Tbe  Lord  Ordinary  baring  ron«idered  tbe  rrrlscd  esses  Tot 
tbe  parties,  sndirhole  prDcei*,— finds  [bat  the  defender  ii  bound 
tB  exhibit  anil  produce  the  wrilt  and  eridents  ealM  for  by  tbe 
panuer,  aad  to  dcUrer  tben  10  tiini,  to  be  used  and  dispoied  of 
M  bii  QwD  property,  and  decerns ;  F^ndi  tbe  derender  liaUe  in 
ezpeniei,'''&e. 

"  Nott. — The  proprietor  of  an  estate  In  fee-sifflple,  or  eves 
the  beir  of  tucb  in  ectaie  in  pmaesiion  on  big  apparency,  may 
hypothecate  the  titta-deedi  to  a  law  i^nt  for  a  business'  secoun  t ; 
and  the  qoestiini  of  preference  between  tbe  agent  and  heritable 
creditors,  whose  securities  are  of  a  date  prior  to  tbe  bypothea, 
sfVer  much  difieulCy,  has  been  decided  in  the  agent's  fsvour. 
But  those  decisions  do  not  apply  to  the  present  case,  where  tbe 
estate  bad  been  plseed  under  tbe  fetters  of  an  entdl.  Bcfon 
tlia  pamei^  adjudicatioa  was  led,  the  right  of  the  late  JaoMn 
Justice,  the  heir  who  hypothecated  iIm  titles,  hsd  ended  with 
bis  lire,  and  tbs  estate^  including  tlie  titles,  its  inseparsble  ae- 
ceswrips,  had  been  transmitted  to  his  dsugbter,  wbo  did  not  re- 
present him,  and  wn?  not  liable  for  his  obligations.  The  lien 
therefore  which  Mr  Joilice  eonaiHuted  by  deHrery  of  the  titles 
to  Mr  I^dlaw,  could  Qot  affect  her,  or  sny  in  her  ri^,  muse 
than  an  iafeftment  would  hare  done  proceeding  oa  his  bisiitable 
bond.  The  defender  takes  a  distinction  between  land*  and  title- 
deeds,  M  if  the  one  and  not  the  other  fell  under  the  restrictions 
of  an  entail ;  and  he  ujs,  that  tbe  indirect  preference  which  the 
hypulhec  affords,  not  being  a  real  incsRibrsitce  on  the  property, 
does  not  fall  under  a  probibition  to  burden.  This  is  evidsMlj' 
a  miaiake.  lit  tbs  conc^iion  of  law,  an  estate  eoa^sts  not « 
the  i^ituM  etrpui  of  the  soil  alooe,  but  of  that  and  the  titles  by 
which  it  la  retted  end  held ;  and  it  is  tbe  estate  so  compossd 
wbich  furmi  the  subject  of  the  entail,  and  without  which  no  oa- 
tail  could  be  made  effectual.  Aecbrdbigly,  in  eemoMM  styles  both 
lands  and  titles  are  irirariably  conveyed,  sud  all  burdens  which 
can  affect  the  hein,  indiiect  as  weJl  as  direct,  are  exprcMly  pn»- 
hibited.  Another  argument  of  tbe  defender  rests  on  a  misap- 
plication oF  ibe  plea  tSjui  laHL  She  says,  that  tbe  ponDer  not 
being  an  heir  of  entail,  or  Iskiof  right  from  sn  heir ef  entail,  caa- 
not  competently  fuund  on  the  conditions  uid  restrictions  of  the 
deed.  But  Mrs  SieiTsrt,  from  whom  tbe  pnrsner  s^judged,  A- 
tbongb  ibe  does  not  rppresenl  ber  father,  does  represent  the  en- 
tailer, and  is  liable  for  faii  obligstionn ;  and  the  pursuer,  at  ber 
creditor,  as  well  ss  the  entailer's  rreditor,  is  entitled  to  take  the 
free  front  every  burden  by  which  sbe  was  not  affected. 


According  to  the  defender,  ■Ithaugb  an  heir  of  entail  in  poase*- 

■-■  -  -  —  the  estnte  iinincumbered  by  tbe  debts  of  prior 

hia  crediiur  itiached  bia  interest,  all  the  debts 


might  enjoy  tbe  ei 


of  those  prior  heir*  would  rise  up  to  defeat  the  diligence.  Eren 
if  tbe  pursuer  had  adjudged  from  James  Justice  taimself.  It  Is 
thought  that  Lsidlaw's  hypothec  would  not  bare  been  effectual 
agaiimt  bim  ;  for  though  the  creditor  of  a  iubatitute  cannot  attach 
bis  right  of  dealaiing  an  irritaney  against  the  beir  in  possession, 
it  does  not  fulluw  that  the  entniler's  creditor  rosy  not  competently 
Found  on  tbe  conditions  of  tbe  cnlail.  But  into  this  question  it 
Is  unnecesaary  to  enter.  It  m^y  be  sdded,  that  tbe  nuraiier's 
dsioi  it  tquslly  well -foil  ruled  to  the  tt^e-deeda  wbicn  James 
No.  XVII. 
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Janice  inherited,  u  to  Oune  which  were  prepared  by  hb  direc- 
■icHu.     Both  deicended  to  hii  daughter,  and  b«cain«  her  pro- 

Cnj  «■  completely  i>  the  lands.  Akhough  the  pursuer  may 
ve  derived  benefit  ftoin  Laidlsw's  opervtion*. he  is  not  hound 
to  pay  hia  account ;  on  (be  ranie  principle  that  he  would  not  be 
Itihle  to  thoie  whu  lent  money,  or'Jumiihed  articles  to  Jamea 
Juatice,  wbicliwere  employed  bybim  io  ibe  improTem^nt  of  the 

The  defender  reclRimed,  bat  the  Court  Kdheiwl, 
with  additionnl  expeniies. 

Defender'i  AuthoTities.—Lidderdale,  5th  July  1749;  Mor. 
624a  Hamilton^  9(h  August  179)  ;  Mor-  6-2S3.  C«npb«ll, 
lit  February  l6l7i.F.'  C.  Caitapbdl  v.  Clason,  -1 5th  Novem- 
ber IS^     Cameron  and  Scott  a.  Scott'a  Cieditora. 

Firat  DiviKion. —  Lord  Ordinary,  Corebouse. — jiel,  Bkene 
and  Hum  Murdoch;  E^ai  and  Innea,  W.S.,_  Agenia — JU. 
Keay  and  GiBbam  Bell;  Lawaoti  and  Gilmour,'W.S.,  Agenla. 
-Mr Bell,  CLerk-[G.  D.) 


llth  t'ebi:aarif  183*.      ; 
No.  ^M. — Robert  Rose,  Puriuer,  v.  John  Iktine 
AND  William  Greiq,  Dffendtrs. 

CMtiofi — Guarantee,  Letter  oX—A  partgkAl  to  be  lybahd/ron 
anebligiliopiifgtiafatVec-grariled.  kg  kim,  in  coauqutnat  ^ 
'  tkt  jxeditor't  tiM  firicldr  toatplyini  wlA  tht  Itmt  ij  thtgut- 

The  pursoer  Robert  Rons,  fish-carer  in  Stronsny, 
OrIcn«y,  brought  an  action  againRl  ibe  defpndera;  John 
Irvinet  a  merchant,  in  Zetland,' and  William  Greig, 
Bhop'man'iD  Leith,  fqr,paynuint.af  £63^  13.  S.^tetting 
furtU,T.hat  Geoi^  Henrv-,  in  Augugt  1830,  pnrchatea 
from  the  defender,  for  belioof  of  himself  and  Irvine,- 
juiDtly,^  thd  ^loop  Harmony  fur  £&%,  p'^rt  to.  be.  paid 
on  delit'ery,  and  «ecat'ity  found. for.  the  bafance  at 
ttreUe-moathgT-.That  ti^o  ioonthi  thereafter,  Heurv 
pud  jho  puriuer  £7,  4«.  td  accoynr  of  ti)e  price,"  and, ' 
at  the  same  time,  in  implement  of  the  atipulation  fur 
security,  delivered  to  him  the  following  letter  of  gua- 
rantee from. the  defender  fireig : 

••  Lktth,  S0(A  Octobrr  IBSa— I  waa  desired  by  Mr  John 
'  Irrine  of  ScalloWay,  SttClland,  ^o  aay  that  he  bHd,-b«en  in,Lelth,' 
and  wD^  RTCBtly  dtsappejotad  that  hcbttt  to  go  av'i>]'..W°''^  ^^ 
Geoiige  Henry  arrived  here;  and  he  aTao^destrea  rne  to  aay  that 
the  balance  whicb  will  be  due  upon  Ibe  aluop,  that  if  you  draw 
upon  bim,  you. will  aend  the  bill  through  for  hia  acceptance;  and 
1  hare  no  heaitation  to  aay  it  will  be  duly  honoured^  by  bim." 
That  in  November  .1830,  Henry  drew -two  billti  on 
the  defender  Irvme,  in  favour  of- the  purauer — one 
for  £15,  4.  S.,  at  thirty  daya'  date,  and  tlie  other 
for  £31,  58.,  at  ten  months'  date,  as  the  lerond  and 
last  inatnlment  of  the  price:  That  on  receiving  the 
bills,  and  on  the  faitji  of  the  above  letter  uf  gaa- 
rantee,  the  pursuer  executed  and  delivered  to  Henry 
R  vendition  to  the  sloop  Harmony,  in  fnvuur  uf  him 
and  Irvine:  That  the  hill*  were  duly  forwarded  to 
Irvine,  who  havine  previously  heard  of  the  vessel 
having  sustained  OHmage,  refused  to  accept  them : 
That  tlio  defender  Irvine  had  admitted  to  Heveral  per- 
sons his  concern  in  the  purchase  of  the  sloop.  In 
defence,  Irvine  denied  that  he  had  authorised  Henry 
to  puruhaoe  the  sloop  on  his  behalf;  and  Greig  de- 
nied that  the  letter  addreiised  by  him  to  the  pursuer, 
was  either  intended  by  liim,  or  utidctstood  by  the  pur- 
suer, to  be  a  letter  uf  guarantee,  and  averred,  that 
it  was  a  mere  statement  made  on  behalf  uf  Irvine, 


and  at  hia  desire  ;  that  the  puraner,  at  all  eventt,  did 
not  draw  any  bill  upon  Irvine,  aa  mentioned  in  the 
defender's  letter  of  20th  October  1830,  and  that  letter 
did  not  refer  to  any  bills  which  might  be  drawn  by 
Henryi.and  so  far  as  appears,  the  pursuer  did  nut 
draw  ainy  bill  upon  Irvine,  in  term*  oi  tbe  letter. 

The  Lord  Ordinary, -4ith  December  IHSS,  pro- 
nounced this  interlocutor : 

"  Having  heard  partiea'  procurstori — repels  Jhe  defeopei  for 
William  Greig;  and  in  respect  of  the  letter  of  guarantee  by  biia, 
of  (lata  th»20th  day  of  October  lB30,deeerniagai[i>t  biiq,  nm. 
form  to  the  concluaiotis'  ai  (be  libel ;  finds  Ibe  aaid  defended 
William  Greig,  alao  liable  to  jfa^purauer  in  eKpenaei  of  pioceu, 
ail4  remits  to  Che  auditor  to  tax  the  accoutit  when  lodged,  and  ta 
report.  ,  As  to  tbe  other  defehder  John  Jpvlne,  allo*nLB  the  pnr- 
auer  between  sod  gext  calling  tb  put  in  a  niiuu(e  of  refneucc  te 
his  oath." 

-  Oreig  reclaimed;  and  ths  Court,  although .-thsy . 
considerBd  the  letter  equivalent  to  a  guarantee,  being 
of  opinion  that  the  pursuer  had  lost  the  benefit  of  it, 
by  not  strictly  complying  with  its  terms  in  rc^rd  to 
the  iatat  in  «hich  the  bills  were  dra«m.  altered  ihe 
Lord- OrdlnaVy^t.  interlocutor,- and  asaoilaied  Greig 
fron  the  cuncItMiens  uf  tbe  ^ctioDi  and  foand-hita  en- 
titled to,  expenses. - 

flecond  Divisioli.^ 
—Ah.  J.  S-.Mor*,  1 
Samuel  Beveridge,  S.S.C.,  Agenia.— F.  Clerk.--{fr.Z/.A] 

.    ,'   ■ '.     '  lith  February  1834.   .  - 

No.  21$. — Arthur  GifFonD  aju>  Ai-rniiNiT,  Ptr- 
-'  tuert,  V.  Arthur  GirFgRo,  Dreader. 

Pfoeeas— Titla  to  Sue— Mandate,- Caut ion — Ekpemfi-/-  A 
mandate bi/tt  pari^abroati  lo'art  a^enl  in  ScaUandf  autkoritiMglkt 
mflndaim/  to  adofft  ali  iegai  mfaMurttJbr  ailaimKg  Ikf  (ctmct  tani 

.  retiMref  tie  naMaal,  at  >t|>.tn  'it  fer'u».dtnatrd — HeU,lc' 
be  a^iufficient  authorilt/  to  Ihe  mandalerj/  to  it^iliittte  in  kit  oipa 
anrf  the  mandaTU'l  name  an  action  of  reduction  of  llie  lerdia  if 

-  in  reganf  to,  )A«  ^ndmri.aaif  peetmiary  Imuacliaiu  aft)a  aua- 

.<  Thill  w^aff  action  oF  teduclioa  and'  declarator  ^t 
-the'instanee  of  Arthur  Gifford,  of  Yurfc,.  Upper  .Canadi, 
and  Andrew  Duncan,  junior,  writer  in  l.prwick,  his 
attorney  and  commissioner,  against  Arthur  GiBbrd, 
residing  iu  .Buata,  Zetland,  cunduding  for  tbe.reduc- 
tion  of  a  service  and  retour,  proceeding' upon  a  biiev 
of  inquest'taken  befiire  Lord  OrdinarVi  Mdnprei^  on 
9th  and  26th  November,  Sd  and  10th  December  183!^ 
7th,  lOlh,  and  26th  January,  and  4th,  6tfa,  and  1th 
February  1833,  whereby  the  defender  was  served 
nearest  and  lawful  heir  in  general  ta  the  deceased 
Thomas  Gifford.  £iiq.'  of  Busta.  Id  defence,  it  wis 
objected  in  limine — I.  That  no  mandate  to  carry  on 
such  an  action  was  prodaced. — II.  That  if  proceu 
should  be  sustained,  tbe  pursuer  must  either  God  can. 
tiun  far  expenses,  or  sist  a  new  and  more  responsible 
mandatory. — 111.  The  aumnions  is  inept,  in  respect 
of  no  title  to  pursue  having  been  libelled.  Answered 
— The  mandate  produced  is  sufficient  to  entitle  the 
present  action  to  prooeed.  It  sets  forth,  in  the  finl 
place,  the  nature  and  extent  uf  the  right  claimed  un- 
der the  present  action,  the  propinquity  of  the  pursuer, 
and  the  utiier  facts  necessary  to  instruct  his  right,  and 
it  ttlen  proceeds  iu  these  terms ;— 


ISSt.] 
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"  And  leeing  that  mj  continued  abKncf  frDoi  Europe  ren- 
den  it  necnury  (or  me  to  appoint  lonie  penon  or  perioni  io 
Zerland  to  direct  the  n«e>«arj  leeiil  itepi  for  ibe  purposes  be- 
fore eipreued,  and  to  men*ge  tfae  landaand  other  lubjecctwbicb 
■na;  be  recon>red  jn  tirtae  thereof;  and  having  coafideneejn  tbe 
ability  and  integrity  of  my  broth era-i[ulaw  after  named,  for  exe- 
cuting Jlirte  jrre^Dti.  1  do  teneby^ominace,  ebnati rate' and  ^p^ 
point  AndiewDuncanl-jnriior,  wrilep  in  i«rwS:l«,  Zetland; 
whom  failing,  Jimei  Yorston,  purser  in  the  royal  nary,  re- 
aiding  in  LrYwick;  whom  failing.  Andrew  HoseMon,  lieulenant 
in  the  royal  navy,  residing  ih^re,  to  be  my  commiasionera, 
&ctora  mitl  BttOmiet,  giiiqg,  granting  and<coniniilting  to  them 
Beren^ly.-in  tfae  Older  Itefore  expre**ed,  luH-poiVer,  wiircanj  aiid 
authority  ftA'  19E,  wid  in  my  li'anie,  to  gurchaae  and  procure  from 
hfs  Mijeily'i  Chancery,  all  n;c«aury  brie*ea  for  serving  me 
heir-at-law,  heir'  of  .  provision  or'  of  entail  to  tbe  deceased 
TbDioBi  OiSbrd  of  BuAa,  my  gieat-gratid father,  and  to 'the 
said  Andrew  Ifflfforf  of  Oilaberry,  my  fatheV,  and  Sny  other  of 
roy  predeceaaors,  and  10  obtain  and  procure  me  aerved  ajid  cog- 
nwoed  beir  iroresud,  before  afiy  coOipetent  judge,  and  for  me, 
and  in  my  name,  to  lubscribe  tbe  claJma  of  aervirei  and  «uoh 
other  writs  at  may  be  neceaaary  far  expeding  thereof,  to  obtain 
aatd  eervieea' retoured  to  Chanoery,  and  penerMlly  to  do  every 
thing  thpreanent  which  I  could  do  myielf,  if  personally  present ; 
>nd  I  berct^  grant  full  power,  wuruit,  and  authority  la.  my 
•aid  eoanBiwionen,  in  tbeir  order  arorewidi  for  me,  and  iu 
niy  name,  to  take  the  opiDiana  of  counsel  in  Gotland,  upon 
alt  or  any  point*  touching  my  right  ai  beirat-law,  and  heir 
of  email  to  tbe  lands  and  estate  which  belonged  to  tfae  nid 
TfaoiBBs  Gifford  of  Busta,  my  great-gnod father,  or  through 
biu  t*  tbe  aaid  Andrew  Oifford.  my  father,  or  toanyothir  sub- 
jects or  effects,  hen taUe  or  moveable,  in  which  I  may  beincereat- 
ed  through  my  aaid  great-grandfather's  deceate,  or  through  that 
of  my  sAiif  fdlboT,  or  any  other  relarioiia  whomaoever,  or  to  any 
Hnm*  of  whatever  nallire,  which  I  may  have  upon  the  represen- 
tatives of  tfae  iHid  Gideon  Gilford,  or  upon  tbe  ibid  Arthur 
Giffurd.  hii  eldest  M)o,  or  upon  any  other  perion  or  perMns,'  or 
their  estates  or  effeilta  iiT  Scotland  j  arid  in  the  event  of  said  opi- 
niona  being  favourable,  to  inslituto  In  jny  name  any  processes  or 
actions  at  law  which  may  be  deemed  adviaable.  either  before  ibe 
Supreme  Court  or  any  Inferioc  Judicatory  in  Scotland,  against 
whatever  person  or  penons  it  may  be  necessary  to  direct  tbe 
aame,  in  order  to  determine  and  tender  eETeclual  my  right  and 
title  to  the  whole,  or  any  part  of  said  Iknds  and  estates,  anij 
other  claims,  aubjecfa  oiefiecta,  heritably  or  movaable,  and  to  de- 
fend mcin  all  suitf  or  proceasea  which  may  be  laii^  t^usf 
me  in  icferenca-to  the  same." 
It  ftirtlier  bepn :    ■    '     - 

"  And  I  not  only  promise,  and  liind  ai>d  oblige  myaelf,  to  bold 
firtn  and  stable,  without  revocation,  whatever  my  aaid  commia- 
aioiiers,  in  their  order  Hforesaid,  shall  lawfullv  do  or  cause  to  be 
done  in  tfae  premnei,  but  I'alid  bind  and  oblige  myself,  my  beict 
>nd  sueeeasors  whoid soever,  to  ratifyknd  approve  6f~ their  attings 
and  intramisiions  under  tbesd  presents-' 

Jo  regarf}  to  tlie  Becond  defenoej  tbe'pnraaer' uilTed 
opt»n  the  defender  to  cundncend  more  spettiffcally  on 
tbe  groDiid*  of  the  msndatory'a  .iniuffiutency...  The 
defender,  in  consequence,  tod|^  a  minate,  utntaining 
the  foUuwing  averments : 

*'  lit,  Mr  Duncan  was  for  some  years  factor  upon  Ldrd  Dun* 
das'a  estates  in  Zetland.  But,  in  consequence,  as  urai  under- 
stood, of  ifae  difficulty  which  had  been  latterly  experienced  by 
Lord  Dundas's  agents  in  Eriinburxb,  in  procuring  remiltuneea 
frotD  Mr  Duncan,  Hessrs  Hay  and  Ogilvy  of  Lerwick  (a  highly 
reapectable  merrantile  bouse  in  Zetland)  were,  in  spring  last 
( 1(^},  appointed  by  Lord  Dundia.  as  comniaaionHa,  to  inquirs 
into  the  circumstance  a.  and  call  Mr  Duncan  to  accuunL  Mr 
Duncan,  upon  being  elose  pressed  by  these  commissi  oners,  gave 
thrm,  as  a  payment  to  account,  his  own  bill  or  draft  fur  i.'5O0, 
upon  Sir  William  Forbes  and  Company,  bankers  in  Edinburgh. 
Bud  apon  this  bill  being  transmitted  to  Edinburgh,  and  pre- 
■eiited  at  Sir  William  Furbea'i  bank  for  payment,  it  wa*  there 
Bl«ted,  that  the  btuik  held  no  fuiida'of  Mr  i>unciui's  at  all,  and 


did  no  bniineu  with  him  whatever.  The  bill  was,  of  course, 
dishonoured  ;  and  it  was  not  till  after  a  homing  had  been  l^scd 
upon  it'  an4  sent  to  Zetland,  and  after  various  arreaimenta  bad 
been  used  upon  it  at  the  instance  of  Lord. Uund^f  that  the  money 
was  at  hut  paid  ;  and  it  was  repoQeil,  and  currently  beUeved  in 
Zetlal)il  (though  with  what  truth  the  defender!^  not  yet  prepared  - 
to  say_)i  that  it  was  by  dcawing  part  oftbe  tpuai-funds  h^ottging  - 
to  the  estate  of  one  Hugfason,  on' which  Mr  Uuncafa  was  trustee, 
that  the  money  waa  so  paid.  Mi  Duncan  waa  thereafter  re- 
moved by  Lord  Dundas  from  his  office  of  faijtor ;  and  a  procesa 
of  count  and  reckoning  has  been  raised  agaiasl  him  iy  the  Court 
'of  SuBslou,  at.tbe  instance  ^T  Jiis  Lordship,  id.  About  two 
years  age,  .Mr  Duncan- had  been  employed- by  Messrs  Tbur- 

due  to  them  by  peraona  resident  in  Zetland.  'Mr  Duncan,  in 
consequence,  took  the  necessary  measures,  and,  in  a  ihort  tim^ 
thereafter  recovered,  exclusive  of  his  own  expenses,  nearly  j£  1 00 
on  account  of  Messrs  Thoibum.  But  be  neither  remitted  the  mo- 
ney so  recoirered^  nor. informed  Messrs  Thorbum  of  his  having 
dune  M.  Tbe  cireumsLancca,  howeve^  having  at  last  com s  to 
the  knowledge  of  Meaara'Tborburn,  these  gentlemen,  'about  six 
or  seven  months  ago,  raised  an  action  againat  Mr  Duiican  for 
their  monfey  before  the  Court  of  Session,  and  at  the  time  time 
used  inhibition  ^inst  him.  In  tbatkction,  Measn  Thorhuni' 
obtained  decree  in  iibsence.  which  waa  thereafter  extracted,  and 
a  charge  of  horning  given  upon  it.  Upon  the  expiry  of  that 
charge,  Mr  Duncan  was  denounced,  and  a  caption  upon  it  vras 
thereafter  issued  and  inuisinitted  to  Z(:tland  j  and  it  Waa  not  lin. 
til  this  caption  had  been  intimated  that  the  sums  cuntsined  ,in 
the  diligence  were  at  last  recovered.  3d,  About  18  months  ag« 
Mr  Duncan  waa  employed,  on  Iwhsif  of  Messn  ICallender  and 
Sons,  laiinenfn  Leiih,  to  obtuiu  from  Mr  Giffurd  df  Hill^ 
wick,  in  Zetland,  an  adjustment  and  settlement  of  a  claim  held 
bythemagainst  that  gentleman.  Mr  Duncan,  immediately  there- 
after, got  from  Mr  Uiffurd  a  turn' of  about  £-20  in  full  of  that 
claim,  but  he  did  not  mention  the  recovery  of  i^  to  Messrs  Cal- 
Jenderi  an(i  It  was  not  tjll  about  six  months  ago.  when  they  bad 
employed  another  person  iu  Zetland  to  apply  again  to  Mr. Gif- 
ford for  payment,  that  they  learned,  for  tbe  first  time,  that  tbe 
debtjiad  tMfn  paid  to  Afr  Duncan  about  twelve  months  trefora. ' 
They  then  employed  a  professional  agent  in  Zetland  to  recover 
the  money  from  Mr  Duncan,  and' thus  ohly  obtained  payment 
from  htm.  4lA,  Mr  Duncan  had  been  due.  Messrs  Uay  and 
Ogilvy  of  Lerwick  an  account  fur  furn[sbingi,  of  a  pretty  old 
date.  In  spring  last,  ifeing  pressed  for  a  settlement,  he  granted  . 
a  bill  for  the  amount.  This  bill  he  did  not  pay  when  it  fell 
due;  but  in  tbe  mumh  of  May  last  he  granted  a  renewal  of  it 
at  two  montbt.  This  rertewed  bill  also  waa  not  paid  when  it 
fell  due, 'and  ili  August  loal  a  horning  was  raised  updn  it  agaiasl 
Mr  Duncan,  and  transmitted  to  Zetland;  but  tbe  defender.i* 
not  yet  aware  what  has  been  the  result  of  'that  diligence.  5i*, 
Mr  Duncan  waa,  aeiteral  yean^agOk  appointed  tbe  traatee  for 
Ihe  creditors  upon  the  estate  of  one  flughson.  a 'merchant,' now 
deceased,  who  bad  been  posse^aed  'of  conMJerable  pt«perty  in 
"  ''     '      That  property  was  all  sold  dfl'.  by  ^r  Donean,  and 


luwarps  a  general  diviai6n  of.  the  funds  among  tbe  credi- 
tors. Some  of  the  creditors  having  taken  tfae  aliu'm  about  tbe 
statu  of  his  circumstance*,  Qne  pf  them,  in  May  last,  raised  a 
summons  of  multiple^inding  in  ^t  Duncan's  name,  as  trustee, 
with  tbe  view  of  getiing  the  money  out  of  bis  hands,  anadivid- 
ed.  That  sumtnons  was  culled  in  Court  about  the  end  of  last 
summer  Session,  and  was  then  uken  outto  see  by  his  agent  ;■ 
but  upon  its  being  enrolled  at  the  commencement  of  the  present 
Session,  no  appearance  was  made  for  him,  and  no  coodeacen- 
dence  uf  the  funds  was  lodged  for  bira,  and  an  interim-decree 
was  pronounced  against  him  to  compel  consignation  of  a  sutn  of 
£IM}  Sterling,  which  now  remains  to  be  obtempered.  Blk, 
In  addition  to  these  specific  circumstuncei  which  have  coma 
to  the  knowledge  of  the  defender,  the  dtfender  avers,  generally, 
that  the  present  stale  of  Mr  Duncan's  credit  in  Zetland  is  such 
as  to  entitle  the  defender  to  insist  in  the  demand  be  is  now  mak- 
ing, before  an  action  like  tbe  present  shall  bu  allowed  to  proceed 
in  the  uamcof  the  pursuer." 
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Tbs  Lord  Ordinary  prononpoed,  SOtb  Norember 
1B33,  tho  following  interlocotor : — 

"  The  Lord  OrdinBry  faaring  coniidrred  the  lumnioni  and 

eEliminary  dtfencM,  wilfa  Iha  mlauCe  for  tliB  defender,  and 
Wng  beu4  parties' procaniten  thereon,  Finds  that  the  com. 
million  ind  FMtory  prodiifred,  giving'  eipreia  authoritj  to  An- 
drelr  Duncin,  therein  designed,  to  adopt  all  iega]  meastires  be- 
fore mj  competent  Judge,  for  obtaining  (be  service  and  retonr 
of  the  panuer  u  nttrat  and  lawful  heir  to  the  deemed  Tbo- 
mts  Giflbrd  of  Busta,  is,  by  its  terms  and  legal  effect,  a  suf- 
Acienl  mandaleas  for  a  person  law fult/ absent  from  the  country, 
to  enable  the  pur»aer,  b;  himialf,  and  hit  laid  mandatory,  to 
insfit  in  this  process  of  reduction,  ai  tfae  onlj  eompelent  form 
of  bringing  under  tfae  teriew  of  tbis  Court  tbe  verdict  of  the 
jurr  libelled  on,  wherebf  they  refus^  to  serve  (be  laid  punuer, 
a*  heir  aforesaid,  in  tbe  procesi  bj  bneve  of  inquest  duly  taken 
for  that  purpoM,  and  did  serve  the  defender  heir  to  the  said 
Thomaa  Giffbrd  in  the  lame  cfaaracter  in  which  the  pursuer 
cUmed  to  be  served,  and  ifaerefore  repels  tbejlrif  preliminary 
defence:  Find*  that  no  relevant  statement  has  been  made  in 
•import  of  tfae  MUDiuf  prelim  liury  defence,  or  luffideat  to  dis- 
able tbe  Slid  Andrew  Duncan,  as  bolder  of  the  bctory  and  com- 
mission afbretaid,  and  at  wbos«  instance,  ai  mandatory,  the  pro- 
ceedings in  the  competition  of  brieves  were  carried  through 
wlthoal  ol^ection,  from  insisting  in  this  process  of  review  in  the 
namei  of  bu  conetitaent  and  bimsetf;  and  therefore  Tcpels'the 
•aid  second  preliminary  defence  :  Admits  [he  ilcentian  now 
pn^Msed  to  be  made  by  the  pursuer  in  tbe  first  part  of  the  sum- 
mons, and  with  tbu  alteration,  £nds  that  tbe  title  of  the  pursuer 
ii  sufficiently  set  forth  in  the  libel,  and  repel*  the  (Aird  preli- 
minary defence : — and  tbe  defender  declaring  that  he  intends  to 
reclaim  against  this  interlocutor,  find*  bim  liable  in  the  expense 
of  tbis  preliminary  discussion  ;  allows  an  account  thereof  to  be 
given  in,  and  when  lodged,  remits  tbe  same  to  tbe  auditor  to  tax 
and  to  report ;  appoint!  the  defender  to  be  readv  at  next  calling, 
to  state  wbetbar  he  will  take  a  da^  to  satisfy  the  production." 

"  JVb(«. — The  first  fMTt  of  this  interlocutor  hardlj  requires 
■tiy_  obserrations.  Though  the  form  of  proceeding  in  a  com- 
petition of  brieves  is  somewhat  changed,  the  thing  itself  stands 
Bi  it  did ;  and  It  would  formerly  have  been  rather  a  'ataggering 
proposition,  that  a  broad  commission  and  factory,  for  obtaining 
a  par^  lerved,  and  prosecuting  all  competent  measures  for  ifast 
purpose  before  an^  Judge  in  the  kingdom,  was  not  a  sufficient 
warrant  for  reducing  an  adverse  verdict  before  tfae  Magistrstei 
of  Canongate  or  tfae  Hacen.  Tbe  reduction  is,  in  ibis  oiatter, 
a  simple  proeeas  of  revievr,  in  wbtcb  (essentially  different  from 
a  Mil  of  eiceptioni  or  motion  for  new  trial),  it  is  a  matter  of 
right  to  require  the  judgment  of  tfae  Conrt  on  tfae  merits  of  the 
verdict,  ind  the  Lord  Ordinary  conceives  that,  with  a  view  to 
tueh  an  olyect,  no  mandate  could  we)t  have  been  conceived  in 
dearer  or  broader  terms,  than  the  commiuion  and  factory  here 
In  queitton.  Tfae  idea  of  the  commissioner  being  saiislied  with 
a  divided  verdict  of  a  jury  in  such  a  ease,  never  could  have  been 
thotlgbt  of,  unles*  tbe  ciue  itself  had  been  believed  to  have  eo- 
tirely  failed.  It  might  have  been  against  law  and  igainst  dir«c- 
*tion,  and  yet  no  remedy  but  reduction  would  be  competent 
A*  to  the  second  point  in  the  interlocutor,  the  Lord  Ordinary 
thinks  tbe  plea  of  tbe  defender  of  a  very  serioui  nature.  He 
doei  not  aver  that  Mr  Duncan  hai  either  been  sequestrated  or 
become  notour  bankrupt,  ot  granted  a  trust^eed,  or  called  a 
needng  of  his  crediton.  These  ate  the  enieria  in  the  far 
stronger  emw  of  a  cautioner  In  a  suspension,  g;iven  by  tbe  last 
Act  of  Sederunt  (sec.  118),  "for  tbe  first  time,  aa  a  ground  for 
demanding  new  caution.  But  the  defender  merely  make*  state- 
ments, more  ifiecling  Mr  Duncan's  character  than  his  ability  to 
pay  his  debts,  of  a  nature  which,  if  made  the  subject  of  a  record 
and  admitted  to  probation,  might  lead  into  an  interminable  in- 
quiry, without  any  definite  point  on  which  it  could  be  said  to 
hinge.  Tfae  result  of  all  the  statements  seems  to  be,  that 
though,  from  some  causes  which  the  counsel  and  agent  (Mr 
Uuncan  being  in  Zetland)  »*y  they  cannot  fully  or  safety  attempt 
to  explain,  there  was  delay  in  settling  certain  claims  urged 
againat  Mr  Duncan,  and  diligence  issued  againit  bim.  they  were 
all  apparently  latisGcd,— aa  no  ultimate  diligence  is  alleged  to 
bars  been  used.     The  atatemcat*,  therefore,  do  tiot  prove  Mr 


Duncan  to  be  insolvent,  fkr  let*  baokrvpt.  And  it  does  appest 
to  the  Lord  Ordinary  to  be  a  very  serious  questlun,  wbetbsr 
such   vaguB  averment*  of  insufficiency,   wfaicfa  have  no  &    ' 


and  recognised  aa  sufficient  throughout  the  competition,  and  still 
openly  carrying  on  his  bneineu  a*  a  solvent  inaii,  ■ball  be  li^. 
ed  to  as  a  ground  for  delaying  the  proceeding*  duty  taken  by  the 
authority,  and  for  the  intereit  of  a  party  in  a  foreign  tonBUy, 
with  whom  no  new  communication  can  be  had  for  a  ^ng  pehMi 
Any  one  ma^  make  lueh  averment*,  and  care  nolbing  lot  alii- 
mate  failure  m  them,  if  thf  object  of  prewntjngaervics^ocisy 
step  towards  it,  be  acoomplbhed..    Tbe  plea  of  the  itkala 

Spears  to  be  contra'ry  to  the  principle  of  tbe  ca«e*  of  Scott  t. 
iUeapie,  January.^  1^3;  and  Duncan  s.  Uaneao,  Hsnh 
4,  1630,  and  a  Jbrtiari  of  tfae  Act  of  SedeniDt ;  and  as  to  ths 
can  of  Hope  a.  Uutter,  June  10,  1197,  referred  to  by  the  de- 
fender, it  evidently  (accerding  lo  the  reiMin)  went  a  great  deal 
too  far ;  for  no  one  will  now  maintain,  that  it  is  iucombeDt  oa 
every  litigant  abroad  to  find  caution  before  he  can  be  heard  in  ttds 
Conrt  It  seems  to  have  no  BpplicaLon  to  the  present  csss^ 
unless  this  be  maintained;  and  the  ca«e*  above  referred  Inirs 
directly  contrary  to  it,  on  any  stub  principle^  But  eventkM 
would  not  apply  here." 

Af^inat  tfaii  inlerlooDtori  ths defender  redaimed. 

Rtttherjani,  for  tbe  pnrniers,  tud,  tbkt  be  new 
thought  It  proper,  aa  the  Court  had  decided  open  tfae 
relevancf  of  tbe  aTermentt  eontaioed  in  tbe  minDte, 
to  deny,  on  the  part  of  tbe  parauer«,  in  the  rooat  ex- 
plicit tenng,  tbe  trnth  of  these  avertnunta,  and  to  stale, 
that  if  an  investigation  bad  been  gone  into,  he  (honid 
have  been  able  to  explain  every  one  of  the  t 
tioni  alluded  to  in  the  minute,  in  a  manner  gob 
vith  tbe  solvency  and  reputation  of  Mr  Dnncu,  tka 
mandatory. 
Lord  Jtmice-CUrk  obierred,  that  this  wa*  a  vety  pt<^er  &»■ 

Tbe  Court  adhered,  and  foond  additional  ezpeawi 

due- 
Second  Division. — Lord  Ordinary,  MoneretH'. — Act.  Rntlicr. 

furd  and  O.  G.  Bell.— ^ft.  Dean  of  F^eulty  (Hope),  Q.  N»> 

pier.— Thomaa  Bmken,  S.S.a,  and  G.  &  W.  Napier,  Agents. 

— a..  Clerk.— [W.  If.  B] 

\Wi  Februarif  1B84, 
No.  S17.— MAfllSTBATEa  or  IVIontrokr,  Purtnen,  v. 

JoHK  Forsyth,  Defender. 

Damages-^ Breach  of  (^ntract — J  P"iy  liatitig,  ly  btlen,  ■*• 

drriiiU*  lo  Tear  a  crrtrni  tnliliu£,  and  ttguH  lit  mitt  i  aid 


Tli<U  lit  datnagti  having  iaen  modiJUd  lo  Ike  aui'mtt  tMUmitd, 
tkal  Ike  d^imler  had  naebum/aruTt  done  tgkimtt/mi ati»- 
doniaglit  nine. 

The  defender,  on  16th  and  23d  Jana  1838,  con- 
tracted, by  letters  with  tbe  pursuer*,  to  build  and 
complete,  for  £8000,  a  new  ateepie,  contemplated  lo 
be  erected  in  Montruae.  Tfae  defender  commenced 
operatiooa,  and  a  formal  deed  of  contract  wa*  pr^ 
pared,  but  be  dedioed  to  aubacribe  it  till  the  4tfa  Sep- 
tember. In  tbe  meantime,  be  received  a  partial  pay- 
ment of  £150:  and  on  Sd  Beptember  abaadoned  the 
work,  and  refuaed  to  proceed.  The  Magtatrates  ob- 
Uined  authority  from  the  Sheriff,  on  86lh  October 
1832,  to  go  on  with  the  building-,  reaerring  to  them 
'to  bring  an  action  of  damages  againat  the  deodar. 
This  was  accordingly  done  in  Norerober  183if,  saJ 
in  defence  it  was  pleaded — I.  Hiat  ncTer  baviag 
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entered  Into  tny  concluded  affreement  vritli  the  par- 
■uen  reapectin^  the  vrork  in  qnestion,  there  are  no 
lermiiti  kabilet  for  a  claim  to  anj  extent  at  the  par- 
BDen'  initance  again  It  the  defender. — 11.  The  defen- 
der having  eoranieneed  part  of  the  work  referred  to 
in  the  aDmmonii,  on  the  faith  of  the  suhordinate  ar- 
ticles of  the  contract  being  adjusted  to  their  motual 
Mtiifaction ;  and  this  bsTing  been  found  impoisibie, 
from  improper  and  n n reasonable  stipolati on  inaiated 
on  by  the  ponaerti,  the  defender  wai  entitled  to  re< 
fase  execDting  the  formal  contract  preiented  to  him 
br  the  ponuerf,  and  repeated  n»  the  measnre  of  hia 
obligation  in  the  libel  in  the  present  cam. — III.  In  so 
fur  as  the  pnrsnera  funnd  on  the  letters  of  the  defen- 
der in  Jnns  1832,  the  proposed  agreement  waa  found- 
ed on  error  and  misrepresentation,  a*  no  stones  were 
to  be  got  in  the  neigfabenrhood  of  Montrose  for  the 
purposes  reqnired  ;  and  the  defender  was  entitled,  on 
that  ground  alone,  to  decline  proceeding  with  the 
work^IV.  I'he  parties  having  been  in  mulnal  error 
M  to  esaential  articles  of  the  intended  eontrvet,  the 
defender  was  entitled  to  resile,  and  to  be  paid  for  the 
work  done  b^  him,  on  the  faith  of  a  contract  being 
concluded  which  the  parties  could  notultimately  agree 
upon. — -V.  The  defender  hHring  fallen  inadvertently 
into  an  error  calculi  to  a  Wge  amount  in  his  offer,  the 
partuers  were  not  entitled  to  insist  on  the  falBlment 
of  an  offei*  thus  fbnnded  on  essential  error. — VI.  The 
defender  having  performed  extra  work,  and  other 
work  in  relation  to  the  nndertakiog  libelled  on,  to  ■ 
far  greater  amount  than  the  small  sum  paid  to  him, 
the  pursuers  hold  in  their  bands  a  fond  of  the  defen- 
der's more  than  sufficient  to  indemnify  them  for  any 
Ions  claimable  by  them  from  the  defender  in  the  pre- 
mises.— Vil.  Cienerally,  and  under  reservation  of  all 
the  preceding  legal  pleas,  it  is  maintained  that  die  pur- 
suer* bare  si^ered  no  loss  or  damage  in  the  premises, 
for  reparation  of  which  they  hare  any  claim  in  law  or 
JHStiee  on  the  defender. 

Lord  Mackenaie,  on  17tb  DeoMnber  1833,  piv- 
nonnced  this  iaterloeotor : 

HsTJng  heard  parties'  procunton,  and  tlieraafter  coniidered 
(he  eloaed  reeon).  and  wbole  procMa,  Finds  that  the  breach  of 
rontlact  Ubelled  ii  establiabed,  both  bjr  the  judgment  of  the  She- 
riff of  Linlithgow,  which  ilands  unqueidoned,  and  also  ij  tbe 
adrniations  and  writings  produced  m  tbii  e«M :  Findi  that  the 
defeadcT  must  thereFore  be  liable  in  damagea  for'the  said  breach 
ofcontiact:  And  in  fetpecE  the  pursuers  Dave  expressed  them- 
■eWn  willing  to  be  satisfied  with  a  modification  of  dsm^es  to 
tbe  amount  of  £4Ad,  finds  that  the  record  affords  aaffldcM  evi. 
dence  that  the  damage  cannot  be  of  loss  amount  ;  and  Iherefbie, 
finds  the  defender  ]iMt  to  tbat  smonnt,  and  decetns :  Finds  also 
ezpresalr,  that  the  above  nkodification  of  damages  proceeds  on  the 
aasomption  that  the  debader  has  no  claim  for  an;  of  tbe  work 
dooe  bj  him  towards  execution  of  the  said  contract,  before  be 
abandoned  the  same :  Finds  tbe  defender  liaUe  to  the  pursuer* 
in  expenaea,  of  which  appoints  an  accoitnt  to  be  given  ic,  and 
when  lodged,  remits  to  the  sudilor  to  tax  the  aane,  and  repert." 

"  A'oJe. — The  defender^  own  letter  expressly  declares  that 
be  bad  no  ground  for  giving  n^  the  contnct,  exc^tin^  an  error 
tnmAe  by  himself  in  his  own  private  calculations.  Thitcidndes 
other  grounds  now  pretended.  And  the  l«xd  Ordinary  does 
not  think  there  is  now  aaj  statement  made  in  tbe  record  respect- 
ing that  alleged  error  calculi  wblcb  ia  tdevsnt  to  relieve  tbe  id*- 
fendcr  of  hia  bargain,  even  if  the  jodgment  of  the  Sheriff  were 
oat  of  the  way.  In  tnth,  the  teoonl  makes  no  ststementofanj 
proper  trror  caletiB,  wbicb  is  always  a  thing  that,  if  Imci  can  be 
stated  with  the  pvatest  eiplidlnei*  and  predsfoo." 


Tbe  defender  reclaimed,  bnt  the  Court  adhered. 

Second  Division Lord  OrdinsiTi    Mackeniie ^d.    Ra- 

therfurd  and  Ivory;  Gibson-Craigs,  Wardlaw,  and  Daliiel,  V.  & , 
Agents. — if/t.  Cuninghame;  J.  W.  Msckeniie,  W.S.,  Ageat.' 
—Mr  Thomson,  CJerk.— [J.  W.S.] 


I3th  February  18S4. 

No.  2IB.  — Arhstrono's  AesioNRES,  Purtuen,  r. 
HBNBr  Johnston,  &  The  Leith  Banking  Com- 
PAMY,  Defender*. 

Proof— Witness— Ad miMlbilitj—IHr  aaxjitor  v/  a  UB  u  nm 
an  ac/munMa  irifiuu  ia  an  actiim  at  Iht  inUance  of  Ike 
rfraiwr  againit  lie  holdtn,  to  prate  Ihal  lite  drawer  tnu  induced 
la  lign  lAebill  fy  thefalae  and/raudtUmt  repreiemlatwiu  ijftk* 
kolden. 

On  36th  December  1 83S,  the  following  issues  caAe 
to  be  tried  before  the  Lord  President ; 

"  Firu,  Whether  the  late  Thomas  Armstrong  was  induced, 
by  the  false  and  frsudalent  representations  or  coneedoieat  of  the 
derenders,  or  any  of  them,  to  giant  the  Ull  of  exchange,  N&  9 
of  process,  dated  the  3d  day  uf  October  182S,  for  the  sum  of 
jEI500Steriing?  And,  Kemd,  Wbether,  on  or  aboot  tbe  llth 
da*  of  July  and  SIst  day  of  Augatt,  18S7,  tbe  defender*  wroog- 
fuliy  exacted  and  received  from  the  pursuer  the  sums  of  £IS00 
snd  £19,  14.6.,  or  any  part  thereof,  as  psyment  oflbe  said  Ull, 
with  interest?  And  wbether  tbs  defender*  are  indebted  and 
resting-owing  to  tbe  pannci  s  in  tile  sum  wrongfuliy  exacted  aa 


Archibald  Scot,  Esq.,  of  London,  was  the  acceptor 
of  the  bill  mentioned  in  tbe  iasues.  His  deposition, 
which  had  been  taken  on  commission,  was  tendered  in 
evidence  for  tbe  pursuers.  The  bill  'of  excmtions 
taken  at  the  trial  bore,  that  Scot  had  deponed  tbat 
Armstrong,  tbe  drawer  of  the  bill,  had  been 
■■  Induced  to  grant  tbe  same  by  Gdse  representations  of  tbe  de.: 
fcnden,  made  tbrougb,  and  in  presence  of  the -said  ArcliibaM 
Scot ;  and  that  tbe  said  bill  was  scquiced  by  tlte  defenders  by 
their  discounting  tbe  same  to  the  said  Archibald  Scot  in  Car- 
lisle, with  their  own  notes,  paj^bte  on  demand,  in  viaUtion  of  the 
Statutes  on  that  bebalF  made  and  pravidiid.  But  the  counsel  for 
tbe  defenders  did  object  to  Ibe  depositiun  of  the  said  Archibald 
Scot  being  adduced  as  evidence  in  this  caiae,  in  respect  that  tka 
said  Archibald  Scot  bad  an  interest  in  the  iisue,  and  to  obtsin  a 
verdict  sgainst  tbe  defenderg,  being  tbe  at<ccptor  of  Ibe  said  bill, 
wbieh  being  granted  for  his  use  and  accommodHlion,  be  was 
bound  to  relieve  tbe  pursuers,  who  are  tbe  rep  rps  en  tat  ire*  of  tbe 
drawer,  not  only  of  the  principal  sum  and  interest,  bnt  also  of  all 
expennea,  loss,  or  damage  which  they  may  have  incarred  In  con. 
aeqoence  of  tbeaaid  Thomas  Armitropg  l>eingan  obliganlin  the 
said  bill ;  and  farther,  inasmuch  at,  in  tbeevencefa  verdict  being 
returned  in  favoar  of  tbe  parsuers  on  tbe  said  isaues,  tbe  defen- 
ders could  not  thereafter  enforce  payment  of  the  i^d  hill,  by  di- 
ligence orolberwise,agBin9ttheaatd  Archibald  Scot  The  coun- 
sel for  tbe  puraneta,  bowever  did  insist  that  be  was  an  admis- 


to  allow  tbe  deposition  of  the  said  Archibald  Soat  to  be  received 
as  evidence  in  ibis  cause ;  Wtaereupoo  tbe  said  counsel  for  the 
aaid  pursuers  did  then  and  there,  on  behalf  of  tbe  said  punaer*, 
except  to  the  afoTesaid  opinion  of  the  tM  Lord  President,  and 
insisted  that  tbe  deposttion  of  tbe  said  Archibald  Scot  ooght  to 
be  received  as  competent  evidence  for  tb*  laid  purturrs.  And 
the  counsel  for  tbe  said  pursuers  having,  in  concqvence  of  tbe 
rejection  of  tbe  sud  deposition  at  evidence,  declined  to  prooeed 
fiutbet  with  Ibeir  cause,  the  said  jurv  did  then  and  there  deliver 
their  verdict  in  farour  of  the  said  defe>nders :  Whereupon  the 
said  counsel  for  the  taid  pursuers  did  then  and  there  pro)HMa 
tbeir  aforesaid  exception  to  the  opinion  of  tbe  said  Lord  Presi- 
dent, and  requested  him  to  tign  tbe  taid  bill  of  exception*,  ac- 
cording to  Ibe  form  of  the  Statute  in  lucb  case  made' and  pro- 
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vided ;  and  tbereopon  the  nid  Lord  Pr««ident  did  rign  Ibe  mid 
bill  of  excrptiont,"  &c. 

The  Court  nnanimoDaly  diullowed  Ibe  bill  of  ex- 
ception s. 

Firat  Diilniion ^ct.  D.  M'Neill  and   De  M«ri.  j  W.  D. 

Walliw,  S.S.C..  Agent. — jIII.  Skene  and  Adim  Andcnon; 
Jobii  BiMet,  S.S.C.  Agent.— [G.B.] 

iSlh  February  1831. 

No.  219 'VViLLiAM  Paul,  Objrclor,  u.-Archibald 

GiBsov,  Respondent,  Competing  Jor  Trtftteftkip  in 
SAand't  Sequcttration. 

Bankrupt — SequeMntion — Comp«tition  for  Trnxteefhip — Vote 
— Afbiml— areumitaneet  in  KhUklheJi^loK'ins  nhjecliimi  lo 
vatn,  in  the  e/reli/it  of  a  trvtite  en  «  teqireuraied  eUale,  toire 
rtpetteii—\.  That  lie  ijffiilavU  wai  hgpolhetieal,  and  bore  tKat 
the  ilebt  vol  otrins  on  the  ptemiiet  anvvietl  and  founded  on  in 
a  depending  tfction  of  count  and  recJroningt  reeerving  to  the 
elaimanl  la  aiignimt  or  Ttilricl  the  claim  thereafter,  2.  Thai 
the  ilate  T^errtd  to  in  the  qffiilafil  did  not  bring  out  the  than 
Monginf  to  lh«  r/ijmanl,  of  the  afgrrgate  amounl  of  lie  'tile 
^  faWtevgh  taid  thare  w^tpecified  in  the  ajfldainlj.  3.  Thol  the. 
documcnlsfovfided on  vere  coMrailiclor!/ ofihe e/ainu.iehich  vere 
mode  Mp  on  randum  atmmpiiont,  and  »nv  not  irrll.fininded  (ihit 
being  matter  of  argnment  and  di^utej.  4,  That  certain  jeeu- 
Titiet  had  not  been  deducted  (ikeie  leairiiiei  being  tDcrth  nothinfj. 
S.  That  the  interett  of  the  daimaatt  wot  adterie  to  thai  if  the 
other  creditor!.  6.  T^at  an  o^avit  vat  not  ligned  by  the 
claiaunt,  bvt  limply  bore  lllat  the  could  nnl  jerile.  7.  That 
one  of  the  clainmti  urae  a  married  inoinon,  and  the  debt  belong- 
ed to  her  huiband  jure  niariti  (the  hutband  having  been  frnni- 
portedj.  &  That  ihe  claimmu  elnimed  in  parioui  choraclert, 
vilkotil  dittingvithing  the  preeite  fvini  d-ae  to  Iheia   in  each 

M««r8  Pani  and  Gibson,  accoantanlH  in  Edinburgli, 
were  competing  dntmantii  fur  the  trusteeship  on  the 
■equestrnted  estnte  of  Willinm  Shand  of  ArnbnII, 
■ome  time  of  the  iiland  of  Jamaica.  Mr  Paul  wan 
aopported  by  pemonal  creditors  to  the  extent  of 
£28,656,  3.  1.  Mr  Gibiion  was  supported  by  a  body 
of  six  claimant!,  the  relations  of  two  individuals  in 
the  West  Indies,  Tboraas  and  Jobn  Anderson,  both 
deeeased,  with  whose  estates  Mr  Shand  was  said  to 
liftve  iotromitted  to  tlie  extent  of  £93,659,  IS.  9.  It 
appeared  that  Thomas  Anderson  died  in  jnmatca  on 
2d  January  18lO,  leaving  a  will,  by  which  he  named 
bid  brother  John,  and  certain  other  persons,  to  .b^  his 
executors,  and  directed  bis  property  to  be  divided 
among  the  claimanU  and  other  legatees,  in  certain 
proportions.  The  property  belonging  to  Thomas  was 
•aid  to  have  consisted  of  two  estates,  16^  negroes, 
and  considerable' moveables.  Johi\  died  on  26th' De- 
cember 18>8,  without  having  rendered  any  acconnt 
of  hii  intromissions,  and  left  a  will,  by  which  he  named 
Mr  Shand  and  a  Mr  Pownall  hii  executors,  and  after 
giving  a  variety  of  legacies  to  the  claimants  and 
others,  be  beqaeatbed  the  residne  of  his  property  to 
his  brother  Alexander  Anderson,  and  his  descendAits 
ip  manner  therein  mentioned^  The  fallowing  affida- 
vit will  serve  as  a  specimen  of  the  affidavits  lodged  by 
the  claimania,  and  enable  the  objectioas  to  tbeir  votes 
to  be  understood: 

"  Compeared  Margaret  Anderwin,  relict  of  the  deceased  Alex- 
ander B»in,  dBV-Iabaurer  at  Altyre,"  Sic.  '•  who  being  iDlemnly 
Birom,"  he.  ".  depan»,  That  WiUiAtn  Sbnnd,  Eiq.  of  Ambill, 
in  tbe  eonnCjr  of  Eincirdine,  merchant  and  trader,  was'  at  the 
time  and  date  of  tbe  lequeFtrption  awarded  sgiiiniit  him.  and  is 
atlll  justly  indebted,  resting  and  uning  to  tbe  deponent,  *»  lega- 


tee and  dev'tnee,  or  residoary  legatee,  under  tbe  last  wit)  and  tea. 
lament  of  the  aaid  deceased  Thomas  Aniterion.  and  aionenf 
bia  representatives  and  nearest  of  kin  as  eforeaaid,  and  u  relirt 
of  the  said  deceased  Aleunder  Bain,  the  snm  of  £I4.43A,  Uiu 
8d.  Sterling,  being  her  ahara  oF  the  agt^gate  >ani  of  jC43,49S,      < 
14ii.  2d.   Sterling,  arising  from  tbe  intromisaiom  of  the  niil 
William  Shand  with  tbe  estate*  and  eSecia  uf  Ibe  >aid  Thih      ' 
nuB  Anderson,  lying  in  the  island  of  Jamaica,  conforni  to  tttte 
subscribed  by  Ibe  deponent  as  relative  hereto.     At  aln  dc- 
ponea.   That  the  Hid   Williarn  Shand,  is  also  junly  indrbtpJ.      ; 
resting  and  owing  to  the  deponent,  as  a  legatee  an3  devisee,  or 
residuary  legatee,  ander  the  last  will  and  testament  of  tbe  mIH     „ 
deceaied  John  Anderson,  and  as  one  of  his  representstivet  tad 
nearest  of  kin,  in  manner  foresaid,  and  as  relict  of  the  taid  dr. 
ceaied  Alexander  Bain,  ber  husband,  the  sum  of  £i»A^  10.  lA 
Sterling,  being  her  ahare  of  the  aggref^te  tum  of  £FIM5.  2.  6.     , 
Sterling,  arising  from  the  inlramis'ioni  ol  the  paid  Williint 
Sh«nd  with  (he  estates  and  effects  of  the  *iid  drowsed  John     - 
Anderson,  lying  in  tbe  said  iiland  of  Jamaica,  conforDi  to  itslt     , 
■ubBcribed  by  the  deponent  as  relative  hereto,  makinf-  togrtkrr 
the  BUms  claimed  by  tiie  deponent  In  her  own  right,  [he  sum  of 
£17.347,  59.  Sterling,  upon  the  premises  assumed  and  foundrd 
on  in  the  proceis  nf  count  and  reckoning  depending  brfore  the     ' 
Court  of  SeMion,  at  the  instance  of  tbe  deponent  and  Eliprt     I 
Bain,  bar  daughter,  against  tbe  said  William  Sband;  nevertiis- 
Iqu,  witboat  prejudice  to  the  deponent  to  augment  or  teaUirl     , 
her  claim   hereafter  t\  ibe  may  see  proper  for  any  cause:  Fir. 
ther  depones.  That  neither  the  deponent  nor  sny  otbrt  penoa 
on  ber  account  and  behoof,  hold  any  otber  security  for  the  fiMt-    ' 
said  BUms  than  an  action  and   proceaB  of  count  and  reckoning, 
presently  depending  before  the  Court  of  Session,  at  the  instsnca 
or  tbe  deponent  and  ElspM  Bsin,  her  dai^bter,  against  tbe  aid    , 
William  Shand,  and  letters  of  inhibition  and  anertment  raiwd 
at  their  instance  on  tbe  dependence  of  the  said  action,  with  the 
executions,  inhibition,  and  arrestment  folloning  thereoB;aDd     ' 
that  no  part  of  Ibe  said  sums  bas  been  paid  or  compensated  in    < 
any  manner  of  nay.     All  which  is  tnitb,"  &c. 

Tbe  state  referred  to  in  thi«  affidavit  set  furlh, —  ' 
\tt.  The  particulars  of  Thomas  Anderson's  estate,  ' 
and,.2f^.  The  particular*  of  Jobn  Anderson's  esUtte,  ' 
and  concludeti  with  the  following  abstract  and  ap-  ' 
portion  me  nt  i 

"  ABSTRACT. 

tit,  Thohah  Ahobrsoh's  EsraTB.  ' 

1st  Hire  of  tbe  bIbvcb  on  Ch«ring..CT0M,  .£90,615  19   • 

2d,  Hire  of  Ibe  slaves  DD  Constitution -bill.         44,654  14  0    : 

3d,  Rents  of  Charing-crosa  and  CcsistiUition.  , 

bill,  ,  .  .  2,191    2  0 

4tb,  Price  of  Charing-crosa  and  ConatiLution- 

bill,        .         .         ,  .        a,gs9  5  e 

£ih.  Hire  of  slaves  in  the  employment  of  Hr 

Sband IZ876  18   0 

Qtb,  Value  oCS6  slaves  belonging  to  Cbaring. 

crosf,  .  e,724   T  i 


Whereof  one-balf, 

1st,  To  tbe  family  of  Alex- 
ander Anderaon,  ^£43,496    2    6 
Sd,  To  the  family  of  Alex- 
ander Bain,  13,406    2    6 

£86,992    5    0 


£66,992   5  0 


d,  John  ANnEnsoN'a  EsTAte,  .         £1 

Whereof  one-hair, 
1st,  TotbefamilyofAIex- 
'ander  Anderson,  £8,54&  11     ^ 
2d,  To  the  family  of  Alex- 
ander Bain,  &548  11     5} 

£\lfm    3  II 


yGoOt^i. 
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"  APPORTIONMENT. 

TIm  Bute*  ta  Tht  EitiW  of 

ThoinH  AmImmp.       John  Andcnon. 

\,  Alexander  Andcnon'i  fs- 
Biily,  .  .        £43,496    3    8    £6,648  11    5^ 

Whereof   one- third   to 
the  relict,  11,496  14    2       2.846    2  10 


rt>rtheehildren,twa-ihird^£S8,097    8    4    £6,700    8    7^ 


2j,  Aleiin<1*T  Biiln'a  family,  £43,490    2    6    £R,5)6  II     b^ 
Whereof  one  third    to 
the  relict,  I4.49S  14    2      2,648    2  10 


Forthechildren,two.lhirds,£38,997    6    4    £5,700    8    7} 

"  Po*BBa,IS(AS^p'ei6n-l633.— Thin  19  the  SUte  referred  to 
in  oar  respecRvc  affidarltti  agtunsC  the  sequestrated  entste  of 
WilliuD  Shand,  Esq.  uf  Anhall,  rmiited  this  i»y.     { Signed)," 

To  the  Totes  of  the  wlitile  of  these  claimnnta,  Mr 
Paul  stated  the  fullowing'  general  objections: — 1.  In 
no  one  of  the  affidavits  ia  any  certain  debt  precisely 
and  positively  sworn  to,  every  afSdavit  being  a  mere 
Btateinpnt  of  various  hypotheticnl  suppositions, — the 
rinimant  not  alleging  positively  that  this  or  that  xum 
is  due  by  the  bHnkrupt,  but  only  thnt  it  is  owing 
"  upon  the  premises  assumed  and  founded  on  in  tbe 
process  of  cotint  and  reckoning  depending  before  tbe 
Court  of  SeRsion,  at  the  instance  of  Margaret  Ander. 
Ron  and  Elspet  Bain,  her  daughter ;  nevertheless, 
without  prejudice  to  the  deponent  to  augment  or  re- 
strict bis  claiiD  hereafter,  &«  be  may  see  proper  far 
any  caaie."  2.  In  each  of  these  affidavits,  tbe  depo- 
nent claims  sums  "  conform  to  state  subscribed  by 
him  as  relative  hereto."  But  that  state,  thus  made 
an  essential  part  of  the  affidavit,  and  the  only  source 
of  information,  shows  no  such  sums,  nor  any  sums  at- 
all,  as  those  dae  to  each  claimanL  It  is  true  the  state 
■hows  a  einmp  sum  due  to  each  family,  but  it  does  not 
■how  the  share  due  to  each  tndividnal  claimant  re- 
spectively, nor  afford  any  data,  by  mentioning  the 
number  of  each  family  or  otherwise,  fur  ascertaining 
these  shares.  3.  All  the  claims  are  bad,  in  respect 
that  they  are  positively  and  directly  contradicted  by 
the  documents  on  which  the  claimants  found, ^—which 
documents  conclusively  show  that  no  such  claims  ex- 
ist, or  possibly  can  exist.  Both  Thomas  a;id  John 
Anderson  left  wills,  which  ore  produced  by  th&  claim' 
ants  aa  (be  vouchers  of  their  aemand,  and  by  which 
wills  jfae  property  is  bequeathed  to  certain  persons 
nominatim.  But  the  claimants  in  their  affidavits  claim 
as  next  «f  kin  of  the  testators,  or  representatives  of 
the  next 'of  kin,  although  there  is  np  intestatA  succes- 
BJon.  (In  support  of  this  objecfion  rarioas  particu- 
lars were  stated,  in  which  the  affidavits  were  said  to 
be  contradictory  to  the  wills).  4.  In  regard  to  thti - 
estate  of  John  Anderson,  there'are  certain  other  ob- 
jections, showing  still  more  clearly  tbe  strange  and 
random  asstfmptions  on  which  these  hypothetical  affi- 
davits have  been  framed.  (]:)  The  osaufned  residue 
of  John's  estate  is  £17,097,  S.  II.,  and  John  it  said 
to  have  intromitted  with  Thohias's  estate  to  the  extent 
of  £67,461,  13.  II.  Tbe  claimants  claim  both  these 
■inms,  instead  of  deducting  the  one  from  the  other. 
If  Mr  Shand  is  to  be  liable  for  the  debt  due  by  Jebn's 


estate  to  Thomas's,  he  cannot  be  also  liable  for  John's 
residue,  which  must  go  towards  payment  of  the  said 
debt.  (2.)  The  claimants  do  not  deduct  the  legacies 
and  annuities  provided  in  John's  will.  5.  All  tbe 
claims  are  had,  in  respect  that  all  the  claimants  have 
■ecnrities  other  than  tbe  personal  lecority  of  Mr 
Shand,  which  they  have  aeither  stated,  valued,  nor 
deducted;  vii.  (I.)  The  secnrity  of  the  other  three 
executors  of  Thomas,  and  of  Mr  Pownall,  the  other 
execntor  of  John.-  (2.)  Tbe  security  of  the  esUtes 
of  Thomas  and  John  Anderson,  over  which  the  claim- 
ants, on  their  own  showing,  will  he  preferable  to  Air 
Shand's  trustee.  6.  The  sums  stated  in  the  account 
referred  to  in  the  affidavits  are  entirely  fictitions,  and 
are  not  only  not  supported,  so  as  to  make  a  prima 
facie  case  of  debt,  but  are  contradicted  by  tbe  pro- 
ductions. There  is  (I.)  Gross  exaneration  of  the 
hire  of  the  slaves.  (S.)  Sums  stated  for  twenty-six 
slaves  who  did  not  exitt.  (3.)  John's  estate  is  in 
truth  debtor  to  Mr  Shand.  f4.)  'The  rents  of  one  of 
the  estates  are  charged  after  it  was  sold.  (5.)  Theta 
is  no  allowance  made  for  exchan^  between  Jamaica 
and  Britain.  (Various  other  objections  of  the  same 
sort  were  here  enumerated).  7.  All  these  vntes  should 
he  rejected,  because  they  rest  on  a  mass  ofclums, 
all  of  the  same  kind,  got  up  among  a  number  of 
relations,  representing  an  interest  decidedly  hostile 
to  that  of  all  the  true  and  undoubted  creditors,  de- 
pending solely  upon  themselves,  and  therefore  carried 
to  »nch  an  extent  aa  wtU  render  this  band  of  col. 
leagues,  united  in  one  interest,  the  uncontrolled  mas- 
ters of  the  ■eqneitration. 

The  following  objectiona  were  stated  to  tke  indivi- 
dual vole*  of  tba  elumanU  i — 1.  Margaret  Anderson. 
(1.)  The  affidavit  is  not  signed  by  the  claimant.  It 
simply  bears  that-  she  cannot  write.  The  relative 
mandates  are  subscril>ed  for  her  by  notaries,  bat  the 
affidavit  ia  not  so.  (2.)  She  baa  produced  no  title  aa 
relict  of  her  husband.  Besides,  nis  daughter  is  con- 
firmed executrix,  and  is  alone  entitled  to  claim  debts 
due  to  him,  although  the  relict  may  have  a  claim 
against  her.  (S.)  No  value  is  put  on  the  inhibition 
and  arrestment  need  on  the  dependence  of  the  count 
and  reckoning.  (4.)  Tbe  conot  and  reckoning  re- 
ferred to,  only  conciudea  for  a  speual  legacy  to  the 
claimant  of  £1()00.  2.  Elspet  Bain,  is  daughter  of 
thepreceding  claimant,  and  her  claim  is  liable  to  the  - 
same  abjections.  Farther,  she  is  a  married  woman, 
and  her  husband  is  the  proper  creditor.  It  is  true  be 
has  been  transported  to  Botany  Bay,  but  transporta- 
tion does  not  infer  any  escheat  of  moveables.  S.  Isa- 
bella Hardy,  widowof  Alexander  Anderson,  a  brother 
of  the  testators,  claims  as  legatee  and  devisee,  o; 
residuary ,  legatee  under  the  last  will  of  each  of  tbe 
testators,  and  as  relict  of  her  husband,  without  dis- 
tingnisbing  the  sums  due  to  her  in  eaJ!h  nf  her  three 
di&rent  characters.  Besides,  the  deeds  sliow  that 
■he  ie  not  a  creditor  in  either  of  these  characters.  4. 
Robert  Anderson,  Margaret  Anderson,  jnnior,  and 
Chriatian  Anderson,  three  of  the  children  uf  the  last 
claimant,  are  all  liable  to  the  aame  classes  uf  objec- 
tions.- Farther,  the^  claim  interest  which  belongs  to 
their  mother,  arid  principal  through  their  father,  who 
had  no  right  to  it|*nor  do  they  dialinguish  what  be- 
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tmglvd  to  lfa«ir  &t)iw  »  l^teet  what  m  reaidnarf 
Iegat«e,  rimI  what  ai  next  of  kin, 

Mr  GilHon  lUted  the  following  antnen  to  tho  ^- 
neral  tAjediont: — 1.  While  the  proccM  of  ooimt  and 
reckoning  if  in  depeadenee,  no  other  oath  than  that 
emitted  ay  the  elaimanti  coald  be  giTsn.  The  affida- 
vit DecNtary  to  rote  for  a  factor  or  trnatee  !■  quite 
different  from  that  nqaired  in  order  to  be  ranked  ai 
a  creditor  on  the  e«Ute.  2.  Each  affidarit  sUtee  the 
precise  amoant  due  to  the  individual  claimant,  which 
I*  described  ai  the  olaimanta'  ihore  of  the  aggregate 
ram  coDt^ned  in  the  state.  3.  To  a  certain  extent 
the  claimant!  claim  aa  legatees,  but  their  claim  also 
a*  the  repreieniatives  or  next  of  kin  of  legatees  who 
have  died.  Besides,  the  wills  are  onljr  reKrred  to  as 
part  of  the  evidence  in  support  of  the  claims,  and  the 
CoBrt  ar«  not  to  go  into  the  qnestion,  how  far  the 
daimants  hare  rightly  mnstriied  the  wills,  or  drawn 
a  correct  I«b1  tnnrence  aa  to  their  other  claims.  4. 
John  Hiagtbepreanmed  to  have  had  in  hia  banda  at 
his  death  this  sum  of  £67,641,  IS.  4.,  since  be  never 
rendered  any  aeeonnts  sbovring  bow  it  waa  disposed 
of.  Mr  Shand,  who  chose  to  enter  on  the  office  of 
•xeentor,  withontgiving  op  any  inventory  from  which 
the  condition  of  Thomas's  estate  at  John  s  death  conld 
be  BBcertaiaed,  most,  in  like  manner  with  John  him- 
■elf,  be  preaomed  to  have  received  these  fondo,  and  to 
he  aceoontable  for  them,  as  well  as  hia  own  intromis- 
sions with  Thomas's  estate ;  and  having  separately  ad- 
mitted the  amoant  of  John's  eelate,  he  most  aceonnt 
for  that  also.  At  all  events,  this  queitlon  cannot  be 
decided  against  the  claimants  noa,  witbont  investiga- 
tion. 5.  (1.)  The  other  three  execntors  of  Thomas 
did  not  accept,  and  Mr  Pownall,  if  he  ever  aec^ted, 
did  not  act  or  intromit.  (S.)  The  estates  of  Thomas 
and  John  no  longer  exist.  They  have  been  dissipated 
by  Mr  Shand,  and  the  daimants  can  only  daiin  agunst 
kia  estate.  6.  It  is  incompetent  to  enter  into  any 
qnestion  of  probabilities,  for  or  against  a  claim  ia  a 
qaestion  of  voting.  Bat  the  claims  are  not  exag- 
gerated (here  the  claimants  entered  into  rarticalara 
tn  support  of  this  proposition).  7.  The  claims  of  all 
ereditors  are  hostile  to  each  other,  and  so  sooh  ohjee- 
tion  can  be  listened  to. 

In  answer  to  the  tpecial  obfeeimu  to  the  votM  trf 
individnal  daimanta,  Mr  Gibson  sUted,— 1.  Margaret 
Andenon  (I.)  It  is  enough  that  the  oatb,  wbieh  is 
subscribed  bv  the  Magistrate,  bears  that  she  cannot 
write.  (2.)  Her  titW  to  pnnne  has  already  been  sns- 
Uined  in  the  oonnt  and  reckoning.  (3.1  The  inhibi- 
tion and  arrestment  are  cot  down  by  the  Act  1696, 
(4.)  An  amendment  of  the  libel  concludes  for  eonnt 
ud  reckoning  of  all  Shand's  inbtimissions.  S.  Elspet 
Bun — Tbe  objection  that  her  hnahand  does  not  oon- 
egr  waa  repelled  in  the  count  and  reckoning.  3.  Isa- 
bella Hardy— It  was  nnneoessary  to  distingnisb  the 
snms  doe  to  her  in  the  different  chenwters  in  whidi 
she  claims.  She  will  complete  a  proper  title  when 
the  money  i*  to  be  paid.  4.  Robert  Andersen  and 
others — The  same  answer  a|^lies  to  this  objection. 

The  Lord  Ordinary  (Moncreiff),  on  14(h  Jannary 
IB34,  made  aviaandom  to  the  Court  with  the  objec« 
tions  and  answeia,  and  added  the  fotlowinr  note : 

"  There  U  an  eridcat  eeceautr  for  reporting  tbis  com|wtlii«i. 


It  would  Teqidre  ■  very  minnt 
heuit  sit  and  each  of  tbe  objectioni,  end  the  pointi  of  Tul  end 
lew  involved  ia  tbem.  The  Lord  Ordinary  will  wily,  iberefbrr, 
obMTTe  in  genen!,  tlut  it  ippesre  to  him  tbaC  the  objectioiu  lie 
iiunpen^le ;  and  in  puticokr,  that  no  good  anawer  bea  bwn 
nude  to  tbe  tbree  first  objection!.  Tbere  ii  no  doubt  that  the 
•sine  accuracy  and  completeneai  in  the  eTidcnce  of  tbe  debt  ii 
not  re<|uired  in  a  qneitlon  a*  ta  the  right  oF  voting,  aa  in  the  nl- 
timate  qoetrion  of  ranking ;  and,  tbat  objectioni  wbicb  mi^t  be 
rood  in  tbe  latter  eoae,  wUl  not  be  good  or  releTant  in  the  iKhrr. 
Thai  diicininion  require*  no  enforcement.  But  it  doe*  not  tf. 
pear  to  the  Lord  Ordinary  to  icttle  tbe  prewot  case.  Tbe^Int 
qaeition  ii.  whether  the  affidavit  ia  auficietit  ■■  a  positive  oatb 
to  a  debt  of  defined  amount,  without  condition  or  qaalificalion ; 
and  the  ucoad  ii.  tvbether  on  the  face  of  the  affidaTit,  iind  tbe 
aeeouDt  or  voucher  neceaurily  produced  in  aufiport  of  it,  the  one 
agreea  with  tbe  other,  ao  aa  to  abow  tbe  eaine  ipedfic  debt  a* 
due  to  the  individual  cisiaant.  It  i«  entirriy  a  diAirenI  ind 
leparate  queation,  by  what  evidence,  apart  from  rhe  affidavit  aod 
Tonrher  produced,  tbe  elwm  any  compelcBliy  be  ebown  to  be 
Dnfouoded  or  incocrect.  In  the  present  ease  the  Lord  Ordinary 
[binbi  that  the  claims  fail  in  the  two  first  poinN  ;  and  he  will 
only  farther  observe,  that,  however  just  and  expedient  it  tn^  be 
that  the  Court  ebould  not  in  generd  be  reqniivd  to  go  tmo  ibe 
question  aa  to  the  aciual  verity  of  the  dehta,  where  the  aUiviit 
and  vouchera  are  clear,  positive  and  consls lent ;  yet  where  oe  tbe 
face  of  Ibose  documents,  the  claims  ate  so  manifestly  oncertsin, 
and  made  of  an^  given  amount  at  mere  random  eonjerture,  u  be 
thinks  they  are  in  the  present  nee,  Ittssqoeation  of  veiy  serioas 
importanee,  whether  the  whole  command  of  the  businen  ofiirt 
a  aeqoestfstion  UMV  be  assumed  by  parties  resting  opon  luebhT^ 
pothetieal,  unccrtaio,andeai>ditionalclaia)s^  It  may  be  of  htuc 
consequence  here  which  of  tbe  two  eompctilan  for  the  olBee  of 
trnitee  shall  be  preferred,  both  being  known  to  the  Court  to  he 
equally  respectable  :  But  there  are  cases  in  which  the  principle 
might  lead  to  serious  evils  even  on  that  point  Tbe  Loid  Onli- 
nary  does  not  enter  into  tbe  more  psrtimlaT  objections  :  But 
many  of  these  aeem  to  require  carefiol  attentiuD,  if  the  general 
objecliooa  should  not  be  tbongbt  to  be  m*de  otU." 

Lord  Balgray. — The  leading  question  is,  whether,  in  tbe  eir. 
Rimstancea,  the  oatb  Is  one  of  credulity  or  verity?  I  tbinkallihai 
CSD  be  here  Mked  is  an  oath  to  tbe  best  of  tbe  ctalmams'  bdieC 
Tbe  case  decided  in  Ibe  Second  Divtsiaaoa  let  July  iau,ga(s 
too  far  for  justice.  I  think  that,  according  both  to  jnslice  and 
form,  an  oath  of  credulity  is  all  that  can  be  required.  I  woald 
repel  the  objections. 

Lard  GiUitt. — I  am  of  the  same  opinion.  AH  that  was  bete 
requisite,  was  ao  oath  of  credulity  to  tbe  beat  of  tbe  daimsnts* 
knowledge.     If  they  bad  deponed  in  any  other  tema  than  tksy 

■--— -"one,  they -■-^-  ■■ >^— ■  .v ' 

ir  peijory. 
!  quibble. 

Lord  Pnii-leitt. — So  far  as  tbe  claimants  are  cooeened,  aa 
oatb  of  credulity  and  of  verily  is  tbe  same  thing.  Il  ia  true,  to 
the  best'of  tbeclaimanu'  belief.  Sappoes  s  obd  swesrstlut 
jGIOO  is  due  to  him  on  •  bill,  or  on  an  acconntant's  rqige^  tbe 
bill  may  lurn  out  to  be  prescribed,  or  the  report  to  be  enoneosh 
Though  a  claimant  believe*  a  certain  sum  to  be  due  to  him,  it 
m«y  turn  out  afterwards,  on  sn  accounting,  that  be  ia  a  dtibtor  Id, 
and  not  a  creditor  on  the  Cstsle.'  * 

Lord  Craigie  concurred,  and  the  Conrt,  on  the  peti- 
tion fur  Mr  Uihson, 

"  Eepd  the  objections  stated  to  the  dection  of  the  yetitioaer, 
Arehibald  Oibaon ;  and  in  reapect  of  tbe  ninniee  aod  bead  ef 
caution  produced,  confirm  the  petitioner's  nomination  se  tis*- 
teeon  the  sequestrated  estate  witbin-meotioaed;  prdain  the  add 
William  Shand,  and  also  the  said  William  Peni,  and  tbeotlftr 
vduntary  trustees  within- mentioned,  to  exeente  and  deUvw  a 
dis  position,  or  olber'deed  or  deed*  of  conv^anee,  in  tasmlsf  tbe 
prayer  of  tbe  petition,  and  adjudge,  decen,  snd  declare  ia  tetoa 
of  tbe  prayer  and  of  tbe  Statnle." 

Aod  npoa  the  petition  for  Mr  Paul,  tk*  Coart  »• 
fused  the  sane,-  with  upeniw. 


.y^lOQt^lC 
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No.  220. — John  Bell,  Pursuer,  v.  Mom'i  Tbus- 

TKit8,  D^J'enderi. 

tn  thi>  oue  lliere  hkd  been  a  rt^port  from  nn  m- 
counlant,  but  ttie  Conrt  tbtnking  fnrtber  inreatiga- 
tion   necnuiy,  ordered   an   additional  report  before 


Srconil  DirtiTOn — Lord  Or^ntrj.  Vitiwjti Aci.  Dran  of 

Facultf  (Hope),  Mora  and  Mon(p«(h  ;  W.  A.  O.  &  R.  Rllii, 
W.S.,  Agenu.— ^'t.  Knyand  Deuj  Brown uid  Millet,  W.S., 
Agenu.— [G.Z>.] 


IM  February  1834. 

No.  SSI. — Jahu  Scott,  Sutprnder,  v.  Jaubb  Caup^ 
SKLL,  Chafger. 

CaotiaiKr— CompcMitioii- Contract— ^  parly  itatiiV  h*eiHiueau- 
tionT  for  tht  third  butatrntat  af  a  compoHHai,  on  tht  J6«ling 
thai  tia  battkmjit  wu  to  rebun  tkt  managtmiml  if  kii  affairt, 
tubjtd  to  the  mdtia  iftm  afthi  cttdUurt,  to  wtnin  certain  titri- 
taUt  propCTif  mat  amatytd  for  Ikt  cautixntr't  nliff,  ant  lit 
ert^lori  haaiag  thertajltr,  itilkevi  any  intimation  to  tkt  can- 
titmtr,  tdun  a  Irtttt-dttd  denvdint  tki  bankrupt,  and  ntliag  tlit 
ti-koU  propartif  awd  maaantrnfiu  i»  Iratttn  (d^firtnl  fivm  tht 
Jontali  (MB  ererlilert,  lehom  thij  iHiektrgad  of  Itrir  inlnimii. 
MioHiJ—Hetl,  that  lit  eaulioiUT  u  Ubrnutd  from  kit  Miftton. 

On  ISth  Marcb  1836,  Pet«r  Jnat,  who  bad  become 
insolrent,  called  a  neeting  of  bit  oreditora,  and  offered 
tbem  for  a  dMohar^  lOs.  tn  the  ponnd,  payable  in 
four  instalments,  via. — 2s.  6d.  at  flior  months,  i:  6d.  at 
eight  months,  4«.  at  twelve  montbi.and  la.  at  eighteen 
months.  He  farther  offered  to  find  secnritj  for  the 
tbird  instalment  of  4*.  per  pound-,  payable  at  twelre- 
montbs.  This  offiar  waa  agreed  to  by  thoae  present 
at  tbe  meeting,  and  a  compositioo-contract  was  en> 
tered  into  on  S2d  April  18^,  by  which  Just  became 
bound  to  delirer  to  bis  whole  crediton  bills  for  ibeir 
respective  initalments, 

"  and  in  lecariif  of  tbe  p&ynicnt  of  the  tbint  initslnwnt  of  tbe 
nid  compoiilion.  uiiDunling  lo  i*.  in  tbe  pound,  uidof  the  bills 
■nd  promimoiy-note*  to  br  fnint«d  therefor ;  ind  i 
of  tbe  Md  Peter  Jim 


imto  sabscribtn^" 
the  iMtatiooers,  and  tbe  anspender  among  the  nnmber, 
became  i>ouD<lt  under  the  iMnilattoa  aftet^uMntioned, 
for  the  third  instalment  of  the  composition,  "  or  ao 
iDDch  of  the  swd  instalment  aa  ahall  lie  over  and  ra- 
main  unpaid  by  ibe  said  Peter  Just."  Tbe  eantion- 
era  botmd  themialves  to  pa^  to  the  ebargar  and  Gleig 
oerUin  speufio  sums  respMAively,  wliioh  were  declared 
to  be  tbe  limita  of  their  oMigation— the  lom  wbieh 
the  anspender  was  to  omitrib«ta  twiag  £80,  the  amount 
charged  for.  In  consideration  of  this  eompoution- 
agireement,  Jnat  waa  to  abtain  a  general  diachai^ 
from  all  hk  eceditera.  Joal  became  bound  t*  relieve 
tbe  aantioaera, 
"  aad  tha,  he  Ujrfs  wni  oMIgn  himteir,  and  bb-fercidds,  t« 


idrise  tnJ  eenanlt  witb  tbe  Mid  Janwf  Campbell  and  Geern. 
Qleig.  two  of  the  creditor*  eppmnted  it  tbe  wid  meiitiiig,  in  Ml 
truiHctioD*  relHtive  to  bli  affliira,  sod  to  conduct  tbe  ivne  under 
tbeir  advice  and  direction,  »j  and  until  tbe  agreement  witb  the 
CTcditon  iball  bare  been  carried  into  effect  bj  tbeir  getting  billa 
for  tbe  aevenl  inattlinrnta,  in  tenni  of  tbe  proposition  befota 

Of  tbe  same  date  with  this  contract,  Jnit  executed 
a  disposition  of  certain  heritable  sabjects  in  bvour  oF 
Campbell  (the  charger),  and  George  Gleig,  aa  trustee! 
for  the  cautioners,  and  for  thtee  other  pemons  who' 
bad  become  bound  to  relieve  Campbell  and  Gleig  of 
an  obligation  nndertaken  by  them  to  account  to  the 
ereditora  fur  £l40,  being  the  valae  of  goods  delivered 
by  Jnst  to  Stirling,  one  of  his  ereditora,  in  aecarity  of 
tbe  composition  due  to  that  creditor,  who  had  refosed 
otherwise  to  accede  to  the  contract.  Certain  other 
creditors  not  having  acceded  to  the  contract,  a  meet- 
ing was  held  on  26th  July  1S26,  (which  was  not  inti- 
mated lo  the  suspender,)  when  a  trust-deed  was  pro- 
posed, and  a  committee  (of  which  Campbell  and  Gleig 
were  not  members)  was  appointed  to  take  nth  mea- 
tnres  as  should  be  deeraea  advisable  for  tbe  genera) 
behoof.  Several  other  meetings  were  held,  and  on 
4th  December  1826  (still  without  any  intimation  to 
the  suspender),  a  trust-deed  waa  executed  by  Just  in 
favour  of  Messrs  Binny,  Gordon  and  Miln,  beii^  iho 
persons  who  bad  been  nppointed  to  manage  tbe  affaire 
in  .luly  preceding.  This  deed  narrated  that  Just  had 
been  unable  to  pay  the  varioDs  instalments  of  tho' 
composition  as  they  fell  due,  and  therefure  oonveyed 
his  whole  property,  heritable  and  moveable,  lo  the 
said  tra«tees.  In  consideration  of  Campbelt  andGleig 
becoming  cnnsehten  to  the  tmsl-deed,  the  new  trna* 
lees  granted  tbem  an  obligation,  declaring  that  ther 
shonrd  not  be  held  liable  to  account  for  more  of  Juita 


propeKy  than  the  £140,  being  the  value  of  gi 
livered  to  Stirling,  and  £8 1,   16.  9-,  beine  a  bah 
of  the  trust-funds  in   Mr  Campbell'M  bands;  and  on 


a  balaiMO 


these  sums  being  paid,  the  new  trustees  diacha^^d 
Campbell  and  Gleig  on  16th  November  IH27.  Tb« 
new  trustees  received  property  valued  at  £l066t  4.  4i^ 
but  it  was  alleged  by  the  charger,  that  this  sum  fell 
•hnrt  of  the  two  first  instalments  of  the  composition 
by  £591,  5.  9,  On  28tb  February  1829,  the  suspen- 
der received  a  letter  from  an  agent,  requiring  him  to 
pay  the  £80  Sterling  of  Just's  third  inslalmeRl  of  tho 
compmition,  for  wbich  the  anapender  bad  become 
liable  aa  caotionen  I'he  suspender  having  refused  to 
pay,  homing  waa  raised  on  I6th  June  1830,  and  a 
charge  given,  of  wbicb  the  present  suspension  was 
presented. 

The  anspender  pleaded — I.  Tbe  arrangement  for  a 
eoBiposition  baring  proeeedod  on  the  footing,  that  all 
the  creditors  of  Jnst  were  to  accede,  and  such  aeoea- 
sion  not  having  been  obtained  within  a  reasonable 
time,  nor  even  now.  tbe  whole  agreement  flew  off, 
and  tbe  anspender  was  freed  from  any  liability. — II< 
Tbe  suspenoer  having  enteredinto  tbecontractcRarg«d 
dn,  on  tae  exprees  fooling  that  Just  was  to  retain  tbe 
management  of  bi*  own  affairs,  inbiect  to  the  advice 
and  assistance  of  tbe  charger  and  Gleig,  and  the  cre- 
ditors having  thereafter  effected  a  totally  new  and 
different  arrangement, by  a  trnst-deed  denuding  Jast, 
and  reating  tho  property  and  nHui^ement  entirely  ia 
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§: 


other  peraont  ta  tranteei,  and  thii  change  of  raeasaras 
having  nerer  been  intimated  to  the  saapender,  or  hin 
coHMnt  obtained  to  it,  the  suxpender  ii  thereby  li- 
berated from  all  liability  for  the  taia  demanded. — III. 
The  creditors  for  whose  behoof  the  present  uhnrge  !■ 

Siren,  having,  withoal  the  consent  or  knowledge  of 
le  sospender,  discharged  the  charger  and  Glf  ig  of 
their  intromissions  with  Just's  property,  in  whidi  the 
suspender  had  a  direct  interest,  as-  applicable  to  tlie 
payment  of  the  composition,  the  suspender  is  thereby 
liberated  from  any  obligation  under  the  contract. 

The  charger  pleaded — I.  All  Jnst's  creditors  have 
acceded  to  tlie  composition,  and  althoDgh  they  had 
not,  that  would  not  have  freed'  tlie  suspender  from 
his  liability. — II.  Neither  the  creditors,  nor  the  char- 
ger and  iMr  tileig  as  their  trustees',  undertook  that 
Just  ahould  continue  to  niitnage  his  estate,  under  the 
advice  and  direction  provided  for  in  the  deed ;  but, 
on  the  contrary,  retained  all  their  legal  rights  as  cre- 
ditors and  holders  of  composition  bills.  Besides,  the 
stipulation  with  respect  to  Jost's  management  of  his 
fttfairs  was  independent  of  the  obligation  of  the  cau- 
tioners towards  the  creditors,  and  intended  solely  for 
the  benefit  of  the  latter. — III.  Under  the  circum- 
stances of  the  case,  the  clause  relative  to  management 
must  be  held  to  have  received  effect,  more  especially 
■inoe  it  is  obvious,  and  not  denied  by  the  suspender, 
that  the  proceedings  subsequent  to  the  date  of  the 
coDtrftct  were  essential  to  the  personal  convenience  of 
Just,  and  to  the  economical  and  beneficial  administra- 
tion of  his  affairs. 

The  Lord  Ordinary  (Fullerton),  un  8tb  June  1833, 
prononnced  the  following  iaterlocntor : 

"  Having  beard  parties 'procuralon,  and  fontidered  the  closed 
ncord.  ind  procesi — Finda,  tfait  in  April  16dSscontnct,beinK 
that  now  ehirged  on,  wm  prepared  between  Peter  Juit  and  bis 
crediloTB,  by  wbich  they  agreed  to  accept  of  acompiMition  of 
lOi.  in  tbe  pound,  payable  l^  four  iniulmenti,  namely,  Si.  6d. 
per  pound  at  four  months,  2a.  6d.  at  eight  monthi,  4b.  al  twelve 
nionthi,  and  li.  at  eigbteen  months:  Findt,  that  by  tbe  euld 
cbntnct  the  sntpender  beenme  bound  as  oiiCioner  for  the  third 
ioMalment  of  tbe  said  eooipotition,  alongtt  with  certain  other 
penODi:  Finds  that  the  contract  contained  varioni  provisions 
relative  to  the  nid  inatslmenu,  and  to  the  manner  in  which,  in 
genelal,  the  contract  wai  to  be  carried  into  effect :  Finds  that 
the  charger,  and  the  now  deceased  George  Gleig,  were  appointed 
on  the  part  of  thecrrditon  to  lae  tbe  tem»  of  tbe  agreement 
canied  into  effect,  and  to  recover  from  the  Mispendet  and  tbe 
other  cautioners  the  amooot  of  the  sams  for  wbich  tbey  bad  re- 
spectively beeome  boosd  in  payment  of  tbe  third  instalment,  in 
the  event  of  each  loataloleDt  lut  bung  paid  by  Pete(  Joit: 
Finds,  that  in  relief  of  (he  said  cautionary  obligation,  certain 
heritable  subjects  were  made  over  bv  Peter  Jtiat  to  the  charger 
and  Qeoife  GlelgfoT  behoof  of  tbe'eautionen:  Finda,  that  in 
Decenber  1836,  while  the  foreaaid  contract  bad  been  aignedonly 
by  a  very  few  of  tbe  creditors,  and  before  the  third  isatalment 
became  payable,  another  anaoge men t  was  entered  into  between 
Peter  Juat  and  his  creditors:  Finda,  that  by  a  trast.deed  exe- 
cuted in  December  1826,  for  completing  that  arrangement^  Peter 


saido 

be  granted' profesaedly  for  carrying  into  effect  the  ^reiud  ..  ._ 
positioncoDtiact,  did,  in  aeveral  eaaentisl  particulars,  alter  the 
provisions  and  conditions  of  tbe  aaid  contract .  Finds  that  tbe 
said  trustdeed  waa  acceded  to  by  tbecbar^rond  George  Gleig; 
but  finds  thit  neither  the  trust-deed  itself,  nor  the  resolutions 
cwneeming  it  st  previous  meetings  of  creditora,  nor  sny  of  the 
alterations  made  on  the  terns  of  the  cootraet  of  April  18V6,  re. 


a  Intimated  to  tbe  ntspeadtr 


eeived  the  sanction  of,  o 
and  the  other  cautioners,  and  thatm 
BUipender  for  payment  of  the  third  instalment  until  the  38th  Fe- 
bruary 1829,  being  more  than  two  yean  after  the  new  Iruit-decd 
had  been  granted,  and  nearly  two  years  after  the  third  initditMnt 
had  become  due:  F'inda,  that  in  tbeae  circumatances  tbe  eredi. 
tors  of  Petei  Just  must  be  held  to  have  departed  from  tbe  con. 
tract  of  April  1626.  now  rfaargpd  on,  in  »o  far  as  regards  the  no- 
tionera;  and  therefore  >us|>eiidB  the  letters  ttmpliciler,  and  it- 
cerna  :  Finds  tbe  suapendei  entitled  to  eipensea,"  &c 

The  charger  reclaimed,  but  the  Coart  adhered,  with 
additiunal  expenses. 

First  Division. —  Lord   Ordinary,  Fullerton itd.  Nearn; 

Thomas  Deueber,  AgeM."Jlt.  Baiter  ;  Jamea  Morgan,  S.S-C, 
Agent.— Mr  Rolland,  Clerk.— [fi.i).  ] 


ink  February  183*. 

No.  222. — William  Clarke,  Advocator,  v.  Georoc 

LtfWis,  Heipoadenl. 

Fosaeasory  Judgment. 

This  was  a  special  question  aa  to  the  possessory 

rights  of  the  parties,  relative  to  a  water-course  which 

passed  through  their  grounds, '    It  turned  altogether 

on  the  questiuiis  of  fiict  involved  in  the  proof.    The 

Sheriff  of  Lanarkshire  pronounced  a  special  interlu- 

cutor  on    11th  July.  18SS,  and  fonnd  Mr   Lewisen- 

titled  to  expenses  ;  and  the  Court  faltering  to  a  certain 

extent  the  interlocutor  of  the  Lord  Ordinary)  adhered 

to  the  interlocutor  of  the  Sheriff,  and  found  Air  Lewis 

entitled  to  expenses  in  this  Court,  subject  to  modifi- 

First  Division, — Lord  Ordinary,  Corehouw. — Ad.  SkelM  & 
Cbristlaon;  Lockhart,  HunterSc  Whitehead,  W.S.,  Ageota.— ' 
M.  Jameaon  ;  Wothenpoon  and  Mack,  W.S.,  Agetiu.— Mt 
RoUand,  Cieik.—[G.n.] 


lilk  Febrtiary  1834. 
No  223.— Maroarbt  Littlbjohn,  Ac,  Ped'fiosrrt, 

v.  jAHsa  ti Atitt.io«,. Rttpondeni. 
Proceas  —  Seqaeatration  —  Factor — Competency — Creditor— 
TK»  Court  having  $ejualralrH  Ike  renli  t/  an  tUmie,  and  op- 
poinltd  a/aelar,onUt  applieatioH  ofierkMe  endiliirii  anHkt 
propritior  of  the  alaU  being  in  potieinoni^eeriain  parU  dltna^ 
and  the  ertdituri  haang  pelitiimed  for  lefnaUrationaf  laid  paili, 
the  Court  nfuied  the  ptIUioH. 

Points  in  this  case  are'reported  antea,  VoL  V.  pp. 
163,  341,  422,  whiob  see.  On  an  application  from 
the  petitioners,  ^he  Coart,  on  15th  December  IbSS, 
sequestrated'  . 

■■  the  rents  of  the  estate  of  Karnes,  «s  craved  in  the  prsyer  of 
the  petition ;"  and  appointed  "  Robert  Thorn,  cotton- spins cr  at 
Rotbaay,  to  be  factor  under  tbe  sequestration,  with  the  itnul 
powers,  and  with  power  to  receive  tbe  b^one  rents  of  lbs 
estate." 

&Ir  Thom  entered  npon  the  ilian;igement,  and  Mr 
Hamilton  appealed  to  the  House  of  Lords.  The  pe- 
titioners presented  an  appiieatJon  to  the  Court,  setting 
forth,  that  Mr  Hamilton  had  refused  to  account  to  the 
factor,  er  tO'  pay  auT  rent  whatever  for 'certain  pori 
tions  of  the  estate  which  were  in  his  personal  POMd- 
'olepro- 


alloir 


1,  amounting  to  nearly  one-fourth  of  the  whol 
perty,  or  to  give  np  ptissession  of  the  saine,  and 
the  factor  to  let  them  for' tbe  benefit  of  all  conoeraed: 
That  the  ground  on  which  Mr  HahiiltOD  refused  to 
accede  to  a  demand  made  upon  him  to  that  eff^  by 


1834.] 
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the  factor  was,  that,  by  the  interlociitor  ahore  qaoted, 
the  Cnnrt  did  not  wqiiestrate  the  estate  of  Kanie«, 
but  merely  tha  renta  of  that  estate ;  and  that,  aH  he 
VK9  proprietor  of  the  estate,  and  nut  in  the  aitaation 
nf  a  tenant,  liable  to  pay  rent  for  the  lands  posfte«*ed 
by  dim,  the  factor  had  no  anthority  to  intromit  or  in- 
tfrfere  with  tlie  lands  he  so  possessed.  The  petition- 
ers prayed  Uieir  Lordships 

"  to  grant  Buliiority  to  Mr  Robert  Tliam,  the  jiidieial  factor  ap- 
jminted  hj  jour  Lordnhiiia,  as  aforesnid,  to  let  thiMi-  [lOHianfi  of 
the  IuiiIh  and  estute  of  Ktimeti  which  are  in  (he  pcraonal  pnoe*. 
sion  or  the  nid  JamcB  Hamilton;  orotbcmisB  toxtquemrate  the 
whole  iHridi  and  estate  of  Ksin«!',  helongiiig  CO  the  aaid  Jamel 
Ilimilton,  and  to  uppoint  ))ie  Enid  Robert  Thorn  furtor  therpon, 

Biid,  tn  particular,  with  power  to  let  the  portione  of  the  entate  in 
the  peritunal  occupanry  of  the  said  James  Hamilton,  aa  afore- 
■aid."  &c 

Aavwered — The  Cotirt,  hy  their  interlocutor  of  15th 
llecember  1B32,  only  sequestrated  the  mU  ot  the 
estate  of  Karnes.  The  reapondent  posseased  the  land* 
Buiight  to  he  sequestrated,  under  an  unreduced  trust- 
Heed  granted  hy  the  creditor*.  The  factor  appointed 
by  the  Court  was  not  petitioning  for  sequestration  of 
the  lands,  but  only  the  heritable  creditors.  Such  an 
application  wns  incompetent.  The  creditors  had  no 
title  to  pursue.  Replied — The  respondent  tqny,  under 
the  trust-deed,  hare  right  to  an  annual  allowance,  but 
not  to  posaesaion  of  any  part  of  the  eatnte.  It  wm 
irished  to  hare  sequestration  of  the  lands  possessed  by 
Mr  Hamilton,  and  to  let  them  just  as  if  they  had 
fallen  out  of  lease. 

Lord  Juiiice-Cierk  said,  the  Court  had  on  a  fanner  oecaaion 
sequealraled  the  rents  of  the  eatate  of  Eaoiea,  and  he  naw  no 
reaion  to  alter  what  had  then  been  done.  Their  Lordnbipi  had 
appointed  Mr  Thorn  aa  the  lillest  penion  to  be  factor.  Mr 
Hamilton  was  then  in  poBKenaion  of  part  oF  (be  eattte.  in  virtue 
of  B  irual-deed.  He  was  not  at  present  inquiring  into  (he  nature 
of  that  lru<t.  and  he  ga^e  no  opinion  regarding  it  The  factor 
had  aulflcientlr  extenaJTe  powers,  and  he  waa  not  inclined  to  en- 
lurge  them.  He  would  not  go  back  and  give  fuller  power*  to 
the  fartor,  In  Ibe  circumitancea  of  the  caae.  He  would  refuse 
the  petition. 

Loril  Gteidct  concurred. 

Lord  MeadmetaHi  waa  of  the  same  opinion,  and  thought  the 
demand  in  tbe  petition  wia  ao  outrageoua,  that  (be  petilionera 
ought  to  pay  Mr  Hamilton  hia  expensea. 

The  Court  refused  the  petition,  with  expenses. 

Second  DiTiaion. — Ml.  Dean  of  Fariiltf  ( Hope)  and  Mon- 
teith;  W.  A.  O.  Si  R.  Ellis,  and  Tod  &  Remanea,  W.S., 
Agenta. — Alt.  Skene  and  Moir;  Partf,  AgenL — Hr  RoUand, 
Clerk.— [J.  W.  £.] 

lilh  Febrvary  ISS^. 

No.  224. — Archibai-d  Macnivem,  Suspender,  v. 

Mai<colh  MacKinnon,  Charger., 

Jurisdiction — An  tmigroni  agtnt  hatiing  been  frtjvmlljf  at  lilt 
uland  -f  Skyt,  tnA  incurrid  oUigiUiotu  Hirri;  and  hamng  teen 
prr3onoUg  ciltd  btfort  Iht  Shtrif  of  /nwmeii,  und  not  kapinif 
avaiUd  kimtel/qfa  proof  ^iu  domicile  tring  in  another  county 
— Hetd,  f.  In  the  errcunulanwi  of  Ikt  ciue,  that  ni  the  decrtt 
<MJ  in  foro  coiitenlioao,  Mai  there  loai  no  ground  for  Mitepen- 
eian. — IL  Opinion  npreued,  that  emigrant  ageHli  were  amen- 
able U>  the juTiuiielion  in  ahich  Ihey  mere  pertonatfy  cited. 

The  charger  obtained  a  decree  for  £6,  7.  6.,  with 
interest,  together  with  £i;i,  7.  10.  of  expenses,  and 
8b.  u  the  dues  of  extract)  against  the  saspeiider,  be- 


fore the  Sheriff  of  Inverness,  dated  4th  April,  22d 
June,  and  8th  August  IttSS.  The  aumrauns  waa 
serred  personally  on  bim  in  tbe  island  of  Skye.  The 
suspender  presented  a  bill  of  tuspeniion,  setting  forth, 
that  he  never  had  a  domicile  in  Inverness;  that  he 
was  an  emigrant  agent,  and  reiiided  at  Tobermory, 
in  the  county  of  Argyle,  and  therefore  was  not  amen- 
able to  the  jurisdiction  of  the  Sheriff  of  Inverness. 
This  defence  was  propounded  before  the  Sheriff  by 
the  suspender's  Huthorised  agent  in  Skye,  and  also  the 
plea  on  the  merits,  thut  the  debt  was  not  due.  The 
charger  maintained,  that  the  suspender  had  no  settled 
don-.4<;ile;  and  that  as  he  was  frequently  in  Skye  as 
an  emigrant  agent  for  America,  he  was  subject  to  tbe 
jurisdiction  where  he  was  personally  cited.  The  sum 
pursued  for,  arose  out  of  transactions  between  the 
suspender  and  charger,  regarding  a  passage  to  North 
America,  The  Sheriff  allowed  the  suspender  a  pioot 
of  his  domiole  in  Tobermory,  but  he  did  not  avail  him- 
self of  it,  and  it  was  proved  that  be  had  been  frequent- 
ly seen  in  Skye  during  the  year  in  which  the  action 
was  raised  before  the  Sheriff^ 

Loril  Moncreiff,  on  17th  January  1834,  pronoaitoed 
this  interlocutor : 

*'  Haling  conaidrred  tbii  bill,  with  the  aniwera,  and  partico- 
Urly  conaidered  the  Inferior  Court  proccsa, — In  respect  tbat  the 
decreet  chained  on  waa  pronounced  fn  /org  conieniioto,  tbe  de- 
fender having  not  only  appeared,  hut  continued  from  the  begin- 
ning to  the  end  of  tbe  proceaa  to  defend  the  caae,  and  to  take 
part  in  tbe  proof  and  all  the  proceedinga ;  in  respect  that,  though 
be  waaalluwada  proof  of  hia  aTcrment  tbat  he  hadadomicile  at 
Tobermorj',  do  aucb  proof  wsa  led  or  attempted  bf  him  j  and  in 
reapect  that  Ibe  judgment  of  the  SberiS,  on  tbe  ^ueition  of 
ju rind ict ion,  sppean  to  be  well-founded  in  legal  principle,  and 
■uIGcientIf  warranted  bf  the  farts  of  the  ease, — Refuses  (he 
bill,  and  finds  expenses  due,  and  remits  the  account,  when  lodged, 
to  (he  auditttr  to  be  (axed." 

The  snspender  reclaimed.     At  advising, 

Lord  Juilice-Clerk  said,  tbe  pretence  of  not  being  properlj 
cited  was  baseleaa.  If  the  suspender  carried  on  lucb  s  trade  aa 
tbat  of  an  emigrant  agent,  be  waa  just  amenable  to  whatever  jatis- 
diction  be  was  laid  hold  of  in. 

The  Court  adhered. 

ChsTEet'a  Authoritf.— Ersk.  L  2,  sec  IS. 

Second  Division —  Lord  Ordinarv,  Moncreifi*.  -—Ati.  D. 
M'Ncill;  M-Leanand  Oiffen,  W.S.,  Agenta.— >ft.  A.  M-Neill  j 
Edward  M'Millan,  S.S.C,  Agent.  — Mr  RoUand,  Clerk.— 

\:j.  w.  H.] 


15fA  February  1834. 

No.  225. — Ferguson  or  Crristib  &  Others,  Cont' 

peting  iit  Mubiplepoiading  Gutrrib  v.  Them. 

Soccesaion  —  Deed  — Construction— Clause — C^rcvmUaneee  in 
vhich  the  fundi  of  a  UHalor  hating  been  insdetualt  to  fulfl  the 
pttrpoiei  of  kit  vili,  the  CnuH  ditidtd  the  fanit  in  the  manner 
which  teat  held  moii  a«n«aU<  M  lie  leitaler'e  inlenlioni,—U,e 
parliei  pr^erred  fmling  caulion,  in  the  eeent  of  any  claim  6j/ 
other  partiel  abiejit,  or  tvppoied  to  be  dead. 

The  late  Patrick  Rennald,  i 
dated  27lh  October  1781,  conveyed  I 
effects  to  certain  executon,  of  whom  Mr  Guthrie  s 
the  snrvivur,  with  a  power  of  sale,  and  with  directions 
to  pay  certain  legacies,  and  to  purchase  the  estate  of 
Cairney,  which  bad  belonged  to  the  testator's  father, 
or  some  other  estate  of  the  same  value,  and  eflttul  the 
same  on  Patrick  FcrgnsoD,  tbe  testator's  nephew,  and 


1,  of  Jamaica,  by  his  will, 
conveyed  his  es^te  and 
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th«  heirf-HiBle  of  liiH  (tody ;  whom  Mlinp ,  on  Patrick, 
•on  of  Jean  Kennaltl,  the  teRtator'i  aister,  and  the  hein 
male  orhi*  budy ;  whom  railing,  the  estate  to  be  lold, 
Mfld  the  price  divided  raaally  amon^  the  children  of 
the  te«tatur'«  lintert,  and  clieir  desceixiant*.  The  fundi 
of  the  textBtor  fell  far  ihort  of  what  had  been  anp- 
poaed  by  iiim,  and  were  quite  inadequate  to  meet  the 
parpoaes  of  the  will.  Thelandi  of  Cairner  were  worth 
about  £S700,  and  the  legmie*  ordered  to  be  paid 
Bmonntad  to  £^960,  while  the  whole  fundi  received 
br  the  executors  amounted  to  only  £28»0.  A  multi- 
plepoinding  having  been  bronght  by  the  execntora,  the 
Court,  on  22d  February,  lOth  March,  and  27th  A^-ril 
1791,  fiinnd,  that  the  manner  of  aalitfying  the  inten- 
tion of  the  teatator,  moil  agreeably  to  bin  will,  waa 
to  divide  the  ri-maining  free  fund  between  Patrick 
Fer^Qson,  the  teatator'a  nephew,  and  tlie  other  aub- 
atitutei  mentioned  in  the  will,  on  the  one  part,  and 
the  teatator'*  *i«tera,  and  the  other  pottponed  ]tgmtem, 
on  the  other  part,  in  the  proportion  that  the  value 
of  the  ettate  of  I'airney,  u  in  October  17B1,  miiiut 
the  amount  of  the  pustponed  legacie*,  being  £1950, 
bore  to  the  aaid  sum  of  £29&0,  and  remitted  to  an  ac- 
countBut  to  oacertain  the  atate  of  the  funds  on  thia 
prinuple,  and  to  report.  The  aocomitani  reportedi 
that,  on  the  principles  laid  down  by  the  Court,  Patrick 
Ferguson,  tha  heir,  wbh  entitled  to  £243,  17.  4.,  pay- 
nble  at  Candlemai  1791,  and  to  a  farther  snm  of  £139, 
13s.  ltd.,  which  the  executor*  were  to  retain,  in  terms  of 
Mr  Rennald'a  will,  and  to  pay  to  the  laid  Patrick 
Feignion,  on  hia  attaining  the  age  of  twenty-one 
year*.  On  8tb  March  IVA,  the  Lord  Ordinary  ap- 
proved of  thin  report,  and  exonered  the  executor*  ao- 
cordiiwly.  The  aaid  sum  of  £243,  14.  7.  was  paid  to 
Patrick  Ferguson,  or  his  curator.  Tiie  £l:i9,  12.  3. 
waa  lodged  m  a  bank,  and  thaintereat  paid  tu  Patrick 
Fergcson  and  his  wife,  till  she  died  a  few  ycara  ago. 
Patrick  Ferguson  survived  majority,  and  hod  a  son, 
Patrick  Fergnaon  die  aecond,  bat  both  these  indi- 
Tiduats  went  to  sea,  and  were  sappoted  to  be  dead. 
The  laat  account  received  of  I'atrick  Fergaaon  the 
fint,  waa  in  lB14i,  and  of  Patrick  Ftsrguaon  the  second, 
in  1821.  Patrick  Ferffuson  the  fintt  bad  aloo  a 
danghter,  thetslaimant,  Mrs  Christie.  Jean  Renoald, 
whose  male  issue  were  to  succeed  to  the  estate  and 
residue,  failing  Patrick  Ferguson  and  hi*  issue,  died 
without  children.  The  second  clatntant,  Mrs  Ritchie, 
was  the  only  surviving  daugitter  of  the  teatator'a  aister, 
Mra  Ferguson.  The  tbtrtfclairoanl,  Mr  Hunter,  waa 
a  grandchild  of  tbe  teatstor'a  aaid  siater,  Mra  Fergu- 
aon,  who  had  alao  other  grandchildren  by  her  son 
Andrew  Ferguson,  but  for  them  no  appearance  waa 
madtf.  In  these  cireumstanoes,  each  of  tha  two  laat- 
nentiened  daimanta,  Mra  Ritchie  and  Mr  Hunter, 
daimed  one-third  of  the  foreaaid  lum  of  £439,  12.  S., 
which  amounted,  «a  at  19th  Mn^  18S2.  to  £593, 14.  3., 
but  the  other  claimant,  Mr*  Christie,  daimed  the  whole 
ef  that  sum  a*  being  the  Twarest  in  kin,  both  to  her 
fcther  Patrick  Fei^aon  the  first,  and  to  her  brother 
Patrick  Ferguson  the  second,  tha  fund,  aa  ahe  main- 
tkfned,  baring  been  vested  in  the  former  by  hia  having 
anrvived  the  agv  of  twenly>one  year*. 

The  Lord  Ordinary  (CorehuuM),  on  14tb  JnnelSSS, 
'  Prefer*  Ibe  cMmants,  Jboim  Htntter  md  Mrs  Jnn  Fergmon 


or  lUtchle,  to  the  micbI  of  twctliirda  of  the  fand  m  ludia, 
eqtulljr  between  them,  and  the  ctsinunt,  J/ln  Jean  Ferguini  or 
Cbriitie,  to  the  rcmiiming  onc-tbird  of  nld  fund,  in  lenn*  ufihe 
deitination  eontuned  in  the  willof  thedecaird  Patrick  Rennnlil, 
and  dccemi  in  [he  preference  rvcordingtjr.  Oraiiti  wMrnuK  to. 
■utfaori»ei  and  ordum  the  deHt,  euitodier  of  the  depoalc-reeript 
for  the  coniigned  fuodi.  to  deliver  up  the  lune.  and  the  Gonr- 
nor  and  Coropan]'  of  the  Bei,k  of  Scotlaiid  to  make  pajnicnt 
thereof  to  the  claiinentt,  and  decern*.'' 

Mrs  Chriatie  reclaimed ;  and  the  Court  having  ex< 
preaied  a  difficulty  as  to  whether  Patrick  Pergoson 
the  first,  or  Patrick  Ferguson  the  second,  might  nut 
be  alive,  and  aa  to  the  rightof  the  children  of  Andrew 
Fergnaon,  a  minute  waa  lodged  fijr  the  daimanta, 
agreeing  to  find  caution, — in  respect  of  which  minute, 
the  Court  adhered. 

firtt  Diriaion — Lord  Ordinary,  CorehoMe. — Far  Mm  rbriv 
tie.  More;  A.  Storie,  W.S.,  A|[ent.— For  Mra  Bilchipand  .Ur 
HuDler,  Cuningbanie  i  John  Blair,  W.8.,  Agent— [C.  l>.] 


J5th  February  1834. 

Nn.  226. — Henry  Cowan,  &&,  Sujpenden,  o.  Tuk 
Maoistrates  of  Glasuow,   Chargers. 

■Proceii — Suipenwon — Becluming  Note — CompeteiKy — Ja- 
nit0T7  Caution—Act  of  Sederunt,  Uch  June  I7U&— Il< 
Lard  Ordmarg  kaving  refmeil  a  bill  of  luymuu*  tturing  Set- 
lien,  in  rttpect  tuffieient  eanlion  iad  Mot  iten  Jound ;  and  Ikt 
naptmiir  iuuiHg  mlaimed,  njiritig  juratotg  cauiiOM  afid  cm- 
lignniion — TAt  Cbiirt  ordmiHtd  tin le  todga a  ■■■■■((,  ^ecifying 
tkt  nmu  Ju  wtu  iptiliiig  ta  tonttgn- 

The  suspender  waa  tacksman  of  the  pontages  levied 
on  certain  brid^  over  the  river  Clyde,  between 
Glaagow,  Hotehisontown,  Tradeatown,  &e.  He  was 
charged  to  make  payment  of  £400,  heing  the  two  firat 
iniitBinients  of  bis  rent..  The  auapender  preaeated  a 
bill  of  suspension,  uu  the- grounds,  inter  aiia,  that 
numerous  evaaiuni  of  the  pontage  were  practised,  and 
that  the  Magistnites  did  nut  protect  the  leasee.  The 
bill  WB8  sisted  on  caution  on  4th  October  1833.  Cau- 
tion, however,  to  latisfy  the  respondenta,  not  having 
been  found.  Lord  Munoreiff,  on  5th  Febmary  1834, 
pronounced  this  interlocutor : 

"  In  respect  that  the  eomplaioei  baa  fiiiled  to  find  softdeot 
cauliun,  in  lermi  of  ihe  Act  of  Sederoo^  Rcfnaea  the  bill,  finda 
the  complaioer  liable  in  eipeaaea,"  &e. 

The  auapender  redaimed  en  Sth  FebrtMry,  aad 
prayed  the  Coort  "  to  paas  the  bill  on  juntory  caa- 
tiou."  Objected— The  redaiming  note  is  incompe- 
tent,  in  terms  of  the  Act  of  SedemuL  Anawered— - 
That  Act  applies  only  to  casea  in  time  of  vaeation, 
when  a  aecond  bill  ia  competent.  The  supender  baa 
offered  to  consign  the  money  charged  for. 
■  The  Court  allowed  the  snapender  to  ledge  a  minute 
of  the  sum  he  waa  willing  to  consign. 

Seoond  Uiviiion.— Lord  Ordinary,  HoncreU^ — rfd.  Ander- 
•an;  W.  Duncan,  W.S.,  AgtaL—Ali.  Rutheifard;  Jaotea  C 
Reddle,  W.S.,  Agent— Bill Chtmber  Cleifc.— [J.  IT.  B.] 

•  Tub  the  Caaea  of  Jopp'a  Troateca,  itStb  Jane  1831,  aaM^ 
VoL  IV.  p:  MS,  and  Forayth  w.  Rajti  Bank,  83th  Janawr 
1B34,  p.  aas,  ia  which  the  Court  Bualaincd  the  olqectMM  oC 
incompetency. 


,,Goo<^le 
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iSlk  Fthtmary  1B34. 

Utt.  227.— Adam  &  BnowM,  W.8.,  Petitionert,  v.  Db 

Donald  M'Al'lay,  Retpoadeul. 

Piineipal  and  Agent — Acrourts — Audit — Rxpcniei — Anagent 
kmtiif}rrtt<tt«l  a  /tiaioH  la  ilie  Cbh'I  to  kaeeiiiaecounli  laxttt ; 
vtd  the  clienl  hunng  ladgtd  ammcrt,  olgeciing  u  the  arcDunJt 
mi pcHtf  tompaitd  t^JUuiiout  claim  and  inpraptr  ekargti; 
ud  Ikr  cLml,  bt/art  thtu  aniavD  mrrr  Imtetd,  kaeiig  o/fired  la 
Hidnct  £190  en  accoiiut  of  lliaec»arget,wlikk  it  Mid  had  btcn 
iHtroJmeni  per  incuriaii],  AkI  lAii  hiing  rije^ud  (ly  lit  clienl,  and 
■  apfctml  rrmit  being  in  coittequtan  madr'  to  the  auditor,  idIio 
dtdmetnl  £138  on  ocecuni  of  iheie  ekaTge;~lhe  elitiU  jautut 
liaUt  tx  Me  txpeaiii  aftkt  ditcvinm. 

Hr  Aditnit  W.S.,  acted  for  leTeritl  yean  u  agent 
of  the  deeeued  Mr  Donald  M'Autafi  and  his  son, 
(be  retpotident.  fa  1828,  Mr  Adam  entered  into 
partnerakip  whh  Mr  Dafid  Brown,  wbioh  wai  dia- 
ta(T«d  in  18S1,  during  whioh  partaerahip  the  btuine** 
of  He««n  M'Aulaf,  father  and  ion,  was  condneted 
hf  Adam  and  Broini,  W.S.  In  Marob  IBSO,  Adam 
aod  Brown  rendered  their  aecounU  to  the  respondent, 
■howins  a  balance  dne  to  thevi  of  £464,  17.  5.  Mae- 
Aolaf  Deing  preased  for  a  aeltlement  of  the  acoonnti, 
eipreued  a  desire  that  they  shoald  be  taxed  by  the 
aaditor,  to  whieh  Adam  and  Urown  consented,  under 
a  raserTation  of  their  right  to  remodel  and  increase 
tbMi  aooording  to  the  legal  rate  of  charge,  as  they 
alleged  that,  with  a  view  to  an  extrajudicial  settle- 
ment, they  were  stated  lower  than  the  legal  rate, 
and  some  left  blank.  The  accoanta  were  aocording- 
\j  giren  by  Hr  Adam  to  a  Mr  Robertaon,  who  had 
ferraerij  been  his  clerk,  for  the  pfirpose  of  being 
remodelled,  and  were  afterwards  (May  1831)  hand- 
ed to  the  respondent  in  the  remodelled  state,  with 
s  Botiee,  that  the   16th  May  bad  been  fixed  for  the 


I  ground  that  there  waa  not 
snScient  time  allowed  for  examining  the  new  ac- 
connts,  and  instructing  an  agent  to  state  objections  to 
then.  After  cvngiderable  correspondence,  Adam  and 
Brown  raised  an  action  against  the  respondent  for  the 
stnoant  of  the  remodelled  accounts,  and  some  other* 
•absrquently  incurred,  and  used  arrestments  upon  the 
dependence.  The  parties  then  entered  into  an  ar- 
rangement, whereby  the  action  at  Adam  and  Brown's 
instance  was  df  parted  from,  and  the  respondent,  inter 
a&,  eonsenled  that^the  accounts  sliuuld  be  audited 
ander  the  anthoritj  of  the  Court  of  Session.  A  peti- 
tion, in  terms  of  the  Act  o{  Sederunt,  6th  February 
1806,  was  accordingly  presented  by  Adam  and  Brown, 
in  which  they  claimed  payment  of  £905,  under  deduo> 
tios  of  £301  paid  to  account.  I'his  petition  was 
served  on  tba  respondent,  and  answers  ordered  with- 
in eight  days.  The  time  for  lodging  answers  was 
repeatedly  prorogated,  several  meetings  having  in  the 
meantime  taken  place  between  Mr  Brown  and  Mr 
Robert  Roy,  W.S.,  on  the  part  of  the  respondent, 
with  a  view  to  an  extrajudicial  settlement  of  the  ac- 
coanta.  Hr  Roy,  in  the  course  of  these  meetings, 
pmnled  ont  to  Mr  Brown  several  charges  in  the  rt^- 
modeiled  accounts  which  he  considered  of  an  ob- 
jectionable, and  even  fictitious  character.  Mr  Brown 
then  declared,  that  he  had  never  seen  these  remo- 
delled acnHiDtfl  bafore  they    were  presented;  that 


ha  waa  igaoraot  of  the  existence  of  the  objectiooabla 
charges;  that  be  and  his  partner  highly  disapprov- 
ed of  them,  and  were  most  willing  to  withdraw 
tbam,  and  some  others  not  exactly  in  the  same  situa- 
tion,  but  also  objected  to.  Mr  Koy  insisted  upon  hia 
also  withdrawing  other  charges  in  another  class  of 
aneonnts,  which  Mr  Brown  refused,  but  offered,  on 
behalf  of  himself  and  Mr  Adam,  to  deduct  £lBO  from 
the  sam  claimed,  on  account  of  the  irregular  charges  in- 
troduced by  Robertson  at  remodelling.  This  not  being 
Bvoeded  tA  by  the  respondent,  answers  were  given  in 
by  him,  in  which  the  following  statement  was  made: 
— '■  As  the  respondent  has  discorvred,  the  remodelling 
consisted  in  this,  that  the  accounts  were  put  into  the 
hands  of  a  certain  individual,  a  Mr  lioberisoa  (the  ■'«• 
spondent  states  his  name,  because,  si  the  oircumstanoes 
are  aomewhat  extraordinary,  he  is  desirous  to  show 
yonr  Lordships  the  precision  of  bis  information),  who 

Croeeeded  to  concoct  and  fabricate  a  new  account,  as 
irge  aa  he  could  make  it,  by  inventing  and  inserting 
additional  Gctitions  charges,  and  altering,  remodelling, 
and  constructing  docuuients  to  correspvad  to  these. 
The  result  of  the  whole  was,  the  accounts  now  founded 
on  in  the  petition,  which  coutain  charges  innumerable, 
not  in  the  original  accounts, — net  actually  incurred, — 
and  the  mere  fruit  of  inveation.  Fees  are  stated  as 
paid  to  eoDnsel,  which  never  were  paid.  Consultations 
are  eharged  for,  which  never  tooK  place.  There  are, 
borrowings,  and  revisings,  and  meetings  set  down, 
not  one  of  which  ever  happened.  There  are  ms- 
moriala  to  conosel,  and  copiua  of  papers  charged,  none 
of  which  ever  were  drawn  at  the  time,  and  which,  if 
ther  exist  at  all,  were  drawn  ex  pottjado  by  this  Mr 
RonertsoD,  to  bear  ont  the  Mse  charges  before  the 
auditor.  To  the  extent  of  about  £300,  the  accounU 
now  charged  to  the  respondent  (including  both  those 
of  the  firm,  and  Mr  Adam,  individually),  are  a  mere 
fiction."  Objectiona  were  also  stated  to  the  charres  in 
the  account,  on  the  gronnds  of  alleged  non-liability, 
mismanagement,  Ac  With  the  view  of  substantiating 
theae  objections,  the  respondent  crsved  a  special  remit, 
over  and  above  the  general  remit,  for  taxation,  and 
likewise  a  commission  and  diligence  to  the  auditor 
to  examine  witnesses  and  havers  in  oommon  form. 
The  Court,  Uth  Marob  1832,  pronoonced  this  judg- 
ment : — 

"  Tbe  Lords  having  returned  coruiderstion  arthi«  pttition, 
with  ibe  anawers  thereto,  and  beard  couniel  for  tbe  parties,  ap- 
point them  to  be  heard  before  the  auditor ;  grant  comiaiiitiDn  to 
bim  for  this  purpoie.  and  inatrucl  bim  to  report  speciatl)'  on  tbe 
different  lul^ecta  and  points  in  question  to  tbe  Court  ibereiii, 
and  gisDt  commiinion  and  diligence  to  the  parties  for  citing  wit- 
nesicfi  and  haven,  in  common  form." 

The  aaditor  acoordingly  proeeeded  to  aadit  the  ae- 
connls,  when  Mr  Brown  mamtained,  That  the  acconnts 
to  be  examined  and  taxed  should  not  contain  the  objec- 
tionable charges  introduced  by  Robertson,  which  he 
had  previonsTy  offered  to  withdraw;  while  Mr  Hoy, 
for  the  respondent,  insiatad  that  the  auditor  shoo-d 
investigate  and  andit  the  aceouots  as  remodelled  by 
Robertson,  and  for  that  purpose,  that  the  draftn  of  the 
ancoonts  and  memorial*  which  bad  been  prepared  by 
Robertson,  as  well  aa  the  correspondence  which  had 
paned  between  him  and  Adam  and  Brown,  should  be 
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pnidiiced.  The  commwiion  snd  dili^nca  irai  accord- 
ingly execnted,  haven  examined,  and  a  report  there- 
after framed  by  the  auditor,  and  ludg^ed.  The  report 
bore,  inter  alia,  that  the  account!  iobmitted  for  taxa- 

'tion  were  thoM  remodelled  W  Kobertson,  containing 
the  objectionable cbar^t  whicn  Adam  and  Brovn  had 
offered  to  withdraw,  and  amounted  to  £905, 14«. :  Tliat 
from  thii  account  a  tum  of  £16,  7a.  had  been  deleted  by 
the  petitioners  before  the  tasation,  a*  improperly  in- 
trodueedi  being  charges  to  &e  incurred-in  making  ont 
copies,  qf  the  accoifBtM  for  taxatipn,  attendance -at  tax- 
ing, aaditur's  fee),  &t.;  Titatfrfim  tfie  balance  of 

.  £889,  7.  6.,  a  sam  of  £219,  2.  -3^.  had  been  taxed  off, 
learing  doe  on  the  accounts,  £670,  5.  3.  At  moving 
the  approral  of  the  report,  if  waa  mnintained  by  the 
petitioners,  that  the  respondents  should  be  fuond  liable 
in  the  expenses  of  tlie  infe«trgntiun,  as  on  aceonnt  of 
the  objevtionabl^-elinrgts,  (which,  accqrdfng  to  the  re-. 
port,  only  amounted  to  £IS8;)  a  deduction  uf  £180  bad 
been  offered  before  the  answers  h Ad  been  lodged,' and 


na  theanditor  bad  nut  Foiind  any  of  the  Heriont  charges 
made  against  the  petitioners  in  tVe : 


II  puinCB 


rs  established. 
The  respondent  contended  thut  the  answers  were  ne- 
cessary ;  and  that  upon  the  whiiie  accounts,  the  respon- 
dent bad  gafnud  a  deduction  uf  £219,  instead  of  £1H0,' 
which  had  been  offered  by  the  petitioners. 

Ttt  Lord  Juttiea-Clerk  laid,  that  the  queilion  doMirvrd  Tery 
serious  coTiaj deration,  maiinucb  ti  it  bud  reftrence  to  the  rliii- 
racten  of  tlie  [larliei  who  were  the  peiiciuners  berure  tbeir 
Lbrdsbipi.  '  It  wai  clear  tbit,  but  Tor  tbe  Ktatenicnii  in  these 

'answers,  they  never  could  have  made  this  speciiil  remit ;  berause 
the  appltrscJon  just  led  tothii,  to  eiumine  aad  hear  parties,  aud 
'to  take  ail'objectiofla  under  conside nation,  But  owing  to  upe- 
eialatiiFSrstbey  had  buw  a  special  cpmit,  and  they  requ 
■penal  report,  directing  i be  attention  of  the^aditur  to  all 
in  the  caie.  It  wu  a  moat  materiiil  eirc  urns  lance,  that  in  iiiese 
anairen  there  were  tba  grsvesl  and  most  stfriouti  charges'  against 
the  petitioners.  ,  They  were  chirgea  which  amounted  to  this, 
that  false,  fabricatiid,  and  fictitious  accounts  were  prepared  aaaiiist 
this  client  of'tbeirs  by  ibose  gentlemen  jointly ;  aiid  it  waa  clear 
there  waa  no  exoeption  made,  for  not  only  were  ibe  accounts  of 
Mr  Adam,  hut  tbe  fccouiita  of  the  wbol^  party  objected  to  In 
paaalgea  in  pages  2d,  3d,  and  dth  ofthe  answera  ;  and  'the  tnoat 
material  of  them  waa  in  the  middle^f  page  4th,  namdy,  "  There 
arc  mentorials  to  counsel,  and  toples  of  papers  charged,  none  uf 
which  were  ever  drawu  at  the  time,  and  which,  if  they  exist  at 
all,  were  drawn  ti  ],oit  Jaclo  by  this  Mr  Robertson,  to  bear 
out  the  false  chaises  before  tl)e  auditor."  ,  Was  it  t|ot.  in  refer-  . 
ence  to  an  anitwer  that,  contained  sucb  charges,  material  to  attend 

-  to.the  fact,  that  qhjectioni  are' competent  to  every  fair' litigant, 
and  which,  whether  tbev  are  sustained  or  npt,  do  not  affect  ihe 
cliaracter  of  the  party  1  tie  may  have  deviated  from  the  rules  of 
tbe  Court,  in  making  his  cha^s,  and  the  auditor  strikes  them 
out.  It  never  entered  into  the  mind  of  any  one,  tbst,  because 
there  were  otqections  made  and  sustained,  the  character  of  the 
individiial  whose  account*  were  so  audited  was  to  be  blasted. 
But  it  turned  out  that  tbe  objectionable  charges  were  previously 
withdrawn,  and  werfc  declared  to  be  demandr  not  made  on  this 
client.  Then  they  went  to  the  auditor,  who  said,  that  "  although 
these  are  not  the  accounts  that  lam  called  upon  to  audit  by  the 
oneparty,  the  other  party  insist  that  these  are  the  accounts,"— and 
all  this  voluminous  correspondence  takes  place.  It  turned  out, 
that  in  order  to  get  the  accounts  settled,  they  were  brought  fur- 
HMrd  in  an  imperfect  shape ;  hut  when  it  was  stated  that  they 
uust  be  audited,  and  have  tbe  sanction  of  the  t^urt,  they  were 
sent  to  Mr  Robertson  to  be  prepared  j  hut  he  chose  to  sit  down, 
and  in  order  to  make  up  for  Uanks,  be  proceeded  to  make  other 
memcdrs,  and  this  gentleman  seemed  to  plume  himself  in  thia 
sort  of  business.  He  had  clearly  mistaken  his  duty;  and  Mr 
Brown  aaid,  ha  never  heard  of  them ;  and  BIr  Adam  also  cod- 


sented  that  these  charges  abould  be  thrown  aside,  so  that  tbrn 
was  po  dispute  (wtweeo  tbem  as  to  Kubertsun'a  charge*.  Tbe 
ohjectiatiable  articles  were  withdrawn  before  these  answers  wne 
put  in,  and  now  the  auditor's  report  was  before  tbeir  Lordships. 
The  auditor  struck  off  a  certain  sum,  but  he  did  not'strike  ^ 
things  that  were  of  a  E«Kioiis  nature,  ur  of  a  faUe  nature  ;  snd 
not  only  were  there  no  evidence.bf  sucb  charges,  but  nogruuiKis 
whatever  fur  such  statements  in  the  answer.  He  <tbe  Lord 
Justice-Clerk)  was  therefore  bound  to  say,  that  persons  wbosa 
chaiucler  iras  so  affected,  and  who  bad  vindicated  their  charjc- 
ter,  were  entitled  lo  that  which  they  now  asked  for,  the  espeoses 
of  this  discussion. 

Lori  Meadoalm'hk  Said  he  v^as  of  t£e  same' Opinion. 
'  Lord  Gteiitn  asid,  be  «>iicur red  entirely  with. their  Lordibipt. 
He  had  not  paid  ao'much  aCteniion  lo  the  question,  perJwpi,ii 
their  Lordahip^s,  aiid  be  was  ilrucfc  with  the-fatt'tbat  these  petj- 
tion^;  were  not  allowed  to  withdraw  the  account*  that  vers 
made  by  Robertson,  when  they  saw  they  were  improperly  pre- 
pared ;  and  it.  appeared  to  bim  that  all  the  exlfaragaac  produc- 
tions before  tbem  were  occasioned  b/ the  absUrdityof  not  al- 
lowing the  petitioners  to  correct  their  accoulKs  in  Uw  inj  thst 
(bey  desired. 

The  Cotirt  then  approyed  qf  the  report;  and  "foand 
the' petitionei^  entitM  to  expenses. 

Second  Division — Ad.  Dean  of  Faculty  (Hom),  Jsmesoft 
M'Neill.— A(.  Rutberiurd,  Penn^.— David  Broirnf  Jwk, 
W.5,,and  HyUert  Ruy,.W.S.; Agents F.  Clerk. -[ IT. iU):] 


\&th  Februari/  1834. 
No.  228. — SiH  T.  MoNCBiuFrB's  Tutors,  SuMpendtrt, 

V.  Jot^N  WrIBUT,  &C,TB9  TaY  NAVIaATlOH  CoM- 

MiSsiONtnts,  Iteipondenlt. 
Statnte— CIaut»-Act,  ll.Oea.IV.  chap.  121— Free  Pott- 
HcU.  Tl>al  tkt  Tag  XatigaiUtn  Ast.  mpowmng  Uu  Ciimmu- 
tioiifriio  Itey  duafor  th«  furpoua  of  that  Ail.JivmaUrtnii 
hatting  tr  uHluadiitg  wUkin  Ikt  limUt  prttcribed  bg  iht  Acl.ap. 
pliei  10,  ami  aulkoruel  tkt  etactiatt  afdurtjrvm  ali  eeacti  bal- 
ing or  uiiloadlRg  Bl  Friarloii  f  uay,  wAicA  »  admSiind  Ic  ie  luttltf 
wiihia  tki  liniu  praicrited  bf  the  Act,  bdt  alleged  la  peueu  t 
riglit  cfluadiHg  anil  vntoadltif  veutli  mlliUKt  paymtniifdtia. 

In  1830,  in  order  to  improve  the  harbour  of  Perth, 
and  tbQ  navigation  of  the  river  Tay,  the  Act  of  Par- 
liament, lltlt'  (ieo.  IV.  cb.  I2l,  was  applied  fur  and 
passed,  erititnled  "  An  Act  for  enlargitig,  unpToving, 
and  maintaining  tbe  port  and  harbour  of  Perth,  fiir 
improving  tlitt  navigation  of  the  river  Tay  to  the  said 
city,  and  for  othei>  purposes  therewith  conoecled.' 
Tbe  execution  of  this  Act  was  committed'  to  twenty- 
nine  Commisaioneri;  foorteen  of  w*hom  were  of  the 
jnagiittr^cy  of  tbe  town  of 'Pe[tB,.«iid  the  r^maio^r 
either  connected  witb  the  trade  of  tbe  tt^wn,  or'free> 
holderti  ofthe  county.  By  tbe  9£h  section  of  the  Att 
it  ik  provided  as  follows  | 

"  And  be  it  further  enacted,  that  for  and  in  the  eoruiderstiua 
ef  the  great  charges  and  eipenses  which  t^e  nid  CoromissJooets 
may  and  will  be  at,  not  only  in  making  tbe  aaid  rivev  Tay  aiors 
navigable,  but  in  repatiing,  rebuilding,  extending  and  eabrgisf 
the  quays,  shores,  piers  and  landing  places  or  the  »aid  barboar, 
forming  nMds  and  accesses  thereto,  erecting  new  piers,  emhuik- 
ments,  jetties,  retaining  wall*,  fences  and  other  works  necessuy 
10  l>e  made,  formed  and  erected,  as  aForesaid,  it  shall  ajid  may 
be  lawful  to  and  for  the  said  Comminioners  and  their  servants, 
end  all  such  persons  who  are,  shall  or  may  be  eommissioaed, 
employed  or  empowered  by  them,  and  they  are  hereby  aotbotisfd 
and  empowered  to  demand  and  take  upon  every  ship,  vessel 
boat,  bark  or  lighter,  coining  to  the  said  port  and  haiboai  of 
Perth,  and  within  that  portion  or  part  uf  the  precincts  of  the 
I  lying  above  and  farther  np 
aid  Willowgate  branch  or  d>- 
t  Sows  into,  or  joins  st  its  sonlb  end  <t 
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extreoiitjr  with  (be  oreMniiMt  or  auin  bnncfa  of  tfae  uid  titer,  to 
receiie  or  discbiii^e  a  cargo  or  part  of  a  cargo,  tbe  leverol  ralei 
or  duties  conlairied  in  tbe  kHmuIg  (A)  bereunto  aiiiiexed,  atiil 
also  to  demand  and  take  from  all  and  everf  tbe  owners  and  pro- 
prielori  of  all  goods,  warei,  mercbandiie  and  commoditieB  wnat- 
KiQTer,  whtcb  shsll  be  imported  or  exported  in  my  sbip,  TMae), , 
boat,  -bark  or  ligbter,  eoariing  40  or  leaving  ibe'uid  port  or  har- 
bour of  Perth,  snd  within. ibat  portion  or  pirt  of  the'preeiacta 
of  the  said  port  and  barbour  b*ereinbefore  specified  and  defined, 
or  from  the  agents.  faoCor<  or  managera,  of  sncb  ownera  and. 
proprietora,  tbe  several  ratei  and  dutifi  whicb  are  apecified  and 
contained  in  tba  schedule  (B)  fapreanto  annexed,  such  relpeclive 
rates  ajid  duties  being  oMO  {ie>idM,:aad  in  addition  to  all  lOlb^r 
cuitama.  tollii  rates  and- diu'iea,' which  1l^  said  Lord-Provosl. ' 
Magistrates  and  Town.Conndl  of  Perth  are  at  preatnt  entitled 
to  demand,,  collect,  levy,  recover,  recetre  and.  taktf  from  and 
opon  -veasela  frequent] nglh^ said  pptt  oi4iai^ur  o(  Perth,  and 
upon  goods  and  olhet  eommoditin  imported  Into  or  exported 
therefrom,  under  the  name  of  custom,  anchorage,,  cesa-boll, 
abore-dueSi'and  coal-deacons'  duea,  or  under  whatever  deponuna- 
1I09  tba  sMW  maf  be  Uvie'dor  lec^Ted." 

U'pon  the  rlrer  Tay,  withio  the  liiniu  of  tlii».Act, 
jind  ftbout  half  a  mile  rri>iii  the  shore  and  harbour  uf 
Pertti,  it  Bituated  the  Frisr^on  Piop,  on  tha  landi  of 
Friarton,  bolun^ng;  t»  Sir  Thomaa  Monereiffi;.  In 
regard'tu  tbii  pier,,Bn  action  af  declarator  hod  b^en 
raised  at  the -inittance  of  the  Mag'Ivtrntes  and  Town 
Council ' tjf ' Perth,  against- the  .presunt  Sir  Thumaa 
Moncreiffe's  graudfatber,  to  have  it  found  and  de- 
clared 

'*  tbal  tlw  loading  and  unloading  of  all  ahipi,  bargea,  boats,  or 
ulber  sea  veaseia,  at  tbe  places  complained  of,  or  at  any  olber 
porta  or  quays  erected,  or  which  may  b|!  erecleS,- (vitliin'lhe 
bounds  of^lhe  foreuid  juiiadiclianand  privilege  conferred  o'n  the 
city  ofPerth,  in  the  water  of  Tuy,  is.Hlegul  and  anwarrantabje  : 
And  tbe  said  defender  ought  and  should  be  prohibited  and  dis- 
charged from  loading'  or  unloading,  or  permitting  the  londing  siid 
iiniiMding  of  all  ships  barges,  boats  01  Other  sea  yaaieix  within 
ibiise  ports  or  barboiua,  unless  in  so  far  as  tbe  same  is,  or  shxll 
be  permilled  on  the  part  of  tbe  rit^  of  Pertb,  and  subject  to  tbe 
ujual  shore  Vues  and  port  chaiges  to  the  citf  of  Perth,  for  such 
londing  and  uiiluHding  ;  An^  further,  thst  in  partii-ular,  the  load- 
ing and  unloading  of  vessela  at  Friarton  Hole  are  i1le)^l,  atld  not 
to  be  permitled  wilbout  tbe  express  licente  and  leave  uf  tbe  city 
of  Ferlb,  ortte  pprsuera-andtbeir  siici-eHsura.  aa  representing 
(he  community  thereof ;  vad  that,  unless  upuo  .aucb  .license  or 
lelve  ffting-giveif,  tbo  owners  or  occiipitrs  uf  siiid  casual  or  bye-, 
ports  or  bsrSouri,  are  no  way  entitled  to  exact  or  levy,  any  sh'ore 
dues,  or  other  duties  or  hardens,  lulls  or  tribute,  or  any  payment 
whatever,  independent  of,  or  contrary  to  .the  rules  and  regula- 
tioiis  givett  to'thi-m  by  the  said  eity  of  Perth  -,  If,  neverlbeteu. 
any  such  duties  or  gkyments  ahoutd  bvlevied,  they  shall  be  ■)> 
countable 'to  the  said  city,  o'l  to  the  'pursuors  and  their  succes- 
sors, a<  rcpreaentiiig  the  aaid  community,  for  tbe  full  duties,  tolls 
or  tributes  already  mentioned,  as  if  tbe  asid  vessels  had  been 
loaded  or  unloaded  at  tbe  port  of  Perth." 

In  this  action  Lord  Corehonse,  on  6th  March  1828, 
pronounced  thia  interlocutor'. 

"  tlnda,  that  a  right  of  free  port  or  harbour  is  I'ntn-  regalia, 
and  cannot  be  acquired  by  the  positive  prescription,  without  a 
title  or  grant  dowins  from  tbe  Crown :  Finds,  tbHC  the  pnrsuen 
have  produced  a  sufficient  title  to  ■  free  ports  within  that  pan  of 
the  Tay,  in  so  far  as  the  aaiDC  runa  forenent  the  ^blriffdom  of 
Fenb,  and  within  that  bounds  on  both  sides  of  the  water,'  in- 
cluding, therefore,  the  estate  of  Moncreiffe,  and  that  part  of  it 
ailed  Friarton  Hole :  Finds  it  not  alleged  by  the  defender  that 
be  baa  a  grant  from  the  Crown  of  harbour  or  free  port  at  Friar- 
ton Hole,  or  any  other  part  of  bia  estate  (  and  therefore  decema, 
in  terms  of  the  declaratory  conclusions  of  ibe  libel,  but  excep- 
ting from  this  decerniture  the  question,  whether  tbe  defender 
has  acquired,  by  usage,  a  right  to  load  and  unload  veasejs  at 
Ibe  Friarton  Hole  fur  behoof  of  bioiself  or  bis  leuanti,  without 


payment  of  afaore-duet,  or  other  toUa,  or  other  dudea  to  the  town 
uf  Perth;  remits  this  question,  and  also  tbe  conclusion*  for 
daouges,  to  tbe  Jury  Court,  and.  In  the  meantime,  reserves  the 
question  of  e^ensea." 

'  No  further  pteps  took  pl^ce  after  this  interlocutor, 
until  a  demand  was  made  apon  the'suspenderR,,by  the 
Commissioners  named  /or  carrying,  into  .effyct  the 
above-mentioned  Act,  11  Geo.  IV.  ch.  121,  for  pay- 
ment of  certain  duties,  alleged  by  the  Outnmiaa loners 
to  be  leviable  under  the  Act  from  Sir  Thomas  Mon- 
creiffe  and  his-  tenatkti,  for  load)n|>  Bdtl.  unloading 
vesieU  at  tbe  Friarton  Pier."        -     .  "'     ' 

Tv  try  the.  qtie^tiuti  of  .liability,  the  present  sus- 
pension was  brongjit,  in  whjcb  the  luspen^eri  main* 
tained,  iitler  aUa,-^iS\ia,\.  the  description  of  vqMels 
chargeable  with  .payment  df  dues  nnder  tbe  Aut,  as 

."  coming  to  the  sa^d  port  py.  harbour  of  Perth,  a|id 
within  that  portign  or  part  uf  the  preeincts  of.tbe  said  - 
part. and  harbour,"  dues  not. include  vessels  resortfaig 
to  the  Hole  uf'Friartou,  atid  loading  or  unloading 
thtre  fur.behouf  of  the  proprietor  or  tenant*  0/  th« 
estate  of  Mouctei^c — K  tJecause  siicb  veuel*  do  not 
acUqIly  come  "  tu  the  said  pdrt  or' harbour  of  Perth  ;" 
and, .II.  Becftuse  they  tannot  be  held  to-be  conUruc- 
tively  vilhin  "  the  nrucincts  of  tbe  said  port. and  Jiar- 
bour,"  nut  being  subject  to  any  obligation  to  r^ort 
io  it.  If  it  be  adiuitted.  that  vessels  freighted  for 
behoof  «f  the  proprietor  or  ienmt«  of  tbe  estate 
of  Moncreiffe,  are  entitled  to  make  uae.of  tfae  port  uf 
Friarton,  and  do  not,  by  entering  tbat  portion  of  the 
river  where  the  exclusive  privitegea  of.  tfie  port  of 

'  Perth  are  held  tt>  commence,  become  suhject  t<t  any 
nhligation  tu  resort  to  the  port  of 'Perth,  it  seem*  to 
follow  as  H,  nccetisary  conteqtietice,'  that  such  reiwels 
canjiot  be  h^ld  tu  be  therebyimJudedwithio  ihe  pre- 
cincta  of  tbe  port  of  Perth.  The  limit*  of  that  port 
do  not  truly  extend  beyond  the  immediate  vicinity  of 
thetutvn;and  tlie,  principle  upon  which '  vessels  are 
beM  to  be  conatructitely  within  it,  as  soon  a*  .the^' 
pass  a  certain  point  in  the  river,  ia  founded,  sotely  qn 
the  obligation  to  retort  to  it,  wbich  tliey  then  incur; 

-  but  aa  that  gctlon  c2n  only  be  admitted  where  such  an 
obligation  exiati,  it  is  clear  tliat  veiaela  which  are  en- 
titled to  resort  tu  the  Hole  of  Friarton,  instead. of 
proceeding  tu  the  pyrt  of  Perth,  cannot  be  affected  bv 
iL  H'ld  it  been  intended  by  the  l.«gidtature  th^t  ail 
vessels,, without  exception,  should . become  liable  for 
the  duties  imposed  by  the  Statute,  as  soon  as  they 
reached  the  point  where  the  Willowgate  branch  uf  tbe 
river  joins  tbe  main  branch,  tbe  circumstance  of  their 
being  within  a  portion  or  part  of  tbe  precincts  of  thq 
said  "port  or  harbour,"  would  not  have  cooatltuted  a 
part  of  tbe  description  ;  whereas,  the  reference  to  it 
clearly  shows  that  the  imposition  was  not  intended  to 
apply  indiscriminately  tu  all  vessels,  but  only  to  such 
as  being  situated  above  the  point  of  junction  shouli), 
at  the  same  time,  be  subject  to  the  exclusive  privi- 
leges of  the  port  of  Perth.  The  suspenders  alto 
founded  on  the  47tli  section  of  the  Act,  by  wbicb  it  U 
enacted. 
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Mj  mj  belonging  to  tbetn,  or  T«te<l  tn  them  on  behalf  of  tb* 
nxrinunfty,  bitt  withoat  pnjudin  alwiyi  to  the  right  oF  free 

Sit  and  harbour  claimed  hj  Ibe  Right  Honounble  the  EWI  of 
innoul  *t  Bnil^eiid  of  Perth,  at  a  part  and  pertinent  of  the 
baroiiy  of  Hattmuslr,  in  so  br  aa  hii  rights  and  [itle-deeda  ahall 
legallir  iuiiport  or  establish  the  some,  and  alio  witboiit  pre- 
jiidire  to  tl>e  legxl  ri(rhts  and  privilege  of  Gi'cry  other  peraon  or 
uenoni  bdving,  or  hereafter  acquiring  silcb  right  of  free  port  and 
tarbour  within  Ibe  river  Tiij.  or  any  olher  right  of  exportation, 
or  impiirlation.  or  of  cxemptiun  from  the  payment  of  the  latei 
and  dutira  by  thi*  Art  imposed,  and  any  other  right  wbaterer 
competent  to  *uch  person  or  persona,  provided  always  that  no. 
thing  herein  contained  ibatl  be  deemed,  construed  or  taken  to 
exempt  ship*  or  vcMels  coming  to  Or  going  from  tbe  said  port  of 
Brid|;end.  or  goods  imparted  or  exported  thereat,  from  payment 
of  the  rales  and  duties  granted  by  thii  Act." 

The  purt  nf  Bridgend  ia  aitnatedaboTe  tb«  point 
vhera  the '  WilluwgAtc  branch  join*  the  river,  and 
therefore  within  the  limits  defined  for  the  axL-lDaive 

trivilpgrs  nf  the  port  or  harbour  of  Perth,  and  ^et 
J  thta  ulauKe.  the  port  of  Bridgend  ia  exprewly  in- 
efuded  within  the  operation  of  the  Statute,  notmtb- 
•tanding  if«  exetnptiun  from  tbe  dntiea  and  cuttu'mi 
enigible  by  ttie  Magiatrates  of  Perth,  which  ahowa  that 
the  Legiaiature  considered  that  the  right  of  free  port, 
in  the  general  ca«e,  Toald  exempt  frotti  the  payment 
of  dues  under  the  Statute,  and  therefore  expresaiy  in- 
cluded Bridgend  within  iti  operation.  The  Coonmit- 
■ionen  are,  beside*,  enly  empowered  to  levr  dues 
"  in  addition"  to  those  previonsly  exigible  by  the 
Magistratra  of  Perth,  and  are  not  therefore  entitled 
to  exact  where  the  right  of  the  Magistratea  to  lery 
dupa  dues  not  extend. 

The  chargers  pleaded,  on  the  other  hand,  That 
the  Friarton  Pier  is  both  locally  and  constructively 
within  the  limit*  of  the  port  and  barboar  of  Perth  : 
That  aHowtng  the  suapenders  to  have  a  right  of  im- 
portation an cT exportation  at  the  Friarton  Pier,  which 
right  is  nut  admitted,  that  right  ia  quite  diati net  from, 
and  ia  not  affected  by  the  necessity  impoaed  by  the 
Act  of  paying  rates:  That  all  vessels  recortingto 
Friarton  quay  do  come  to  the  purt  and  harbour  of 
Perth,  and  are  within  that  part  ana  portion  of  it  within 
iriiich  dties  are  leviable.  The  question  uf  the  limiti 
of  the  port  is  independent  of  any  'question  as  to  the 
imraunititts  or  privileges  of  parties  resorting  to  that 

Sort.  The  exemption  from  the  duel  leviable  by  the 
lagittrates  of  Perth,  alleged  to  he  enjoyed  by  the 
proprietor  of  Moncrieffe  and  bis  tenants,  if  luch  a 
privilege  really  doe«  exist,  cannot  strip  the  limits 
within  which  it  can  be  exercised,  of  its  proper  charac- 
ter of  a  part  of  tbe  port  of  Perth,  It  has  an  opposite 
tendency,  vis.  to  show  that  tbe  Friarton  Hole,  if  ape- 
ciallyexempted,  isapart  of  the  part  of  Perth,  although 
relieved  from  some  of  the  dflties  leviable  by  the  Ma- 
gistrates of  Perth  on  vessels  resorting  to  all  other 
parts  of  that  port.  If  it  was  not  a  part  of  the  port 
of  Perth,  there  would  be  no  necessity  nor  gronnd  for 
tbe  exemption.  But  the  suspenders  have  no  such 
exenptiun,  and  alihongh  they  had,  they  could  not 
plead  il  in  a  question  with  the  preiant  enargers,  who 
are  neither  the  Magistrates  of  Perth,  nor  in  any  way 
•dentifi«d  with  them.  The  47th  section  of  the  Su- 
tnt«,  in  r^ard  to  Bridgend,  confirms  this  view,  as 
the  non-exemption  of  a  party  holding  an  nndonbted 
right  of  free  port  abowa  tbe  iBtention  of  the  Legia- 


Istore  to  subject  all  parties  merely  claiming  inferior 
rights.  Tbe  Lord.  Oniinary  repon«d  the  cauae  upatt 
cases  to  tbe  Court. 

L«rd  Juitief-Oeri—We  meat  be  gnidsd  by  tbe  Act  of  Pu^ 
liament,  and  mnnot  go  in  thia  qimtioo  Into  other  rorBidatv 
^KHii.  Nmr,  I  boU  il  indiaputaUe  that  the  Friarton  Hole  doc* 
fail  within  the  limiu  specifted  in  the.  Act  of'  ParUaatHit.  Tb* 
Friarton  Hole  ia  above  the  point  at  which  Uic  Willowgala 
branch  joins  tbe  main  bmtA  of  tbe  river,  and  we  omk  deal 
with  the  landing-place  at  EViartoa  *i  we  would  with  anv  ocbai 
quay  or  landing-place  within  theae  limits.  It  ia  aud  that  tka 
estate  of  Moncrieffe  derirca  no  benefit  ffOCD  tbe  opcnaiOM 
which  are  diretled  b^  tbe  Act,  but  we  cannot  allow  that  to  iiw 
Suence  ua.  That  la  a  matter  for  tbe  LegisUtura  to  conndac 
Tbe  queation  is  a  qaeatim  of  bet  only,  and  not  a  question  of 
hiw ;  and  when  We  bave  the  facfaaeeilainad  that  the  Friutoa 
Hole  ia  withis  the  linita,  thia  la  tbe  whils  oue.  Jl  ia  aaid  tbac 
the  power  given  la  to  levy  daea  only  ia  addJtioa  to  Ibe  rates  le- 
viable by  the  Magiiittatea,  but  the  expteMieoa  of  the  SiMnta 
arc  much  atronger  j  it  la  not  only  in  'additioD  to,  but  "  over  aiid 
beiidet"  these  dues.  I  am  quite  ready  to  give  the  soapendera 
the  benefli  of  the  aaaumptioo,  thst  they  will  prevail  in  itieir 
action  against  the  Hagiatralea.  I  will  take  it  that  they  are  en~ 
tilled  to  import  for  themaelvea  and  tenanU,  witbant  paying 
ahore-duea,  but  the  new  ntea  ate  independent  of  tbe  ntaa  pay- 
able to  the  Magiatralea.  There  is  nothing  in  the  excefKilv 
clause  which  take*  away  effect  from  tbe  preceding  enactmenr. 
There  is  aone  obscurity,  no  doubt,  in  tbe  clauae,  but  tbe  pari^ 
pleadii^  the  exception  muat  establish  iL  I  do  not  ihiok  tbia  n 
deiie,  and  therefore  I  am  for  refualDg  the  bill. 

I^rJ  GttKiet. — 1  am  of  the  aame  opinion.  The  vmjtK  of 
the  bill  of  buspeDsion  aeems  to  go  much  farther  than  the  right 
of  the  suspendera,  aaTcscrredtn  tbe  ju^meot  of  Ijord  Core- 
houae,  mrranta.  They  seem  to  elaini  a  fight  of  tbiji^dng  and 
unloading  goods  by  themtelvea  and  tenants  to  art  unlimited  ex- 
tent. But  if  Sir  Thomas  Moocrieflc  be  exempted,  it  can  be  do 
farther  than  having  a  right  to  land  lime  acd  oiher  things  of  that 
aoTl  for  the  farm,  and  in  like  manner,  to  ahip  Ihe  produca  of 
tbe  farm.  I  think  we  should  insert  a  reaerration  of  tua  rights  ia 
the  interlocutor. 

Lord  Mtadoabatik  concurred.  Lord  Olrnlee  bad  rvpirssiil 
precisely  the  view  which  be  took  a*  to  the  propriety  of  inscTtilis 


The  Court  reftued  the  bill,  but  without  prejudiea 
to  any  valid  claim  of  exemption  which  tho  eomplu^ 
ers  may  establish  in  oompetent  form,  and  found  ths 
complainers  liable  in  expenses. 


OUTER  HOUSE. 

IS/A  Ftbruary  I8S4. 
No.  229^^Elizabith  BKACKiBRioax  ijr  Kkmnkth 

AMD  Childrkm,  Purmun,  v.  Robbrt  Kbmvkth, 

Drfinder. 

Process— Coneiatorial— Decree  b  Afaaeacfc 

The  puraners  brought  an  aotioa  against  tbe  defendnr, 
concluding  fur  declarator  of  marriage,  BdhervDM,  leg^ 
timaoy  ana  aliment.  The  defender  waa  ont  of  Set 
land,  and  no  appenranee  being  made  for  him,  tbe  ena* 
went  to  the  Regulation-roll,  but  the  Lord  Ordinary 
refused  to  grant  decree  in  absence,  and  made  avi«u- 
dom  to  himself,  in  order  to  examine  the  ovidonca  oa 
which  the  summons  was  laid.  Uii  Lordship  aoMwd- 
ingly  made  arimndom  with  the  eaae  to  bimaelF. 

I^  Ordinary,  Mickenile,— ^e/,  J.  W.  Haj— ^a.  Abu— 
W.  detk.— [J.  r.  UJ\ 
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Ko.  330. — Mrs  %.  DrttBS  or  MACKEXZtE,  Sc  OthkIis 
(CovEs's  Trcstbes),  Pursuers,  v.  Datid  Mar- 
SHAix  &  Jaues  Brtsox,  Defendert. 

Tcinds  —  Lorulitj'— Warrandice  — lUUer—arcumiiiseei  in 
ii'Aick  ctrlaia  laadi,  uiilh  the  leindi  Ihereof,  being  diiponid  ai 
Jur  the  principat,  and  cetlain  other  landi  in  real  tcaTrondiee,  to 
llmt  ifH  ikotili  happfiii  that  tkt  princiiial  lands  or  UiiHli  ttiimld 
be  aiicitd,tr  tie  prnprieUrf  drbtrnd  from  lii  poaariott  liereqf, 
"  bj/  and  thraugk  any  dtbu,  diligence!,  iacumirancti,  and  wr- 
randicet  affecting  lie  some."  tl'e^V  miglil  Anw  accni  to  the  aar- 
raadice  lands:  and  Ihe  diipa'ilion  liaiiing  conlaintd  perianal 
toarrandice  anil  o*/i;jB/ion  of  reiiif  egaiatl future  aagmenlalioni 
of  ttlpead — Held,  I.  lliat  there  bui  no  real  aarranrlice  againit 
jaiure  angtnmlalioni  af  itipend.—II.  That  the  petsoaal  viar- 
randice  an  J  obUgation  a/' relief  could  not  be  gioen  ^icl  to  in  a 

pr.'Ceu  of  loeatili/ III.    Thai  a  decree  of  locoliii/i  laying  the 

aus"*enli:d  uiintid  on  the  warrandiee  landi,  did  not  tnjiuiiute 
ma  judicata,  la  at  to  bar  a  rtduclion  of  that  decree. 

Tbis  wai  nn  nction  ef  redaction  of  a  rectified  decree 
of  locality  of  the  stipend  of  the  parish  of  Han^iUon, 
prunuunced  od  16Ui  January  1826,  whereby  certain 

EDrtiung  of  KHffuieRted  itipend.  affecting  the  lands  af 
IftiUUnd  and  Slieriff^faalda,  belong;ing  to  the  defen- 
ders, were  allocated  on  the  lands  of  Earnocktnnir,  be- 
longing to  the  purKuers,  in  conieqnence  of  a  clau!>e  of 
warrandice,  to  be  arterwards  nuticed.  A  conuluuon 
ill  the  tuimiaons,  fitr  repetition  oif  bygone  Btipenda, 
wu  departed  fEom  by  «  minute.  It  appeared,  that 
on  16th  October  1733,  Mrs  Hamilton  and  her  hns- 
band  disponed  to  Mrs  Bryiion  in  liferent,  and  to  her 
nephew,  John  Bryson,  in  fee,  the  lands  of  NeilsUnd, 
Sheriff' fail  Ida,  and  Burnhoases,  with  the  teisds,  par- 
sonage and  ricarage : 

"  Aa  for  the  principal  and  fidiUkei  all  and  baill,  the  landi  at 
EamOFkiniiir,  und  lands  of  Devonliitl,  wilfa  tbe  houKea,  &c.,  in 
apecial  and  real  warrandice  and  secirrily  for  the  foresaid  landa  of 
NeiUland.  Sfaeriff-faulda  and  BitmhotiHe*,  teinda,  psraonage  and 
Ticara^  thareoF,  woi>d  of  NtilHlnnd,  and  haill  peninenla  (hereaf, 
prinripully  above  disponed,  lo  ibat  if  it  eball  happen  the  aanie, 
or  any  part  tbereof.  or  the  nullla,  farni't,  profits  and  duties  of  ibe 
4ameii,  to  lie  evieted  from  tbe  said  MargureC  and  John  Br/sons 
or  their  foieaaid".  or  tbey  anyways  troubled,  molested  or  debarred 
from  the  possession  theicof,  by'brdtbroiiBh  any  debts,  diligences, 
incumbrances  and  ivanandioes  eff>.'Gtii)|!  the  fame,  that  then, 
and  in  that  case,  tbe  aaid  Mnrgnret  and  Jobn  Jirysont  and  (heir 
foreiaidt,  shall  have  imiuediiite  oeccsii,  ingreia  unit  regreai  lo  tbe 
baill  warrandice  lands,  respective  above  mcntiuned,  and  lo  llie 
uplifting  the  baill  rants  and  duties  lliereof,  and  that  effeiring  and 
corresponding  to  any  eviction  or  dictre'is  tbat  may  happen  upon 
the  wid  lands,  teinda,  waoil  and  otbcia,  principally  above  dis- 
poned, by  virtue  of  tbe  said  debts  or  incumbrances, — the  said 
Margaret  and  Jobn  Bryson  and  tbcir  Foresaids  making  due  aod 
lawful  intimation  to  us  and  ours,  ahove- written,  of  any  eviction 
or  distress  to  be  cooiiaenced  against  the  said  lauds  before  litiS' 
cantettation  thereon." 

The  sellers  bound  tbempelves  in  the  clause  of  ver- 
randtce  to  warrant  the  disposition  from  nil  incum- 
brances, dangers,  &e.  which  might  stop  or  impede 
the  pur  chasers 

•'  in  the  peaceable  possession  of  tbe  lands,  leinds,"  be.  above  Ca- 
poned, "  excepting  always  furtb  and  from  the  said  dispoaition  and 
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Scots  money,  yearly,  of  feu-duty,  and  eight  bolU  aird  a  half  of 
meal  yearly,  in  name  of  teind-duty,  and  that  as  well  ^rFonage  ks 
vicarage,  and  the  sum  of  forty  sbillingi  Scots,  yearly,  of  school- 
roaster's  fee,  with  which  ihe  said  lands,  teinds,  womi,  and  oibers 
principally  above  diM]>oned,  are  hi^reb;  eirfires^ly  declnred  to  be 
burdened  and  uffrL-red,  in  all  time  comings  As  also,  except infc 
the  current  tacks',"  &{.  "  And  u-e  holb,  M-ilh  one  roiueut;  UiM 
and  oblige  us  and  our  Toresaids.  to  warrant  the  landij.  teinds, 
wood"  and  others  above  disponed,  lo  he  'free  of  and  from  the  pay- 
ment of  all  bygone  feu  and  teiud -duties,  ministers'  stipends, 
schoolmasters'  (c<^s  and  s.-ilaries,  reuses  Imalions,  and  all  other 
public  burdens,  due  nnd  payable  furlh  of  the  lands,  teinds,  wood 
and  others  above  disponed,  at  and  preceding  (he  term  of  Alirtin- 
aas  1723  years,  and  from  pU  furder  augmentations,  or  bearing 
any  furder  proportion  of  Ibe  teind  or  ministefs'  stipends  pre- 
sently payable  out  of  the  lands,  both  principally  and  io  warrai^ 
dice  above  disponed,  and  in  all  time  coming." 

Infeflment  passed  oti  this  disposition,  both  in  the 
principal  and  warrandice  land«,  on  the  3d,  and  was 
recorded  Gib  April  1724,  but  tlie  clause  of  personal 
warrandioe  was  not  engrossed  io  the  sasine.  On  lltb 
November  174i,  John  Bryson  disponed  the  lands  qf 
NeiUland  and  Burnhouses,  with  the  teinds  thereof, 
as  for  the  principal,  and  tbe  lands  of  Earnoctuntlir 
and  Dergnhill, 

"  in  special  and  real  warrandice  and  security  of  and  fof  the  fore- 
said lands  of  Ncilsland  and  Burn  bo  uses,  teinds,  parson  ige  and 
vicarage  thereof,  wood  of  Neilsland,  and  baill  pcrtinenta  of  tbe 
same  prineipaDy  above  disponed,  in  so  far  allenarly  as  tbe  said 
principal  lands,  or  any  pnrt  thereof,  or  the  maills  and  duties  of 
Ilie  saqie,  may  happen  to  be  evicted  from  the  said  David  Mar- 
ahull,  elder,  or  bia  foresaids,  by  or  through  any  debts,  diligences, 

reding  the  date  of  the  dispositions  thereof  io  my  favours,  and  no 

Infeftment  fullowed  on  thin  disposition  !n  favonr  of 
Mr  Marshall,  to  wliom  the  deFender,  Mr  Marshall, 
junior,  succeeded.  The  lands  of  Slieriff-faulds,  which 
remained  with  John  Bryson,  were  actjuired  by  the 
defender  James  Bryson,  by  a  singular  title.  An  in- 
terini  scheme  of  locality,  approved  of  in  1818,  laid 
certain  augmented  stipends  on  the  lands  of  Neilsland 
(including  Burnhouses)  and  Sheriff- fan  Ids.  Objec- 
tions were  lodged  for  the  defenders,  on  the  ground 
that  the  stipend  ought  (o  have  been  laid  on  tbe  lands 
of  Earnockmuir  nn<t  Devunhill,  which  had  been  con- 
veyed to  them  in  real  warrandice.  The  common 
agent  gave  in  answem,  pleading  that  the  objectors 
hud  nuthing  more  than  a  personal  claim  against  the 
representatives  of  Mrs  Gilchrist.  On  3.ir,h  February 
18^0,  Lord  .Meadowbank  !;uii,tained  the  objections, 
and  remitted  to  the  Teind  Clerk  to  rectify  the  loca- 
lity accordingly.  On  26tb  January  1826,  the  Lord 
Ordinary  (.Medwyn) 

"  Approves  of  the  recliUcation.  and  decerns  accordingly,  and 
apjirovus  of  tbe  locality  as  a  final  one,  and  decerns." 

The  extracted  decree  bore,  that  there  is  payable 
"  out  of  the  lands  of  Earnockmuir  and  Devoubill,  belonging  lo 
John  Boyes  and  tbe  Earl  of  Uundonald,  a.  4.  3.  2.  1^.  meal,  of 
old  stipend,  and  of  b.  B.  0.  1.  1^.  barley,  of  augmenuiion,  being 
tbe  balance  of  the  stipend  applicable  to  tbe  said  lands  of  Neils- 
land. and  alhers,  in  respect  of  a  disposition  of  tbe  said  lands  of 
Earnockmuir  and  Devonhill,  in  real  ivaTrendice,  against  sugmen- 
tationa  of  stipend  from  the  lands  of  NeilsUnd  and  others  ;"  and 
that  there  is  payable  "  out  uf  the  lands  of  Earnockmuir  and 
Devonhill,  belonging  to  John  Boyes  and  the  Earl  of  Dundonald, 
B.  1.  0.  2.  3.  of  barley,  bclnx  augmentation  of  stipend  applicable 
to  the  said  lands  of  SheriS'-riiulds,  belonging  lo  the  said  James 
Bryson,  in  motet  of  a  riiaponlion  of  the  said  lands  of  Eatnock- 
No.  XVlil. 
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The  pDraoen  broDght  the  present  aelion  of  redac- 
tion of  thif  decre*,  and  pleaoed — I.  That  it  oa^hl  to 
be  reduced,  because,  quoad  them,  it  had  passed  in  ab- 
■enee> — II.  The  decreet  of  locnlUy  luught  to  he  set 
■side,  i*  farther  liable  to  reduction,  in  so  far  as  it  ai- 
tunie»  that  the  pursuers'  lands  of  Earnockmuir  were 
conreyed  to  the  ancestors  of  the  defenders  in  real 
warrandice  against  future  angmentatiuns  of  stipend, 
while,  on  the  contrary,  by  the  disposition  in  1723,  the 
lands  in  aoestion  were  only  conreyed  in  security 
gainst  eviction  of  the  principal  landtt,  arising  from 
"  debts,  diligences,  incumbrances,  and  warrandices 
affecting  the  same"  at  the  time;  and  by  the  subse- 
quent disposition  granted  by  John  Brysoa  in  1741, 
tno  same  lands  are  conveyed  in  real  warrandice  and 
security  of  the  lands  now  belonging  to  the  defender, 
Mr  Marshall,  in  so  far  only  as  they  may  be  evicted, 
"  by  and  through  any  debts,  diligences,  incumbrances, 
or  warrandices  affecting  the  same,  at  and  preceding 
the  date  of  the  disposition  tberpof  in  my  favours 
(being  1723^,  and  no  farder."  While  a  right  to  the 
same  effect  is  reserved  by  the  granter  to  the  warran- 
dica  lands,  in  so  far  as  regarded  the  lands  of  Sheriff- 
faalds,  DOW  said  to  be  the  property  of  Mr  Bryson. — 
III.  The  defender,  Mr  Bryson,  has  shown  no  title  to 
tbe  right  of  real  warrandice  over  the  pursuer's  lands 
of  Earnockranir.  as  reserved  by  his  ancestor,  Mr  John 
Bryson,  in  the  disposition  executed  by  him  in  1741, 
of  the  lands  of  Neilsland  and  others,  in  favour  of  Mr 
David  Marshall,  the  predecessor  of  the  defender,  Mr 
Marshal). — IV.  As  the  decree  under  reduction  hears, 
in  gnemio,  to  be  founded  on  the  alleged  real  warran- 
dice held  by  the  defenders  over  the  pursners'  lands 
of  Eamockmuir,  it  is  incompetent  to  support  it  by 
any  reference  to  the  clause  of  personal  warrandice  in 
the  original  disposition  of  17'J3,  or  by  raising  any 
question  as  with  the  personal  representatives  of  the 
granters  of  that  warrandice. — V.  The  disposition  of 
1723  contains  no  effectual  clause  of  personal  warran- 
dice against  fntnre  augnnentations  of  stipend  ;  and,  at 
any  rate,  as  the  pursuers  do  not  represent  the  grant- 
ors of  that  deed,  the  clause  in  question  can  impose  no 
legal  obligation  upon  them.— VI.  If  the  defenders 
are  to  raise  any  question  with  the  pursuers,  as  to  their 
supposed  liability  under  the  clause  of  personal  war- 
raudice,  in  the  disposition  of  172S,  to  relieve  them  of 
all  augmentations  of  stipend  subsequent  to  that  date, 
this  mast  be  in  a  separate  action,  because  personU 
warrandice  forms  no  ground  for  affording  relief  in  a 
process  of  locality,  and  consequently  can  furnish  no 
relevant  defence  in  a  reduction  of  a  decreet  of  locality, 
upon  the  ground  of  palpable  error. 

The  defenders  pleaded — I.  The  subject-matter  of 
the  decree  sought  to  be  reduced,  and  of  this  action, 
is  now  ret  judicata,  by  the  decrees  of  25th  February 
m20,  and  26th  January  IB26.— II.  Should  the  plea 
of  res  judicata  be  repelled,  the  pursuers  will  he  liable 
to  pay  the  expenses  incurred  by  the  defenders  in  the 
process  of  locality,  before  they  can  be  farther  heard 
on  their  reasons  of  rediiciiun. — III.  The  lands  of 
Earnockmuir  and  Devonhill  were  disponed,  and  are 
liable  in  special  and  real  warrandice  against  augmen* 


tations  of  stipend  upon  the  teinds  of  Neilsland,  Bom. 
houses  and  Sheriff-faulds.— IV.  Tho  defenders,  Mr 
Marshall  and  Mr  Bryson,  have  hoth  right  to  tbe  resl 
warrandice  ag^nst  augmentations  of  stipend  on  tbe 
teinds  of  tbeir  respective  lands. — V.  The  porsoera 
have  no  interest  to  reduce,  enn  supposing  the  wir- 
randice  to  be  merely  personal,  because  they  voold, 
in  that  case,  be  bound  to  find  sufficient  personal  seen, 
rity  to  the  defenders,  or  to  convey  to  them  the  war- 
randice lands,  or  others  of  sufficient  value,  for  (heir 
relief. — VI.  Supposing  that  the  exceplio  re»  judicata 
were  ill-foundea,  and  that  it  should  bo  held  that  tlie 
warrandice  is  only  personal,  tbe  pursners  would,  ia 
the  circumstances  of  the  case,  be  bound  to  pa^  tiie 
expense  of  rectifying  the  locality,  and  of  giting  s 
proper  and  valid  decree  to  the  minister. 

On  I2th  May  1832,  the  Lord  Ordinary  (Moa- 
creiff)  pronounced  the  following  interlocutor  ; 

*■  Tfae  Lord  Ordiniry  having  eon siderfd  the  closed  rerord.ind 
beard  partiei'  proenrators  thereon,  and  thereafter  considered  tLh 
minute,  with  the  answers  and  prodnctiona. — repcU  lbs  pIcioF 
ntjudiaUa :  Finds,  that  it  is  competent  and  relevant  fot  llie 
defenders  in  this  process,  in  order  to  BDpport  the  alloewion  of 
the  miniiter'a  itipend  on  Ibe  lands  of  the  pursuers,  to  pran  cbat 
the  said  pursuers,  as  proprietors  of  the  said  lands,  represent  Ibe 
original  author  of  the  defenders,  uid  are  bound  by  aaeh  reprcMn- 
tation,  to  relieve  the  said  defenders  of  the  augmented  idpend, 
otberwiie  allocable  on  their  lands  :  Therefore,  before  fiilbcr 
aniwer,  grunts  the  diligenc«  asked  for  tbe  recovery  of  (be  writs 
specified  in  modum  probatio'ait,  reserring  to  the  parlies  to  be 
sitertvsrds  heard  as  Co  the  efieet  of  them  to  establish  the  fact  of 
representation." 

"  Noie. — The  Lord  Ordinary  woald  have  bad  frest  doobl 
on  tbis  question  :  But  the  late  decision  in  the  caae  of  Kerr  *. 
Duke  of  Roxburgh's  tutors,  January  IB,  1891,  appean  to  lie 
conclusive  of  it.  Tbe  question  arose  In  a  locality  simply ;  sod 
there  was  nothiog  bat  a  personal  obligation  of  wsrrandire  ■llttedj 
yet  this  wss  found  relevant,  even  against  in  beir  of  ciitail." 

Tbe  pursuers  reclaimed  against  the  above  interlo* 
cutor  ;  and,  on  19th  June  1832,  the  Court  recalled  i* 
hoc  rtatu,  and  remitted  to  his  Lordship  to  grant  a 
diligence  for  recurery  of  certain  writings  specified  by 
the  defenders,  in  modum  probationis  of  their  allegations 
as  to  the  representation  of  MrsGilchrist  or  Hanilian 
by  the  pursuers,  "  reserving  for  future  consideiaiioa 
all  matters  in  dispute  between  the  parties,  iocladiiw 
the  effect  of  these  mrilings,  when  recovered,  aad  m 
questions  of  expenses." 

On  12th  November  1838,  the  Lord  Ordinary  pro- 
nounced tbe  following  interlocutor  and  note  : 

"  Tbe  Lord  Ordinary  hsving  again  considered  the  closed  re- 
cord, with  the  interlocutors  ofthe  Court,  and  the  writsptoduoeA 
and  baring  furtbrr  heard  parties'  procurators,  both  on  the  ques- 
tion as  to  the  representation  by  the  pursuers  of  the  author  of  Ibe 
defenders,  and  on  the  merits  of  the  cause,  ^vaad  uUn ;  and  bar- 
ing thereiifter  made  avizandum  with  the  process.  In  respect  that, 
in  the  progress  of  the  debate  before  the  Lord  Ordinary,  the 
counsel  for  the  pursuers  expressly  gave  up  tbe  discussion  oa  tbe 
point  of  representation,  and  allowed  it  to  be  now  taken  sa  >i- 
mitted,  that  they  do  represent  Mrs  Gilchrist,  tbe  author  of  tbe 
defenders,  and  the  granter  of  tbe  obligatioe  of  warrandice  is 
question ;  and,  in  respect  that  it  still  appears  to  the  l»id  Otf- 
nary,  that  the  decree  of  locality  sought  to  be  reduced,  so  fax  as 
it  is  chsllenged  by  the  summons  in  this  action,  was  just  inilselfl 
and  suflicieiitly  warranted  by  the  state  of  the  titles  of  the  pwtic^ 
and  according  to  the  authority  of  the  Ute  case  of  Kerr  v.  Tbe 
Duke  of  Roxburgh,  January  18,  IB3I,  thejudgment  in  which  bai 
now  been  allirnied,  Sustains  the  defences  to  this  effeet,  but  to 
farther  (  assoilsies  tbe  defendeis,  and  decerns  i   Fiuds  eipcsKs 
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4ae ;  allcnn  to  accoant  ta  be  giren  in/  and  wben  lodged,  remit* 
Ibe  um>  to  (he  audilor  to  be  lued.' 

"  A'ow.-'After  [he  remit  bf  the  Coarti  the  eaaiewu  enrolled 
for  debute  on  the  question  oF  repretentation.  But,  after  loma 
abort  discussion,  it  WM  conceded  that  therepreMntalion  bad  been 
aufEciencIv  established.  The  debate  then  proceeded  on  the 
nerjta.  It  was  admitted  in  argument,  uid  the  Lord  Ordlnarr  is 
clearly  of  opinion,  as  he  fonnetly  was,  that  the  real  warrandice 
in  the  original  titles  does  not  appl^  to  the  case  of  lugnentations 
of  stipend.  But  the  personal  obligation  of  warrandice  is  per- 
fectly distinct  from  this.  And  the  Lord  Ordinirj  is  of  opinion, 
I.  That  that  obligation  is  by  its  term  a  effectual  to  bind  Mrs 
Gilchrist  and  her  repreaentatlTea  to  reliere  the  defrnden'  land* 
of  all  ■agmentaliona  of  stipend;  2.  That  the  obligation  baa 
been  HiSciently  tranimilted  to  the  defenders,  though  not  speci- 
GcaUy  recited  in  the  intermediate  caaveyancea ;  3.  That  as  that 
obligation  of  warrandice  is  express,  that  the  lands  and  teinds  dis- 
poned shall  be  free  of  all  further  augmentations,  &c.,  according 
CO  Che  opinion  above  stated,  and  it  is  not  denied  that  the  pur- 
suers were  proprietors  of  lands  in  the  parish,  on  the  teindt  of 
which  the  aogmentition  could  be  localled,  the  relief  conid  only 
tie  effectually  given  by  laying  that  portion  of  the  augmented  sti- 
fiend,  which,  in  a  question  with  other  parties,  would  have  at- 
tached to  the  lands  of  the  defenders,  on  those  lands  belonging  to 
the  pursaera ;  and,  4.  That  supposing  It  to  be  true,  that  in  the 
process  of  locality  it  had  been  supposed  that  tbe  real  warrandice 
applied,  this  can  give  tbe  punuers  no  title  or  Interest  to  reduce 
the  decree,  wbicb  simply  imposes  the  augmented  stipend  on  their 
lauds,  if  it  Bhull  be  held  that,  in  virtue  of  tbe  personal  obliga- 
tion, that  altocalion  was  correct  in  itaelf,  according  to  tbe  just 
rigbtsgf  tbe  parties.  In  exptanation  of  the  3d  and  4lh  points, 
the  Lord  Oidinary  bas  to  obaerve,  that  tbe  queation  •»  to  tbe 
roaipetency  of  adjusting  tbe  rights  of  tbe  parties  in  this  manner, 
in  a  proceas  of  locality,  might  pOitsibly  be  different,  if  tbe  mi- 
nister or  the  titular,  or  other  heritors,  were  objecting  to  it,  and 
cuuld  show  an  interest  so  to  object,  though  it  is  difficult  to  lup- 
pone  such  an  interest  to  exist.  But  here  it  i>  the  party  bimaelf 
who  is  bonnd  to  give  the  relief,  who  objects  in  lubstanee  that 
the  relief  baa  been  given  in  the  only  effectual  way.  In  the  case 
of  Kerr  d.  Tbe  Duke  of  Roxburgh,  the  Lord  Ordinary  thought 
that  there  was  great  difficulty  in  giving  the  relief  in  this  wayj 
but  his  chief  ground  of  difficulty  waa,  that  the  parly  in  the  lo- 
(»lity  was  an  heir  of  entail,  and  that,  though  there  was  a  clear 
personal  obligation  of  warrandice,  it  was  at  least  a  very  doubtful 
question,  whether  that  obligation  attached  primarily  to  the  beir 
of  line  or  to  the  heir  of  entail,  and  it  was  impossible  in  the  lo> 
cality  effECtualty  to  discuss  that  question,  because  the  beir  of 
line,  having  no  lands  in  the  parish,  was  not,  and  could  not  be 
made  a  patty  to  the  process.  The  Court,  bowever,  finding  thai 
the  granter  of  the  obligation  had  made  an  entail  of  lands  in  tbe 
parish,  and  also  considering  that  the  entail  was  not  recorded, 
seemed  to  have  been,  OD  the  whole,  of  opinion,  that  tbe  obliga- 
tion was  meant  to  attach  to  the  heir  of  entail,  and,  at  any  rate, 
that  effectual  relief  of  tbe  lands  could  only  be  given  against 
him ;  and,  therefore,  they  altered  the  Lord  Ordinary's  judgment, 
and  threw  the  burden  at  once  on  the  Duke  of  Roxburgh,  leaving 
bim,  if  so  advised,  to  try  any  question  of  relief  with  the  beir  of 
line.  That  judgmeot  l»s  been  affirmed ;  and  it  appears  to  tbe 
Lord  Ordinary  fully  to  decide  tbe  principle  on  which  tbe  preaent 
case  depends,  and  indeed  to  decide  it  ajortiorl.  The  Lord  Or- 
dinary sees  no  room  to  doubt  thut  tbe  pursuers  were  proprie- 
tora,  aloM  with  tbe  family  of  Dundonitd,  pro  indicua  of  the 
lands  of  Kamoi^mDir  and  Devonhill,  on  which  tbe  slloeation 
was  made.  And  be  is  clearly  of  opinion,  that,  under  the  present 
summons,  they  are  not  entitled  to  challenge  the  decree,  on  alle- 
gations of  other  mistakes,  to  which  tbe  summons  has  do  rcfcr- 


The  pnrcneri  reclaimed : 

Lard  Prtiidtnt. — In  the  case  of  the  Duke  of  Roxburgh,  the 
Duke  did  not,  in  the  end,  object  to  giving  relief  in  a  process  of 
locality  on  a  personal  obligation  of  rrlieF. 

Lard  Gilliei. — The  rule  as  to  an  heir  of  line  being  primarily 
tiaUe  is  subject  to  innumerable  exceptions.  The  point  srgued 
and  decided  in  the  Duke  of  Roxburgh's  cose  was,  that  the  Duke 
wHa  not  entitled  to  demtnd  discuiston. 


Lord  Balgrf — Tbe  principle*  eontanded  for  on  both  ddea  of 
the  bar  sre  so  far  right,  but  they  are  pushed  CD  extremAon  both 
sides.  It  ia  dear  that  the  decree  of  locality  proceeded  on  tbs 
erroneouB  footing  of  there  being  real  tvanaodice,  and  I  think  tb« 
pursuers  are  entitled  to  have  that  decree  set  aside.  The  fair 
way  of  considering  tbe  point  at  iasne  is,  therefore,  to  suppofB 
the  original  locality  to  be  opened  up.  It  is  argued  by  the  I^an. 
that  a  process  of  locality  does  not  comprebend  an  ordinary 
action  between  the  heritors,  and  it  is  true  this  was  tbe  original 
principle,  but  of  late  years  it  has  been  mucb  departed  from,  atid 
tbe  Court  hare  often  given  relief  in  tbe  locality  when  the  party 
bad  no  proper  interest  to  object,  because  an  adjudication  might 
be  brought,  wbicb  would  only  cause  greater  expenac.  I  have 
always  understood,  sinee  I  came  to  the  bar,  that  if  an  obligation 
of  warrandice  was  produced,  the  Teind  Clerk  allocated  accord- 
ing to  it,  and  no  harm  arose  to  any  buman  being.  This  hat 
be«n  tbe  practice  ever  aince  I  knew  it ;  bnt  I  am  afrud  that  if 
any  party  object),  heia  entitled  to  do  so,  and  say  to  hisopponent 
that  be  must  take  another  mode  of  making  his  iclief  effectual, 

■e  expensive. 

not  think  the  pntcCice  of  tbe  Telnd 
justify  going  against  the  law,  which  gives  no  power  to  local 
on  teinds  on  account  of  personal  obligations  of  relief. 

Lord  GUliei. — 1  look  on  the  case  in  tbe  lama  way  ttmt  Lord 
Balpvy  does,  which  proceeds  on  the  footing  that  we  are  now  in 
the  proceas  of  locality.  Tbe  rule  in  localities  is,  that  all  the 
tsinds  are  to  be  localled  on  equally.  A  certain  portion  of  sti- 
pend is  here  payable  out  of  the  teinds  of  the  defenders'  lands. 
When  these  teinds  sre  about  to  be  localled  on,  what  is  their  ob- 
jections? They  do  not  plead  any  radical  right  attaching  Ii 

lybe 
that  this  right  is  to  be  given  effect 
CO  In' tbe  Tdiid  Clerk,  by  localling  that  stipend  on  tbe  lands  on 
A.  B.  ?  The  defenders  may  have  a  personal  obligation,  which 
they  are  entitled  to  make  effectual  as  they  best  can,  according 
to  law,  but  that  is  no  rule  to  the  clerk,  who  must  go  accordii^ 
to  the  real  rights  of  tbe  parties.  One  individual  asks,  and  tbe 
other  giret  a  peraonal  obligation  of  relief.  Wben  this  is  tba 
agreement  of  partiea,  can  you  turn  it  into  a  different  obligation  ? 
The  party  may  have  acted  imprudently  in  taking  a  mere  per- 
sonal obligation,  but  sre  we  Co  correcC  that  error  ?  Put  tbe  case 
that  I  am  possessed  of  a  large  eitatc  in  the  pariah  of  Cotator- 
phine,  which  I  dispose  of,  and  oblige  myself  to  relieve  tbe  pur. 
chaser  of  all  the  stipend  which  may  be  laid  on  it,  it  is  clear  that 
stipend  could  not  be  localled  on  me.  But  if,  thereafter,  I 
buy  a  small  estate  In  the  same  parish,  are  the  circumalances  *a 
changed,  that  you  con  lay  the  stipend  on  that  estate  7  If  so,  it 
would  require  to  be  laid  on  the  stock;  for,  by  the  supposition, 
tbe  teinds  are  not  suffidenL  On  the  principle  contended  for  by 
tbe  defenders,  you  may  go  against  the  stock  as  well  as  tbe  teind. 
Aa  Id  the  cue  of  the  Duke  of  Roxburgh,  with  deference  to  the 
Lord  Ordinary,  I  do  not  see  its  bearing  on  this  case.  There 
tbe  Duke  attempted  to  get  quit  of  stipend,  on  the  ground  that 
be  was  not  liable  for  it  till  the  heir  of  line  was  discussed.  'The 
Court,  in  the  peculiar  circumstances,  found  that  the  obligation 
lay  on  tbe  beir  of  entail,  and  tbe  beir  of  line  was  not  primarily 
liable.  Tbe  interlocutor  so  finds  t  and  the  judgment  was  well 
and  properly  affirmed.  There  was  no  farther  question  agitated 
there,  so  far  as  we  see.  I  do  not  see  bow,  in  this  proceas  of 
locality,  the  defenders  can  get  any  redress.  As  to  their  right  to 
adjudge  in  implement,  I  cannot  say  I  concur  in  thu. 

Lord  PreiidtBt. — We  must  reduce  tbe  decree,  teserring  to  tba 
defenders  to  make  tbe  personal  obligation  effectual,  as  annrds. 
Lord  Balgran  concurred  in  that  proposal. 

The  Coart 

"  Alter  the  interlocutor  of  tbe  Lord  Ordinary  reclaimed  agunst,  ' 
and  reduce,  decern  and  declare,  in  terms  of  tbe  libel,  as  restricted, 
reserving  to  the  defenders  to  make  effectual  their  relief  under 
the  personal  claoie  of  warrandice  in  any  competent  form,  aa  ac- 
cords :  Find  tbe  purauers  enlilled  CO  the  expenses  of  procese, 
with  the  exception  of  the  expenses  incurred  in  discu*sin(  tbe 
question  of  personal  representation,  whivb  portion  of  « 
&iid  due  to  the  defenders,"  lit. 
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FTm  .Diiirion.— Lort  Ortlftaty,  Mcmcreiff.— ^rt,  DwA  of 
Weidt7(Hi>pe)  imd  Tbomaa  Mwiland;  Mackeniie-fc  Mi'iftir- 
Iine,  W.S.*,  AgeiMi,— .<((.  BptherfurdWHl  pBtersonj  Lockkirt, 
Himut  &  WlHtehMd,  W.S.,  Agent*.— Mr  Rolland,  Cleit.^ 

laA  February  1834. 


Acent  atid  Client-- Suipciuion — Vjriegu. 
•  .Thi*  watf  ft  special  question,  sa  to  wliertier  the  »u«- 
pender  was  liable'to  the  diai^er  fur  a  business -account, 
lacnried  ih  the  proceedinga  relatire  to  the  presentm- 
lioH  or  the  Rev.  Mr  Hunter  to  the  Tron  Chih-oh  of 
Edinbor^h;  Or  whethsr  the  (!)ni^er|had  reliered  the 
vnspender,  hr  ti^n;  a  bill  for  bi«  accoant  from  the 
Town  of  EdmbDrgh  (now  inijolvent)  F  The  Lord  Or. 
dinary,  Moncreiff,  expressed  ab  opinion  that  the  equity 
of  the  ca«e  waa  agiuntt  the  ■uipender,  and  prebablv 
also  the  point  of  iaw  ;  bat  aa  cantion  bad  faeoR  found, 
liii  Lnrd^Mp  pasied  the  bill.  The  charger  reclaimed, 
bnt  the  Court  adhered. 

Tint  Diviiion Lord  Ordinary,   Munereiff. — ^ci.   Rutber- 

ford  anil  Crawfurd ;  Robert  Auld,  Agent.— ^A.  Dew  of  Fi. 
cult]><Hope)and  Fonjthi  Par^,  Agent.— Mr  Bolland,CleA. 
-[Gi.  D.} 


la/A  Februirif  18S4. 
No.  232.-7-ANDREW  TVlia-iAMsoN,  Furtuer,  v.  An- 

caiBAU>  Thomas  Frederick  Fhaseh,  Defender. 
Landlord  ahd   Tenant— Lets«—CUtise~MelioiBtionB—r,   X 
.  tenant,  on  entering  into  poueMRon  ofhUfann,  haring  paid,  in 

•  tfmu  of  An  leate,  to  the  oalgoingteTiaal,  Iht  value  of  hit  mt- 
lioraliant,  upon  Mndition  of  receinng  at  the  end  of  Ihe  leaie, 

for  tke'bisp'f,  feneee  and  Ireet,  a  turn  not  etteeding  three 
yean'  rem — drcumaiancil  in  tmHefi  Md,  thai  the  landlord  vnii 
entitUd  la  let  off  againtt  the  incotning  tenant' f  claim  for  that 
three  ytari'  rent,  at  Ote  end  of  tht  lease,  am)  claim  comprtent  to 

•  hin  (the  landlord)  Jor  failure  of  the  lenani  to  lave  the-biggingi 
and  _firncei,  delipertd  by  hin  to  the  landlord,  in  proper  cendi- 
lien. — //,  Where  a  ieaie  contained  a  ipecijie  ngrtement  at  to 
b^giiig',  feneee  and  Ireet,  and  alta  a  general  otligolien  en  Ihe 
tenant  lojvlfil  all  rHe  other  eondilioni  and  rtilrictiont  contained 
in  the  leaia  of  the  otfler  faniii  vpen  the  eitale-r  Heltt,  Ihattkit 
fpeeijte  agreement  eoulitnol'he  modified  of  regulated  bs  eng  con- 
ditions or  reitrictiant  relaliai  la  ^iHigt,fencti,^e.  in  Ikeother 

In  1808,  tbedeoeued  Honourable  Archibald  Frawr 
of  Lovat,  and  George  Urqnhart,  entered  into  an  sgree- 
nient  fot-  a  lease  of  the  farms  of  Teachnntek  and 
'Crovard — the  former  for  nineteen  years  from  Whit> 
■DDday  ISOg,  at  a  rent  of  £140,  and  the  latter  for  the 
Bame  space,  from  Whitsunday  1808,  at  a  rent  of  £60. 
The  agreement  was  embodied  in  the  following  mis> 
•ire  offer,  addrested  by  Urquhart  to  the  Hon.  Mr 
Frster: 

"  HoNODBED  Sia,— I  bereby  offer  jrou  for  ihe  larm  of  Teach. 
Diucb,  the  turn  or  £140  Sterling  of  year! j  rent.  1  alio  oSer 
joa  for  the  farm  of  Crojard  £60  Sterling  of  jearijr  rent— my 
entry  to  the  farm  of  Teacbnuick  to  be  at  the  term  of  Whiteun- 
flay  IS09,  u  to  the  houBes  and  pasliire-greu,  and  as  to  the  arable 
land,  at  the  BepM^tion  of  the  rrap  from  the  ground  In  ifaal  yearj 
•and  my  emry  to  Croyard  at  ibix  present  term,  as  to  the  house* 
-and  amble  land,  at  Ihe  separation  of  the  preaent  crop  ;  (be  rents 
to  be  payable  Che  same  ai  yonr  other  rents,  agreesble  to  your 
lut  iBtt.  I  also  agree  to  yty,  at  my  entry  to  those  farms,  for 
tbe  bigginga,  accordiug  to  eompriseinent  fot  the  fcnn  of  C!roy«i4; 


and  to  pay  yoa  tbe  blsln  «f  the  oritgaiaf  teiMM,  or  lather  tke 
.claim  of  Mr  RolterUon,  the-pieaent  tenant,  as  tbe  Mne  BMrbe 
asrertaine4,  in'tends  of  tteCoMBlissioneti'  leaie  to  Wilnam 
Robertson,  and  gubseqiient  jninutes  by  tb«ai  relatire  thereto^ 
it  being  understood  that,  if  I  pay  (or  the  trees,  I  shall  be  at 
liberty  to  cbc4owb  and  dinpoae  of  Che  one.half  of  all  tbe  trees 
upon  the  farm.  It  is  llkewaya  undentood  that  I  am  to  be  al- 
lowed for  tbe  biggiiig*,  fences  and  trees,  whatever  »aa  tbeyaball 
be  compriged  at,  not  exceeding  three  years'  rent,  at  the  expiry  of 
my  lease,- whicb  is  to  be  for  nineteen  years  frum  tbe  terms  of 
Miy«ntiT.  In  mriuof;  tbe  abore' offer,  1  do  not  mean  Or  aniler- 
stanl  that  any  part  of  the  Imds  esMirard  of  Ibe  road  Feadi*); 
-froOi  Beauly  to  Croyard  ie  to  be  considered  as  part  of  tbe  uid 
farm  of  Croyard.  1  also  agree  to  the  other  eonditioiia  aaid  re- 
atrictioni  specified  in  your  other  leswa  of  arable  farms  in  the 
parish  of  Kiknonek.'  I  likewise  anderalBBd  that  tbe  fiuB  of 
Teachnaif^  conCaitia  no  otbec  lands,  but  as  it  is  set  at  jireseiii 
tq  William  .  . .  'l  am  to  have  (be  liberty  of  tbe  faafiy, 

the  same  as  your  other  lennta.  I  hare  tbe  JioaoBr  to  be, 
bononred  Sir,  witknnieb  resfMt,  yoars,"£u). 

(Signed)  "  G.  UaaiTKAaT." 
The  offer  here  blade  was  accepted  by  Mr  Frwer, 
in  a  letter  to  Urqahart  of  the  same  date.  Upon  tbe 
faibh  9(  theae  mitstTea,  Urqnhart' entered  latA,  tatd 
continued  in  peswssien  of  the  farms  till  the  end  of 
the  leases,  and  in  conformity  with  the  slipolations 
contained  in  them,  paid  to  tbe  landlord,  Mr  Fraser, 
1st,  The  sum  oF  £146.  id.  10.,  being  the  sum  fuand 
due  to  Hagh  Fraser,  the  oatgoitig  tenant,  by. an  in- 
terlocutor of  the  Sheriff  of  Inremess,  fur  ImtldiBirs 
and  others  upon  the  hrm  of  Croyard,  which  be 
(Fraser)  had  hold  upon  a  lease  from  General  Fraser's 
trustees,  the  predecessors  of  tbe  Honourable  Archi< 
bald  Fraaer ;  aiid,  2d,  Tbe  sum  of  £461,  la  &,  being 
the  Ta)ue  of  trees  plaatml  and  M't  by  Fetn- -Robert* 
son,  tlie  teoant  of  Teacbnuick,  under  a  lease  from 
the  Commissioners  of  annexed  estates,  the  jirpde- 
cessors  of  General  Fraser's  trustees.  Urquhart  aUo, 
from  time  to  time,  until  the  death  of  the  landlord, 
Jrlr  Archibald  Fraser,  cut  down  considerable  portiftn* 
«f  the  trees.  At  the  expiry  of  tbe  leases,  he  de- 
manded from  }he  present  deFpnder,  as  representative 
of  the  deceased  landlord  m  the  unentailed  property, 
the  sum.  of'  £600,  being  three  full  years'  rent  of  the 
farms,  in  respect  of  tbe  metioratlops  made  aod  paid 
'for  by  liim,'  and  the  Alatit^  ohligation  in  ibe  mis- 
sire  oP'tuck.  Urqnhart  having  id i^di  the -claim  wis 
insisted  in  by  the  pni^uer  ns  his  exectitor-creditor. 
and  an  action  raised  for  payment,  agaiiist  wLich  the 
defottder  pleaded — I.  That  both  in  regard  to  T«acb- 
nuick  ana  Croyard,  Urquhart  became  bound  te  par 
or  relieve  the  late  Iiorat  of  the  clwms  of  the  oat- 
gning  tenant,  as  well  as  to  reimburse  hnn  fur  avy 
advances  he  ntight  hare  made  on  that  acconnt,  with- 
out  any  recourse  on  him  (the  late  Lorat)  persoa- 
ally,  or  on  his  unentailed  property  or  soceessioa, 
whatever  may  hare  been  understood  to  hare  bmo 
Urqnhart's  daims  against  the  next  Incoming  ten- 
ant, or  agalnit  the  heir  of  entail  in  poasession,  at 
Urqubart'a  removal;  and  he  also  received  and  became 
bound  to  uphold  the  houaes,  fences  and  other  boiltt- 
ings,  in   proper  habitable  condition  and   repair;  to 

fireserve  the  trees,  and  implement  tbe  haill  other  ob- 
igatiuns  incumbent  on  him  as  tenant II.  That  by  a 

stipulation  in  bis  lenae,  Urqnhart  had  further  boand 
himself  to  fulfil  all  the  "  cotiditions  and  reatrietisH 
specified  iu  the  landlord's  other  l«aaec  -of  uiMe  hnm 
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in  tb«  pariab  of  Kilmttmcki"  That  all  tlmeleaiM 
oonUined  obligations  upon  ths  tenaitt!>,  simitar  to 
those  contained  in  the  Ipase  of  Rhinvraid,  from  which 
the  follotring'  \a  an  excerpt: — The  leaseeii  "  oblige 
themselves  to  mninlain  and  uphold  the  »aid  houiies, 
big^ings,  dykes  and  enclosures  contained  in  the  iiaid 
states  or  xchpdntes,  in  equally  good  repair  and  con- 
dition, as  shall  be  therein  expressed,  during  the  whole 
ciirrency  of  this  lease,  and  to  leave  the  whole  in 
like  good  condition  nt  the  expiry  thereof^  it  being 
hereby  declared,  tliRt  *aid  les^iees  and  their  foresaids 
Hhnll  then,  and  not  otherwise,  be  entitled  to  re- 
CRive  from  the  proprietor  and  his  fiivesaids,  or  the 
succeeding  tenant,  the  snm  ruentioned  in  the  tiaid 
schedules  and  estimates,  as  the  valaa  of  the  s&id  me- 
liorations, prnridpd  the  same  shall  nut  exceed  the 
0Um  allowed  for  the  said  meliorations  by  the  said 
lease,  granted  by  the  said  trostees  on  the  estate  of 
Lovat:  Providing  always,  that  the  sud  bonses-,  blg- 
g'mga,  dykes  and  enclosures  shall  ba  foand,  in  the 
manner  abofe  expressed,  to  be  worth  that  sum  ;  and 
also,  provided  they  shall  be  found,  at  the  expiry  of 
tbi^  lease,  tu  be  in  equiiUy  good  condition  and  repair, 
and  worth  at  much  as  they  *hall  be  fuantl  and  stated 
to  be  in  the  said  sdiedules  and  estimates  made  at  the 
oommeneement  thereof."  Thai  Urquhart  had  forfeit- 
ed all  claim  to  any  sam  for  meliorations  by  non-com- 
pliance with  these  conditions:  That  in  particular, 
during  his  possession  of  the  said  fttrros,  he  illegally 
4;ut  down  and  sold  a  great  number  of  the  finest  treat 
on  the  farms,  and  appropriated  the  prioe  to  Itis  own 
Mse :  be  allowed  the  houses,  baildings,  fuooe*!  gttes, 
and,  in  short,  the  whole  Bteadings  and  premises  on 
each  farm  to  go  into  a  st^ta  of  complete  disrepair, — 
all  of  which  were  left  in  an  unitihubituble,  dilnpidatfid 
and  ruinous  condition,  lo  that,  in  place  of  being  equal- 
ly sufficient  and  tenantable  as  at  his  entry,  the  baild- 
ings and  improvements  that  had  been  made  at  great 
eiepense,  and  in  consideration  uf  long  and  adTanta- 
geous  leasee,  were  so  neglected  and  deteriorated  as  to 
be  worth,  at  his  removql,  less  than  the  lieriturs'  staad- 
srds,  or  ground  comprisements ;  and  it  bacame  ne- 
cessary to  tny  out  several  hundred  pounds  in  repairs, 
before  a  tenant  ooald  eater  into  the  pomeuion.  Far- 
ther, the  cundttiun  uf  the  pr«niise>,  particularly  en 
the  farm  of  Teacbnai«ki  was,  and  ftill  is  hkK  that, 
to  pat  tbem  in  the  state  they  were  in  when  George 
Urquhart  enteredt  would  cost  six  of  seven  hundred 
pounds  more.  In  eonseqaence  of  this  atate  of  the 
premiae*,  tbe  incoming  tanut  expTewly  refused  to 
pay,  or  become  bound  for  any  thing  for  buildin^t 
meliorationa,  &e-  either  to  Urquhart,  thq  outgoing 
tenant,  or  to  the  landlord. 

The  Lord  Ordinary,  Ulh  January  1834,  pronounced 
this  interlocutor: 

■■  Tbe  Lord  Ofdinary  baving  beard  partlea'  proeuraCon,  and 
thereafter  ronsidired  Ibe  closed  recofd  and  whole  pwccM,  finda 
Ibal  the  pnrauer  h«>  a  tuScisnt  title  to  puraue,  aa  veiled  in  tb« 
right  which  wu  in  tbe  deceased  Oearge  Urqubsit,  as  tenant  of 
Tescbnuick  and  Crovards ;  and  that  the  defender  is  liable  in  the 
oblieation  correspanding  to  that  right,  as  being  tbe  representative 
of  Fnaer  of  Lovat,  ifae  landlocd  of  these  f«m)a;  Finds  there  is 
sufficient  erideiwe  In  process  [bat  the  mid  Qeorga  Urquhart  bad 
•  lease  of  tbe  said  farmi ;  and  that,  opon  entering  upon  tbs  said 
farms,  be  pud  certain  considerable  sums  of  taontf  to  the  outr 


gtung  tenant  a*  neliorationi,  for  vhicb  (hqr  wen  entitled  to  r^ 
ceive  vwliie  froiD  the  landlord,  or  from  the  iocomipg  leoiint,  lui' 
der  a  new  l«Bse  to  be  node  by  tbe  landlord  i  Fipdi  sufficient 
evidence  that  these  payments  were  made  >a  consideration  of  a(> 
■gieemeat  that  tbe  said  Geoi^e  Urquhart  should,  ai  the  eipii; 
oT  his  lease,  have  rigbc  lo  a  claim  against  the  landlord  ou  account 
of  the  biggings,  fences  and  trees,  not  to  exceed  three  yean'  rent ; 
but  finds  Lt  not  proved  by  the  evidence  in  process,  nor  competently 
offered  to  be  proved,  that  the  said  claim  was  to  be  made  OS  ac- 
count of  such  biggings,  fences  ot  trees,  aa  were  not  meliorations 
either  paid  foj  or  made  by  the  esid  George  Urquhait :  Further, 
finds  it  not  proved,  or  competenclj  offered  lo  be  proved,  that 
the  said  George  Urqubait  was  liberated  from  the  ordinary  obli- 
gation npoit  ■  tenant,  of  keeping  up  the  houses  and  fences,  so 
itt  as  tbeie  tveie  not  meliorations  paid  fox  hy  hi"),  but  delivered 
to  bim  without  payment  hy  the  laitdlord ;  and  finds,  on  the  eon- 
traiy,  that  there  is  luCttcient  evidence  in  process  that  such  obliga- 
tion was  undeitaki-n  by  him  aa  tenant ;  finds,  therefore,  that  aax 
daioi  the  pursuer,  as  in  light  of  Urquhart,  tu^y  have  for  meliora- 
tioBS  against  tbedcfender,  as  the  landlord's  representative,  a>»at  he 
set  azainst  any  claim  which  may  be  conipelent  to  l|ie  defender, 
as  said  representative,  foe  failure  by  George  Urquhart  to  leavq 
the  biggings  and  fences  delivered  by  bim  to  the  landlord  in  pro- 
per coodilion ;  and  appoints  the  cause  to  be  enrolled,  that  tbq 
paitles  may  be  beard  on  the  evidence  eiiiting  in  process  on  the 
amoqiit  of  said  oppn^te  ckima  reifecttvely,  or  on  tbe  noda  of 
Braving  tbe  sane." 

Against  this  interlocntor  tbe  defender  reclaimed  : 

LordJatlice- Clerk. — I  must  own  I  have  not  been  able  to  bring 
mjmind  to  accede  to  the  argument  of  tbe  Solicitor- Genera], 
and  to  take  this  missive  of  June  IB08,  as  constituting  an  agree- 
ment as  to  these  hrms,  under  any  reference  to  conditions  re- 
garding meliorations  contained  In  the  other  leases  of  Lovat  t 
have  not  Ibe  most  distant  conception,  while  tbe  rights  of  the 
parties  as  to  the  houses  and  biggings  are  distinctly  eipreued  in 
this  missive,  that  we  can  extend  to  this  special  covenant  any 
condition  under  which  such  melioraiiona  may  be  claimed  in  other 
leases.  For  observe,  this  is  a  lease  of  arable  land  ;  and  what  the 
defender  says  is,  that  it  refers  to  the  schedules  and  valuations 
•onlemplated  in  a  totally  different  leaaa  of  Rhiovnid.  If  that 
bud  been  the  nature  of  the  agreement,  bow  could  then  have 
been  any  specific  stipulation  at  all  with  regard  lo  the  meliors- 
tions  in  this  particular  missive.  Why  was  it  not  a  general 
agreement  snefa  aa  this  : — I  hereby  offer  £IM  for  tbe  one  farm, 
and  £80  for  the  other,  leaving  all  conditions  to  be  regulated  ac- 
Docding  to  your  other  leasee.  I  could  then  have  uadefataod 
tbe  aigDment  of  tbe  defender,  that  the  melionlions  sboold 
be  governed  by  separate  conditions.  But  «he>  you  see  that 
tfaia  party  goes  on  expressly  to  provide,  Ibat  the  buildings  and 
meliorations  which  the  tenant  is  to  make  shall  not  exceed 
the  rent  of  three  years  of  these  lands,  and  shall  beascertsined  in 
a  particnlar  manner,  I  can  give  this  missive  no  other  interpreta- 
tion. And  then  you  tee  there  is  the  arraDgemsnt,  that  the  tenant 
shall  be  reStrictHl  and  dealt  with  aecotdiog  lo  tbe  other  rales 
and  regulations  as  to  management  and  cropping.  It- is  very  cu- 
rious that  the  Commiasieiiers  uf  ferfeited  estates  should  have  laid 
down  for  tbe  cultivation  of  these  annexed  lands,  aa  salutary  and 
correct  regulations  as  if  they  were  to  he  framed  nofv  by  the  most 
sidllful  persans  in  tbe  University  of  Edinburgh.  Tbeaearethe 
r^uletjons  to  which  a  general  refereote  svaa  msda  in  tbe  niasive 
of  this  tenant.  There  is  a  distinct  speelfieation  in  the  rules  of 
the  ConnnissTorers,  and  in  this  lease  of  Rbinvraid,  how  tba  te- 
nants are  to  sow  and  crop  the  lands  with^rass  and  corn-;  and 
they  describe  over  all  these  farms  npon  the  estate  of  Lnrat,  bow 
they  are  to  be  managed  ;  and  ihere  are  separate  regulations  as  to 
the  hooses  and  biggings,  bow  l^ey  are  te  b*  stipulalad  for,  sad 
how  they  are  lo  be  treated  at  tbe  end  of  Ibe  leaaa.  Bat  Ihast 
regulations  as  to  buildings  are  totally  iadOnilitent  with  the  con- 
tract in  tbe  present  missive,  which  is  a  special  contract,  andjs  to 
he  interpreted  by  the  rultg  of  common  law.  It  is  impossibla 
that  any  construction  can  be  put  npon  this  lease,  whereby  ft 
shall  be  shown  that  the  restrictions,  now  coBleoded  fer,  wese 
neant  to  be  applicable  to  it.  ThaloM*  totbis  p«i(i«nl«rtiiifi' 
is  oBf  where  tbe  covcaaot  of  iDsliorf tien«  if  fifrwlf  t)M^ 
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tnd  I  cranot  enter  into  anj  other  view  oC  it.  I  cime  faere  rtrj 
niiicli  It  a  Ion  to  know  wbat  wu  tbe  complaint  to  be  made  by 
tlie  defender ;  for  I  ncTer  saw  an  interlocalor  tliat  more  eaucioui- 
1t  guardad  the  interenti  of  a  defender  than  tfali  interlocutor.  If 
the  other  point*  decided  by  the  Lord  Ordinary  bad  been  re~ 
claimed  againit  hj  the  punuer,  we  should  rery  loon  hare  dii- 
poaed  of  tbe  complaint,  but  be  hu  acquieaced  in  tbeie  findingi. 
The  defender  aayi,  bowcrer,  tbat  cbi*  tenant  ii  to  get  nothing 
at  all  of  what  he  claima,  unleea  tbe  premisei  are  left,  in  terms  of 
certain  condition!,  to  wblcb  nlluiion  bii  been  made  ;  but  that  ia 
out  of  tbs  queiCion.  According  to  tbe  common  nales  of  law, 
and  the  import  of  tbii  miisire  itself,  the  tenant  is  bound  to  letTe 
the  autijecCi  in  a  proper  condition ;  and  therefore  I  tbiok  that 

Jui - 

lefi 

aeen  when  these  questions  are  adjusted. 

ierrf  Glenke.—I  am  entirely  of  the  same  opinion.  When 
jou  bsTe  a  specific  obligation  upon  the  landlord  to  pay  for  the 
buildings  at  what  the^  sball  be  compriied  at,  not  exceeding  three 
years'  rent,  no  opposite  regulation  can  be  introduced  into  that 
contract.  When  the  tenant  wrote  that  missire,  be  made  a  ge- 
neral reference  to  other  conditions  of  other  leases,  but  sucb  a  re- 
ference cannot  be  aupposed  to  interfere  with  this  present  and 
cipress  apeeification  of  the  agreement  of  parties.  I  am  rery 
dear  for  adhering  (o  the  interlocutor. 

Lard  Ifactmae. — I  have  no  difflcaltyin  leaning  to  tbatside. 

Lord  Jvilict-Clert. — Adhere,  with  expenses,  to  the  interlocu- 
tor upon  this  point. 

Tbe  Court  adhered,  with  expeniei. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Jtcl.  Dean 
of  faculty  (Hope),  M'DougiU AU.  Solid  tor- General  (Cock- 
bum),  Mattland.— Oeonc  Monro,  5.S.C.,  and  £neaa  Mac- 
bean,  ff.8..  Agents F.  Clerk.— [IT. ff.i).] 


2(UA  February  1834. 
No.  233. — William  Hornb,  Purauer,  v.  Trb  Mar- 

QCIB  OF  BrEADALBAME  &  SlR  JOHM  SINCLAIR,  Bart., 

Defenders. 
Title  to  Pursue — Warrandice,  Transmission  of.— Augmenta- 
tions of  Stipend — Relief — Prescription — The  authon  of  a 
purttf  kasing  acquired  rjgAl  to  eerttin  lnmli  and  Uindi  vpwardi 
of  a  etmlHTy  ago,  wif  ft  a  clauu  of  matrnm/ictji-om/ulure  au^- 
mmtatioHi  of  miniUrr'i  iiipend  ;  and  the  landi  hiaring  been 
tnmtmitltd  ig  tucctuion  anrt  lele,  and  lUUi  nadi  up,  wilA  at- 
tig»alioK  to  all  wrili  and  tciilenli,  ^C;  anil  augnenlaliont  /lav- 
ing 6etn  alloealed  on  laid  lanrli,  aad  paid — Held,  in  an  BCtim 
ef  relief  and  repeiiliaa,  in  1638,  Ay  tie  i-ropritlor  tf  laid  landl 
— /.  Tlia4  therigkl  ofvarrandice  kad  inn  dulg  traiunilteil  to 

kirn.— II.   Thai  thertfortht  had  a  lUU  la  purmt III.    That 

ke  woi  entitUd  to  rtlief  from-fulurt  aagmmlBliont. — IV.  Opi- 
nios  eipreued,  thai  the  queilion,  uhelher  tht  ntgative  pracrip. 
lion  applitd,  uai  new  and  difflcull,  and  thai  Ike  lakoU  Judge* 
ought  10  be  contuUad,  vhtiktr  pmcriptum  HUi  applicabU  to  lit 
coae,  end  if  lo,  to  vkat  tttmt  t 

The  pursuer,  on  SOth  March  ISSS,  raiud  «  aam- 
tnom  againat  the  defender!,  setting  forth.  That  he 
WM  heritable  proprietor  of  the  landi  of  Sybster- 
Wick  or  Sasbniter,  Wedderclett,  and  Haoiter,  with 
the  teindg  and  pertinents  thereof,  lying  ii\  the  parish 
of  Wick,  and  sheriffdom  of  Caitlinesi.  In  December 
1675,  a  ooDtraottif  wadset  was  entered  into  between 
John  Earl  of  Breadalbane,  therein  designed  John 
Campbell  of  Glenorchy,  with  the  special  advice  and 
consent  of  the  Earl  of  Caithness  ana  Francis  Sinclair 
of  Stirkoke,  whereby  the  lands  of  8ybst«r-Wick, 
Wedderclett,  and  Haaster,  were  ooDTeyed  to  tbe  said 
Francis  Sinclair.  In  this  contract  of  wadset,  John 
Campbell  of  Glenorchy 

"  binds  and  obliies  himself  to  procure  and  obtain  ■  valuation  of 
tbe  land*  and  ousn  aboTs-wiittcii,  with  tbeir  pertitienti  hereby 


wadset  as  aforesaid,  lo  tbe  efiect  that  being  so  valued,  tbe  ome 
may  bear  but  an  equal  share  of  tbe  said  public  burdens  propor- 
tionally with  the  rest  of  the  lands  wiibin  the  parochin  of  Wick, 
and  no  more,  but  conform  to  the  real  rent*  and  valuations  of  tht 

Bf  contract  of  sale,  dated  March  and  April  1715, 
the  said  John  Lurd  Glenorchy,  as  vested  with  the 
rights  originally  held  by  tbe  Earls  of  Caithness,  and 
afterwards  by  his  father,  the  said  John  Enrl  of  Bread- 
albane and  Holland,  sold  fur  the  consideration  of 
8SO0  merks,  in  addition  to  S0,245  merka,  for  which 
the  lands  had  been  wadset,  the  said  lands,  herit^ly 
and  irredeemably,  with  the  paritonage-teinds,  and 
teind-sheaves,  and  pertinents,  to  Francis  Sinclair  of 
Stirkoke,  his  heirs  and  assignees  whatsoerer,  to  be 
held  of  the  seller,  and  his  heirs  and  successors,  as  im- 
mediate lawful  superiors.  The  contract;  which  nar- 
rated tbe  wadset,  then  took  the  parcliaser  boand  to 
pay 

"  yearly,  for  tbe  teinds  of  the  said  lands  of  Sybsier-Vick  oliu 
Suibuster,  and  pertinents  thereof,  to  the  minister  serving  tbe 
cure  at  the  parith  of  Wick,  present  and  lo  come,  of  the  lun  rf 
j£29,  2,  8.  Scots  money,  and  two  bolU  of  virtual ;  and  Tor  Ibe 
teinds  of  the  said  linds  of  Wedderclett  «nd  Hauster,  oF  £B,  6s, 
8d.  Scots  of  money,  and  two  bolls  of  victual,  to  Che  «ud  miniilrr 
of  tbe  parish  of  Wick,  present  end  to  come;  and  relieving  (he 
said  John  Lord  Glenorchy,  and  his  foresaids,  st  their  bandt 
thereof  yearly,  as  their  proportional  part  of  the  stipend  now 


The  claase  of  warrandice  bound  the  seller 
"  to  warrsnt,  free,  and  relieve  the  said  Frenris  Sinclair  and  Ul 
foresaids,  of  and  from  all  future  augmentations  of  minister'i  sti- 
pends tnd  burdens  upon  the  teinds  of  the  said  faaill  lands,  whelliM 
by  augmentations,  new  erection  of  parisheii,  and  additioiisl  sd- 
pends,  and  that  as  well  of  all  terms  and  years  byegone,  as  in  all 
time  coining,"  &c. 


and  Tictnal."  On  5th  February  I8I7,  Francia  Sin- 
clair disposed  to  John  Sinclair,  of  Barrock,  the  said 
lands  and  teinds  of  Sybster,  and  assigned  tbe  said 
contract  of  sale  and  warrandice  granted  by  LordGlea- 
orchy.  John  Sinclair  was  succeeded  in  said  lands  sod 
teinds  by  his  eldest  son,  Alexander  Sinclair  of  Bar- 
rock,  who  afterwards  disponed  them  to  his  yonnger 
brother  John,  who,  in  1767,  conyeyed  them,  with  til 
the  writs  and  evident*  above  narrated,  to  Tbomst 
Dnnbar  of  WestGeld.  Dunbar's  affairs  baring  become 
embarrassed,  the  said  lands  and  teinds  were  brought  to 
a  judicial  sale,  and  purchased  in  1796  by  David 
Brodieof  Hopeville,  by  whose  trustees  they  wereduly 
■old  to  tbe  parsner  in  January  1823,  with  assignstiaa 
to  all  necessary  writs  and  evident*.  He  was  infeA  is 
May  1824. 

The  above-mentioned  lands  of  Wedderclett  and 
Banster  were  vested  in  the  said  Alexander  Sinclair 
of  Barrock,  by  Crown  charter,  proceeding  npoo  ihs 
narrative  of  the  contract  of  sale  of  1715,  betweea 
Francis  Sinclair  and  Lord  Glenorchy.  The  said  Alex- 
ander  Sinclair  afterwards  completed  ahsolnte  title*  (s 
said  lands,  and  disponed  them  in  trust,  in  order  to 
certain  family  arrangements,  with  all  writs  and  evi- 
dent*, aNigsBtions,  oranies  of  warrandice,  &c.  eoncera- 
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ing  Mid  lands,  teinds  and  other*.  In  1797,  the  par- 
■aer's  father,  the  late  John  Home  of  Stirkoke,  pnr- 
chaHed  from  the  aaid  trustees  the  gaid  land*  and  teind* 
oF  Wedderctett  and  Hau«ter.  The  dtapoailion  cuQ- 
tatned  an  sMi^atiun  to  the  said  trast,  and  to  the 
"  whole  wrio  and  GTiiIenta,  riglila,  titles,  tiid  lecuritie*  of  tha 
said  lands,  teindii,  and  other*  made  and  granted  in  fiTour  of 
tbe  Bsid  Alexander  Sinclair,  bis  predeceuori  and  autbore,  and 
whole  claiwea  of  wafrandice,  and  other  claaies  therein  contained, 
with  all  thathaafulkiwed,  or  may  be  competent  to  foUoiv  tbereon 

The  porsaer's  father  diiponed  utd  laat-mentioned 
lands  to  him,  in  which  he  wa«  infeft  in  April  1823. 

In  1719,  Lord  Glenorchy  conreyed  to  John  Sin- 
clair of  Ulbster,  the  whole  lands,  teinda,  &c.  which  be- 
longed to  the  earldom  of  Caithness,  inclnding  the  said 
lands  and  teinds  of  Sjbster,  Wedderclett  and  HaQs- 
ter, 

"  vrith  and  under  the  burden  of  all  bargains  and  talea  made  bjr 
our  Raid  amql.  father  (tbe  Earl  of  Brtadalhane),  or  ui,  of  anf 
part  or  portion  of  the  landa,  teinds,  or  othen  partieularlr  and 
generally  aboTe  disponed,  or  tscki  of  any  oF  the  laid  tiinda,  or 
oblidgemenis  therein  contained,  before  the  aaid  7lh  day  of  Janu' 
ary  1719  years;  which  the  uid  John  SineUir,  bybia  icNvptation 
hereof,  binds  and  ohligea  him,  hia  heira  and  sueceiaora  whataom- 
ever.  to  ratify,  approve,  and  implement  in  the  haill  beada,  tenors, 
and  contents  thereof,  in  ao  fat  at  we  our  aaid  umql.  father  are 
bound  Ihereby.  or  never  to  quarrel  or  impugn  the  same,  upon 
any  account  wtaalaomever,  that  will  afford  ground  of  eviction,  or 
recoune  agsinat  us  or  our  foresaids." 

After  the  sale  in  1715,  nnder  Lord  Glenorchjr's 
contract,  sundry  au^entations  of  stipend  took  place 
in  faroar  of  the  minister  of  Wick  in  1719,  1793, 
1807,  and  a  fonrtb  in  1823.  No  regular  locality  waa 
made  up.  and  the  minister  lerted  the  stipend  from  the 
pursuer  and  other  heritors,  tinder  decrees  of  modifica- 
tinn,  and  after  1825,  under  an  interim  scheme. of  loca- 
lity- The  pursuer  contended,  that  his  lands  had  been 
Bulijected  to  exactions  fur  stipend  far  exceeding  tbe 
amonnt  stipulated  under  the  xaid  contract  of  sale  of 
1715;  and  accordingly  concluded  that  the  Earl  of 
Breadalbane,  defender,  a*  representing  the  said  de- 
ceased John  E^rl  of  Breadalbane  and  Holland,  and 
John  Lord  Glenorchy,  and  the  defender.  Sir  John 
Sinclair,  as  representing  the  said  John  Sinclair  of 
Ulbater,  or  one  or  other  of  tbem, 

"  are  bound  and  obliged,  in  tenni  of  tbe  conditions  snd  pro- 
Tiaions  of  the  foresaid  contract  of  sale  belwiit  John  Lord  Glen- 
orchy and  Fnincii  Sinclair  of  Stirkoke.  and  of  tbe  laid  dii- 
poaition  in^  1719,  granted  by  the  said  John  Lord  Glenorchy  in 
liavmir  of  John  Sinclair  of  Uibster,  to  free  and  relieve  tbe  pur- 
suer, and  bis  said  lands  and  teinda  of  Sybsler,  of  all  payments  of 
Stipend  beyond  tbe  said  stipulated  nmounta  of  £-29,  2.  8.  Scots 
money,  and  two  bolli  of  vietaal,  and  the  pursuer  and  his  said 
laoda  and  teinds  of  Wedderclett  and  Haueter,  of  all  payments 
of  atipend  beyond  the  said  itipulated  amounla  of  iES,  6.  8.  Scots 
money,  snd  two  bolls  of  riclual,  in  all  time  coming."  and  "  to  re- 
pay to  the  pursuer,  as  heritable  proprietor  of  the  aaid  lands  and 
teinds,  the  whole  sums  of  money  or  quantities  of  rictual  which 
be  or  his  authora  have  advanced  or  paid  to  the  said  minister  of 
the  parish  of  Wick,  or  that  he  may  hereafter  adruice  and  pay 
towards  the  discbarge  of  the  said  four  several  augmentations  of 
stipend,  bevoud  ibe  said  stipulated  amuunts  of  £ja,  S.  8.  Scoti 
money,  snd  two  bolla  of  victual  for  hia  said  lands  and  teinda  of 
Sytnter,  and  of  £9,  0.  8.  Scots  money,  and  two  bolls  of  vicluiJ, 
for  bis  said  lands  and  teinds  of  Wedderelett  and  Hauster,  as  the 
said  payments  may  be  instructed,  fixed  and  aaeertaincd  in  tbe 
course  of  the  pioceN  to  follow  hereupon,  or  otherwayi^  with  the 


lawful  Interest  of  these  snms  since  the  datea  the  same  were  re- 
spectively paid,  aod  in  tints  coming;  till  repayment." 

A  record  baring  been  made  ap,  tbe  pursuer  plead- 
ed— I.  Tbe  obligation  of  warrandice  linelledoa  being 
granted  in  express  terms  arninst  "  all  future  angmen- 
tationa  of  minister's  stipend,"  and  containing  an  ex- 
press obligation  of  relief  from  all  burdens  upon  the 
teinds,  beyond  the  specific  amount  of  £29,  2.  8.  Scots, 
and  two  bolls  of  rictual,  upon  the  teinds  of  Sybster, 
and  £8,  6.  8.  Scots,  and  two  bolla  of  victual,  for  the 
teinds  of  Wedderclett  and  Hauster,  the  conclusions  of 
the  present  action  are  fully  supported  by  tlie  express 
terms  and  plain  meaning  of  the  said  obligation. — 11. 
The  pursuer,  as  proprietor  of  the  lands  of  Sybster, 
Wedderclett,  and  Hauster,  by  the  progress  of  title- 
deeds  containing  the  clauses  above  referred  to,  is  en- 
titled to  the  full  benefit  of  the  aaid  obligation  of  war* 
randice  and  relief,  and  has  thus  an  nnimpeaohable 
title  and  interest  to  insist  in  the  present  action. — III. 
T^e  purtner's  right  to  insist  for  inlfilment  of  the  obli- 
gation libelled  on,  and  generally  to  avail  himself  of 
the  clauses  in  the  title-deeds  assigned  to  him,  cannot 
be  at  all  affected  by  any  inquiries  respecting  the 
views  entertained  at  the  time  of  the  purchase,  or  as  to 
the  amount  of  the  price  paid  for  the  lands  and  teinds 
in  question,  by  the  pursuer  or  his  authors  ;  and  under 
the  circumstances  of  the  present  case,  such  inquiriea 
are  not  only  irrelerant  in  themselves,  but  any  plea 
founded  upon  them  isyW  leriii  to  tbe  defenders. — IV. 
Under  the  circumstances  of  the  present  case,  there  is 
no  room  for  maintaining  that  the  pursuer's  right  of 
action,  under  the  said  obligation  of  warrandice,  has 
been  cut  off  by  the  negative  prescription.  Nor  is  there 
any  other  legal  ground  for  maintainitw  that  it  haa 
been  lust  or  extinguished. — V.  Tbe  defenders  being 
both  of  them  liable  in  relief  to  the  pursuer,  he  is  en- 
titled to  decree,  in  terms  of  tbe  libel,  against  them 
both,  oonjnnctly  and  severally,  reserving  any  right  of 
relief  which  may  be  competent  to  the  one  against  the 
other,  as  accords  ;  at  least,  it  is  clear  that  the  pursuer 
is  entitled  to  decree  in  terms  of  tbe  libel,  against  one 
or  other  of  the  defenders. 

The  Earl  of  Breadalbane  answered— >I.  The  defen- 
der dues  not  represent,  universally,  the  late  John 
Lord  Glenorchy,  upon  whose  supposed  obligation  tha 
pursuer  founds,  and  is  not  liable  for  his  debts  and 
obligations.  Neither  does  the  defender  represent, 
nniversally,  the  deceased  Earl  of  Breadalbane  and 
Holland,  father  of  tha  aaid  Lord  Glenorchy.— II.  The 
construction  put  by  tbe  pursuer  npon  the  clauses  of 
the  deed  1715,  is  not  authorised  by  tbe  clauses  them- 
selves, and  is  negatived  by  the  terms  of  the  relative 
deed  of  wadset,  and  by  the  conduct  of  parties  at  and 
subsequent  to  the  date  of  tbe  deed  by  which  their 
meaning  and  intention  were  demonstrated,  and  the 
claim  made  by  tbe  pursuer  is  oonseqnently  ground- 
less.— III.  Whatever  waa  the  nature  of  the  warran- 
dice and  relief  granted  to  Francis  Sinclair  by  Lord 
Glenorchy,  that  warrandice  has  not  been  transmitted 
to,  and  does  not  subsist  in  the  person  of  the  pursuer. 
— IV.  Even  if  the  defender  represented,  universally, 
the  said  John  Lord  Glenorchy,  or  tbe  said  John  Earl 
of  Breadalbane  and  Holland ;  and  eren  if  the  persOMl 
oUigatiou  of  ralief  or  warrwidic«  had  adHittad  of  th* 
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cmHlroctioi)  contended  for  by  the  pnrsaer,  or  had 
been  transmitted  ti>  him,  nny  clfttm  founded  on  *ach 
oblig'ation  is  cut  off  and  extingnished  by  the  n^ntire 
{trescription. — V.  The  pnrBiier  not  baring  prodnced 
evidence  to  show  that  ho  bu  paid  more  ttiae  the  pro- 
portion of  stipend  far  which  bis  tends  are  liable,  or 
that  in  any  of  the  ao^mentationi  m  larger  proportion 
has  been  allocated  upon  the  lands  of  the  ponner  than 
cerre«pondii  to  the  proportions  ipedfied  in  the  deed 
of  17 15,  he  ha«  no  f^ronndF  on  which  to  rest  hit  pre- 
sent action,  even  if  the  nentire  prescription  bad  not 
excladed  the  claim  made  by  him. — VL  The  pnrauer 
and  his  anthors  having  neglected  to  state  pleas  com- 
petent to  them,  against  any  ai^rsentation  of  the  stipend 
exigible  from  the  lands  in  qa^xian,  and  having  ne' 
glected  to  give  any  notiee  of  the  different  procewea 
of  angmentatioR  to  either  of  the  defenders,  thereby 
rendering  it  impossible  for  tbem  to  state  pleas  com- 
petent to  them  against  irach  aagmentationa,  have 
thereby  Joet  any  title  which  they  might  otherwise  hare 
poKsessed  to  claim  rdief  against  the  defender  for  these 
additional  hardens,  they  hsring  been  imposed  solely 
in  conseqaence  of  the  negligence  or  consent  of  the 

Enrsner  or  bin  anthors. — VII.  John  Sinclair  of  Ulbsler, 
M  heira  and  successors,  hnving  been  mbetituted  in  the 
room  of  the  said  Lord  Olenurchy,  in  all  the  obliga- 
tions nnderMken  by  him  and  bis  father  in  regard  to 
the  landx  in  question,  any  competent  action  of  relief 
on  the  part  of  the  pursuer  should  be  directed  against 
them,  as  tlie  only  parties  liable  for  the  obligation  con- 
tained in  the  deed  1715.— VIII.  These  obltgatione 
having  been  constiteted  n  real  bnrden  upon  the  lands 
by  the  dUposition  in  I7l9,  granted  by  the  Earl  of 
BreadalbAne  to  John  Sinclair  of  Ulbster,  and  by  the 
dteposition  granted  in  1729  by  the  said  John  Sinclair 
in  favour  of  Sir  James  Sinclair  of  Uunbeath,  and  by 
other  eubseqnent  dispositions  ;  and  the  pursuer  being 
at  present  vested  in  the  property  of  a  great  part  of 
the  lands  so  hardened,  be  is  bound,  at  proprietor  of 
theae  lands,  to  relieve  the  representatives  of  Lovd 
fireadalbane  from  all  obligations  relative  to  the  lands 
in  question,  granted  prior  to  1719. — IX.  In  the  whole 
circumstances  of  the  ease,  the  defender  is  not  liable  in 
the  claim  of  relief  made  by  the  pursuer,  and  the  par- 
sner  has  no  title  to  insist  in  tiiie  action  agaiDSt  the  de- 
fender. 

Sir  John  Sinclair  maintained — I,  The  pvrsner  bits 
ne  title  to  found  upon  the  deed  of  1719,  or  to  make 
any  claim  against  the  present  defender,  founded  on 
that  deed. — II.  The  porcbase  to  which  that  deed 
refers,  having  been  niaoe  jointly  for  the  behoof  of  Sir 
James  Sinclair  of  Dunbeath,  and  of  John  Sinclair 
of  Ulbster,  the  representatives  of  Sir  James  Sinclair 
ought  to  bnve  been  called  for  their  interest  in  this 
action.^ — III.  Independent  of  the  deed  1719,  the  pnr- 
sner  does  not  allege  that  he  baa  any  grounds  for  making 
the  present  claim  against  the  defender,  Sir  John 
Sinclair,  and  the  said  deed  affords  no  grounds  for 
making  snch  claim. — IV.  The  eonslructicn  pnt  by  the 
pnraoer  upon  the  clauses  in  the  deed  1715  is  not  sup-, 
ported,  either  by  these  clauses  themsrfves,  or  by  the 
sabsequent  conduct  of  the  parties,  indicating  their 
meaning  and  iutentton. — V.  Whatever  was  the  nature 
of  tfa»  warrandice  and  relief  granted  to  Francis  Sinclur 


by  Leid  Glemn-ehy,  tbat  warrandice  and  right  of  relief 
have  not  been  transmitted  to  him,  and  do  not  tubsist 
in  the  person  of  the  porsner;  and  much  less  bas  be 
any  right  to  found  upon  the  obligations  come  under 
by  the  defender's  ancestors  in  the  disposition  of  the 
earldom  of  Caithness,  to  which  be  does  not  pretend 
to  have  acquired  right  by  ASaigoation  or  otherwise. — 
VI.  The  claim  of  relief  made  by  the  pursuer  is  cut  off 
and  extinguished  by  tbe  negntive  prescription,  even  if 
its  meaning  and  import  had  been  or^inally  such  as 
the  pursuer  sapposes  and  contends  for. — VII.  The 
pursuer  not  having  alleged  or  produced  any  evidence 
to  show  tbat  he  bas  paid  mere  than  the  proportioD  of 
st^iend  fur  which  bis  lands  are  liable,  nr  that  in  any 
of  the  angmentations  a  larger  proportion  has  been  al- 
located upon  tbe  lands  of  the  pnTsuer  than  corresponds 
to  the  proportions  specified  in  the  deed  of  1715,  be 
has  no  grounds  on  which  to  rest  his  present  action, 
even  if  the  negative  prescription  bad  nut  excluded  the 
claim  made  bv  bim. 

Lord  Mackenaie,  on  I2th  November  1833,  pro- 
nounced thiii  interlocutor; — 

"  SiiBtaini  the  title  of  tbe  pursuer :  I^ndi  tbit  tbe  defendrr, 
the  Alarqnii  of  Brt^albanr,  is  bound  to  relieve  tbe  pnrsoer,  and 
bia  luidg  snil  telnits  of  Sybster,  si  libelled,  of  ■)!  ptyiDentB  of 
■rinend  bejonA  tbe  smauntB  of  £29, 2.  8.  Scots  loonej,  ind  tvo 
bolls  oF  victual ;  and  bIeo  to  relieve  tbe  pursoer,  and  bis  lands 
and  teindi  of  Wedderclett  and  Hansler,  as  libelled,  of  all  pij- 
menls  of  itipend  bcfond  the  amount*  of  jCB,  6.  8.  Scou  manef, 
and  two  bolla  of  victual,  in  aH  time  coming  :  But  tbis  with  ex- 
caption  oF  tboae  portim*  of  tba  stipend  wbich  are  pajallU  by  tbe 
pursuer  for  bis  said  lauds  or  teinds  under  an;  augmentation  of 
Blipenrl  granted  fotrf  years  before  the  pursuer  fnsiited  on  the 
present  claim  of  relief;  and  in  tcEpect  to  the  pnrsan's  claim  for 
reliefer  repaTment  of  arrears  of  atipend  for  years  by  past,  and  in 
raipect  to  the  liabilitj  of  tbe  defender.  Sir  Jeba  Sindair,  ap- 
pointa  tbe  patties  to  be  furlber  beard." 

The  whole  parties  reolnimed.  Tbe  pnnoer  prayed 
tbe  Coart  to  recal  the  Lord  Ordinary's  interlocutor, 
"  in  so  far  as  it  finds  that  tbe  Mariiuig  of  Breadatbane  is  not 
bound  to  relieve  the  pursuer  and  his  lands  and  teinds,  '  of  ibose 
portions  of  tbe  stipend  srhich  are  payable  iy  tbe  pumer  for  his 
Bitid  lands  or  teintb,  snder  any  au^KutatioB  of  stipend  gfanted 
forty  years  before  the  pucsuet  tnaisted  on  tbe  present  elaioa  of 
relieF,'  "  and  found  the  pursuer  entitled  to  expeaiea. 

The  defenders  prayed  to  be  assoiloied,  witb  ex- 
penses. The  Court,  on  14th  January  1834,  ordered 
cases  on  the  whole  cause.    At  advising. 

Lord  jHtlict-Clfk  said,  they  were  not  goinft  at  prMent  to  de- 
cide any  thinn  r^ardiuK  Sir  John  Sinclair.  If  theclaoae  in  ibc 
disposition  of  1719  to  Sir  John's  predecnsora  boend  bim  ao  far, 
would  Sir  John  be  bound  ;  but  tbe  pursuer  left  Sir  Jobo  and  the 
Murquis  to  settle  between'  chem  ai  to  the  eiteot.  Mr  Uonia 
was  warranted,  under  tbe  (teeda,  in  bringing  Sir  John  into  (be 
field  as  a  co-dereiider.  Was  tbere  a  good  title  in  Mr  Honir  Va 
insist  in  tbis  action'?  He  entertained  no  doubt  of  tbe  trans> 
mission  of  the  warrandice  in  the  deed  of  1715  to  tbe  porsoer, 
and  tbat  be  was  entitled  to  the  bene6t  of  it.  Tbe  Matqni*  ef 
Bresdalbane's  case  was  rested  on  tbe  laat  part  of  tbe  obU^tioe. 
But  tbe  material  part  of  tbe  clause  was  the  first  part,  which 
slated  tbe  lands  were  sold  for  a  valuable  eonsideratioa.  It  waa 
an  our  and  out  sale  of  part  of  the  lands.  Tbe  clause  of  ebli- 
gation  was  strong  regarding  butb  pnrehaaer  and  seller,  ud 
anxiously  framed.  They  bad  no  right  now  to  e^naidcr  wbat 
was  paid  for  tbe  lands  upwards  of  a  ceatury  ago.  Tbe  tbeo 
Lord  Glcnorchyand  Earl  of  Breadalbane,  be  bad  nodoobt,  knew 
the  value  of  whut  they  were  selling,  jnst  as  well  aa  tbe  present 
defender,  and  would  be  juat  as  sharp  for  tlwir  inletcsla.  With 
regard  to  the  general  defence  of  the  DSfative  presefipbiHi,  Hew 
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farcmiU  t^  party  piMd  it,  «e«iag  tlure  wtro  only  hxerfm  de- 
creu  of  locality,  uia  no  final  decree?  He  ratter  tlioiiglic  there 
were  no  lermini  haiilea  for  maintainEng  the  pies  of  prescription, 
ax  there  wag  no  final  decree  of  locality.  Tiere  was  no  doobt 
Ibe  m  in  later  was  entitled  to  bia  angroeaniticm,  but  tfaen  the  parly 
under  the  coiitrict  of  1715  nas  entitled  to  elnim  his  relief,  and 
witii  tliat  finding  of  tbe  Lord  OrdinBTy'B  interlocutor  ke  con- 

'  Lord  Maeknau  (in  ^uen«  of  X<ord  Keadowbank)  uiil,  in- 
terim loralitica  only  inbaisted,  on  tbe  ground  that  there  waa  to 
be  a  final  decree  agaiaat  th«  heritori  aetlling  their  intertits.  bi 
(hii  esse,  there  mi  an  excriniie  obligation  sgainit  Lord  Bread- 
albane,  wbereby  he  wat  bound  to  rrtien  the  purchaser  from 
future  aDrmenlBtiona.  It  vrai  bm  in  tbe  eharacter  of  an  heri. 
tor  that  Lurd  Breadnlbans  wai  liabtv  bere.  An  interim  lo- 
cality look  place.  Tbe  purchaser  wu  not  bound  iv  wait  til)  a 
filial  decree  of  locality  wai  pronounced.  Whenevrr  he  waa  bur- 
dened, be  was  entitled  to  have  come  forwnrd  and  denwnded 
relief  from  Lord  Breadalbaae,  for  hii  ri|;ht  of  relief  was  perfect 
fttKa  the  beginning,  Hia  ctae  waa  not  like  [hut  of  an  heritor, 
where  he  would  bare  been  obliged  ta  wait  till  a  final  decTHi  wan 
pronounced.  Tbe  rtftbt  of  relief  don  not  preneribe,  but  the 
dialreaa  preacribei.  The  mament  the  augmtntalion  waa  gut,  the 
dialreif  waa  perfect,  and  the  miaiiter  could  bare  raised  lellers  of 
barging  on  It. 

Lord  Gimlet  raid,  tbe  right  of  relief  waa  andonbtedly  trans- 
ndtled  lo-tbe  pnnuer — that  ws«  quite  plakn.  Whoever  got  rigbt 
to  tbe  infeflmenta,  got  righttOthaclaimafnarraBdice,  and  there- 
fore it  WM  duly  tTBnimitted  to  the  pursuer,  who  wai  infefl.  A* 
ts  tbe  question  of  prescription,  it  waa  new  and  difficult.  There 
w«i  no  decision  on  tbe  point.  They  sbanld  consult  the  other 
Judges.  Tbedecision  pronounced  by  Lord  Moncreifr(ln  the 
caae  of  Marquis  of  Tweeddale  p.  WMlbentone),  waa  not  ap- 
plicaWe.  Whether  too  much  atipend  bad  beea  allocated  an  a 
party,  joat  stood  over  till  there  was  a  final  decree,  and  then  it 
was  adjusted.  Whatever  the  locality  might  be  in  this  esse,  the 
pursuer  bad  an  extrinsic  right  against  the  dtmiind  on  bia  cUuse 
of  warrandice,  and  be  was  entitled  to  say  to  the  Marqais  of 
Breadalbane,  defend  nw  against  this  allocation. 

The  Court  accordingly,  ort  the  point  of  preaeription, 
submitted  to  the  otber  Judgei.  whether  pre«criptiun 
applied  to  the  cabp,  aiid  if  to,  to  wlmt  estpnl  P  On 
toe  other  pointa  of  tbe  case,  the  following  interlocDlor 
iras  prononnced  :-— 

"  Adhere  to  tbe  interlcKator  of  the  liorS  Ordimry  mknilled 
to  review,  in  so  far  as  to  find  that  the  oblHralion  of  vrarrandire  in 
the  ContnKt  of  1715,  libelled  upon,  is  effertual  to  relieve  from 
•U  future  augaientalions  of  glipend.  and  that  it  bus  b«en  duly 
rranstnitted  to  Ibe  pursuer:  Tberafore,  and  to  this  effect,  sni- 
tain  tlte  pursner's  title,  and  decern." 

Pursuer's  Authorities — Lord  Hopetoun,  Sd  July  IS1 1 ;  F.  C. 
Hamilton,  tSth  June  1833 ;  S.  and  D„  Vol.  XI.  p-  40a  U»r- 
quia  of  Tweeddale,  &c.  v.  Weatberttone,  &c.,  12th  'Novemlier 
1833;  Scot  Jur.  Lord  Aberdeen's  Tmitees  d.  pundaa,  &c 
22d  November  1S31 ;  S.  and  D.  L  p.  157.  Ersk.  IlL  7,  sec 
la  Stewart  V.  t'leming  ;  Mot.  10.1S2-7 and  10,749.  Lairdof 
Gairntully,  1 6tb  Decern Ur  1638  i  Mor.  10,7M.  MigUiratea  of 
FaiKley,  SOtb  July  1710.  Lockhart,  July  1730 ;  Mor.  I0,73G. 
Bank.  II.  12,  tec.  19.  Managers  of  King  James  VL  Hospi- 
tal, 16th  June  1758:  Mor.  10,677.  Milne,  Tth  February  1774; 
Mor.  10,715-  headmen  of  M^dalene  Chapel,  SOlb  June  1671  ; 
Mor.  11,148.  I^y  Roihea,  1st  January  I6S5 ;  Mor.  11,245. 
Tarsappie,  4th  March  16Pj;  Mor.  10,T7a  Stewart,  6tb  July 
171 1  i  Mor.  10,722.  ErA.  If.  9.  secla.  39  and  41.  Lord 
Moray,  2d  February  1837 ;  5.  and  D.  V.  p.  284. 

Defenden'  Authorities Marquii  of  Breadalbane,  Heritora 

of  Biairgowrie,  and  Minister  of  Balingry,  8th'  February  1797i 
Mor.  15.771.  Kamaa'  Etucid.  pi>.  241,251.  Ersk.  IIL  7, 
•ects-8,13.  Stat.l469,c.2Q;  1474,c.55;  I617,c.  12.  Stair, 
IL  1-2,  sec  22.  Earl  of  Panmulr,  7th  February  1666,  observed 
by  Stair.  Bank.  II.  1ft,  sec.  19.  Stewart,  Sth  July  1711; 
Mot.  10,722.  Miller,  15th  June  1757 ;  Mor.  10.738.  Magis- 
tcatea  of  Linliihgow,  31st  June  1823)  Sh.  I.  p.  ^aH.     Graham, 


7tb  February  1735;  Hor.  10,741,  and  □ 


»  V'ot'^  hy  Puniwi 


Second  Diviaion — Lord  Ordlaary,  Mickeoiie. — Aei,  Dean 
of  Faeulty(Hope)  and  Walker;  A.  Monypenny,  W.S.,  Agent. 
—  Ml.  For  Marquis  of  Brewialbane,  Skene  and  Ootrvlni  H. 
Davidson,  W.3..  Agent.— For  Sir  John  Sinclair,  Kear  and 
More;  James  Bridges.  Agent.  —  Mv  Ferinison,  Clerk.  .— 
[J.W.fl] 


SOfA  Feiruarjf  1834. 

No.  234-— Mas  M.  Holmes  Oldakbr,  Pursuer,  h. 

He!>rv  G.  Goldney,  D^endir. 

Jorisdiction — Domicile — Divorce — Eng,lish  ntarried  perilet  hat- 
ingcome  lo  EtlinUarghi  and  thi  huUand  hating  beta  guilty  af 
^uiterji  I  aud  ■■  flctta*  i>/*  Mtort*  llanag  btn  brougbl  tjr  Me 
iHt&  after ftrtg  rfnju'  reJi(/E>nce. and  terted  jimenalfyKt  Ike  Imp- 
band  I  awl  In  baiting  ttated  no  ilrfeneei — HcIJ,  llial  Hit  Court 
^Sniion  had  luffidcai  juriiditlion  la  Muilain  He  aelion. 

The  piiraaer  was  married  to  ttio  defender,  a  mer- 
chant m  Londan,  in  Joly  1826.  They  were  Eln);ntih  ' 
people,  and  resided  tbe  fireatcr  pari  of  their  livei  in 
England-  Thereafter,  they  caiae  to  Edinburgh  in 
April  1B31,  and  the  pursuer  brought  a  Bummona  of 
divorce  on  9tb  Jane  lt43l,  on  the  atlegatitm  that  tbe 
defender  bad,  daring  the  months  of  May  and  June 
(rf  that  year,  been  frequently  gotlty  of  adtiltpry  fn 
Edinburgh.  The  pursuer  took  the  oath  de  calumnh, 
and  swore  that  there  waa  no  cotlnsion  between  her 
and  tbe  defender,  who  made  no  appearance,  nor 
slated  nny  defefieea.  Lord  Mackeaiie,  on  adrisittg' 
the  proof,  (ibserTsd,  that  as  the  parties  appesreil  t» 
be  both  Kngliah,  aad  as  Ibe  marrisfe  had  (Men  p)ao» 
in  England,  be  tkwight  a  qaestion  of  domicile  might 
Rrise,  and  that  it  woald  be  proper  to  have  a«nw 
proof  in  regard  to  tbe  donucile,  at  least  of  the  de- 
tender.  A  proof  was  allowed,  when  it  appeared  thai 
tbe  parties  had  been  upwards  of  forty  days  in  Scot- 
land preriuns  to  raising  the  action,  and  that  the  de- 
fender hnd  been  per»onally  cited,  and  remained  in 
Edinburgh  til)  the  Action  was  in  Court :  That  the 
pursuer  left  Edinburgh  in  July  1H30,  and  that  tbe  do- 
fender  bad  (ntenitttni  of  settling  in  Scotland.  His 
Lordship  then  ordered  cases  on  the  point  of  domicile. 
The  defender  prenared  no  case;  am  the  Lord  Ordi- 
iHH-y  made  aTizaiNium  to  the  Second  Division.  The 
purtiuer  pleaded — I.  That  tbe  acts  of  adultery  am 
which  the  aiAion  is  founded,  wera  committed  in  Scot- 
land.—)!. That  the  deodar  waa  doniciled  in  »icot> 
land  at  the  date  of  the  action,  by  a  preTions  residence 
of  forty  days.— IIL  That  be  was  personally  cited  to 
the  action  in  Scottsnd  :  That  these  facta  were  luT-. 
ficient  to  support  the  aolion,  and  that  no  objection  of 
want  of  domicile  or  jiRisdiclion  could  arise :  That  to 
constitute  a  domicile  by  forty  davs'  resilience,  it  was 
not  neoetsfiry  that  the  party  abonid  have  had  a  Iionas 
of  bis  own,  or  been  laaident  anmte  rmanauiL  At 
advising  this  n  parte  case, 

Lord  Juuice-CIerli  kiM',  be  did  not  think  thev  were  entitled  to 
enterlnto  the  question  of  collusion.  The  oatb  of  calumny  was 
explicit  on  that  point.  He  did.not  entertain  a  doubt  but.  in  tbe 
drcumataneea,  ihla  Court  bad  sufficient  jurisdicrion.  They  eosM 
not  belp  wbat  the  law  af  England  was,  attd  what  consvquencas 
night  result. 

Lard  Gimlet  concurred. 

Lord  ileadeaianJi  was  quilt  satiified  thtt  the  dcciaioni  tellled 
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Ae  pdnt     He  did  not  go  on  the  tony  it.y  of  mldence  here. 
The  defender  did  not  intend  to  be  periDsneDt  in  Edinburgh. 
'  The  Court  prononnced  this  interlocutor ; — ■ 

"  The  Lordi,  on  Che  report  of  Lord  Msckeptie,  haTing  con- 
udered  this  oue  far  the  punuer,  Remit  to  hii  Lordihip  to  ■□>- 
tiin  the  iction  at  her  inituKe,  uid  proceed  therein  H  to  hii 
Lordihip  ihmll  seem  jiuL" 

Purtuer"*  Aulhonliei.— Pttrrson,  2d  Norember  1678 :  Mot. 
3724.  Act  of  Sederunt,  I4tfa  December  IBOd.  Bell'i  Prin- 
ciples, p.  62a  Ullerton.tUlh  October  IBII  ;  Introduction  to 
Ferguaioii'i  Conaiitoriil  Reporii,  pp.  8,  1 1,  12.  Edmonscone 
V.  LockharL  Duntse  i.  Lorett.  Butler  s.  Portle*.  Kibble- 
white  v.  Roirluid,  7th  Apiil  1817 1  Feisuewn'i  Report*,  p. 
Si6. 

Second  Diriiion. — Lord  Ordinarj,  Uackenne.— ^ct.  O-  O. 
Bell;   Jlmei   Uiber,  AgenL_^U.    Ab.—  .Cleric— 

[J.ir.M.l 


2ltl  February  1834. 

No.  SS5^— William  Hbndrr«on,  Sutpertder,  v. 

James  Thomson,  Charger. 

ProccM — Execution — Citation — Turning  Chaife  intoa  Libel — 

^  deem  in  aiience  iaeing  bten  oblained  on  an  exfcttticn  of  ei- 

lalian,  rhich  did  nsl  conlain  tht  nameief  Ikt  vilneati,  andaiai 

.   nal  ntieribed  by  thtm  i  and  a  reduelion  hating  bee*  trouglil  of 

ISal  decree,  and  a  record  ctaui — Htld,  la  a  luij^nuan  of  lit 

decreet  tkat  it  vat  incompetent  to  furn  the  charge  into  a  libel. 

On  30th  June  1818,  the  charger'a  late  fnther  ob- 
tained a  decree  in  absence,  before  the  Sheriff  of  Kie- 
roes-ifaire,  Bgainit  the  inipender,  for  certain  bqid*  of 
lent  money,  amounting  to  abont  £35,  with  £2,  1.  5. 
•f  expenaes,  and  5s.  oi  the  duel  of  eitract.  In  182it, 
homing  wes  raised  on  thia  decree,  and  a  charge  giveit, 
of  wbiuh  the  preaeot  auipeniion  wai  presented,  on  the 
ground  that  tlie  libel  had  not  been  served  on  the  sui- 

Eender.  and  that  the  execution  of  citation,  although  it 
ore  that  the  copy  libel  had  been  lubncribed  by  the 
messenger  before  witnesses,  did  nut  speciGy  the  wit- 
■esae«  names,  nor  did  they  subscribe  the  execution  in 
terms  of  the  Act  16B9,  c.  i.,  and  the  regnlationa  is- 
sued  by  the  Sheriff  of  the  county  in  1804,  which  last 
prorided,  that  the  tnesseoger  should  delirer  or  leare 
V  a  full  copy  of  the  snmmont  to  the  will,  with  a  copv 
of  the  citation,  in  presence  of  two  witoewes,  who  shall 
subscribe  the  executions,"  Ac.  The  su«pender  at 
game  time  brought  a  reduction  of  the  decree  on  the 
■ame  grounds.  The  charger  pleaded — I.  That  the 
summons  had  been  regularly  served,  as  appeared  from 
the  fact  that  an  agent,  Mr  M'Gili,  had  token  it  to  see 
on  the  part  of  the  sDspender,  and  retnmed  it  without 
defences. — II.  That  there  was  nothing  in  the  Act 
1S89,  c.  1,  which  rendered  the  execution  inept;  and 
the  Statutes  regulating  citations  and  executions  in  the 
Sapceme  Court  did  not  extend  to  Inferior  Courts, 
nor  coold  the  regulations  of  the  Sheriff  Court,  which 
contained  no  sanction  of  nullityf  be  held  to  introdnce 
a  stricter  rale  than  the  Statutes. — III.  That  the  jshar- 
ger  was  entitled,  at  all  erents,.  to  hare  tbe  charge 
turned  into  a  libel. 

Tbe  Lord  Ordinary  (Monerei^,  on  17th  Decem- 
ber 1833,  on  considering  a  closed  record  in  the  re- 
daction, found  that  the  decree  was  null,  "  as  a  gronnd 
of  legal  diligence,  without  prejudice  to  the  effisct  of 
it  as  a  ground  of  action  ;  but  in  respect  of  the  interio' 
cutor  pronttnnced  in  tbe  relative  process  of  suspen- 


sion of  this  date,  supersedes  farther  advising  in  this 
canse,  until  a  record  shall  be  closed  in  that  process." 
The  following  interlocutor,  of  the  same  date,  was 
pronounced  in  the  saspension : 

"  In  rEipect  tfaat  the  execntion  of  citation  in  the  action  be- 
fore the  Sberiff  oF  Kinrou  appears  to  have  been  irregular  and 
improhalive,  wberebj  tbe  decreet  obtained  wai  inefleclual  a*  a 
ground  of  diligence,  and  in  respect  thai  it  appear*  to  tbe  Lord  OrdU 
nary  to  be  competent  and  just  in  iLe  cinrumitanrea  of  tbe  cue,  (bat 
the  decreet  and  charge  thereon  should  be  tnrned  into  a  libel ; 
Turn*  tben  into  a  libel  accordingly,  and  appoint!  partiei  to  be 
farther  heard  on  the  courM  of  proceeding  proper  to  be  adopted  for 
adjusting  and  closing  a  record  in  this  procvts,  on  the  merita  of  the 
cause,  as  involved  in  the  aixtb,  seventh,  and  eighlfa  pleas  in  law  for 
the  suspender  i  and,  in  hoe  ilalu,  teaerve*  all  questisas  of  ex- 


both  the  charger  and  defender  hasaplea,  that  supposing  ibeexe- 
cution  of  citation  to  have  been  incorrect,  so  ■■  to  viliate  the  decree 
as  a  ground  qF  diligence,  tbe  decree  and  charge  should  be  turned 
into  a  libel.  In  the  reduction,  the  record  was  closed  appareniljr 
without  its  having  been  observed,  that  by  the  decision  of  tbe 
Court,  Pebruarr  ii,  1827,  Campbell  t.  MHcdonell,  it  mar  be 
held  to  be  incompetent  to  turn  the  charge  or  decreet  into  a 
libel  after  the  record  is  closed.  Tbe  Lord  Ordinarr  was  not 
aware  of  this  state  of  proeesB  till  after  it  wis  at  aviaandum  for 
judgment.  But  the  record  has  not  been  closed  in  the  suspcik- 
sioii  i  and  the  proeeases  bare  not  been  conjoined.  Being  of 
opinion,  therefore,  that  it  is  cumpetent  in  law,  and  that  justice 
requires  that  the  cbarge  and  decreet  sbould  be  turned  into  a  libel, 
be  has  pronounced  tbe  abuve  interlocutor  in  the  suapeniioo,  and 
after  a  finding  to  the  same  effect  in  tbe  redaction,  has  superseded 
farther  judgment  in  that  proceas  until  ■  record  sball  be  cloatd 
in  the  suspension.  The  following  are  bis  grounds  of  judgment : 
— The  Lord  Ordinaij  is  inclined  to  think  that  Ibe  provision  of 
tbe  Act  I6R9,  c.  4,  as  to  eiecutiuni,  was  meant  to  apply  to  exe. 
eutions  of  citations  in  the  SherilT  Courts;  berause  it  is  cleat 
tbat  the  first  part  of  tbe  Act,  as  to  citations  tbemselvea,  ex- 
pressly applies  to  those  of  all  Judges,  and  tbe  words  *  and  others 
whatsoever,'  in  the  second  part,  are  quite  broad  eniiw(h  to  take 
in  executions  of  citation,  ind  he  rather  supposes  that  ibis  iaone  of 
tbe  statutory  regulations  whirb  bad  gone  into  diiuu  in  ibe 
Sheriff  Courts  of  Fife  and  Kinross,  and  which  were  meant  to  be 
rendered  operative  hf  the  regulations  published  by  the  Sheriff 
(Mr  MoDypenny)  in  1804.  But  at  all  events,  tbe  rule  of  that 
Court  in  1818  is  clear,  and  the  Lord  Ordinary  cannot  thiuk  that 
an  execution  directly  contrary  to  it  was  a  good  rxeculian,  oa 
which  a  valid  decreet  in  absence  could  paas.  From  inquiriea 
he  has  insde.  be  believes  that  the  practice  iu  tbe  Sheriff  Court  of 
Edinburgh  is  unjforni,  that  tbe  executions  relumed  are  s^ned 
by  tbe  witneisea.  On  tbe  other  hand,  the  Lord  Ordinary  ta 
satisfied,  by  tbe  certificate  of  Mr  M'Gili.  now  tbe  Sheriff-derk, 
that  he  had  as  an  agent,  and  not  then  Sberiff-clerk,  borrowed 
tbe  process  in  question ;  and  must  presume  that  he  did  not  do  ao 
without  being  in  some  way  employed  by  the  party.  Then  is 
probably  little  doubt,  therefore,  that  the  summons  bad  been  served 
and  was  welt  known  to  tbe  pursuer ;  and  therefore,  if  the  law  *U 
Iowa  of  a  remedy,  there  is  no  cause  forgiving  the  pursuer  any  ac- 
tual advantage  over  the  defender  from  the  error  of  the  officer.  Is 
turning  the  decreet  and  charge  into  a  libel,  tbe  Lord  Ordinary 
proceeds  on  the  numerous  precedents  cited, — particularly  Uer- 
bertson  and  Company  v.  Rattray,  June  12,  1793 ;  Oordoni  «l 
Milne,  February  13,  18^;  Allan  e.  Harrison,  Jannary  IS, 
1S2S;  and  Krasero.  Fraser,  Febtuaiy  26,  I82&.  The  title  of 
the  report  oF  Herbertson  and  Company  is,  *  the  decreet  of  an  In- 
ferior Court,  though  fundamentally  null,  may  be  lumed  into  a 
libel  i'  and  the  nullitv  in  that  case  being  in  defect  of  jurisdiction, 
was  certainly  aa  fun^mental  aa  possible.  There  are  also  earlier 
cases  to  the  same  effect ;  and  in  the  case  of  Allan,  tbe  qaeattoa 
occurred  in  the  reduction  of  an  Inferior  CouK  decree,  fbundad 
on  a  blunder  in  the  form  of  the  proceedings.  With  regard  to  ex< 
penses  In  the  case  of  Fraser,  tbe  Ordinary  had  found  e»emes 
doe  tatheauspcnderi  but  the  Court  altered  the  JAdgneni  m  tbat 
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point,  and  reserTcd  tfae  qoMlion  of  cxpentM  till  the  detennina- 
tion  of  the  eauae.  A*  to  tbc  future  eoone  of  procedure,  if  tbe 
interlocutor  btcomee  finil,  the  p*niei  uij  look  at  Caldwell  >. 
Campbell,  March  5,  18-29. 

The  iQspender  reclaimed.  The  Conrt 
"  Alter  the  Lord  Ordinary^  interloeutor  reclaimed  againit  j  and 
in  reapect  tbi  record  ii  doied  in  Ibe  action  oF  reduction,  find  it 
ineompetenE  to  turn  tbe  decree  under  luipennon  into  a  libel  t 
Remit  to  tbe  Lord  Ordinary  to  proceed  in  tbe  cause  a*  aball  be 
jiltt,  reserving  all  quettioiia  e(  ezpenie*." 

Suapender-i  A uthoritiei— Statute  1689,  c.  4.  Ersk.  IIL  3, 
17,  and  111,4.19. 

Chantet-i  Autharitie..— (2.)  Calder  «.  Calder,  iMtb  Decem- 
ber 1823.  (3.)  Herberwon  &  Co.  p.  Rattny,  I2tb  June  1793. 
Gordon  b.  Milne,  IStb  Febniarr  ie2£.  Heid  v.  Fraier,  4th 
Febroarj  1625.  Allan  ■>.  Morriaon;  Sbaw,  III.  42a  Fraier 
n.  Morriion;  Shaw,  IIL  590.  Semple  v.  Walker  j  Brown'a 
Supplement,  IL  457. 

Firat  Diniion Lord  Ordinary,  Moncreiffl— v^M.  Whighais  j 

Jdmea  Taylor,  S.S.C.,  Agent.  ^-<i(.  Coventry;  Robert  Wilaoo, 
S.S.C.,  Ajent.— Mr  Bell,  Clerk.— LC.  D.] 


iUl  Februars  1834. 

No.  S36.— A.  P.  Henderson,  Pursuer,  v.  Michakl 

GiLFiLLAX,  Defender. 

Frocesi — Eipenaea— Agent — A  de/mJar  kacing  ban  auoilntd, 
viib  eiprtitf,  and  Aaniiig  thereafter  obteaided, — Iht  Caurt  ai- 
lofceJ  decree  far  tlii  tzpemei,  ad  interim,  le  go  out  in  iit  agtnt'i 
namtf  ptwt  to  Muting  a  mandatory. 

The  pnr«uer  raiHcl  an  action  again»t  the  defender 
far  payment  of  certain  profensional  expenses  due  by 
him  to  the  pursuer.  Tlie  defender  was  asBoilxied  by 
the  Lord  Ordinary  in  December  1831,  with  expenaet. 
The  Court,  on  24th  May  1833,  varied  tbe  interlocutor, 
ao  a>  to  find  the  abvolvitor  only  in  fine  ttalu,  in  respect 
of  a  Bubsiating  judicial  reference,  but  adhered  quoad 
ultra,  and  found  additional  expense*  due.  The  aefen- 
der  absconded,  and  tbe  account  of  hit  expenses  having 
been  tax^d,  the  defender's  agent  moved  for  approval 
of  the  auditor's  report,  and  craved  decree  for  tbe  ex- 
penses in  his  own  name.  The  pursuer  prayed  the 
Court  to  supersede  the  motion, — 1.  Till  the  procedure 
before  a  jadicial  reference  waa  printed  and  boxed; 
ttnd  II.  'Till  a  responsible  mandatory  was  listed,  in 
room  of  tbe  defender,  who  had  left  Scotland  in  Sep- 
leinber  18S3,  notour  bankrupt.  Answered — It  i«  the 
■sent  who  is  interested  in  the  expenses;  and  if  GilSllan 
himself  had  been  present,  he  could  not  have  objected 
to  decree  being  taken  in  name  of  his  own  agent.  Re- 
plied— There  cannot  be  a  decree  withouta  principal. 

The  Court  granted  the  prayer  of  the  note  as  to  print- 
ing and  boxing-,  and  sisting  a  mandatory,  but  at  tbe 
same  time  approved  of  tbe  auditor's  report,  and  allow- 
ed tbe  decree  to  vo  ont  iir  name  of  the  agent  of  the 
defender,  and  to  be  extracted  ad  interim. 

Second  Diviiion Act.  Cuningbame — Alt.  Dean  of  Faculty 

(Hope).— C.  F.  Davidaon,  and  Wothenpoon and  Mack,  W.S., 
Ageott.— Mr  Thomaon,  Cleik \J.W.H.'\ 


2\tt  Fehruary  1834. 

Mo.  S37. — John  Kireland  &  Manoatokiks,  Pur- 
ser*, V.  William  Cavsu.  &  Robert  Allan,  l>e- 
fendtrt. 

Proceia — Partiea,  Calling  of — Seqnettrstion—^  parts  Anixg 
■cfkirvd  TigKt  lo  Uii  property,  luptriority,   and  pott  rtiUt  and 


fiti-duliei  ef  an  tUatt ;  and  kavh^  oiltiiltd  decree  afainU  the 
tnutn  tfa  le^etlraltd  eotnpaay,/tr  paj/mnt  afthi  renli  of  a 
part  of  laid  eilale,  and  for  cerlain  ftu-duliti  i  and  the  Irtuttt 
Aaung  diid  bankrupt,  and  an  ac^ien  haBing  been  broaglit  i^rnit 
Ijfio  of  the  crediton  who  ranked  on  laid  company^  etiate,  ahittt 
tipaardi  of  one  hundred  hail  ranitd,  moit  ofithout  he  knev,  and 
had  intimated  to  Ihem  their  liatiliiif — Held,  thai  he  wot  bound 
10  call  aU  the  endilon  he  knea — and  proau  titled  accotiiitigb/. 

On  the  lit  May  1804,  Mr  Crawfurd,  of  Climpy, 
let  to  Messrs  Wilson  and  Sons,  of  the  Wihontown 
irun-works,  a  [ease  of  certain  coni  for  sixty  years,  at 
£200  of  yearly  rent  after  tbe  fint  fire  yean.  In 
November  1807,  Mr  Crawfurd  also  feued  to  them 
two  portions  of  bis  said  estate — tbe  first  of  about 
one  hundred  acres,  at  £110  of  annual  feu-duty,  and 
the  other  at  a  fen  of  £5  a-year.  The  WiUontown 
Company  became  ambarraiaed,  and  in  1812  were  se- 
queatrated,  and  Mr  Bristow  l-'raser,  W.S.,  was  elected 
trustee.  The  trustee  kept  the  works  going,  in  order 
that  they  might  sell  more  advantogeonsly,  and  with  • 
view  to  preserve  the  machinery,  wbich  would  have 
gone  into  disrepair  if  the  works  had  stopped.  About 
one  hundred  creditors  ranked.  The  defenders,  Messrs 
Cadell  and  Allan,  were  creditors,  and  elected  com- 
missioners under  the  sequestration.  The  iron-works 
were  thereafter  sold  :  Btit  the  coal  lease  and  feu  could 
not  be  disposed  of,  and  were  in  IB18  abandoned  by 
tbe  trustee.  The  pursuer's  father  and  others  pur- 
chased the  lands  of  Climpy  thereafter,  and  obtained 
right  to  the  lease  and  feus,  and  in   1820  brought  a 


tenant  and  vassal.  Fraser,  in  the  meantime,  became 
hankrnpt,  and  resigned  his  office,  and  Archibald  Gib< 
ton,  acconntant,  was,  in  March  and  April  1829,  elect- 
ed and  confirmed  trustee.  In  this  action  the  pursuers 
were  succetsful  on  17tb  May  ISSl,  and  the  judgment 
was  (_antea.  Vol  V.  p.  322,)  affirmed  on  appeal  on 
25th  March  1833.  The  estate  having  been  nearljr 
exhausted  by  preferable  claims,  and  tbe  costs  of  tna- 
nagement,  tbe  creditors  contributed  to  defray  the 
expenses  incnrred.  The  pursuer,  as  heir  of  bis  fa- 
ther,  and  assignee  of  tbe  trnstee  and  commiMionera 
on  Crawfurd  of  Climpy's  estate,  brought  an  action 
against  tbe  defenders  in  August  1833,  concluding  for 
payment  of  £6995  of  aocuinulated  arrears  of  rents  and 
fflu-doties  from  1819  till  Whitsunday  1833,  and  aI«o 
for  payment  of  the  said  rent  of  £200  yearly  for  the 
said  coal,  till  the  expiry  of  the  tease.  Tbe  summons 
then  concluded  against  tbe  defenders,  conjunctly  and 
severally,  for  payment  of  the  said  feu-duties  of  £110 
and  £5,  yearly,  and  in  all  time  coming  after  Whit- 
tunday  1833.  Mr  Allan  having  died,  bis  son  was 
listed.  la  limine  it  was  pleaded — f.  The  conelnsions 
of  the  action  being  directed  against  the  defender  and 
the  late  Mr  A  Han,  and  one  of  tliera  against  them  con- 
jointly only,  it  is  incompetent  to  insist  against  the 
defiender  alone. — II.  All  tbe  proper  parties  have  not 
been  called. 

Lord  Medwyn,  on  Itb  February  1834,  prononnced 
this  interlocutor : 

"  Sustains  tbe  preliminary  defence,  that  all  the  proper  parties 
have  not  been  called:  Siata  proceaa  till  the  proper  paitiei  are 
called ;  and,  in  reapact  tbe  purauera  state  they  are  not  to  se- 
qaleace  in  this  judgoient,  finds  (hem  liable  in  expentea,"  lie. 
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The  pmnmet  raeUIned.     At  adnuBg, 

Lara  Jutlicf-acrt,  «aid,  he  bad  no  difficulty  in  tbe  raie.  The 
Lord  Ordinary'-!  intcrlorular.  in  bin  npiniun,  was  welt- founded. 
The  purfiiei's  own  lummans  (p.  19),  where  he  states  he  had 
eniboHied  his  aj^nt  to  write  to  all  the  creditors  who  had  ranked 
on  Che  Wilsontown  estate,  contained  a  good  answer  to  the  pl«H, 
that  he  did  not  know  at!  the  creditors  who  had  ranked.  He  had 
B  full  Icnowledge  of  them,  nnd  intimated  his  intention  of  pro- 
ceeding againfiC  tliem  all.  It  was  a  clear  Uatement  of  what  he 
knew  CO  be  bis  dutf.  It  would  not  do  to  coaie  and  lay,  he  wai 
B  third  pqrCf ,  and  did  not  know  the  creditors,  and  it  would  be  a 
hardship  to  asj  he  rauat  cite  them  alt.  IF  the  tcugtee  bad  re- 
fssed  to  give  all  the  names  of  the  creditors  who  had  ranked,  ho 
cnutd  huTe  conie  to  tbii  Coon  and  got  tbe  names.  But  lie  did 
know  them  all.  la  the  interlocutor  of  Lord  Medwjn,  in  the 
former  case,  Hdhered  to  bj  the  Court,  and  affirmed  on  ippeali 
there  wu  no  Itnding  agsinst  indiTidual  ereditora  as  liable.  The 
summons  in  chat  caie  concluded  only  against  tbe  trustee.  Reid'a 
case  was  special,  and  not  apptieable.      There  tbe  creditors  ap- 

Sinted  tbeir  own  agent  to  carry  on  the  manuFarture  of  yam. 
B  was  not  the  trvsCee.  In  tbe  Ktion  which  followed,  tbeerC' 
dilors  were  CBtled,  but  not  the  managei.  Nor  was  the  case  of 
Hamilton  applicable.  The  law  agent  in  a  sequestration  is  not 
an  officer  oF  Court,  nor  recognised  by  tbe  Statute.  Great  And 
grave  questions  as  to  personal  liability  were  faereinmlved.  Up- 
wards of  a  Itnndred  creditors  tiad  ranked  on  the  estate.  It  would 
not  do  to  call  only  two,  md  tie  them  neck  and  heel  before  h« 
called  the  others. 

Lord  Gltnlte  said,  the  pursuer  asmmed  that  all  the  cre^ton 
were  liable,  and  bis  libel  was  grounded  on  that  liability.  Here 
tbe  question  arose  ouc  of  the  ordinary  course  of  the  seqnestra- 
tlon,  and  it  was  impossible  to  say,  before  we  get  to  tbe  merits, 
whether  tbe  erei!itor«  wefe  liable  i/ro  rata,  or  tii^Mli  i»  latidum, 
or  tuklrfiariV.  The  case  could  not  be  gone  into  wittunit  calling 
kll  tbe  cirdicor*.  The  pursaet  stated  cbut  there  were  a  number 
of  creditors.  Suppose  it  was  sud  there  wot  a  decree  against  a 
company,  and  an  individual  partner  was  called  on  to  pay,  and  be 
said  there  was  no  such  decree  against  the  company,  then  all  the 
other  partners  of  the  company  would  require  to  be  called.  So 
in  this  case  all  the  other  creditors  whom  tbe  punmtr  knows,  and 
hM  said  are  liable,  must  be  called. 

Lord  Marttnsie  (in  alnence  of  Lord  Meadowbaok)  said,  he 
did  not  think  the  authority  of  the  case  of  Jobnttone  could  be 
shaken.  He  could  draw  no  distinction  between  that  case  and 
the  present.  All  tbe  creditors  were  liable  conjunctly  and  seve- 
rally. In  taking  a  decree  against  s  company,  you  were  not 
bouad  to  all  all  tbememtierBof  tlte  company.  Tbe  pursuer  was 
not  iMiiDd  to  call  every  possible  defender,  but  he  was  bound  to 
call  all  tbe  creditors  that  he  knew,  and  bad  intimated  were 
liable.  The  Lord  Ordinary's  iateilocutot  did  not  go  beyond 
that 

The  Court  tdliered. 

Purmera'  Antboritiea. — Jobnstone  v.  Amott,  leth  Junt 
1832;  S.  ft  D.  Hamilton,  1 1th  March  1830  I  S.  &  D.  Reid, 
Slat  February  leSS;  S.  &  D„  I  Wilson  Sc  Shaw,  417.  Hop- 
kirk,  -M  June  1837;  S.  and  D.  Dewar,  2Sd  February  1831  ; 
a.  and  D.     Johnstone, 23d  January  1830;  S.  and  D. 

Defenden'  Authorities,  W  npra. 

Second  Division Lord  Ordinary,  Medwyn Aci.   Dean  of 

FWculty  (Hope),  Cuninghame,  and  Milne;  Greig  and  Morton, 
W.S.,  Agenu. — ju.  Rulberfnrd  and  Duijop ;  John  Kermadc, 
W.S.,  Agent.— Mr  Thomson,  Cler]i,—lJ.ir.H.] 

2Ut  February  1634. 

N«.  23S. — Robertson  &  Compant,  Advocator*,  v. 

John  Drysdalb,  Respondeut. 

tjindlord  and  Tenant  —  Seqnestmtton — Tacit  Relocation — ji 
lettanl  Ancjng,  bj)  teller,  rtnaunctd  poittnUm  rf  certain  lofii,  onrf 
tequetiralion  far  IhtreAl  having  htm  vied ;  aHdihe  tenant  hating 
after  Hut  eantinued  to  tccup^  them — HcM,  in  a  lecond  lefuritra- 
(ion,  that  tacit  rtifctuian  Jiad  Ini.-n  flace,  and  that  Ihi  ponetain, 
^Ur  tiujlrit  ttJiitUration,  wot  nM  mmfntltory. 


and  allawB  to  tbe  defenders  a 


Om  the  23d  M».y  1829,  the  rMfw«deiitl«t  eeruia 
lofts  in  Leilh  to  the  advocators,  foe  on*  Tear  froai 
Whrtsuudajr.  The  land!oi4  bouml  hiiwetf  to  nphoid 
the  premiaea  in  a  tiufficient  water-tight  eonditioii.  On 
the  7th  AuKuat  1880.  the  adroeaton  wrote  to  the  re- 
spondent that  the  roof  waa  not  aufficient ;  that  the 
gniia  in  the  Jofta  had  been  ii^jitred  by  the  rain  ;  aad 
Mating  that  the  iefu  would  be  ^i*en  np  to  fain  aa  they 
were  emptied.  On  the  2d  August  1831,  the  respon- 
dent presented  a  petition  to  the  Sheriff*,  and  obtained 
■eqoeHration  of  the  grain  in  aaid  lofbi,  in  lecnrity  of 
the  renU  from  Whitaaoday  1830  to  Whitsunday 
18SI.  The  advocators  opposod  the  tequeetration,  and 
their  grain  remwiied  in  the  lofta  till  August  IS3I. 
An  advocation  wa«  brought,  hot  afterwarda  abandoa- 
ed.  A  second  tequestration  was  obtained  for  the 
rent  to  become  due  at  Wbitiooday  1832.  Tho  She- 
riff, on  1 3th  May  1 833,  prononneed  this  Interlocator : 

"  Finds  that  the  defenders  baring  ehoaen  to  allow  their  graia 
to  remain  in  the  premises  for  which  rant  is  claimed,  for  a  con- 
siderable period  after  Whitsunday  1831,  although  they  had  it  ie 
their  power  to  remove  it  long  before  that  term,  by  finding  can- 
tioD  or  making'  consigmtion  judicially,  tbey  ara  liable  to  pay 
rent  for  the  premises,  fot  tbe  your  tram  Whitsunday  18-il  to 
Whitsunday  1832,  at  the  rate  claimed  in  the  petition,  being  tbe 
— -  '—  the  immediately  preceding  year;  and  that  the  grain 
a  in  the  premises,  at  any  time  between  Whitsunday 
itui  >iiu  Whitsunday  1892,  was  hypothecated,  and  subject  to  he 
sequestnted  for  payment  of  that  year's  rent :  Allows  to  the 
pursuer  a  proof,  that  tbe  grain  taken  up  on  Ae  invaatory  by  the 
clerk  of  Court  was  within  the  premises  during  that  year, 
._  ._  -L.  j.r„j ijuncl  probation,"  &c. 

Thii  indgment,  on  a  reclaming  petition,  was  adhered 
ta;  and  Mpssri  Kwbertson  and  Company  presented  a 
bill  of  adrocation,  pleading — I.  The  defenders  having 
in  due  time  intinoated  their  ir\tentiun  to  remove  frx>m 
the  pursuer's  premiaes  at  Wbitsnndiiy  1U3I,  are  not 
liable  For  the  next  year'*  rent,  on  the  ground  of  tacit 
relocation.— II.  The  circuiDitaoee  of  part  of  the  de- 
fenders'graio  having  remained  in  the  premises  after 
Whitsunday  1831,  cannot  infer  liability  agaiut  them 
for  the  rent  of  the  following  year,  in  respect  that  it 
was  detained  there  by  force  of  the  porsuer'a  aeqnes- 
tration,  and  not  voluntarily  by  tho  defenders,  with 
the  view  of  poMessing  the  p remit m. — 111.  Tbecar- 
ouraatonoea  of  tbe  cose  stated  in  tho  record,  particu- 
larly the  ofier  of  consignation  made  prior  to  tbs 
term,  with  the  view  of  putting  an  end  to  the  seqoee- 
tration,  and  which  was  refused,  must  prevent  th« 
Bubseqoent  non-removal  of  the  grain  till  after  the 
term  from  having  tho  effect  of  subjeetiag  the  de- 
fenders in  liability  for  the  next  year's  reat. — IV. 
The  utmost  extent  to  which  the  defendera  can  ba 
justly  made  liable,  is  for  •«  fair  and  proper  rent  for 
the  period  of  the  actual  oocopancy  of  the  pramiaea 
after  Whitsanday  1831,  particularly  as  it  is  quite  cds- 
tomary  in  Leith,  and  a  general  practice  in  the  grain 
trade,  to  take  premises  by  tbe  veek  or  menth  ;  and  to 
this  extent,  a  tender  of  rent'bas  been  made  to  the  pur- 
suer, and  refoied. — V.  Tbe  grain  attached  by  the 
pursuer  was  not  liable  to  be  sequestrated  aa  hypothe- 
cated for  tlie  year's  rent  olBimed,  and  sequestration  of 
it  was  incompetently  awarded  by  the  tiherifil — VI. 
The  sequestTBtion  by  the  pursuer,  in  the  whole  cir- 
cumstances of  the  case,  was  nimioui,  oppreauve  and 
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B  pro'prielar  does  nut  execute  ft  Wftifring  -oe  tatimstmi 
I^Mnit  k  tCTHtnt  tfi  r«mtf*«,  and  the  ^mairt^loes' not 
•renouaoe  or  g-ive  up  t}ie  positessiun  to  the  laudlurd  in 
pruptir  time,  ilie  parties  ate  held  to  tiBT«  enter«i)  upon 
ft  tieir  tndc,  wpsn  the  lAine  con^itiuns  hs-  the  former. 
' — 11.  If  a  tenant,  notw-tthntunding  hn  rewonoiBtimi, 
»till  oontmne  in  the  mttural  |Hn»«Mioa,  withoat  'dio- 
turbanoe  from  the  landlord,  ftre  tanaot  is  underwtoed 
1o  hxTf:  Bgatti  changed  hiH  pnrpbsei  and  tacit  relocation 
tnkes' jilace,  and  siibaists  ti^  a  new  renljncidlion. — II !• 
It  is  nut  relevant  tit  allege,  in  snppopt  uf  their,  pleas 
in  the  present  actiun,  tliat  such  posnexsioQ  aroie  fro« 
tfaittr  initlrility  to  make  payment  of,  or  to  omib!^,  or 
to  find  secnrlty  ^  the  arresm  of  rent  which  xren 
then  due  to  the  respondent,  and  in  seaiirity  of  which 
li«  liad  used  hU  right  of  hypothec 

Lord  Medwyn,  (ni  21st  January  18S4,  repelled  the 
r«BMnf  «f  M^TMation,  and  remUad  tbapUater  to  the 
Sheriff.     The  adTooatori  reddmed.     At  adviainj;, 

Lard  Juiiice-aerk  uid,  from  WhiLiundsv  to  Wbitsunda;  wh 
tbe  period  »f  letting  preai'net.  V  it  could  bsve  been  deoKiD- 
Etrsted  Cb>t  the  pouesainn  wu  com^ulfo^y,  tbere  would  bare 
t>een  sometliing  agBind  the  Lord  Ordinwy'*  interlocutor.  But 
the  advc»citora  wilfully  kept  poHession.  The;  could  hare  got 
free,  but  they  did  out  do  u  the  Sheriff  dllowed  them.'  He  would 
ndhere. 

Lot-l  Glealti  irss  of  the  rame  opinion, '  In  a  rural  tenwnent, 
if  B  letter  wu  written  poiitivelr  giving  up  poateiuon,  aod  the 
tensnt  Mill  nlained  it,  tacit  relocation  Would  lake  pkce.  The 
BHine  in  ■□  utbaw  tenenieiil.  There  sppeared  to  ure  been  no 
compulsion. 

The  Conrt  sdbered. 

Second  Division Lord  Ordinny,  Medwyn Ja.  K«af  and 

Cowanj  John  Robertson,  ^V.S.,  Agent — jllt.  Dean  of  Fa- 
ciiU;( Hope)  and  WUliam  Betl  ;  John  Wight,  W.S.,  Agent- 
Mr  EoDwid,  Clerk [J.  IV.  H.] 


22d  February/  18S4>. 

No.  239.— William  Rein)T,  W.S.,  Commm  Agent 

in  the  ranking  ofKillom,  Petitioner. 

Proecw — Ruikiagand  Sale — TluCouTinfiuai.iiiaTBitkimfaitd 
nit,  la  auliBriie  mhjeeu  lo  be  mid  at  Gimso¥>,  though  (fwcial 
rcrunu  anv  Uattd,  hit  aUoaitit  tkt  taletoprcctcd  intbi 


Tbe  petilioifer  presented  an  application  to  the  Court, 
■Utinp,  That  the  late  Captain  WUliam  l^^iggo  hod 
■nccoedod  to  the  estate  of  Kitlont,  which  belongwl  to 
the  deceased  Mr  JsmesFugg'D,  hisfallier:  That  a  rank- 
ing and  talehadbnenbrought  uf  tlieeatate,  butapiecs 
of  building  ground  inG]a«gow,Ln  wtiich  Jtunet  Fuggo 
had  died  lofeft,  was  not  at  that  time  known  to  belong 
to  the  CDinnoB  debtor,  Cnptain  William  Foggoi  That 
'ftrr  the  price  of  this  building  ground,  an  heritable 
bond  had  been  ffmnted  by  Jamev  Fo^o  to  the  sel- 
lers, who  had  adjudged  his  estate  for  payment  within 
tfaree  years  of  hi«  aealli,  and  thus  auquired  a  prefer- 
ence orer  the  creditors  of  tbe  «on,  in  oonaeqaeiMe  of 
which,  the  common  agent,  under  the  fanotion  of  tbe 
Lord  Ordinary,  took  nn  assignation  to  tbe  bond  for 
behoof  of  the  creditors,  and  paid  the  amonnt.  The 
"building  ground  had  been  previously,  in  terms  of  a 
minute  presented  to  tbe  Lord  Ordinary',  added  to  tbe 
ranking  and  sale :  That  the  value  of  the  ground  waa 
nht^Vtmr  pnMpeatire,  being  bur dtmed  with  a  beary 
fcB-dnty,  (to  tint  inilem  the  property  was  sold  n  well 


■1  A*  bond,  no  «ale  cotild  be  eCevted  t«  •drantags : 
Tlwt  the  bond  ooMained  a  power  of  sale,  bat  the 
place  uf  sale  was  limited  to  Glasgow,  and  n  point  «f 
fiwt,  it  was  there  only  where  the  ad^tatioa  of -the 
f^iwnwd  for  being  Wilt  upon  wm  knewn,  tint  a  proper 
price  for  it  could  be  nfataineil :  ThMaldMMighCbe  irr«- 
perty  of  the  ground  fell  under  the  ranking,  the  right 
to  the  bond,  properly  speaking,  did  not  so,  but  stood 
vested  in  the  common  ageut  as  trnstee  for  the  credi- 
tors, bat  -that  as  it  would  be  highly  inexpedient  tn 
*epat«te  these  rights,  th«  present  spplicati on  httd  been 
made  fur  aatfaority  lo  sell  thti  ground  at  Glasgow, 
af^er  advvrtiitement  in  terms  of  tbe  hand,  and  suiA 
other  advertisement  as  the  Coart  might  appoint. 

The  petition  was  reaitted  to  Iiwrd  Fiillerton,  awl 
Us  Lonkhip  reported  that  there  was  no  dif«ot  pre- 
cedent for  authorning  the  sale  to  take  place  elsewhere 
than  in  Gdinbargh  :  That  in  one  case,  such  authority 
had  been  refdsed  :  That  in  another  cane,  mentioned  in 
a  manuMri|it  of  Mr  Tait,  the  Court  were  said  to  bam 
thoa^bt  4t  competent,  b«t  there  appeared  to  be  mo 
case  HI  which  antbority  had  be«n  granted. 

Loril  militi I  think  we  cannot  grant  wsrrBni  Co  lell  at  Glas- 

gow.  If  we  do,  we  will  kave  similar  appIicationB  in  every  case. 
All  litigation  ought  to  be  avoided  about  Che  place  of  rale. 

Lord  Sidgrag. — There  ii-ona  way  in  whidi  the  thing  may  ba 
done,  viz.,  1^  the  cpminonagent  getting  the  autfaorityof  Che  cre- 
ditors, and  selling  iit  Glasgow  in  virtue  of  the  band,  witb but  the 
ItitA-vention  oF  the  Court  it  all.  But  if  the  ground  ba  sold 
nnder  the  bond,  it  goes  with  all  the  burdens.  A  tir  betlEt  title 
wonid  be  given  1)f  ■  siting  judicially  here. 

Lent  Craigia — I  am  ^ainat  gmting. 

Lord  CUliet, — If  the  heritable  creditor  ha*  a  power  of  sale  by 
tbe  bond,  he  cannot  be  deprived  of  ic, — but  the  application  bere 
1*,  for  warrant  for  a  judicial  sale  ;  and  if  such  a  gala  is  to  taiie 
plare,  it  must  be  in  the  usual  way.  Tbe  common  agent,  as  Id 
ri^  of  the  bond,  may  sell  at  Glasgow.  We  cannot  prevent 
hint,    fint  be  U  here  applying  as  common  agent. 

The  Conrt  refused  to  nathurise  the  sale  at  Glasgow, 
but  allowed  it  to  proceed  in  tbe  osual  way. 

First  Divifion.  — ^cJ.  CbiiMJsoD;  Williain  Reni^,  W.S., 
Agent — Mr  RoUand,  Clerk [G.  £.] 


22d  Februartf  1834. 

No.  210. — Mrs  iPoole  &  Hcsbakd,  k  Mandatoht, 
Purtuert,  v.  John  &  Wiu.iam  Amdbmoh  and 
Otbbks,  DefmiUft, 

Sueeeasian-Proviaiaosto  Younger  CbJldTm—UoTlis  Causa  Sat. 
tlamant — lasolvency — A  fatlier  kmittg,  fy  a  Oaal  nmrrttitig  Mt 
inabiUly./n/m  infirmUg,  lo  attend  lo  kii  affaiti.coKBegtd  ■■  kit 
liftiime  liu  whole  properly,  htrilabit  atul  mortabla,  t»  hii  ion ;  l«/. 
For  payment  of  hit  debit ;  and  H,  For  paymtnt,  oul  of  the  rever. 
tion  qflietilale,  of  certain  pmltiont  to  thr  younger  ekildrtn,  de- 
tlarvl  lo  bi  pagabit  afitr  tkefalhtr't  death  ;  tbe  ton  baving  tditn 
pottatitii,  mtiwilhoiU  paging  all  Uifatktr'i  debit,  grmntedto  lit 
fOiMfer  cAtUrvBois  btribMt iMMTilg Jbrihtir frotimeiti.  oaertt 
parloflhejalhtr'leilate;  andkamag  diedttonaj)er,iiuolteiil — 
Held,  not  the  heritable  leeuniy  could  not  enablt  Iht  younger 
children  lo  compete  vilh  the  oneroui  crtdilen  of  the  father  i 
and  that  bating  drawn  lAe«  provitioni,  and  tbertupon  aiOgn. 
ed  Ibeir  Mc»ritg,  they  -mirt  liable  in  repetition  to  Ibefallut't 

Tbe  late  Captain  Tinn^n,  of  Peartree,  beqneatbed 
to  bis  grandniece.  Miss  Lucy  Finnan,  a  legacy  of 
£200,  which  she  bequeathed  in  liferent  to  her  mother, 
Mrs  Poole,  the  porsuer,  and  In  fee  to  Mrs  Poole'a 
ton  -and  daughter  by  her  marriage  with  Mr  PoolC' 
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Robert  Anderson,  of  Stroquhnn,  realised  the  laccea- 
sion  of  Captain  Finnan,  retained  the  legsey,  and  for 
■erenJ  year*  paid  the  intereit  due  on  it  to  Miis  Fin- 
nan. In  July  1825,  he  executed  a  dixpositton  and  let- 
tlement  in  ikronr  of  hii  eldett  son,  Jamet  Anderion, 
containing  the  following  narratire : 

"  That  I,  Robert  Anderson,  Eiq.  of  Stroqutisn,  eoniidering 
it  to  be  >  dutj  incumbent  upnn  me,  for  the  welfare  of  m;  fa- 
milf,  to  make  a  lettlement  of  mf  affain,  and  canaiderin^  that  I 
mm  indebted  and  awing  several  debia  and  lumi  of  monej',  both 
heritable  and  moTeabIc,  and  that  I  am  unable,  from  old  age  uid 
infirmll;,  to  attend  to  mv  affaira,  hare  tberefore  retolved  to  exe- 
cute tbe  ditposilion  and  settlement  under-written  :  Tberefore, 
wit  je  me  to  hare  gircn,  granted  and  diiponed,  u  I  do  herebj, 
with  and  under  the  conditiona  and  provisions  after-ipedfied,  gire, 
grant,  auign  and  ditpone,  to  and  in  favour  of  Jamea  Anderson, 
my  eldeat  ion,  and  to  hia  beira,  diaponees,  and  aaaigneei,  wbat- 
aoever,  heritably  and  irredeemably,  all  and  sundry  lindi,  heri- 
tagea,  teinda,  adjudirationa,  and  DIber  bentable  aubjecta,  and  all 
gcKxla,  gear,  debta,  heritable  or  moveable,  suma  of  monej,  and 
other  effects,  pertaining  or  belonging,  or  wbich  shall  perlsin  and. 
belong,  or  be  addebled.  resting  and  ovring  to  me  at  the  time  of 
■nj  dcceMe,  with  tbe  wbole  voucbert,  initructiona  and  convejr- 
aneea  thereof,  writs  and  deeda  granted,  and  diligence  and  execu- 
tion uaed  and  obtuncd  for  payment  and  aecurit;  of  tbe  aaid  debta 
■nd  effceta  now  belonging  to  me,  or  which  may  pertain  or  be- 
long to  me  at  tbe  lime  of  my  death. " 

The  deed  then  conreya  to  James  Anderson  the 
whole  of  hii  father's  property,  hoth  heritahle  and  move- 
ble,  lit,  under  the  declaration  aborc- mentioned,  of 
paying  all  the  father's  lawful  deht»;  and  :i^,  after  pay- 
ment of  his  debts,  under  tbe  burden  of  paying,  ont  of 
the  revenion  of  the  estate,  to  his  younger  children,  the 
defenders,  in  certain  proportions,  the  sum  of  £4:f00  nt 
the  second  terra  of  Whitsunday  after  the  father's  de- 
cease. Under  thiscMnreyance,  James  Anderson  took 
possession  of  his  father's  property,  and  in  October  1826 
executed,  in  favour  of  hia  brothers  and  sisters,  tbe  de- 
fenders, an  heritable  bond  over  the  estate  of  Stroqahan, 
insecurity  of  the  said  proTisions.  Subsequently,  James 
Anderson  executed  an  absolute  conveyance  of  bis 
whole  estates,  including  Stroquhan,  in  favour  of  the 
Bank  of  Scotland,  who  paid  up  the  defenders'  provi- 
sions, and  received  assignations  to  the  securities  held 
by  tbem.  Robert  Anderson,  the  father,  died  in  the 
beginning  of  1829,  His  son  James  died  in  Noremher 
1 828,  in  a  state  of  insolvency.  In  May  IH32,  tbe  pre- 
sent action  was  brought  by  Mrs  Poole,  for  payment 
of  the  legacy  of  £200,  left  by  Caputo  Finnan,  and  in- 
tromltted  with  by  Robert  Anderson,  against  the  de- 
fenders, as  having  drawn  rratuttouM  provisions  oat  of 
the  said  Robert  Anderson  s  estate,  and  thereby  made 
themselves  liable,  in  lo  far  as  lucrali,  in  payment  of 
his  debts.  In  defence,  it  was  maintained,  'That  Robert 
Andenofl,  at  the  time  he  executed  the  conveyance  in 
fiivour  of  his  son,  was  perfectly  solvent:  That  the 
provisions  to  the  defenders  were  moderate :  That  at 
the  time  James  Anderson  executed  the  bond  of  pro- 
vision in  their  favonr,  he  also  was  quite  solvent :  That 
tbe  bond  of  provision  was  further  on«raiM,  in  respect  it 
was  made  a  condition  of  James  Anderson's  right  to  tbe 
estates,  that  be  should  undertake  the  burden  of  pay- 
ing tbem.  For  tbe  pursuer  it  was  contended,  'That 
the  debt  now  claimed  by  her  was  due  by  the  father, 
Robert  Anderson  :  That  tbe  settlement  in  favour  of 
the  SOD  was  a  morlit  cauta  seUlement,  and  burdened 


in  primiivnAt  payment  of  all  Robert  Anderson's  debts, 
ineluding  the  pursuer's :  That  tbe  defenders,  in  all 
reapecte,  were  gratuitous  disponeea  of  Robert  Ander- 
son, apd  only  entitled  to  their  provisions  out  of  bit 
estate,  af^er  paymeut  oi  his  debts. 

The  Lord  Ordinary,  llth  July  1833,  pronounced 
this  interlocutor  and  note; — • 

"  The  Lord  Ordinary  having  heard  parties'  procnrBtors.  and 
thereafter  coniidered  tbe  eloaed  record  and  whole  process,  Re- 
pels the  defencea,  and  decerns  sgiinat  the  defendera  in  terma  of 
the  conclusionB  of  the  libel:  Finds  the  defenders  liable  to  tbe 
pursuer  in  eKpenaes,  of  which  appoints  an  account  to  be  given 
m,  and  when  lodged,  remits  to  tbe  auditor  to  tax  tbe  aame  and 

"  Note The  diiposition  by  Mr  Anderson,  senior,  to  Mr  An- 
derson, junior,  proceeds  on  a  narrative,  that  it  was  hia  duty  lo 
make  a  aettlement  of  his  affairs,  and  that,  from  infirmity,  he  wu 
unable  to  attend  to  his  sffairs  ;  and  is  a  general  dispoaition.  not 
only  of  all  that  Mr  Anderson,  senior,  had  at  the  ttme  of  the 
disposition,  but  of  all  he  was  Eo  have  at  the  time  of  his  desth, 
with  a  nomination  of  Mr  Andenon,  junior,  **  executor.  It  does 
not  bear  to  be  granted  in  trust  for  hia  crediton  or  younger 
children,  or  under  sny  real  limitation  in  their  favour,  but  it  binds 
Mr  Anderson,  junior,  to  pay  his  father's  debts  out  of  sDcb  re- 
version Bi  should  remain,  and  after  paying  these  debts,  to  pay 
certain  proviaiona  to  his  wife  and  younger  children  after  tbe 
father's  death,  and  to  pay  lo  the  htber  bimaelf,  the  profit  arising 
from  this  residue  during  bis  life.  The  deed  afterwards  speaks 
□f  the  son  as  having  the  management  of  hia  father's  estate.  It 
was  while  bis  father  waa  still  alive,  and  while  he  was  acting 
under  such  a  deed  as  this,  that  Mr  Anderson,  junior,  thought 
proper,  without  having  paid  or  secured  ait  his  father's  debts,  to 
grant  heritable  areurily  to  tbe  younger  children  for  their  pro- 
visions ;  and  after  that,  he  dilapidated  his  father's  estate,  by 
granting  rights  over  it  for  his  own  debts,  and  then  died  before 
his  father,  leaving  part  of  his  father's  debts  unpaid  and  uiw- 
cured.  The  Lord  Ordinary  thinks,  that  part  of  hia  father's 
debt  waa,  neverthelesa,  at  the  time  of  hia  death,  as  well  as  at 
the  time  of  his  father's  death,  preferable  on  the  father's  estate 
to  the  younger  cbi Id rens' provisions,  and  that  neither  the  Other's 
credilora,  nor  tbe  father  himself,  demanding  payment  of  his  debts 
out  of  bis  estate,  coutd  have  been  excluded  by  the  aecnrily 
granted  for  these  provisions.  These  were  not  grvnted  as  ab- 
solute gifts,  but  ss  Rhildrens'  provisions,  pnyable  out  of  the  re- 
veraion,  after  payment  of  the  father's  debts,  and  after  his  death  ; 
and  whatever  security  the  son  might  grant  for  them,  to  the  effect 
of  excluding  his  own  creditors,  yet,  as  in  referenre  to  tbe  father 
and  his  creditors,  they  remained  childrens'  pnvisiont,  payable 
only  after  all  tbe  onerous  debts  of  the  father.  This  waa  Ibeir 
nature  and  express  form,  which  could  not  be  taken  sway  by  tbe 
grant  of  an  heritable  security  for  payment  of  them  by  the  eldest 
sou.  during  bis  Other's  life.  If  such  was  the  aituation  of  thii^ 
at  the  death  of  the  eldest  son,  the  aubsequent  death  of  tbe  fistbcf 
shortly  after,  while  nothing  more  bad  been  dons,  could  not  m^e 
any  change  in  the  relative  titnation  of  his  eredilora  and  his 
younger  children.  The  provisions  to  tbe  younger  children,  tbeo, 
indeed,  became  not  only  secured,  but  payable  at  •  Gxed  term, 
but  still  they  remained  only  the  proviaiona  of  children,  payable 
out  of  tbe  reversion  of  his  property  after  payment  of  tbe  father's 
debts.  In  short,  this  aecnrity  waa  like  an  Inhibition  uainst  tbe 
eldest  son  by  the  younger  children  during  tbe  father's  life,  valid 
against  hia  acts  and  conlractiona,  but  of  no  avail  against  tbe 
prior  debts  of  his  father,  which  were,  by  the  very  deed  granting 
tbe  provisions,  made  preferable  to  these  provisions.  This  be- 
ing tbe  case,  tbe  defenden  holding  these  securities  for  their 
provisions,  and  now  stating  tbenselves  as  willing  to  be  ctm- 
sidered  inpart  cam,  ••  if  they  had  actually  received  payment, 
must  be  liable,  as  gratuitous  successora  of  their  father,  to  pay 
the  purauer's  onerous  debt,  which  is  of  an  amount  far  leaa  than 
the  provisions." 

Tbe  defenders  reclaimed : 


yGOQt^^.^ 
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trD«  qaestion  wu,  wbctber,  upon  i  proper 
MtllKinent,  tbe*  were  payable  out  of  the  rtvtriion  of  the  Tatber*! 
ntatc.  He  thougbt  it  clew  that  ihejr  were  only  payable  out  of 
that  revenion,  titer  payment  of  all  tbe  fathei'i  debts.  The  ae- 
curity  for  tbe  proTUions,  lO  plunly  granted  over  a  part  of  tbe 
father's  eitate,  rauM  not,  in  a  queition  witb  the  fatber'i  rredi- 
tora,  confer  any  adrantage  upon  tbe  defendera. 

Lord  Juliet-Clerk  concurred  in  thinking  tbe  proviaiona  only 
ctaimable  out  o[  tbe  rerersion  of  the  father'!  e«tate. 


The  Court  adbered. 

Second  DiTiaion Lord  Ordinarr.  Maekeniie. — ifet.  Ruther- 

furd.  Penney. —  ^((,  Janie»on.  Whigham;  David  Whigbao), 
W.S..  and  John  Forreater,  W.S.,  Agents.— B.  Clerk.— 
[If.  H.D.\ 


22d  Februars  1834. 

No.  241. — Henry  Cowan  Anr  OrtiERa,  Suspender$, 

V.  Tae  Maoistrates  of  Glasgow,  Chargers. 

Suipenaion —  Caution —  Coniignation. 
Thia  !«  the  aeqael  of  the  case  mentioned  antea,  p. 
S68.  The  -ludpendera  haring  oltimatelf  affreed  to 
consign  £400,  the  sotn  contained  in  the  charge,  the 
Coorl  remitted  to  the  Lord  Ordinary  to  pass  the  bill, 
on  conaignation  of  that  siiin  by  tbe  eutpenden,  antl 
the  arreKtmente,  to  tbe  extent  of  that  mm  by  the  char- 
gttre,  being  previouily  discharged. 

Serond  DiriaJoD. — Lord  Ordinary,  Moncrelff. — Jet.  P.  Ro- 
brrtMH),  Andersoa.— .411.  RuMell — W.  Duncan,  W.S.,  and 
Jemea  C  Beddie,  W.8.,  Agent).— [r.  H.  D.] 

2id  February  1834. 

No.  S42.— Jahes  Alezanpbb,  Purtutr,  v.  Jauks 

Bart  RAM,  Defender. 

PretCTJption — Accounta — (SrcuMtlanrii  in  which  the  triennial 

pmerifition  held  l»  Bppl^  lo  a  (aiu<-ii>nKyor'f  atcoual. 
Proeesi— EKpeniei — Sutnmona — /.  J  defender  haeiag  effireii, 

tveMually  found  due  by  tke  Court — Held  tnlilltd  to  modified 
expentet, — //.  Httd  incompetent,  in  a  jumnuiu  raiud  agnimt 
a  pnrty  Be  repreeenting  hie  decetued  brolkertto  condHile  for  pay- 
iiKiil  of  a  turn  alleged  ta  be  due  is  the  pariy  in  hit  iaditidual 

The  parsner, aIaod-«nrveyor  at  Kerfield,  In  Peeblea- 
ahire,  wat  profeasionally  employed,  on  aereral  occa- 
tiiuns,  by  the  defender's  brotKer,  a  writer  in  Peebles, 
and  the  latter  having  died  in  June  1827i  without  a  set- 
tlement of  acconnta,  and  his  brother,  the  present  de- 
fender, baring  taken  up  hii  snccession,  tbe  purauer,  in 
June  1828,  rendered  to  the  defender's  agent  in  Peebles 
an  account,  amounting  to  £21,  alleged  to  hare  been 
incurred  by  his  deceased  brother,  oummencing  12th 
March  1820,  and  ending6th  Pebraary  1H27.  Tbe  de- 
fender (ubaeqnently  appointed  Mr  Cormack  trustee  on 
hi*  brother's  estate,  who,  on  examining  the  pumuer's 
claim,  addressed  to  him,  26ib  November  1829,  tbe 
fvllawiug  letter : 

"  Sio — I  have  under  ronaidaration  your  claim  on  the  eatate  of 
the  lute  Mr  Murray  Bartiam  of  Langride.  Your  account  com- 
mence* in  Cbey«rl830.  But  I  find  amongal  Mr  BartTom'a  paper* 
■n  account  diicbarged  by  you  at  I2tb  December  1826,  fotbuiineia 
done  in  1622  and  1823 ;  and  therefore  1  cannot  now  admit  of 
claim*  being  nude  on  Mr  Bartram  of  an  older  date  than  thi*  ac- 
count, aa  the  presumption  fa,  that  any  prior  cluim*  which  you 
might  bave  againit  Mr  Birtram  had  been  aettled.  I  trill  aoon 
aend  your  account  to  Mr  Welib,  Sheriff-clerk,  PeeUea,  and 
direct  bim  to  pay  your  cbargea  aubtequeut  to  February  I823i 
alihougb  1  caiiuut  help  obierving,  tba^  under  alt  tb«  cimun- 


■  to  be  high  for  the 

1'he  pursuer,  dissatisfied  with  thia  offer,  brnugbt  the 
present  action  against  tbe  defender,  in  which  be  con- 
clnded  for  payment  of  £22,  Is.  as  due  by  the  defender's 
brother,  including  on  item  of  £1,  Is.,  alleged  to  hare 
been  incurred  on  theemployment  of  tbe  defender  him- 
self, on  lath  May  1828,  and  periodical  interest  up  to 
the  7th  December  1832,  making  in  all  £32,  9s.  In 
defence,  it  was  makitained,  That  the  accounts,  so  far 
aa  applicable  to  business  done  previous  to  1823,  wai 
cut  off  by  prescription,  and  the  presumption  of  pay- 
ment was  faxed  by  the  discharged  account  between  the 
parties  in  1826  :  That  tbe  action  being  directed 
against  the  defender,  exclusively  on  the  ground  of 
representation  of  his  late  brother,  the  last  item  in  the 
account  said  to  he  incurred  in  Mav  1828,  after  the 
death  of  the  defender's  brother,  cotild  not  be  sustain- 
ed, and  farther,  that  item  was  not  incurred  on  tbe 
defender's  employment :  That  tbe  sum,  if  any,  resting- 
owing  dues  not  exceed  £25,  which  renders  this  actios 
in  the  Supreme  Court  vexatious  and  unnecessary) 
That,  besides,  payment  of  thti  demand,  so  far  as  it  ii 
legal,  was  offered  before  the  action  was  raised. 

The  Lord  Ordinary,  21at  January  1834,  pro- 
nounced the  following  interlocutor  : 

'*  The  Lord  Ordinary  having  reiomed  conaideration  of  tbe 
debate  in  this  caie,  and  idviaed  tbe  proceis ;  In  reapect  of  the 
powers  ronferred  by  the  tru't-derd  in  favour  of  Daviil  Cormack, 
and  of  hi*  inter*,  of  dxlp*  £6lh  Novemlwr  1829  and  )!7<h 
March  1B32.  lustaint  the  chargea  in  the  account  sued  on,  aub- 
■cquent  to  February  1823,  with  the  exception  of  the  laat  artkle 
in  laid  account,  aubaequeiit  to  (be  death  of  the  late  Ht  Bortran, 
to  which  the  concluiioni  of  tbe  aunmion*  do  not  apply :  Finda 
the  other  article*  in  mid  account  pmcribed ;  and  iherefoir, 
deeemi  agsingt  the  defender  far  the  sum  of  £6,  19.  6.,  with  in- 
terest from  the  date  of  citation :  Finda  expenae*  due,  *ut^ect 
to  modification  ;  Allovr*  an  account  thereof  to  be  given  in ;  and 
remit*  to  the  auditor  to  tax  the  aamr,  and  to  report." 

The  defender  reclaimed,  and  craved  that  tbe  pursuer 
should  be  found  liable  in  expenses. 

Lord  Glenlee  iaid,  that  be  conaidered  tbe  defender  wa*  (be 
party  entitled  to  expenses.  He  offered,  before  coming  into 
Court,  aa  much,  if  not  more,  than  tbe  Lord  Ordinary  bad  decern- 
ed (or;  and  lucb  offer*  were,  in  bia  opinion,  alwaya  to  be  taken 
into  view  in  con*idering  the  queation  of  expenses. 

Lord  Croigie  wa*  of  the  aome  Opinion.  He  did  not  like  the 
aecumulation  of  intereat  in  tbe  account. 

Tbe  Court  then  altered  tbe  interlocutor  complained 
of,  as  to  expenses,  and  fonnd  the  defender  entitled  to 
expenses,  subject  to  modification. 

Second Diriaion. — Lord  Ordinary,  Medwyn. — Act.  M'NeiH. 
— Alt.  Jameaon,  Ivory. — W.  Fnaer,  W,S.,  and Uibaon- Cmiga, 
Wardlaw,  and  Dalziel,  W.S.,  Agenta.— T.  Cletl.- [(T.Zf.Z'.] 


S5<A  February  1S34. 
No.  243. — Brocb's  Trustbes,  Raiteri  qf  Mubipte- 
poinding,  v.  John  Brucb  and  Othirs,  Claimanlt, 

Death,  FreaumptioD  of- Trust— CtmmHtaiuei  in  mAi'cJklAf^/^or 
under  a  tnut  having  tomfromited  it  dain  agBtnU  the  tnuter'e 
ton,  on  Ihetuppotilienlhalhe^KtatiM — Held entilled,in  a  quet- 
lien  Kilh  the  retiduari/  legaleei,  to  credit  Jbr  lie  turn  to  paid,  ol- 
though  it  woi  afleneardifiand  thcu  Ike  ma  woi  lo  be  preiumed 
te  have  prtdeciated  hit/alher,  and  to  nol  la  hne  had  right  lo  any 
pari  qflhejundt. 

The  late  Mr  Bruce  died  on  8th  May  17S5,  leaving 


.yGoot^le 
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tFt*. 


B  truit-deed  and  Bettlement  id  fkToar  of  tba  raiReri 
of  the  present  multiplepoinding,  for  jiayment  of  hia 
dAita,  legacies,  &c.  By  thin  deed  the  tmBter  be- 
qnealhed  £IO(M>  tu  his  aun,  Gilbert  Bruce,  pnyrible  at 
MHrtinmfkfi  179S,'wliicli  sum,  jn  the  event  uf  Gilbert 
dyiog  w-ithont  i«!iho,  wn«  ttt  go  to  certain  irtlier  lega- 
tppg.  The  truster  also  bequeathed  to  Gilbert  the 
liferent  of  one-half  of  the  residae  of  hia  esttite.  Gil- 
bert, who  was  ■coiDrannder  of  the  ship  Snow  Riallu, 
belongin^to  Mr  Halj,  parted Trohi  ibe  Hupercarg-o  nt 
the  Outturn-house  In  Plymonth,  in  January  1795,  to 
go  for  aome  paper*,  desiring  the  aopercargo  to  wait 
for  htm,  kut  wa»  never  again  heard  of.  In  the  pre- 
sent multiplepoinding  brought  hy  the  trastees,  TarioM 
qnestiona  arose,  but  tbe  only  point  which  was  carried 
to  the  1nner-Hou>ie  related  tu  the  right  of  Mr  Riddel, 
one  of,  and  ftiutur  for,  the  trustee*,  to  take  credit  against 
the  residuary  legatees  for  £100,  paid  by  Mr  Riddfl 
on  2Bth  May  1»07,  la  the  repre^entativefi  of  Mr  Hall, 
lo  compromise  a  debt  due  to  them  by  Gilbert  Brnce. 
Theacconntantrepurted,  that  all  the  parties  interested 
in  the  suceession  had  agreed  to  hold  that  Gilbert 
Bruce  had  died  in  January  1795,  the  time  when  he 
disappeared,  and  that  accordingly,  Lord  Newton  had 
found,  on  15th  January  IS.'il,  "that  in  the  circDm- 
alances  of  the  case,  a»  stated  in  the  record,  it  is  to  be 
preRumed  that  Gilbei't  Brace,  the  aun  of  the  toHtator, 
predeceased  his  father  without  leaving  lawful  issue, 
.and  without  having  executed  any  settlement ;"  upon 
which  Buppusition  the  legacy  of  £1000,  payable'to 
Gilbert  Bruoe  at  Martinmas  1795,  and  the  literent  of 
tlib  half  of  the  residue,  wm  never  due  tu  him,  and  could 
not  be  affected  by  hit  debts.  The  trustees  objected 
to  this  report,  on  the  ground  that  Mr  Riddet  acted 
■with  the  view  of  benefiting  the  legatees:  That  their 
agreement  to  hold  Gilbert  Bruoe  to  have  died  in 
January  1795,  oauld  not  affect  him  ;  and  that  he  was 
entitled  to  act  in  1S07,  on  the  presnmptioD  that  Gil- 
bert Bruce  was  alive. 

The  Lord  Ordinary  (Fullerton)  snstalned  thia  ob- 
jection, and  found  Mr  Riddel  entitled  to  take  credit 
for  the  laid  Mim  of  £100,  and  interest,  out  of  the  re- 
•idaary  eatate. 

Tbe  claimants  reclainted,  but  the  Conrt  adhered, 
with  expenses  since  the  date  of  the  Lord  Ordinary's 
interlocutor. 

Firtt  Diviiion,— LoH  Ordinary.Tullerton.— /fct.  Whighamj 
DiTidson«  and  Syme.  W.S.,  Agema.—j1li.'J.  Gordanj  John 
Gordon,  W.S.,  Agent— Mr  Rollmd,  Clerk.— [G.  S.} 


2Bth  Febntarj/  1834. 

No.  244.— John  Campbell,  W.S.,  (M'Kinlav'b  As- 
bion'ee),  Purtuer,  c.  MaryGraiuh  or  Coldstream 
&  Others  (Ghaham's  Thubtees),  Dffendert. 

Fador-Fcc— Coamtinion— InterMt— 7.  Ciraimumeei  in  uiUh 

efan  eilatt  lold  iy  Mm,  allhougli  part  if  it  did  not  eofat  Ihrough 

Ml  kandt. — //,  Inlereil  allowed  lo  a  factor  on  hii  diituTtermenti 
/rem  Ikeir  date,  and  on  tacS  grar'i  iuiineii  aeeaunli  from  the 

tipi'g  of  a  year  afltr  the  tail  dale  Ikereef,  errept  »ken  he  And 
fundi  in  hU  ftan^i,  in  aMcA  eate  he  aai  allowed  lo  applg  HicM 

in  paymnt  of  each  annual  huiiiuu  aeeoKM  at  iti  dote,  villieuf 

waili»X  ill'  'tfirg  of  a  gear. 

The  late  Mr  Gnham,  of  DrankJe,  died  in  May 


ISOe,  4e«viflg  a  diapMilion  in  ^oiir  «f  lfi«  dcfcndtn 
as  bis  trtnteea  or  disponees.  The  debts  of  Mr 
Graham  being  considerable,  it  became  necessary  to 
sail  the  estate ;  and  the  late  William  M'KinLay,  vrriler 
in  Stiriieg,  was  ^poi(it«d  factor  for  tbe  diapeneei, 
and  aoted  in  that  capacity  for  a  naasber  »f  yean,  la 
1819,  Mr  M'Kinlay  drew  a  bill  on  the  defenders,  in 
favour  of  Mr  Campbell,  the  pursuer,  for  £700,  a*  M 
alleged  balance  due  by  the  aefendere  on  the  factory 
ai-counEs.  Acoeptsntieef  tbis  bill  baring  been  refuted, 
Mr  Campbell  raised  the  present  action,  in  wtich  a 
remit  was  made  to  Mr  Paul,  accountant,  in  Febriury 
1821.  Objections  and  answers  having  been  lodged 
to  Mr  Paul's  first  report,  a  second  report  was  ordered 
and  lodged,  to  which  also  variona  objections  were 
stated  by  both  parlies,  Which  were  ultimately  restrict, 
ed  to— 1.  The  amount  of  commission;  2.  The  mode  of 
stating  interest  in  the  factory  aecomita;  and,  8.  Tbe 
(vediting  Mr  M'Kinlay  with  £12,  9s.,  paid  by  him  od 
accoant  of  Donald  Fergasen — which  sum,  it  vaa  aL 
leged,  he  had  not  shown  to  aSect  the  estate ;  nd 
deltiting  the  defenders  with  £84,  9s.,  which  they  al* 
leged  had  been  loat  to  tbe  estate  tfaroogh  bi«  n^eot. 
The  estate  bad  been  sold  about  IBOS,-  for  £1I,7M, 
of  which  there  was  retained  by  the  purchaser,  on  bond, 
to  Mrs  -Orahain  fur  her  terce,  £3916,  IS.  4,  Thne 
debts  were  also  paid  by  tbe  purchasers,  to  thsamoant 
or£l911,  16.  11.,— making  the  sum  received  br  Mr 
M'Kinlay  £5921,  10.  7.  In  bis  first  report,  the  ac. 
countant  allowed  one-half  per  cent,  of  commiasion  on 
the  £191 1,  16.  l.,-n«  to  which  Mr  M'Kinlay  had  kad 
considerable  trouble,  althoagh  it  did  not  pass  throogh 
bis  hands,  and  lie  allowed  four  per  cent,  on  the  sun 
of  £5921,  10.  7.,  received  by  Mr  M'KinUy,  and  sob. 
sequently  paid  away  by  him,  bnt  he  allowed  nothing 
on  the  £3916,  13.  4.  retained  for  MrsGrabam's  terce. 
Tbe  commission  thus  rated,  amounted  to  £246,  8.  9. 
In  bis  second  leport,  the  acoountant,  jnatead  of  (he 
cMumisaion  formerly  reported,  allowed  two  per  cenL 
on  the  whole  price,  making  £235.  Tb9  defendeis 
objected,  that  the  commiasion  onsht  only  to  be  £l5ii, 
iSs.  4d.,  being  two  per  cent,  on  t^e  balance,  after  de- 
ducting tbe  sum  retained  for  Mrs  Graham's  teroe ; 
and  that  at  all  events,  it  ought  not  to  exceed  £1B8, 
6a.,  at  which  Mr  M'Kinlay  bad  bimaelf  stated  it.  The 
pursuer,  en  the  other  hand,  objected,  -  (hat  three  per 
oent.  on  the  price  ought  to  faavo  been  allowed.  Op 
this  Kufaject  the  accountant  reported,  that  Mr  M'Kia- 
lay'a  charge  had  been  made  when  no  interest  had  bean 
-charged  against  him,,  and  before  a.aum  of  £38  had 
been  strack  off  hia  bminei*  ohai^geir  aud  that  If  the 
aofMiMia  had  been  aettled  in  Joly  1811,  and  dutiiidtf 
kept, 

■'  be  would  not  hive  eoniidered  3  per  cent,  on  the  priee,  ot 
£asi,  JOa.  loo  high.  Bat,  coDSidering  the  confused  sWeor 
Mr  M'Kinlsjr'B  account*,  he  conceive*  a  comnimoa  of  S  per 
Mnt.,  or  j£23i,  s  lufflcieDt  reaunention  for  bis  trouUsi  Is  bs 
^M^to  his  credit  on  Slat  Jolf  1811." 

The  parties  also  differed  as  to  the  date  at  iriiiA 
the  commission  should  be  credited ; — the  pursuer  coD- 
tending  that  it  should  be  at  1809,  when  tbe  esutewas 
•old,— and  tbe  defenders  at  ]Sl9,  wben  tfae  buuoeM 
was  completed.  Theaocoantwitn«dit«dit  H  MSlit 
July  1811. 


.,,.,.    ..y^lOQC^IC 


1834.] 


THE  SCOTTISH  JUHIST. 


A«  to  the  interest,  the  RCGOuntant  debited  Mr 
M'Kinlay  with  tntereit  on  the  reipectire  Rams  which 
he  received,  from  the  date  wheo  he  so  received  them, 
mnd  credited  each  year's  busineas  accounts  respective- 
If,  one  year  after  the  last  date  of  each  annual  accoont. 
But  when  there  happened  to  be  a  BniD  in  Mr  M'Kin- 
lay'g  hands  belonging  to  the  estate,  the  accountant 
applied  this  in  payment  of  the  business  account  of  the 
year,  nitfaoul  giving  the  derenders  the  usual  credit  of 
&  yesr,  on  the  principle,  that  having  the  client's  money 
in  his  hands  at  the  close  df  his  annual  account,  Mr 
M'Kinlny  #as  entitled  to  apply  it  in  imraeiliate  pay* 
naent  thereof. 

The  Lord  Ordinary  (FuUerton),  on  considering  the 
objeetions  to  the  acoouDtanl's  second  report,  on  5th 
December  1833, 

"  rcpeU  Che  abjections  msde  on  both  lidps  to  tlie  accountsnE's 
report :  approrea  of  (he  laid  report,  and  decemii  i^init  tbe  de- 
fcnderiforlheauinof  ;£2I6,  10.2.  Slerllngiwilb  interest  thereon 
Trom  tbb  2il  of  February  1R38.  and  until  pajmenC ;  farther,  sp- 
poiot*  tbe  cause  to  be  enrolled,  IhsE  psrlies  miiy  be  heard  on  ths 
•loesclan  of  expeniiei. — Noit. — The  only  objecrtions  iniUted  in 
at  [he  debate  were  ibose  relating  to  tbe  amount  of  comcnission 
due  to  Mr  M'Einliy,  and  to  the  dates  From  wbieh  tbe  »um  of 
commisaion,  and  (be. balance  on  Mr  M'Kinlay's  businesi  ac- 
coonla,  oBght  to  bear  iiitereit.  Conaidering  tbe  circuoistaneea 
of  the  accounting,  and  thst  tbe  conclnaion  irrived  at  by  the  ac- 
countant geemi  to  be  founded  on  a  fair  sod  rrasonable  considen- 
(ton  of  theae  Hrcumitaticei,  u  afiVcting  both  the  amount  of  tho 
commi^nion  and  the  currency  of  intereit,  (be  I>ord  Ordinary  sees 
BO  lafficieot  ground  assigned  on  either  tide  for  disturbing  the 

Both  parties  reclaimed ; 

Lonl  Bidgraf.~li  is  a  very  delicate  matter  to  rneddle  with 
the  finding  vf  the  accountant  ai  to  eommiasion.  He  has  gone 
over  all  the  acraunta  and  transaction!,  and  is  the  beat  judge  of 
tbe  trouble.  Factor  Fee  or  commiirloa  cannot  be  Qied  at  one, 
or  two,  or  three  percent.,  but  is  to  be  judged  of  by  tbe  trouble, 
of  irhicb  tbe  accountant  is  the  best  judge.  Neither  is  the  same 
commission  to  be  paid,  if  the  accounts  are  irregularly  kept,  as  if 
tbe  business  hsd  been  property  done.  Jf  I  nere  10  go  over  tbe 
■ccounta,  I  might  form  ui  opinion,  but  for  this  there  is  no  op- 
portunity. The  only  thing  that  attuclc  me  wsi,  that  Mr  Paul's 
Aral  report  was  tbe  moit  correct  of  the  two.  I  see  no  good  res. 
son  for  reducing  the  commission  to  tivo  per  cent.  As  to  tbe 
interest,  1  bsve  slwsys  held  that  where  a  factor  lays  out  money, 
be  is  entitled  to  interest  st  once;  because  he  is  entitled  to  tske 
the  money  oat  of  bia  client'a  purae ;  and  as  to  buiiness  nceouols, 
Ibat  they  are  to  be  chafed  st  the  end  of  the  yesr. 

Lord  Gii/ici.— Idonotpretend  tobean  accountant  Stall,  htit 
it  ia  sbsurd  to  talk  of  general  prsctiee  as  to  commission  ;  for  Mr 
PbuI's  reports  set  all  practice  K  deflsnce.  The  two  reports  are 
quite  st  vanaoce  with  each  other.  I  do  aot  spce  with  the  pur- 
■oer's  argument,  that  a  man  who  does  tbe  buaineis  ill,  is  to  bf 
paid  at  tbe  saipe  rate  with  a  man  who  does  it  welL  Sut  the 
(|ueaIion  is,  are  we  to  take  tbe  first  or  the  second  report  7 

Ltrd  Craigit. — I  am  not  for  Varying  the  smonnl  of  commis- 
iion,  on  account  of  theeonfusion  in  the  scconnts.  It  is  sufficient 
to  give  the  expense  of  clearing  them  up. 

Lord  Fmident There  ia  nelbing  in  Mr  M'Kinlay's  ststing; 

his  eommiaaion  at  a  certsin'sum,  because  tfast  wss  not  sgreed  to. 
I  am  ratber  for  adhering  as  to  tiM  eommisaion  snd  interest.  I 
think  the  accountsnt  ia  ths  best  jndge,  on  tbe  whole. 

Lordt  Balgraf  and  Gilliii  bad  no  olt)eclioBs  to  the  proposal  of 
the  Lord  President. 

Lard  PrtBtlau.—A»  Co  the  two  sums  of  £i%  9s.  and  £S4, 
0a.,  it  WSI  Mr  M'Kinlay's  buaineaa  to  elear  np  the  transactions ; 
and  not  having  done  so,  I  am  afcud  he  must  aufi'er. 

The  Conrt  (by  interlocutor,  signed  26th  Febmary) 


desire  of  both  notes,  with  the  exception  of  the  sum  of  ^12,  Vs., 

paid  by  Mr  M'Kinlay  on  account  of  Donald  Ferguaon,  snd  also 
of  the  sum  of  £-24,  9a.,  not  put  to  tbe  credit  of  the  defenders, 
with  corresponding  interest,  Snd  to  thst  extent  sustain  the  ob- 
jection for  the  defenders  I  snd  remit  to  tbe  Lord  Ordinary  to  slter 
the  sum  decerned  for  accordingly,  and  to  proceed  farther  in  the 
cause,  reserving  all  claims  of  compensation  on  debts  due  to  tbo 
defenders." 

First  Dirision. — Lord  Ordinary,  FullerCon.--v<rt.  Skene  snd 
J.  Hamilton;  Psrty,  Agent.— ^«.  Cuninghame;  U;ckson  snd 
Stewart,  W.S.,  Agents D.  Clerk.— [C.  7).] 

I5l/t  February  1634. 

No.  245. — John  Dinning  and  Others,  Petilionert, 

V,  HcoH  Frhoueon,  Respondent. 

Records,  I'ublic — Expenses. 

A  deed  produced  by  a  parsner  in  a  process  of  de- 
olarator  being  borrowed,  and  put  on  record  by  a  de- 
fender, the  Court,  on  the  defender's  application  (who 
wai  satisfied  be  had  acted  irregularly),  granted  war- 
rant to  the  Sheriff-clerk  to  cancel  the  registration 
of  the  deed  in  the  record,  and  to  mark  on  the  margin 
thereof  that  the  cancelation  was  done  by  warrant  of 
the  Conrt,  and  ordained  the  defender  to  return  any 
extracts  of  the  deed  that  might  have  been  issued,  to 
the  Sheriff-clerk  :  but  as  tbe  porsoera  had  given  in  long 
answers,  merely  impugning' the  defender's  conduct,  and 
not  objecting  to  the  prayer  of  the  petition,  the  Court 
fonnd  no  expenses  due  to  either  party. 

First  Division.  — Act.   Jameson  and   Buchanan ;   Wotber- 

spoon  and  Msck,  W.S-,  Agents Alt.  Skene.— Mr  RoUsaid, 

Clerk — [G.-D.i 


25lh  Februarif  18S1, 

No.  246. — Aksrrw  Stebl,  Suspender,  v.  Jamm 

Baillib,  Charger, 

Proiresa — Decree  hy  Default — Snspenaion — A  wutpeniion  iavitig 
teen  preimlert  of  a  decree  qfihe  Caurl  ofSeuian,  pnnoutucd  by 
dffitutt,  and  which  had  tefn  esxracled,  the  Court  revtiltrd  to  patM 
Ike  bill  on  eaulion,  and  on  pajftient  of  the  ezprnui  incurred  by 
tilt  churftr,  up  to  the  time  vAeii  the  lui/'ender  wiighl  tsM  been 
rrponrd,  in  (emu  tf  the  Ad  tf  Sederytnt,  awf  vf  the  txptntt  tf 

In  October  1832,  tbe  cllarfer  breuifht  an  action 
against  the  suspender,  before  the  Sheriff  of  Lanark- 
shire, for  payment  of  £50,  contMned  in  ttie  suspender's 
bit!  to  the  charger,  dated  I9th  January  1829,  and  for 
certain  other  snma.  On  6th  iieptember  1833,  the 
Sheriff  allowed  a  proof  before  answer:  whereupon  the 
charger  ndvoeated,  under  the  40lh  section  of  the  Judi- 
cature Act.  No  appearance  having  been  made  fur  the 
•Nspender^  the  Lord  Ordinary  (Medwyn),  on  19tk 
November  1833.  advocated  the  caneo,  decerned  in 
terms  of  the  lihel  u  reitrieted,  and  fonnd  the  charger 
entitled  to  expenses,  Ixith  here'  and  in  the  Inferior 
Canrt,aod  remitted  to  the  auditor  to  tax  Iheacconnts, 
'On  2d  December  1833,  an  agent  for  the  suspender 
borrowed  the  proeess.  and  appked  lo  the  charger*! 
agent  for  delay,  on  the  cround  that  he  had  not  oh- 
■erred  the  case  in  the  roll.  An  enrolment  was  then 
intimated  to  tite  saspender's  arent  to  get  an  order  on 
him  to  lodge  "  note  of  pleas ;'  but  no  appearance  wai 
made,  and  the  easpender,  on  .7th  Deeeinber  1833,  wae 
fonnd  liable  in  the  expense  of  the  enrolment.  As  the 
wcoimta  could  not  be  got  taxed  before  die  Chriatmaa 
No.  XIX. 
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reaew,  the  Lord  OrAitary,  on  Slit  DeeemW  18S3, 
on  the  motioD  of  the  chai^r, 

"  Allow*  an  interim  deeraet  to  go  out  ud  tw  extneUd  fbi  ibe 
piindpil  tumt,  u  Kttricted,  and  decenu." 

Nd  recluming  note  hsring  been  lodged  by  the  box- 
day,  the  ch&rger  extracted  bii  interim  decreet,  and 
charged  the  snspender,  who  then  preeented  the  pre- 
■ent  Dill,  on  the  ground  that  the  decreet  had  been  pro- 
nonncedin  abience,  and  praying  for  Mupeniion,  on 
payment  of  >ncb  expeniei,  or  on  inch  other  condition, 
aa  the  Court  thoiild  deem  meet. 

The  Lord  Ordinary  (Monoreiff),  on  6tb  February 
1834, 

"  Id  respect  that  no  reasooi  of  •nipcMion  on  the  merit*  of 
the  cue  ire  (tated,  uid  that  no  anion  of  reduction  haa  been 
r«i*ed — Refoaea  the  bill;  find*  expenaea  due,"&c. — "you. — 
There  ia  dearlf  no  right  to  hare  toe  decree  opened  or  the  dili- 
gence (laved  Of  (oapennon ;  and,  under  the  circumatancM,  it 
seema  to  be  bfno  nieanaa  reiy  brourable  detMBd;  and  the 
Lotd  OrdiMTT  mutt  ear,  that  it  It  were  allowed  aa  ■  natter  of 
comae,  it  might  bring  the  decree*  of  thia  Conit  into  awtempti 
aadlead  toUieerilanMntieoedin  tbeanawn*.  Cettai&lj  with- 
out both  caution  and  payment  of  npensea,  the  Lard  Oidinaiy 
could  not  think  of  paaaing  the  bUl." 

The  lUfpender  reclaimed,  and  the  Court  (by  inter- 
locutor ligned  26th  February  1S34) 
"  Remit  to  (he  Lord  Ordinal;  to  paa*  the  bill  on  eaotioo,  and 
on  pqnnent  of  the  eueoiea  incurred  bv  the  ebai^er  to  the  time 
the  aiupender  might  hare  been  reponed.  In  terma  of  the  Act  of 
Sederunt,  witb  the  espenae  of  extract,  the  Lord  Ordinal;  to 
modify  the  mme,  and  decern  for  paymenL" 

Firat  Diriaton — Lord  Ordinary,  Uoncrriff. — ^ct.  J.  Ander- 
son; F.  Hamilton,  W.S.,  AgenL— ^It.  Fatteraoo;  J.  CuUen, 
W.S.,  Agent— Hr  Rolland.  aerfc.— [CC] 


26th  Ftbruary  1834. 
No.  247.— Baxtbr,  Petitioner. 

Froccts — Pooti'  Roll — Bm^cfT^u—dloakalf-pojilitiUataM, 
wilk  £9li  per  aniHim,  wAo  had  a  wife  and  eiglit  dUdrtn,  tkrm  pf 
wAom  arrt  i»  cMmtaUt  uulUuliaiu,  and  isAa  metd  a  dtht  If 
£00. 

In  thi«  eaae,  the  lawyers  and  agents  for  the  poor  re- 
ported that  the  petitioner  ha^  a  probnbi^  eauta,  and 
that  in  coti«deration  of  hii  large  &mily,  the  debti 
prMantly  dne  by  him,  and  other  circnmatancM,  be  vaa 
entitled  to  the  benefit  of  the  poon'  roll.  Hi*  declara- 
tion atated,  That  he  waa  a  lieatenant  in  the  army  on 
half-pay,  which  amonnted  to  £S2  per  annnm :  Thnt 
he  waa  fiirty-three  yeart  of  age, — had  a  wife  and  eight 
children,  three  of  whom  were  in  oharitable  inititations : 
That  be  owed  a  debt  of  £6D  (laid  now  to  be  £71),  In 
lionidation  of  which  he  had  awigned  £48  per  aannra 
-  fail  half-pay,  and  that  he  hw)  no  other  fundi  at 
neani  of  inpport. 

Ol^eoted — It  may  be  rery  difficult  for  the  petitioner 
to  carrv  on  a  law-niit,  but  the  tame  aort  of  diffloolty 
might  be  arerred  hy  nine-tenth*  of  half-pay  officer*, 
ana  other  indiridnal*  with  imall  fixed  ineomaa.  The 
only  eaae  in  wbidi  the  debt  due  by  an  applicant  wa> 
taken  into  account  wu,  where  the  debt  was  dne  to  the 
Opposite  party,  and  the  Conrt  riewed  the  ease  as  a 
lort  of  oppreiaioD,  and  therefore  granted  the  benefit 
«f  the  poors'  roll.  The  petitioner's  income  is  all  thnt 
is  intended  by  the  country  to  support  persons  in  his 
situation. 

Aniwered — There  is  no  spociGc  rule  of  incoma 


'J 


nbore  or  below  whiA  an  applicant  ii  to  be  admitted 
to  the  poor*'  roll.  It  i*  n  matter  of  discretion.  To 
refhse  this  application  is  to  shut  the  door  of  jastioe 
against  the  petitioner,  on  accoant  nf  hi*  porerty, 
'There  wai  a  can  of  a  coolc  in  St  Joho's  CoffM-hona^ 
who  had  a  dispute  with  her  matter,  and  who  had  got 
n  new  plaea  with  £34  a-year  (which  was  more,  in  pr». 
portion,  than  the  income  of  the  petitioner),  and  who 
wai,  notwithstanding,  admitted  to  the  poors'  rolL 

Lord  Fmidnt.— TUs  ia  a  reiy  aeiiona  qaeatiMi.  Many  at 
the  officers  of  this  Court  baTe  no  greater  salarie*  than  siMplr 
enaUe  them  to  live,  and  if  out  of  thsM  salariea  tbey  were  to 
apply  £30  or  £30  a-yeai  to  carry  on  a  law.<uit,  they  could  not 
uainlaln  tbemaelvea.  I  do  not  see  nhtit  this  is  to  end.  I  am 
afraid  your  Lordship*  hare  aerer  gone  the  length  that  ia  now 
aaked. 

Lord  Gftfwf.— Thli  is  a  disagreeable  and  painful  case.  Bat 
if  saeh  an  application  is  to  be  orunted,  I  do  not  know  where  we 
are  to  stop.  How  man;  people  with  £200  or  £900  per  anmim, 
are  compelled  to  engage  in  law-suits  for  yean,  ao  aa  greatly  to 
exceed  tbdr  income,  and  leave  tbem  in  debt.  ItwouUnevef  do 
to  say  that  we  muat  give  the  benefit  of  the  poon^  roll  to  all  who 


Lord  Pmidtnt. — I  cannot  reconcile  ny  feelhigs,  but  I 
reconciie  my  judgment  to  it. 

Lord  GUtia. — I  am  veiy  aony  for  it  too. 
The  Court  refused  the  petition. 


UGlh  February  1834. 

No.  S48. — WiLUAmoN,  Purtuer,  v.  Corrib,  ZVfex- 

der, 

Procea* — Expent**—  Witrt  tpUatua  in  lit  avmtry  kad  Amm  frt- 
eagituctdl^lhtEdiiibiiTgkagtntaiaemiofmopfctttiarilffi- 
ail^,iaidmiMtkaeoiinlrfa^nliilbttHtmi<lejf»d — £Ud,t*a( 
(As  appoifu  party  la  SaUt  oniiffar  lA*  otargat  wkick  wohU  l^m 
iem  stods  kg  Ikt  eonitlry  agrtiL 

The  pursuer  in  this  eaae  obtained  the  rerdict  of  a 
jnry  in  his  favour,  end  waa  fenad  entitled  to  ez- 
pomet.  He  now  objeeled  to  the  aaditor't  report,  that 
Um  witneMM  in  the  country  had  I>een  precogncnoed  by 
the  Edinburgh  agent  nrerions  to  the  trial ;  but  that 
the  auditor  had  alTowea  only  the  tame  charges  which 
would  have  been  made  hy  a  country  agent,  altboogh, 
in  point  of  fact,  there  was  no  country  agent,— Kent, 
whose  aeonant  waa  [Wodnced,  baring  been  employed 
only  ai  a  roenenger.  Answered — The  action  wat 
raised  by  the  trustee  on  a  spqueitrated  estate,  and 
Kent  was  the  agent  in  the  sequeatration,  and  hia  ao- 
eonnt  in  this  prooesa  has  been  sustained.  Part  ef  the 
precognition  waa  taken  hy  htm,  and  it  is  not  pretend- 
ed there  waa  any  peculiar  intricacy  in  the  eaae. 

Xdrrf  FrtMnO. — If  the  eoontry  annt  waa  emidoyed  in  the 
etuse,  he  surely  m^t  hsve  been  etnployed  in  preeognoecing  tbe 
nil  III  litis  Ha  must  have  been  perfectly  aajnain^  with  the 
case.  His  account  here  waa  £28,  and  is  taxed  at  £^l  Ster- 
ling- 

The  other  Jndgei  concurred,  and  the  Court  repelled 
the  objection,  with  expenses. 

First  Division Aci.  Dcsn  of  t'sculty  (  Hope) Alt.  Pypci. 

— Joseph  Mitchell,  W.8.,  Agent.— [C.H.] 
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26th  February  I8S4>. 
No.  849.— John  Balfour  &  Company,  PurtHert,  o. 

ItOBKRTsoN  tt  CoBiPANT,  D^/indert, 
Bankrupt—  CoinpoirllkiD-Con  met —  Agneta«a.t-~CircumManeu 
in  vkick  Im  comfianieM  hm*i»g  agntit  to  cmprmtiM  tArir 
tlatmi  a jotnU  tadi  athtr  for  a  etritin  mm,  atid  IhtreafUr  it- 
lltd  vUi  ticir  rtiprclive  cridkort — HtU,  titat  Hit  eempromiti 
iitdttded  a  ipeeial  elaiwi  of  ntiif,  compelaU  fo  Ihe  on«  cpn> 
panji  ^aJNtJ  tie  oilier,  of  a  debl  due  Id  a  third  pany. 

Prior  to  Octobw  1829,  when  tho  pannan  tad  d» 
fenders  became  imolTeat,  they  had  had  extenaire  and 
inrolred  tranaactioni,  as  com  mercbanti,  with  euh 
other.  Abont  nine-tentfaa  of  the  oreditora  on  the  one 
estate  were  likemaa  eraditora  on  the  other,  and  a 
eompromiie  iraa  arranged  between  them,  by  which  r 
earn  waa  paid  froDi  the  eatate  of  Hobertaon  and  Com^ 
pany  to  tnat  of  Balfonr  And  Company.  The  latt«r 
tlnn  aettled  for  7>.  and  the  formerfor  8«.  in  the  pound. 
Prerions  to  the  failwai,  a  quantity  of  f^tatn  belonging 
to  Robertaon  and  Company  bad  been  conuffned  to 
Wilaon  and  Son*,  of  London,  in  name  of  Bal^nr  and 
Company  (to  prerent  it«  beina-  atUohed  by  a  person 
in  London,  who  beld  a  disputed  claim  against  Robert 
■on  and  Company),  and  on  the  credit  of  this  grain, 
Robertson  and  Company  overdrew  on  Wilson  and 
iions  to  the  extent  ot£2i8,  14.  8.,  for  which  balance 
Balfour  and  Company  were  liable,  bnt  bad  a  claim  of 
relief  against  Robertson  and  Company.  After  both 
parties  had  obtained  discharges  from  their  creditors, 
llalfour  end  Company  brought  the  present  action 
against  Robertson  -ana  Company  for  the  cnmposition 
of  7s.  in  the  pound,  paid  by  the  former  to  Wilson  and 
Sons  on  the  abore  debt ;  but  this  was  resisted  by 
Robertson  and  Company,  on  the  ground  that  the 
compromise  between  the  two  estates  included  this 
claim  of  relief,  as  well  as  all  other  claims,  and  accord- 
ingly, that  in  the  states  given  np  by  Balfour  and 
Company  to  their  creditors,  on  which  the  composition 
was  ealcnlated,  the  supposed  balance  (not  then  ascer- 
tained) due  to  Wilson  and  Sons  was  entered  as  doe 
by  Balfonr  and  Company,  without  any  corresponding 
entry  of  a  claim  of  relief  against  Robertson  and  Com- 

Eaay;  and  in  the  same  way,  in  the  states  exhibited 
y  Robertson  and  Company  to  their  creditors,  -no 
entry  was  made  of  any  claim  of  relief  competent  to 
Balfour  and  Company  against  them  for  tbis  debL  A 
eimilar  answer  was  made  to  a  claim  of  commission  by 
Balibnr  and  Company  on  the  transaction,  and  it  was 
fttrthar  denied  tbat  any  commission  had  erer  been 
intended  to  be  paid. 

Tbe  Lord  Ordinary  (FtillertonJ,  on  21st  December 
1833, 

"  Finds  thst  tlie  panaen  ire,  In  rirtue  of  the  compotilion 
with  thdr  creditors,  entitled  to  Insitt  In  tverj  demnnd  competent 
to  tbose  creditors  sgajnit  the  twtite  of  Meisn  RoberlEon  snd 
Compsnj:  Find*  tbat  tbe  special  conipronli>e  between  the  tn'o 
estates  of  Balfont  and  Compaa]',  and  Kobertson  and  Company, 
founded  on  by  tbe  defenders,  did  not  inclode  tbe  claims  now  in- 
siiled  in  b;  tbe  pursuer* :  Further,  find*  it  not  proved  that  tbe 
coropoaition  offtred  by  the  defenders  wai  sccedM  to  hr  the  cr»- 
diton  on  the  eataEe  of  the  pursuer*,  Balfour  and  Companr; 
therefore,  finds  that  the  pursuers  are  entitled  to  relief  from  toe 
defenders,  of  the  lum  paid  by  the  eatate  of  Che  punuera  to 
Mesiri  WHion  of  London,  being  j£87,  I.  3.  Sterling ;  and  in 
respect  tbat  tbe  parties  ore  at  Itsue  in  regard  to  th«  fscts  on 


which  tfaa  hitber  elsi»  for  eonitnltston  depends,  before  answer, 
altowa  the  punusr*  a  proof  of  (be  fifth  article  of  their  coiirie- 
Bcendence,  and  to  tbe  defenden  a  conjunct  probsliuD  tbereanenC 
la. 

The  defenders  reclaimed,  and  the  Court  altered  tbe 
interlocutor  complwned  of,  and  assoiltled  the  defen- 
ders, with  expenses. 

First  Diriiion. — Lord  Ordinary,  Fullerton. — Aei.  Skene  snd 
Jardine;  James  Balfour,  W.S.,  AgenL— .4A.  Bean  of  Family 
(Hope)  and  Brodie;  Brodies  and  Kenaedy,  W.S.,  Agenla.— 
llrB^  OerL— [C.  I).] 


Z6th  February  1831. 
No.  250,— GiFPQRD,  Purtuer,  v.  GiFroRD. 
ProcM* — Bettoration  of  [hteds — in  a  eate  ofrtduetian,  U  hat- 
ing been  jtecmarj/  to  oilain  on  erifinal  relourjrom  li«  Chan- 
eiry  Office,  the  Ceuri  ordained  the  Chancery  cterilo  Irantmil  it 
to  the  clert  ofproceu  in  the  Court  of  Semon,  aaif  inttmefrd  the 
bUternolle  leiul  U  to  eilMer  parly,  eictpt  on  an  order  BfOurl, 
a*  catue  i4am,  aad  on  efficient  caiUio»  being  ./band  /or  He 

This  was  a  case  of  redaction  ;  and  to  tatrsfy  the  pro* 
duetion,  it  was  deemed  necessary  to  prodnee  the  ori- 
ginal of  a  retour  from  the  Ctmnoery  Office.  Some 
difficolty  having  arisen  as  to  ^e  secnrity  to  be  given 
to  the  Chancery  clerks  for  due  restoration  of  the 
deed.  Lord  Moncreiff  reported  tbe  matter  to  the  Se- 
cond Division.  G.  G.  Belt,  for  the  pnraner,  suggest- 
ed, that  the  best  mode  would  be  to  ordain  the  clerk  of 
Chancery  to  transmit  the  retour  to  the  clerk  of  the 
Court  of  Session,  who  could  not  lend  it,  except  to 
agenti,  and  agaiost  whom  he  had  theosoalcoflumMttor 
CM  uaptjou  :  That  there  might  be  a  general  obligation 
stipulated  on,  nnder  which  both  parties  might  borrow 
it :  That  as  the  eaae  sras  under  the  jurisdiction  of  this 
Court,  no  fisrther  secnrity  was  required.  It  would 
have  been  very  different  it  the  deed  was  to  have  been 
aont  abroad. 

Lord  JiutiEe-Clerk  laid,  were  the  originals  absolntely  neces- 
sary (0  sBCitfy  production?  In  a  case  which  occurred  in  the 
Justiciary  Court,  it  was  ordered  that  tbe  document*  ihould  lie 
in  tbe  deck'*  oSce,  snd  that  tbe  parties  should  be  entitled  to 
make  oil  necesaary  extracts. 

It  was  stated  by  the  parties  that  the  original  waa 
absolutely  required. 
'  I.ard  Ueadombmk  tboegfat  the  difleulty  migbt  be  obviated  JD 
a  way  to  wbjeb  be  saw  no  otgectioa,  vis.  by  aathotisiiv  the 
elerk  of  Cbanceiy  to  tranamit  the  document  to  the  detk  of 
pnces*  in  ilua  Court,  sod  ordering  bim  not  to  lend  it  np  tO'tbe 
agenti  of  either  party,  except  on  auffident  eaation  for  itsretnra. 

The  following  interlocutor  was  pronounced: 

"  Order  and  direct  tbat  the  proceedings  in  tbe  service  under 
reduction  shall  be  delivered  by  tbe  clerks  in  Chancery  to  the 
clerk  to  tbi*  process,  upon  bii  receipt,  the  aama  to  reoiaia  during 
tbe  dependence  of  tbe  process  in  the  custody  of  tbe  said  clerk, 
aecessiUe  to  tbe  parties,  ihdr  counn-l  and  agents,  but  not  to 
be  borrowed  by  either  parly,  unless  npon  an  order  of  this  Court, 

Siplied  filr,  and  ol>tsined,  on  special  cause  ■bomi ;  tbe  said 
erk  being  hereby  farther  directed  and  ordsined  to  retransmit 
the  proceeding*  in  question  into  tbe  office  of  the  Director  of 
Chsncery  at  tbe  termination  of  the  cause," 

Second  Division. — Lord  Ordinary,  Mencreiff.— vfft.  Bell. 
—For  Chancery  Clerk,  Duuda* — Thomas  Banken,  S.S.C., 
and  G.  St  W.   Napier,  W,S.,  Agents.— Mr  Wilson.  Clatt— 

y.ir.H.\ 
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Z6th  and  26th  Feiruarj/  1834. 

No.  251 John  Ure,  Parfuer,  v.  Datid  AMikrson, 

&D.,  De/endert, 
Charier — Bounding— Bill  of  Eicep lions — A  party't  ciarltr  Kob- 

itig  eanvestd  a  eertaia  nttmber  of  faOi  and  tUi,  and  deicribed 
the  property  at  marched  and  meithed  by  certain  vitrdl-ilone' ! 
and  the  parlg  having  offend  le  prove  Jorly  yeart'  poucirian  tj 
every  thins  within  'I"  ntarck-ilenai ;  and  the  jireading  Judge 
liatiHS,  without  any  evidence  being  led,  directed  the  jury  tojind 
Jbr  the  dt/enderl,  in  retpecl  the  charter  vms  a  hounding  charier, 
ai  the  party  oilmitted  pouemon  of  the  number  cffalli,  ^c.,— 
Tht  Court  alloired  a  bill  of  erceplloni  and  held,  Ihtt  meiihe; 
marchti,  oHd  march.itonei,  cotutlluted  a  bounding  charter, 
andnat  mtaiurement  offiiUt.tc. 
ProcCBfi— Espeiises— Bill  of  Eiceptioni— TAol  the  expeniei  of 
ditcusiing  Ike  bill  ofexcepliani  tnuil  abide  the  imie  of  the  cauie. 

The  parsuer  raised  an  action  of  declarator  against 
the  defenders,  setting  forth  thnt  he  was  the  ahsolate 
and  exclusive  proprietor  of  a  tenement  situated  in  the 
Tillage  of  Tillicoultry.  The  property  was  described 
na  follows  in  a  feu-charter,  granted  on  the  8th  day  of 
November  1775,  by  Charles  Barclay  Maitland  <if  Tilli- 
Goultrv.  Biiperiur,  in  favour  of  John  Ure,  merchant 
in  Tillicoultry,  the  pursuer's  father,  viz. : 

"  Alliind  Wbole  ibne  bouBraand  yird,  called  the  How-Dub  of 
Tillicoukry.  Ijring  partly  upon  ibl  north  and  parll;  upon  tbs 
toulb  side*  of  (be  highwa;  goin^  ibrougb  WealeHonn  of  Tilli- 
coultry, as  the  aaid  Bubject  in  meithed  and  marched  off,  conaiBting 
in  alt  of  52  h,\U  18  ells  of  groond,  bounded  aa  follows,  viz.— By 
two  mareb-Ktonea  on  the  nortb  and  Boutb-weat  corners  on  the 
west — by  a  line  running  from  the  said  louCb-weet  mBrch-atone, 
to  another  atone  on  the  south-east  comer,  on  the  south — by  a 
line  almost  Blraight  from  said  soutb-east  march  coiner,  to  a 
narch-Biune  on  tbe  norlb-east  corner,  on  the  east— and  partly 
by  the  King's  highway,  and  partly  by  (he  yard  posaeased  by  Jaues 
Reid.  Btnith.  and  panly  by  Jamea  Dryadile'a  corn-Tard,  on  tbe 
north  part,  from  one  to  others,  all  lying  within  the  parish  of 
Tillleoultry,  and  ihire  of  Claekmannui,  with  free  isb  and  entry 
thereto,  and  whole  puts,  privileges,  and  peitioentB  ibereof." 

The  pui^ner  sncceoded  to  his  father,  and  obtained 
a  charter  of  rtovodamut  on  6th  September  1 809,  on 
which  he  was  duly  infeft.  It  deicribed  the  labjecti 
in  these  terms: 

••  All  and  Whole  that  piece  of  ground  in  Wettertown  of  TillU 
coultrr,  conaialing  of  one  rood  and  thirteen  falls,  or  thereby, 
Scotch  measure,  bounded  on  the  west  by  tbe  road  to  Alloa, 
along  the  burnsideof  Tillieoultrj- on  the  south,  by  tbe  property 
belonging  to  James  and  William  Ritchie— on  tbe  east  by  tbe 
Tovrn-loan,  and  the  house  occupied  by  Jamea  Pye — on  tbe 
north  by  the  yard  belonging  to  tbe  said  James  rye's  house : 
which  piece  of  ground  is  divided,  in  the  direction  of  east  and  west. 
by  the  old  road  leading  to  Dollar,  and  a  house  has  been  erected 
on  (bat  part  thereof  lying  upon  the  north  of  tbe  said  old  road, 
■nd  tbe  remainder,  being  that  part  on  the  south  of  the  aaid/iM 
road,  has  been  conterCed  into  a  garden,  and  surrounded  by  a 
atone  wall,  lying  on  the  said  Bubject,  within  the  parish  of  Tilli. 
coultry,  and  sbire  of  Clackmannan. " 

The  defenden  having,  as  the  pursaer  alleged,  en- 
crouched  upon  bis  rights,  in  debarring  him  front  the 
privilege  of  using  certain  passages  and  a  stripe  of 
ground,  brought  the  present  action  to  hare  hii  right! 
declared,  and  the  following  issues  were  prejfbred  and 
■ent  to  a  jury  at  Stirling,  in  presence  of  Lord  Gillies, 
on  13th  September  1833: 

"  It  baing  admitted  [bat  (he  pursoer  is  proprietor  of  certain 
portions  of  ground  in  tbe  village  of  Westertown  of  Tilticoultiy, 
H  described  in  the  title-deeds,  Nos.  B  and  10  of  proceM,  and  of 
^rtain  bmiiet  buill  on  one  of  tbe  said  portiona  of  ground  ;— 


I  braidlh, 
tbe  soDth 

end  of  a  hotiae  belonging  to  tbe  defender,  Andemh,  ia  included 
in  the  description  CDn(ained  in  tbe  said  titles  ?  Whether,  for 
forty  years  and  upwards,  or  for  time  immemorial,  the  punaer 
and  hia  predecessors  and  authors  have  poasesaed  tbe  uae  uf  the 
aaid  passage  for  access  to  tbe  back  of  the  said  bouse  7" 

Tbe  issues  regarding  the  other  defenders  were  ex- 
pressed in  similar  terms.  In  the  course  of  the  open- 
ing speech  of  the  counsel  fur  the  pursuer,  it  was 
ascertained,  by  the  admission  of  parties  in  Court,  (bat 
the  pnrsaer  was  in  possession  of  ground  tn  tbe  extent 
of  the  measurement  described  in  his  feu-charter,  with 
yard  and  house*,  and  the  Judge  accordingly  gave  it 
aa  his  opinion  and  charge  to  the  jury,  in  point  of  Uw, 
without  farther  procedure  in  tbe  case,  that  the  charter 
was  a  bounding  charter  in  regard  to  the  measaremeal 
therein  described,  and  that  the  pursuer  was  not  en- 
titled to  claim  more  than  the  quantity  expressed  ia 
the  said  charter ; — tbe  jury  accordingly  gave  their  ver- 
dict for  the  several  defenders,  without  fwy  evidence 
being  adduce^  subject,  m  the  caM  of  the  defender, 
James  Spye,  to  the  opinion  of  tbe  Court  of  Sesnoa, 
upon  the  objections  stated  in  the  record  to  his  title 
to  oppose  tbe  pnrsner  in  the  conclusions  of  his  action. 
A  bill  of  exceptions  was  tendered  on  tbe  following 
grounds : 

"  Itt,  That  (be  pursner  was  entitled  to  vindicate  bis  right  to 
the  whole  ground  which  lay  witbin  tbe  limits  of  the  marA- 
atones,  and  speciGc  boundaries  pointed  out  and  fixed  by  his 
said  feu-charter,  and  to  occupy  and  possess  the  same,  as  be  had 
uniformly  done,  from  the  date  thereof,  which  he  offered  to  proTe, 
and  this,  whether  the  said  ground  extended  to  more  or  less  thin 
the  sa  falls  18  ells,  mentioned  In  the  said  feu-charler.  arf, 
That,  by  tbe  pursuet's  charter,  there  was  elpretsly  coDveyed  to 
him  '  free  isb  and  entry'  to  hiB  whole  subjects ;  and  that,  cien 
under  the  denomination  of  'whole  parts,  privities,  and  paiti- 
nents  thereof,'  tbe  pursuer  was  entitled  to  (he  said  apaces,  si  a 
meana  of  access  to  tbe  back  walls  and  roofs  of  his  said  bauKS 
ind  garden-dike,  for  (be  purpose,  inter  alia,  of  repairing  tbe 
same,  as  well  as  for  an  eaves-drop,  for  which  purpose  he  had 
always  used  and  enjoyed  tbe  same,  otherwise  It  would  be  im- 
possible for  the  punuer,  if  now  deprived  (hereof,  to  get  his  nid 
houses  repaired,   or  bis  subjects  comfortably  posaeued  or  n- 

After  a  hearing, 

Lord  Jutiice-Clttk,  at  advising,  said, — In  detenniniDg  wbelbei 
the  direction  was  founded  in  law  ot  not,  they  must  conaider  tbe 
Btatementa  in  the  bill  rif  exceptions,  and  the  admisFioos  which 
preceded  (he  issuea.  Theie  were  two  sets  of  title-deedi  fannd- 
ed  on  in  the  summons,  and  the  pursner  waa  aa  much  entitled  to 
found  on  the  charter  of  1775  as  on  (hit  of  1609,  though  there 
waa  some  difference  between  them.  (Uia  Lordahip  here  read 
from  the  deeds).  Then  attend  to  tbe  procedure  M  (he  trial  set 
forth  in  the  bill.  No  evidence  was  led.  Tbe  Judge  gave  it  is 
his  opinion  that  the  charter  was  a  bounding  charter,  in  reiprttof 
(be  messuremant,  and  the  jury  returned  a  verdict  accordingly- 
Looking  to  the  averments  on  which  tbe  issaes  rest,  tbe  panun 
undertook  (o  prove  poasession  of  every  thing  within  (be  msrcb- 
s(oneB  for  forty  years.  At  first  be  was  inclined  to  tbink  Loid 
Gillies's  opinion  right;  after  bearing  argument,  and  especi^y 
consulting  the  authorities,  he  was  satisfied  tbe  charge  was  er- 
roneoui<,  and  that  the  bill  should  be  allowed.  Our  aulborrlies, 
in  defining  s  hounding  charter,  say  not  a  word  about  meaiurs- 
ments  or  the  number  of  acres  or  fulls,  &c.  Slsir  iefiin  it  ss 
limited  by  marches  and  meithes,  and  Ertliine  by  marcb-stono. 
(His  Lordship  bere  quoted  the  words  of  Erskine,  Stair,  and 
Baiiktan.}  'f  he  words  in  (be  charter  before  u>  were  such  tt 
occurred  in  tbe  definition  of  Stair  artd  Erskine,  Dn<f  the  aumber 
of  falls,  &e.  were  just  put  in  parenthetically.  They  were  juU 
thrown  back  to  the  purtaer's  averment,  (hat  be  would  prors 
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forty  yan'  poiieasion  of  every  tMsg  within  tlie  marcb-aCone*! 
all  of  which  were  recently  ilanding,  except  one  ramOTed  by  oae 
of  the  defenders.  Though  the  punuei  bad  bailt  fail  wiUi  and 
Biide  hi*  garden  waJki  considerably  within  his  line  of  mah:b, 
still  be,would  be  entitled  to  prove  poiSMEion  up  to  the  mkicb-  . 
•tones. '  There  was  do  anali^y  between  thi's  case  uid  one  whera 
»  party  feued^  certain  nnmbi;^  of  feel  for  bui|,d[n|-|  at  a  cartAin 
feU'duty:  Loak'tathe  cascauf  DoiiglKa,9d  FebTQary  1630, ami 
<it  Kocbard  in  1 779,  the  one  between  a  superior  and  vaaaal,  and 
tbe  uther  between  a  landlord  and  t«tiant.  From  the  words  of 
tbe  fliarter  of  tbe  pursuer,  and^he  definition  of  the  teit-writen,  - 
hi:  Hiw  nolbing  to^  prevent  the  pursuer  froca  proving'  potscssion 
up  to  tbe  march.stan'es,  and  would  allow  th;  bUl  of  exceptions. 

Lard  Gttniet  concurred.  It  would  have  been  competent  for 
tte  defendei^  to  have  objected  to  the  ^unuer'a  title  to  posiet- 
•ion,  but  they  did  not  do  so,  but  allowed  an  iwae  on  the  fact. 
Tbe  presiding  Judge  should  not  have  stQpt  the  trial,  but  gone  on, 
and  at  moit  reserved  the  objection  to  the  title. 

Lard  Miadombani  WHS  of  tbe  same  opinion.  Lord  Oillies 
aeems  to  have  only  considered  the  words  falls  and  ells,  and  not 
the  phrases  meilbed,  marcbed,  and  bounded  by  pertain  iBarch' 
atones.  If  the  charter  be  p  boundary  charter,  it  is  in  tbe  teeth 
i>f  the  direction  g  fur  it  mentions  a  certain  number  of  falls,  &c., 
and  then  say&,  meitbed  and  mtfvhed  by  certain  march-stonea.  - 
He  would  at  law  tbe  bilL 

The  bill  of  exceptioni  wss  atNUrdingly  allowed. 
Tha  pursDer  then  moved  for  the  expeDsea  of  discuM- 
ing  tbe  bill.  Objected — This  i«  a  novel  demand.  There 
i«  tiut  a  Bingia  cue  on  record  in  which  expenaes,  in 
similar  circumstances,  have  been  given. 

The  point  waa  delayed  till  the  SiSth,  when  the  pur- 
suer pleaded — The  detenderi  have  allowed  a  verdict 
contrary  to  lavr  to  be  pronoimced  in  their  favour, 
and,   by   taking  advantage   of  it,    hare  forced    the 

Enrsoer  to  open  it  up  bj  a  bill  of  exceptionM,  and 
aving  iinaucceeafully  resisted  tbii,  they  are  liable  in 
the  eKpen»ea  incurred  by  tboir  opposition.  Answer- 
ed — The  puint  has  been  settled  by  practice,  that 
wliere  a  bill  of  exceptions  has  been  allowed,  in  re- 
spect of  the  misdirection  of  tbe  Judge,  or  a  new  trial 
granted  when  the  verdict  U  against  the  direction,  no 
expenses  in  the  interim  are  to  be  given  ; — they  must 
abide  the  issue  of  the  cause.  It  was  the  Judge,  ex 
propria  motu,  who  took  un  the  plea  of  a  bounding 
charter.  No  evidence  had  been  led;  so  that  the  de- 
fenders were  debarred  from  opening  their  mouths  at 
tiie  trial.  The  Court  thought  tbe  point  difficult,  and 
ordered  a  hearing  on  it,  and  all  the  defenders  did  was 
to  discuss  tbe  bill,  that  the  matter  might  be  deli- 
berately settled. 

■  Lord  Juilia-Cltrli  said,  he  had  no  difficulty  in  refusing  the 
motion  for  expenses  Aoc  ilatu.  He  would  rescrTe  (hem  to  the 
issue  of  the  csnte.  He  entertained  no  doubt  of  the  power  of 
the  Court  in  the  matter.  But  it  was  proper  to  attend  to  the 
course  of  practice.  If  there  was  no  instiince  recoriled  of  givipg 
expenaea,  di  piano,  oFdiacuasing  a  bill  of  exceptions,  be  did  not 
think  they  shonldrin  the  bresent  instance,  depart  from  it.  Tbe 
point  was  strongly  exemplllied  in  the  ca«e  of  Rowat  u.  Allison, 
(onfea,  Vol.  vl.  p.  143.)  tried  a  abort  time  ago,' where  Ur 
Buchanan's  evidence  was  rejecled,  and  a  bill  of  exceptiona  dis- 
allowed, but  tbe  judgment  was  reversed  in  the  House  oF  Lords, 
and  the  party,  in  tbeir  petition  to  apply  the  judgment,  asked  for 
tbe  expenses  of  discuasing  the  bill  of  exceptions,  but  tfais  waa 
refused  Aoe  ilalu.  If  tha  defenders,  in  this  casp,  ahall  be  found 
in  the  wrong  from  tbe  beginning  to  the  end  of  tbe  cause,  expenaea 
will  be  given  against  them. 

Lord  GlatUe  concurred.  The  bill  of  exception  waa  a  atep  in 
obtaining  justice,  and  the  defenders  were  wrong  in  opposing  it 
mordicut.  If  in  tbe  laaue  they  be  found  in  the  wrong,  all  ex- 
penses mnst  then  be  paid.     There  wasa  strong  analogy  between 


a  bill  of  exceptions  and  a  bill  of  suspension.  No  expenaea  were 
gfven  at  the  paMing  of  a  bill  of  suspension. 

Ltrd  iieadtwhank  would  reserve  the  question  of  expenses. 
He  would  have  difficulty  alpreaent  in  deciding  out  and  out  whe- 
ther expenses  were  to  be  given  or  not.  The  defenders,  by 
adopting  tbe  direction  of  tlie  Judge,  made  it  their  own. 

Xbe  questiofi  ofexpenses  wa^s -accordingly  (on  28th 
February)  reserved  till  tha  issue  of  tbe  cause. 

Authorities  on  Firat  Point.— Erik.  II.  23,  sec  &  Stair,  IL 
3,  sec  26. 

Defenders'  Authorities  as  to  BspenBes.—< English  Cases.) 
Uullodk,  SSa  Cowp.  808.  I.  'Vf.  Bl.  63a  III.  T.  R.  S3i. 
12  Mod.  370.  I  Burr.  12,  and  393,  and  It  665.— (Scotch 
Csaes.)  Scruton,  3lat  May  1622)  Murray,  III.  p.  S6.  Ha. 
milton  V.  Hope.  10th  March  1827  g  S.  and  D.  V.  p.  MS,  and 
22d  January  1828.  Murray,  IV.  p.  266,  270.  Roberlaou  *. 
BarcUy,  3d  July  1828^  Murray,  IV.  p.  524.  529. 

Second  Diviaion Ael.  Jameson,  Skene,  and  Tumboll ;  Wo. 

therspoon  and   Mack,   W.a,  Agenta AU.  Dean  of  Faculty 

(Hope),  A.  M'Neill,  and  James  Anderson;  M'&itosb  &  Gem- 
mell,  Agents— Jury  Clerk.— [Jlfr./f.] 


27(A  February  1984. 

No.  252. — Alexander  GflLHiE,  W.S.,  Common  Agent 
in  Ranting  and  Sale  ofJarburgk,  Olgector,  v.  Bane 
OF  Scotland,  Respondentt. 

Heriuble  Creditor— Poinding— Sequestration— ^jEm  hiritabit 
CTtdiloT  having  etteiOtd  peindingM  of  the  gnund,  the  vaUdilif  af 
trkich  wai  dUpuled  ty  the  tntUM  an  Ihi  dt/tndfri'  ttqiutlToUd 
estate  ;  and  r'l  being  agrttd  that  Ihi  effecf  iheuld  be  told,  fa  tha 
meaiUitne  by-  the  Irutlee,  aha,  on  hit  oljjeaioiu  hting  repalied, 
paid  the  appraited  paitu  to  thijitit  hettiable  crrditar — Held, 
The  taller  ii  not  li/dle  la  tlit  poilponed  heritable  credilarijar 
an  alleged  lurfiliu  diffircnee  belween  the  appraised  value  and 
Ike  pracetdi  t/Ihe  tale,  bul  Is  bound  to  a'lis'l  hit  claim  againtt 
Ihelruilee. 

On  3d  July  IB29,  the  estates  of  Mesfira  Smith,  of 
Jarburgh  and  Kirkconnel,  were  sequestrated,  and  on 
13th  August  fallowing,  Mr  Bell  was  confirmed  trat- 
tee.     There  had  been  varions  beritable  bonds  gr«oted 

Erevious  to  the  bankruptcy,  the  first  of  which  were 
eld  by  the  Bank  of  Scotland,  to  the  amount  of 
£23,000.  On  25th  June  and  6(b  July  1829,  the  Bank 
executed  poindings  of  the  ground  to  tbe  appraised  va- 
Ine  of  £1532,  13s.,  and  obtained  warrant  of  aate  en 
10th  July  1829.  The  trustee  suspended,  on  the  gronnd 
that  the  poindings  were  barred  by  the  leqiieBtrBtian. 
Pending  the  litigation  it  was  agreed  that  the  poinded 
effects  should  be  sold  by  the  trustee,  and  tbeprooeedi' 
deposited  in  the  branch  of  the  Bank  of  Scotland  at 
D[imfries.  The  proceeds  of  tbe  sales  were  said  to 
be  about  £2300.  The  reasons  of  aasp:ension  were  ul- 
timately repelled,  and  the  Bank  received  from  tha 
trustee  the  appraised  value  of  the  effects.  Thereafter 
the  truftee  gave  up  tbe  management  of  the  huid*  to 
the  heritable  creditors,  who  brongt^t  a  ranking  and 
■ale,  in  which  the  common  agent,  on  the  part  of  the 
postponed  heritable  creditors,  objected  to  the  Bank's 

E reference  to  the  extent  of  £700,  being  the  difference 
etween  the  appraised  value  of  the  poinded  effects  and 
the  proceeds  of  the  tales,  which  difference,  it  waa  said, 
the  Bank  was  hound  to  have  recovered  from  the  trustee, 
and  imputed  protantoat  their  debt,  by  which  means 
the  reversion  of  the  heritable  estate,  avulable  to  the' 
postponed  heritable  creditors,  would  just  have  been 
so  much  increased.    The  Bank,  on  the  other  Lanti 
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GOntendedi  Thit  they  had  oat  act«d,  and  were  not 
bound  to  net  for  the  transfit  of  the  pottpoDed  heritable 
creditors,  but  had  engaged  in  the  litintion  with  the 
trastee  solely  on  their  own  respomibilitj,  for  fear 
tbe  heritiible  estate  thonld  not  be  sufficient  to  pay  their 
bondi,  and  by  means  of  it,  had  benefited  tbe  postponed 
heritable  creditors  to  the  extent  of  £I5S2,  ISSq  and  if 
these  creditors  claimed  the  difference  between  that 
sum  and  the  allied  proceeds  of  the  sales,  they  might 
go  against  the  trustee.  The  Lord  Ordinary  (Cor»- 
bouse)  sustained  the  objections  of  the  common  agent, 
and  found  the  respondentB  liable  hi  expenses. 

The  Bank  reclaimed.  After  some  discussion  and 
opinions  unfuronrable  to  the  iuterloeutor  bad  been 
indicated, — A/aitbnt^forcomraonagent  said,  we  under- 
stand tlie  trustee  is  qnite  ready  to  pay  the  differetioe 
to  the  Bank,  but  they  hare  never  asked  it.  We  are, 
at  all  events,  entitled  to  an  auignation,  and  we  believe 
the  money  will  be  fortheoming. 

Dean  of  Faeultt/  for  Bank — That  is  quite  satisfac- 
tory.    We  are  ready  to  grant  an  assignation. 

Lord  Prttideni Tfae  trustee  acted  both  for  tbe  beritiUe  sod 

persnnil  crrdilora,  snd  wu  boDnd  to  look  sfter  the  interest  of 
beib.     There  miftht  hsre  been  s  reTcnion. 

Lard  GiUieu — The  comnion  agent's  ugament  goes  a^fnp  on 
ibe  idea  Ihst  ibe  truMee  wis  acting  Tor  the  peiiii»iBl  creditor* 
onlf :  wbereii  be  could  not  spptar  for  one  set  of  creditors 
— ^  tbsosnotber.    Ho«ever,tf  tbe  partle*  had  not  been  agreed, 


tbat  it  baa  been  decided  that  the  diaqualifieatioa  applies  to  direc- 
tor! an1]F,  but  atill  I  ihould  have  cboien  to  dedine. 
Lord  Balgr^  coold  not  ju^,  n  being  a  director. 

Tbe  Court  pronounced  this  interlocutor  (signed  86th 
Febmary)  : 

"  Alter  the  intrrtoeotor  eompluned  of;  sustain  tbe  laid  claim  of 
tbe  Bank  ot  Scotland,  but  find  that  tbe  Bank  of  Scotland  is 
boand  to  auign  to  tbe  postponed  heritaMe  crediton,  or  to  tbe 
conmon  agent  for  their  beliaaf,  but  only  nitb  srsmndice  from 
fact  and  dwd,  anj  dum  still  conpetent  to  tbe  Bank  sgslnst  the 
trustee,  to  accouat  for  the  price  o[  the  poinded  effects." 

First  DivisioD, — Lord  Ordinarr,  CorehDUie. — Jlcl.  Thomas 
Msillandi  Alexander  Ooldie,  W.S.,  Agent.— ^A.  Dean  of  Fa- 


ir Bell,  aeTk.-[G.  D.} 


2Sth  Feimaty  1834. 

No.  253. — JORH  WlLKIK  AMD  OtTAftDIAMS,    SlMpnt- 

den,  V.  DuNLOP  &  Compamy,  and   Akdebbok, 

Chargerg. 
Minor — ffill  of  Exchange — Diligence — /.  A  ckargt  agaiiut  a 
■lifwr  vut  nal  ogonwt  Ui  cvraton,  u  irregular. — 21.  Olrciiat- 
1a»en  in  mUck  fiuid,  iJkal  a  bitt  graiUod  ty  a  minor,  witkin 
finr  hwiHAi  of  taqftrilf,Jir  tk»  nyiarr  of  Uoing  Ikrtt  mttit  at 
an  ion  en  •  ihootint  oCKriion,  woi  not  ckaUatgeaUt  o»  li€ 
trnnd  ofmiaeritif. 

On  12tk  Awtat  IS31,  the  anipender  Mr  John 
Wilkie,  and  Mr  George  Aucnstua  Irriiig,  arrived  by 
the  Lanark  stag»-co«eh  at  the  inn  in  Carnwath,  kept 
by  the  respondent,  Andrew  Anderson,  where  they  re- 
mMued  on  k  shootisv  excHTsion  till  1st  September 
following,  when  they  left  the  inn  without  paying  tlieir 
bill,  amounting  to  £20,  0.  1 1.  On  1st  October  1831, 
Aodersuo  oame  to  EdinbuT^ht  and  obtained  a  bill  for 
the  above  sum  from  Wilkie  and  Irving,  which  be  in- 
doreed  to  Donlop  A  Company,  who  raised  borninff, 
and  ohwged  fur  Uie  debt  oa  ISlh  November  1831. 


Mr  I rving's  father  f  Colonel  Irving)  paid  one-half  of 
the  bill,  but  Mr  Wilkie's  guardians,  who  resided  in 
Bnglaad,  suspended,  00  the  ground  that  Mr  Wilkie 
did  not  attun  majority  till  i&d  December  1831,  and 
consequently,  was  a  minor  both  at  the  date  of  the  bill 
and  01  the  niarge,  which  was  not  directed  against  hi* 
totora  and  cnratora,  though  they  had  previously  in- 
timated to  Duolop  and  Company  that  Wilkio  was 
their  ward,  and  a  minor:  That  be  was  possessed  of  no 
patrimony,  except  bis  share,  along  with  his  brother 
and  sister,  of  a  f^w  hundred  pounds,  which  wn*  under 
the  managemcDt  of  the  suspenders,  his  guardians,  who 
bad  sent  him  to  Edinburgh  to  study  medicine,  and 
paid  his  necessary  expenses  and  lodgings,  at  the  very 
time  when  be  was  absent,  without  tlieir  knowledge,  on 
the  excursion  in  question,  on  the  inntatiun  of  hia 
friend  Mr  Irving,  whose  guest  he  was,  and  as  cautioner 
for  whom  be  badsigned  the  bilL  The  chatter,  Ander- 
son, who  was  cited  as  a  party,  stated  in  answer.  That 
he  bad  no  knowledge  of  Mr  Wilkie's  minority  at  ths 
time,  and  saw  nothing  to  indicate  his  being  tbe  guest 
of  Mr  Irving :  That  the  bill  was  moderate,  and  there 
was  nothing  in  their  mode  of  living  or  appearance  to 
Bxcite  his  auspicaon,  or  different  from  other  gentlemea 
<tf  reepectability.  It  waa  admitted  that  the  chargers, 
Dunlop  &  Company,  held  the  bill  for  behoof  of  An- 
derson. A  reunction  of  the  bill  and  diligence  waa 
brought  on  simitar  grounds  to  thoae  stated  in  tbe  aos- 
pension,  hot  in  tbe  oonrae  of  the  process,  a  joint  rninuM 
waa  pot  in,  stating,  that  it 

"  bad  been  agreed  tbat  tbe  said  Andrew  Anderson  sbonld  be 
silted  as  a  patty  to  this  process ;  snd  tbst  all  tbe  plea*  of  parties 
should  be  dltcusaed  in  the  present  suspension,  ss  fnllj  and  imnb. 
pletel^  B8  if  the  action  of  reduction  had  been  remitted  to  aoi 
conjoined  thetewUh,  and  that  tbe  tssne  of  this  inspendon  skill 
detennine  tbe  aaid  action  of  reduction  In  sU  respects." 

The  Lord  Ordinary  (Fnllerton),  on  Slst  Deoem- 
ber  1833,  pronounced  the  following  interlocutor  and 
note: 

"  Having  hesrd  parties*  procuralon,  and  contidetcd  the  closed 
record  and  productions,  Fiiidi,  that  tbe  bill  charged  on  is  not 
challengeable  b;  the  smpender  on  the  ground  of  minority,  and 
tberefore,  and  in  respect  of  tbe  minute  of  the  partiei,  ■graeiiw 
that  tbe  iaaus  of  tbe  suspeniton  shall  determins  tbe  actioa  of 
reduction  of  the  bill  brosght  by  the  laipander,  repels  the  iiiiias 
of  tuipeniioD,  finds  tbe  Ictten  orderly  proceeded,  and  istaiaa : 
Find*  the  luapeitder  liable  in  ejq>enies,"  ice 

"  Xole. — la  this  cue,  the  suipender,  a  man  witbia  fbnr 
months  of  majority,  lived  for  nearly  three  weeki  at  the  inn  kept 
by  the  cbsiger,  on  a  ahooting  excuraion,  alongat  with  a  frisad. 
The  amount  of  the  charger*!  demsnd  is  in  ever;  tapeet  ttt,- 
sonabla  and  moderate,  whether  tbe  mode  of  living  beeonudered, 
or  tbe  rate  at  which  the  difierent  items  are  chained.  Tfae  bill 
under  auipeiMion  was  granted  in  payment  of  tbat  aoeonnt  about 
a  month  afterwards,  while  the  guapeader  waa  still  a  minor. 
The  auapender's  friend  haa  paid  one-half,  so  that  the  bill,  aa  aow 
iniisted  in,  conibta  of  the  suapender's  ihsre  of  the  account.  It 
is  not  pretended,  that  either  at  the  time  of  contraetiiig  the  debt, 
or  of  granting  the  bill,  the  (Carver  was  informed  of  the  sus- 
pender bein^  under  age.  In  these  dmimitsnces,  the  Lord 
Ordinaiy  tbinka  that  the  plea  of  minority  on  the  pan  of  the 
■uapender,  ia  truly  a  perversion  of  what  was  meant  as  a  pro* 
teccion,  into  an  instrument  of  fraud.  Tbe  present  leem*  ex- 
actly a  case  for  tbe  application  of  tbe  principle  mineritm  4a. 
ctptii  non  decipieniibui  ft  nibomitndwn.  The  objection  in 
form  to  the  charge,  as  given  to  the  luspender  before  mqoii», 
and  without  an;  mention  of  tutors  and  curators,  wbslever  difi- 
culty  it  might  otherwise  bare  preaenied,  muit  be  Iteld  to  have 
k....  — .iTcd,    Before  the  bill  of  suspension  was  passed,  an  actioa 
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•f  reduction  tm  niMd  by  tba  Mupcnder.  for  the  pnnxae  of 
tiTing  iha  merita  of  tbe  one,  i.  «.  the  Tilidity  of  Che  bill.  It 
oondadM  for  reduecioa  of  the  bill,  >■  bttiag  been  gnnce<l  durii^ 
ninoritj.  &&,  aad  witbout  tbe  coiuent  of  lUe  auapcDder'B  guar- 
diani,  and  for  reduction  of  tbe  protest  anddiligence,  on  tbe 
•ingle  ground,  that  tbe  'niUlitr  of  theaaid  lull  necesaanlf  Infen 
the  uiUit;  of  tbeie  vril*.'  Tbe  twU  of  iiupenaion  w*a  allowed 
to  be  pMted  witbout  amwen.  on  tbe  sppUeatJoD  of  tbe  auapen- 
der'a  a^nt  inctiaating  bi«  opieion,  that  'the  queMkn,  ee  ft  ap- 
peara  to  ne,  cannot  be  detenniaed  in  tbe  BilkChanber,  being 
oolj  onaiMtent  in  tbe  reduetioa,  tbe  otgect  of  tbe  niapraaioii 
being  nMrelr  to  pnHect  the  nereon  in  tbe  nearitime.'  Afler- 
w«id*>  panie*  aeem  to  ban  tbon^t  that  it  would  be  more  eon- 
venjeat  to  diaoisi  tlie  merita  in  tbe  anapention ;  end  bf  tba 
minute  autQoined  to  tbe  priiUed  aoapeailon,  ■  it  la  agreed  tbit  all 
tbe  pleaaorpanieaaboaldbediaeuMed  in  tite  pteeent  aiupenaion, 
•■  fullf  and  eonpletelj  aa  if  tbe  aetioa  of  tednction  had  bean 
mnitlnl  to  and  coojeiiied  tlicnwitb,  and  tbat  the  Imuc  of  (bie 
•uapenaion  ahall  determine  tbe  aald  action  of  reduction  )n  all  re- 
apccts.'  The  Lord  Ordlnair  unat,  in  somd  eonatmctioti,  bold 
thia  to  be  a  waiver  of  tbe  ejection  to  tbe  form  of  the  charge, 
brcaute,  on  any  other  luppoaitlon,  the  merita  of  tbe  cate  could 
not  be  reached  in  the  suapeniion,  and  eonaeijucntljr  tbe  iaaue  of 
the  aoapenaion  could  not  determine  the  aaid  aetkm  of  re- 
duction." 

The  saspeadeni  rectuiaed,  and  pleaded,  inter  alia. 
That  an  erroneoue  conatroction  bod  boen  pat  on  the 
minute,  vhich  meant  merelr  that  oil  pleu  compatent 
in  the  induction  ahould  be  <fiaciiMed  in  the  aaipeniion, 
and,  of  coarse,  the  plea  that  thedUigenoe  wat  null,  oi 
directed  againK  a  minor,  without  includiiiff  hii  tnton 
and  curators— which  plea  was  not  dttputed  to  be  well- 
founded.  Anawered — Tbe  object  of  the  anapendon 
waa  to  ^et  rid,  not  only  of  the  charge,  but  oF the  debt. 
The  anbitance  and  effect  of  the  minute  wai  tbe  lome 
at  if  the  cbar^a  had  baen  turned  into  a  libel,  which  it 
might  have  Wen,  had  that  minute  not  been  agreed 
to. 

Lord  SiOgn^.—Tben  U  a  good  deal  in  tbe  cJuugera'  uM- 
ment  aa  to  the  effect  of  tbe  minute.  Bat  tbe  dificulty  'a,  (hat 
it  ia  agreed  tbat  all  the  pleai  of  tbe  pertiet  aball  be  diKoaaed  in 
the  luapeniion.  Now  the  firat  plea,  auted  moat  aitienlately,  ia, 
tbat  tbe  charge  ia  nail  n  agiinit  a  minar,  and  not  againat  bia 
tnton  and  cinatora. 

L,ord  Cnigie. — I  bate  great  doubta  whether,  in  tbe  eaae  of  a 
minor  in  Scotland,  a  puty  m^ing  fomuhingi  to  falm  1*  bonnd 
to  know  that  he  baa  canton  In  En^nd. 

Lord  OiUia. — It  appean  to  me  the  eaae  ia  h)  tbe  CHneri- 
ttution  aa  if  tbe  reduction  bad  been  conjoined  with  tbe  aoapen- 
aion. Now,  what  would  tbe  Court  have  done  then  7  We  would 
have  found  the  diligence  and  charge  irregnlar,  end  then  proceed- 


The  Other  Jndget  eouetimcl  in  thb  view,  and  tha 
merits  were  then  w^fued. 

LanI  PrriUent. — It  ia  a»id  tobe  sn  inrportaut  point  to  dedde 
that  a  minor  ia  liable  for  fumiabingt  of  ibla  deacription.  But  it 
ia  atill  more  important,  if  a  yont^  man  ia  entitled  to  go  and  lire 
three  weeka  in  an  ino,  and  come  out  without  paying  any  thing. 
A*  to  tbe  aigumeut  that  Mr  Irving  waa  the  party  liable,  the  two 
are  joint  aeceplon  of  tbe  bill.  The  luapender'a  claim  of  relief 
ia  not  in  the  leaat  hurt  by  tbe  diacharge  granted  by  the  chaiftia 
talrring. 

Lant  Batgray. — Not  In  tbe  least 

Lord  Craigit.—Tbt  discharge  will  not  operate  as  a  discbsige 
■C  tbe  suspender's  iostance. 

Lard  CiUir).— It  will  not  cat  off  Mr  Wilkie's  relief,  if  be  can 
prove  that  Mr  Irving  invited  him.  Irving  ia  diacbargedooly 
guoal  tbe  party  gtanung  him  tbe  diacbarge.     Suppose  A  aaka 


A? 

Roiertion,  for  auspendera. — Thia  ia  determining  an  impoittnt 
principle  aa  to  bill*  by  minon. 

Lard  PrtBdent,—  ne  are  determining  nothing  but  that,  in  tbe 
drcumaCances  of  thia  eaae,  you  muat  pay  tbe  half  of  thia  debt. 

The  Court  (by  interlocutor  aigned  4th  March) 

"  Recal  tbe  interlocutor  of  the  Lord  Ordinary,  reclaimed 
againat  i  Find  that  the  chai^  waa  irregular,  and  auapend  tbe 
letters  and  charge  timplieiter ;  but  in  respect  of  the  agreement  of 
the  parties,  asioiliie  the  charger  &oni  the  srdon  of  reduetlun,  to 
the  extent  of  one-half  only  of  tiie  bill  charged  on  :  Rnd  tbe  ana- 
pender  liable  in  expeuaea  to  the  chargen,  but  under  deduction  of 
the  expenie*  of  diseaaiing  the  irregularity  of  the  charge ;  and  re- 
mit the  account,"  &e. 

Suapenden- Authoritiea.— tteid,  iiSth  July  1783}  H.  6936. 
Hamilton.  February  IS87 ;  M.  B981.  Bell,  January  172S;  M. 
8965.  M'AdBm.  24tb  July  1602  j  M.  8039.  Coraer,  S4th  Fe- 
bruary 1 782  (  M.  e»44.  and  9086.  Wall,  July  1724;  M.  9039. 
Campbell,  IJHh  January  1731 ;  H.  003.S.  Dnodaa,  17th  Ja- 
nuary 1711 ;  M.  0034.  RiuaeUt.  Kirk,  27tb  November  1 827; 
e  S.  &  O.  133.  Andenon  v.  Caution,  28th  Norembei  1SSS| 
7  S.  Se  D.  79. 

Fint  Diviaion — Lord  Ordinary,  'Eaiitrtoa.—Jei.  B.  J.  Bo> 
bensoD)  John  Shand,  W.S.,  AgcnL— .^.  Thomas  Moitlondt 
John  Somerrille,  jun.,  S.S.C.,  Agent.— Mr  Bell,  Clerk.— 
[CD.] 


Sm  February  I834<. 

No.  Z&it^CoumsL  A.  Hay,  Objector  and  Reelaimtr, 
V.  DovatiAS,  &0.,  Dynder: 

Proteis — Hulliplepainding — Otqectiona — Eipensea— if  farfy 
ilaBJRg  aeeepUd  lit  <iSUe  of  Irvilee  undfr  (vb  (rail  dtedt,  mm 
rtgaidaig  AtrilaiU,  and  Iho  otktr  ptrttnut  prtperlg  ■  and  jtoe- 
ing  UtH  ilififi,  amd  taktn  an  octisf  iliart  fe  the  mtnogtineiU  <f 
flu  truU-^tuU  with  hit  (w-tnaUM — Htld.  L  That  il  war  tom- 
petml  to  indttde  the  mlgtct  iff  hotk  Imtlt  tinder  ont  nvltipU- 
poinding,  mih  a  lins  lo  bring  the  truit  la  a  eoiutution, — //. 
Tial  noiwitkttatiding  Ike  party'i  intdaitffon,  Ikat  ho  mijRcil 
hit  offla  of  trutlee  rrgardiitt  1^  herilatb  propertf,  il  ten  tam- 
peltKt  lo  intliide  hit  Hanu  aa  one  of  tkt  nominal  raiten  tf  Ike 
nuMploptinding. — III.  That  abjeelioiu  to  Iht  eompetaneif  of 
a  nuUipiipoinding  art  of  lie  ml  una  of  dilalorv  dejencei,  and  if 
Ihejndgmenl  Ihereia  be  not  acqvietced  in,  apemet  mail  ia  givm 
ogunH  the  rtdainer. 

The  lata  Mra  Dunbar  Brodie  died  on  S6tb  Sep- 
tember 1829,  leaTing  two  trust-deeds,  both  of  tbein 
dated  tira  nata  day,  and  in  faroar  of  the  same  truo- 
ton.  Sir  WilUara  Gordon  Gordon  Camming,  Colonet 
Hay,  Joseph  Qordou,  and  Uobart  GranL  One  of 
these  deeds  related  to  her  penonal  property,  tbe 
ether  to  the  landi  of  Coulmony  and  otbero.  Mm 
Dunbar  Brodie  alio  left  certwn  eodioili  or  htdograph 
writingn,  cotMwning  varioiu  legacies.  The  traateee 
were  infeft,  and  the  objeetor  took  an  aetire  part  in 
the  mauageiKeflt  of  the  trust  affiairt.  Whilst  arrange- 
ments were  making  for  winding  up  the  trust,  the 
ebjeetor  intimated  liis  ras^otaon  as  trnatee^  whidi 
tbe  other  tmsteea  refuted  to  accept.  Cunsiderabla 
emborraaaments  baring  arisen  as  to  the  distribatioit 
of  tbe  tmst-fnnds,  the  trustees,  by  the  odrice  of  coun- 
sel, antboriaed  a  multiplepoinding  iu  their  name  lo  ba 
raised,  and  that  tbe  snojects  under  both  trnsts  should 
be  comprehended  in  it,  and  brought  into  CourL 

Colonel  Hay  gave  in  ubjwtiona,  staling — I.  The 
action  it  incompetent  as  laid, — (1.)  In  reapeet  that 
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tiie  two  traati  beii^  altogether  Heparate  and  inde- 
pendent, the  troatees  under  each  are  to  be  regarded 
as  diitinct  person*  in  lair,  and  a  mixed  action  at  their 
instance,  affecting  the  eatatet  of  both 'trastt«,  i«  there- 
fore  irregolar  and  inept.  (2.)  In  respect  that  the 
aotion  has  been  brought  without  the  porsoen'  antho- 
ritf,  and  the  instance  ia  consequently  defective.  (3.) 
Jn  respect,  more  particularly,  that  in  bo  far  as  regards 
the  first  mentioned  trast,  there  being  no  quorum 
pointed  out  by  the  deed,  the  objector's  co-trustees 
had  no  power  to  bring  an  action  without  his  oonour- 
rence.  (4.}  In  respect  that  even  in  rag&rd  to  the 
last  mentioned  trust,  it  was  incompetent  to  include 
the  objector's  name  in  the  instance,  in  the  face  of  his 
resigniLtion ;  and,  independentlv  of  that  resignation, 
it  was  incompetent  to  bring  tne  action  without  the 
objector's  concurrence,  more  especially  when  there 
bad  been  no  meeting  of  trustees,  and  oonseqnently 
no  termini  habiles  for  maintaining  that  the  action  was 
duly  authorised  by  their  quorum,  (i.)  In  respect 
that  all  parties  interested  have  not  been  brought  into 
the  field.  (6.)  In  respect  that,  in  the  absence  of  all 
other  objections,  the  action  is  Incompetent,  so  far  as 
regards  the  last  mentioned  trust,  multiplepoinding  not 
being  a  habile  process  where  the  estate  in  medio  is 
altogether  heritable. — II.  Supposing  that  it  is  compe- 
tent to  conjoin  the  two  trusts  ia  one  action,  the  ob- 
jector, who  is  no  longer  a  trustee  under  the  trust  in 
regard  to  the  lands,  and  who  neither  does  nor  can 
insist  in  the  conclusions  relating  to  that  trust,  is  en- 
titled to  ha?e  the  summons  restricted  accordingly, 
and  is  not  bound  to  submit  to  any  decree  or  order 
which  might  be  pronounced  in  relation  to  the  said 
trust,  with  which  be  has  no  longer  ahy  concern. 

Answered-— I.  It  was  competent,  regular  and  ex- 
pedient, that  the  subjects  included  in  the  two  trust- 
deeds  libelled  should  be  brought  into  Court  under 
one  aad  the  same  process,  in  order  that  the  several 
claims  of  creditors  and  legatees,  and  any  questions  of 
ranking  and  of  mutual  relief  between  those  interested 
in  the  two  estates,  might  be  fully  discussed,  exhausted 
and  extricated. — II.  The  objector  having  accepted  of 
both  trusts,  ia  not  now  entitled  to  resign  either  of 
them  ;  and,  in  particular,  having  been  infeft  as'  a  trus- 
tee in  the  lands  of  Coulmony,  he  is  bound  to  act  until 
duly  denuded  of.thetelandsalong  with  bis  co-trusteei. 
--III.  At  least  it  was  not  in  the  power  of  the  ob- 
jector to  withdraw  from  the  Coulmony  trust  intem- 
petlive,  and  without  refuon  assigned,  after  the  active 
management  that  he  had  taken,  and  when  measures 
were  in  progress  for  winding  up  the  trust  by  his  own 
desire  and  Banction.-r-IV.  In  so  far  as  regards  the 
present  proceedings  for  bringing  the  trust  legally  to 
a  conclusion,  and  obtaining  the  exoneration  of  the 
trnstees,  the  objector  is  not  entitled  to  separate  him- 
self from  his  oolleagnes,  but  is  bound  to  co-operate 
with,  and  assist  them  in  e^tplaining  and  defending,  so 
far  as  is  necessary,  their  common  course  of  manage- 
ment, and  in  procuring  their  ultimate  discbarge  and 
•xoneratiun  for  their  intromissions. 

Lord  Mackensie,  l&tb  February  1834,  pronounced 
this  interlocutor : 

"  HiTJng  hearil  portie*'  prorunton,  and  tbertsfter  conndcred 
tb«  reviicfl  objectiDiis  ind  the  retiied  luiswet)  thereto,  and  whole 


proceu ;  uid  being  of  opinion  that  the  objectioni  ought  tobt 


'*  Not*. — The  Lord  OrdinsTj  considen  the  objectioni  hen 
to  bive  betTh  and  to  h>ve  beentiaiid,  beard,  and  decided  apoou 
dilator;  defences,  snd  that  being  Che  caie,  he  thinks  luoudf 
bound,  bjr  aection  27th  of  tbe  Statute,  ud  section  47th  of  tba 
Act  of  SedeninU  to  proceed  in  regard  to  theee  defences  a)  In 
other  case*  of  dilator;  defence!.  Tbe  Act  of  Sedenint  pro. 
viding,  tbat  tbe  objection!  in  a  mul^plepoinding  may  be  tsiccn 
M  defences,  sanetioiu  tbeie  obgectiana  being  taken,  either  dlk- 
tor;  or  perrmptcry,  accordiag  to  tbeir  nature.  And  it  aeem*  to 
tbe  Lord  Ordinary  to  be  implied,  that  in  caie  of  tbe  foimer, 
^eie  dilatory  defences  are  to  be  proceeded  upon  u  ancb,  il  i.  in 
the  ordinary  statutory  way,  with  a  finding  of  eipenaee  in  caie  of 
reclaiming.  But  tbe  Inner-Houae  seem  to  be  lei*  tied  np  by 
aection  5(b  of  tbe  Statute.  Tbe  Lord  Ordinary  beliete^  tint 
beiidea  tbe  ease  of  the  trustee  of  Taiybi's  creditors,  there  barf 
been  other  cases  in  tbe  Outer-House  of  a  similar  oaiure.'' 

Thereafter,. his  Lordship,  on  I6th  Febrtiary, 
"Repel*  tbe  objectlODs  for  Lieu  tenant- Colonel  Hay;  and  in 
respect  bii  eonniel  now  intimate*  hii  inlcntian  to  reclaim  i^aint 
Ibis  judgment,  find*  the  said  objector  liable  in  ezpenace  la  tba 
raiaen  of  the  multiplepoicdiDg ;  allowi  an  account  tbereaf  to  bl 
given  in,"  (tic 

The  objector  reclaimed,  and  prayed  their  Lord- 
ships 

"  to  »u*tain  the  objections,  and  dismiie  the  action ;  or,  at  ill 
event!,  to  sustain  the  objectioni  to  the  sflect  of  reatrirtiiig  iba 
action,  in  terms  ofihe  objector's  second  plea  in  law;  and,  in  eithn 
case,  to  find  the  objector  entitled  to  bit  expenses,"  &c 

The  Court  adhered. 

Second  Division. — Lord   Ordinary,  Mackeczie tci,   Rn- 

tberfurd  and  Ivory ;  Tbomaa  Mackenzie,  W.  S.,  Agiail.~~AU. 
Dean  of  Faculty  (Hope)  and  Neavea  ;  Gordon  and  SCuirt, 
W.S.,  Agents.— Mr  Holland,  Clerk [j.W.H.'\ 


^l&tk  February  1B34. 
No.  S5S.— Jambs  Wilson,  4c,  Purtuert,  v.  John 
Scott,  D^ender. 
Process— Jury — Issuea,  Adjualment  of— 'Acquiescence— .<  rf«< 
Jinuler,  in  an  action  af  damage!  agaitut  him/ar  i'Varg  allrged  it 
have  been  muwit  ID  cerlajn  milli,  m  contefuence  uj  kit  oatoiti. 
vitnti  andoptTatioHioniht  cftoiuiii  of  a  riser,  hapiugaremilat- 
guieuena  an  the  part  of  thi  parimri,  in  reipecl  Ihai  tkeg  wtn 
aware  qf.  hie  operaUaaii  and  nut  Aasing  averred  tliai  tie  et- 
fuieictHCe  mu  ejler  lit  injurjf  had  ttuve^ — Ike  Conn  dimlltie- 

ed,  boc  statu,  an  iuue  on  tie  petit  of  aequitieenee II.  Oiit- 

Rton  ezpretied,  that  ocifiaticeHCe  uai  aol  auUier  of  fact,  iid 
iaferenc,  of  lap>. 

The  purinera  were  the  proprietors  of  certain  mill* 
on  the  Water  of  Gugo,  in  the  county  of  Ayr,  xnd 
brought  an  action  of  dsmagei  ag«in«t  the  defender, 
on  the  ground  that,  by  certain  operations  on  the  chan- 
nel of  the  rifrer,  and  certain,  embankments,  ,he  had 
narrowed  the  stream,  and  caused  it  to  encroach  on  its 
bsnks,  to  the  injury  of  the  pursuers'  mills.  Tbe  de- 
fender denied  the  allegations  of  the  pursuers,  and 
stated  that  they  and  their  authors  knew  of  the  said 
embankments,  and  bad  acquiesced  therein;  That  he 
had  from  time  to  time  protected  bis  property  by  re- 
pairing the  embankments  and  keeping  the  channel 
clear.  After  a  record  bod  been  made  up,  tbe  folloir- 
ing  iHsues  were  prepttrcd  by  the  issue  clerks: — It 
being  admitted  that  the  pursuers  were  proprietors  of 
certain  mills,  &c.  on  the  Water  of  Gogo,  in  Aynhirt  i 
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"  Whether  the  defender  wrongruUy  perrormeil,  or  eausid  to  ba 
perfoTmed,  certain  openlions  an  ibe  cbannel  and  binki  of  the 
•■id  water,  or  either  of  Eliem,  (o  [be  injury,  lo*>,  and  dmraige  of 
>be  punnera?  Or  whether  the  pursuen,  or  their  predeceuorai" 
iic.  1  agreed  to,  or  >cqui«teed  in  cbe  Bforeiaid  operetiona,  or 
any  of  tbCm  V      . 

,TKe  iasue,  as  approved  by  thtfLprcT Ordinary,  ww 
in  these  words  :  — "  WLethcr  the  defender,  unfje  1815, 
wrongfully  performed  ceruin  operntiuna  on  the  bed 
of  Miid  river,  to  the  Ioh  and  damage,"  &&  The  pur- 
Ruer  prnponed  that  it  tfaoold-  be  "  on  the  bed  and 
banks  of  said  river,  Or  either  of  them,"  Sec.  ' 

Tlie  caiB  having  been  brought  bufure  the  Inner- 
Houie,  the  purauera  contended,- That  there  waa  nut 
in  the  recurd  fuffieient  aferments  tu  entitle  an  isiue 
to  be  given  on  the  point  of  acijuiescence.  There 
might  be  operations  carried  on  in  the  channel  or  on  the 
banks  of  a  river,  in  a  man*a.own  property,  the  eicia* 
tence  uf  whiub  were  never  dreamed  of  till  the  time  of 
fiuod,  when  their  evil  conaeqiiencea  were  felt. 

Lord- JuMut- Clert  said,  as  the  record  atood  be  wai  not  pre* 
pared  to  grant  the  iuue  *i  to  nrquiescenre.  Nor  was  h«  pre- 
pared to  laj,  ■  party  wai  entitled  to  challeng;e  a  proprietor  erect- 
ing embanltnienta  on  bii  own  grounda,  till  damage  from  them 
wa»  perceived.  Abore  Lord  Glenlee'a  property  a  company 
bad  erected  a  large  reaervoir  in  their  own  grounds.  No  injuty 
was  felt  at  the  time,  but  when  a  dry  season  occurred  it  became 
manifest.  Thirre  could  be  no  pretext  to  interfere  with  the 
erection  till  ita  injury  was  seen,  and  then  the  inferior  beiitoi 
was  entitled  to  challenge  it.  There  was  not  in  this  case  B  auf. 
ficieni  averment  on  record,  that  the  injury  did  not  arise  till  after 
the  operMiona  oF  the  defender.  There  was  a  total  want  of  facta 
aet  forth  to  show  aequieacenre,  and  tb«  defender  should  hare 
averred,  that  after  [he  treciioiig  and  [he  Soods  the  pursuers  b«d 
acquiesced.  To  lay  that  becsuae  an  embankment  was  raised  on 
the  party's  own  ground,  and  that  the  other  party  aaw  it,  and  did 
not  object,  impliea  aequieacenre,  will  not  do.  Could  the  error 
be  reinedied  now?  Could  the  record  be  opened  up  ? 

Lint  GltnUt  was  of  the  aame  opinion  with  Lord  Justice-Clerk. 
In  the  ease  of  Lord  Eglinton,  it  was  foutid  that  beritora  were 
not  entitled  to  do  any  ibiiig  which  might  throw  the  wstsr  on 
their  neighbours.  Waler  wus  a  thiiig  of  common  interest,  and 
one  was  not  entitled  rmulounly  to  injure  any  other  person's  pro- 
perty by,  his  operations.  Acquiescence  was  not  matter  of  fact. 
Ii  was  absurd  to  send  that  to  a  jury  i  and  what  would  all  the  ad- 
inissiona  on  the  record  give,  but  an  is»ue  to  that  effect?  He 
thought  the  second  i»iue  should  be  kot  ubIh  disallowed. 

Lord  Meadoiebank  concurred.  It  was  impossible  to  send  to  a 
jury  an  inference  in  law.  The  Vfhole  facts  in  the  condesceU' 
ileoce  did  not  warrant  acquiescence.  T^ie  issue  went  not  to 
acquiescing  in  the  erection  uf  the  embankment,  but  in  the  result 
eauaed  by  it.  Because  a  party  saw  a  dam.dllcc  raised,  and  did 
not  quarrel  il,  and  it  afterwards  injured  his  mill,  he  would  not 
be  barred  fiom  challenging  it,  on  the  ground  that  be  bad  ac- 
quiesced in  its  erection. 

The  Court  (26th  t'ehruai-y  1834,)  pronounced  thia 
interlocutor: 

"  Having  considered  pfopo«ed  isauea  in  this  caua»,  Snd  ibat 
there  are  no  luificient  grounds,  in  hvt  ilain,  for  allowing  the 
second  issue ;  and  remit  to  the  Lord  Ordinary  to  proceed  ac- 
cordingly." 

Authorities.— Farquharson,  25tb  June  17*1;  Mor.  12,779. 
III.  Wilson  and  Shaw.  p.  235.  Leys,  Mason  iSc  Co.,  7tb 
September  1831 ;  Jurist.  Vol.  IV.  p.  12.  Ayloun  >.  Douglas, 
1st  July  ISOO.  Artoun  ■>.  Mitchell,  ISlh  May  1801.  Lord 
Melville, 39tb  May  1830.  Earl  of  KinuouMBlh  January  1814. 
Mngistrstes  of  Aberdeen,  20th  May  1B20. 

Second  Division — Act.  Skene  and  Cuninghsmei  Wilfiam 
Patrick.  W.S.,  Agent,— .rfi.  Dean  of  Faculty  (Hope}«nd  Mar- 
shall; Hill  aud  Thomson,  W.S.,  Agents.  — Jury  Cletk.— 
iJ.W.H] 


Ut  March  1BS4. 

No.  256. — Joseph  MxcEtNTosH,  Purtaer,  v.  The 

RiouT  Hon.  Lady  Asubdrton,  Defender. 

Proof.^* Accounts — Process — tl  builder  kaaing,  a/Ur  hii  etltploy~ 
tr'i  death,  renderid  kit- account  Id  hit  repreitnlautt,  ngaintt 
.  vhem  it  bmuglil  an  acHan  /or  payment,  and  in  modum  pro- 

•  batiouia  cofSrnlRi  to  s  remil  to  en  areiileBl,  to  tiamiiu  Ikt 
wort  alleged  to  hate  brea  ilsne,  and  itport  at  to  ill  oaluei 
aad  the  rtpoTltr  Aooiiij  Haled  in  hii  report,  that  it  mi  im- 
pouiile  for  him  to  judge  of  a  great  pan  of  tha  claim,  in  re* 
tpect  it  aatjbr  repair*,  v/tiich  could  not  be  meantred — -CirruNT- 
Mnitcit  iit  whicft  held,  that  the  pttnutr  iMf  not  therti^er  entitUd 
to  B  proof  bji  jury  trial  of  Itii  eilent  of  Ike  work,  leeing  ke  had 
Jailed  in  aii  olker  modes  of  proof,  and  U  woi  tampeltnt /or  kiot 
Id  Mate  reiorttd  to  thai  modi  at  tie  frit. 

The  pursuer,  a  mason  and  builder  at  Swordale,  in 
Sutherland,  was  employed  by  the  late  Lord  Ashbur- 
ton  on  aeveval  occasions,  from  1817  to  1821,  in  exe- 
cuting mason  and  elater-work  on  his  eatate  uf  Uoaeball. 
Lord  Ashburton  died  in  February  1823,  and  in  Auguat 
thereafter,  th^  pursuer  rendered  an  account  for  an 
alleged  balance  due  to  him  for  the  aaid  work,  to  Mr 
Mowbray,  W.S.,  agent  for  the  widow.  Lady  Aah- 
burton,  who  declined,  on  rariona  grounds,  to  acknow- 
ledge the  claim.  The  pursuer  then  (1836)  bruught 
an  action  againat  Lady  Aahburton,  in  which  he  main- 
tained,— That  the  laid  work  bad  been  performed 
acoording  to  certain  plana  atid  ipeciGcationt,  mutually 
■greed  on  by  the  pursuer  and  Lord  Aahburton :  That 
at  the  desire  of  Lord  Ashbarton,  the  work,  when 
completed,  waa  examined  and  checked  by  John  Uose 
aud  John  Mackeniie :  That  beaidea  thia  work,  the 
purauer  performed  considerable  extra  work,  and  made 
varioaa  turnishinga  of  atouei,  &o.,  amounting  in  ralue 
to  £155,  5a.,  which  added  to  contract  work,  £15»8, 
7s.,  made  £1743,  I2s.,  to  account  of  which  the  pur- 
suer received  from  Lord  Aahburton  at  different  timet, 
£1461,  168.,  leaving  a  balance  due,  and  concluded  for, 
of  £281,  16a.,  with  interest.  In  defence.  Lady  Aah- 
burton maintained — I,  Pr«fcrtption. — II.  That  the 
whole  work  done  by  the  purauer  waa  measured  by 
the  pliriner  hitiwelf  and  Lord  Aahburtun'i  agent,  Mr 
Mowbray,  in  1821,  and  the  amount  afterwards  accu- 
rately i»lculated  by  the  schoolmaster  of  the  pariah, 
aud  an  account  made  up  by  Lord  Aihbnrton's  agent, 
and  checked  by  the  purauer,  which  made  the  pursuer 
debtor  to  Lord  Aahburton  to  a  considerable  amount. 
— ML  That  Lord  Ashburton  never  authorised  nor 
homologated  the  measurement  by  Rose  and  Mackeo- 

After  some  procedure,  a  remit  was  made  to  Mr 
Black,  surveyor,  to  examine  and  report  as  to  the 
work  alleged  to  have  been  doue.     Lord  Medivyn,  uu 


"  Tbe  Lord  Ordinsry  having  considered  the  previous  pro. 
ceedinga  in  this  cause,  and  heard  parties  thereon,  appoints  the 

Eursuer,  within  ten  days,  to  atate  in  a  minute  in  what  manner 
e  praposas  to  establish  the  claim  brought  forward  by  bim,  and 
allows  the  said  minute,  when  given  in,  to  be  aeen  aud  answered 
by  the  defender,  if  necessary. 

"  Vote Lord   Cringletie,  wben  thia  caae  was  before  bim, 

seems  to  have  diaregarded  the  plea  of  preacription,  and  Lord 
Fullerton  aeema  inclined  to  hold  it  elided  by  the  case  of  Smith 
V.  Falconer,  17th  February  1B3I.  It  may  be  doubted  if  tbe 
CMC  of  Smith  ii  applicable,  as  Falconer  was  tbe  mans^r  who 
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mum  have  nettled  the  claim,  who  alone  kneir  bti;  thing  of  tt. 
who  wa«  TeferrtA  lo  hjr  tbr  principal,  and  who*?  writ  was  cirarlj 
the  writ  oflbeputy.  Mr  Alowbrsf  cannot  be  viewed  in  the 
lume  light ;  beiideR,  there  is  not  in  any  of  hii  Ictlen  an  Ddmi*- 
BJon  of  a  juiit  claim  on  ibe  par t  of  ibe  porauer.  Neither  would 
the  pmcription  be  ilidcd,  as  was  pleaded,  on  the  ground  that 
the  claim  is  founded  in  part  on  a  written  cootraet-  Thereta  no 
contract  constituting  the  deiit.  There  miiy  lie  written  offers  and 
■pecificationi  showing  the  foundation  of  a  cUim,  but  thne  are 
of  no  higher  nlue  iu  this  caae  than  an  oritr  for  goods,  which 
doM  not  proTB  the  eiecutinn  of  tbe  order,  and  wbere  prescrip- 
tion would  apply  if  the  account  was  not  sued  for  within  three 
years.  But  in  truth  preicription  is  not  much  insisted  on.  The 
defence  n,  Ihst  all  tbe  work  executed  by  the  punuer  baa  been 
already  paid  for,  and  was  to  by  Lord  Ashbnrton  hiinself.  Lord 
Ashburton  Becmi  to  bani  managed  his  own  affairs,  and  paid  mi- 
nute aiid  careful  ailention  to  [h«in.  During  a  cotine  of  years 
he  lirgely  employed  the  pursuer  as  a  builder  at  Ro<ehall,  and  at 
Ihi  end  of  curb  Keaeon  paid  him  a  slump  num.  He  was  over- 
paid  in  1817  hy  the  fum  of  £41,  IS.  6.,  and  tbe  complainta  in 
Lis  letters  show  that  he  could  not  afford  to  be  much  in  adnuice; 
•D  that  it  is  presumable  the  partial  payments  nearly  paid  up  the 
work  executed  during  each  season.  In  September  1821  the 
pursuer  furnished  his  account  for  work  done  from  the  yearlSIT. 
The  proceedings  of  the  partiei  seemed  well  calculated  to  check 
the  account  and  atcertsin  ita  true  smounl.  (See  (be  statement 
in  the  pursuer's  condescendence,  art.  6.)  From  the  measure- 
menta  so  taken  an  account  was  made  out,  making  (he  total 
£1363,  17.  4.  An  abittact  oftbis  was  leA  with  Lord  Ashbnr- 
ton, and  his  letter  of  I5lh  October  1821  saya,  he  had  ■  begun 
the  work  of  copying  your  accounts  concerning  Mackincoth,  which 
it  en  arduons  task  ;'  and  it  would  appear  that  the  pursuer  alio 
got  a  copy.  It  is  singular  that  neither  this  account  Bor  any 
copy  of  it  has  been  recovered  from  either  of  tbe  psriiei ;  al- 
though Mr  Motvbrsy  wax  examined,  it  does  not  appear  that  tbe 
pursuer  was  examined  at  a  haver.  It  might  haee  thrown  light 
on  the  subject  of  dispute  j  for,  considering  the  means  taken  to 
obtain  an  accurate  measurement  of  the  work,  there  could  scarce- 


charge,  and  errors  in  the  calculation.  In  copying 
counts.  Lord  Aibburton  seems  to  bave  discoteren  an  error 
of  Ibis  last  kind,  by  an  omiision,  amounting  to  ^£94,  10.  9., 
making  the  claim  amount  to  £1458,  7.  4.,  witb  the  ratue  of 
S7i  boUa  of  lime  furnished  to  tbe  kiln.  &c.  Tbe  payments 
toBceount  received  by  the  pursuer  were  £1461,  IS.  6.  Being 
dissatisfied  with  the  amount  broiqht  out  Ly  the  schoolmss- 
ter's  calculations  from  the  above  measuremenia,  the  pursuer 
alleges  that  Lord  Aabburton  nve  him  uutbority  to  get  tbe  work 
again  measured  and  examined  by  Rose  and  Mockenxie.  Tbeir 
report  ia  dated  6th  October  IB-JI,  and  they  moke  the  amount 
£1678,  S.  7^.  Inoneof  tbe  documents  in  process,  the  pursuer 
says,  ■  upon  my  oath,  it  was  by  Lord  Ashbuiton's  request.'  Tbs 
defender  is  not  bound  to  accept  «f  such  evidence ;  and  as  tiieic 
Is  no  evidence  of  the  sUegation,  the  Lord  Ordinatv  is  strongly 
impressed  with  the  belief  that  there  can  be  none,  because  it  Is 
not  true.  Considering  bow  anxiou^y  the  measurement  wis 
made  under  the  superintendence  of  Mr  Mowbiay,  it  is  not  cre- 
diUe  that  Lord  Atbbnrton  would  agree  to  depart  at  once  from 
it,  and  autboiise  another,  and  still  more  without  Mr  Oilchriit 
of  Ospisdale,  bis  factor,  or  some  one  to  attend  on  his  behalf: 
Still  more,  that  he  would  not  mention  this  in  hia  correepondence 
with  Mr  Mowbray  about  these  accounta ;  for  the  letters  formerly 
metUloiied  are  written  in  this  very  month  of  October  1881,  and 
«f  a  sabaeqiient  date  to  tbe  new  meaaurement.  ^av,  he  waa 
even  occupying  himself  in  the  arduous  task  of  copnng  an  ac- 
count which,  according  to  the  pursuer's  account,  he  bad  agreed 
to  supersede  by  a  new  measurement.  This  is  incredible.  The 
ttatemenl.  however,  that  the  report  of  Rose  and  Mackenzie  waa 
on  ISib  October  1821,  delivered  by  tbe  pursuer  to  Major  Gil- 
christ at  Rosehall,  to  be  given  to  Lord  Ashburton,  is  not  denied, 
not  being  noticed  in  the  answers.  During  Lord  Aihburton's 
life,  no  rarlber  payment  or  aettlement  seems  to  have  been  msde. 
He  died  in  spring  1823.  By  a  letter,  dated  22d  August  le^iS. 
tu  Mr  MoWOTiiy,  the  pursuer  brings  fornard  the  present  claint  t 


and  tbe  pursuer  beiiv  uaaUe  to  satisfy  Mr  Mowbsayai  lo  tha 
aurtiority  for  measuring  the  work,  be  dedinaa  to  aAnowMge 
tbedaim.  The  rawit  before  answer  to  Mr  Bhdt,  swrni  laast 
proptriy  to  have  been  igreed  to  on  the  part  of  the  dafodcf  | 
because,  as  it  i*  dear  from  the  whole  Borreapondetwe  that  no 
settlement  of  the  aeeotiot  look  place,  but  only  accordiag  to  the 
measurement  In  September  1891,  the  acconatt  appear  lohsn 
been  over-paid ;  hence,  if,  either  tbrtmgh  mistake  of  measure- 
ment or  mlscatcnlation,  the  daim  should  exceed  what  wit  ti^ 
posed,  a  balance  wonld  ttUI  be  due,  wbiefa,  of  eotnae,  the  deto. 
dar  would  not  desire  to  withhold  on  any  plea  of  preaaiptioB.  Mi 
Black  having  eAmined  tbe  calculations  respectively  lOide,  with 
the  plans  tod  catimatea,  and  being  mlsGed  that  be  could  sot 
~~'  ~ny  Atis factory  conclusion,  it  was  most  pn^rly  agreed 

meaaoreable. 


reallti 


I  building  having  been  ainee  dfttroyed  altrait 
entirely  by  fire,  end  mucfa  (if  tbe  work  baving  baca  origiaally 
repairs,  tbe  difficult  of  mahi^  tq»  any  report  DimnowMi*- 
vious.  Accordingly,  nolwithatandii^  all  the  labour  bestowed, 
the  report  given  in  (SIst  June  1892.)  haa  been  found  by  Lord 
Fullerton  to  be  such  as  ■  doei  not  afford  the  means  of  dedding 
(be  poreuer^  claim ;'  and  the  Loid  Ordinary  really  eaanot  see  In 
what  manner  the  pursuer  can  now  establish  any  daim  beyond 
what  ia  admitted  in  Mr  Mowbray's  letter  of  23d  October  1821. 
At  the  pleading,  a  farther  investigation  and  proof  of  thedain 
naa  ciBved  by  tbe  pursuer,  but  nothing  distinct  or  specific  wss 
stated  as  to  the  course  of  invesligBtkia  propooed,  or  the  pnwf 
which  could  yet  be  had  of  the  amount  of  the  work  done;  tnd,ia 
the  circumstances  of  the  case,  the  Lotd  Ordiiury  eaanot  deriti 
any  method  likely  to  cinr  up  tbe  nutter  in  dispute  between  tbs 
MKiei,  end  is  unwiUing  to  involve  tbem  in  farther  eipenati  »■ 
lets  he  sees  some  probability  tbat  tbe  additional  investigilioa 
may  load  to  some  satisfactory  result.  The  pursuer  mutt  tttUy 
state  more  distinctly  than  he  has  yet  done,  in  what  manoei  he 
propoaea  now  to  esMblish  bia  claini." 

Therenfler,  the  toWawiag  intBrloentora  were  pro- 
nounced, and  pri>cedare  occurred  i 

"  3lM  January  1834.— The  Lord  Ordinary,  in  respect  that 
the  previous  repotter,  Mr  Black,  who  went  to  Rosefaall,  where 
he  was  attended  by  the  pursuer,  to  point  out  tbe  work  for  which 
he  claims  psymeot,  has  reported,  that  it  was  impoaaible  for  lii>n 
to  Dteasure  the  work,  for  this  among  other  reaaooa,  that  moch  of 
it  was  for  a  repair,  refuses  to  make  another  remit  as  craved  ia  tbe 
minute  for  tbe  portlier. " 

"  18i*  Fetraoiy  1831— Neavet,  for  tbe  purtacr,  craved  tbe 
Lord  Ordinary  to  allow  him  a  proof,  jimvt  dejitre,  of  tbe  allegB- 
ttom  mode  by  him,  or  such  other  course  of  investigation  at  miy 
teem  proper." 

"  Maconocbie,  for  the  defender,  answered,  that  as  ibe  Lord 
Ordinary  had,  by  interiocntor  of  January  91st,  refused  toallow 
a  proof  even  in  the  limited  mode  then  craved  by  the  punoer, 
much  more  muat  he  now  refuse  a  general  proof, '  prout  it  /■«,' 
of  all  the  punuer'a  allegatiotit,  and,  therefore,  and  for  the  ret- 
sons  Btsted  in  the  preceding  answer,  he  otrjected  to  the  deaisnd 
now  made  by  the  pnisuer,  and  moved  tbe  Lord  Ordinary  to  n- 
fuse  the  pursuer's  minute,  and  al*o  to  diamits  the  present  lelica 
altogether,  and  to  find  tbe  defender  entiiled  toe^xnaes.'* 

"  QOti  Fibrwirj  1 SU. — The  Lord  Ordinair  having  conaldtted 
the  foregoing  minnte  for  the  puisuer,  with  tbe  answen  thereto 
fur  the  defimder,  refuses  to  remit  thitcaote  to  tbe  jotyiell 
witb  tbe  view  of  allowing  the  [lusauer  to  tubatantiate  hia  data 
by  a  parole  proof. 

"  Nate. —  It  tt  only  imw,  after  being  ao  lot^  in  Coni^  that 
the  pursuer  offen  a  proof  prvuf  dt  jure,  all  tbe  previous  modtl 
of  eitabliablng  his  claim  having  been  of  a  different  dcsciiptioB, 
moie  likely  to  be  aatitfitetory  than  a  proof  at  large.  These 
baving  failed,  all  at  once  the  puisuer  raert  to  leaort  to  a  proof 
by  witnesses,  without  any  explanation  how  it  ia  possible  lo  e*- 
]^t  that  theworkmen  employed  under  the  pursuer  can  more  dis- 
tinctly pointoutwhat  work  was  done,  being  in  a  great  measure  re- 
psirs,  tbsn  the  punuer  bimtelf,  who  was  unable  to  point  out  m 
the  spot  to  Hr  Black.  In  these  eireumstaneet  the  Lord  Ordi- 
mry  does  not  think  himaelf  bound  to  involve  tbe  parties  in  tbe 
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ezpenieofajan' trill,  InirUch,  if  the  panoer  failed,  Ihederen- 
der  might  not  be  Mb  Co  rccoTcr  her  expenses,  annlj  becaou 
now,  nnr  the  dote  of  tbii  litigitian.  and  after  eibiusiing  uther 
mcMlea  of  proof,  be,  as  a  last  resort,  offers  ■  proofwbkfa  be  [ni)[bt 
bare  campelentl^  dooe  at  first,  and  whicb  would  have  been  al- 
lowed, ai  it  could  not  then  be  suppoaed  that  it  would  prove  un~ 
•adifactory,  but  wbicb  be  probably  did  not  do  at  ibsl  time,  from 
a  conviction  ibat  it  would  not  establish  bis  eluini  witb  a  due  re- 
gard to  (he  justice  of  tbe  cue." 

The  panaer  reclaimed.  The  Court  pronounced 
the  following  iaterlocator ; 

«  Adhere  to  the  interlocntor  of  tbe  Lord  Ordinary,  in  m  fcr 
aa  it  finds  that  there  should  he  no  jury  trial  in  thi»  case,  and  re- 
mit tbe  cause  to  the  Lord  Ordinary,  with  full  puwer  to  cfln^ider 
Mr  Blaek'a  report,  and  if  any  facli  therein  ahall  require  further 
evidence,  to  cake  such  alepa  as  bis  Lordship  aiaj  see  fit,  snd  Co 
decide  upon  the  w bole  ciute  ai  may  be  just,  and  as  Co  all  claiini 
for  expense*." 

Second  Division. —Lord  Ordinary.  Medwyn.— ^c(.  Neavea. 
— jIU.  Maconochie. — Andrew  Fnwer,  W.S..Bnd  Uonbiayand 
Howden,  W.S.,  Agenta.— R.  Clttk.—[a'.n.D.] 


Vh  March  IBM. 
No.  257. — Thb  Madistrateb  and  Fewabs  op  Wick 
AND  Othbus,  Furiuers,  v.  Lord  Dvrrvs,  Defen- 
der. 
Coamantf,  Diriiion  of— Title  to  Purtne— Burgh  Royal— 
— Hel'l,  that  milker  a  rojiof  iurgk,  wfioie  ciarler  cr.n/erred  on  tl 
"  cattte-fttdingi,  muirj,  nanha,  pailurr  grotin-ii,"  .J-r.  *'/■' 
end  near,'  nor  fiaart,  whot  Iblt-detiii  coilained  a  clauu  of 
parli  and  pertinetUi,  eovltl  acqiii't  Sji  paiieuien  a  rigAi  q/'ioiN* 
mm  prapertg  in  a  hill  diieimligiieai  lathe twg''  and  feut,  laoj 
to  intilU  than  U  purine  a  divition. 

In  FsbniAry  1813.  a  proceu  n-a*  brought  in  name 
of  Lord  Diiffaa  and  otheri,  nader  tbe  Act  I6i)5,  c 
23,  for  dividing  the  "eommontf  or  nntnmon  grotind*, 
known  by  the  name  uflhe  Hilt  uf  Wick,  nnd  Miis>e(  of 
Hayland,  Bronsie,  and  other*."  The  vunimoiis  was 
called  in  Conrt  on  6th  Jnly  IBIBi  the  usual  interlocu- 
tor w&R  pronounced,  and  tbe  act  and  commiHion  for 
dividing  tbe  oommonty  extracted.  Tbe  proceis  then 
fell  aaleep,  and  wai  twicse  wakened  in  July  1816,  and 
December  1817.  Aiptinst  the  interlocutor  pronounced 
of  this  last  date.  Lord  Duffua  represpnted,  on  the 
ground  that  tbe  pFocest  had  been  raised  in  bis  namei 
without  bis  having  been  atrare  uf  tbe  shape  of  the 
proceedings,  and  craving  leave  (o  withdraw  nia  name 
M  a  pursuer,  and  sist  himself  as  a  defender.  This  re- 
presentation, and  another  to  the  same  effect,  were  re- 
fused by  Lord  Alluway.  Lord  Duffui  then  petition- 
ed the  Court,  who  altered  the  interlocutors  comptwued 
oft  and  allowed  Lord  Duffas  to  withdraw  bis  name  as 
a  pursuer,  uid  list  himwif  as  a  defender.  Defences 
were  thereupon  lodged  for  Lord  Duffui, — {ileading, 
That  the  alleged  commonty  was  his  exclusive  pro- 
perty. Lord  Ailoway  sustained  these  defence*  on  Sd 
July  1S18,  but  tbid  iaterlocator  was  represented 
against,  and  thereafter  various  proceedings  took  plaoe, 
a*  stated  in  the  Lord  Ordinary's  note,  quoted  below, 
during  which  the  decision  of  tbe  question  of  title  re- 
mained SDBpended.  A  proof  bad  been  taken  tu  a  certain 
extent  in  1818,  before  Lord  Ouffus  bad  been  allowed 
to  withdraw  his  name  as  a  pursuer.  Tbe  commisaicm 
was  renewed  to  the  Sheriff-depute  or  Snbstitate  of 
Cnithnets-ibire  on  )Oth  June  1t<90,  and  an  additlonfil 
proof  was  ledi  on  wbicb,  ai  well  as  on  tbe  titles  ef  the 


parlies,  elaborate  notes  were  issued  by  tbe  Sheriff' 
substitute,  and  cases  were  ordered  by  Lord  Newton 
in  June  ISSI. 

The  cUimants  were — I.  Lord  DuJTus  ;  2.  William 
Horna,  Esq.,  as  proprietor  of  the  lands  uf  Syh^ter, 
with  iiioaMe«,muirH,  meadows,  parts,  pendicles  and  per- 
tinunta,  &c. ;  3.  The  Magistrates  and  burgh  uf  Wick  i 
and,  4>.  The  Fenars  ofWick.  It  was  notdiaputcd  that 
Lord  Duffns  had  a  riglit  uf  common  property  in  the 
Hill,  but  tlie  ciimmiasioner  was  of  upiniot)  that  Mr 
Home  had  also  proved  possession  under  his  titles,  to 
adjoining  lands,  sufficient  to  entitle  him  tu  the  rights 
of  a  common  proprietor  in  the  Hill.  As  tu  the  burgh 
of  Wick,  thp  commisiiuner  held,  iSat  the  burgh  bein^ 
atadiKlancufroin  tbe  Hill,  with  which  it  was  connect- 
ed only  by  a  piihliu  ruad  rnnnitig  through  the  lands  of 
Lord  Duffus,  the  burgh  could  nut  acquire  any  right  of 
common  property  under  the  clause  of  parts  and  perti- 
nenta ;  and  that  althuugh  the  objeetiun  of  dii<cimliguity 
were  removed,  the  alleged  passession  of  the  burgh  was 
merely  the  jiusiwssiun  of  the  Feuars,  in  virtue  of  their 
respective  titles,  and  could  give  no  right  of  properly 
to  the  burgh  an  a  corporation.  As  tu  the  feunrs,  again, 
the  comwi«»iuner  held,  that  as  their  titles  merely 
gave  them  partu,  pendicles,  pasturages,  &c.  the  same 
objection  of  disuontiguity  applied,  and  thnt  such  of 
them  as  bad  proved  prescriptive  possession  had  only 
acquired  a  right  uf  servitude,  and  not  of  common  pru- 

I'ur  the  Feuani  it  was  pleaded — I.  As  to  the  subject 
being  a  commuiity,  they  submit  that  point  to  be  made 
out,  \U,  Because  it  is  proved  that  Mr  Home's  Isnda 
adjoin  the  gruiirtd  in  question,  and  that  he  has  had 
common  pusaesiion  thereof  with  Lord  Duffua  and 
others,  by  pasturing,  cutting  feal  and  turf,  and  exer- 
cising other  actii  indicating  a  right  of  joint  proprietor' 
ship  theruin  ;  2dlif,  Because  other  parties,  includinfr 
tlie  Magisitrates  of  Wick  and  the  claimants,  have  had 
similar  possession  of  the  commonty,  and  that  a  subject 
■nay  be  a  comniunty,  though  some  of  those  who  have 
possessed  it  have  no  lands  immediately  adjoining  the 
Gommun;3<//^.  The  evidence  is  corruhorated  by  th« 
conduct  of  Lord  Uuffus  himself,  who,  althuugh  he  baa 
latterly  sisted  himaelf  as  a  defender  in  this  process,  and 
pretends  to  sav  thai  it  was  not  authorised  by  him,  orw 
ginally  entered  into  a  submission  with  the  Msgittratea 
of  Wick  in  1804,  for  the  adjustment  of  their  mutual 
claims,  on  the  express  footing  that  the  subject  was  a 
commonty ;  renewed  that  submission  in  1H06 ;  and 
thereafter  gave  instructions  fur  raising  the  present  pro- 
cess uf  diviaion  uf  commonty  in  the  joint  names  of 
himself  and  the  other  pursuers,  in  the  full  knowledge 
uf  its  nature,  as  appears  from  the  correspondence. 
— II.  That  the  oommtssioner  is  in  error  in  holding 
that  an  actual  or  a  constructive  sasine  in  the  property 
uf  the  commonty  w  necessary  to  give  a  right  to  a 
share  in  the  division, — a  right  of  joint  oommonty  nut 
being  in  the  situation  of  an  ordinary  right  of  property, 
or  requiring  the  same  feudal  solemnities  for  its  acqui> 
sitibn,  but  being  more  analogous  tu  a  right  of  servi- 
tude, which  it  is  admitted  on  all  hands  may  pacs  as  a 
pertinent  of  property  lying  discontiguuus  from  the 
subject  uf  the  servitude.  The  right  is  expressly  de- 
fined by  Mr  Beli  to  be,  "  not  a  right  of  comiiiun 


soo 


THE  SCOTTISH  JURIST. 


propertjTi  bat  of  joint  interest  or  Dsnfruet,"  to  which 
the  rij^ht  ot  common  law,  to  faave  propertr  divided, 
dues  nut  npply.  mid  which  therefore  required  a  ipecial 
Act  of  Parliament,  1699,  c  23,  to  aulhariae  its  diri- 
iiiun.  It  pnsHes,  therafure,  nbt  n»  property,  hat,  M 
Mr  Beli  Hflerwtrdi  observe*,  as  "an  acceuorf  of  the 
real  property  uf  the  commotier."— ^III.  Undera  clause 
of  part  and  jiertinent,  actunl  pruperty, 'tho[ig[h  discon- 
tiguous, mny  pasii,  if  it  be  truly  an  acceMury  of  the 
discontiguous  property,  and  hug  been  pusnessed  as 
gnch,  Hu  it  hna  been  lield  ni  to  seats  in  church,  and 
rights  tu  burying-gruund,  (Mthgow  v.  Wilkinson, 
15th  January  1697).  Tlie  principle  is  also  quite  fixed 
as  to  runrrg  !aiid»,  where  only  one  sasine  is  required, 
thungh  every  stripe  helurigingtu one  proprietor  is  dis> 
contiguous  from  the  next,  (Uu£Fv.  Brodie,  29ih  Jane 
.  1769.  Peden.aist  November  1770).  Stair  (B.  II.  t. 
3,  §  73,)  lays  it  doivn  expressly,  that  where  "  neither 
party  has  an  express  or  general  infeftinent,  diiconti- 

Eiity  will  not  exclude  part  and  pertinent."  Baiikton 
ys  down  the  same  doctrine  at  B.  II.  t.  3,  §  70.  The 
authority  uf  Craig  (B.  II.  dicg.  3,  §  4,)  and  Erskiiie 
(B.  II.  u6,j  S,)  does  not  in  the  least  affect  those  of 
btatr  and  Banktun,  for  (he  only  length  to  which  they 
go  is  to  «ay,  that  in  general,  discontiguity  will  afford 
an  objection,  thereby  showing  that  there  are  cases  in 
which  it  may  not,  and  that  the  point  just  resolves  into 
one  depending  on  the  character  of  the  posneasion 
maintained,  and  the  terms  uf  the  titles.  And  indeed 
Craig  expressly  cites  the  case  of  the  Karl  of  Angus, 
where  discontiguity  was  found  tu  be  no  l>ar.  The  same 
point  was  exprt!iisly  decided  in  tho  case  of  Forsyth, 
March  ),  163'^;  M  or.  9639. 

The  Mngislrales  of  Wii:k  adopted  the  pleas  of  the 
Feuar^,  and  they  pleaded  further — I.  That  supposing 
the  objection  of  discuntiguitv  to  be  well-fuunded  in  the 
general  cue,  it  did  not  apply  to  a  burgh  claiming  in 
virtue  of  their  charter  uf  erection,  which  in  the  pre- 
sent cane  erected  the  burgh  uf  Wick  into  a  royal  bargb, 
with  liberty  uf  free  burgh  and  port  in  all  time  there- 
after, and  all  liberties,  pastures,  and  pertinents  be- 
longing to  the  haill  tenements  thereof,  with  every  other 
right,  privilege,  and  immunity  that  any  other  royal 
bui^h  within  the  kingdum  has,  and  vesting  the  Magis* 
trates  in  the  whole  burgh  '*  houses,  buildings,  bound- 
aries, cattle-feedings,  planes,  crofts,  mairs,  marshes, 
ru&d-paths,  waters,  lakes,  rivulets,  meadows,  pastures 
ground,  &u.  Far  and  near,  belonging  to  the  said  hnrgh." 
By  this  charter,  all  the  subjects  belonging  to  the 
burgh  are  united  in  the  eye  oF  law,  and  iufeftment 
taken  in  one  part  of  the  burgh  is  sufficient  for  the 
whole,  without  any  reference  to  their  contiguity. — II. 
That  at  ail  events,  the  Magistrates,  as  representing 
^  the  burgh,  had  acquired,  hy  possession,  a  servitude  over 
the  commonly,  and  suc:h  servitude  was  not  excluded, 
as  the  commissioner  held  it  tube,  by  its  being  indefinite 
in  its  extent,  and  liable  to  change  with  the  increase  or 
decrease  uf  the  population.  Previous  usage  would 
limit  the  servitude,  and  it  might  be  restricted  by  a 
process  of  eowming  and  rowraing. 

llie  Lord  Ordinary  (Fnllerton),  on'  1  Ith  July  1839, 
pronounced  the  following  interlocutor  and  note,  which 
sufficiently  show  the  pleas  maiatained  relative  to  Mr 
Home's  right: — 


"  The  Lord  Ordinary  haring  heard  parties'  procaratort,  ind 
considered  [be  cases,  togetber  with  the  proofs— Find)  tbit 
the  psnies  now  appearing  as  purtueil  bave  not  a  title  la 
inaiit  in  the  present  sedan  :  Tberefore  refuiei  the  repreaCiiUtion 
given  in  sgainiE  Lord  Aflowaj'it  interlocutor  of  the  3d  of  July 
18IB  yeiri ;  Sustsini  the  deTencei  for  Lord  Duffua,  and  ti- 
soilzies  bim  from  the  cbncluiioas  of  the  libel  i  but  find*  ou.ei- 
pensea.due,  and  decerns. 

"Noll The  situation  of  tbis  ease  is  rather  unutnil.     Sir 

Benjamin  Dunbsr,  now  Lord  Diiffui,  sppesred  in  (be  >uiBinoni 
Bi  a  pursuer,  and  the  JendiDg  puriuer.  After  proeeedlngK  liii 
gone  un  for  some  veara,  an  interlocutor  vns  pronounced  by  tlie 
Firit  Uiviaion  of  the  Court,  On  a  recluiming  petition  for  Sir  B. 
Dunbar,  by  which  the  Lords  '  Alter  (he  interlocutor  of  the  Lonl 
Urdinaiy  reclsiined  sgainit ;  allow  the  name  of  the  petitioner  Id 
be  witbdniwn  from  tbis  procesi  ss  a  pursuer,  and  to  site  himieir 
■s  a  defender  therein.'  Aceoidingly,  defences  were  given  Id  by 
him,  which  truly  reiolvr  into  the  statement,  ibit  the  whole  Oict 
□f  land  Bouffat  (o  be  divided  was  his  property.  By  an  iacerlacs- 
tor  of  9d  July  I8ia,  Lord  Alluway  '  Sustains  the  defence  fbt 
Sir  Benjamin  Dunbu ;  aisoiiiiei  him  from  the  coucluaions  of 
the  libel,  and  decema.'  A  representstlon  appesn  to  hire  been 
given  in  sgainit  this  interlocutor,  which,  on  the  ISth  Noveoibet 
18 [R,  was  ordered  to  be  aniwered  at  the  bar;  and  since  that 
time  that  part  of  the  discussion  has  been  suspended.  Bnt  be- 
fore the  interlocutor  of  tlie  3d  of  July  was  pronounced,  and 
wbile  Sir  Benjamin  Dunbar  appeared  as  a  pursuer  in  the  action, 
a  comiaiuiun  for  taking  the  proof  had  been  graoted  in  nmal 
form  ;  and  a  proof,  to  a  certain  extent,  had  been  taken.  After 
the  interlocutor  above  referred  to  bad  been  pronounced,  s  judi- 
cial reference,  including  the  question  of  title,  aa  well  as  the  otbct 
points  of  the  cause,  was  agreed  oo  to  Mr  Traill,  and  fuliog  bim, 
lo  Mr  Charles  Ross  ;  and  a  remit  in  tbete  lenos  WM  renewed 
as  late  at  tbe  8th  of  Jul;  18e4,  by  Lord  AUoway,  Ordiuaiy. 
Tbis  reference,  hotvever,  seems  to  bave  fallen  by  tbe  Udt 
conient  of  all  parties ;  and  after  a  wakening  of  The  pioceu, 
which  had  fallen  agleep,  an  interlocOtor  was  pronounced  by  Lord 
Nesvlon,  on  the  IDth  of  Jun«  1B30,  by  which  ha  *  renewi  tlie 
commission  at  the  instance  of  all  parties,  punuels  and  detcnden, 
or  either  of  them,  to  the  Sheriff^epute  or  Substitute  of  Cailb- 
ne*s-Kbire,  to  take  tba  proof,  with  the  powers  ind  in  tbe  lemu 
specified  in  former  interlocutors.'  The  question  of  title  leesn 
to  have  been  for  the  time  waived,  probably  from  the  consideia- 
tion  tbal  its  decision  in  some  measure  depended  on  the  proof  of 
pooeiuon.  An  additional  proof  w»s  ttUa  taken  and  reported, 
with  a  very  detailed  and  elaborate  ezpoaitioD  by  the  cooniii- 
ainner,  of  the  grounds  of  his  opinion  on  tbe  rights  of  the  psldcs, 
and  the  extent  and  effect  of  the  possession  as  proved  i  and,  on 
tbe  7th  June  1831,  ctiies  were  ordered  by  tbe  late  Lo[^  Newtm 
on  the  proof  and  (vbole  cause.  Tbe  Lord  Ordinary,  upon  coo- 
sideringtheprouf,  bss  formed  the  opinion  expressed  in  ihesbovs 
interlocutor.  Tbe  tract  of  land  sought  to  be  divided  by  tte 
present  summons,  U  described  as  the  '  Commonty  or  conoHM 
grounds  known  by  the  name  of  the  Hill  of  Wick,  and  Mosul  of 
Hi^'land,  Uronbie,  and  others."  And  the  proof  contains  evideuee 
sulndent  to  suppart  aservitude  of  pasturage  in  favour  of  rsliotit 
parties,  who  appear  sa  clsimsnts.  But  looking  at  the  titles  of 
these  parties, — the  admitted  litoation  of  the  properties,  ss  part 
and  pertinent  of  which  they  assert  their  rights,-— the  Lord  Or- 
dinary thinka  those  rights  canimt,  in  tbe  moat  favounble  poist 
□f  view,  extend  beyond  rights  of  servitude,  which  do  not  sflM 
B  title  to  insist  in  a  process  of  division.  Mr  Home  stands  in  a 
different  sitnstion.  He  is  infeft  in  the  lands  of  S^bster,  with 
mosses,  muirs,  nmdowa,  parts,  pendicles,  and  pertments,  &e.  i 
and  if  it  were  proved  that  he  and  hia  authors  iDmefDprially  ex- 
ercised the  light  of  pasturage  on  tbe  '  commonoty  or  cohudmi 
grounds  known  by  the  name  of  the  Hill  of  Wick,'  his  title,  ss 
a  common  proprietor,  might  be  auatained.  But  it  does  not  sp- 
pear  to  the  Lord  Ordinary  that  that  point  is  established  b^the 
proof.  Adjoining  lo  the  latwJa  of  Sybater  lie  the  land)  of  Gil- 
lock  and  Harland,  belonging  to  Lord  Uoffus ;  and  betwcw 
Sybsteraad  that  wbicb  ia  confessodly  tbe  ■  commonty  or  ow- 
mon  ground,'  described  in  tbe  summona,  lies  a  piece  of  ^ntiad 
called '  While-rasbes,'  wbicb  Lord  Duffus  ssserts  to  be  bia  pio- 
perty,  as  part  of  the  Unda  of  Harland,  while  Mr  Home  coatcada 
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that  it  IB  part  of  Ibe  CMnmon.  Now  Uktc  ccrUitUy  ia  a  ron- 
sidenibte  tKHiv  of  avidEDce,  ttougb  not  uDcontrHdIeted,  to  nhoH' 
that  the  catlle  of  Sybster  did  pailure  occsaionally  on  '  Whire- 
rashes.'  But  tht  Lord  Ordinirf  doe>  not  think  cfasl  it  is  provell, 
eitbcr  tbac  tbe  nltle  of  Sybiter  putored  on  any  otber  part  of 
the  gmt  extent  of  ground  forming  tbe  commontjr  or  rominon 
ground  known  ai  tbe  Hill  of  Wick,  and  included  in  the  general 
designation  in  tbe  auinmoiu,  or  that  Ibe  cattle  of  (be  feiiara  and 
iiibabilanti  of  Wick  reaorcinf;  to  tbe  Hill  of  Wick,  or  ramntDntf 
ao  ileaigned.  paitured  on  White-raibei,  or  tbe  other  piece)  of 
^ound  adjoining  Gillock  Knd  Harland,  and  lyinK  between  Sybalcr 
and  the  allied  commonty  ; — and  aomeof  theold  witneises  poai- 
tively  describe  '  While- roehea'  as  a  properly  bounding  ihe  coni- 
inon.  In  these  circumstincei.  and  eren  in  ihe  most  favourable 
view  of  ibe  evidence  for  iVIr  Hone,  the  Lord  Ordinary  doea  not 
tbink  that  be  baa  made  out  hii  casp.  inasmuch  ■■  he  has  not 
proTed  that  White-iasfaea.  and  ibe  other  small  pieces  of  land  on 
wbicb  tbe  cattle  of  Sybslcr  paatured,  were  properly  part  of  the 
"  commonly  and  common  grouad  known  by  the  name  of  (he 
Hill  of  Wick,'  sought  to  he  divided.  For  even  if  it  were  coji' 
ceded  CO  him,  that  the  exercise  of  pasturage  wa*  to  be  beld  to 
imply,  between  him  and  Lord  Duffua,  ■  right  of  oominon  pro- 
perty in  White-rashes,  it  would  by  no  means  follow  thnt  he  was 
a  common  proprietor  in  the  Hill  of  Wick,  and  in  virtue  of  the 
Tmlnation  of  Sybster  had  rigbl  to  a  Urge  allotment  of  an  exten- 
sive tract  of  ground  known  as  the  Hill  of  Wick,  of  which  it  i* 
not  proved  be  ever  bad  any  common  possession ;  and  in  ibis 
particular  it  is  impossible  to  tbrow  out  of  view  the  evidence 
afforded  by  Ibe  old  draught  of  (he  decree t^arbirral  in  the  year 
1824,  and  by  the  tacks  following  upon  it,  and  by  tbe  later  plana 
of  the  farm  of  Sybster,  made  out  for  Mr  Home  bimaelf  and  hit 
BUtbor.  The  first  of  these,  though  not  perhapa  eoncluaive  as  a 
decreet -arbitral,  is  clearly  admissible  as  a  piece  of  written  evi- 
dence on  a  matter  of  tbis  land  i  and  it  certainly  points  at  tbe 
existence  of  some  common  or  disputed  property  between  S]  baler 
uid  Harland  and  Gillock,  quite  different  from  the  Hill  of  Wick ; 
and  ths  latter  certainly  show  the  understanding  of  the  proprie- 
tors of  Sybaler,  that  the  lands  of  Sybster  were  bounded  on  that 
Kide,  not  by  n  common,  but  by  the  exclusive  property  of  Lord 
Duffiis.  Upon  theae  grounds,  tbe  Lord  Ordiraiy  holds  the 
opinion,  that  none  of  the  claimants  have  eatablisbed  a  right  of 
common  properly  in  tbe  '  rnmnlonty  or  common  ground  known 
by  the  name  of  the  Hill  of  Wick,'  those  whose  paslursge  on  the 
common  is  proved,  having  only  a  right  of  servitude,  while  Mr 
Home  baa  failed  in  proving  that  the  land  to  which  his  proof  of 
pastursige  applies,  was  truly  part  of  Ibe  common  falling  under 


The  Mag'istratei  an^  Fen ar«  reclaimed  on  the  merita, 
nnd  Lord  Duffus  on  the  point  of  expensei,  but  after  m 
heariag  in  presence,  tbe  Court  adhered. 

Authorities  for  Magistrateaand  Fenara. — (Sends.)  Millegan 
V.  Barnhil),  eth  February  1 7BQ ;  M.  8466.  Bell's  Princiiilea 
voce Commonty.  Young g.  Carmicbael,  1S7I ;  H.  M36.  Stair, 
IL  3,  73.  Bankton.  It.  3,  70.  Lithgow  d.  Wilkinson,  15th 
January  1697.  Duff  i.  Brodie,  S9th  June  17S9.  Peden,  SIst 
November  1770.     Forayih,  Isi  March  1632;  M.  96-29.     Eari 

of  Wigton,  l!"  "  ■  "   *■         ■    "        ~."      -  . 

son.  30lh  Jut 
1812;  F.  C.' 

Additional  Authorities  for  Magistrates. — (2.)  Sinclair  e. 
Magialratea  of  Dy^art,  .      Mumysi   Magis- 

traies  of  Peebles,  Bib  December  1806. 

First  Division Lord  Ordinary,  Fullerton. — For  MagialniteB 

and  Feiiara,  Dean  of  Faculty  (  Hope)  and  George  Mair ;  Joseph 
Gordon,  W.S.,  Agent.  — For  Lord  Duffua,  Skene  and  Buchanan; 

Hagh    Macqueen.    W.S..    Agent For   Mr    Hnrr,e,   Neaves; 

Horue  St  Rose,  W.S.,  Agents.— Mr  Rollaiid,  Clerk.— [C.O.j 


ith  March  1834. 
No.  258, — RoBBBT  M'Laben,  Senior,  Suipendtr,  v. 

Jambs  Hamsay,  Charger. 
Bankrupt — Sequestration — Poinding — /.  Sill  afnitpemicn  and 

inlrrdiei   nfainit  ■  poinding,  on  tht  atle^otian,  inter  alia,  Uiat 


tbe  jtindid  gowit  btlan^  to  the  tuipmitt't  son,  rrfiiieil,  at 

preietiltd  H-UhBut  anj,  legal  liili.—U.  Queilion  raiie.!,  whether 
gcoili  arguired  by  a  bantruil  dwing  ttit  dtpendtnce  cj  the  tt~ 
jueilraliou,  mug  ie  poinded  by  a  creiliior  ranked  in  the  Kjun- 

The  eotate  of  the  suspender,  who  cRiried  on  bnsi- 
nesBBS  a  grocer  and  vrine-merchant  in  Edinburifh,  was 
sequestrated  iindpr  the  Bankrupt  Statute  on  29th  Joly 
I83I.  In  May  1832,  a  sliop  was  taken,  and  a  Bniafl 
stock  of  goods  purchased,  iit  name  of  the  suspender's 
son,  H  buy  of  thirteen  years  uf  age,  for  the  purpose, 
M  was  RJIeged,  of  doing  somethinp:  for  the  support  of 
the  family  pending  the  seqnestr.itlon.  On  SOth  De- 
cemher  18:^2,  ancj  14-th  November  1833,  the  charger 
exPCDted  poindiTigs  of  the  goods  in  the  shop  for  the 
amount  of  a  di-bt  due  to  him  by  the  suspender,  and 
which  had  been  ranked  in  the  sequestration.  Afler 
the  poindings  had  been  executed,  and  warrant  of  sale 
obtained,  the  suspender  obtained  his  discharge  in  the 
spquestratinn,  nnd  presented  n  bill  of  suspension  and 
interdict  ngainst  the  charter,  on  the  grounds — li^, 
That  the  goods  attached  Sy  the  poindings  were  the 
property  of  the  suspender's  son  ;  2rf,  That  supposing 
the  goods  to  belong  to  the  suspender,  his  dischnrge 
operated  r^fro,  and  cut  down  the  poindings  as  incom- 
plete diligence. 

The  Lord  Ordinary  (Moncreiff),  on  lOlh  February 
1834,  pronounced  the  following  interlocutor  and  note  : 

"  The  Lord  Ordinary  baring  cnnsidered  this  bill,  wilb  tbs 
anviwera  and  productions — In  respect  that  in  so  &r  as  the  com- 
plainer  alleges  that  ibe  poinded  goods  are  Dot  his  property,  but 
■he  pi'Dperty  of  Ilia  son,  tbe  bill  is  preaenled  without  any  legal 
title,  and  is  fiirlher  unnecessary, — the  question  being  rub  judia 
in  the  Sheriff  Court,  and  an  iolerdict  against  the  sale,  of  dateSth 
January  1834,  in  full  force;  and  in  respect  that  in  ao  far  as  it 
may  be  maiiiliiined  or  eatabUahed  ibtit  the  goods  are  Ibe  property 
of  the  comphiiner,  the  poiruling  duly  executed  on  goodi  admit- 
ted by  ihe  complainer  not  to  have  fallen  under  the  sequestration 
of  his  ea tale,  but  to  have  been  subsequently  purcbued  or  ac< 
quirci1,^'lhe  said  poinding  having  been  execuFed  before  the  com> 
plainer  bad  obtained  any  decreet  of  diacbarge  by  ibis  Court, 
mual  he  valid  and  effectual  aa  a  cerurity  in  any  question  between 
Ihe  complainer  and  the  respondent ;  and  farlher,  in  respect  that 
no  caution  is  offered — .Refusea  the  bill,  findi  expenses  due,  and 
rsmitl  tbe  account,  when  lodged,  to  the  auditor  to  be  taxed  ;  hut 
reserving,  lo  far  bh  necessary,  all  queslione  in  tbe  depending 
process  before  (he  Sheriff. 

"  JVofe — TheJSrit  part  of  tbis  interlocutor  requires  no  farlher 
explanation,  and  perhaps  is  snfficieni  for  disposing  of  this  bill. 
As  to  tbe  Kcsntf,  the  cases  quoted  have  eridenlty  no  applirallon 
to  tbe  matter;  for  here  tbe  funds  (as  admitted  upon  oath  by  the 
complainer.  No.  34  of  productions)  were  acquired,  if  at  all,  pos- 
terior to  the  sequestration,  and  the  poinding  was  used  before 
the  discbarge,  and  there  is  no  competition  of  diligence.  In  this 
state  of  the  case  the  material  doctrine  laid  down  by  M(  Bell  (p. 
454),  (hat  property  which  falls  to  the  bankrupt  '  after  the  data 
of  the  application,  but  before  the  date  of  the  interioeutor  of 
Court,  will  be  attachable  by  the  creditors  by  ordinary  diligence, 
or  by  a  supplementary  sequestration,'  is  not  at  all  adverse  to  any 
of  the  decisions  quoted,  and  necessarily  supposes  that  a  poinding 
duly  eieeuted  on  aucb  property  before  the  discharge  ia  obtaincil, 
must  be  effectual ;  Thai  it  was  prevented  from  being  carried  in- 
to full  effect  by  a  sale,  in  consequence  of  tbe  Inlerfererce  of  llie' 
son,  cannot  surely  hurt  tbe  effect  of  it  in  a  qaeslion  wilb  this 
complainer,  if  it  lumi  out  tjiat  the  goods  are  bis  property." 

The  suspender  reclaimed ; 

Lord  Cilliti. — Tbe  suspender  says  tbe  goodi  are  not  his, 
therefore  the  question  as  to  the  validity  of  tbe  poindings  does 
not  arise.  If  it  did,  I  should  have  great  doubts  in  regard  to  it. 
Attend  to  the  ttnna  of  the  diacbaign    The  baokrvpt  is  freed 
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froni  all  d«bt«  conir»et«d  prior  to  ibe  uqaettntion,  on  pcjment 
of  »  certain  compotiiion.  Yet  it  ii  (aid  ooe  of  these  debl*  can 
be  rerived.  1  do  not  wish  to  gire  an  opinion  on  the  point ;  but 
ir  the  CUM  tarned  on  Chia,  1  would  be  for  puiing  the  bill,  with- 

Lor:!  Cmigit  —There  is  difficulty  in  Oiit  case.  Holding  the 
good*  to  be  cbe  property  of  [he  iua|iender,  I  ibould  have  gnU. 
dauliti  bow  far  an  individual  creditor  ii  entitled  to  do  diliKCIure 
pending  the  seq lies trxt inn.  There  isaclnuse  in  the  Statute  de- 
claring, thut  ihe  tnittee  may  attach  wbitever  property  come* 
■ub«equeiitly  (o  the  bmiknipl  byaequiaitianortucceision.  Such 
property  tberefore  belunga  to  the  erediton  in  general.  An^ 
other  rule  would  allow  great  adrHnCagea  to  be  gained  b^  iodin- 
dnal  creditor*,  and  would  give  rite,  in  many  caaea,  to  iujuitice. 

Lard  Balgra^ We  muat  hold  ihe  goods  to  be  tbe  property 

either  of  tbe  tuipender.  or  of  hia  son.  Now,  how  can  we  hold 
tbe  good*  to  be  the  luapender's,  when  he  tella  ut  himaelf  that 
Ibey  are  not  ?     I  cannot  get  the  better  of  that. 

Lent  Prtiidrat  agreed  with  Lord  Balgray. 

i.ard  GUIiit  ilao  agreed,  and  tva*  againat  deciding  the  Other 
point,  aa  not  properly  ariaiiig. 

The  Court  (Ixt  March)  recalled  the  interloflator 
complained  of,  but  in  reaped  the  autpeniioa  was  pre- 
•ented  on  the  allegation  that  the  goods  were  the  pro- 
perty of  the  KDMpender'a  son,  remitted  to  the  Lord 
Ordioary  to  refuae  tlie  bill,  with  expense*. 

Suipender'a  Autboritiea  u  to  Poinding, — Pafkcra  v.  Donglat^ 
Heron  St  Company,  6th  February  1783 ;  M.  S86a  Tulit*  a. 
Wfaytr,  18th  June  1817.  F.C.  Samioii,  be.  t.  U-Cablrin,lAh 
Hafl822:I.S.  SiD.,  407. 

Cbarger'a  Authority  as  to  Poinding.— Bell'a  Com.  VoL  II. 
pp.  409  and  410,  aUo  pp.  64  and  453. 

First  DfTTaion. — Lord  Ordinary,  Moncreiff. — ^ct.  Dean  of 
Faculty  (Hope)  and  Cnninghame;  George  Hill,  Agent. — ^U. 
Skene  and  J.  Anderaon ;  Maurice  Lothian,  Agent. — Mr  Bell, 
Clerk lG.J^.^ 


ilh  March  1834. 
No.  859. — Mii8  Marv  Bvchan  or  M'Lavb,  Puriuer, 

c.  Thohas  Risk,  Defender. 
Huaband  and  Wife — Ratification — Prefcriptioo,   Septennial — 
/.  Tht  maul  of  ralijiealion  by  a  mfi,  of  a  bond  md  dhpoiUioti 
in  KCHritg,  gTQnted  by  tier  fir  a  debt   of  ktr  htubaiuCt,  doa 
lul  render  the  deed  luU  ai  to  I««  aife.—II.    The  $fpUnni<il 
linilatian  tfthi  Act  lG9Ji  dott  nsl  ap/iis  to  tucb  a  ditpintion. 
On  ]6th  Janoarjr  1828,  the  paraner'a  late  fansband, 
Joieph  M'Lawii,  flax-dresaer  in  Bitchlyrie,  granted  a 
bond  to  the  defender  fur  £60  Sterling,  in  farther  ee- 
cnritv  of  which  the  punuer  thereby  diaponed  an  he- 
ritable lubjeet  belonging  to  her.     The  ctanae  of  war- 
randice waa  expreeied  aa  fgllowa ; 

"  Which  inbjccta,"  Kic.  "  I,  with  content  foreaaid,  and  I  tbe 
aaid  Joaepb  M'Lawi  for  oiy  inicreat,  bind  and  oblige  ut,  and 
our  foreuida,  to  warrant  to  the  awd  Tbomaa  Risk,  and  hia  foce- 
nidt,  to*be  free  of  all  encumbrance*  and  ground*  of  eriction,  at 
all  bands,  and  againat  all  mortal*." 

The  deed  contained  a  datue  of  redempUoD,  and  it 
alio  declared, 

"  that  if  we  ahall  fail  to  make  payment  of  tbe  anma  that  thall 
be  due  tn  the  perwinal  obligation  before  .written,  wiUiin  three 
moBtb*  after  a  demand  of  payment  i*  intimated  to  oa  or  our  bcira 
or  tucceaaor*  peraonalty,  or  at  our  dwelling  place*,"  be,  Ibeo  it 
■hould  be  in  the  power  of  tbe  dl*panecB  to  aell  Ihe  eubjecti, 
"  and  we  bind  and  oblige  ourMlves  and  our  foreiaid*.  to  ratify 
and  conEm  any  tale  to  be  made  in  eoaaeqneiwe  hereof,  and  (o 
giant  abiotnte  and  irredeenable  diapodiieni  to  the  purebaaer, 
hb  bcira  and  atsigneei,  and  to  execute  and  deliver  all  lAher  deed* 
and  writing*  neceaoiy  for  rendering  tbe  right*  complete." 
In  Jme  1831,  the  panner  tmingbt  an  action  ofre- 


doction-improbation  of  thia  bond  and  diepotition  in 
security,  and  inreftment  thereon,  on  rarioni  greonili, 
and,  inter  alia,  that  the  aame  had  not  beea  jadidiUy 
ratified  by  her,  and  was  therefore  nnll  and  void. 

Tbe   Lord  Ordinary   (Moner«iff),   on    14tfa  May 
1833,  prononncfld  the  following  interlocntor  and  note: 


racofd  ■*  doaed  on  the  tnamona  tad 
defence*,  with  Che  mteate  aBDeied,  and  harii^  heaid  jmtiei' 
pcoGuraton,  and  thereafter  made  aviiatidam.  Find*,  tbal  tbtegb 
the  purantr,  a*  a  married  woman,  could  not  grant  any  penotal 
obligation,  on  which  diligenee  eoold  proeeed,  the  bad  pmw, 
witb  ber  hnaband'i  omient,  and  if  of  aound  mind,  and  not  ia- 
duced  iberato  by  fwee,  fear,  orfiand,  to  diapone  her  hnji^k 
estate  efibcluallytoa  third  pany,alMolutely,  or  under  rereniW; 
Finds,  that  lucfa  a  ditpontioo  lo  a  third  party  requim  no  nii- 
fication  to  validate  It,  unlei*  it  can  be  ihown  ibet  tbe  wife,  io 
granting  it,  acted  under  force  or  fear,  or  tbe  undue  indamce  of 
her  buwband :  Find*,  tbal  tbe  atalatory  linitation  of  eaiHioaaiy 
oUigatioas  does  not  apply  to  nek  a  dispodtloa  in  •cearityM 
that  bera  aaDgbl  to  ba  reduced :  Therefore,  find*,  that  thctt  ac 
npt  anSeient  freunda,  in  tbe  facta  admitted  on  tb*  record,  tit 
reducing  tbe  di*po*ition  and  infefiment  beld  by  lb*  dttadii, 
and  now  challci^vd :  But  findt,  tbst  there  are  anffidnt  ma- 
manta  in  the  second,  fourth,  end  fifth  reason*  of  redD(tiM,M 
act  forth  in  tbe  sommont,  relevant  to  entitle  ihg  ji 


proof,  and  to  decree  of  reduction,  if  they  aball  be  eompetoHlr 
eatsbliitwd :  Therefore,  before  further  anawer,  apptnnta  the  etme 
"  ~r.i""-  wbethtr 
oftht 
enue  on  those  averments,  or  mk. 

"  Natt. — Tbe  poreuer  i*  very  poor,  and  her  counsel  letmcd 
to  intimate  that  tbey  did  not  witdi  to  go  into  a  trial,  but  tbst 
they  thoogbt  they  bsd  sufficient  gronikd  fbf  obctinii^  radnetio*, 
on  the  law  aridog  front  the  admitted  facts.  The  Lord  Oidi- 
nary  baa  therefore  tboDght  it  proper,  in  tbit  caee,  to  give  Us 
judgment  on  tbe  abttraet  poinu  of  law,  witbont  foredotiag  tbe 
pursuer  on  tbeotberpointsiuvolvedin  Ibedlipntcd  facts.  He 
does  Ibis  the  more  rndily,  becsiue  be  thinks  the  esse  a  Wd 
oiie,*nd  in  one  pocnt  st  least,  not  &ec  from  doubt ;  andbcaaat, 
notwithstanding  tbe  opinion  which  he  baa  found  bimaelf  oWi|«l 
to  form,  he  tfaiuki  that  the  Court  may  perbap*  see  auScieat 
ground  for  reducing  tbe  deed,  withont  requirii^  firtber  proof. 
On  two  of  the  point*  to  which  the  ioterlocutor  applies,  (he  Lo)d 
Ordinary  tfalnka  that  tbera  can  be  no  doubt,  vie— lat,  Tbst  As 
deed  of  a  married  woman  cannot  be  reduced,  merdy  hM*m«  ->> 


t*  tbe  preeent,  and  whera 
.  «iTsl^fat  evidence  weald 
be  safGcJent;  Sd,  That  the  septennial  linitation  of  tb*  Aft 
1695  cannot  be  applied  to  a  dispositiasi  in  aecnrity,  widi  iafeft- 
mrxA,  where  there  ia  no  penonsl  obligation  of  cautioosiy  se*> 
trseteiL  Tbe  only  thing  spproaehii^  to  tbii,  ia^  that  the  bead, 
in  giving  tbe  power  of  sale,  dedarc*,  '  that  if  we  thill  &il  V> 
make  payment  of  tbe  *ilm*  that  shall  foil  doe,  by  the  p«*e**' 
obligation  before  written,  within  three  months  after  a  demand  «f 
payment  .i*  intimated  to  ni  or  out  bairs  or  nKcenoi^  tcu  it 
aball  be  lawful  to  aell,*  tic.  But  if  it  wa*  competent  to  g»* 
the  security  at  sU,  tbe  Lord  Ordinaiy  doe*  net  tblnk  Uat  tU*. 
which  ctcalcs  no  pcisonal  obligation  egeintt  tbe  wifo  on  wUiA 
diligenee  could  proceed,  can  aaatetially  alter  the  nattn  of  tht 
deed  in  this  point.  It  i*  *ettled  law,  that  tbe  Act  doe*  not^ 
|dy  to  bond*  of  oombontioa,  and  still  le**  will  it  apply  to  s 
simple  disposition  in  security.  Hie  case,  however,  may  be  aoie 
doubtful,  on  the  more  general  Krouod,  that  thii  i*  s  dead  by* 
nuirried  wonwn,  whi^  though  it  rctstet  ttdely  to  bet  sep*^ 
estate,  implies  in  it  various  per*onal  obligatioob  Het  e*t*le  » 
to  b«  sold,  unle«a.  in  default  of  her  huahand,  sbe  pan  tbe  dite 
She  i*  taken  bound,  in  abnolote  wartsndice,  on  wbieh  acticatBd 
diligence  m^bt  proceed;  and  afac  i*  taken  bound  to  gnatsO 
other  deed*  that  may  he  neeeeaary  for  carrying  the  diipoiitiM 
into  effect  It  is  qntte  dear  that  no  adjodication  could  proceed 
against  a  married  woanan'a  eitate,  even  on  an  heritable  boed 
gianled  Haute  saatrwwai*,— Wstsoa  >.   Robertson,  Seecaba 
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be  iloubted  whether  the  intimntioti  to  her  penonut^. 
under  ■  bond,  in  ifae  rarm  hen  uied,  mUKt  precede  i  ule,  ii  uot 
of  the  Twture  of  diligence  ;  but.  though  there  mif  be  iloubt  in 
tb«  quettion,  the  Lord  Ordinary  in  ■(  present  uimble  to  como 
CO  M>  urioui  ■  concluiion,  u  that  a  nMreied  woman  cannot  gnnt 
>n  eflectnal  heritable  bond,  even  for  her  husba/id'i  debt.  He 
obaervea  that  in  Mr  Robert  Bell'i  report  of  tbe  ruae  of  Hatrie 
and  Others  d.  tbe  Truatees  of  Cheiaela,  February  21,  1791, 
where  the  deed  wu  limply  a  pereoual  obligaiion  of  cautionar;. 
President  Campbell  laya,  that  the  man  orbuaineH  who  sdrised 
the  transaction  might  be  liable  for  gnuittng  it  In  that  null  form, 
adding,  ibejr  ought  to  bave  bound  the  estate,  and  then  tbe  leeu- 
rity  would  bave  been  effectual.  The  delay  b?  tbe  defender  to 
)tut  tbe  necurity  io  force,  secma  to  imply  ibat  be  had  doubts  of 
lii  validity,  from  ita  naiure,  and  tbe  circunutancea  under  which 
it  was  granted  ;  but,  though  this  might  be  Tery  material  in  a  trial 
upon  the  facts,  it  does  nut  seen  lo  afford  any  subatantiTegnMiDd 
of  redaction.  Tbe  atatemenis  in  the  aummons.  aa  to  the  si- 
tuation of  tbe  debt,  seem  t«  be  incorrect,  and  tufieiently  ex- 
plained. Tbe  aecood  laqnestnuioa  did  not  retate  to  the  d^ 
flare  secured,  and  nothing  vai  recorered  under  the  flnt." 

The  pursuer  reclnimed,  nnd  the  Court,  on  11th  Da- 
cember  1833,  prunbunced  this  i uteri ocntor  i 

"  The  Lords  baring  reauined  consideration  of  this  note,  with 
the  mutual  minulet  of  autfaoriliea  boxed  for  tbe  parties,  remit 
to  the  Lords  of  tbe  Second  Dirlsion  and  permanent  Lords  Or- 
dinary, and  request  their  liordnbjps'  opinion,  either  cotlectiTcljr 
or  sepsrately,  on  tbe  queeCion,  whether  the  deed  in  tbi*  case 
challenged  ia  good  without  tbe  ratification  of  tbe  wife ;  and  they 
direct  thia  iutulocutoi  to  be  printed  and  boxed  to  their  Lont- 


"  Undentanding  that  tbe  meaning  of  the  question  put  to  tis 
ts,  whether  the  want  of  latificatJon  t^  tbe  wife  renders  tbe  deed 
null  Bs  to  her — We  are  of  opinion  that,  aceording  to  the  law,  as 
we  bare  understood  It,  and  aa  it  is  laid  down  in  the  aothotities 
reArred  to,  theeircaiDStsnce  of  the  deed  not  baring  been  ratified 
don  not  render  it  doH,  and  that,  though  tbe  deed  omt  bs  rrdaei- 
bteoo  proofofapedtl  bets,  the  mere  want  of  ratification  does  not 
by  itsdf  consdtuie  such  a  defect  or  ground  of  otgection  ss  to  in- 
fer redaetioo.  (Signed)  D.  BovtA  WiLLt*ii  MiLLca.  A. 
MacoHooan.  J.H.  MacuKzia.  J.  H.  Fomu.  Jaiui 
W.  MoMCBurr.  John  Fullutom.  Obo.  CRAHnoOH." 
Tbe  Court  prononaced  the  fullowing  interlocntor : 

"  The  Lords  haling  resumed  consideration  of  this  note,  with 
the  opinion  of  the  consulted  Judges,  Find,  in  terms  thereof,  that 
the  non-ratifiealion  by  the  wife,  of  tbe  deed  in  thia  case,  is  not 
•  suficfent  ground  for  redudng  tbe  deed :  Refuse  the  reclaiming 
note,  aiid  adhere  to  tbe  interlocutor  reclaimed  against,  and  remit 
the  came  back  to  tbe  Lord  Ordinary  to  proceed  therein  at  shall 
be  jnit,  reservit^  all  questions  of  expenses.' 

F^nt  DlrisioD. — Lord  Ordinary,  Moncreiff. — del.  Solidtor- 
General  (Cockbum);  Williun  Merx:er,  W.  S.,  Agent.— .i^. 
Cbristison;  WillUm  Benny,  W.S.,  AgenL— Mt  Bell,  Qerk. 
-LCD.] 


Hh  March  l»34. 

No.  260. — John  WiLKri:  awd  his  Cdhator,  Pur- 

tuert,  V.  Jakes  Jackson,  Defender, 

Process — Rea  Noriter — Record— fTtrcunufnneej  in  whuli  lutd, 
Ikal  a  d^ndtr  nuglit,  afler  the  rscord  had  been  daad,  pndvc* 
certain  docniunli  fotind  in  the  kouie  of  kit  anetUor,  in  viicit 
he  reiided;  and  that  the  menben  of  hit  /amj/y,  if  rmttiary 
mtneue$,  oi  null  ai  hit  agent,  men  admiiiible  trilnaati  la  provt 
that  the  doenmenii  were  res  noviter  venientes  ad  nolittam, — 
the  defender  bearing  the  rrpeniei  of  the  proof,  imd  poj/iTig  nicA 
alter  eepemet  at  the  Lord  Oniinarif  ihiutil  Ihititjntt. 


Wilkie  ppmed  JadtMu,  u  reprewntatire  of  hij 
Ute  uncle,  for  certain  proviiiona  due  to  Wilkie  under 
the  lettleroeut  of  fail  sreat  grandfather,  which  were 
■aid  to  be  pajrabia  by  the  nnde  on  bis  tocceHlon  to 
the  aitata  in  1803.  Beaides  pleadings  that  the  pro* 
vieiono  wer«  nut  exigible,  Jackaon  pleaded,  that  his 
uncle  bad  made  advances  to  the  pnraner'i  late 


of  ttll 


IB  provision! 


father  to  more  than   the 

which,  if  due  at  all,  ware  then  payable  to  hfm.  After 
the  record  was  closed,  the  defender  put  in  a  minute, 
stating  that,  previous  to  the  doaiog,  he  had,  at  the 
Ro^estion  of  bit  a^nta,  made  a  strict  senrvh  among 
the  papers  left  by  his  late  nnde,  who  died  in  1803, 
in  order  to  diacover  my  documenrs  which  might 
establish  the  alleged  payments,  but  that  aa  these 
papers,  though  lymg  in  the  house  in  which  the  de- 
fender now  resided,  were  scattered  through  various 
boies  and  comers,  as  usual  with  coantry  people,  the 
defender  had  been  unable  to  find  the  documents  till 
a  few  weeks  a^r  the  record  had  been  dosed,  when 
he  aceidentally  discovered  them.  This  he  offered  to 
prove  by  certain  memben  of  his  family ;  and  he  fur- 
ther  offered  to  prove,  by  the  testimony  of  his  agent, 
that  he  had  communicated  to  him  the  unsuccessful 
result  of  his  first  search  at  the  time  it  was  mode. 

The  Lord  Ordinary(Corehonie)reported  theques- 
tion  to  the  First  Division,  who  directed  the  opinions 
of  the  other  Judges  to  be  taken  thereon.  The  fol- 
lowing opinion  was  returned : 

"  We  are  of  opinion,  that,  in  the  peculiar  circumstances  of 
this  case,  and  where  it  is  the  defender  who  wishes  to  make  tbe 
production,  Ihe  documents  now  proposed  to  be  produced  mtf  be 
received  end  their  effect  considered,  on  the  Lord  Ordinary  ascer- 
taining (if  it  shall  be  disputed)  that  they  came  to  tbe  knowledge 
of  the  defender,  and  were  recorered  by  him  in  the  manner  and 
at  the  time  aet  fbrdi  in  the  minute  :  And  we  are  further  of 
opinion,  that,  in  this  inquiry^  tbe  members  of  his  own  family, 
(if  necessary  witnesiess,)  aa  well  as  his  sgent,  may  be  examined 
on  tbe  part  of  tbe  defender,  to  prove  tbe  truth  of  bis  averment 
(hat,  dt  facto,  they  are  neviter  siMimiei  od  nuliiiiiin,  he  bearing 
the  wbole  expense  of  such  proof:  And  fnither,  tbst  tbe  docu- 
ments sre  only  to  be  reeetved  into  process  on  payment  of  such 
other  expenses  aa  to  the  Lord  Ordinary  shall  aeem  just." 

The  Court  pronoaoced  the  following  interlocutor: 

"  Tbe  Lords  baring  resumed  consideration  of  this  minute, 
with  the  answer  and  opinion  of  tbe  consulted  Judges,  find,  that 
in  terms  of  ssid  opinions,  and  on  the  ^ts  being  proved  as  tberv- 
in  stated,  the  documents  may  be  produced  and  received ;  and  re- 
mit to  the  iiord  Ordinary  to  proceed  accordingly,  reserving  sll 
questions  of  expenses." 

First  Division. — Lord  Ordinary,  Corehonse.— .,<ei.  Qrabsm 
Belli  Robert  Welsh.  &  S.  C,  Agent— ,fR.  Jsrdine;  Alet- 
aoder  Fleming,  W.  8.,  Agent.— Mr  Bell,  Clerk.— [G.  D.  \ 


4fA  March  1S34. 
No.  261. — Mitchell,  Puriuer,  v.  His  Creditors. 
Proceas — Cessio  BDnorum— UslC-Pay — Jn  qffleer  in  the  armf, 
wAd  bu  married,  and  had  Jbiir  dtitdren,  and  mhom  half^fog 
amouiaed  to  £82  per  annttm,  and  hit  deilt  Io  £  [SO,  found  en- 
titled Io  the  ben^  of  the  cesaio,  an  atiigniirg  £iBper  ■■mum  of 
hii  half-paf  la  hit  errdftert. 

The  pursuer  stated,  that  he  was  a  lieutenant  in  the 
7ijth  regiment  of  foot,  married,  and  had  four  children, 
and  that  his  half-pay  amounted  to  £82  yearly,  but 
that,  dednctii^  the  expense  of  nplifkiog  it,  tlw  anm 
received  by  bira  was  £74  per  annom.    0(  this  mm 
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he  offered  to  asvipi  £18  to  liis  creditor*,  tovardi  ex< 
linction  nf  his  d«*hti,  which  ainounted  to  about  £18Q. 
The  creditor!  iniiiited  for  nn  MKigmnent  of  £S0,  or  at 
least  of  £25, — which  last  num  was  the  amonot  which 
the  poriuer  had  been  ordained  to  asitign,  in  a  previouB 
process  of  cesiio  nt  )iis  instance  in  1817> 

The  Conrt,  in  consideration  of  the  change  in  the 
pursuer's  circDraitances  since  1817,  granted  the  ceMto, 
on  condition  of  his  assigning  £l8  per  annum  tu  bis 
creditors,  as  offered  by  him. 

First  Dimion Jtt.   8olidtbr.Oeneral(Cockbtim);  iSniss 

Mscbean,  W.S.,  Agent. — All.  Jamet  Robiion  j  Hamilton  & 
Cooper,  W.S.,  Agents.— LC-O-l 


OUTER  HOUSE. 

26//i  Feiruari/  1834. 
No.  262. — Christie's  Trustbes,  Puriurrt,  v, 
Cdwaro  Pypbr  &  Company,  Dfjendert. 
Coach  Proprietor! — Liability  of,  for  Piireels^l  William  IV.  c 
6B— if  partg  having  teoitd  Ki'A  a  eoacH  proprietor  a  parcel  ta 
be  carried  Jhim  Eiiiuburth' t«  Jialh  ;  aad  not  iamtig  comnum- 
caled  that  it  conlaitud  ilampi  aboBe  the  vaiiie  of  £\Q, and  made 
aTrajigtmenti  accordingty  1   and  the  parcel  hating  miscarried — 
Held,  llinl  the  eoacli  proprietor  umi  tat   liable  /ir  the  value  of 
Mid  parcel,  sr  onji  pari  Ihrreof. 

In  Jaly  IBSI,  the  pursuers  booked  with  the  defen- 
ders, Kdward  Pyper  and  Company,  mail-coach  con- 
tractors, Edinburgh,  a  parcel  fur  the  Reverend  C.  F. 
Fenwick,  Bath,  containing  a  deed  on  a  stamp,  of  the 
value  of  £35,  0.  2.,  and  two  stamps  of  the  value  of 
£1,  0. 2.  each.  The  parcel  (the  contents  of  which  were 
not  communicated  to  the  defenders)  miscarried,  and 
the  parsuers  brought  an  action  against  the  defenders, 
concluding  for  payment  of  its  ralue.  In  defence,  it  was, 
inter  alia,  pleaded — No  coach  proprietor  or  other  car- 
rier of  parcels  is  responsible  for  any  part  of  the  value  of 
any  parcel  above  £10,  containing  stampii,  or  any  of 
the  other  articles  enumerated  in  1  William.  IV,  e. 
68,  unless  the  value  thereof  shall  have  been  declared 
at  the  time  of  booking  such  parcel,  and  sn  arrange- 
ment made  in  compliance  witli  the  terms  of  said  Sta- 
tDte. 

Lord  Mackensie,  afler  hearing  parties,  sustained 
this  defence,  and  assoiliied  the  defenders,  with  ex- 
penses, from  the  whole  conclusions  of  the  liJiel. 

Xiord  Ordinary,  Mackeniie.^^cl.  Covnn;  Hunter,  Csmp- 
bell&  Csthcmrt,  W.S.,  AgtnU.—AU.  Cuiiinghsme ;  Greigand 
Morton,  W.S.,  AgenX».—[J.ir.H.] 


TEIND  COURT. 

No.  26a 
5th  March  1834. 
The  following  augmentations  were  awarded  :— 
South  Dean — Psesbyterr  of  Jedburrii— Old  Sdpend,  IHtS, 

15  chalders,  half  meal  and  half  barley,  iind  £9,  14.  5.  4.l2(b*. 

Sterling  for  Communion  Elemeni*.— Stipend  modified  of  tbii 

dale,  16  chaldera,  half  memland  half  barley,  and  £9, 14.  5.  4.  I2lha. 

Sterling  fbt  Communion  Elemeota, — being  an  augmentation  of 

1  chalder. 
Dunottsr — Preslntery  of  Fordoun— Old   Stipend,  1806,  88 

boUa  Beal,  104  boUs  barley,  and  s  farCbtr  quiniity  ef  victual, 


half  meal  and  half  bsriey.  equal  to  £U.  18.  II.  S-ISlba.  Sttn 
ling,  iind  £8,  a.  a  far  C"inniuiilon  Elements.— Stipend  aiodi- 
fied  of  this  dale,  17  chaldera  of  victual,  half  meal  and  balfbirltjr, 
■nd  iElO  for  Cammunion  Elements — being  an  ■ugmenUliM  of 
a^  chalders,  and  £1,  13.4. 


COURT  OF  JUSTICIARY. 

nth  Febninry  1834. 

No.  S64, — Thomas  Muckafsik,  Complainer,  v. 

RoBKHT  Wilson,  Panel. 

Criminst  Law — Witneasea— Judges — Opinion  eiprtned,  tin  ii 
wai  incompeterU  lo  die  Jvdget  of  the  Su/ireme  Court  to  fit  rn- 
dejiceailo  faclivhich  look  place  ia  theeoi,m  o^a  trial  at  ^uek 
Ihey  pretided, 

Muckarsie  raised  an  action  against  Andrew  Small, 
concluding  for  £2000  of  damages,  in  respect  uf  bis 
having  used  nimiuas  inhibitions  and  arrestments.  The 
case  was  tried  before  a  jnry,  in  presence  of  the  Lnnl 
Joitice-Clerk  and  Lord  Mackenzie,  on  •^2A  July  183;), 
and  Wilson  was  examined  a*  a  witness  for  the  cnm- 
plainer,  and  swore  to  certain  facts  touching  bis  credit, 
wbich  were  instrumental  in  procuring  a  verdict  agsintt 
the  complainer,  vho,  with  concurrence  of  the  Lord 
Advocate,  afterw:ards  raised  criminal  letters  against 
Wilson  for  perjury,  and  proposed  to  adduce  the  Lord 
Justice -Clerk,  Lord  Mackenzie,  and  the  jnry,  ss 
witnesses.  The  trial  having  been  fixed  for  a  certun 
day,  intimation  was  given  tu  him  that  it  conld  not 
then  come  on,  and  that  he  should  canntermand  hi* 


witnesses  and  Jury,  if  he  had  cited  them.  All  the  wit- 
nesses and  jury,  liowever,  had  not  been  cited,  tbough 
he  returned  the  letters  as  duly  execated.  The  Court 
thereafter  found  that  the  diligence  wa»exhHiwted,and 
had  fallen.  The  case  having  thus  been  in  the  mean- 
time disposed  of,  their  Lordships,  nevertheless,  gsre 
their  opinions  as  to  the  competency  of  examining  the 
Lord  Justice-Clerk  and  Lord  Mackenzie  as  witaeines. 

Lord  GiBiet  said,  that  Judges  were  competent  to  prove  as; 
thing  whieh  happened  out  ol  Court,  apart  from  iheir  jodiM 
duties.  In  thia,  two  Judges  of  ihe  Snpreine  CnuTt  bid  ben 
summoned  as  nitneaaes,  to  speak  from  their  notes  and  rccidlrc- 
lioni  as  to  what  thty  heard  in  Court.  CoTisidering  all  the  in. 
formation  which  could  be  gathered  from  England  and  elaewbm 
be  was  clearly  of  opinion  that  s  Judge  could  not  appear  to  gin 
evidence  of  what  took  place  when  he  was  aiiting  in  his  jndteU 
capacity.  Expediency  and  the  spirit  of  ths  law  of  ScoUssd 
pointed  to  the  aame  conclusion. 

/.ord  Moncrei^  concurred.  Aa  tbe  case  was  out  of  Cowt, 
this  was  only  tbe  notice  of  wbnt  bia  opinion  waa  on  Ihe  pciKll 
present.  Tbe  parly  mivhc  still  try  the  question.  He  bid  in- 
quired into  tbe  Taw  of  England  on  tha  subject,  which  conBnofl 
him  in  his  opinion.  In  the  case  of  Forbea  aome  ;earasg<sis 
the  Jury  Court,  the  Lord  Chief  CoTnmiMioner  expres.'td  ik 
opinion  against  tbe  expediency  and  competency  of  rxamininf  a 
Judge  as  s  witness,  to  prove  what  evidence  waa  given  before 
him,  and  what  direction  be  gave  lo  the  jury  in  conseqnenee.  la 
the  motion  for  a  new  trial.  Lord  Pilmilly  held  encb  evideiite  la- 
competent.  There  seemed  lo  be  a  notion  that  nolea  lakes  by 
iheir  Loidshipa  formed  a  record.  Thia  was  a  roiaUke.  tit 
notes  needed  to  be  taken,  except  for  the  Judge's  own  useandra- 
collection.  The  pnrty  watching  the  proceedings  ought  to  have 
individuals  prepared  taking  down  accurate  notes,  or  should  bars 
moved  the  Court  to  do  ao.  Tbe  patty  might  faare  personipn- 
aent,  and  direct  tbeir  attention  to  the  facts  sworn  to  wbick  bt 
says  were  false.  He  did  not  mean  to  say  that  a  Judge  was  sol 
a  competent  witneaa  to  facts  even  in  prmnUM  cvrii*.  Tn> 
had  occurred  in  EiigUnd  at  Maidstone,  in  1799.     But  it  aifbt 
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Ie«d  to-gteat  ineonveiiieDoe.  A  Judge  mi^t  ba  cited  to  loter- 
Deu  when  he  vnu  englged  to  lit  at  Dpmrnst. 

Lord  Mtilugn  itaa  of  the  Hme  opinion.  Judge*  were  only 
romprient  witnesies  when  ibef  were  to  speak  to  oatten  wbich 
did  not  take  place  before  tfaem  at  Irtali  where  the]>  presided. 
There  night  be  inconvenience  in  inakiag  a  Judge  a  witoeM,  but 
inconreiiience  ^oiild  be  of  do  weight,  if  hia  leatlmonj  was  ne- 
cesury  tu  the  endi  of  jititice.  Suppoietfaeprosecular  and  the 
defcrider  each  cited  tome  of  tbe  Jaefftt,  *a  that  there  wa>  not  a 
quorunii  might  they  not  be  witnesiei,  and  yet  try  tbe  casee  ? 
Jurymen  might  be  witnewe*.  Ai  to  jury  eauM*,  tbe  Act  of 
Parliasient  provided  that  tbe  Judgei'  ootei  irere  to  be  evideuee 
as  to  oew  tnale. 

£.ari  Juiiice-Clirk  Concurred.  It  wa>  not  neceaaary  to  enter 
into  the  matter  now.  For  the  public  totereat  it  would  be  in- 
expedienL  ' 

J.ord  Jiaeieiait  waa  of  the  same  opinton- 

jtci.     M'Vall—M.   H.   O.   BeU—Jaitidary  Clerk.— 


CanRT  OF  SESSION. 
INNfiR-HOUSE. 


5th  Marck  1834. 

No.  SG5. — Mrs  Jean  Laino  or  Noruan  &  Othbrs, 
Pelilionert,v.  MitsJBANBBDCsorDicK&OTHCRB, 
Retpondents. 

Seqneatration — Partia  ctaifKing  right  to  a  meceuian  undfr  detJt 
ofutlUmenl  tahich  tkey  alleged  bad  beta  deUroged  by  the  Utla~ 
trii  afltr  iht  KBi  iatam,  having  opptUdJor  lequeilnUian  qfih* 
atait  prndiHg  en  action  efprming  tie  lenar,  Ike  Cmrt  ttfiued 
tit  petition. 

The  petitionen  preaented  an  application  to  th« 
Court,  aett'iDg  rorth,  That  tbe  late  Miss  Bell  died  id 
St  Andrews  on  14tb  September  1633,  having  pre- 
vioDsIf,  when  in  perfect  tealth,  executed  two  deeds 
of  seUlemeDl,  dated  23d  November  1832,  by  which 
her  property  was  directed  to  be  divided  in  certain  pro- 
portioni  amun^  the  petitioners:  That  it  now  appear- 
ed that  these  deeds  bad  either  been  accidentally  lost 
by  the  testatrix,  or  bad  been  destroyed  by  her  between 
tlie  l»t  February  and  Uth  September  1833,  during 
the  whole  of  which  period  she  had  been  insane,  and 
incapable  of  acting  for  herself:  T  bat  the  petitionen 
bad  broDght  an  action  of  provins'  the  tenor  of  these 
deeds,  which  was  at  present  in  dependence,  and  had 
produced  the  scrolls  thereof;  and  that  it  was  neces- 
■ary,  in  tbe  meantime,  that  the  property  and  effects 
■hould  be  geqneitrated,  and  a  judicial  factor  appointed 
to  take  charge  thereof  till  the  issne  of  tbe  action  of 
proving  the  tenor,  and  therefore  praying  for  seqaes- 
tratioo,  and  the  appointment  of  a  foctor  accordingly. 

The  Court  thought  that  the  petitioner*  were  not 
entitled  to  diiturb  the  possession  of  Miss  Bell's  legal 
representatites  on  mere  allwattona  as  to  deeds  of 
■ettlement  having  existed,  and  as  to  Miss  Bell's  hnv> 
ing  been  insane ;  and  they  refused  the  petition,  with 
•xpensee. 

First  Diviajon.— ^e(.  Dean  of  Faculty  (Hope);  Atezander 
Gifford,  S.5.C.,  AgiML^JIt.  Orxbam  Spien.— Mr  Rollaud, 
Clerk— [C.J3.] 
Vol.  VI. 


6th  March  1834. 
No.  S66. — Daved  Andkksoh  ahr  Shiphbko's  Exk- 
cuTOBS,  Petilianert,  v.  Charles  Clark,  Reipoa- 
dent. 

Bill  of  Exchange — Auignation — Circumifantei  in  wkieA  ietd,  '- 
that  a  but  drawn  by  a  pumter  on  d  drferulert  dttriitj!  I&e  de- 
pendence <f  on  appeal  la  the  Nome  of  Lordi,  dud  proUtud  /or 
Han-aeceptnux,  vu  not  tvjpeienl  to  entitle  tie  kolder  to  be  liileii 
at  a  puriuer  in  the  action,  and  to  hone  thejudgnetit  fvAidi  wot 
Javturable  la  the  dnnMrJ  a/qtlied  in  kit  ftbe  kaUer'iJ  naM«. 

Sim  raised  an  action  against  the  Committee  of 
Management  of  the  Associate  Bargher  Congregation 
of  Conpar-AnguH,  for  payment  of  £200,  anil  interest, 
lent  to  them  on  a  bond  over  their  chapel,  and  con> 
eluding  lubiidiarie  against  the  respondent  Clark,  aa 
liable'for  the  debt,  in  case  it  should  not  be  recovered 
from  the  Qommittee,  in  oonseqnence  of  the  defective 
manner  in  which  Clark,  as  the  agent  for  the  parties, 
had  prepared  the  deeds.  The  Court,  on  Sd  December 
1831,  decerned  agaittat  Clark,  conform  to  the  conclu- 
sions of  tbe  libel, Xut  fouad  him  "  entitled,  on  payment 
to  the  pursuers,  to  an  assignation  of  the  dent,  so  aa 
that  be  may  operate  his  relief  as  accords."  This  in- 
terlocutor was  affirmed  on  appeal,  1st  July  1833, 
Daring  the  dependence  of  the  appeal,  viz.  on  1st  April 
1833,  Sim  drew  ■  bill  on  Clark  for  £400,  "being  to 
accoantof  the  sums  decerned  for  in  the  process  before 
the  Supreme  Court,  at  my  inatance  against  you." 
This  bill  Sim  indorsed  to  the  petitioner  Anderson,  at 
whose  instance  it  was  protested  for  non-acceptance. 
The  present  petition  was  presented  nn  the  part  of 
Anderson,  praying  the  Court  to  sist  him  as  parsuer, 
in  place  of  aim,  to  apply  the  judgment  of  the  Honso 
of  Lords,  and  to  allow  the  interlocntor  to  be  extracted 
in  his  (Anderson's)  oaDie.  On  the  part  of  Shepherd's 
Executors,  they  prayed  the  Court  to  allow  decree  in. 
their  name  for  the  expenses  of  process  which  had 
been  conducted  by  Shepherd  as  agent.  Clark  lodged 
answers  to  the  petition,  in  which  be  contended,  That  A 
bill  drawn  by  Sim  (who  was  now  dead}  for  a  random 
sum,  and,  as  was  stated  in  the  petition,  beyond  what 
was  found  due:  and  in  particular,  a  bill  drawn  to  ac- 
count never  could  be  an  assignation  of  tbe  claim  and 
process,  or  enable  the  holder  to  discharge  the  respon- 
dent, or  to  assign  him  into  the  obligadon  agwnst  the 
Associate  Congr^ation,  which,  by  the  express  judg- 
ment of  the  Court,  Sim  was  bound  to  do.  Farther, 
that  arrestments  had  been  used  in  the  respondent's 
hands,  by  persons  of  the  name  of  Raid,  who  had  raised 
an  action  against  Sim, — these  Raids  being  tbe  repre- 
sentatives of  a  manager  of  the  congregation,  agamst 
whom  the  respondent  conaidered  that  ne  had  a  claim 
of  relief,  and  in  a  question  with  whom  ha  would  be 
placed  in  a  worse  situation,  if  this  petition  were 
granted. 

Lord  GiSiei. — The  petitioner,  Anderson,  fau  no  legal  title. 
He  applies  ss  indorsee  of  a  bill,  not  aa  eucutor.a«ditor. 

The  Court 
"  apply  the  judgment  of  the  Hou<e  at  Lords,  ao  far  ai  respects 


tract,  and  allow  the  decree  to  go  out  and  be  extracted,  orfltffrJM. 
in  the  name  of  John,  David,  James  and  Peter  Shcpbeid,  wi. 

No.  XX. 


.,,.,..,,  ^OQc^le- 
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fending  agunit  hli  ipplieitian  ;  appoint  i 

Fint  D\yiaian.~Jcl.  P.  Roberbon  tnd  Ssjidftiiil;  Btnij 
Tod,  W.S.,  Agenu^jlU.  Andrew  Mumy;  Jamc*  Fof^tKti, 
Vf.S.,  A^ent.— Mr  RoIUnd,  Clerk.— [&  D.] 

eth  March  1834. 
No.  267. — William  CaRisTts,  Petitioner. 

PrMwn —  Bankrupt — Scqaralration — Bionention — Ditebnge 

— la  orderinf  inJimatioti  of  a  pelUiim  Jar  aoneration  and  dit- 
eharge  which  mil  trpirt  in  racalion,  U  t'l  comprtml  to  remit  la  a 
Lord  OnUnari/  of  lie  Dicition  la  pncad. 

The  petitioner  w&s  truitee  oa  the  aeqneetrated 
estate  of  the  late  Patrick  Taylor,  mercbant  and  soap 
tnanafacturer  in  Dundee,  and  preseDted  a  petitioB  for 
exoneration  and  discharge,  which,  inter  alia,  prayed 
tbeir  Lordship! 

"  to  appoint  tie  petition  to  be  intimated  in  common  form,  and 
to  remit  to  ■ny  of  the  Lorde  Ordinary  of  tlie  Second  Diviaion 
Airing  the  eniuing  vacation,  with  power  to  retume  conaiderBtion ; 
and  iAer  auch  intimation  (ball  have  been  made,  to  ratify  and  ap- 
pton  of  the  whole  proceedinga  of  The  petitioner,  m  traatca  fore- 
aaid ;  to  appoint  the  clerk  to  deliver  up  to  the  petitioner  the 
bond  of  caution  granted  hy  him  and  his  caationeri  for  bis  faith- 
ful manegeinent  as  trustee ;  and  to  find  and  deelire  the  petitioner 
ezonered  and  discharged  of  all  bis  intromissions  as  trustee  on 
the  said  sequestrated  estate;  to  ordain  that  alt  proceedings  in  the 
■equestntion  shall  eeaae,'  &c. 

Deal,  for  the  petitioner,  stated,  that  as  the  intima- 
tion would  expire  in  racation,  it  was  necesiary  that 
their  Lordihipa  should  remit  to  a  Lord  Ordinary  of 
the  Dtriiion,  with  power  to  proceed  in  vacation. 

Lard  Jaitia-Cterk  doubted  the  competency  of  doing  so. 

Deal  stated,  that  it  was  the  constant  practice  in  ihe  First 
Division,  though  he  was  aware  there  were  some  doubts  enter- 
tMned  by  the  clerks  of  the  Second  Dirision  on  the  subject. 

iThe  Court  granted  the  prayer  of  the  petition. 


Ith  March  1831. 
No.  26B— .^OBN  Gordon,  Objector,  v.  JoHH  GoHNt 

RetpOHiUnt. 

Cantor  Bonis— Factor  Fee—arcumMancss  in  nhidi  a  curator 

bonis,  bAub  ajipointinttu  voi  ncatted,  an  altoittd  £S0  ef/ae- 

tar/ee,  and  kii  iipintn  ofoppoiing  Ihi  rtesl  cflAt  mrDtory. 

Mr  Gnnn'i  appointment,  as  curator  bonit  to  Mr 
Cordon,  was  recalled,  on  the  ground  that  Mr  Gordon 
was  capable  of  managing  his  own  afiairi.  The  cura- 
tory accounts  were  remitted  to  the  auditor,  to  who«e 
report  it  was  objected.  That  he  had  allowed  £48,  I6i. 
lid.,  as  the  expenses  of  ansuccessfully  oppoaing  the 
fecal  of  the  curatory ;  and  also  £50  of  factor-fee,  al- 
though the  curator  had  misconducted  himself,  by  not 
lodginr  an  inventory  iu  duo  time;  and  the  rental  wai 
only  about  £660,  «o  that  he  wa«  drawing  eight  per 
cent,  upon  the  rental  (of  which  he  hiniMlf  paid,  u  te- 
nant, £100).  Answered— The  respondent  waa  ap- 
pointed cnrator  at  the  suggestion  of  the  same  members 
of  the  family  who  afterwards  petitioned  for  bit  re- 
noval,  because  he  limited  their  expenditure  to  a  mo- 
derate sum  ;  he  had  to  collect  the  rents  from  119  te- 
nants, and  made  oinety-four  payments,  amounting  to- 


gstber  toabowt  £1000.  His  opposition  to  the  ressl 
of  the  curatory  waa  rendered  neceamry  by  the  graaad- 
less  allegations  made  against  him  by  the  petitiooen. 

Xbm  Sal0^—We  ban  taken  every  mesns  to  neertdn  the 
proper  allMniies  bo  be  made  to  the  cacator,  by  nmitling  to  the 
OiiKuBy,  who  has  reptnted  very  distinctly,  and  then  remittiM 
to  tkrauditor.  Tha  hnily  who  applied  for  tbe^pMntnnriof 
thvouiatordiS^Md  iiaaiadtately  among  themselves !  Bid  ^  Lord 
Ordiniry's  mnaric,  that  the  ap|dintian  for  recal  originated  in  tha 
amdlness  of  tboalbsranre^nide  to  them,  is  desa-ly  wdl-foaDM. 


The  Court  approved  of  the  auditor's  report,  and 
fosnd  the  cnrator  entitled  to  expenses. 

First  Diviuon,— Lord  Ordinary,  Honerriff. — A»l.  Desa  of 


C\tik.—lG.I>.] 


7th  March  iSSi. 

No.  269.— A.  N.  ttfOoNALD,  Purtuer,  n.  H. 

CaAVFOBD,  Defender. 

Prescription — Evidence — J  parif  having  broufhl  aii  actlan  fir 

pBjmeiU  of  a  pramiuory-noli  granlitt  la  hii  /ather-hi-lnm — 

Belli,  I.   Ttal  iht  itxtmial  prttcriptiem  wot  elided  hy  leUm 

virttten  bg  Ihe  tranter  tifter  lie  crtdilor't  death. — //.   Cimsi- 

tlaacei  in  which  Ike  triennial  prttcriptitn  wiu  hHd  rM  M  affify 

fe  etrtabi  aeeaintli  fir  freighU,  pleaded  in  coaiperualian  qf  fid 

note. — ///.    That  enlriei  in  a  ledger,  adauUed  not  la  Knt  tni 

petted  lilt  1612>/n>fl>joUingi  not  prodaced,  mnv  net  evidtnuif 

ocesimti  aUtgtd  t«  tan  commenead  in  1601. 

The  pursuer's  father-in-law,  the  late  Patrick  Nlool- 
son  of  Ardmore,  and  the  defender,  were  engued  in 
a  variety  of  transactions.     Nicolson  freanenttV  em- 

Sloyed  the  defender's  vessels  to  convey  nimielf  aad 
aoghter  to  his  estate,  and  articles  for  the  use  of  his 
family.  In  Jane  I8I4,  the  defender  granted  him  a 
note  for  £100,  payable  at  Martinmas  thereafter.  In 
1822,  the  defender  wrote  two  letters,  admitting  the 
genuineness  of  the  note,  and  that  a  balance  wis  das 
in  1BI9,  of  £17,  S.  6.,  but  stating  counter-claims  prior 
and  posterior  to  its  date,  which  more  than  ezhsDiled 
it  by  £41,  17.  II.  In  February  1827,  tbe  punaei 
raised  an  action  for  payment.  The  defender,  inter 
alia,  pleaded  prescription,  and  that  nothing  was  doe ; 
and  the  pursuer  oleaded  the  triennial  preacrtpdon 
against  the  allegea  counter-claims.  After  a  record 
was  made  up,  and  a  variety  of  procedure  had  taken 
place,  the  Lord  Ordinary,  on  I8th  November  183% 
pronounced  this  intarlocutor : 

"  Finds,  prino.  That  the  ^rsusr  does  not  plead  thst  ta  bss 
any  higher  right  than  the  original  ^ntee  of  the  note  wooU 
have  had  if  alive,  and  remaining  in  right  of  the  said  note: 
^nda,  uciinio.  That  the  prorolasory-note  libelled  baa  (alien  an. 
dertbeseienni^ prescription;  Finds,iFrtle,Tfaatbytbele«crsD. 
belled,  it  Is  moved,  ss  try  the  writ  of  party,  that  tbesaid  note  wss 
originally  valid,  and  was  never  paid  or  estincuishad  dirsetlr  •* 
expreaaly  i  Pisda,  quaria,  That  the  said  letten  do,  ho>«rs(, 
contain  statement*  that  the  said  note  waa  compensated  by  nlse 
given  in  account ;  but  finds,  that  the  said  atatementi  ara  SOl 
intrinsic  to  the  admission  therein  contained,  but  are  of  *sAs 
natnie  that  ihey  must  be  proved  by  the  party  foundiogon  then : 
Finds  that  the  account  admitted  to  have  been  hol«r*ph  of,  and 
to  fasve  been  sent  to  the  defender  b*  tbe  agent  of  the  late  Ur 
Nicolson,  is,  In  the  cimmutanceB  of  this  ease,  competent  ssd 
sufficient  eridence  to  ioitrucl  compensation  i^aintt  the  said  noir, 
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__.,.._ le  article  wilbotil  a  date  that 

is  added  thereto,  apparelillf  in  diderent  ink,  and  at  a  different 
tim«,  Til.  ot  £9,  4.  S.  Finds,  tfaat  in  the  drcaioitancea  of  tbia 
cue,  the  pntiuet  ought  not  to  be  alloned  the  benefit  of  the 
tri«iniil  preteriptiM  igiintt  the  other  irtidea  of  compensation 
alleged  b;  the  defender,  but  that  the  deAndet  mi,f  tlill  be 
•Ucnred  to  prom  the  Baoie  pn  ut  dejure,"  &c. 

A  proof  wu  accordingly  taken,  and  tbe  defender's 
books  and  aeooonti  were  prodnced.  The  poraner 
objected,  tbat  tbey  bad  been  mannhctnred  ex  pott 
/ado  I  that  an  accoant,  stated  to  bare  commenced  in 
1801,  wu  written  jn  a  book,  He  paper  of  which  had 
the  water-mark  of  1603;  that  the  :nGcaanta  of  the 
came  period  appeared  to  be  .in  different  hand»,  and 
different  ink.  The  d«fender  explMnedi  that  the  ac- 
connta  were  trailtcribed  into  the  ledger  from  jottings, 
and  were  not  posted  tilt  1813. 

fjord  Macbeniie  on  29th  January  1834,  pronounced 
tins  intwldcator: 

"  Fioda  It  not  proven  ^t  Che  articles  of  compEneation  stated 
in  the  account  produced  in  process,  and  to  tvbich  the  defunder 
has  not  already  been  founa  entitled  bj  the  iiTCerlocutor  dated 
ISth  November  1828,  are  due  to  the  defeniler,  and  in  regard  to 
these,  repels  the  defences  :  Appoints  the  cause  to  be  enrolled, 
that  adecernitare  maybe  pronounced  agreeablf  to  that  inter* 
locutor  and  this  finding,  aud  in  regard  to  eipenaet. 

"  JVofe.— There  is  evidence  of  Mr  Patrick  Nieolson  having 
manf  years  ago  employed  the  vessels,  of  which  the  defender  wss 
master,  on  some  occasions.  But  it  gives  to  tbe  Lord  Ordinary 
nocertaiuly,  or  indeed  any  belief  at  all,  that  any  thing  likes 
definite  sccounc  of  freights  due  to  the  defender  <vai  run  up  and 
left  unpaid,  (I.)  after  the  time  when  tbe  vessels,  of  ivbich  the 
defender  was  master,  were  joint  properly,  i.  e.  1S06  or  1808  at 
lateiL  This  seems  highly  improbable,  as  the  defender  was  not 
ship's  husband,  sod  Thomson,  Gillespie  and  Company,  who 
were  such,  were  alio  the  agents  of  Mr  Patrick  Nieolson.  (2. ) 
There  is  total  non.eitstence  of  etery  roucher,  or  written  notice 
of  any  kind,  showing  or  making  probable  the  contraction  of 
euch  an  accoaot,  or  preserving  a  knowledge  of  it.  No  orders, 
or  entries,  or  aek no wledgoients,  or  books  kept  at  the  time  stating 
tfaepc  freights.  Tbe  only  ttooks  which  the  defender  bas  been 
able  to  produce  are  two  ledgers,  in  which  the  alleged  »ccoutitB 
are  written  in  such  a  way  as  to  bare  the  sppearance  of  being  all 
made  out  not  (ooner  than  I8S2,  and  it  is  now  averred  by  tho 
defender  binsdf,  that  tbey  were  all  written  out  at  two  periods, 
tbe  earliest  being  in  1B12,  though  the  defender  at  flrst  refused 
Co  explain  this  (see  bis  deposition),  and  attempted  to  conceal  it 
by  sealing  up  the  rest  of  lb«  books.  (3.)  In  tM  account  stated 
by  the  defendec  in  these  ledgers,  entirely  on  one  aide,  be  does 
not  admit  receiving  any  payment  or  value  whatever  during  all 
tbe  long'conrse  of  yeara  to  which  the  account  extends.  (4.) 
Contrary  to  tb«  stateioent  of  the  defender,  it  is  now  certain 
that  be  had  ttaDtaettODS  with  Mr  Patrick  NieoUon*!  agcnta, 
from  whom  be  drew  many  sums  of  money  ;  and  though  be  now 
says  tbese  were  all  received  on  orders  given  him  for  cash  ad' 
vnnced  to  Mr  Patrick  Nieolson,  there  ii  no  evidence  whatever 
of  any  such  advance,  and  it  seems  excessively  improbable  that 
tbe  delender  should  always  keep  advancing  money  wilboal  • 


trick  Nieolson  in  1814,  it  seems  strange  tbat  he  should  grant  him 
a  bill  for  £100,  without  any  writing  explanatory,  as  if  be  had 
been  bis  debtor.  In  these  circumstances,  the  Iiord  Ordinary 
does  not  feel  at  all  latiaGed  tbat  there  ever  was  an  acconnt  of 
freights,  to  any  amount,  due  to  tbe  defender  by  Mr  Patrick 
NicoUon,  and  still  lets  tbat  there  is  such  an  arrear  remaining 
due  at  present,  ao  ai  to  compensate  tbe  bUI." 

Thereafter,  bit  Lordship  on  7th   t'ebrnary,  pro- 
nounced thii  interlocutor: 


13  of  tbe  former  finding*,  against  tbe  defen- 


der for  the  lam  of  £49,  7.41-  Sterling,  as  the  balance  of  tbe 
debt  libellerl,  with  legal  interest  of  £47,  S.  6.  thereof,  being 
principal,  from  tbe  27 lb  October  IBI7,  and  until  psyment : 
Of  new,  appoints  tbe  pursuer  to  lodge  the  acconnt  of  expenses 
ofprocesa,  so  far  as  incurred  by  him  subsequent  to  ISth  Novem. 
ber  182%  and  remits  to  the  auditor  to  tax  tbe  same,  and  to  re- 

Th«  defettder  reclaioed,  and  prayed  to  bo  asaoiliied, 
with  expense*. 

I.erdi  GlmUei  ifraJsicionicnncurred  in  the  reasons  given 
bvthe  Lord  Ordinary,  and  would  adhere  to  bis  interlocutor. 
The  entries  were  not  copied  into  tbe  ledger  till  many  years  after 
the  transactions  were  alleged  to  hive  taken  place. 

£snf  Jiuti'ce-f^ril' vv«s  of  the  tame  opinion.  It  was  incon- 
ceivable that  tbe  defender  should  have  allowed  tbe  accounts  be 
states  to  have  been  due  at  Nieolson'*  death,  to  stand  over  fat 
•ach  A  long  period.  Sums  appear  to  have  been  paid  to  account. 
Tbe  freights  mu&t  have  been  settled  long  ago.  Tbe  defender 
bad  failed  to  prove  the  acninnts  due.  He  saw  no  reason  to  alter 
the  Lord  Ordinary's  judgment. 

The  Court  adhered. 

Second  Division. — Lord  Ordinary,  Uackentle. — Acl.  Dean 
of  Fxculty  (Hope),  and  H.  Robertson;  M.  N.  Macdonald, 
W.6.,  Agent.— All.  D.  M'Ntill  &  Miller;  John  Mackenne, 
W.E.,  Agent— Mr  Person,  Clerk.— (J.  W.lt.] 


lik  March  1834. 
No.S70. — DAviDDouaAT.T.,&c.,Purn(ert,  p.  Robert 

Mahsmali,  Defender. 

•Process — Eitpensea — Consultation — Kttd.  Ikat  trpemci  of  eeii- 

tvllBliont  ailollieliroivulyo/i'iilHiili'isactiBniiJbrm  n^  part  ^ 

liu  ewpeiiiet  ofprocen,  anil  cnniiol  ie  aUomd  agttintt  » ibJiHikT. 

This  was  a  jury  case,  in  which  the  pursners  ob- 
tained a  verdict  on  23d  July  1833.  The  Court,  on 
19lh  December  thereafter,  applied  tbe  verdict,  and 
foDiid  the  defender  liable  In  expenses.  Tbe  pursuers 
lodged  their  acconnt  of  expenses  with  the  auditor, 
who  taxed  off  the  expenses  incurred  in  coniulting 
counsel  an  to  the  propriety  of  instituting  the  action. 
The  pursuers  objected,  tbat  expenses  of  previous  con- 
sultation had,  in  a  variety  of  reported  cases,  been  al- 
lowed by  both  Divisions,  and  tbat  it  was  highly  ex- 
pedient to  allow  them  in  difficult  or  doubtful  cases.  The 
Court  remitted  to  tbe  auditor,  who  atatsd  big  reaiona 
for  disallowing  these  expenses. 

After  consoltlng;  tbe  First  Division,  and  the  Lords 
Ordinary, 

The  Lorrl  Jaiiiet.  Oeri  stated,  that  it  was  the  ananimoui  opi- 
nion oftbeir  Lordships,  that  tbe  expenses  of  consultations  prior 
lo  the  institutions  of  actiona  eoald  not  be  allowed.  Tbey  formed 
no  part  of  the  ezpensea  of  process,  so  that  tbe  auditor  wai  right 
in  disallowing  Ihem. 

The  Court  repelled  tbe  objection. 

Second  I>iriBion._At.  More.— Jury  Clerk.— tJir./f.] 


7th  March  1834. 

No.  271. — DoWG,  Oeli.,  Mitchell,  &c,  Piir«uw*i 
p.  A.  Mackinlay,&c,  Directors  o/(Ae  late  Edin- 
BUBOH  AMD  Leith  SHiPPiHa  CouFAyY,  Defender  I, 

Damages — Penalty — Interest  —  Carlago— Me  I^ont  Ordinary 
having  medijled,  for  the  Watch  ef  a  conlrocf  viih  wkarfitigert, 

•  Fvlathe  cases  of  Gib  o.  Mngistrates  of  Hamilton,  I4th 
December  1833,  Scbuurmans,  &r.,  v.  Stephen,  20tb  December 
ItiSS,  and  caaet  therein  cited,  in  which  tbe  Court  allowed  tbe 

expenses  of  such  conanltations. 


.„,„»„,  ^oot^le 


THE  SCOTTISH  JURIST. 


[Mirdi 


He  mm  cf  £3250,  £500  e/  vliUk  ht  txptained  in  a  tfU  twra 
^irr  "  nxire  permanent"  <iamage  niitained  sfler  a  certain  date  i 
and  an  accBUiUant  kaeing  reported  the  damage  lo  be  £3072. 
dclunif  of  laid  pernanent  damegt,  the  Court — I.  Smtained 
lAe  mm  fitind  due  tt/ h'u  Lordjiip,  and  tipTetie4  an  o/jinioit, 
thai  the  Court  never  proceeded  on  the  nolet  of  Iiordt  Ordhiar^.'^ 
U.  Thai  Ihe  penaUg  Uipulaled  in  tke  contract  for  breach  of  the 
MUM,  mutl  be  modtjied  lo  lit  damaget  therettf  euilatned,  aid 
cottbl  wet  include  daniaj;«t  claimed  on  ateoKTtt  o/Jaiie  and 
ii[furioui  tlalemeiUs  accompani/iag  the  breach  of  laid  conlrad. 
— ///.  That  a  contrael  uiiiulaling  that  uharfinseri  were  lo 
.  toUeelfieigiti,  implied  the  dntif  of  cartage,  and  eentequinllg 
remuneration  far  Ihe  lame, — /f.  Legal  intereMl /ound  dve  an 
lie  aniounf  ^  the  damngeifiem  the  dale  of  the  acliim  till  pai/' 

This  WM  tbe  teqnel  of  a  cue,  in  which  tbHodi 
points  are  reported  antea,  Vol.  III.  p.  52,  IV.  pp.  338, 
441,  and  507,  which  lee.  The  Edinbargh  and  Leilh 
Shipping  Company  entered  into  a  contract  for  a  nam' 
ber  uf  years,  with  Downe,  Bell  and  Mitchell,  &c. 
wharfingers  in  London,  that  all  their  TeiteU,  with 
goods  or  passengers,  should  be  berthed  at  Downe'i 
wharf,  on  tbe  Thames,  to  tbe  exclasiun  of  all  other 
▼euels.  A  certain  per  centage  was,  inler  alia,  to  be 
allowed  to  tbe  wharfingers,  who  were  to  collect  the 
freights  in  London.  1  he  contract  was  to  endure  for 
■even  years,  and  twelve  months'  notice  was  to  be 
given,  if  either  party  was  inclined  to  give  it  up.  The 
Lettb  Shipping  Company  suddenly  broke  the  contract, 
when  an  action  for  ££000  of  penaltr,  and  £5000  of 
damages,  was  raised  against  tbem  oy  Downe,  Bell 
and  Company,  in  whose  favour  Lord  Mackenzie,  on 
12th  November  1831,  pronounced  an  interlocutor, 
which  was  adhered  to  by  the  Second  Division  on  22d 
May  1833.  Tbe  Lord  Ordinary  intimated  Fb|tt  he 
would  decide  on  the  matter  of  expenses  wben  the 
cause  waa  finished,  and  ordained  parties  to  be  heard 
on  the  amount  of  damages.  His  Lordahip  thereafter 
pronounced  this  interlocutor: 

"  Having  hrard  parties'  procumtoni,  and  thereafter  coniidered 
the  procesB,  Cada  that  tbe  libel  and  conclusiona  thereof  are  lui^ 
fiuiently  broad  to  include  the  damngei  to  whicb  tbe  purauera  can 
be  entitled  on  account  of  tbe  breach  of  contract  libelled  on  itself, 
but  not  to  include  any  dajnagei  claimed  on  account  of  an^  filas 
ot  injurious  atatementB  by  which  that  breach  of * 


damagea  of  the  former  kind,  and  cannot  be  sustained  and  de- 
cerned for  to  any  extent  on  account  of  tbe  latter:  Finds  that 
there  is  due  to  the  pursuers  by  tbe  defenders,  in  name  of  dama- 
ges for  breach  of  contract  libelled,  and  penalty  libelled,  the  iiiin 
of  £3250  Sterling,  and  laodiGn  and  decerns  accordingly :  Finds 
the  pursuers  also  entitled  to  legal  interest  thereon,  from  the  date 
of  the  present  action  ■jntil  pajmenl,  and  decerns  :  Finds  them 
entitled  to  expenses  from  the  defender,  uf  which  appointa  aa 
account  to  be  given  in,  and  when  ludged,  remita  to  the  auditor 
to  tax  tlie  same,  and  report. 

"  Note—  Tilt  tbe  turms  of  the  concluaions  of  the  libeL  Tbe 
Lord  Ordinary  gives  damagea.  (I.)  For  tbe  immediate  lucrum 
cfiani  during  two  yearn  and  eiglit  months,  which  be  thinks  may 
fairly  be  t.iken  to  be  £  tJ300  tbe  Gm  year,  and  half  aa  miich  per 
annum  durin;;  the  remaining  one  year  and  eight  months,  wben 
time  bud  been  given  to  find  olber  Uisincss  la  occupy  tlie  pur. 
soen'  wbarf.  (3.)  Tbe  Lord  Ordinary  thinks  damages  due  for 
the  more  permanent  iiijnry  resulting  to  the  business  of  tbe  wbarf 
continuing  after  1616,  from  the  sudden  withdrawing  of  ho  large 
a  portion  of  its  business  without  any  time  lo  provide  new  busi- 
ness, aa  might,  and  probably  would  bave  been  done,  nt  the  pro- 
pet  expiry  of  the  conimct,  and  the  consequent  exhibition  of  a 
dcwtted  wbsif,  sod  ruiued,    or  half  ruined  business,   whicb 


might,  i 


n  1616,  have  been  i»evenled.  But  the  Lord  OrdiDary 
sees  no  evidence  to  show  this  «vh  large.  For  this  hesllinn 
£50a 

The  defenders  reclaimed,  and  prayed  tbe  Conrt 
"  to  alter  ths  interlocutor  compbined  of,  and  to  find  Ibat  tka 
pursuers  hare  failed  to  prove  in  a  satis^ory  mannei  to  wkt 
extent,  if  any,  ibn  sustained  damages  from  the  petitioaMa 
having  withdrawn  their  vessels  from  tbe  puisuera'  wttstf  befm 
the  regular  expiry  of  tbe  contract,  and,  therefore,  to  tasoiUs 
the  defenders,  and  find  tbem  entitled  to  expeusea  j  or  at  leaat  U 
modify  IbeiaougeB  to  a  nominal  sum,  uM  to  find  ndtlw  a- 
terest  nor  expenses  due  to  the  pursuers,"  Sie. 

Tlieir  Lordships  on  9tb  Febroary  1833,  pnaonDCed 
tbii  interlocutor; 

"  Before  further  answer,  remit  to  Donald  Undsay,  aceoan. 
taut  in  Edinburgh,  to  examine  the  books  of  tbe  petitjoiim, 
Downe,  Bell,  and  Micehell,  in  proeeaa,  and  to  report,  jlr«,  th 
amount  of  tbe  nelt  yearly  profits  of  the  punuers'  whide  buiiiiea 
as  wbarlingera,  and  as  agents  in  the  collecdon  of  freighti  for  the 
period  from  11th  October  1809  to  1st  February  1614,  tol 
distinguishing  (provided  these  books  enable  him  to  distingmik) 
what  portion  of  these  annual  profits  was  derived  from  the  trtde 
of  the  Edinburgh  and  Leitb  Shipping  Company ;  Secandlit  TIm 
nett  profits  of  the  whole  wharf  business  from  IstFebruiry  ISK 
to  llth  October  1816,  dislinguisbing  (provided  then  ba<A) 
enable  him  to  do  so)  what  portion  of  theae  profits  wss  dnin^ 
from  vessels  trading  between  (he  rivers  Forth  and  Thames;  snd, 
(A iW/y,  a  similar  report  for  tbe  year  from  llth  Oetober  ISlSlq 
llth  October  1817,  or  otherwise  for  the  entire  veat  I8IT;  and 
to  report  generally,  what  appears  from  tbe  books  to  hare  bten 
the  amoiint  pf  tbe  actual  loss  and  damage  sustained  by  tbe  fia- 
suers  through  the  breach  of  their  contraet  with  the  Sbipfiing 
Company, — with  power  lo  tbe  accountant  to  call  for  productun 
from  either  party  of  Bijch  further  books,  accounts,  and  documenti, 
as  he  may  find  to  be  necessary  for  enabling  him  to  ueoinpliili 
the  terms  of  this  remit :  and  toapplyto  tbe  Court  for  a  diligence 
agoiaat  haven,  if  he  shall  find  that  to  be  neces«§ry,— recominend- 
ing  to  the  accountant  to  make  hja  report  with  all  couvenitnl 
dispatch." 

The  accountant  rated  the  daes  under  the  beads  oi 
shipping,  landing  and  cartage ;  and  after  an  examina- 
tion of  a  variety  of  books,  concluded  that,  esclusire 
of  a  more  permanent  injury  reiulting  to  the  businen 
of  the  wharf  by  the  conduct  of  the  Shipping  Com- 
pany, the  loss  sustained  as  wharfingers,  Bmounte4 
to  -,  -  -  £-i6\a    »    0 

And  as  agents  in  collecting  the  freights, 

to  -  -  •  iOS2  12    i 


Making  in  all,  £3672  1  2 
At  advising  the  accountant's  report,  it  was  objected 
for  the  Shipping  Company,  That  cartage  ^ues  hid 
been  allowed:  That  it  was  no  part  of  the  duty  of 
wharfingers  to  cart  goods ;  and  that  the  practice  of 
the  trade  in  London  proved  this.  Answered — Dar- 
ing the  subaistence  of  the  contract  the  wharfio^ri 
carted  the  goods.  Besides,  cartage  fell  under  tfa« 
contract,  for  Downe,  Bel),  4c.  were  to  collect  tke 
freightM,  whicHtiecessarity  implied  delivery. 

Lord  JutHce-Clerk  said,  to  collect  tbe  dues  waa  part  of  l>e. 
businesB  uf  the  t^barfingi-rs,  and  demanded  in  the  condetem- 
dence.  The  Sbipping  Company  could  not  be  ignorant  that  (hs 
goods  were  carted.  No  objection  had  been  stated  to  llie  pne- 
tice  at  the  time.  It  was  aatisfsctory  that  the  Lord  Ordiaaiy 
and  the  accountant  so  nearly  agreed  with  each  Other  ai  to  lb( 
■mount  ofdamage  which  ought  to  be  given. 
Lordt  Ueai^wbani  and  GlenJee  conrurred. 

L'Amy,  for  the  Shipping  Company,  then  direeUd 
the  attention  of  the  Court  to  tbe  Lord  Ordinary'! 


18340 
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Dote,  where  he  itatedi  thftt  be  gave  £500  u  the  ila- 
niR^  resulting,  after  1816,  to  the  wherf,  end  contend- 
ed, that  u  notice  wu  giren  in  IB)4  that  the  contract 
WBB  to  be  abandoned,  and  the  contract  expired  in 
1816,  that  DO  damages  ought  to  be  given  atter  that 
date.  Annwered — Tlie  Lord  Ordinary's  interlocutor 
wat  general,  and  the  remit  wa*  before  answer,  so  that 
the  Conrt  was  entitled  to  gire  what  the  accuantant 
allowed. 

Ijird  Juttia-Ctert. — We  never  go  ob  »  Lord  OrdiriBr/'i  note. 

The  Court  pronounced  this  interlocutor : 

**  Modiff  tG«  itnannt  of  damagea  due  Co  the  purauen  to  tba 
■uiD  of  £3250,  ID  so  Tar  ndtierinK  to  ib«  interlocutor  of  the  Lord 
Ordinary,  logetber  witb  tlie  legU  interest  of  that  i>uin  from  the 
date  of  tbe  present  action  until  payment,  and  decern  ;  of  new, 
find  expMuei  due  to  tbe  pilrtuera,  of  wbirb  allow  tbe  aeeouat  to 
be  giren  irr.'and  taxed  and  report^  on  in  common  form  }  abd  in 
reapect  of  what  ia  let  forth  in  a  minute  now  giTCn ,  in,  aJlow  tKe 
decree  in  ibis  ecu  to  go  out  and  be  eitTurted  in  the  able  names 
of  tbe  Bsid  Duwtie,  Bell  and  Mitchell,  aud  William  Bell,  and 
Joseph  Bis^op,  and  WilKam  ThacKer,  unlgneeii  of  Chorlei 
Read,  referred  to  in  wid  miniRe,  atni  William  Bruce,  leather 
Bwrcbant  in  Edinburgh,  theii  mandatory. " 

Seeond  Divialon.— Ijord  Ordinarr,  Mackeneie. — ^ci.  Dean  of 
Faculty  (Hope);  James  Imiie,  AgenL— ^ft.  VAtnj;  PbJn 
and  Pit(xlrD,V.S.,  Agents.— Mr  Thomson,  Clerk.— [J.ff.tf.] 


m  March  1834. 

No.  272,-^ William  Bell,  W.S.,  Petitioner. 

pToeea — Curator  Boni*— Factor — PetilioK  i^  the  factor  of  s 

curator   bonis  Jar  txtravrdinaty  pttgtrt,  rt/iiud — lit  curator 

bang  abroad. 

In  June  1828,  Mr  LnJoTick  Grant  #as  appointed 
curator  bonis  to  his  brother,  John  Grant,  a  lunatic 
On  27th  Angust  1828,  the  curator  appointed  the  pe- 
fitioner  to  be  fai«  factor  and  commissioner  on  the  estate 
nf  the  lDnatit^,  with  fnit  power  to  do  erery  thing  there- 
anent  which  the  curator  could  do.  The  present  ap- 
plication was  presented  by  the  factor,  stating,  that  the 
curator  had  left  his  usual  place  of  residence,  and  was 
■opposed  to  have  gone  abroad  ;  that  the  funds  of  the 
lunatic,  deposited  in  bank,  amounted  to  £797,  17.  9., 
whitifa  prodaced  only  £15,  19.  1.  per  annum,  whereas 
the  lunatic's  board  was  £iO  per  anninn,  one  year  of 
^faich  was  presently  payable,  the  preceding  year's  hav- 
ing been  otherwise  provided  for ;  and  therefore  pray- 
ing for  aothority  to  pay  the  present  arrear  out  of  the 
capital,  to  purchase  an  annuity  of  £40  per  annttm,  and 
to  invest  the  remainder  of  the  capital  in  heritable  se- 
curity. 

Lord  GUEei.—ThiB  la  t  case  in  whieb  I  would  be  gKeatly 
diapmed  to  gnmt  the  prayer  of  the  petition.  But  I  am  afraid 
it  ii  juat  the  lort  of  case  in  which  the  law  ia  apt  to  be  oveiiook- 
•d.  We  appoinf  a  ewaiar  banii,  who  aet*  for  a  term  of  years 
wiihouttherebeingany  legal  proof  of  inMnity,      TbecurBtorap- 

nta  a  factor,  and  be  applies  for  extraoid^inary  powera.  'This 
very  serloits  thing.  Beside*,  tbe  curator  Is  out  of  ths 
eoontty,  and  how  ctn  we  gikat  eztraoidlnary  powers  on  the  pc- 
dlionoftbefitctor? 

lArd  PnridnW.-— There  an  soms  to  tba  amoiint  of  eight 
BlUlions  Stirling  in  the  bands  of  cBni/iri  Aonit  lypointed  by 
this  Court.  Something  must  be  done  to  regulate  tbeie  appoint- 
ments.    Are  Ibera  no  other  relitiaaa  to  interfere  in  ibis  case  ? 

£dff,  for  petitioner. — When  the  appointment  wax  made,  there 
were  three  brothers  in  this  country.  One  of  them  is  now  in 
India,  one  in  England,  and  the  third  brother  is  the  euiater>  A 
sister  is  the  only  ratation  now  in  this  country. 


Zonl  PKii'fnM.— Tbe  sister  should  apply  for  reeal  of  tbe  cu- 

The  Court  refused  the  petition,  in  respect  the  cura- 
tor was  abrond,  but  recommended  to  the  sister  to 
apply  for  reiul  of  the  curatory. 

First  Dirision— /*«.  Robert  Bell;  William  Bell,  W.S.. 
Agefft.— Mr  BeU,  Clerk.— [(;.i>.] 


m  March  1834. 

No.  273^ — Saltous  Pahliauehtary  Trustebb, 

Petitioneri. 

StMutory  Trust— Eotdl. 

This  case  is  noticed  ante.  Vol.  VI.  p.  217,  which 
see.  Mr  Home  now  applied  to  the  Conrt,  stating, 
that  he  a1«o  had  resigned,  and  suggesting  William 
Sharpe,  Esq.,  W.S.,  to  be  truatee  in  his  room.  Mr 
Home  also  prayed  the  Court  to  exonerate  and  dis- 
charge him  of  Ilia  intromisMons,  and  suggested  that 
the  petition  should  be  remitted  to  the  Urdinary  to 
examine  the  accounts,  and  hare  them  aodited,  as  was 
done  on  the  former  petition. 

Lord  Praidern If  we  formerly  remitted  to  the  Ordinary, 

we  did  Wrong.  The  power  is  not  pren  by  the  Aet  to  the  Lord 
Ordinary,  but  to  us,  and  we  are  bound  to  Inveatigale  for  our- 
aelvea.  It  is  not  uncominon  for  a  new  trustee  to  examine  tba 
accounts  of  an  old  trustee.  In  fact,  the  Aet  gives  no  power  to 
us  to  discharge  the  trustees  at  all.  We  are  merely  authorised 
to  appoint  new  trustees.  We  trill  appoint  Mr  Sharpe  as  prayed 
for,  and  allow  him  to  examine  the  accounts,  and  grant  a  dis- 
ebarge,  in  the  same  way  that  a  minor,  when  he  comea  of  age, 
examines  the  accaunts  of,  and  diichsrgea  his  curatara. 

The  Court  appointed  Mr  Sharpe  to  be  trnstee  in 
room  of  Mr  Home,  and,  quoad  ultra,  refused  the  pe- 
tition. 

First  D\titl<m.-~Ait.  Shaw  Stewart;  WiUian  Home,  W.S., 
Agent.— Mr  Bell,  Clerfc.-[G.  B.} 


8lA  March  1834. 
No.  274. — Reid  v.  .M'Kay's  Creditdks. 

Prt>eeaa — Ranking  and  Sale— IPominf  granted  m  a  ranging  and 
tali  to  aityoie  o/cerlain  landi,  aMongh  tktrt  a/iptared  tt  be  im 
proptr  titit  ta  Ihem. 

Lord  Fullerton  reported,  that  in  this  ranking  there 
were  included  two  acres  three  roods  of  land,  near  In- 
verness, to  which  there  appeared  to  be  no  title.  They 
had  been  acquired  by  one  M'Whinnock  about  1724> 
He  granted  on  faeritnMe' bond  to  M'Kay,  a  number  of 
whose  orediton  ad^dged  the  lands  as  belonging  to 
M'Kay,  bnt  did  not  adjudge  the  bund.  One  of  tbete 
creditors,  Reid,  obtained  a  charter  of  ndjudication,  and 
wa«  infeft.  Keid  brought  a'ranking  and  sale,  in  which 
tbe  other  adjudging  creditors  of  M'Kay  appeared,  and 
a  judicial  ^tor  was  appointed,  who  had  been  in  pos- 
session for  a  great  many  years.  It  Was  noW  wished 
to  obtain  a  warrant  to  sell  the  hmd^  but  there  tlf- 
peareti  Co  be  no  title. 

Lord  PretUtni. — There  is  no  bBrnf  in  ^ranllag  wsnanCof 
aals,— that  will  not  find  a  purchaser. 

The  Lord  Ordinary,  as  advised  by  the  Conr^ 
granted  warrant  of  sale  accordingly. 

First  Division. — Lord  Ordinarji,  FDlleitoa.— >fc<.  Gonin^ 
bsmei  A.  Duff,  W.S.,  Agent.— [G.  />.} 


.....cuyCoot^le 
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Slh  March  1834. 
No.  S75. — Mks  Uarribt  MACooKAin,  Pc 

J.  Donald,  Common  Agent  in  the  Ranking 

dale,  Respaadent. 

Ranking  and  Sale — InEerim  Warrant. 

In  tlii«  case,  the  petitioner  npptied  for  si 
warrant,  for  payment  to  her  of  an  annaitjr  of 
■nnam,  payaole  under  her  poitnoptial  contrai 
Hage.  She  had  also  rarious  other  claimg. 
trere  giren  in  for  the  coinmoa  agent,  in 
■tated,  tbat  he  had  no  wish  to  oppoM  the  pC' 
ther  than  necessary  for  his  own  exoneration 
the  probability  was,  tbat  the  estate  would 
nititnately  to  tlie  creditors  (over  whom  the  ' 
bad  no  preference}  above  lOs.  in  the  pound 
lier  claim  was  otherwise  Kubject  to  various  o 
which  he  detailed.  The  Court,  however,  the 
if  Mra  Macdonald  lived,  the  creditors  co 
b.ick  from  her  any  overpayments  made  in  t 
time ;  and  if  iihe  died  soon,  these  overpayme 
not  be  great.  They  therefore,  on  the  rept 
Lord  Ordinary,  granted  the  prayer  of  the  [ 
restricted. 

Fifst  Divi»ion.— Lord  Ordinary,  Fullerton. — Act. 

T.   Mackenzie,  W.S.,  Agent jIU.  Deai;  J.   Don 

-tc-  -O.J 

8th  March  1834. 
No.  276. — Robert  Laidlaw,  Purmer,  v. 
OvulofSi  John  Smith,  Defender 
Troeess — Lia  Alibi  Pendens — An  action  hathts  heei 
t^/  ihe  purtuer,  In  a  triler  to  the  lieftnder,  and  anctltrt 
breauhl  on  lie  tame  groundt,  caniaiiing  a  fornul  n 
oftkcjiru  nclion — the  plea  ^lia  alibi  pendens  rtpe 

Mr  Dunlop  owed  the  pursuer  £450,  3.  6., 

the  latter  brougbt  an  action  in  October  I 

on  the  dependence,  arrested  in  the  hands 

debtor  to  Dunlop.     Having  obtained  decn 

action,  the  pursner  then  brought  a  furthcomii 
.  the  defenders,  dated  and  signeted  April  16 

pursuer,  by  a  letter,  abandoned  this  action 

coming,  and  thereafter  rained  the  present  su 
.  furthcoming,  containing  the  same  media  an 

sioDs  ;  and  further,  containing  a  formal  aba 

of  the  former  action.     In  defence.  Smith  pi 

limine, — This  is  a  second  action  of  furthcom 

has  been  brought  against  the  defender  by  th 

founding  upon  the  same  arrestment,  and  < 

for  payment  of  the  solas  arrested.     Thefon 

was  raised  in  April  last ;  it  whs  duly  called 

taken  out  to  see,  and  returned  with  defent 

were  dated  and  lodged  on  the  6tb  of  June  I 

action  is  still  in  dependence.     No  final  judf 

been  pronounced  in  it,  nor  has  it  been  conaf 
.  effectually  abandoned.    And,  further,  the  pi 

nut  entitled  to  abandon   tbat  action  in  th 

stances,  to  the  effect  of  enabling  bira  to  br 

action  on  the  same  grounds,  without  indemi 

defender  for  his  fallexpenses. 
The  Lord  Ordinary,  on  lOtb  July  1833,  p 

this  interlocutor : 


yGooi^le 
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In  defSsnce,  it  mu  denied  that  any  ineh  ag^reenient 
was  ever  entered  into  by  the  late  JameB  Blair,  w  thkt 
fbnnded  on  by  the  pnnaer,  or  that  the  letter  relative 
to  it,  alleged  to  hare  been  grtnted  by  him,  ever  ei- 
i*ted. — In  a  proving  of  the  tenoc,  the  existence  and 
term*  of  tbii  letter  were  proved,  on  which  the  eanae 
wan  remitted  to  the  jury  roll  by  the  following  inter- 
locotur : 


roll. 

"  Nau. — Tba  Court  himng  giMn  deer«e  In  the  provliig  of 
(he  tenor  of  tbe  writ,  2dcb  March  181A,  and  found  it  a  ceDoine 
holognpfa  document,  effect  muat  be  bIwd  to  it,  bowef er  ill  lome 
of  (he  Ftitementi  in  the  pursuer's  eutj  eurrespondtrnce  accord 
with  the  interpretation  noiv  put  upon  it,  and  which  indeed  fa 
tbe  natursl  eonatniction  of  it.  The  tenant  wb«  to  pay  no  rent 
daring  tb*  time  be  waa  ainhini^roT,  and  licdng.up  the  main  coal, 
and  the  landlord  waa  aiw  to  b«ar  haIf:of  tbe  expenEo.  The 
queilion  ia,  How  long  was  he,  de  facto,  employed  in  tbij  opera- 
tion, in  terms  of  this  letter,  during  which  be  was  (o  pay  no  rent, 
and  the  landlord  to  bear  balf  of  the  expeoae?  Tbe  letter  ofQih 
May  1816  imports,  that  tbvpit  waa  aunk  between  Sd  July  IBIfi, 
and  ad  Janunry  1816.  The  tdiligation  founded  on  wu  giantcd 
imiDBiiiately  before  this  OperaCion  waa  begun,  and  of  courae  in 
contemplalioii  of  it:  CM^id.  it  be  cUe  intention  of 'the  parties, 
that  ic  was  to  bave  referenoe  to  anv  oiber  pit,  or  to  as  many  piti 
OB  the  pursuer  cbose  [o  link?  Tbe  pursuer,  however,  says  be 
waa  employed  in  linking  and  fitting  up  tbe  main  coal  at  the 
laiidlord'i  eipenae,  all  the  time  fhim  Ma  entty  in  the  year  1615, 
till  ha  w«a  ejected  in  1B2S;  and:  the  point  raiaedib^thc  daf«)i- 
der  ia,  sraa  he  entitled  to  go  00  during  all  [bat  time  without 
notice  to  the  btndlord,  and  njore  especially  after  November  1817, 
that  he  was  working  in  part  at  bis  expense?  and  ia  it  true,  aa 
averred,  that  the  pursuer  alwiyi  inciuiated  to  the  defender  bia 
inleodon  to  iMve  one  pit  before  be  began  another?  In  older  to 
oacetuin  tb«M  pouitl  bya^eral  iuue,  or  by  ipeeial  iaauea, 
the  caaa  ia  renttted  to  the  jury  roll ; — but  the  liord  OnUoiiT 
cannot  avtnd  again  impieiaing  upon  tbe  pursuer  tbe  bardtbip  of 
not  agreeing  to  tbe  propaaol  insde  by  tbe  defender  at  tbe  bar,  u 
to  ■  settlement,  considering  that' be  is  prosecuting  bia  claim  upon 
the  poor^  toll," 

The  clerks  prepared  the  following  inuei: 

"  It  being  admitted  that  the  defendet  is  disponee  and  repre- 
■enlstireof  theUle  Jamea  BUir  in  the  lands  of  Bunowland,  and 
that  tbe  said  James  Blair  granted  Co  tbe  pnniier  a  leaae  of  tbe 
coal  under  tbeaud  lands,  for  s  period  of  iSyesrs  from  theLam- 
Kun  1814.  at  tbs  rent  of  £M  a-yw,  or  lordibip  of  one^eigbtb 
of  the  cta^  pat  out  and  aold,  or  carried  away  ]  It  being  also  admit- 
ted, Ibat  duriiw  the  mootha  of  August  and  September  181^  the 
punuer  faniisbed  to  Arohibald  Fulton,  farmer,  Burrowland,  by 
Older  of  the  defender.  233  loadi  of  coal ;  and  that  the  defender 
yurehased  from  the  pursuer,  at  a  valuation,  ecrtun  wood  In  a 
pjtaader  the  uid  lands  i— I.  Wbelber,  on  or  about  theSSch 
da^  of  March  I6I&,  it  na  wiJetitood  a^d  agreed  between  tba 
.•aMl  Jataea  Blair  and  the  punuei,  that  tbe  punuer  should  not 
pay  rent  or  lordabip  while  sinking  for,  and  fitting  up  the  main 
coal  on  tbe  said-  lands,  and  that  the  aaid  Jamea  Blair  should  pay 
otie-balf  of  the  expense  of  the  aaid  sinking  and  fitting  np ;  and 
wlietber,  ondct  tba  aaid  agreenant,  tbe  defendar  ii  Indebted  and 
mtilg-owiBg  to  tba  punuer  in  tbe  hiIb  of  £790,  12.  A^,  or 
any  parttheteof,  aaooe-balf  of  tbeaaid  ocpeaae?  2>  Whether 
tbe  idefender  ia  indabCed  and  reating-oiring  to  tbe  panuer  in  the 
sum  of  £9,  14.  2.,  or  any  part  tbe'redf,  as  the  value  of  tbe  coals 
fumitbed  as  afnreaaid,  and  the  sum  of  £11,  17.  l}.,  or  any  part 
thereof,  aa  tbe  TalD«  of  the  laid  wood  ?" 

The  Lord  Ordinarv  approved  of  these  iamei ;  hat 
the  puniner  reclaimea,  and  propoaed  that  the  follow- 
ing issue  should  be  sent  to  the  jury  : 

"  It  being  sdmitled  that  the  derenrlcr  ia  disponee  and  repre- 
•entMive  of  tbe  late  James  Blair,  in  tbe  lands  of  Burrowland, 
in  Ayrshire,  nod  that  tbe  said  Jamea  itiiijr  granted  to  the  pur- 


suer a  lease  of  the  coal  under  the  add  landa,  for  a  period  of  25 
years,  from  the  lennof  Lan)nwal8l4,  at  tbe  rent  of  jEiOa-year, 
or  lordsbip  of  one-eighth  of  tbe  coal  put  out  and  sold,  or  carried 
away :— Whether,  on  or  about  tbe  36th  dajr  of  March  1815,  it 
waa  understood  and  agreed  between  the  aaid  Jsiaes  Blair  and 
the  puraupr,  tbit  tbe  pursuer  should  not  pay  any  rent  or  lordabip 
while  sinking  for  and  fitting  up  tbe  main  coat  on  the  said  lands ; 
and  that  tbe  said  Jamea  Blair  abould  pay  one-half  of  the  ex- 
pense of  (be  B«id  sinking  and  fitting  up  ?  And  whether,  under 
and  on  the  faitli  of  the  said  agreement,  tbe  pursuer  began,  on  or 
about  the  23d  day  of  June  1815,  to  sink  and  fit  up  tbe  main 
coal  on  said  landa,  and  waa  engaged  in  operations  for  that  pur- 
pose from  tbe  said  SSd  day  of  June  1813,  till  on  or  about  tbe 
lOtb  day  of  April  1833,  or  during  any  part  of  tbe  aaid  period?'* 

The  hori  Jiuliet-Cltrk  said,  that  after  the  most  mature  eonai- 
deration,  ha  was  eonvineed  that  at  the  present  stage  it  would 
neiiber  be  expedient  nor  conducive  to  the  ends  of  justice  to  re- 
mit this  case  Co  a  jury.  Looking  to  tbe  summons,  he  found 
chat  tbe  caae  rested  entirely  on  the  letter  of  S6th  March,  grant- 
ed by  the  defender's  author.  With  this  fact  in  bis  view,  he  could 
not  avoid  feeling  decided  repugnance  to  that  part  of  the  issues, 
prepared  both  by  tbe  elerks  and  tbe  defender,  commencing, 
■■  Whether,  on  or  ^khiC  the  Sfilb  day  of  Marah  1S15,  iC  was  un- 
derstood and  agreed  between,"  &c.  Was  not  this  getting  an 
issue  Co  conairue.  and  devolving  on  tbe  jury  Che  task  of  con- 
atruing  this  missive  letter  ef  a6th  March  7  Was  it  Ibeir  province 
to  construe  it  ?  He  could  not  think  so.  Tbia  Court  waa  bound 
to  put  upon  It  its  legal  eonstmction  and  effect.  After  it  has  been 
soeonitnied,  it  would  remain  Co  be  ascertained  whac  bad  been  ex- 
pended bylbe  pursuer  on  the  faith  of  it.  Perbapa  be  might  be  able 
to  prove  ibat  be  bad  been  seven  years  hunting  for  tbe  main  coaL 
Heaa)d,from  September  1B20  Co  April  1821,  coali  were  sold  to 
tbe  value  of  £2G2.  Surely  the  pursuer  must  have  got  bold  of  Cha 
main  coal  by  that  time.  But  these  were  secondary  inquiries.  It 
was  nHeasary,  In  the  first  place,  to  construe  tbe  missive.  After 
that  was  done,  it  might  be  quite  competent  and  expedient  to  remit 
tbe  consideration  of  the  amount  of  the  pnrauer't  demand  so  a 
coal- merchant,  or  person  of  skill,  who  coald  detenuine  tbe  ques- 
tion much  more  correctly,  and  far  teas  expensively,  than  a  jury. 

Tlie  Other  Judges  fully  concurred ;  'and  the  Court-, 
then  fiiand,  that  it  wu  not  expedient,  for  tbe  ends  of 
joetioe,.tIiat  this  esse  should  be  tried  by  a  jury, — Re- 
c»lled  the  Lord  Ordinary's  interlocutor,  and  remitted 
to  bis  Lordship  to  proceed  with  the  cause,  as  should 
seem  fik 

Saeoad  Division. — Lord  Ordinary,  Medwyn..-'^el.  C.  Fer- 
gUBsotk — AU.  Jameson.— Robert  Macfarlane,  W.S.,  and  H. 
Maequaeai,  W.S.,  Agcnu.— Jury  Clerk.— [IT.  H.  Z>.] 


JDHT  CAUSE. 

\2th  March  1834. 
No.  279. — John  Jackson,  Punuer,  v.  Tbb  Rbpre< 
BBNTATiVBs  of  the  late  Eabl  o/'CASStLUS,  formtrly 
Lord  Ken!<edt,  D^enden. 

Evidence — Competency — Inan  aettan  far  am  year'i  vmgtt  of  a 
jpctty,  whert  Iht  Airjnj  uui  denied — Opinion  txpreaed,  that  it 
it  compeltHi  fa  aii  a  icilneu  whclher  ht  ktard  any  ccnueriolion 
bttatea  thejoelty  ami  tin  maiitr'ilraininsgn>am,  villi  ti«  triew 
1^ eUaUiihing  that  the  joclreit  effeteilo  tidt  tit  niatter't  komt 
during  Uit  i/aar  in  guiilion. 

In  this  case  the  following  issue  was  sent  to  a  jury : 
"  Whether  at  York,  on  or  about  the  10th  day  of  August 
1826,  the  lace  Karl  of  Cassillis,  by  himself,  or  another  autho- 
riaed  by  bim,  engaged  the  pursuer  as  a  jockey  or  riding  grooa, 
for  a  year  from  the  said  lOlb  day  of  August,  at  the  rate  Of 
^laOa-year?" 

Thomas  Peine,  Lord  Kennedy's  training  groom, 
proved  that   he  hired  Jackson  by   Lord  Kennedy'i 

,^..,..,,Jc 
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[Mirdi 


■athorilf.  for  the  period  in  qoertioa.  Thomu  Bhep- 
herd  deponed,  that  he  heard  Peine  Ure  Jadkioii. 
Shepherd  vas  ferther  a«ked  (with  the  riew  of  praring 
that  JaclfHon  offinred  to  ride  for  Lord  Kennedy  st 
the  York  Spring  Meeting  of  1827)  whether  heknew 
Quarton  (having  Bopeneded  Peirse)  w«s  at  that  time 
training  groon  to  Lord  Kennedy,  and  whether  he 
'  heard  any  coRveriation  between  Jackson  and  Quarton 
at  the  said  York  Meeting  7  To  the  firit  part  of  this 
qnestion  Shepherd  answered  in  the  affinnatitre.  Tlie 
last  part  »f  the  qneation  being  objected  to,  wu  with- 

Lord  Prrtidml.—If  rhe  queition  be  withdrawn,  tint  Is  enoogh ; 
but  I  BD)  perfectlf  deu  tbtt  it  ia  qnite  a  campetent  qnestiou. 
The  pursner  had  a  verdict. 

(Irat  Division— Lord  President  (,Hopa).-~jicl.  Dean  of  Fa- 
cuU}'(Hi>pe)  and  Deas;  Weir  and  RoUand,  W.S.,  Agent*— 
^'1.  Rutherford  and  Cowan  j  Hunter,  Campbell  &  Cathcart, 
W.S.,  Agenta.— Lai).] 

HOnSE  OF  LORDS. 


(SptecUt  tahnjrm  Mr  Gmttu^i  BkoH-Band  Noltl.) 

ZStk  March  18S4. 

No.    260 — John    Hdhtsb,    Appellant,    v.  Isobel 

' . .  Lawrbncb  or  GBDUoa,  &o.  (Gionoa'a  Trustexs), 

Itftpoudenlt. 

Bill  of  Exchange — Indorace — jI  party  iaviiig  rtctived  on  aceep- 

Uner,  and  al  tkt  limt  dtUaertd  a  ItHer,  obUging  Aivucff  U  pag 

M  liill  nt  for  Ail  acconnnHfallon  ;  and  haviitg  Ikertafler  tatu. 

tt4  a  tnul-dtedfar  htkoof  of  kit  crtdilort  ^ali  kU  prtferly,  tut 

.    jitl  hartH$  gittn  up  tiU  bill  to  ihe  Irvittti,  bul  ni$epienllg  in- 

j.      donei  jl  lo  Mi   hraAer-m-iate,  iche  did  not  note  it,  or  make,  orj 

'     ^  tAroanrf  agaimi  Jile  oecquMr  IJU  Ikrtt  mofUAi  ijAir  lAi  bill/iU 

■  Vne—Beld  (agtrtaiwg  Ot  fu^mtTtl  of  tkt  Court  belovj,  Ikal  h* 

wu  not  attiUtd  to  the  prMIt/tti  ^  «n  mennu  holder  i  and  Uut 

He  lilitr  proved  U  loie  an  accammaitaiion  bilL 

Process— Interlocutor— Reclifieacion   of— ne  Lord  Ordbur^ 

iatingfuUHd  thai  Ike  appellant  uu  net  a  bona  fide  murou  in- 

dorMte  of  the  laid  bill,  but  Ikat  It*  rttpandntt  did  not  found  an 

iht  'mid  Itller  at  eanclutit  tridma  of  ill  kaaing  htfit  granted 

-    for  acconmodalioH  1   oaii  hawing  mnilted  loan  occnnlont  lo 

emmiiw  tooki  and  domtmentt,  but  tut  haeing  nmihdid  lie  rt- 

ipondenli;  and  both  pariiei  having  rrclaimred,  and  lie  Omrl 

having  rmlled  Iht  Lord  Ordiiury'i  inlrrtocutor,  and  auoiided 

the Tt^ndenti,  bt-lhejlnl  initance—BM  Ihal  mch proceeding 

IM>  (MMfMeBt — and  lial  il  v«  prapwr  to  reflut  a  pelitim  for 

nfclificaOon  oft  hit  judgment. 

Proceis — Jury — The  CeiiH  belaia  it  nal  Wund  la  tend  aU  gtut- 

tlene  i^fatt  lo  a  jury, 

Charles  Mocdonald  for  rometime  acted  u  agent  for 
the  Aberdeen  Bank  at  Huntly,  and,  as  was  allied 
fay  the  respondents,  was  frequently  in  the  habit  of 
applying  for,  and  receiving  accommodation  bills  from 
James  George,  which  were  placed  in  Macdonald's 
periodical  states  of  his  accounts,  exhibited  to  the  Bank, 
to  bit  own  credit  as  ditconnt*.  The  Bank  having 
difcovered  that  Macdonald  had  mismanaged  the  afiaira 
intntited  lo  him  as  Bank  agent,  procured  the  conaent 
of  a  person  of  the  name  ef  Gordon,  who  held  several 
acceptances  of  Macdonald,  to  allow  diligence  to  pro- 
ceed thereon,  for  the  purpose  of  rendering  him  legally 
bankrupt.  Ililigence  accordingly  was  raised  ^r  a 
sum  of  £200  due  to  Gordon  ;  and  Macd«(iald,  wKfa  a 
view  to  meet  this  claiiu,  applied  to  Alexander  Reld 


and  to  James  George,  to  •ecommodata  Mm  with  their 
acceptance  for  £160,  he  intending  to  pay  the  addi. 
tional  £40  to  Gordon  in  cash.  1'liis  Acceptance  was 
accordingly  granted  by  Reid  and  lieorge  on  2d  Ja- 
nuary 1H30;  and  npsareoeiting  it<M^ODBl<I<<ifihe 
same  date,  wrote  tha  following  letter,'  addiuiied  la* 
Reid^— 

"  SiB,— Havicg  this  day  received  yoon  and  Mr  JuMt 
Georre's  acceptance  to  me,  for  £160  Stcriiog,  parable  rii 
montEs  after  data,  I  promiie  to  pa;  the  sune.  wfaan  doe,  u  it  is 
for  mj  twlioof."  (Signed)  "  Cuas.  M&cddnild.' 

It  appeared  that  the  creditor  of  Macdonald  refused 
to  take  this  hill,— whereupon  Macdonald  applied  again 
to  Reid  and  George  for  their  acceptance  to  the  amooni 
of  £200,  which  was  also  granted  on  4tb  January  ISSO 
— upon  which  Maralonald  destroyed  the  previous  bill 
for  £l60,  and  of  the  same  date,  wrote  the  followrng 
letter,  addressed  to  R«d,  by  whom  it  was  delivered 
to  George : — 

"  SiB,>~I  have  this  daj  reenved  TOurs  and  Mr  Jamei  Gaai|i^ 
secepunce  to  me  for  iGaOO,  payalile  twelve  mootha  after  dais, 
which  bill  I  promiae  to  pajp  when  due." 

(Signed)  "  CBas.  Uacuuiau.' 

Two  days  after  diis  letter  was  written,  the  Aber- 
deen Bank  took  possession  of  aQ  the  documents  be- 
longing to  Macdonald,  whom  they  suspected  of  fraud ; 
hut  the  above  bill  was  not  found  by  them.  On  7th 
January,  three  days  after  the  above  letter,  Macdonald 
executed  a  general  trust-deed  of  his  whole  property 
for  behoof  of  his  creditors.  The  appellant  deoied  tlist 
be  knew  the  termi  of  this  tmst,  DDt  it  was  nut  de- 
nied that  the  above  bill  was  not  delivered  to  tbess 

■tnialees.  The  appellant,  who  is  hrothei^ia  law  to&fie- 
donald,  was  not  in  Hunlly  till  some  time  .afterwards, 
when  he  received  an  indorsation  to  the  above  bill. 
Geoi^  died  in  July  1830,  leering  a  deed  in  ftronrcf 
the  respondents  as  trustees,  who  soon  thereafter  in- 
serted a  notice  in  the  provinnal  newspapers,  and  ia  the 
North  British  Advertiser,  requiring  afl  person*  hsv- 
ing  clums  against  George  to  lodge  them  forthwith 
with  their  agent.  The  appellant  denied  that  he  was 
aware  of  any  such  advertisement,  but  admitted  that 
the  above  bill  was  not  noted  when  it  fell  due,  ner 
any  application  made  to  the  reapondenta,  nor  to  Reid 
the  acceptor,  who  had  become  bankrupt,  till  thiet 
months  after  the  bill  was  payable,  when  he  bron^l 
the  present  action.  In  defence,  it  was  pleaded--!. 
That  the  appellant  was  not  entitled  to  the  privileges 
of  a  bona  fide  or  onerous  indorsee. — II.  That,  in  the 
circumstances  of  the  case,  the  respondents  were  entit- 
led to  establish  the  want  of  onerosity  proit  dejurt. 
The  appellant  pleaded — I.  That  he  was  an  onenW 
ionajSde  holder^Il.  That  the  eontrarj  esnid  orty  bs 
esUUisbed  by  his  writ  or  oath_III.  Soppoitar  (ha 
bill  to  have  been  included  in  the  trustHKinveyHee  by 
Macdonald,it  yrMJaetertiita  the  respondents  to  plesd 
that,  in  respect  no  demand  had  been  made  by  ibt 
trustees  there  named  against  them  on  account  of  tl# 
above  bill.^l  V.  The  allegation,  that  the  appellant  «■ 
conjunct  and  confident  with  Macdonald,  was  not  plead- 
able by  way  of  pjoceptitm,  and  althoogh  true,  wooM 
not  affect  an  onerous  transaction,  which  it  was  aver* 

*red  was  the  way  in  wbkh  the  appellant  received  the 
bill  from  Macdonald. 


.„,„»„,  ^oot^lc 
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SIS 


The  Lord  Ordinary,  oo  8d  Fsbnury  18^,  pro- 
nounced this  interloeiitor ;— 

"  Haring  hard  conniel  for  the  partin  on  the  cloied  record. 
Finds,  in  the  circumBbinces  of  the  can,  m  ■dmicied  b;  the  pur- 
■uer,  that  be  ii  not  entitled  to  the  pririleget  of  a  bona  fidt  and 
oneroiM  indonee ;  but,  In  leipecl  that  the  defenders  do  not 
found  upon  the  letter  from  Maedonald  the  drawer,  to  Reid,  aa 
conclusive  avideace  that  the  bill  tnu  an  acconnnodatioii  lo  the 
drawer,  in  id  far  a«  George  wu  concemed,  but  refer  to  hooka 
and  otber  document!  on  tbia  aubject,  Hemitf  to  Mr  Juieph 
M'Grlgor,  accotintuit  in  Edinbuigfa,  to  examine  the  aaid  buoka 
and  documents,  to  call  for  aach  othen  aa  majp  be  competenll; 
produced,  to  hear  parties,  and  thereafter  to  rv)K)rt  to  the  Lard 
Ordinary;  and,  in  the  meantime,  appoints  intimaliun  of  tbe  de- 
pendence of  the  action  to  be  made  to  the  Abenteen  Banking 
Cumpatiy." 

Hanter  hariog  retJaimed,  tho  Conrt  pronounced 
(liig  interlocutor: 

"  Tbe  Lords  having  adriaed  the  mutual  reclaiming  notei  for 
tbe  partie*  in  this  cause,  and  beard  counsel,  reeal  the  interlo- 
cutor of  the  Lord  Ocdinarr,  ii]  so  far  ai  it  proeaed*  on  (he 
ground  of  the  defenden  baring  declined  to  found  on  the  letter 
fruni  Maedonald  to  Reid  ;  also  recal  the  remicto  Mr  M'Grigor, 
accountant,  aa  unneceaaar;  j  and  in  respect  that,  \tf  tbe  fare«aid 
leti«r,  the  bill  libelled  on  U  proved  to  have  been  signed  b/ 
Jamea  George,  only  aa  an  accommodation  bill,  and  that  the  pur- 
suer is  not  entitled  to  ibe  character  or  privileges  uf  an  onerous 
indoraee,  Aaaoiliiethe  defeodeta  from  the  conctuiion  of  the 
action, and  decern;  find  the  pursuer  liable  to  the  defender*  io 
eipeniea,  and  remit  the  acconat  thereof,  when  given  in,  l»  tbe 
auditor,  to  audit  the  same  and  report." 

Hnnter  then  ipplied  to  the  Conrt  fur  rectiGcntien  of 
the  abore  interlocotor,  stating  that,  in  prunounuing  it, 
the  Court  proceeded  tdtra  viret,  in  the  face  af  the  Ju- 
dicatare  Act,  6  Geo.  IV.  o.  120,  and  of  the  Act  of 
Sedernnt,  Ilth  Jnl^  1828,  secU  7H,  in  reapect  thnt 
their  Lordahipa  bad,  in  the  first  inilance,  decided 
on  the  merit!,  tn  aaioilaieing  the  respondents,  whilst 
these  were  never  before  the  Lord  Ordinary,  who  tiad 
pronounced  no  finding'  to  that  effect.  The  appellant 
then  prajed  tbe  Court  to  rectify  their  interlocutor 
■>  of  24tb  Ma;  1832,  and  either  to  remit  the  cause  to  the  Lord 
Ordinary,  with  inatructione  to  order  casei,  and  thereaner  re- 
port it  For  tbe  decision  of  the  Court,  or  to  recal  that  part  of  the 
Interlocutor  In  which  tbe  defenders  are  assoilzied  from  (he  con. 
cluitioni  of  the  action,  and  the  pureOer  found  liable  to  them  in 
expenses}  and  fuoad  tiltra,  to  remit  to  the  Lord  Ordinary  with 
aurh  finding,  or  such  modification  on  his  Lordship's  interlocutor 
of  Sd  February  IB32,us  may  he  neeeuary  to  give  effect  to  the 
opinion  of  the  Court  on  the  m^tcr  submitted  to  review  by  the 
foresaid  mutual  reclaiming  notes ;  and  further,  in  case  of  the 
defcDden'  refusal  to  consent  to  such  modification  on  the  fore- 
said interlocutor,  to  find  them  liable  in  the  expense  of  this  ap- 
plies tioo,'  &c 

The  retpondenta  did  not  coneent  to  the  pt«yer  of 
the  petitioner,  (appe)lant)  and  pleaded,  that  tiiGh  an 
application  nras  incompetent,  being  in  Act  an  attempt 
to  get  tbe  Iniwr-Houie  to  review  their  own  interior 
cator. — The  Conrt  waa  of  opinion  that  the  case  mta 
fully  before  them  on  the  2«th  ef  Hay,  and  refitted  tbe 
de«ire  of  the  petition. 

H  enter  appealed,  pleading  a  revenml — I.  Because  it 
vfaa  incompetent  to,  and  ultra  viret  of  tbe  Jndgee  of  the 
First  Diviaion  of  the  Court  of  Session,  in  the  circum- 
etaocea  in  which  the  cause  eaiua  before  them,  to  pro- 
nounce a  decision  on  the  merits,  to  the  effeet  of  ids' 
taining  the  defences,  or  assoiliieing  the  defenders  (re- 
spondents), even  if  the  cause  had  been  ready  for  aueh  a 


decision r— II.'  Beeanae  the  arerments  of  the  appellant 
being  relevant  Io  iDatruct  the  grounds  of  hiii  action,  the 
judgment  of  tbe  Inner-House,  which,  in  effect,  sustain- 
ed the  defences,  and  assuileied  the  respondents,  without 
allowing  a  proof,  was  premature,  and  not  justified  by 
any  admission  on  the  record,  or  proof  adduced  in  the 
canae^— IJI.  Because  there  is  no  evidence  that  James 
George  aooepted  the  hill  sued  on  without  value,  fur 
laedunald's  ttceummodatien,  or  that  he  accepted  It  oft 


17  other  footing  tlian  as  in  part  implement  of  his 
ibdistinff  ubligation  to  give  bills  tu  MHcdonsld  fur  hia 
debt  of  £460— IV.  Beuauae  the  Lord  Ordinary's  in- 


'terloctitur  of  Sd  February  1833,  in  so  far  as  it  find* 
"  in  the  circnmstances  of  tbe  eaae,  as  admitted  on  tbe 
record,"  that  the  appellant  Is  not  entitled  to  the  prirt- 
leges  of  a  ioiin  fide  and  onerous  indorsee,  is  not  war- 
runted  by  any  admission  on  the  record,  on  which  it 
bears  to  be  founded. — V.  Because  the  Lord  Ordinary's 
finding,  complained  of  by  the  appellant,  ought  not, 
even  if  jnstified  by  ndmissionSi  to  hare  been  pro» 
tiuunced  till  the  prejudicial  question  aa  to  the  bill 
having  been  granted,  without  value,  by  George,  bad 
beeu  determined  by  the  Lord  Ordinary.  Aitswered 
— -I.  The  appellant  is  not  a  bona  fide  oneronoindoraee 
and  bolder  of  the  bill  for  £200,  sued  on.— 1  i.  Tbe  biH 
Nued  on  waa  an  acoommodaUon  to  t)ie  drawer,  in  so 
far  as  regarded  the  acceptors  ;  and  as  the  appellant  fs 
subject  tu  all  the  exceptions  pleadable  against  tbe 
drawer,  be  i»n  have  no  ground  of  action  against  the 
respondents,  who  are. the  repreaentalivea  i>f  one  of  tba 
acceptors  uf  the  bill. — III.  The  "petition  for  rectificft- 
tiun  of  tbe  Inner-House  interlocutor"  was  contrary  to 
the  provisions  of  the  Judicature  Act,  Geo.  IV.;  and 
as  Bjudgment  had  already  been  pronunnced  upon  the 
merits  of  the  case,  the  Coitrt  did  right  in  refusing  tha 
petition  for  tbe  alteration  of  that  jtidgisenL 

Lard  tfyitford—Mj  Lords,  this  setlon  h  brought'by  tbe  iri. 
doraee  of  a  1^11  of  esi-hange  against  tbe  cepresencatlves  of  one 
'ieorge,  who  was  one  of  two  acceptors  of  that  bill.  Tbe  dafen. 
der  insisted,  in  the  Conrt  of  Session,  that  the  bill  was  drawn 
for  tbe  secommodatlon  of  the  drawer,  snd  that  the  pursaer  ws* 
not  entitled  to  the  privileges  of  a  bonafiilt  and  onerous  indorsee^ 
The  Lord  Ordinary  found,  that  by  the  circumstances  of  the 
case,  as  admitted  by  the  pursuer,  he  Was  not  entitled  to  (he 
privileges  of  a  ima  Jide  and  onerous  indorsee ;  but  be  ssys^ 
tbst  as  the  defenders  do  not  found  upon  the  letter  from  the 
puraaer  to  R«d,  one  of  the  seMotora,  a*  conclusive  evidenea 
that  the  bill  was  sn  aeoommodatuHi  to  the  drawer,  in  so  far 
as  George  wsa  concerned,  but  refer  to  books  and  otber  do. 
comtnta  on  this  sutqceti~-he  renils  tbe  ease  to  an  sccoontanl, 
to  examine  tbe  boolas  and  doeuDienti,  snd  call  for  such  others  sa 
(nay  be  competeatly  prodDced,  and  ordei^  tbe  accountsjit  to  heat 
the  patties,  and  to  report  to  the  Lord  Ordiosnr.  My  Lords, 
both  parties  compisln  of  this  hiterloaiter,  and  I  owst  reviest 
your  Lordsblps'  attcation  to  tbe-rtdajming  note  of  the  appsk  ' 
iMH ;— he  prayed  tbsttha  Lords  of  Session  would.  In  Sse  HMu,  r*. 
cal  this  Intetloeutot  of  tbe  Lord  Ordinary,  la  so  Car  ss  he  finds 
that  tbe  porsper  is  not  entitled  to  ths  privileges  of  a  kna  JUi 
■Dd  onerous  indonee,  and  that  he  would  rascr*e  the  considera- 
tion of  that  question  till  tbe  prejudicial  qneation,  whether  tbe 
bill  libelled  oa  wsa  granted  without  value,  in  so  far  as  the  ao- 
ceptor.  Jamas  Oeo^e,  was  cotMetned,  was  completely  deteri. 
mined.  Tbe  First  Divieion  of  tbe  Coort  of  Sesoion  recalled 
the  infsrloeutor  of  the  Losd  Ordinary,  to  so  far  ss  it  proceeded 
on  tbe  ground  of  tbe  defender  having  declined  to  found  on  ttie 
letter  from  Mscdonald  to  Reid,and  also  the  remit  tn  the  aorounK 
ant,asnnuecefaary,audhdd  that  the  bill  libelled  <.n  waa  proved 
to  bare  been   signed   by   Gconf*  si  an   accuaHnodaclou  'bill. 
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mni  timt  Ibe  paniier  mt  not  entitled  to  tbe  charaOer  or  privi- 
Icgei  of  u  ODetoDi  IndotMC,  uid  «Mo(lilcd  tba  dehndM*  fton 
tbe  eoadumm  of  lbs  libeL    The  pomier  bM  tppealed 


Court;  and  the  lauiiage  of  the  reclaming  note,  which  I  hsTC 
K«d  to  TOUr  Lordihipi,  scema  to  me  to  import  that  he  wiihed 
the  JudgM  to  decide  the  cue  wltbouc  the  interventicKi  of  a  juiy, 
t>Bt  hii  counail  have,  at  jmir  IiOrdshipa'  bar,  iniiiled,  thai  aa 
-the  <aae  depended  on  diqwCed  faeu,  and  on  the  sufficteiicT  of 
theproof  of  those  fact!,  and  on  [be  coneluiiona  to  be  deduced 
from  tbe  facts  proved,  neither  the  Court  below  nor  your  I<ord- 
■hipi  could  decide  it, — that  a  jur;  was  the  an)j  competent  trihu- 
Iwl,  and  to  a  jury  jrour  Lordibipt  were  bound  to  aend  It.  In 
anpport  of  tbeir  uxunieBt  the;  raferred  Tour  Lordabip*  to  an 
oplaion,  auppoied  to  have  been  delivered  m  tbU  Houte  by  tbe 
Ijord  Chancellor, in  Cbecaaeof  Macdooalds.  MacUe.  The  Loid 
Chancellor  acnt  that  case  to  be  criiNl  bf  b  jury,  because  it  did  not 
appear  from  the  evidence  on  which  the  Court  had  decided,  what 
the  contract  wa«  on  *hich  the  action  waa  founded,  or  whstwaa 
the  extent  of  the  oUigalion  that  impoaed  on  the  defender. 
Hit  Lordship,  io  tbe  course  of  bis  address  to  iha  House,  coin- 
plained  of  tbe  proliiily  ud  confusion  of  the  Scotch  pleading*,  of 
the  pleader's  jumblinK  together  law  and  fact;  and  eipreaaed  a 
wish  that  queadons  of  law  and  fact  might  be  kept  distinct ;  and  the 
formtr  referred  to  the  Judgea,  and  tbe  latter  to  Ibe  juries,  as  tbef 
■re  ill  B^tand.  My  Lotit,  in  the  Lord  Chancellor's  complaint, 
and  in  bis  wishes  far  tb«  stnendraent  of  the  law  of  Scotland  in 
tbia  respect,  I  do  baertily  join.  Such  tn  amendment  would  di- 
miniBb  the  expense,  and  prevent  the  delay  of  suits;  but  the  Lord 
Chancellor  does  not  say  that  the  Court  of  Seision  ia  bound  to 
■end  a  case  of  diiputed  ^ts  to  a  jurf,  and  that  Ihe  Lords  of 
SmaioD  cannot  dedde  iL  Tbe  noble  and  learned  Lord  express- 
ed bis  surprise,  wben  I  told  him  that  it  had  been  alated  at  your 
'Lordships'  bw  that  be  had  m  decided.  The  Court  of  Session 
is  a  Court  of  equity  aa  well  m  of  law.  Alibxi^  io  compti- 
caled  cases,  the  Courts  of  £quity  think  it  right  to  send  ques- 
tions of  fact  to  be  tried  by  jurors,  they  often  decide  on  mstlen 
of  fact  without  tbe  assistance  of  a  jury.  A  rule  requiring 
Bueh  Court  to  aend  all  qaestione  of  fact  to  a  jury,  would  be  at- 
'tettdcd  wWi  «re«t  HMmvEnienee,  and  with  unnecessary  expense. 
Tbe  Act  of  Stb  Oeergv  IV.  e^i.  120,  aatllea  this  question. 
Then  are  certain  action*  which  must  be  sent  to  tbe  Jury  Court. 
Ad  action  on  a  bill  of  exchange  is  not  one  of  tbo»e  action*. 
In  all  but  the  enumerated  cases,  it  is  lert  to  tbe  discretion  of  the 
Co«rt  of  Session,  whether  tbe  Judges  will  CakeupontbeiDselTas 
«»  decide  on  Ihe  bet*,  or  aend  the  oue  tot  the  decision  of  «jur«. 
In  cMeain  whiob  there  i*  oenflictingevldenac  and  which  depends 
on  tbe  imdit  due  to  different  wItaesMS,  tbe  ConK  of  Seseion 
■should  srail  itaalf  of  tbe  utiiUnce  of  a  jury ;  and  if  they  dedde 
without  a«eh  assistance,  and  your  Lordships  doubt  as  to  tbe 
justice  of  the  decision,  or  think  tbe  facts  oot  fully  ascertained, 
joa  will  direct  that  soeh  eawt  shall  be  sent  beck  for  tiial  by  k 
jury;  but  the  fact*  of  this  cMe  are  clear,  and  I  believe  every 
-noble  Lord  that  heard  the  aixatnent  at  tbe  bar,  thought  that  tbe 
dedrioD  of  the  ConK  below  wu  ngbt.  But  it  baa  bean  in- 
■iated,  tiMt  it  va*  to  be  preaaned  in  all  eaaae,  tfant  an  iikdonw 
^...,  ..  "w^cter end  the  prifilegee  of  «  *«««  jWe 

l  that  prenuapuan  waa  ieiiM*ed  by  tba 
.'.  or  by  writing*.  Uy  Lonl^  an  indotMe 
wkoobtelpi^*  btU  by  fiud,  pnedsed  by  biin  «■  the  indoner, 
or  to  wboni  it  bad  been  Indorsed,  by  coUuaion  between  him  and 
tbe  indonee,  for  the  purpoee  of  elKBtiiv  creditors,  would  not  be 
likely  to  confiMeibat  he  waa  not  •  tenaJUe  hdder,  or  to  fnrnith 
■nv  written  evidence  tbet  ebouM  destroy  hi*  right  to  sue  on  a 
.HI)  indomad  to  bin.    Such  a  rde,  if  geDttaUy  acted  on,  aut 


ttandal  eridenee  to  piove  [be  want  of  iou  JUe  eondderatlon  for 
the  Indorsement.  There  is  in  tUs  caaa  matt  urgent  evidenoe 
of  fraud,  if  not  a  direct  proof  of  tbe  indonemeot  being  witbont 
consideration,  from  tbe  admiatien  of  tbe  punoer  bioiMlf.  He 
admits,  by  his  answers  to  tbe  coodeeeendence,  nine  and  deven, 
that  the  bill  was  indoteed  after  thg  meution  of  the  iruit-deed ; 


•tdioof^  be  mft  be  waa  not  4Bronned  of  the  aonteatttf  Oat 
deed,  he  denies  that  it  convey  to  the  indonn  a  tight  te  tht 
bill.  If  be  waa  oot  informed  of  tbe  content*  of  tbede*d,how 
coutd  be  venture  to  deny  that  it  conveyed  that  bill?  IfbevM 
not  informed  of  the  contenca  of  the  deed,  he  muit  bare  knovo 
that  it  did  convey  away  from  the  indorser  all  his  proper^  ol 
every  descriptiun,  and  of  course  that  bill.  He  w>*  tbe  bmtber. 
In-law  and  the  law  agent  of  the  indorser,  and  he  admits  thit  tba 
indorsement  waa  made  after  the  bank  (to  which  the  indoner  wn 
agent)  had,  inconaequenceof  bis  bavingacted  unfaithfuDy  to  bii 
employers,  seized  on  all  his  property.  It  i>  not  pretended  that 
any  mone^  wa*  advanced  at  the  time  of  tbe  indorsement,— tic 
coniideration  Is  business  done  aa  law  agent; — there  la  no  proDf 
of  any  business  being  done,  or  of  what  was  due  for  it,— tlie  UU 
was  never  protested,  nor  wuatirBClion  brought  on  it  nntil  Mini 
months  after  it  was  due.  Could  any  Court  or  jury  doubt  ibst 
that  indorsement  was  made  to  give  an  uodue  pieferenceto  tk 
pursuer,  if  he  was  a  creditor  of  the  indorser,  or  to  accompliah  a 

SIpable  fraud  on  tbe  indorver's  honest  creditors,  if  iw  wsa  sof? 
y  Lord*,  there  are  several  taxes,  the  judgments  in  which  link 
in  on  tbe  old  rule,  said  to  prevail  in  andcnt  tiioct  in  ScotUnd,^ 
that  rule  could  only  have  been  endorod  when  bilbof  exdua^ 
were  never  drawn  or  indoTaed,  except  in  tbe  eouive  of  trade,  and 
as  the  means  of  paying  eommeidal  debts  that  were  justly  dtt. 
It  is  not  suitable  to  those  times,  wben  so  manr  hllla  sic  nrae- 
fsctnred  and  circulated  (or  the  i 
persona  to  get  deeper  in  debt.  'J 
tMoks,  io  which  the  Court  of  Session  baa  uted  tbe  power  of  o- 
smlning  the  holders  of  bitla  on  oath  at  to  tbe  true  kmojEJa  a 
tbe  indorGcments  of  auch  billet  Tbeae  judgments  are  incemi*- 
tentwiih  the  supposed  rule,  tbst  the  presumption  of  bring  a  ha 
JUt  bolder  is  only  to  be  got  rid  of  by  confession,  (which  nieHa, 
I  apprehend,  a  voluntary,  and  not  an  enforced  eonfeatienX  « 
writing.  In  the  caae  ot  Campbell  e.  Dryden,  tbe  ddiMikT  ac- 
cepted a  bill  for  (be  aecommodatian  of  the  peiaons  t)bo  indmed 
It  to  Campbell,  who  waa  thdr  law  agent ;  and  I  would  taentiso, 
that  the  pursuer  la  tbe  present  case  is  the  law  ^ent  of  tbe  in- 
doreer.  Campbdl,  in  that  caa«,  was  in  advance  to  the  iadonm, 
who  becane  bankrupta.  Campbell  biw^t  an  actlea  oa  (Hi 
UU.  Dryden  pleaded  that  be  w«*  oot  an  oiwrou*  holder.  Thi 
Court  of  Seaaion,  on  the  report  of  an  accountant  on  tbe  Mtt  of 
tbe  transaction*  between  Campbell  and  the  indoraer,  held  thai 
the  nature  of  the  caae  took  it  out  of  tbe  general  rule,- thatona-- 
osity  can  only  be  proved  bir  writ.  The  report  In  ^it  ease  iota 
not  ihow  what  the  ttate  of  the  transaclieiia  between,  tbe  blds^ 
sersand  Campbell  was,  but  I  may  venture  to  aay,  that  it  codd 
not  present  more  pregnant  evidence  of  auspidon  tlum  lie  facts 
admitted  by  the  pursuer.     In  this  case,  your  LonUhips  hsrea 

Srecedeut  which  sutboriSE*  you  to  say,  that  you  are  not  ptercnttd 
y  any  rule  of  Scotch  law  from  looking  into  all  the  dmiB- 
stances  of  this  transaction  ;  and  your  Lordship*  will,  I  tbin^ 
roDfer  a  great  benefit  on  Scotland,  by  giving  your  sanction  10 
this  precedent  to  which  I  have  referred  you,  and  to  tbe  judeMtl 
of  tbe  Court  below.  On  these  grounds,  I  would  hnmSyii- 
commend  your  Lordships  to  diamia*  this  sppetl,  witb  costs,  to  bs 
pdd  by  tbe  appellant,  wben  the  amount  shall  have  been  aicci- 
taiued  by  one  of  tbe  officera  of  this  House, 
Judgment  affirmed,  with  coiti. 

Respondents'  Aitboribea.— .CanlpbeU  «.  Dmle*,  SStb  Me. 
vember  1824.  Farquhanon  p.  Sloane,  9d  Deccmbar  1890;  9, 
Shaw,  lis.  Fell  and  Other*  p.  Lyon,  16th  February  1890; 8, 
Shaw,  547.  Carrutheis  n.  Johnton,  June  19,  IBSO.  S,  MS 
Com.  H2.     Stirling  t>.  White,  June  1A93 ;  Vol  L  Folio  Dlff. 

fclOA.  Bowaeh,  S!ld  Juae  1748;  Moriaun,  IflK,  lAJM. 
'Canl  e.  Logan,  June  1728)  Mot.  1884.  Qmibw;  1M 
November  1759;  5,  Supp.  HI.  Liu»v39tb  Jnn^lslS)  ft- 
Coll.  1,  Bdl,  178,  182,  and  Caae*  dted.  Thomaon  on  AilU, 
p.  719.  M'Malht.  M-Kellafa  Trustee,  lat  March  1791;  tfc. 
1014.  2,  Bell,  223,  Vol.  III.  Dunbar's  Crediton  ».  OiHI, 
leih  June  1 798 ;  Mor.  1 027.  Bsgnal  and  ATiother  ».  Andrew^ 
Wch  November  1830;  7,  fiiogbaoi,  173.  Oil)  a.  Obbtt, % B. 
&  C.  i70.     Fell  and  Other*  >.  Lyon,  Wtb  Febivary  188D;  (I 
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Andrew  Skene  and  G.  Robinion. — Spottinroode  &  Roberuon, 
AppelliDt'i  SoUciton.' — D.  M.  Johnston,   RevpondenU'  Soli- 


25th  March  IH31. 

No.  281.— Charles  Fekrier  (Trdstbs  Jor  iht 
Scotch  Patent  Cooperaob  Company),  Appelant, 
V.  The  Trustees  qf  the  Scottish  Union  Insur- 
ANCB  Company,  and  Peter  Wood's  Tri'stees, 
&c..  Respondent t, 

Froceu — Ranking  and  Sale^Annuity — Tnterim  Decree — Cir- 
cuBulancti  in  wkich  hdd  fa^^rmin^  judgment  vf  tbt  Cautl 
belnej.  That  it  mat  comptUnt  to  prtmounci  an  inltrim  dteree 
bg/on  a  ttaie  oftbt  renlai,  ^c.  VUJ  wtade  up  6y  a  cowtmon  agvitj 
and  dtcree  a/  etrlificiilion  eilraeled, 

Sasine — Union — HHd  (agirmiag  judgment  of  ihe  Court  belawj, 
Ikat  a  dame  of.uidom  U  Ann  of  entail  extendi  to  ivbaU^-tii  iH- 

PnxWH — Appeal — Qurilien  raiiad,  aiether  apjital  tM>  campe- 
lent. 

On  tbe  5th  December  1831,  tbe  appellant  raised  a 
aunimoiiB  of  ranking;  and  sale,  in  the  Court  orSeMioni 
agninst  William  Cunin^bame  Cunin^ha roe  Graham  of 
Citirtmore,  and  his  creditors.  Certain  of  the  heritable 
creditors  of  tbe  said  William  Caninghame  Cuning- 
liame  Graham  g&re  in  defiincei  in  tbts  nctiun.  Thuse 
creditors  are  respondents  to  tbe  present  nppeal.  After 
the  somrauns  in  the  ranking  and  sale  bad  heen  raised 
and  bruught  into  Court,  the  appellant  preauiited  a  pe- 
tition to  tiie  Second  Division  uf  the  Court,  praving 
for  a  Aequestration  of  the  rentii  of  the  estates,  ana  the 
nppointment  of  a  judicial  factor  thereon ;  and  the 
Court,  on  the  24th  December  1831,  pronounced  an 
interlocutor,  sequestrating  tbe  estates,  and  appointing 
Mr  James  Brovrn,  accountant  in  Edinburgh,  to  be  ju- 
dicial factor  thereon  accordinglj'.  On  the  7tb  Marnh 
1832,  the  process  of  ranking  and  sale  came  un  for  dis- 
cussion before  Lord  Medwyn,  Ordinary,  who  there- 
upon pronounced  the  following  interlocutor : 

"  The  Lord  Ordinarj  having  heard  councel  for  Che  parties, 
repels  the  defences;  suttaini  the  puraaer's  title  to  insist;  sus- 
tain! the  libel ;  finds  it  reUvaiit  for  the  pursuer  to  prove  icripto 
that  tbe  common  debtor  is  bankrupt,  and  tbe  creditors  in  pos. 
session,  and  the  manner  of  holding  uf  tbe  lands  and  others  li- 
belled, and  what  feu  and  other  duties,  ml  nil  ter's  stipend,  scbool- 
masters'  aalariea.  and  other  burdens  do  affect  tbe  name,  and  are 
paTabis  futtb  thereof:  Finds  it  likewise  relevant  for  tbe  pur. 
suer  to  prove  preut  dtjure  the  rental  and  arrears  of  the  lands 
and  ochenrlibelled,  and  worth  and  value  of  tbe  properly  (beredf, 
and  at  how  many  jears'  purchase  the  aatne  may  be  sold  :  Orants 
comtnisaion  to  ,  whorn  filing,  tbe  9heri&'-depate  or 

Substitute  of  the  bounds  within  which  the  lands  and  otheti  uiidei 
sale  lie,  to  take  the  proof  of  the  rental,  at  any  lawfal 

day  betnllt  and  next :  Assigni  the  said  day  of 

for  the  pursuer  proving  the  whole  other  points  here^ 
by  admitted  to  his  probation,  and  grotils  diiijenee  agsinat  haven 
and  witneasei  for  that  effect;  aa  also  agaiiist  hnvers  of  the 
writs  and  ei^dents  of  the  lands  and  others  libelled,  for  re. 
covering  tbese  writs  and  evidents  :  Nominates  tbe  Lord  Ordi- 
nary himself  in  course  to  be  Ordinary  to  tbe  ranking  of  the  aald 
creditors;  aa  also  assigns  the  second  box-day  in  the  ensuing 
vacation  lo  the  wliole  creditors  to  produce  alt  their  claims,  rights, 
and  diligences  competent  to  them  respeetiveTy  agaiast  the  bank^ 
rupt  or  his  estate,  and  that  for  the  first  term,  with  certifieacian 
as  in  a  redact i on .i mprobstion ;  sad  ordains  tbe  interlocutor 
assigning  the  firat  term  for  prodnctioc  to  be  intimated  in  tbe 
minute-book,  and  also  inserted  in  the  newspaper,  called  The 
Edinburgh  Onsette,  once  weekl}>  for  three  weeka  succesEively 
after  the  date  of  this  interlocutor,  to  the  end  thut  tl  may  come 


Peace  within  whose  bounds  the  erediCora  reside,  for  telling  their 
OBthi  and  depositions,  to  be  reported  to  the  IJarA  Ordiasry  the 
%^d  day  uf  next,  with  certification  that  no  cro- 

-ditor  shall  Iw  ranked  until  he  shall  have  made  oath  on  the  veritvof 
bis  deht." 

After  this  interlocutor  was  pronounced,  a  petitiua 
was  presented,  in  the  said  process  of  ranking  and  sale, 
by  the  trostees  of  Peter  Wood,  and  bf  Mrs  Veitch, 
annuitant  creditors  of  Mr  CuningbaiDe  Cuningharae 
Graham,  and  two  of  the  respondents  in'the  present 
appeal,  praying  for  an  interim  warrant  npon  the  jndi- 
eial  fat^tor  to  pay  the  petitioners  certain  snms  in  re- 
spect of  their  annuities.  This  was  remitted  by  the 
Court  to  Lford  Medwyn,  tbe  Ordinary  in  the  action 
of  ranking  and  sale.  Prerioos  to  the  presenting  of 
the  above  petition  by  Wood'a  traslees  and  by  M nt 
Veitch,  a  reclaiming  note  was  presented  to  the  Second 
Division  of  tbe  Court  by  the  mfenders  in  the  ranking 
aad  sale,  respondents  m  the  present  appeal,  against 
the  above  interlocutor  of  Loni  Medwyn,  Ordinary, 
of  the  7th  of  March  1832 ;  and  upon  advising  the  same, 
and  hearing  counsel  thereon,  their  Lordship*  prt>- 
nonneed  tbe  following  interlocntnr : 

"  jHnt%  1833.— The  Lords  bsrtng  considered  this  tedBiming 
note,  with  the  proceedings,  sod  heard  counsel  thereon,  remit  to 
tbe  Lord  Ordinary  to  aiat  further  procedure  under  the  interlo- 
cutor complained  of,  and  to  hear  partiea  on  any  question  ibM 
may  be  raised  under  this  summons." 

And  tipon  the  incidental  petition  of  Wood's  trus- 
tees and  Mrs  Veitch,  in  the  same  process  of  ranking 
and  sale,  the  Lords  of  tbe  Second  Division,  od  the 
6th  of  July  thereafter,  prononooed  the  following  in- 
terlocotor : — 


"  The  Lords,  upon  t< 


of  the  interim 

the  petiliiHiera, 

Ixrf,  the  sum  of  £'475,  10.  1..       " 


in  favour  of  the  petitioners  fur  paymei  _  . .  . 
sum  of  £669,  11.  5^. ;  whereof  to  be  paid 
trustees  of  Peter  Wo   '    - 


from  tbe  fllh  day  o 
and  refuse  to  the  petitioners  their  ftirther  daims  under  the  heri- 
table bond  of  annuity  aasigned  to  them,  and  decant, ' 

The  appellant  appealed  from  the  ititerlocotor  of  6th 

-July  on  the  12th,  and  from  that  of  the  2d  Jane  on 
tbe  23d,  and  he  pleaded--^!.   The  sasine,  upon  the 

'  validity  of  which  the  claim  of  Woods  tmatees,  Ac. 
wholly  depends,  is  null  and  void,  bedaose  it  was  taken 
in  favour  of  the  original  creditor,  Henry  WtM>d,  not 
on  the  different,  separate,  and  diseontigtious  estates, — 
against  the  rents  of  which  the  present  claim  is  made,— 
but  at  the  raanor-plnce  of  Gartmore  alone,  for  whidi 
there  was  no  warrant,  the  clan»e  of  dispensation  bar- 
ing been  granted  in  favour  of  hetrs  of  entail  and 
not  of  creditors. — IL  Sappostno;  tbe  object ot>  sUted 
by  the  appellant  to  the  respondents'  infeftment  to  be 

-gronndless,  the  appethtnt  objects  to  the  respondents' 
claim  being  sustained,  in  respect  that  the  Conrt  of 
Session  were  barred  from  doing  so,  at  the  time  they 
pronouncetl  their  interlocutor  now  under  appeal,  by 
the  various  Acts  of  Parliament,  attd  Acts  of  Sederunt 
which  are  in  force  regarding  actions  of  judicial  rank- 
ing and  sale,  and  which  authorise  interim  warlairta 

^..^ ,^.^.^..,-;le 
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only  after  decreet  of  cortificMtion   ia  extMcted.     Be- 
■idm,  a  cominun  Bgent  ahould  first  have  been   ap- 

K'nted,  and  mode  up  a  stale  of  the  affalrg^^III. 
e  appellant  maintains,  thst  etreti  auppoiing  that 
t4ie  Court  irera  entitled  tu  decide  upon  the  right*  of 
partin,  without  waiting  the  proeedure  ipeciiiea  in  tha 
Aeta  of  Parliament  and  Acta  of  Sederunt  regarding 
judicial  aalei,  still  tbey  acted  erroneously  ia  pro- 
nouncing' the  interlocutor  complained'  of,  when  the 
j-eal  merits  of  the  case  are  taken  into  consideration.— 
IV.  The  appellant  munUint  that,  at  all  eronta,  the 
interlocutor  complained  of  is  erroneous,  and  ongbt  to 
be  altered,  in  respect  that  although  the  judicial  factor 
reported  that  the  annuities  claimed  baa  been  of  late 
veara  restricted  to  the  sum  of  £622,  6.  i.,  the  Court, 
by  their  interleootor,  nevertheless  grant  Warrant  for 
payment  of  £669,  11.  5|.,  being  £47,6.  1^  more  than 
in  any  riew  of  the  case  onghl  to  hare  been  sustained. 
'. — V.  It  was  not  competent  for  the  Court  to  siat  fur- 
ther procedare  under  the  interlocutor  of  Lord  Med- 
'wyn,  inasmuch  as  that  interlocntor  wai  pronounced 
in  strict  ooufomtity  with  the  Acts  of  Parliament,  and 
regulations  re^rding  actions  of  judicial  ranking  and 
aide,  all  of  which  the  Court  were  themaelres  bound  to 
«bey. — VI.  Snpposing  that  the  Conrt  of  Session  eoidd 
competently  proaonnce  an  interlooutor  inch  as  that 
.which  is  now  complained  of,  the  appellant  maiotaina, 
that  upon  the  merits  of  the  case  the  interlocutor  com- 
plained of  is  erroneous. 

Answered — I.  The  bond  of  annuity  held  by  the  rs- 
spondentB  being  a  first  and  preferable  security  on  the 
rents  of  Gartmore,  ratified  and  acquiesced  in  by  the 
'debtor  and  creditors  for  many  years,  mast  receive 
'e^et  till  it  is  challenged  and  set  aside  in  a  competent 
process,  if  any  sneh  aotion  shall  erer  be  brought.  Be- 
sides, tba  clause  of  dispensation  is  transmissible  to  third 
partiMttbongb  ereditors  or  assignees  be  not  mentioned. 
^^II>  The  appellant  failed  to  specify  any  objection  to  the 
respondents'  security,  calculated  to  raise  ttie  leant  doubt 
as  to  the  validity  of^tbeir  preference  over  the  rents,  to 
the  extent  of  their  annuities,  during  Mr  Graham's  life. 
—III.  The  appellant  was  barred  from  objecting  to  the 
respondents'  sacnrity,  becaase  it  was  no  initio  homo- 
logated or  specially  assented  to  by  the  appellant's 
predecessors,  and  a  ooniiderstion  ^iven  to  that  party, 
with  the  riew  of  establishing  tbeir  preference. — IV. 
Tha  opposition  made  hy  the  appellant  to  the  interim 
warrant  in  favour  of  the  respondents,  founded  on  the 
.circumatanoe  of  his  having  brought  an  action  of  rank- 
ing and  sale,  was  equally  untenable  as  his  other  pleas. 
—V.  The  Court  below,  before  tbey  granted  the  war- 
ranla  complained  of,  had  sUisfactury  evidenoe  that 
the  rental  of  the  lands  contained  in  the  respondents' 
■nortgage,  and  leried  by  the  Judicial  factor,  consider- 
ably exceeded  the  annuities  by  the  respondentaii — VI. 
The  reapondenU'  aectfritr,  in  the  present  instance, 
thoogk  eomplete  in  itself  by  their  heritable  bond,  and 
the  seisin  taken  thereon  alone,  were  ^ther  corrobo- 
rated in  the  present  ease  by  a  decree  of  niaills  and 
duties,  obtained  at  the  respondents'  iuBtanee  against 
the  tenants  and  possessors  of  the  lands,  years  pnor  to 
the  appointmeut  of  the  judicial  factor  himaelf,  and  in 
virtue  of  ifhich  they  were  entitled  to  draw  the  rents. — 
VII-  The  appeal  is  iiKompctent,  becaase  the  interlocu- 


tor appealed  against  is  not  a  judgment  or  decree  upoa 
the  whole  merits  of  the  cause,  but  a  mere  tnterlTCB- 
tory  finding,  remitting  the  case  to  the  Lord  Ordinary 
for  further  consideration.  No  leave  to  appeal  was 
given  by  the  Court,  neither  was  tbiire  a  difference  of 
opinion  among  the  Judges  when  the  interlocutor  ap- 
pealed against  was  pronounced-  • 

Xord  fFjfnfbrtl.-^Mj  Lorii,  thil  it  a  pure  qnenlon  of  ptsc- 
tiee  ;  and  1  mil;  do  not  know  bow  a  Coart  •inlag  hi  ttiii 
Hook  esa  feel  iuelf  competent  to  vtj,  upon  ■  mere .  rulter  of  . 
prsctJee,  that  the  Court  below  has  done  wrong.  Tb«  Cowt 
bdow  are  llie  belt  jodRi  of  tbe  ordinary  modeof  proceedingin  < 
«  ene  of  tbli  sort.  I  know  not  (bat  there  it  an^  qneation  of 
praetica  wfaieh  can  arise  in  We*M)inster  Hall,  whicb  can,  in  my 
[ninner  whatever,  be  brought  under  tbe  consideration  of  tiiii 
Hoaae.  The  Courta  in  wbich  theae  points  of  pmctice  ariae  are  ' 
ihemielVea  tbe  Raul  JDdgea,  and  no  appeal  can  be  made  agiinit ' 
them,  and  it  ia  mndi  more  convenient  tlisctbat  should  be  tin  ' 
cast ;  for  if  jour  LurdabipB  nere  to  have  writa  of  vrror  upon  rvci; 
point  of  pTMtice  wbtcb  ongbl  ansr  in  the  Couru  in  WeaRnin- 
iter  Hall,  your  Lordabipa'  time  woald  be  TuIIt  occupied  hj  thtaa 
proceeding! ;  and  bow  is  it  posaible  foryqur  Lordafaipe  to  know 
what  ia  the  ordinary  proreedin^  in  the  Courta  below  opon  qiKS- 
tiona  of  practice?  Now,  the  objectiona  taken  in  tbtataae  tetas  to 
have  been  eoniidered  by  the  Cuurt  of  Seaiton ;  for  1  had  read 
tbe  report,  before  it  waa  read  bj  tbe  Lord  Advocate. 'of  tbe  pro- 
ccedinga  and  jodgniqnt  of  tbe  Court  below,  and  it  waa  there  nm. 
sidered  a  matter  perfectlf  dear,  and  a  matter  that  hardly  dcaerred 
any  conaldention  ; — the  Court  do  iiot  give  any  reaaoiia  for  (he 
judgment  pronouneeil,  wbrrr^aa  upon  other  occanioni,  when  any 
aeriDUa  qneltion  cornea  before  tbetn,  they  do  give  the  immm; 
bat  hi  tbia  esse  tbt  Judge*  in  tbe  Court  of  Setaion  aaid  (aa  hi  a 
hundred  and  a  thouaand  inttance*  I  have  niii  io  one  of  the 
Oourla  below),  it  it  a  point  of  practice,  and  is  ao  and  so,  nitboat 
attempting  to  give  any  rtubn.  Indeed,  one  of  the  Icanwd 
Judgea,  when  at  the  bur,  when  prested  to  gite  a  reaaon  npon  a 
matter  of  thia  sort,  said,  it  it  lu,  Mr  Baldwin,  but  I  cannot  teU 
you  tbe  reason,  any  mora  than  I  can  wby  great  A.  is  made  ii 
the  ibape  it  la — it  baa  been  made  ao  a  gnat  many  years,  and  «e 
bad  better  conlinae  to  make  it  in  that  thape  ;  and  no  better  rea- 
aon can  be  given  for  maiy  point*  of  piactice  :  Itituiual.  What 
are  ihe  obyectiont  made  in  thit  ease  ?  Tbe  firtt  it,  that  tbe  Court 
did  not  appoint  a  commen  agent  to  examine  tbe  titles  of  the  dif- 
ferent parties  claiming  in  this  eaae  :  But  tbey  hare  taken  anotti^r 
courae,  wbirh  teem*  to  ms  warranted  by  tbe  practice,  and  irliicb 
aeems  to  me  to  be  equally  effectual  for  the  pnrpotet  of  jotlice. 
'They  have  referred  it  to  the  officer  of  the  Court,  to  inquiro  into 
thoie  point*  which  the  comeion  agent  would  bate  inquired  into, 
and  they  have  referred  it  to  the  judicial  factor,  to  inquire  into  tbe 
vnlae  of  tbe  property,  and  the  extent  of  tbe  eatste  to  be  ditpoied 
of.  Now,  the  only  question  it,  whether  they  were  bound  to  hare 
the  inquiry  made  by  thit  agent ;  or  whether  it  waa  not  perfectly 
auScient  to  do  what  they  have  done — to  refer  tbe  case  to  lbs  offi- 
cer of  the  Court?  I  ahould  think  the  courae  adopted  trrtbe 
Court  Waa  the  more  convenient  one,  and  the  one  nore  likdy  to 
attain  justice  in  the  particular  cate.  Then  It  it  aaid,  yiHi  have 
JMued  tbia  warrant,  in  thit  case,  forapsrt  of  thia  money,  bcfwe 
any  judgment  bs*  been  given ;  uid  yonr  Lordthipt  have  bees  re- 
ferred, in  support  of  tbia  objection — and  it  ia  the  only  tbiw  to 
which  yov  have  been  referred — to  tbe  Act  of  Sederunt  of  the 
llth  of  Julf  J7H,  and  I  will  take  the  liberty  of  mdiw  U  to 
your  Lordahip*  :  "  That  whereat  it  baa  been  aaual  for  the  pre- 
ferable Giedilon  to  apply  for  interim  warranti  uf  on  the  factor 
for  payment  of  auma  due  to  them,  wu)  aomelimea  by  tueh  iater- 
im  warraota,  preferable  cteditora  get  the  whole,  or  aiMt  part  of 
the  aumt  dbe  to  them,  before  tbe  order  of  ranking  ia  finally  aat- 
tled,  which  practice  haa,  by  eiperience,  been  found  to  be  attcoM 
with  iDconrenience,  no  ercditar,  however  preferable,  aball  fai 
time  coming  be  entitled  to  draw,  by  interim  wanant,  any  soin 
out  of  (he  common  fund^  without  auffieient  cause  ahown  to  tba 
Court."  Are  we  not  to  anppoae  that  tufficieot  cause  waa  ibowa 
to  tbe  Court  when  tbey  granted  that  interim  warrant,  sad  that 
tbe  CaurtbadaatiafiediEtelfof  the  proprietyofaodoingT  Tbeo, 
It  goea  on :  "  And  in  no  cate  Shall  dtaw  full  payment ;  and  po  a- 
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tenm  wimnt  iball  be  Kranicd  before  drcreet  of  certifleitioD  U 
extracted,  eicepc  fur  intereit  or  annuities.'  Now,  frenenllf  ipeak. 
ing-,  the  decreet  of  ceriificsiion  must  be  eiuscled  before  tbe  in- 
tetio)  wirianl  is  gnnti-d.  But  tbe  question  ii,  whether  tbii  cue 
does  not  fall  witbin  the  exception,  "  eicept  for  interest  or  annul. 
ties?"  Thii  is  a  case  of  interest. — thin  isucaseofinnuitT.  Itwaa 
ingeniously  argued  at  your  Lordshipa'  bar,  that  Ibiii  would  be  get- 
ting the  wbtilc  value  of  the  annnitj' ; — it  ia  no  such  thing, — ibtj 
are  not  getting  theTalueoflbeannuil;,buttbe  half-year's  annally; 
and  the  Talue  of  [he  antiuitjr  will  be  left  mitQiwbfd  bf  any 
thing  done  by  your  Lordibips,  or  any  thing  done  by  tbe  Court 
below.  But  it  is  then  laid,  this  ii  not  one  of  the  annuitiea  to 
which  tbe  Act  of  Sederunt  applies.  1  nnnot  disdneuiih  be- 
'tween  one  annuity  and  the  other.  It  is  laid.  I  hat  it  only  applies 
to  those  annuities  giren  for  alimenc  If  that  had  been  so,  the 
learned  Juilges  who  drew  tbe  Act  of  Sederunt  would  have  >aid 
•o  i  but  the  reaion  upon  which  ii  proceedeft  applies  to  one  an- 
nuity as  much  as  another,  whether  that  annuity  has  been  granted 
upon  the  conaiderition  of  natural  lore  and  aSfecCion  to  M  wife  or 
child,  or  whether  it  has  b«en  granted  for  a  Taluable  consideratioti. 
'I'he  principle  is  IUb,  that  the  whole  sum  due  is  not  to  be  paid, 
— that  remains  untouched  ; — all  that  ia  to  be  paid  ia  tbe  actual 
payment  bccoiaing  due  at  the  end  of  the  current  year.  In  those 
rubies  where  the  consideration  still  remains  untouched,  and  no- 
thing ia  determinable  hut  tbe  payments  to  become  due,  tbe  Court 
of  Session,  in  this  Act  of  Sederunt,  bnve  thought  it  right  to  ec- 
cept  those  esses  out  of  the  general  rule  which  they  have  pre- 
scribed ;  and  I  cauuot  point  out  to  my  own  mind  any  possible 
(lislinction  between  one  description  of  annuity  and  the  other. 
Then,  my  Lordit,  the  next  point  made  is,  that  the  action  of 
niaiUs  and  duties  did  not  give  the  parties  a  complete  right  in  thig 
i-ssc,  because  the  truatees  were  in  poasestion.  That  ia  suS- 
cienitj  explained.  It  appears  that  the  truatees  vrere  in  posses- 
sion, but  thry  were  in  poaaeadion  for  the  party  who  had  tbe 
.iii'Ignient  of  maills  and  dutie*  ;  and  inatead  ot  turning  them  out, 
iie  says,  "  It  ia  more  convenient  for  yon  to  remain  in,  bnt  re- 
member you  remain  in,  not  undar  the  original  appointment  as 
trustees,  but  as  my  agents,  and  upon  condition  oF  paying  ine  first," 
which  is  as  complete  a  pojtesaion  under  the  action  oftnaills  and 
<luties  ai  it!*  possible  (or the  partiea  to  have.  Then, my  Lorda, 
the  only  other  point  is,  that  the  act  of  sasine  was  not  taken 
«ut  upon  diSerent  parts  of  tbe  eatate ;  wid  it  i>  said  that  (he 
aiithotitj  here,  tbe  act  of  conaulidation,  or  whatever  Scotch 
term  it  i*  called  by,  only  gives  it  to  tbe  belts  of  those  entitled 
to  tbe  estate,  and  it  ii  not  extended  to  those  who  claim  under 
them.  Tour  Lordtbipi  have  not  been  referred  to  any  authority, 
to  Hbow  that  this  induigenee  ia  given  to  the  heirs,  and  ia  not  ex- 
tended to  thQae  who  clHim  under  them.  I  cannot  help  thinking 
that  the  opinions  referred  to  from  Lord  Stair  govern  this  case, 
nnd  your  Lordahipa  will  find  them  stated  at  the  eighth  page  of 
the  respondents'  case.  He  says, — "  Union  is  tbe  conjunction 
ariD«orporB(ionoflsndlOrteaeDiemslyingdiscontigue,Oraev(ral 
kinds  unto  one  tenement,  that  one  aasine  may  suffice  for  them 
all," — so  that  tbis  union,  according  to  Lord  Stair,  Is  to  have  that 
very  purpoae  which  ha*  been  given  in  this  caie,  that  a  great 
number  of  aaaines,  accompanied  with  unnecessary  trouble,  and 
attended  with  useless  expenae,  may  be  rendered  uuneceasary, — 
"  in  which  there  is  sometimes  expieaaed  a  special  place,  nthute 
basine  should  be  taken ;  and  when  that  is  not,  sasine  upon  any  part 
IS  sufficient,  for  the  whale  lands  lying  coniiguoui  are  natunUy 
united,  and  need  do  union,  fo  that  sasine  taken  upon  any  one  of 
them  exlendeth  to  tbe  whole  ;  but  where  they  be  disoontiguoDs, 
otheitenementabeiDgintcriected,  there  must  be  sasine  taken  upon 
every  diactmtiguous  tenement,"  unlcaa  there  is  a  license,  ai  in  this 
case.  Then  it  goes  on — "  Union  can  bi  constituted  originally 
by  no  other  than  the  aovereign  authority  conceding  the  aame, 
and  therefore,  union  being  constitute  by  a  subJMt  not  having  the 
tame  from  the  King,  was  found  null  bj  exception  at  the  instance 
of  the  poascisiHS,  though  pretending  nu  right  i  and  when  there  ia 
B  place  for  thesaaineof  the  union,  a  sasine  taken  elsewhere 
reuchea  none  of  the  lands  lying  diacontigue,  but  if  the  labd* 
united  by  tbe  King  be  disponed  wholly  together  by  tbe  vassal  to 
ulhen  aubalternly  infeft,  the  union  stands  valid,  nhicb,  for 
tbe  <ame  reaaon,  otaght  ta  be  extended  to  aubaltem  infeflraents 
ufan  annual  retiltOUtof  a  barony  or  united  tenement  which  was 


found  to  extend  to  a  mill,  and  to  land*  lying  diseontigne,  though 
not  taken  in  the  place  designed  in  the  anion."  I  should  appre- 
hend, upon  this  part  of  the  passage,  if  it  be  given  to  those  who 
are  the  tenants  of  the  estate,  it  is  given  to  tbe  holder  of  tbe  an- 
nual rent,  or  other  incereat  in  the  estate.  J  can  only  say,  mf 
Lorda,  I  have  a  deijre,  upon  a  aubjeet  of  this  sort,  to  adhere  to 
that  nulhorily,  which  1  think  lays  down  the  principle  from  which 
we  may  collect  the  usual  extent  of  thil  indulgence,  of  dispensing 
with  the  necasaity  of  sasinea  upon  ditferent  parts  ;  and  I  can  see 
no  reason  why  one  sasine  for  the  mansion  should  not  answer  for 
tbe  whole  estate.  The  Judges  below  thotight  that  was  iuffi~ 
cient,  and  your  Lordebips  wijt  not  be  disptMcd  to  disturb  that 
decision.  1  therefore  humbly  move  your  Lordships,  that  the 
appeal  may  be  diamiased,  and  tbe  coats  paid  after  taxation, 
.   Judgment  affirmed,  with  costs. 

Appellant's  Authorities. — Acta  of  Parlianient,  I6S1,  e.  17^ 
1690,  c.  ao.  Acts  of  Sederunt,  24lh  February  1692;  25th  No- 
vember 171 1,  17th  Janusry   1756.     46  Geo.  III.  c  lAl,  sect.' 

15.  Shaw  and  Dunlop,  Vol.  X.  p.'  610.  Bell's  Cora.,  5th  Edit. 
IL  p.  262,  864,  2tte.  Stair,  II.  3,  sect.  44;  Brodie'a  Edit.  p. 
253,  sect.  45.  Erakine,  II.  3,  45.  Stolt  t>.  Bnire  Stewart,  Ulst 
January  1777;  Mor.  D.  Sasine,  App.  No.  S.  Bell  on  Completing 
Titles,  236.  Edit.  1815.  Bell,  II.  7,  »cL  18,  342,  Note. 
Greive  e.  Williamson,  11th  December  1760.  Landales  v.  Lan- 
dale,  12ih  June  1752.  and  Drum m and,  27 ih  February  1761,  and 
S7th  May  1793;  Bell,  252,244,  277.  Caae  of  Hathomden,  17th 
May  1793 ;  Hor.  6536.  Bell.  355.  Bell  on  Titles,  3d  Edit.  p. 
iTI.  ActofSederunt,  lltb  July  IT94. 

Reapondents'  Authorities. —48  Geo.  IIL  151,  sect.  15.' 
Stirliw  and  Sons  t.  Stiriing  and  Robertson,  3th  July  1822; 
Shaw,  Vol.  I.  p.  547,  and  lOth  July  1822;  Shaw, 655.  Ewingtv 
Mn  Msckeniie,  19tb  January  1831 ;  Shaw,  Vol.  IX  p.  289. 
Stair.  II.  S,  44.  Glen  v.  Pearson;  F.  C.  6tb  Manrb  1817. 
Bankton,  L  549,  Enk.  II.  3.  46.  Stewart  ».  Earl  of  Htune, 
1626;  Mor.  10,367.  Straihmore  v.  Pannure;  Mor.  8792. 
Erak.  II.  S,  45.   Bell's  Prin.,  Edic  1889,  p.  314.   Stair,  III.  1, 

16.  Ertk.  IIL  sect.  S.  Bell's  Com.  II.  p.  £89.  Stair,  IV. 
S5,  36,  2a  Sir  H.  Inglu'  Trustees  ».  Goldie,  16Ch  January 
1825.  Cromhie*.  Napier,  9tb  December  1824:  Shaw.  Bell'a 
Com.  1.  757. 

Second  Division. — Lord  M^wyn,  Ordinary. — ^ct.  R.  For- 
syth, D.  Dickson. — jilt.  E.  D.  Sandford,  H.  Bruce,  James' 
Keay,  John  Cuninghame. — Appellant's  Solicitors,  Spottiawoode 
and  Robertson. — ^Respondents'  Solicitors,  Heggison,  Friugia, 
Maniaty,  and  Richardson  and  Connell.  ■ 


aSlA  March  1834. 
No.  282.— WiLtiAuAiNSLi«TuBMKR(T*iT's  Trus- 
tee), Jppellant,  v.  Mrs  Lilias  BALLimoEME  or 
M'Jlwbahhbl,  Respondent. 
Servitude — Coal — Level — Reserved  Right— TAf  proprielor  of 
Imo  aiifoiiiiitg  boTOnai  Aasing  fneti  out  part  ^  one  af  Hum, 
uiuleT  a  rcuroaiion  of  lilt  coal  and  coal-heughi  thmini  and 
iaviHg  therrafter  mid  ike  other  bvroiy,  and  Mr  coal  ond  riglit§  lo' 
rriemea—HeU  fojflming  lie  judtmrmt  of  tkl  Covrt  btiow}, 
thai  the  proprietor  of  tht  lait  vat  not  enlilled,  by  mra")  a/  a. 
iteam-ea^inettothroailhe  water  from  Ii'  laidi  ^ lit  latl  barvojf 
into  a  tiod  on  the  limdt  qfthejormer. 

Prior  to  1746,  the  DaVe  of  Ar^le  was  proprietor 
of  the  Undi  ind  barony  of  CampMlI,  with  the  coal 
■nd  coal-hengha  thereof,  in  the  county  of  Clackmannan, 
and  was  also  soperior  or  proprietor  of  the  adjoining 
land*  and  baronj  of  Muckfaart,  in  the  coBnty  of  Perth,' 
and  sole  proprietor  of  the  coal  and  coal-hengha  of 
these  last  laiidi.  Abont  the  year  1747,  his  Gran 
leued  out    to    the   predeceaion   of  the   reapondent 


M'llwhannel,  the  lands  of  Wester  Pitgobar,  being  part 
of  the  lands  in  the  barosv  of  Mndchsrt.  In  the  cue 
ters  graatcd,  there  wa^  tnis 
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f  RMsryiDl  alwan  (o  fai>  Gmee,  and  hii  bein  bdiI  wncmmxb. 
tke  co»b  Kod  cMl-bc^B  in  the  said  kmb,  «ilb  tha  libert;  of 
diggj^  cpal*  Mid  ecwl-heuKb*  on  •n;  pan  of  lb*  nid  laud*  j  but 
if  hU  Qnce  and  hb  fofwaids  ibould  make  a  new  level  vbkb 
had  not  bMH  fonneriy  made,  Okb  ind  in  chat  eaae,  Ibejp  ibonld 


«MM  (hall  be  MOtraiaed  b^  two  Gt  and  fiitbful  nwn,  to  be  aw- 
tnallf  «hoMa  bj  bit  Once  and  bit  forewid^  and  tbe  nid  Job* 


Id  1808,  the  barony  of  Campbell  was  acquired  bf 
MrCcawfurd  Tait  from  the  Dolce  of  Argyte,  along 
with  tbe  eoala,  eoal-bengfas,  and  whole  parts,  peddtcles, 
and  pertinents,  Ac  Me  also  acquired  by  the  lapie 
charter,  the  whole  coal  and  coal-beughs  whtcb  belong- 
cd  to  the  Duke  of  Argyle,  within 

"  All  and  irbola  tbe  land>  and  barony  of  Mnctbart,  compre- 
hsading,  in  particiilar,  tba  landa  and  others  aader-vrrtten,  vvt. 
Tbe  land!  of  Eaiter  and  Wester  Fiteolxr,  the  lands  of  HQtan 
Pitgohar,  the  lands  of  Middle  Pitg^r,  the  lands  of  Cowden, 
the  lands  of  Law,  tbe  lands  of  Castletown  uid  Blairhill,  tbe 
lands  of  Bsnondries,  the  landxof  Ballilisk,  the  mill  of  Mnck- 
bart,  and  mill-landa  belonging  thereto,  with  full  power  and 
liberty  to  the  said  Crmwfurd  Tait  and  his  afoieiaid,  of  working 
coal  and  putting  down  sinks  within  any  part  of  the  raid  lands, 
ID  so  far  as  we  or  any  of  as  bave  right  (o  do  so,  agreeable  (o  the 
eharten  granted  by  me  tba  aaid  Duke,  or  my  anceslora  or 
authors,  to  ovr  feuars  and  vassals  within  the  said  lands." 
.  Mr  Tait  having  fallen  into  difficuities,  Mr  Tnmer, 
tbe  appellant,  was  appointed  his  trostee,  and  some- 
time thereafter,  took  a  leatie  of  the  coal  under  a  part 
of  the  lands  in  tJie  barony  of  Muckhart,  which  had  been 
disponed  by  tba  Dukeof  Argyle  previous  to  1748. 
Turner  likewise  commenced  working  the  coal  in  the 
barony  of  Campbell.  Upon  the  lands  of  Pitgobar, 
which  are.  In  point  of  aituation,  higher  than  the  adjoin- 
ing lands—the  coal  of  which  Turner  had  commenced 
working — there  was  a  lerel  which  had  been  Died  for 
draining  the  workings  of  the  coal  in  the  former  lands, 
in  working  tbe  new  coal  in  the  landsof  Campbell,  Tuf 
ner  bad  carried  the  water  to  a  particular  point  by  means 
of  a  level,  and  there  had  erected  a  steam-engine,  by 
which  it  was  pninped  op  and  thrown  into  the  level,  in 
the  lands  of  Pitgobar.  Tberespondents.M'Ilwhannel, 
presented  an  ^plication  to  the  Slieriff,  eomplBiniug  uf 
this  proceeding,  and  praying  for  an  interdict  according- 
ly. In  Bopportof  this  application,  they  contended — I. 
That  from  the  natural  sitoation  nf  their  lanJx,  beinr 
the  superior  tenement,  they  could  never  be  burdened 
^th  a  servitude  of  this  kind,  unless  it  was  expressly 
ao  provided  in  their  titles. — II.  That  their  titles  im- 
posed no  SHch  servitude,  but  only  reserved  to  their 
anthor,  the  Duke  of  Areyle,  the  coal  and  coal-heugha 
within  these  lands,  witn  liberty  of  digging  coal  and 
coal-heaghs  therein :  That  a  level  might  be  reserved 
by  impltntiooi  so  far  as  was  neoessary  to  work  the 
coal  in  these  partiealar  lands,  bat  that  it  could  not  be 
implied  from  that,  that  any  inch  level  was  reserved 
thruugfa  the  respondent's  property,  for  working  of  coal 
iadinerant  or  adjoining  lands. — III.  At  all  events, 
Bo  anch  level  waa  reterved  for  the  parpoae  of  drain- 
ing the  coal  in  the  barony  of  Campbell,  throngh  tbe 
respondents'  property,  which  was  in  the  barony  of 
Mnckhart.— .IV.  The  erection  of  a  iteam-engine  waa 
Bianifettly  illegal,  as  it  was  by  that  means  alone  that 
the  water  had  been  raited  beyond  its  natural  level. 


and  made  to  flow  over  tbe  reapondente'  property. 
For  the  advocator,  Tamer,  it  was  answered— 1.  That 
the  reservation  in  the  respondents'  titles  was  a  qoali' 
fication  of  their  right;  and  as  the  advocator  came  in 
place  of  their  author,  wbe  was  proprietor  of  both 
baronies  at  the  time  their  charter  was  granted,  and 
oonUnned  proprietor  of  tbe  coal  in  both  baronies, 
with  the  right  of  working  the  same,  be  waa  entitledi 
and  must  be  held  to  have  reserved  a  right  to  make 
levels  through  all  the  lands  for  working  the  coal,  in 
either  or  both. — II.  That »  reserved  right  must  be  in- 
terpreted in  a  manner  the  moat  favonrable  to  the 
party  reserving  it. — III.  That  the  pursDer  was  not 
using  his  right  in  emulationent,  and  was  entitled  to  ex- 
ercise it  in  the  way  most  beneficial  to  himself. 

The  Sheriff  appointed  Mr  Geddes,  mining- engineer, 
to  make  a  report  upon  the  subject :  and  thia  report 
having  been  given  in,  the  following  inberlocntor  was 
pronoanced : — 

"  No  objealion  being  stafed  to  tbe  report  of  Mr  John  Geddei, 
mining- engineer,  Bi>piovet  theieof,  and  of  tbe  reUtive  plan  and 
diagram  annexed  [o  tbe  report :  tlnda,  that  by  means  of  a 
iiteun~engine  erected  on  tbe  lands  of  Kellybank,  an  addilicHul 
quantity  of  water  to  that  Hrising  from  tbe  punuetk'  lands  is 
thrown  upoa  their  aurfaee,  and  passes  over  the  same  a  dittann 
of  one  thousand  and  BiKty-Gve  yards,  and  then  falls  into  tbe 
river  Devon,  which  stcim-engine  pumps  up  the  water  seven 
fathoms  from  tbe  mine  and  levels  of  the  rough  coat,  and  delivcn 
it  into  tbe  day-level,  along  whicb  it  puses  to  its  mouth  gr  ou^ 
let,  where  it  is  discharged  on  the  euHace  of  the  pursuers'  limti: 
Finds  that  the  said  additional  quantity  of  water  is  brought  iraai 
tbe  coal-workinga  in  the  lands  of  tbe  defenden  John  Mathie, 
Jean  and  Anne  Patton,  and  the  coal  under  the  feus  of  Dollar, 
belonging  to  tbe  defender,  Mr  Turner,  along  witb  the  iratti 
arising  from  Kcllybauk  coal;  Finds,  tbat  under  the  rEservatioD 
in  the  pursuers'  title-deeds,  specified  in  the  interlocutor  of  15(1 
of  October  last,,  the  defender,  Mr  Turner,  was  not  enlitted,  by 
the  foresaid  oput  sunu/ociuni,  to  throw  the  Said  additioosl 
water  on  tbe  pursuers' grounds;  and  no  attempt  appears  to  hare 
been  msde  to  do  ao  previous  to  tbe  spring  of  1826 :  Interdicts 
tbe  defender  from  bringing  to  tbesurbeeot  tbe  pursuers' groimdl 
any  of  the  water  arising  from  tbe  workings  of  the  foresaid  coal 
in  time  coming,  and  decerns." 

Turner  having  presented  an  advocation,  the  Lord 
Ordinary,  on  13th  December  1831,  prononnced  this 
interlocntor : — 

"  The  Lord  Ordinary  having  heard  cMinsel  for  tba  partiesni 
the  eloaed  record,  and  afterwards  considered  tbe  plana,  prsdac- 
tions,  and  whole  process, — Finds,  in  term*  of  the  SkeriS's  in- 
terlocutor, that  by  Dteans  of  a  steam-engine  erected  on  the  landt 
of  Kclly^k,  an  additional  quantity  of  water  to  (hat  arisiag 
from  the  purauera'  lands,  is  thrown  upon  dwr  aarface,  and 
passes  over  the  sasM  a  distance  ot  one  thousand  and  *Lity-Gv« 
yirds,  uid  then  fall*  into  (he  rivei  Devon,  which  atcam-e^iae 
piimps  up  tbe  water  seven  ftthocoB  from  tbe  mine  and  hvds  of 
tbe  rough  coal,  and  deliver*  it  into  tfaa  day-level,  aloag  wUd  it 
passes  to  its  mouth  or  ontlet.  where  it  i*  discharged  on  the  sur- 
hee  of  the  pursuers'  lands :  Finda  tbat  the  said  additiond  qaao- 
titv  of  water  is  brought  from  the  coal-wmking  in  tbe  lands  «f 
John  Malhie,  Jean  and  Anne  Patton,  <lhe  other  defenden  is 
the  Inferior  Court),  and  tbe  coal  under  the  feus  of  Dolbr  br. 
longing  to  the  advocator,  along  with  tbe  water  arising  Ino 
Kdlytank  coal :  RemitBthecanaen'sviticfter  to  tbe  ShanSasd 
decerns :  Finds  tbe  advocator  liaUe  in  eipenaea,  both  i>  (Ui 
and  in  tba  Inferior  Court;  and  remits  Aa  •ceonnt  thereof  when 
lodged,  to  the  auditor,  to  tax  tba  same  sod  to  (cport." 

Tanter  reclaimed ;  and  tbe  Court  having  adhered, 
be  appealed,  pleading — I.  Tbe  judgments  appealed 
from  proceeded  on  a  radical  mistake  in  the  consuuc- 
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tton  of  th«  olann  of  rMemtion  ia  tba  aripoKt  ffraal 
of  the  mpoiideDt'a  land*,  granted  hj  the  Argyie  fa* 
inily  in  1748  to  the  respondent'i  predecetaor.    In 


particnlar,  it  WH  ummed  thftt  the  ferel  thereby  re- 
iterred  was  only  intended  far  the  pnrpoM  of  working 
the  coal  in  the  compMStirely  snaU  lot  of  ground 
nlienftted  to  the  reapondent'i  predeoeaior,  whereas  tlie 
only  rational  pnrpoie  and  ase  of  such  a  Teservation 
was  manifestly  to  enahle  the  luperior  making  the  re- 
lerration,  to  lue  tt  for  the  whole  property  then  reser- 
ved by  hiiD,  wfaicb  nMsindad  the  eoal  in  all  the  por tioat 
of  ground,  for  which  the  level  was  ever  proposed  to 
be  nsed  by  the  appellant. — II.  The  allegations  and 
pleas  of  the  retponaent,  in  gnpport  of  the  judgments 
now  Gomplainea  of,  are  groundless  both  in  law  and  in 
fact. — 111.  The  appdlaot'i  uu  of  the  level  now  ob- 
jected to,  created  no  ininry  or  annoyance  of  any  sort 
to  the  respondent. — IV.  Had  there  E>een  any  doabt 
aij  to  the  appellant's  right,  upon  the  words  nsed  in 
the  clause  of  reservation,  the  facts  averred  by  the  ap- 
pellant, bnt  not  investigated  in  any  shape  by  either  of 
the  Conrta  helow,  would  bare  completed  the  case  of 
the  appellant. 

Answered — I.  In  so  far  as  the  appellant  claims 
right  to  uie  the  level  in  question,  for  the  parpote  of 
carrying  off  the  water  from  coal  of  which  he  is  not 
proprietor,  bat  in  which  he  is  merely  tenant  under 
other  proprietors,  the  judgment  of  the  Sheriff  is  final, 
not  having  been  complained  .of  in  the  advocation  to 
the  Conrt  of  Session. — II.  Even,  in  regard  to  the 
ooal  of  which  the  appellant  is  proprietor,  he  has  no 
right  to  send  the  water  arising  from  working  it, 
through  the  level  in  the  respondent's  land),  and  there- 
by on  and  over  the  respondent's  lands,  in  respect  that 
he  has  not,  and  has  not  shown,  any  title,  either  to  the 
use  or  property  of  ttiat  level,  or  to  the  coaU  in  the 
respondent's  lands  of  Wester  l*itgabar. — III.  Even 
if  the  reserved  right  were  Tested  in  the  appellant,  the 
only  effect  of  that  reserved  right  is,  to  entitle  the 
holder  of  it  to  use  the  level  in  the  lands  of  Wester 
Fitgobar  only  for  working  the  coal  in  these  lands,  hnt 
gives  DO  right  to  use  it  fur  working  the  coal  in  other 
lands,  and,  lea»t  of  all,  lands  lying  in  a  different  ba- 
rony, and  a  different  county. — IV.  The  plea  of  the 
appellant,  that  his  right  to  use  the  level  for  the  pur- 
pose of  draining  the  coal  fields  in  question  was  ret 
judicata,  in  conse^aence  of  a  former  decision  of  a 
competent  Court,  was  unfounded  both  in  fact  and  in 

Lard  CimutSer. — My  Lords,  thl«  ia  a  cue  irlstng  upon  the 
eonBtniccion  of  aelaute  or nsemdoD  in  a  ctiMter  gnnted  by 
the  Duka  of  Argyll,  or  fail  chamberlain,  or  hia  eoDnUaloiMr,  or 
whocTcr  tbe  party  wia  that  wai  antboriaad  to  gnot  i^  in  tlie 
year  I74S ;  and  tha  queation  uoir  before  your  Lordibipa,  n  to 
the  preteat  interdict,  is  the  ume  question  upon  which  will  turn, 
iiIIiiDBtely,  tbe  deciriou  which  will  be  given  by  tlie  Court  below, 
in  any  action  of  declarator  wbicb  may  bebrougbt  by  thepr«tent 
appellant,  fof  ttw  parpoae  of  havi^  aia  right  ■acertained  tnd  d». 
clared,  In  respect  of  tb«tatnect.aisltM  of  thb  eontention  i  It  ii, 
whether  ot  not  the  reaervitlon  of  the  coal  and  coal-heogbi,  and 
the  liberly  of  digging  coal  and  coal-beugbi  in  any  part  of  the  lands 
feued,  i«  lucb  u  to  give  the  party  reserving  it,  or  to  those  aland- 
ing  in  his  shoes,  a  r^ht  to  dig  in  those  fened  lands,  for  (he  pur- 
pose of  winfiing  coal,  not  only  the  coal  reaerred  in  that  clause 
ofreservatioa,  MI  other  (aal,iMtber  tbe  property  of  tbe  lord. 


fifllda  contiguous  to  the  fields  in  question  feued  out,  and  which 
therefore  u^ght  oonTeniently  be  worked  Ibrongb  the  same  pit  or 
level  ?  That  is  the  question ;  and  it  depends  entirely  upon  tbe 
construction  of  the  clanae  of  reserratioD.  In  tbe  coarse  of  the' 
,  aigument,  I  have  so  frequently  thrown  out  to  the  eountet  (he 
gtoiuids  upon  which  I  think  the  Court  below  have  come  to  a 
light  coDdusioD,  in  auisCniing  this  clause,  that  it  is  nnoeeeaasTT 
ta  trouble  your  Lordships  with  any  detailed  expoaitioD  of  ny 
reason*  for  that  opinion,  as  it  woold  only  be  a  tepetiu'on  of 
what  1  have  said  before.  In  construing  this  instrument  we  are 
to  took  in  this,  as  in  every  other  instrument,  to  tbst  which 
la  the  dmUb  and  governing  purpose  of  the  parties  on  each  side, 
between  whom  the  instromeot  is  made.  The  purpose  of  thia 
clause  of  leservatiiHi  plainly  is,  to  reserve  thecoaJODdetthesut- 
face,  ot  in  the  property  which  is  fened  out  ^  the  rest  of  tbe 
coaveyinee.  The  rest  is  amiUary  to  that  property  resrrved,aiid 
IS  to  be  taken,  with  a  view  to  the  purposes  which  the  miog  of 
that  property  would  require,  to  he  aecompltsbed  by  retalabg  to 
tha  party  the  aurfacs.  That  thia  ij  not  an  easement  ot  a  servi- 
tude which  Is  reserved,  ia  perfectly  dear ;  and  I  have  never  eu. 
tertaJoed  the  least  doubt  of  it  during  any  part  of  the  diUMSsioa 
of  thit  case.  I  do  sat  &nd  that  it  is  relied  upon  as  an  easeuwut 
ot  servitude  at  all  on  tbe  part  of  the  reapondent.  I  can  seo. 
nothing  in  the  caae  of  the  respondent  which  looks  towaxda  an 
eoaement  or  a  servitude.  It  may  be  >o.  But  certainly  it  does 
not  appear  tbac  in  the  Court  below  that  waa  any  part  of  the 
reason*  upon  wliich  tbe  decision  was  pranannced.  As  I  shall 
presently  observe,  reference  is  nude  to  that  by  Lord  Ctaigie ; 
but  I  see  nothing  in  the  case  to  lead  me  to  believe  that  the 
Court  dispoaed  of  Mr  qaeation,  as  to  the  construction  of  thia 
part  of  the  instrument,  upon  the  ground  of  the  reservation  being 
that  of  a  servitude,  and  not  of  a  right  to  the  coaL.  It  appear*  to 
me  that  it  would  be  doiag  great  violence  to  thia  clause,  if  say 
such  constiuciion  bad  Ite^  inpooed  upon  it.  It  appears  to  me 
wholly  uDneceaaary,  fai  tbe  aupport  of  the  dectsion  in  ibe  Conn 
below,  to  impose  such  a  construction  upon  it.  True  it  is,  that 
I  find  Lord  Craigie  meutioning  that,  but  be  mentions  it  in  such 
away  as  in  s  nunner  enables  yon  to  collect,  astbeeonseqoenre 
of  that  aasumpEion,  that  it  is  not  a  servitude,  but  a  right  to  the 
coal  that  ia  reserved.  He  in  no  way  connects  tbe  two  parts  of 
the  proposition  together,  ao  aa  to  show  that  the  one  has  any  refer- 
ence to  the  olbet,  or  that  any  step  is  gained  thereby  in  the  ar- 
gument towards  the  construction  which  is  here  in  question,  that 
it  is  a  rigbt  to  tbe  coal,  and  not  to  serrilude.  My  Lord  Ctaigie 
(late*  that  he  baa  a  doubt  upon  the  matter.  He  aays,  "  that  under 
the  dause  of  resarvalion,  a  question  of  damsge  might  arise,  in 
consequence  of  the  operations  of  Turner,  if  they  were  injurioua 
to  tbe  ^uods."  That  is  quite  consistent  with  tbe  argument 
maintained  by  tbe  respondent.  He  says,  "  the  interest  which 
tJie  superior  reserved  in  tbe  coal  was  not  of  the  nature  of  a  ser- 
vitude, but  of  aright  of  property."    Now  that  I  grant;  I 


does  that  app^?  Ha  doe*  not  say  s  tight  of  property  in  tbe  coal 
Meervcd,  a*  the  arcwneat  on  the  part  of  the  counsel  for  the  ap- 
IMllant  aasuflM* ;   Ue  uy*  it  la  not  a  servitude,  but  aright  to  the 


coal  which  isieserved.  Now,  whst  (allow*  from  it*  being  aota 
servitude,  bat  a  right  to  the  coal  which  ia  reserved,  that  at  all 
help*  yon  in  that  which  alone  you  are  now  contending  about, 
namely,  whether  tbe  rigbt  to  take  levels,  and  so  forth,  ezteada 
to  iJie  u*e  of  the  leighbouriug  coal  fields,  or  whether  it  i*  eonfined 
to  tha  coal  field  in  whiidi  is  the  coal  reaewsd,  by  poiiiivB  rescrva- 
liaa.aapropeTtyandnotaseBseoient?  Whatfollowafromadmic. 
ting  that  eottvtruclion  and  from  repudiating  the  construction  which 
wooldmakeltaneasement,  andnotproperty?  lam  bound  to  lay, 
abaolutely  nothing  I  am  bound  to  aay,  [hat  no  step  is  gained  in 
yonr  prearasa,  towards  tha  pcdnt  of  flnding  whether  or  not  (be 
right  to  dw  is  reserved  beyond  tbe  use*  of  tbe  very  coal  whieh 
ia  reserved.  I  ooaedve  that  it  doe*  not  carry  you  one  haifa 
breadth  towards  that  point.  He  then  adds,  as  if  it  were  a  con- 
clusion from  it, — "and  the  rcMrvation  vra*  made  in  reference  to 
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pnprirtor?  But  tt  will  not  do  to  my  tbtt  It  It  a  propertj  r^ 
Krred,  and  not  ui  euement,  and  Ibprefore,  tbat  the  property  re- 
aerred  pra  foa  ■  ri^t  to  make  leveti,  uidiofoTlb,  for  the  pur- 
poM  of  digging  bU  other  root  ■>  well  >*  Ibit  roal,  becMua  tbs 
two  proponiiont  have  no  mnnection  with  one  mother.  Yon 
laiiy  adniit  the  first,  and  yon  ihbj  denr  the  tecond,  or  ^n  maj 
deny  botii  together,  or  you  niey  deny  (he  firat.  and  admit  the  ■•- 
cond.  The  thjnf;i  are  perfectly  and  abaolotsly  unronneeted> 
Tbii  dobbt,  therefore,  of  liord  Cmigie'a  doe*  not  appear  to  bear 
upon  th(j)»eitiait,  or  to  impeacli  the  loundnea*  of  the  eonitrue.^ 
tion  put  upon  thia  dauae.  'I'herefors,  my  Lorda,  as  to  Ibe  con- 
Btruction  of  the  clause,  whirb  is  the  main  queMion  before  rant 
Lordihfps  upon  tbla  appeal,  1  bare  no  doaht  wbatenr.  The 
on^  qupiHon  ia,  whether,  upon  other  groonda,  the  Court  below 
waa  right,— the  SheriS',  firat  of  all,  in  ranting  the  interdict, 
and  ths  Court  in  confirming  the  grant.  Now,  if  I  found  reason 
to  beliBvc  that  the  party  had  been  guilty  of  any  lacbes, — if  they 
had  Btood  by  and  allowed  the  other  parry  to  dig  pita  and  place 
levels,  and  su  to  expend  hia  money  upon  an  operation  which 
they,  by  obtaining  an  interdict,  were  able  to  step  in  at  any  timey 
and  to  render  intlfertiial,  I  Eboiild  then  have  thought,  (hat  sup- 
posing the  practire  of  the  Caorta  of  Scotland  upon  that  sulqeet 
to  be  the  same  na  it  is  in  this  eoiintry,  the  Judge  ought  not  to 
have  protected  Ihem,  and  ought  not  to  have  entertained  the  pro. 
reeding.  But  I  do  not  find  that  that  fact  exiata  in  tDeh  *  man. 
Iter  B9  to  render  that  law  at  all  applicahte  to  thia  case.  Then, 
the  only  question  is  Upon  the  two  cate<  that  have  been  before 
your  Lordships.  I  throw  out  of  the  esse  altogether,  two  other 
eases  that  were  not  relied  upon  by  the  respondent,  and  which  do 
iMt  appear  to  me  to  bear  in  the  smallest  degree  upon  the  case, — ■ 
bnt  two  e«*ei  are  cited  on  the  other  aide,  which  do  bear  upon 
the  queation ) — the  one  it  (hat  of  Dsvidaon  v.  Hamilton,  to 
which  I  have  already  adverted  in  the  couna  of  the  argument. 
When  yon  look  into  that,  you  find  there  it  was  In  Its  ciremii- 
stsnce*  in  a  great  d^ee  upeetal.  That  was  not  a  declarator  of 
right,  but  an  tntardict ;  and  I  think  there,  looking  at  the  circum- 
ttancea  of  that  case,  considering  that  it  was  all  one  conreyance, 
and  that  all  those  feus  were  granted  out  at  the  same  time,  though 
it  would  bare  been  better  to  have  reserved  the  right  of  digging 
and  driving  levels.  *■  well  for  the  aerrice  of  the  adjoining  matter, 
u  of  the  claute  by  which  the  right  was  reserved  ;  ytt  still,  taking 
tbe  whole  together,  I  do  not  tee  any  reason  to  doubt  the  correct- 
nesB  of.the  dineretion  which  the  Court  eiereised  in  tefusing  that 
interdict,  and  tuf^taining  that  right.  Then,  we  come  to  the  only 
point  upon  which  I  entertained  any  doubt,  and  that  i»,  what  was 
done  in  1813,  between  the  ssme  parties,  upon  a  somewhat 
different  auliject. matter,  in  r^ard  to  tbe  bill  of  suspension  and 
interdict  presented  at  thai  period,  and  which  was  followed  by 
tiiededaiou  ofatearned.and  able,  and  respcetable  Judge — Inean 
Lord  Meadowbaiih  ?  Noir,  that  deciaion  is  undoubtedly  an  ar- 
gument which  might  possibly  have  deserved  considera^on  by  tbe 
Court  hclow.  when  ihey  granted  this  inteidict  GrsL  1  am  not 
prepared  to  say  that  the  two  judgments  will  not  stand  well  to- 
gether, even  if  the  earlier  derision  were  upon  the  same  tubjeot- 
tDatlcr;  but  I  think  there  is  a  aomewbat  material  differenoe 
between  the  two  catet,  which  make*  it  passible  to  distinguish 
(he  oiie  Anm  the  other.  But  I  mainly  real  upon  this,  that  if 
(bey  had  been  tbe  Very  same,  yet,  just  at  now  upon  the  do- 
daralory  action,  there  may  be  a  different  result  fram  thai  upon 
whtchat  present  the  inteidict  has  been  granted  and  supported, — 
to  there  having  been  one  result  when  the  matter  was  not 
thoroughly  hiTestigated.  and  there  being  now  a  more  (Hill  investi- 
gation, and  the  whole  matterortheeonatnictioaof  this  important 
clause  being  more  fully  gone  into,  and  the  sutgect  of  the  whole 
Utigaliyn  being  more  completely  before  the  Coort,  I  thould  con- 
aider  that  it  was  not  necessarily  inconsistent  with  what  is  done 
in  1812,  that  in  1832  the  loierdiet  should  be  granted.  The 
construction  of  the  clanie  eppeara  (o  me  to  be  so  plain— it  Is  to 
Hinch  a  matter  of  law  upon  the  facta — it  leems  to  be  ao  dear, 
that  that  would  have  been  a  wrong  construction  which  is  sup- 
posed to  bai-e  been  given  to  it  in  1812,  when  the  interdict  wat 
lefuacd,  that  it  appears  to  Die  perfectly  possible  that  that  former 
decision  mifiht  aund  tt^ther  with  the  present.  It  wss  brought 
before  tbe  Court — it  li  actually  in  the  pleadings — it  forms  part 
of  tbe  answci  to  the  petition  bEfore  the  Sheriff— and  It  it  relied 


npcm  Mam  Jitdteata,  But  it  ia  eatried  modi  fliitbar,  by  tha 
learned  couiisel  for  tbe  appeUaot,  when  tbey  aay  that  they  rtly 
upon  the  proceedings  upon  that  occasion,  as  showing,  in  the  Eiit 
place,  an  acquiescence  in  the  opposite  party's  right;  and  in  ths 
second  pl>ce,  that  it  ia  a  Judgment  of  the  Court  affirming  Oat 
right.  But  it  ia  more  jadieious  to  regaid  it  not  as  m  juMaia, 
bnt  aa  a  strong  eonaideTation  or  indanment  to  move  the  Coait, 
in  the  exercise  of  its  ditetction,  to  withhold  ibelMerdiet.  Now, 
aa  that  was  between  the  same  partiea,  and  upon  the  tame  autgecl- 
matter,  in  that  p<Hnt  of  view,  I  do  not  deny  that  it  desmed 
great  conaideradod,  and  I  have  no  doubt  it  met  with  that  oon- 
sideratinn  in  the  Court  bdow :  Therefore,  aeeing,  in  tlie  jln< 
place,  that  there  ia  no  abtolnta  inooosistency  btftween  tbe  two 
eases  J  and  not,  that  if  tbere  bad  been  an  identity  of  the  two 
judgments,  in  regard  to  the  drcumatanGe*  of  Ibe  ease,  yet  that 
upon  ■  full  conaideration  of  tbe  daose,  they  might  well  staad 
tt^ether,  I  own  that  lam  &poaed  to  propose  to  your  Lord- 
thipi  to  sfflrm  the  jni%«ient  of  the  Court  below.  I  shall  not 
propose  that  it  ihotud  be  aAmed  with  coats,  on  accoaat  of  At 
flrst  judgment  which  was  pronounced  between  tbe  same  parties. 
If  it  is  thought  neeetaary  to  add  a  aaving  clause,  without  lefer- 
ence  to  any  declaratory  action,  or  in  any  other  courae  which  the 
partiea  may  be  advised  to  pursoe,  I  do  not  see  any  great  ob- 
jection ;  but  then,  in  that  cue,  it  woaU  operate  upon  the  ques- 
tion of  coats,  because,  if  you  get  that,  you  are  getting  more  In 
coming  here  than  you  gc*  in  tbe  Court  below,  and  thercfDre  it 
is  a  question  whether  you  ought  not  to  pay  for  iL  Pecbsps  yea 
will  consider  of  that  matter. 

Mr  jlaomei/.  General. — Tour  Lordships  would  not  give  say 
encouragement  to  an  action  of  declarator  being  brought  opoo  a 
point  that  ia  ao  very  clear  ? 

Lord  (Sumetlhr. — It  wonld  be  hard  to  abot  them  oat. 

Lard  AdMcat*. —  Tbey  are  not  shot  ouL 

LQrd  ChaimUifT.—'Jia ;  they  ate  not  that  oac 

Judgment  •tiBnned. 

Sheriff  of  Perthshire.— First  Divldon, — Lord  Corckiase, 
Ordinary. — Act.  John  Cnoingbame,  Geoige  Patton. 


5fA  AprU  18S4. 

No.  S83. — Arthcb  John  IUibsbtsow,  AppelIaiU,v, 

Mrs  Letitia  Btti,bb,  Rapondent. 


The  reapoodent  Mrs  Ettlei,  in  1830,  bronght  u 
action  For  payment  of  £145,  19,  4^  being  tUe  lain 
contained  to  a  bill  nanted  to  ber  by  the  late  Maiter- 
ton  Robertson  of  fncbei,  dated  27tli  Febnurj  181^ 
and  payable  twelve  ntontbi  after  date.  The  iddi- 
mona  narrated  tbe  bill,  that  ■  tmat-deed  had  beea 
executed  bv  tbe  granter,  onder  which  a  Tariety  of 
procedure  had  taken  pla(»,  as  fully  detailed  in  the 
report  of  the  det^nion  in  the  Conrt  «f  SeMion  (Joriit, 
ante.  Vol.  V.  p.  215,  No.  196,  wfatah  tee).  The  if- 
peliaot,  ID  defence,  pleaded  preacriptitni.  Tfai*  «• 
tenoa  was  snttained  oy  the  Sbariff,  who.  bowertr. 


renondent  to  prove  that  the  debt  wu 
ig,  by  the  writ  or  otth  of  the  appellaaL 
Thereupon  she  advocated  the  caaie, — the  bill  w>i 


paused,  ^nd  having  coma  before  the  Lord  Ordinarj* 
on  the  expede  letters,  tbe  competency  of  the  adroea- 
tioD  was  ol^^ected  to,  on  the^^ronnd  that  the  judgmeat 
of  tbe  Sfaenff  was  merely  inferloaitory,  which  coaM 
not  be  advocated  except  upon  legal  objection  to  the 
mode  of  proof,  which  objections  were  not  even  aver- 
red by  the  advocator  (respoitdent).  The  Lord  Oi^ 
dinary,  on  26th  JuDa  1832,  r^telied  this  objectwfc 
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No  reel  Riming'  vote  wu  lodged  ngsinit  tliU  interIocn< 
tor.  The  record  was  closed,  and  the  Lord  Ordinarf 
ultimately  altered  the  Sheriff's  judgment,  «nd  de- 
cerned againtt  the  appellant,  with  ezpeniea.  This 
interlncntor  having  been  adhered  to  bjr  the  Inner- 
Honge  on  l5lli  February  1833,  the  cause  irai  carried 
hj  appeal  tu  the  House  of  Lords;  in  support  of  which 
it  was  pleaded — I.  That  the  Sheriff's  judgment  being 
merely  interlocutor^,  an  adTocation  against  it  was 
onlj  compi'tent  upon  legal  objections  to  the  mode  of 
proof;  whereai  the  grounds  of  advocation  were  rested 
upon  a  plea,  that  the  Sheriff  had  not  given  due  effeot 
to  the  facts  proved,  which  was  not  an  objection  to  the 
mode  of  proof,  within  the  meaning  of  Statute  50  Geo. 
llf.c.  112,  sec.  36.~II.  The  action  was  subsUotiaII]r 
funnded  on  the  bill,  which  was  incompetent  after  the 


lapse  of  six  yean  from  the  term  of  payment. — III. 
"The  bill,  besides,  was  null,  as  being  written  on  a  stamp 
of  lower  value  than  required  for  toe  sum  contained  in 


it— I V.  That,  independent  of  the  bill,  there  Were  no 
evidence  of  the  debt  at  all.—  V.  That  by  the  terms  of 
the  trant-deed,  all  legal  ol^ections  were  reserved 
against  any  debts  claimed  by  creditors ;  and  the  objeo- 
tiona  to  the  bill  were  valid,  and  stated  debiio  tempore. 
— VI.  The  trust-deed  did  not  bai'  the  respondent 
from  proceeding  with  action  or  diligence  on  the  bill 
before  it  was  prescribed,  and  not  having  lo  proceeded, 
■he  was  not  entitled  to  succeed  in  her  claim. — Vlf. 
That  at  any  rate,  the  appellant  ought  not  to  hare 
been  subjected  in  expenses,  seeing  he  had  an  interlo- 
cutor of  the  Sheriff  in  his  favour,  which  he  was  bound 
to  defend,  and  which  the  respondent  was  obliged  to 
admit  to  be  correct,  in  so  far  as  regarded  the  mode  of 
proof,  although  she  had,  apun  other  pleu  on  the 
merits,  succeeded  in  the  cause. 

In  answer,  the  respondent  pleaded — I.  The  adra< 
cation  wa«  competent ;  but  the  appellant  not  having 
reelumed  to  the  Inner-Hoase  against  the  interlocutor 
of  the  I/Ord  Ordinary  repelling  the  plea  of  incompe- 
tency, the  appellant  cannot  bring  that  plea  under  con- 
sideration of  the  appellate  ^arisdiction.-^II.  The  ap- 
pellant was  barred  perioaalt  exceplione,  and  by  delay, 
from  pleading  the  Rexennial  prescription  nf  the  blll.-^ 
III.  He  is  aUo  barred  pertonali  exceplione  froio  plead- 
ing the  objection  on  the  stamp  laws. — IV.  Even  inde- 
pendent of  the  bill,  there  was  sufficient  evidence  of 
the  debt. 


Judgibent  reversed. 

^*' 

Geo- 

p.  681.  Laidlsw  t.  HamiUon,  Slsl  M>v  leS6 ;  S.  &  0.  Bill'i 
Com.  I.  689;  and  II.  iBO.  Coulter  n.  MirUn,  2lit  June  1775: 
M.  t«01. 

RcspoDilent^  Aathoritie* — SO.  Gro.  TIL,  c  ll2,iec^3S. 
48,  G«o.  III.,e.  ISI.iee.  15.  Jeffrey  v.  Witwn.  lllb  Jane 
IR24,  House  of  Lorda ;  Shaw's  App.,  II..  349.  Bell*  Com. 
ir.  *98  wi  409.  Crswfurd,  25th  Mbv  18^7;  ¥k.  CoU. 
Stirling.  4ih  Much  1830;  S.  b  D. 

Firit  DiriMon. — Iiord  Corehoute,  Ordinirj. — John  Mac. 
<]ue«i.  Appellant'*  Solicitor.— David  Cddwell  lii  Sod,  Rcapon- 
deiif*  So\miart.—\J.W.D.\ 

Vol.  VI. 


COURT  OF  JUSTICIARY. 

(PaaTH  CUCDIT.) 

\hlh  April  1831. 

Ne.  284.-r-THB  Crown  v.  John  KvLMi,  Pannel. 

Criminsl  Law— Forgery — Uttering — Circumitrmctt  in  which  a 
tardier  hating  challenitd  Iht  tignalurt  af  a  iiit,  BMnot  gtnuine  ; 
and  anBlhtr  till  teing  Ihertupon  praduced  la  him,  tebieh  iht 
party  $aid,  in  aruuwrlo  an  iiUerrogatory,  hewithedto  be  altodii- 
BoUnitd—HtU,  that  Ikt  itcand  till  Woi  naj  vtlereil. 

John  Allan  and  John  Annan,  both  manufacturers 
in  Falkland,  were  indicted  for  forging  and  uttering 
two  forged  bills.  Annan  was  outlawed  for  not  ap- 
pearing. In  the  trial  of  Allan,  one  of  the  bankers,  to 
whom  the  bills  (which  were  clearly  proved  to  be 
foiled)  were  alleged  to  have  been  offered  for  dis- 
oonnt,  deponed,  that  after  he  had  challenged  the  aig- 
nature  of  the  first  bill,  Annan  took  the  second  bill  out 
of  his  pocket,  and  said,  here  was  another  bill,  whicli 
they  meant  to  discount  with  a  different  bank.  This 
witness  conid  not  say  that  the  second  bill  was  offered 
to  him  fur  discount.  His  partner,  however,  deponed, 
that  when  Annan  produced  the  second  bill,  the  witnesa 
asked  him,  if  they  wished  to  discount  that  bill  too? 
To  which  Annan  answered,  "  vk  do  /"and  the  witness 
understood  that  they  wished  him  lo  diicoant  both  bills. 

The  Lord  JnsticeOlerk  stopt  the  counsel  for  the 
prisoner,  when  croaa-interrogating  the  last- men  tinned 
witness  on  this  point,  and  said,  he  would  undoubtedly 
tell  the  jnry  that  the  second  bill  conld  not  be  held  to 
have  been  uttered. 

The  bankers  proved  that  Annan,  in  pressing  them 
to  discount  the  bills,  used  the  plural  nnaber  "  v>e," — 
insisted  on  the  genuineness  of  the  bills ;  and  that  Allan 
seemed  to  corroborate  what  fell  from  Annan.  It  was 
proved,  howerer,  that  Allan  could  have  had  no  coiuiec* 
tion  with  the  Jorgeri/  ]  that  there  was  no  premeditated 
arrangement  between  them  to  go  tu  the  bank  (a  dis- 
tance of  ten  miles) ;  that  Annan  had  asked  other  per- 
sons to  accompany  him,  before  applying  to  Allan;  and 
that  Annan's  affairs  were  bankrupt,  while  Allan  was  in 
good  circDmRtancei,  and  had  always  borne  a  respec- 
table  character. 

The  Lord  Juilict-Clerk  charged  the  jurf,  ibst  (here  WW  do 

Eroofsgdnst  Allan  of  tbe  forgery;  that  the  Mcond  bill  had  not 
tea  uttered ; — and  as  to  the  firai  bill,  hii  Lordibip  left  it  to  tbe 
jury  lo  decide,  whether  or  not  Allan  was  guilty,  art  and  part  of 
the  niteriag  ? 

The  jury  returned  a  verdict  of  not  proven. 
Mt.  Bbaw  Stewart,  Ad-Dep.—^ft,  Deal;  Chvles  OullaBd, 
Agent.— [C.iJ.] 

ZQlh  April  1831. 

No.  285.— The  CaowM  v.  Donald  M'Fablahc, 

PanneL 

Crimiiial  Law— Attempt  to  Reviah— Proof— Jn  a  trial  f<rr  ai-' 

utdt.mth  intent  la  nviih—Ut,  Heldcemptteiillo  riaiine  a  wit- 

twnai  lo  etnvtriallen*  tht  had  itilh  the  party  auaulied,  with  the 

W(V  i^teiling  Ihe  cfli^ilitjf  of  thai  parly,  but  nai  eonpeinu  la  ait 

anolhtr  mtaettiehat thtJintuAniureiieaiedtohim.  2',  ThtKo- 

man  aitaulltdaiteilaiiehtr  virtue,  and  a  I  lo  her  teiaBiour  :.ii& 

lairardi  the  pcimet  and  olher  men,    3d,  CircvmUancft  in  leHth, 

althtufh  the  womin'i  leilimoi^  irnt  diilincl  and  caini4ltnt  at  10 

the^frclt,  tke  libel  wal  held  not  proren, 

Nrf.  XXL 
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Id  the  trial  of  M'Farlane  for  uianlt,  with  io' 
teDt  to  rariih,  tb^  woman  usBnlted  waa  examined 
ai  to  converiatioDi  which  she  had  immediately  nfter- 
wardi  with  a  girl  to  whom  she  had  detailed  the  cir- 
cumttancei.  The  girl  being  then  called,  a  donbt 
WB4  stated  ai  to  the  competency  of  questioning  her 
aa  to  these  coDTPrsations  ;  but  the  Lord  Juitice-Clerk 
was  clear  that  ancb  a  ooune  of  examination  waa  com- 
petent to  test  the  credibility  of  the  witnesa  alleged  to 
hare  been  assaalted.  His  Lordship  and  Lnrd  Gillies 
were  howerer  quite  clear,  that  it  was  incompetent  to 
ask  the  girl's  father,  to  whom  (hariug  made  the  in- 
quiries at  his  desire)  she  had  related  all  the  conrer- 
ution,  as  to  what  the  girl  had  repeated  to  him. 

The  woman  assaulted  waa  asked  by  the  Lord  Jna- 
tice>CIerk,  whether  she  had  erer  been  attacked  in  the 
same  way  by  any  other  man  before? — whether  she 
had  erer  encoaraged  the  pannel,  or  any  other  man  ? — 
and  whether  she  had  erer  bad  criminal  interconrse 
with  any  man  ? — to  all  of  which  questions  she  aii- 
Bwered  in  the  negative. 

The  evidence  of  the  woman  waa  decisiTe  as  to  the 
aasanlt,  with  intent  to  rarish,  on  a  Snnday  when  the 
bmily  were  at  chnrch  ;  and  it  was  proved,  both  by 
herself  and  the  other  witnesses,  that  she  had  given 
the  same  account  of  the  circumstancea  at  the  time 
which  she  now  pve  to  the  ConrL  The  medical  tes- 
timonv  establiahed  her  rirtne.     On  the  part  of  the 

Sannet,  however,  foar  or  five  men  were  addnced,  who 
eponed,  that  the  woman  (who  waa  of  middle  age, 
and  decrepid)  bad  often  used  immodest  langaase 
to  them ;  that  she  bad  alleged  ahe  waa  with  child ; 
that  ahe  had  invited  them  to  her  houae ;  that  she 
had  permitted  them  to  nae  any  freedoms  they  choae 
with  her;  that  they  believed,  from  her  behaviour, 
that  the  objection  to  criminal  interconrse  lay  upon 
their  side,  and  not  upon  her'a ;  and  that  she  appeared 
to  be  "  silly  about  men."  It  waa  farther  proved  that 
the  man  was  of  good  character— of  a  jocular  diapoai- 
tion — humane  and  indnstrione. 

The  jury,  under  the  direction  of  the  Coor^  found 
the  libel  not  proven. 

Att.  Sbaw  Stexrsrt,  Ad-Dep.— ^i(.  HoteB.— [C.i>.] 

SUA  April  1831. 

No.  286.~TnR  Crown  o.  William  PsEBLsa, 

Panntl. 

Crimiiisl  Law—Fotetij—Tki  Jitting  of  a  baUJHnid  held  hM  la 

A«w  been  a  capital  oftnet  tnuUr  Ike  eld  Jaw,  and  Iktrwfim  Kat 

M  Uyer  Iramperlalian  far  life. 

Feeblea  waa  indicted  on  several  chargea  of  forgery. 
He  pleaded  guilty  to  the  third  charge,  which  was  thai 
of  forging  the  names  of  parties  and  witnetaea  to  a 
bitii-hond,  lodged  for  him  with  the  Sheriff-clerk  of 
Purfarsfaire,  in  consequence  of  which  be  was  libersted 
from  the  jail  ofForfar,  in  which  he  had  been  confined 
on  a  charge  of  forf^ery,  theft,  and  aasault.  The  other 
chargea  in  the  indictment  were  passed  from. 

Tie  Lord  Juttke-Cltrk  uid,  tbat  he  did  not  tbink  (he  crima 
to  H  hich  the  pnwner  htd  pleidrd  guilty  was  lucb  ti,  before  tbe 
lute  Stalute,  could  bave  been  visited  wfth  a  capital  puniibmeut, 
and  Iherefore  they  were  relieved  from  tka  necewity  of  pro- 
iiouiiriTigicnlenceortranBpQrtalion  for  life.  But  tbe  sentEnce 
cbuld  uol  be  IcM  ihiii  trnnBiiortalion  for  eeren  yean. 


£ard  Gillia  eoncttrrrd. 

Sentence  accordingly. 

Jci.  Shaw  Stewart,  Ad.-Dep._..4K.  Maekeotie.~[S.i).] 

COURT  OF  SESSION. 


INNER-HOUSE. 

nth  May  1634. 
No.  S87. — Claod  Girdwood  A  Company,  Puriutrt, 

V.  John  Wilson  &  Others,  D^tndert. 
Froceis — Decree  in  Absence — RediKti«)— .f*  mcMipMRldr. 

era,  prenounctd  hj/  df^uk,  opened  up  in  ■  redvaiait,  wMnl 

paifimt  ofeipeiuei. 
Landlord  and    Tenant— Hypothec— OrcHnutaBcei  in  kIkI 

machinery  eold  In  a  lawni,  and  placed  frjr  him  in  the  premiMt, 

bnl  efltrwmrdt  re-acquind  bg  the  mOen,  found  netlaie  ntiM 

lo  the  UfuHonTi  kgpoihec. 

The  late  James  Wilson,  son  of  the  defender  John 
Wilson,  was  proprietor  of  a  cotton-mill  to  Glasgoir, 
which  was  agreed  to  be  let  to  John  M'Leod  for  thir- 
teen years  fromandafterWhitsanday  1819.  Awrlt- 
ten  lease  was  prepared,  but  was  never  aigned.  la 
April  1819,  the  pursuers  said  cerUin  engines  to  Mic- 
Laod  for  £tl8.  These  engines  were  intended  by 
M'Leod  to  be  used  in  the  mill,  and  were  deposited  by 
htm  therein  ;  but  his  a£hirs  having  gone  into  disorder, 
he  found  himself  unable  to  implement  the  lease,  or  to 
pay  for  the  engines.  In  Jnly  1819,  a  transaction  w*s 
said  to  have  been  entered  into  between  tbe  porsoen 
and  M'Leod  and  his  creditors,  by  which  it  waa  agreed 
that  the  pnrauera  ahould  take  back  the  engines.  la 
the  meantime,  Wilson  let  the  mill,  by  written  missives, 
to  one  M'Fhail,  for  thirteen  years  from  and  after 
Whitsnndav  1820 — the  rent  up  to  that  term  having 
been  paid  by  M'Leod;  and  the  pursuers  agreed  with 
M'Phail,  that  if  he  became  the  tenant  be  ahould  al» 
become  the  purcbaier  of  the  engines,  in  place  of 
M'Leod.  M-Pbail  being  unable  to  implement  hit 
obligations,  Wilson  raised  an  action  against  him  be- 
fore tbe  Sheriff  for  £250,  as  the  rent  from  Whitsun- 
day 1820  to  Whitsunday  1821,  and  obuined  decree; 
but  on  an  advocation  being  presented,  this  decree  wsa 
abandoned.  Being  unable  to  recover  from  M'Fhail, 
Wilson,  in  May  1821,  applied  to  the  MagiHtrates  of 
Glasgow  for  sequestration  of  the  engines,  an  being  the 
property  of  M'Leod,  who,  he  alleged,  had  not  been 
liberated  fVom  the  tease,  aUhoagh  tlie  suhjecta  had 
been  letto  M'Phail  with  M'Leod'a  approbation.  This 
application  waa  not  intimated  to  the  pnrauera,  and  on 
26th  May  l82l,  the  Ma^strates,  having  preVioutl; 
awarded  sequestration,  granted  warrant  fornaleita 
prevent  which  the  putsners  applied  for  an  interdict. 
Answers  were  lodged  for  Wilson,  and  compearaaca 
made  for  Pollock,  Gilmonr  &  Company,  to  whom 
M'Leod  had  conveyed  hia  estate,  in  relief  of  their  cao- 
tionary  obligation  for  his  composition.  A  great  deal  of 
litigntion  ensued  on  theqoestion  of  interdict,  both  in  the 
Inferior  Court  and  in  the  Court  of  Session,  but  it  vaa 
ultimately  found,  on  2d  Match  1827,  that  it  was  lo 
be  held,  us  in  a  question  with  Pollock,  Gilmour  and 
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bid  in  the  meantime  been  lold,  ftnd  the  price  depo- 


Conpuf,  that  tlia  pnrtaen  bwl  ra-acqnired  the  prO' 
ptrtf  of  the  michinery  in  qneation,  nd  therefore  that 
An  nacfalnerf  fell  to  be  delirered  to  tbem,  "  rab- 
JKt  to  the  dsim.  of  the  landlord  on  aeoonnt  of  hie 
kjpotheo,  if  Bocb  efaajl  be  found  to  exiit ;"  and  thii 
I  to  the  bvpothec,  ires  remitted  to  the 
'  whose  But 

'  "«  pri 
n  the  hands  of  the  cleric.  James  Wilson  bar' 
itg  died,  a  minute  was  lodged  on  5th  Jane  1827,  for 
Jshn  Wilson  and  others  as  his  heirs,  sistinr  them- 
ttlres  ia  the  process.  These  parties  thereafter,  hy 
•rder  of  the  Magistrates,  put  in  a  claim,  statin;  the 
pDDDds  of  their  case,  which,  on  Ist  January  IBSS, 
*u  ordered  to  be  answered ;  but  no  answer  having 
b«a  lodged,  decree  by  defnalt  was  pronounced  against 
tbeponuers  on  16th  and  SSth  April  1826.  This  de< 
eras  was  extracted,  and  the  money  aplifted ;  bnt  on 
Kd  Jnly  I82H,  the  porsuers  bronght  the  present  ac- 
lisB  of  redaction  of  that  decree,  and  pleaded — 1.  That 
rtoaght  to  be  opened  up,  as  having  been  pronounced 
isstMence,  and  as  incompetent,  in  recpect  that  on  the 
npposittan  that  James  Wilson  had  right  to  the  an m 
is  (|Qestion,  that  snm  now  belonged  to  bis  execaton, 
isil  not  to  his  heir*. — II.  That  M'Leod  was  not  the 
lissnt  for  the  Tear  from  Whitsunday  1820  to  Wfait- 
nnday  I82I,  the  rerhal  lease  to  him  being  inept  and 
ibaodoaed,  and  the  premises  haTing  been  let  to  Mac- 
Fbil,  against  whom  decree  had  been  taken  as  the 
tnuiL— IN.  That  the  property  of  the  machinery 
bring  been  re-acquired  by  the  pursuers  in  July  1dl9, 
nold  not  become  liable  for  the  rent  tbercaf'ter  in- 
arred  by  a  third  party. 

The  defenders  pleaded — I.  That  the  decree  could 
sot  be  held  to  hare  been  pronounced  in  absence,  and 
It  ill  erents  conld  not  be  opened  up  without  payment 
of  expenses. — II.  That  M'Leod  remained  liable  tn 
tke  defenders  under  his  lease,  which  bad  been  bomo- 
logited;  and  the  machinery  having  been  pnrcbased 
^bim,  and  deposited  in  the  premises,  became  liable 
lo  the  defenders'  hypothec  for  the  rent  from  Whit- 

Mndsy  1S20  to  Whitsunday  1821 III.  That  even 

nppoiing  M'Leod  to  have  been  liberated  at  Whit- 
Moaay  I8S0,  llie  machinery  in  qaestion  having  been 
contitiued  in  the  premises,  and  baring,  on  the  pursuers' 
own  showing,  been  sold  to  M'Pbail,  it  remained  liable 
lo  ibe  defenders'  hypothec. 

On  gist  January  18»4,  the  Lnrd  Ordinary  (Mon- 
okS)  prononuced  the  following  interlocutor  and  note  : 

"Tbe  Lord  Ordinnry  hiving  caniidned  (he  eloied  record, 
u  tk«  conjoined  ictions  of  reduction  and  idvocitian,  and  beard 
^tia'  proeunton  thereon,  snd  tbereaficr  made  BTlzandum  : 
ndl  that  the  decree  eougbc  to  be  reduced,  pusiied  hj  dernalt 
rmf  inaudiia :  Findi  It  admilted  tbit  Jamet  Wilion,  the  originit 
jty  proprietor  of  tbe  lubjecU  in  question,  died  daring  the 
fanaer  dependence  of  the  ciuse  in  thii  Court :   Finds  tbut  ibe 
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■siMhrraui  truiteei  for  them,  wis  inept  md  incompetent 
•WMet  tbat  the  rent  which  it  tbe  ground  of  the  chum  of  hj- 
pwae,  arss  tent  long  put  due  it  tbe  deitb  of  tbe  said  Jimea 
*3na,  ind  belonged  to  bia  executors,  and  that  it  it  sdmittad 
net  the  iiid  John  Wilion,  junior,  wii  not  bis  vitcucur,  and 
olkr  parties  have  been  lialed  in  thie  proceiB  as  iht  ifxcculori 
■osfinntd  of  tbe  lud  Jimei  Wilson :  Tbereforc  reduces  tbe 
int  dsUeaged,  to  tbe  effect  of  sdmitting  all  patties  to  tbe 


diseunion  of  tbnr  rifthla ;  and  In  the  BitraeBtron,  sdrorotes  Ibe 
ciu«e ;  holdi  tbe  proper  psrtiee  oi  now  sifted ;  and  on  the  merilH, 
F^nd*  that  it  bai  been  finally  determined  bf  tliis  Coint,  ihlt 
the  machinery,  the  value  of  which  ia  now  in  quexlioii.  rMnxiiml 
the  property  of  the  pursuers  el  the  dale  of  Ibe  itsuea  joined  In 
thne  conjoined  pruceisei ;  and  (inds  that  the  defendera,  now 
duly  lilted  as  repreienling  the  deeensed  Jnmei  Wilaon,  bare 
failed  to  inetnict  any  Ugil  claim,  by  right  of  bypotbrc  or  olber- 
wise,  to  the  machinery,  or  Ihe  proceeds  thereof  in  the  hnnda  of 
the  deik  of  the  Inferior  Court :  Therefore,  finds  that  tbe  pur- 
aoers  are  entitled  to  receive  tbe  price  of  the  said  machinery  as 
now  lying  in  tbe  hands  of  Ihe  said  clerk,  and  reduces,  decerns, 
and  derlarei  to  thii  effect  accordingly,  in  terms  of  tbe  libel : 
Finds  the  pursuera  entillrd  to  some  expenses,  but  in  tbe  circum- 
■tinees,  finds  that  the  account  must  be  subject  to  very  con- 
■idenble  modification,  and  before  annwer,  remits  tbe  account 
when  lodged,  to  tbe  auditor  to  be  taxed. 

"  Note. — If  tlierc  had  been  no  plea,  but  tbst  the  decree  was 
in  abtence,  or  by  default,  expenses  mu^t  have  been  paid  befors 
reponing.  But,  aa  it  is  clear  tbnt  tbe  application  wss  by  a 
jnrty  having  no  title,  tbe  proceedings  were  plainly  so  inept  ai  to 
ezelude  such  a     '  '         "    -■  -  -    --.-    -i  -    -i <-   — 


On  Ibe  m 


I,  tbe  case,  though  per- 


billy  agreed  to ;  but  though  the  lease  w 
never  signsd.  M'Leod  took  possetiion,  and  acknowledged  him- 
self ai  tenant  till  Whiuunday  IfrJO,  at  which  term  he  paid  tbe 
E receding  rent.  Tbe  purauen,  in  contemplation  of  the  lease, 
ad  sold  to  him  valuable  property  in  machinery.  But  be, 
relenting  from  the  lease,  or  failing  in  circumataiices,  desired 
to  be  relieved  from  tbe  bargain  ;  and  it  was  by  solemn  pac- 
tion extinguished  in  July  1819,  as  found  by  tbe  Court  In 
tbe  meantime,  the  machinery  had  been  deposited  in  the  pre- 
mises. But  M'Leod  being  unable  to  go  on,  the  landlord  trans. 
acted  for  a  surrender  of  tbe  le^se ;  and  there  ii  no  question 
tbat  the  premises  were  new  let  to  M'Phsii  so  early  as  February 
1820,  wilh  an  entry  at  Whitsunday.  The  defenders  say  that 
they  did  not  then  liberate  M'Leoo;  but,  beiidei,  that  their 
poiver  to  bold  M'Leod  aa  under  a  lease  for  years,  where  con- 
fessedly there  was  no  signed  writing  by  either  party,  maf  well 
bedoubtedj  the  very  making  of  the  arraiigcraent  with  M'Pbsil 
liberated  M'Leod,  and  there  is  no  evidence  of  sny  qualification 
made,  even  if  it  were  shown  tbat  he  was  a  party  to  it.  And  tbe 
acting  on  the  lease  to  M'Pbsil,  by  sn  action  for  tbe  very  rent 
which  is  here  claimed  ii  due  by  M'Leod,  appears  lo  tbe  Lord 
Ordins^  to  be  conclusivs  evidence,  that,  after  Whitsunday 
1820,  IVIr  Wilson  had  ceased  to  consider  M'Leod  as  his  tenant 
in  env  sense.  It  does  not,  therefore,  appear  to  be  at  all  an  essen- 
tial element  in  this  ease,  whether  M'Phail  nas  actually  bound 
Bi  tenant  under  a  lease  for  thirteen  years.  Tbe  defender  ot. 
tained  decree  against  him ;  but  he  let  it  drop  on  advocation. 
Tbe  question  is,  whether  any  leiae,  as  for  the  year  from  Whit- 
Sunday  1820  to  1B3I,  subsisted,  or  was  maintained  aa  against 
John  M'Leod ;  and  this  cannot  be  reasonably  maintsined  in  tha 
face  of  Wilson's  proeeedlngB.  It  was  separately  maintained  to 
Ibe  Lord  Ordinary,  that,  assuming  M'Phail  lo  have  been  tbe 
tensnt,  the  bypotoec  was  cSeclunl ;  because  the  puisuen  bad 
either  sold  to  him,  or  given  him  possession  of  the  goods  on 
hire.  The  Lord  Ordinary  thirikit,  1.  That  this  is  changing  the 
case,  contrary  to  the  stale  of  the  record.  2.  That  no  claioi 
ever  was  mude  in  the  Inferior  Coart  on  this  footing,  and  ibst 
the  proeesa  of  sequestration,  as  for  tbe  debt  of  M'Leod,  cannot 
possibly  cover  it.  3.  That  it  is  nnt  well-founded  in  itself,  un- 
ieu  it  were  proved,  contrary  to  ell  the  easential  averments  of 
the  defenders,  tbst  tbe  goods  were  eitber  sold  or  hired  to  M'Pbail, 
on  the  supposition  of  his  being  in  actual  possession  as  tenant  of 
Ihe  premises.  The  defenders  seem  to  make  two  serious  mis- 
lakes  in  the  argument.  They  assume,  that  unless  M'Pbsil  can 
be  shown  to  have  been  absolutely  bound  to  tbem  as  tenant  from 
Whitsunday  1 6iO,  M'Leod  could  not  be  libented.  But  lliis  is 
an  error.  Tli«  documents  may  prove  that  tba  one  was  under- 
stood to  be  liberated  ( there  being  no  concluded  contract),  thougb 
s  question  might  be  raised  as  to  tht  other's  obligation.    But  they 
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tentnt.  Tbert  i*  clearly  no  ground  for  ihit  In  law.  There  ii 
no  evidence  of  eilher  m  ule  or  m  hirinf(  ro  MPbuL  Bnt  it 
may  be  tbat  M>Pli>ilhadDOpo*K»ioTi.  Wbat  n  the  inrerence? 
Simply  (hat  Wilion  had  run  himself  into  a  scrape  in  nrgoda- 
ling  witb  two  bad  lenintp.  Should  the  puriuen  loie  ihdr  de- 
clared properly  berause  of  any  lucb  error?  The  renult  would 
be,  that  the  properly  was  not  effertunlly  let  for  ihe  yearin  quea. 
tion,  luid  consequently  nn  hypolhf  c  rould  exist ;  thuugh  by  acci- 
dent tbe  goods  lay  under  deposit  witbin  tbe  premiaea.  The  Lord 
Ordinary  thinka  that  some  expenses  must  he  found  due  to  the 
prcTiiling  party.  But  the  grounds  on  wbich  djiefly  he  finds  that 
there  must  be  very  considecabie  modification,  ere;  I.  That  the 
pnraners,  by  leating  their  goods  in  the  premiiea  of  Wilson  for  to 
long  a  period,  gsTC  oci'aeion  to  the  difficult  and  perplexed  quea. 
tiona  aince  raised ;  and  2.  That  by  tbe  failure  of  their  agent  to 
nppcar,  and  state  the  objection  to  tbe  title  in  the  Inferior  Coiirt> 
serious  expense  was  occnsioned  to  tbe  defenders,  which,  though 
he  does  not  think  that  they  can  be  justly  required  to  pay  it  be- 
fore being  reponed  against  a  decree  ao  incompetently  taken, 
ought  reasoitably  to  be  considered  in  the  ultimate  settlement  of 
the  whole  Question  of  eipentes." 

■  Tbe  derenclei's  reclHimpd,  and  pleaded,  inter  alia. 
That  there  iras  rio  cvideni:e  that  the  date  at  which  tbfl 
jitir>aerti  re-acquircd  tbe  properly  yr^i  July  1819,  and 
the  defenders  alleged  that  it  wa*  auhsequent  to  Oc* 
tober  1520,  b  proof  of  which  ought  to  be  allowed. 
The  interlocutor  of  2d  March  1827  was  decigire  only 
jn  n  question  with  Pollock,  Gilmour  and  Cumpany. 

The  Court 
"  Recti  tbe  interlocutor  reclaimed  against,  in  so  far  as  it  findi 
the  pursuers  entitled  tu  rei^eive  the  price  of  the  machinety  from 
the  clerk  of  (he  Inferior  Court ;  but  adhere  thereto,  fuwiif  uJfra, 
and  refute  (he  dei-iie  of  the  reclaiming  nule ;  and  in  respect  it  is 
admitted  on  the  record  that  the  defenders,  on  the  12tb  May 
1828,  uplifted  from  the  clerk  of  (he  Inferior  Court  ^£304,  being 
tbe  price  of  the  mscbincry  which  bad  been  consigned,  decern 
against  the  defenders  siid  respondents,  for  payment  to  tbe  pur- 
■aen  of  tlie  foresaid  iiioi  of  £%4.  with  interest  thereof  from 
und  after  the  2<4th  day  of  April  I8J8  till  paid ;  find  the  pursuer* 
entitled  to  additional  expenses, "&c. 

Firat  Division,— Lord  Ordinary,  Moncreiff,  —  ,*ct.  Keay  and 
Pyper;  Macmlllan  &  Oram,  W.S.,  Agents.— ,^il.  Rutherfnrd 
and  Monteitb ;  Hamilton  &  Cooper,  W.  S.,  AgenU.— Mr  Bell, 
Clerk.- [U.fl.]  > 


Ulh  May  183*. 

No.  288.-JoHN  Walker's  Representatives,  Pur- 

tuert,  V.  Andrew  Speirs,  Defender. 

Bill  of  Exchange— Stamp— .^R  aclion  fur  Ihe  eonlmit  of  a  till, 
nrilten  an  a  vrang  ilamp,  diimuted,  allAtugll  lie  defenitr  ad- 
nilleif  on  oath  that  he  had  ligned  Ihe  bill/or  the  BCcommadaliim 
_^a  co-acceptor. 
The  pursuer!  brought  an  action  against  the  defen- 
der for  a  debt  of  £1(H,  and  interest,  which  hsd  been 
leut  by  Walker  to  Robert  Henderson,  and  for  which 
Henderson  and  the  defender  granted  a  bill  to  Walker, 
■t  twelve  months'  date,  on  2d  Jane  1826.  Tbe  de- 
fence was,  that  the  bill  was  null  ander  the  stamp 
laws,  being  written  on  a  4s.  6d.,  instead  of  a  5s. 
stamp;  and  therefore,  that  the  debt  could  only  be 
proved  hj  the  defender's  oath.  In  their  condescen- 
dence tbe  pursuers  stated,  that  the  bill  was  written  by 
the  defender,  and  there  was  reason  to  believe  that  he 
had  ptirposely  used  a  wrong  stamp,  and  given  it  to 
Walker,  who  was  an  old  man,  and  ignorant  uf  stich 
tnnsaclions,  but  there  were  no  allegutiuns  of  this  sort 
in  the  summons.  I'he  pursuers  referred  the  constitu- 
tion of  the  debt  to  tbe  oath  of  the  defender.    The 


commissioner  allowed  the  bill  to  be  shorn  to  the  de< 
ferrder,  and  qneatioos  to  be  put  relative  to  it,  but  re. 
served  tbe  objections  to  this  conrae  of  exsminalion 
for  the  decision  of  the  Lord  Ordinary.  In  hit  de- 
position,  the  defender  admitted  having  signed  the  bill 
for  tbe  accomtiKjdatiun  of  Henderson,  whe  was  to  get 
the  amonnt,  although  the  defender  did  not  see  him  re- 
ceive it.  His  answers  to  other  questions  were  vagus 
and  evasive. 

The  Lord  Ordinary  fCorehnuse),  on  I4th  Janssry 
1831,  pronounced  the  following  interlocutor  and  iioU : 
■  "  The  Lord  Ordinary  having  conBidered  the  record,  depoailios 
of  the  defender,  Andrew  Speirs,  and  ubole  proeess,  and  hnrd 
counsel  far  the  parties.  Sustains  tbe  defences,  assoiliiri  ibe  de. 
fender,  Andrew  Speirs,  but  finds  no  cxpensea  due,  and  dnerut : 
reserving  action  to  the  pursuers,  if  they  shall  be  so  adriicd,  upon 
the  head  of  fraud,  and  to  the  defender  bis  defence  against  ttc 

•'  Note.  — Thia  case  is  essentially  different  from  tlist  of 
Cblistie  ■>.  Henderson,  June  19,  1B33,  on  which  the  pursuers 
icly.  In  Christie's  case  the  bill  was  inJispniably  a  valid  obliga- 
tion before  tbe  sexennial  prescription  bad  run,  and  after  that 
period  it  was  a  document  which,  althoogh  it  conld  not  be  tin 
ground  of  action  or  diligence,  was  neverthelesi  an  adminicle  of 
evidence,  wbich  might  be  coneidercd  by  tbe  Caurt,  and  used  to 
eiplnin  the  deposition  of  tbe  suspender.  In  this  cose  there  his 
no  obligation  contracted  by  Speirs  ;  for  though  he  admin  be 
signed  Ihe  bill  libelled  on  as  an  acceptor,  (be  drawer  at  tbe  linie 
knew,  or  must  in  law  be  held  to  have  known,  that  Speiri  did 
not  thereby  become  bound  to  pay  it,  as  it  was  not  wriiten  on  the 
proper  stamp.  Further,  this  bill,  in  terms  of  tbe  Stamp  ArU 
cannot  be  used  in  evidence  in  any  shape,  or  even  looked  at  by 
the  CoirrL  The  depostcioa,  (berefore,  inatead  of  prurlnii;  the 
constitution  of  an  obligation,  proves  that  no  obligation  was  con- 
stituted against  Speirs  by  the  bill.  It  is  possible  that  a  ease  of 
fraud  might  be  made  out  against  Speirs.  or  of  conspincy  be- 
tween bim  and  Henderson,  to  circumvent  Walker,  and  damsges 
awarded  on  that  ground  ;  but  the  question  in  that  shape  unnol 
be  tried  under  the  present  record.  It  ia  a  ease  of  great  hiH. 
ship  on  the  part  of  Walker's  representatives,  but  such  cawa 
daily  arise  under  the  operation  of  the  Stamp  Acta.  There  are 
circumstances  attending  the  transaction,  however,  which  debal 
any  elaim  for  eipenaes  of  process." 

Tbe  pursuers  reclaimed  on  tbe  merits,  and  the  de- 
fender on  the  point  of  expenses;  but  the  Court  wers 
all  clear  that  the  objection  on  the  stamp  laws  (vai 
fatal,  and  rendered  it  incompetent  to  refer  to  the  bill 
in  any  shape,  and  that  there  was  no  relevant  cmc  of 
frand  set  forth  in  the  summons.  They  therefore  ad- 
hered, with  expenses  since  the  date  of  the  Lurd  Or* 
dinar y's  interlocutor. 

First  Division. — Lord  Ordinary,  Corebouse. — j4et.  Robert 
Thomson  ;  James  Duncan,  W.  S.,  Agent.— <fft.  Wilson  (  Wit 
liam  Wallace,  W.S.,  Agent.— Mr  Holland,  Clerk— [G.i^.j 


lUh  May  1834. 

No.  289. — Andrew  Robertson,  Purtuer,  v.  Cuakus 
TVHIE  &  Cadtionehs,  Defendert. 

Relief — Stamp — Messenger — Cautioners — Process — A  aui- 
unger  iaviHg  returned  an  eircallon,  beariag  that  a  ckarge  hed 
been  left  aiih  the  debtat'i  icfmbI,  irAen  it  teoM  tent  nclatei  ia 
a  letter  I  and  Ihit,  after  impriionme'il,  hating  been  rtifncei-u 
falte,  ^c.  and  damagei  found  due— Held.  J.  Thai  Ihe  ■wurt- 
get't  caulioneri  vrre  liable  in  relief— II.  Srvtral  billi  fnn 
varioue  parliet  htning  been  anlgnedis  one  deed  nnif  one  Uafip, 
the  creditor  Dal  entitled  to  appropriate  the  Uamp. — ///■  Pr»- 
ceWnre  ailed  in  Ihe  aelion  of  telief  till  the  action  of  redtciion 
wit  tliipoted  of. 

In  1817,  Charles  Watson  and  Thtniiw  Smitloo 


.yGodt^le 
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Kceepted  a  bill  for  £25,  8s.  to  Janet  Pirnie,  which 
wu  afterwards  duly  indorsed  for  valae  to  Camoron 
and  Bisset,  ngento  in  Dunkeld  for  the  Perth  Union 
Bank.  HaTiiia;  been  protested  for  non-payment,  it 
«nd  two  other  hlls  cani«  into  the  bands  of  the  pur- 
suer, on  S3d  Jannary  1833,  an  a  creditor  of  Caioeroa 
and  Bistet,  by  assignation,  extended  on  a  £l,  iSs. 
atamp.  The  bills  were  separately  narrated.  Dili- 
^nca  having  been  raised,  Charles  Tyrie,  messenger 
(»  Dunkeld,  was  entraited  to  give  the  charge  in  April 
1831.  The  execution  bore,  that  a  copy  of  it  had  been 
lefi,  in  the  presence  of  two  witnesses,  with  Watson's 
•errant,  while  in  fact  it  was  sent  in  a  letter.  Watson 
on  this  execution  was  denounced  rebel ;  and  letters 
uf  caption  having  heeo  issued,  he  was  imprisoned. 
He  presented  a  bill  of  snspension  and  liberation,  on 
the  ground  that  the  execution  yfa.%Jaltt,  and  also 
setting  forth  titat  the  debt  was  not  due,  and  that  the 
assignation  was  nail,  as  being  a  conreyance  by  tmo 
parties  [Cameron  and  Bisset),  executed  on  one  stamp. 
After  the  letters  of  suKpension  were  expede,  an  ad- 
ditional stamp  was  affixed.  Watson  then  raised  a 
reduction  of  the  execution  against  the  pursuer,  and 
the  me^enger  and  lita  cantionen,  defenders,  conelnd- 
ing  for  damages  for  wrongous  imprisonment.  The 
messenger  and  his  cautioners  made  no  appearance, 
and  decree  of  reductiouj  with  expenses  and  damages, 
wan  pronounced.    . 

On  the  19th  Jannary  1S33,  the  reasons  of  saspen- 
sion  were  sustained,  in  respect  of  the  decreet  of  re- 
duction ;  and  the  pursuer  then  hrooght  the  present 
action  of  relief  ana  repetition  against  Tyrie  and  his 
cautioners,  pleading — The  sums  of  money  abore  de- 
scribed haTing  been  lost  and  disbursed  by  the  pursuer, 
in  consequence  of  the  default  of  Charles  Tyrie  in  his 
dut^  as  a  messenger,  and  of  the  reduction  of  the  exe- 
cution returned  by  him  at  the  instance  of  the  said 
Charles  Watson,  the  said  Charles  Tyrie  and  his  cau- 
tioners are  liable  to  the  pursuer  in  relief  and  repeti- 
tioo  uf  the  sam&  Answered — I.  The  asxignation 
executed,  or  alleged  to  have  been  executed,  by  Cameron 
and  Bisset,  and  by  James  Cameron  as  an  indiridual, 
in  farour  of  the  pursuer,  was  invalid  under  the  SUmp 
Act,  at  the  time  when  W^utson  was  imprisoned  an  the 
diligence  nf  the  pursuer. — 11.  This  was  a  fatal  objec- 
tion to  the  whole  train  of  diligence  which  the  pursuer 
had  raised  against  Watson,  and  was  a  relerant  ground 
of  suspension  and  liberation  without  a  reduction.— 
III.  In  consequence  of  this  objection,  the  pursuer 
could  take  no  benefit  from  any  part  of  that  diligence, 
nor  could  be  take  any  benefit  from  defending  the  dili< 
gence  against  the  other  objections  taken  to  it. — iV. 
The  pursuer  is  not  entitled  to  claim  from  the  defender 
tbe  contents  nf  the  original  bill  of  £35,  in  respect  the 
said  bill,  if  duly  rested  in  the  pursuer,  has  nut  been 
lost  to  him  by  any  part  of  Mr  Tyrie's  c<mduct ;  and 
in  respect  the  pursuer's  diligence  has  proved  abortive 
in  consequence  uf  the  nullity  of  the  foresaid  assigna- 
tion.^— V.  The  pursuer,  in  whuKe  possession  the  exe- 
cution of  charge  was,  and  by  whom  it  was  produced, 
was  in  malnjide  to  allow  decree  nf  certiScation  to  go 
out  against  it,  and  he  is  answerable  tu  the  defender  fur 
ihe  subseiiuent  procedure. — VI.  The  pursuer  is  not 
entitled  to  demand  frum  the  defender  atiy  of  the  sums 


t  present  acttun,  In  respect  the 


coNctuded  for  i  _ 

whole  loss  has  been  occasioned  by  the  defect  of  his 
own  titles  on  tho  one  hand,  and  Lis  own  improper 
condnct  in  these  actions  on  the  other. 

Lord  Medwyn  on  Slal  January  1834,  pronounced 
this  interioGBtor  :— 

"  Hsving  resumed  consideiatlon  of  the  debate,  and  sdvUed 
the  proreu — Finds  that  tbe  defender  T^rie  hiiTiiig  been  eoi- 
plojed  t>y  the  panuer  to  execute  diligence  agunst  Chsrln  Wit- 
son,  returned  an  execution,  ataling  that  the  charge  nil  left  at 
bii  dwelling.houie  with  a  lemnt ;  FinJi  that  Watson  having 
been  incatceraled,  brought  a  luapetiaion  and  liberation,  aod 
among  other  teaaona.  stated  that  the  charge  had  been  sent  iii  a 
letter,  which  was  produced,  >o  that  the  execution  wai  fiilEei 
Finds  chat  Watson  then  instituted  a  proceia  of  rcduclion  against 
the  pursuer,  si  well  aa  Tyre  and  hil  cautioners,  in  which  hs 
called  for  production  sad  reduction  of  the  bill  and  auigualion 
of  it  ill  favour  of  the  pursuer,  aa  n'ell  as  of  ibe  diligence  and 
executions,  on  tbe  ground  that  th«  debt  wsa  not  due,  that  tho 
aasignation  »aa  not  duly  stamped,  and  that  the  execution  waa 
hlie :  Finds  that  the  pursuer  called  upon  the  defendeta  to  ap- 
pear and  defend  the  execution,  while  he  would  aupport  the  va- 
tidiljrorihe  debt  and  usignatioo,  but  they  declined  to  appear, 
and  decreet  of  certification  cuiura  nan  prodiala  waa  pronounced 
against  them  ;  and  the  pursuer,  having  satisfied  tbe  production 
aa  to  the  bill  and  isaignation,  was  appointed  to  lodge  defences  : 
Finds  Ibat  Watson  then  obtained  an  interlocutor  in  the  suspen- 
aion  suspending  the  lellerti.  '  in  respect  of  the  decree  of  certifi- 
cation in  the  reduction  ;'  Finds  that  in  ibis  present  process  of 
relief,  allhongb  tbe  defenders  state  that  Watson  in  the  auspeo- 
aion  and  reduction  alleged  that  the  debt  waa  not  due,  Ibe;  do  net 
aaj  that  this  is  true,  or  offer  to  prove  the  truth  of  this  allegation  : 
and  therefore  that  no  proof  on  this  point  can  be  allowed :  Finds 
that  the  objection  to  the  asaigiiatian  is  not  well-foundcdi  in  re- 
spect Ibat  the  stamp  on  the  deed,  aa  it  originally  atood,  is  tuf- 
Eicient  to  support  tbe  assignation  uf  the  first  bill  contained  in  it, 
which  is  Ibe  bill  in  quesUon,  altbougb  it  would  not  be  effectual 
for  the  conveyance  uf  the  two  other  tiilli  by  a  aepuate  party : 
Finds  no  allegation  in  the  present  record  that  tbe  execution  of 
charge  was  correct ;  and  therefore  decerns  against  the  defenders 
in  payment  of  the  principal  suni  of  £25.  Bs.,  witb  iiitereat 
from  :{lst  July  1BI7,  together  with  the  expense  of  diligence 
thereon;  also  for  the  expenses  incurred  by  the  pursuer  in  tbe 
processes  of  suspension  and  reduction,  aa  wull  as  of  the  expenses 
decerned  against  him  in  favour  of  the  opposite  party:  Finds  ex- 
penses due  in  this  process ;  appoints  an  account  thereof  to  be 
given  in,  and  remits  the  aame,  when  given  in,  to  the  auditor  lo 
be  taxed,  and  to  report. 

"  tfeie If  tbe  defenders  had  appeared  in  the  process  of  re- 
duction to  defend  the  validity  of  the  charge  given,  Robertaoit 


this  pmcess  undertake  lo  maintain  and  prove.  The  de- 
fenders atate  that  the  bill  waa  passed  in  respect  of  the  objection 
lo  tha  stamp.  As  no  ralia  ii  assigned  by  ths  Lord  Ordinary,  ' 
this  cannot  now  be  ascertained  ;  but  it  is  much  more  probable 
that  it  was  in  consequence  of  Tyrie's  letter  produced,  which  at 
once  disproved  the  execution.  At  alt  events,  the  letters  were 
ultimately  auspended,  because  the  defender*  did  not  appear  to 
defend  thevslidily  of  tbe  execution.  For  ihe  ground  of  repel- 
ling the  objection  on  the  stamp  laws,  aee  Bell,  VoL  L  p.  322. 
Tbe  argument  so  strongly  urged  at  tbe  bar,  that  the  claim  ought 
not  lo  amount  to  tbe  lull  debt,  because  Watson  is  bankrupt,  is 
clearly  ill-fuunded.  — Cbailo  aud  Company  against  Msrsball, 
17lh  January  lei  I." 

The  defenders  reclaimed.     At  advising. 

Lent  JkUift-Ctetk  said,  he  saw  no  ground  for  differing  from 
the  Lord  Ordinary'a  interlocnior.  I'here  was  demonstrativa 
proof  that  there  was  no  intention  to  defraud  the  revenue.  A 
new  ftamp  had  been  af&xed.  The  doctrine  was  well  laid  down 
by  Mr  Bell  in  bis  text.  The  dictum  in  the  case  of  Perry,  nn 
in  point.  The  three  bills  had  been  granted  for  one  purpose.  Lord 
Lllenboiough,  in  a  case  of  relvase,  where  there  »'ere  tour  parties. 
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TepellcJ  nn  obicclion  on  Oie  Sump  Amm,  on  lltne  of  tite  putiM 
being  withdrawn.     He  woald  adbere. 

ImtiI  Clenlte  laid,  ll  iru  t\lrgei  (hat  tbe  bill  b«d  been  paid 
long  afo.  But  the  reduction  prucfedcd  on  the  ground  of  the 
execution  being  false  and  forged.  Defencei  bad  been  ordered. 
He  would  not  go  (he  length  of  tbe  Lord  Ordinary,  but  weuM 
rid  the  cai^  till  decree  waa  pronounced  in  the  priudpal  caiife> 
He  concurred  nilti  Lord  JuBtiee-CIerk  in  other  reipecta. 

Lordi  Cringlelie  4;  Utadouibank  wae  of  the  Mune  Opinion. 

Tlie  Court  pronounced  ibis  iDterlocntor  :— 

"  Adfaerp  to  the  lindir^  of  the  Lord  Ordtnar;  in  tbe  interlo- 
rutor  complained  of,  in  ao  far  aa  regards  the  obligation  of  relief 
founded  on  the  irregularitj  of  tbe  execution  by  the  menenger, 
Hiid  alto  in  so  far  as  ref^nrds  the  pleas  founded  on  tbe  Stamp 
.Acts ;  but  before  final  decemiturc  in  the  cauae,  remit  to  the  Lord 
Ordinary  to  aist  farther  procedure,  until  the  eetion  of  reduction 
Hi  tbe  initaner  of  Charlei  Wataon  baa  been  diacolsed  and  deter- 
mined, reierving  all  queationa  bi  to  expenaea  till  tbe  final  faane 
of  the  cause." 

Authorities.— Bell,  T.  p.  S22.  Cbatto  b  COmpanv*.  Mar- 
■hnll,  17th  January  1811.     Howell  v.  Edmunda;  1!  EaiL  p.  5. 

Second  Divi lion. —Lord  Ordinary,  Medwyn. — Jet.  Wood 
and  Macdougal)  George  Monro,  S.S.C.,  Agent — Jti.  H.  J. 
Robertson;  James  Buraeaa,  S.S.C,  Agent— Mr  Thonuon, 
Clerk.— [J.  )*■.«.] 


lUh  May  I8S4. 
No.  200. — Thomas  Watsom,  Sutpender,  v.  Jobk 
Gardhkr,  Retpondent. 
Frocesa — Kipenaei — A  pari;/  hating  bnugkl  a  luiptmien  ef  a 
cherft,  inter  alia,  en  tki  ground  Ihal  itire  oat  an  emr  in  lA« 
tum,  and  no  dtduction  given  Jbr  partial  paymenu,  Iht   Lord 
OrdiHarif  iMiptnded  tht  leUert  le  tie  alenl  of  laid  pajimenti, 
and  .fband  the  rtipondtnt  liable  in  erpeiitei  lilt  the  ezpeding  af 
Ike  lelleri,  and   Iht   luipendrr   in   njwniei  after  that   dale — 
Opinion  etprntcd,  that  an  agreement  to  lake  pai/ment  ef  a  mm 
in  a  decree  bjf  tjtita^nuifi,  coMld  onljf  be  prt^ved  6y  writ  or  oath  f 
nnd  that,  in  the  eircvmHaneet  of  the  caie,  the  procedure,  after 
rainng  the  lettm,  vat  a  wan/on  mute  of  tht  etedilon'  monei/. 

Tho  lUipctider  was  charged  to  make  pByment  of 
the  RUiR  of  £31,  IB.  ]^.,  and  £1,  8a.  of  expenfe*,  in 
Tirtue  of  Iplteri  of  borning,  obtained  by  the  reipon- 
()ent  BKainst  him,  on  a  decree  of  the  Sheriff  of  Ren- 
frewahire,  dated  3d  Febraarf  1833.  The  aaspender 
maintained,  that  there  waa  an  error  to  tbe  extent  of 
£l,  nnd  that  the  cbarrer  agreed  to  take  the  nion«]^by 
Inatalmenti  of  £3  and  £4,  and  a  bill  for  the  balance. 
On  reneiving  partial  payments  of  £3  and  £4,  the  re- 
apondent  granted  the  snipender  the  following  acknow- 
ledgmentt : — 

"  Mr  Thomaa  Wataon.    Sib — You  have  thia  day  paid  to  me 
£3  In  MR  of  tbe  account  due  me.     YouraXrespectfullr." 
(Signed)   "  John  G*BDNia.— G/iMfow,  9th  UanA  1832." 

"  GlaigoK,  26t«  Werek  183S.  Sia— Mr  Thomaa  Wataon  baa 
paid  me  the  aum  of  £i  Sterling,  and  he  if  to  pay  tbe  renuinder 
by  this  day  fortnight,  and  alio  hia  bill  for  the  balance.  I  am," 
&e. 

The  «u(ipender,  haring  failed  to  pay  the  balance,  waa 
impriioned  on  a  caption  on  5th  May  1832,  and  liberated 
on  the  2.')th  NoTeinber  thereal^er.  On  the  24th  No- 
Teinb(*r,  he  hnd  raited  the  preient  proeeai  of  iDapeniion 
and  liberation,  pleading — I.  Tbe  decree  upon  vhicb  the 
diliKencecumplrtined  ufpruceeded,  besides  being  passed 
in  absence,  was  unjaU  and  nnfunnded,  in  respect  that 
the  usual  term  uf  credit,  four  montha,  had  not  expired 
when  the  action  was  raiaed,  and  the  decree  obtained 
in  tbe  Inferior  Court. — 1{.  Tbe  said  decres  was  ob- 


tuned  for  a  larger  nnn  than  oould  be  legally  demanded 
in  any  oTent. — III.  It  was  not  competent  or  l^il  !• 
enforce  tiiut  decree  in  the  circumsbinues  above  de. 
tailed,  or  to  enforce  payment  of  tbe  whole  sam  atoas 
time. — IV.  Tbe  snipender  was  nut  bound  to  grant  a 
bill  for  a  sum  including  the  ezpensea  of  the  said  de- 
cree, which  had  been  illegally  obtained,  or  the  dili* 
gence  thereon,  which  was  illegally  raised. — V.  In  m 
TJew  of  the  case,  or  in  the  circumstaoces  before  de> 
tailed,  was  it  competent  to  inoarcerate  the  complsieer, 
or  to  detain  him  in  prison,  without  giving  him  credit 
for  tbe  amount  of  the  partial  payment  which  had  beei 
made.  Answered — I.  The  snm  for  which  decree  wu 
obtained  being  ja«tly  dne,  and  the  decree  itself  beiag 
nncballenged,  the  charger  was  entitled  to  do  diligence 
thereon,  and  the  charge  given  was  regular  in  every 
respect. — II.  The  charger  was  entitled  to  ascribe  iba 
partial  payment  of  £3  to  the  expenses ;  and  tbe  entry 
in  the  jail  books  having  been  restricted  to  lest  tksa 
what  is  due  under  the  diligenoe,  and  the  snapender 
liberated,  be  has  obtained  all  the  legal  remedy  to 
which  he  ia  entitled,  and  the  letten  ought  to  be  foond 
orderly  proceeded  to  tbe  extent  of  what  is  trnly  dae. 
— III.  There  being  no  error  in  the  account,  aiul  oe 
agreement  having  oeen  made  to  take  themeneyby 
instalmentj,  there  is  no  ground  of  anspenaion  on  lAate 
beads. 

Lord  Mackenzie  on  8th  FelHuary  1834,  praooanced 
thU  interlocutor  :— 

"  Having  beard  paniea'  procnratora,  and  thereafter  conadend 
the  cloaed  record,  and  whole  process — Suspends  the  letten  to 
the  amount  of  £7,  and  fvead  ultra  finds  them  orderly  proeeeM, 
and  decema  ;  finds  the  auspender  entitled  to  expeaan  dovn  le 
the  expcdingof  the  letteia  of  sinpeation,  but  tbercsflar  finis  the 
charger  entitled  toeipensea;  and  ^points  both  parliatogiK 
in  accounta  of  theae  eipenaea,  and  when  lodged,  renita  to  tht 
auditor  to  tax  the  same  and  report:  Finds  no  otbet  eipusci 
due  to  either  party. 

"  Ifoie The  decree  leemi  to  have  been   nnotgectlDnaUt, 

the  four  months'  time  bring  only  for  payment  of  the  smoniit 
so  far  a*  due  For  goods,  and  no  attempt  hat  been  Maia  U 
open  it  np  in  any  form.  The  agreemaDt  to  tahe  piywcal 
M  a  sum  in  a  decree  by  intalmaata  aeamt  not  prova^t^  *■- 
cepC  by  writ  or  oath.  Thns  the  charge  also  sracats  DM  ek- 
jrctioiiable,  except  aa  being  without  deduction  of  the  partial  pay- 
ment made  before  It*  date.  Tbeo  there  seema  to  be  endtnct 
of  an  agreement  to  take  payment  ot£t  down,  jC3  more  in  fsw- 
teen  days,  and  abill  for  the  balance;  and  then  the  pwtbi  dif- 
fer. Tba  tnapender  says  be  offered  tbe  ^  and  the  hill,  sad 
that  the  charger  demanded  farther  the  capetises  of  the  «hak 
procedure,  even  the  erroneous  homing.  The  chsrgef  denies 
this,  ll  does  not  seem  worth  while  to  allow  proof  of  this,  nan 
it  is  undoabted  that  the  suspender  failed  afterwards  to  pay  er 
tender  any  sum  or  any  bill  of  exchange,  so  that  tbe  csptioe  Mtf 
restricted,  as  it  now  is  bv  the  Lord  Ordinary,  aeeaw  Mstjce- 
tionable.  The  excess  of  the  charge  and  esfttioB  appMis  to  hsve 
been  an  acndenul  error,  not  attempted  to  be  maiatained  by  As 
charger.  And  In  this  view  tbe  procedure,  after  raiiinf  the 
letters,  seema  a  wanton  waste  of  his  creditors'  money,  or  sa 
undue  attempt  to  lay  a  foundation  for  damages  beyond  what  tin 
reality  of  the  caae  afforded." 

Tbe  sntpender  reclaimed,  but  the  Conrt  luuai- 
moiuly  adhered. 

Second  Division — Lord  Ordinary,  Markeniie. — Act.  D. 
M-NeillandA.  M'Ndllt  CfaarieiFiaber,  S-S.!.'.,  Agent— A 
Jameson  and  Bobettaen ;  M'Lean  li  Oiffen,  W.S.,  Afsan.— 
Mr  ThonMW,  Cltik.— [J.  W.B.} 
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I6th  May  \^S^. 
No.  291. — The  Lord  Provost  asd  MaoistHates 
OF  EDiNBt'BaH,  Claimantt  in  the  Ranking  of  Sib- 
bald's  Creditors. 

Superior  and  Vasaal — A  tuptrtor  who  had  nbiaiHiii  dterte  of  At- 
ctaraloT  trritaiing  hii  vaaaFi  right  ob  non  lolucum  Mnanrm, 
lield  fs  ItaM  loit  alt  claim  aeairtu  lie  taital  for  arreart  of  feu- 
iluty,  but  to  hane  a  good  claim,  iit  the  ci'cumlancei,  fir  tht 
lomiioiilion  Drl  an  fnlry  vhicli  Ihi  Baalil  had  agreed  lo  late  out, 
otihough  the  charier  aid  taiinr  !thi  exptnie  of  whir.h  hcul  been 
paid  bff  the  taualj  remained  in  the  handt  of  the  tuperiar. 

In  1812,  the  late  William  Sibbald,  meruhant  in 
X^eith,  feued  from  the  1'own  of  Edinburgh,  certain 
bnildtng  areas  adjoininfT  the  Wei  Duck*  nt  Leith,  at 
the  yearly  feu-duty  of  £236,  18.  3.  By  the  fen-con- 
tract,  the  entry  of  heJn  and  lingular  «ucceison  waa 
taxed  at  double  feu-duty,  and  the  heirt  were  taken 
bound  "to  enter  within  year  and  day  after  the  de- 
ceue  of  the  vainal  who  waa  lait  infeft, '  and  diaponees 
Aa  enter  by  charter  of  rMiffnation,  and  he  infeft  there- 
on within  three  montht  aner  the  date  of  their  pnr- 
cbasei, 

■'  and  that  tlcbough  their  author  may  be  then  in  Ufit,  an;  law 
or  practice  to  the  contrary  nolwilhi landing,  the  TUsaU,  wbetbcc 
bcira  or  tingutar  aaccMMK,  alwap  piTing  op  tbe  whole  bjgone 
fea-dntiei  and  otbeti  wblrh  may  bappen  to  be  duB  at  the   ' 


By  a  anbiequent  clanve  it  was  stipnlated,  that  a 
failure  on  the  part  of  the  tsssbI  to  implement  the 
contract  ihonld  infer  a  forfeiture  of  the  feu  right, 
Trbich  should  in  that  caie  rerert  to  the  superiors,  as 
if  it  had  nerer  existed.  Mr  Sibbald  was  tnfeft  on  this 
contract,  and  erected  eeruin  houses  on  the  areas  at 
a  eoniiderable  expense.  He  died  In  1817,  baring 
conreyed  all  bis  property  to  trustees  by  a  family  set- 
tlement. His  means  were  at  this  time  sBpposed  to 
be  ample,  bat  they  afterward*  torned  oat  to  be  ereat- 
jy  deScient.  There  itere  two  years'  feu-duty  doe  at 
the  time  of  Mr  Sibbald'sdeath.  The  trostees  harir^, 
two  or  three  years  thereafter,  applied  for  an  entry, 
the  Magistrates  insisted  on  payment  of  the  arrears 
of  fea-auty,  hat  the  trustees  were  only  able  to  pay 
£400  to  aecoant.  The  draft  ef  a  charter  was  there- 
Dpon  rerised  by  the  n^nt  for  the  trusteet— executed 
on  1st  March— in  feftment  expede  thereon  on  16th 
Marob,  and  registered  lOth  April  )B20.  The  infeft- 
nent  was  taken  by  the  city  clerks,  In  rirtne  of  the 
clause  to  that  effect  in  the  fea-contraot,  and  intima- 
tion made  that  the  deeds  (the  expense  of  which  was 
defrayed  by  the  trustees)  would  be  delivered  up,  on 
payment  of  the  arrears  of  feu-duty,  and  the  composi- 
tion. It  baring  been  discovered  that  Mr  Sibbald's 
estate  was  considerably  involred,  diligence  was  used 
by  several  creditors,  and  in  1820  rarions  processes  of 
naltiplepoinding  were  raised  relative  to  particular 
parts  of  the  funds,  also  a  general  process  of  multiple- 
poinding  and  exoneration  at  the  instance  of  the  trus- 
tees i  and  in  December  I8SI,  the  creditors  brought  a 
proceisof  ranking  and  sale  of  Mr  Sibbald's  heritable 
estate  (iaclnding  the  iubjecta  feaed  from  the  Magis- 
trates), which  estate  was  thereupon  seqoestraled,  and 


taken  possession  of  by  the  judicial  factor.  In  January 
18S2,  the  Magistratt^s  raised  a  process  of  declarator  of 
irritancy  o6  non  tolutum  canonem,  against  Mr  Sib- 
bald's trustees  and  repreeentatives,  to  irritate  the  feu- 
contract  of  1612.  The  snmraons  was  laid  on  the  Sta- 
tute 1597,  in  common  form.  The  common  agent 
lodged  defences,  pleading — 

"  1.  That  this  action  ii  rendered  incampetent  by  reason  of  Ihe 
preriaa!  proeen  of  ranking  and  aale.  S.  That  though  it  bad 
been  rampetent,  the  action  \a  altogether  annecesMry,  a>  the  pur- 
Rueri'  ctain  vill  be  duly  ranked  In  the  genera]  procesa  as  a  pre- 
ferable debt ;"  and  dismiiaal  of  the  action  waa  craved,  "  reierving 
to  the  purauen  to  claim  in  the  proceis  of  ranking  and  aale  for 
whatever  lum  they  can  legally  instruct  to  be  due." 

A  record  having  been  made  np,  the  Lord  Ordinary, 
on  4tb  March  1 8;ii3,  repelled  the  defences,  and  decern- 
ed in  the  declarator  uf  irritancy  in  terms  of  the  libel. 
Thereafter,  the  Magistrates,  finding  their  libel  to  be 
defective,  lodged  an  amendment,  and  took  decreet  of 
new  on  13th  December  1623 — got  their  expenses  mo- 
dified and  decerned  for  on  28tn  February  1824,  and 
extracted  their  decreet  on  1 2th  April  thereof^.  On 
14th  December  1824,  the  subjects  were,  on  the  appli- 
cation of  the  Magistrates,  ordered  to  be  struck  oat  of 
the  ranking  and  sale,  and  the  Macistrates  entered  to 
the  possession  of  them  as  at  Martinmas  1824.  On 
24th  January  1825,  they  lodged  a  claim  in  the  pro- 
cess of  ranking  and  sale,  for — 1.  Arrears  of  fen-dnty, 
amounting,  as  ut  Whitsunday  1824,  to  £1949, 19.  4^., 
after  deducting  the  £100  paid  to  acconnt ;  2.  Compo- 
sition for  an  entry,  amounting  to  £236,  18.  3;  3.  Ex- 
penses of  tha  process  of  declarator,  and  of  lodging  and 
establishing  their  claim.  The  common  agent  refused 
to  eastain  this  claim ;  and  a  record  having  been  made 
op  on  objeotioDS  and  answers,  cases  were  ordered. 

The  Atagiatrates  pleaded — I.  A  claim  for  composi- 
tion and  arrears  of  feu-duty  is  not  foreclosed  by  a 
decreet  of  declarator  of  tinsel  oi  non  tolvlutn  canonem. 
The  forfeiture  of  the  subject  under  such  a  decree, 
carries  along  with  it  a  discharge  of  future  feu-duties, 
but  not  of  tho^e  past  due. — II.  At  all  events,  forfei- 
ture of  the  right  cannot  in  law  infer  a  discharge  uf,  or 
a  relief  from  the  payment  of  arrears  of  fen-duty,  whero 
the  party  liable  for  these  has  kept  possession  against 
the  wilt  of  the  superior,  and  drawn  the  rents  of  snb- 
Jects  fur  a  series  of  years  during  which  the  feu-duty 
remained  unpaid. — III.  The  trustees  of  Mr  Sibbald 
(whom,  by  their  decree  of  exoneration,  the  judicial 
factor  became  bound  to  relieve)  having  agreed  to 
tdke  oat  an  entry  from  the  superiors,  the  latter  bava 
a  clear  claim  to  the  composition  and  expense!)  payable 
for  that  entry,  which,  whatever  may  be  said  of  the 
feu-duties,  cannot  be  affected  by  the  decree  of  tijisel 
ob  non  talulum  canonem.  The  Common  Agent  pleaded 
— I.  The  claimants,  as  the  superiors,  having  irritated 
tfte  feu-ri^ht,  and  resumed  possession  of  the  subject 
under  their  action  of  declarator,  they  have  forfeited 
all  claim  for  arrears  of  feu-duLy. — II.  There  was  no 
mnla  Jidet  in  the  opposition  made  to  the  process  of 
declarator,  the  delay  in  which  chiefly  rested  with  the 
superiors. — III.  The  trustees  never  actually  toek,  or 
reeeired  an  entry  from  the  superiors,  so  that  tho 
claim  for  composition  stands  in  the  same  situatiou 
with  the  claim  for  fen-duty. 
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The  L«rd  Ordinanr  (Pallerton)  reported  the  qnei- 
tion  on  cues  to  the  Ouart,  and  added  the  folluwing 
note  :— 

**  Tbtra  ara  ben  tiro  qaeitioM,  the  one  involriog  the  com- 
petencj  of  the  Bup«hor«'  claim  fur  bygone  feu-duliei,  after  Xiik.- 
Ing  drcree  of  decUrsCor  of  irritancy  oA  nan  mlalum  eanonnn; 
■nd  ihe  other  rrgirding  the  superinn'  right  to  claim,  after  that 
declarator,  the  eompoiition  on  an  entry  formerly  taken  by  tbe 
THSial.  It  ratber  nppean  to  (be  Lord  Ordinary,  that  wbatcTer 
difficulty  tbe  firat  queUion  miKfal  at  one  time  bare  preaented,  it 
must  now  be  held  to  be  closed  by  the  deciaion  in  tbe  caae  of 
M'Vicarii.  Cocfarane  and  Kerr,  of  lllh  July  1748  (Moriion, 
13,095).  Tbe  report  by  Lard  Kdkcrran  glvet  no  detail,  and  ia, 
in  that  respect,  unaatiifactory.  But  the  caae  ia  reported  ai 
positively  determining  that '  a  superior  cannot  pursue  both  for 
payment  of  bygone  feu-duties  and  a  declarator  of  irritancy  ob  non 
tolalum  cangtum,  but  must  be  content  with  the  one  or  tbe  other.' 
And  it  aeema  to  follow  afiriiori,  that  a  luperior  who,  aa  in  tbe 
pretent  case,  baa  actually  taken  decree  of  declarator  of  irritancy, 
must  be  content  wilb  that  remedy,  and  can  not  afterwards  piiraue 
for  tbe  bygone  fen-dutic*.  Accordingly  tbia  deciiion  is  generally 
referred  to  by  institutional  writers,  as  fixing  the  point,  and  the 
priDcipie  seems  to  be  taken  for  granted  in  some  later  cases.  In 
tbe  case  ofBellendene  against  theDukeof  Athole,(Bell'a  Cases, 
p.  157,}  an  attempt  was  unauuceasfully  made  to  reduce  ■  de- 
cree of  declarator  of  Irritancy  after  Bxtmct,  the  puriuer  of  tbe 
reduction  tendering  at  the  bar  psTment  of  tbe  bygone  feu-diities. 
It  ii  clear  that  tbe  attempt,  and  in  particular  tbe  tender  of  pay- 
nleut,  miiat  have  been  absurd,  if  it  could  have  been  supposed 
Ibat.  eren  afiei  decree,  the  bygone  feu-duties  were  legally  eu- 
gibie  by  the  auperiar.  And  in  anoiber  unrepoited  case.  Vis- 
count StOrmoiith  d.  Bell  of  Whitsonhill,  referred  to  in  the  re- 
Srt  of  Bellendene  t.  the  Duke  of  Aibole,  it  seema  to  have 
en  assumed  that  the  superior's  claim  for  tbe  bygone  feu-duties 
waa  inconsistent  with  his  holding  by  tbe  decree  ofdeclarator.  A« 
tbe  question  ia  one,  bowerer,  of  great  Importance  in  practice, — 
u  the  report  of  the  only  dedsion  upon  tbe  point  is  not  quite 
tatisfactory,  and  aa  tbe  authority  of  that  report  Is  questioned  by 
the  objector  upon  grounds  entitled  to  consideration ,  tbe  Lord 
Ordinary  has  thought  it  advisable  to  bring  tbe  question  under 
tbe  tiDtice  of  the  Court.  On  tbe  other  point,  that  regarding  the 
com pontt ion,  tbe  Lord  Ordinary  has  no  doubt.  There  ia  nothing 
in  a  declarator  of  irritancy  o&  non  loiutam  canoaem,  which  can 
be  held,  either  diTeotly  or  by  implication,  to  import  an  abandon- 
ment by  tl)e  superior  of  t|i>  elaim  for  -a  composition  previoualy 
due  by  tbe  raasol.  In  tbe  present  cue,  the  entry  waa  taken  by 
the  truatees  of  Mr  Sibbald,  who  were  infeFl  in  tbe  feu.  It  is 
true,  that  agreeably  to  a  clause  of  tbe  feu  right,  the  infeftment 
was  rompUied  by  tbe  Town.derk  of  Bdinburgb.  But  con- 
aidering  the  terma  of  tbe  eorrerpondence,  and  above  all,  the  bet 
that  the  ezpenae  of  preparing  the  titles  and  taking  the  infeft- 
ment waa  paid  by  the  trustees,  and  that  payment  allowed  in  ac- 
counting witb  ifae  judicial  factor,  it  is  impossible  to  liaten  to  the 
atatemeni,  that  the  entry  was  giren  without  their  cognl^nce  and 
authority." 

At  advising. 

Lord  Sojqray  said,  I  used  (o  think  that  aome  point*  io  tbe 
law  of  ScotUnd  were  settled,  but  tbe  longer  I  lire,  I  tee  the 
more  doubts  started.  I  buve  heard  it  laid  down  by  Lord 
Just  ice  Clerk  BnuSeld,  Lord  Just  ice- Clerk  Rse,  and  other 
eminent  Judges,  as  aetded  law,  that  a  decree  of  declarator  of 
tinsel  ot  »on  lal-lum  ci,i,m,tm,  takes  away  all  the  claims  of  the 
superii^  egjinsl  the  vassal ;  and  I  hare  always  so  understood  it. 
This  action  tras  Uirl  on  tbe  Act  1597.  Aa  soon  as  decree  wis 
pronounced,  the  superiority  was  gone.  The  superior's  mode 
of  levying  biii  feu-dutiea  Is  by  poinding  of  tbe  ground )  but  how 
could  be  bring  a  poinding  of  the  ground  after  his  character  of 
superior  was  e«iiiguished?  The  light  in  which  the  law  views 
the  decree  of  declarator,  is  thai  of  an  irredeemable  arijtidlcation 
fur  payment  of  tbe  feu.dutlcs ;  and  aa  to  these,  I  am  clear  for 
repelling  the  claim  of  tbe  Town.  As  to  the  composition,  look- 
ing to  tbe  currespondence,  and  to  tbe  fact  that  the  trustees  paid 
the  expemes  of  the  cburter  and  infeftment,  I  am  afraid  they 


are   bound  by  tbeir  own  act  ud  deed  to  pay   tbe  minptwi. 

Lartl  Gilliei. — I  entirely  agiee  aa  to  tbe  first  point ;  and  I 
think  Lord  Balgray  is  right  aa  to  tbe  second  point  also. 

Lord  Prtiident  also  agreed.     A*  to  the  feu-duLiea,  it  is  a 

mistake  to  sav  that  tbe  rule  it  not  distinctly  laid  down  by  Lord 
Kilkerran.  He  lays  it  down  as  a  proposition  which  admili  of 
no  doubt.  He  did  not  think  it  worib  while  to  argue  about  it 
A  party  might  as  well  bring  a  dedarator  to  bare  it  found,  that 
although  be  had  entered  into  a  bargain  and  sale,  he  waa  entitled 
to  take  back  the  subjects  and  to  keep  the  price. 

The  Coart, 
"  In  respect  of  tbe  decree  ofdeclarator  of  irritancy,  obtained  sad 
extracted  at  tbe  instance  of  tbe  Magistratea  of  Ediubui^b,  find 
that  they  are  not  entitled  to  the  amount  of  fea-duty  for  whid 
tbey  bare  made  claim  in  tbe  ranking,  and  repel  tbe  aaid  claim 
accordingly,  and  decern  ;  find  that  the  swd  Magiitivtes  are  m- 
riiled  to  tbe  composition  of  £236,  18.  3.  for  an  entry  to  the 
premises  in  question  :  Remit  to  tbe  Lord  Ordinary  to  proceed 
further  in  the  cause,  reserving  for  farther  discussion  the  question 
of  preference  for  the  taid  compositiou,  and  interett  thereon,  and 
also  ollquestions  of  etpentes." 

Superiors' Autborities. — M' Vicar  e.  Cochrane  and  Kerr,  Nth 
July  17t8i  Kilk.  p.  531,  M.  15,095.  Ross's  Lee.  Vol.  II.  p. 
395,  403,  442  and  498.  Bellendene,  6tb  July  1792 ;  Bell's  Caiei, 
157.  Bell's  Prin.  p.  169  and  170.  Napier,  31st  May  tSJI ; 
8.  and  D.    BeU'a  Prin.  p.  184. 

First  Division.— For  Magiatntes,  SktM  and  Tawse;  Coo. 
ningbams  and  Bell,  W.5.,  Agents. — For  Common  Agenl.Jaiiie- 
son  and  Graham  Bell;  Walter  Hotsbui;gh,  W.S.,  Agent.— Ml 

Bell,  Clerk— [C.il.J 


nth  May  1834. 

No.  292 Thomas  Mbkk,  Pursuer,  v.  Mbsx,  Dtfm- 

der.  ■ 

Process — Jury  Cause— r Surprise — Cirtmmilantei  in  wliici,  in  <« 
oclien  t/  damagei  on  accettnt  ofallegeil  malirtatnnt,  a  maliut 
for  a  new  trial,  on  Ihs  ground  of  tufpriie,  aai  refmed. 

Tbia  WM  an  action  of  damagei  by  Thoinai  Mwk 
against  his  brother,  formaltreatment  and  miamanage- 
ment  uf  hia  affain.  The  jury  found  for  the  defender; 
and  the  pnraner  now  mored  for  a  new  trial)  on  ibe 
gronnd  of  anrprise.  An  iiane  had  been  given  on  a 
particalar  instance  of  maltrBatinent,  aa  to  wbicii  it  ap- 


nageraent  of  the  defender,  who,  on  tha  oectMlpn  al- 
luded to,  had  tied  bit  feet  with  a  rope,  and  throws 
him  twicw  into  a  pond.  This  the  defender  proved  be 
had  done,  by  the  advice  of  a  medical  man,  a«  a  core 
fur  inianity  ;  but  in  tbe  record,  instead  of  stating  thit 
defence,  be  denied  the  fact  in  toto.  It  was  therefore 
maintained  that  a  new  trial  should  be  granted  aa  the 
ground  of  surprise. 

Lord  Gilliei. — The  only  ground  for  this  motion  is  turprisei 
for  it  vrauld  be  in  vain  to  say  that  tbe  verdict  is  sgeinsl  en* 
dence.  I  presided  at  the  trial.  The  aUegalion  of  the  puiroer 
In  tbe  record  was,  that  tbe  defender  threw  him  into  the  pood, 
and  attempted  to  drown  him.  One  f^lae  statement  was  met  bj 
■nothcr.  What  can  the  pursuer  gain  by  a  new  trial,  seeing  list 
be  il  now  perfectly  aware  that  the  pursuer  has  what  ia  adinilied 
to  be  a  good  defence?  Tbe  defender  did  not  go  against  the  re^ 
cord,  i'he  pursuer  failed  in  proving  his  allegation,  but  proinl 
quite  a  dilfertnt  allegation;  and  than  the  dEfeuderprovedao  ei- 
planatioii  of  it.  This  waa  a  surprise  of  which  tbe  purruer  wM 
not  entitled  to  complain.  The  defender  waa  subdantiallyioilw 
right. 


18S4.] 
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The  Coartf  witbont  hmring  tke  oppoiits  cooniel, 
refawd  the  motion. 

Punner't  Autbori 
JuneiaSSi  lOS.  &: 

Firat  Divuioru — Act.  P.  Kobertion  aiul  Neareti  WillUm 
Hucbeny,  W.S.,  Agent— ^«.  Thoitiu  HaitluidiuidRusMU; 
Watbmpoon  St  Hack,  W.S.,  Ageott-^ICD.] 


l7lA  May  1834. 

No.  293. — Poor  Mart  Martin  ot  Milln,  Advoco' 
tor,  V.  Poor  James  Smith,  Retpondeat. 

Proof — Oath  in  Sapplement — Paternity — A  imnan  Aan'nf 
eliarged  a  marrUd  nun,  tsAo  had  ttgiliniaii  cliilJren,  ami  mu  an 
tt'ler  of  a  rtRgimtt  eanjiv^Mlofl,  triW  Juing  Ike/aihcr  afker  naiunl 
ekUd;  awt  a  prBBfAaeiag  teen  allneirt, — CinuMitancei  in  inAieA 
the  Ceurl  alUrtd  Ihe  Lord  Ordinar^'i  inierlociUor,  and  found 
Ikal  lien  woi  not  mffKUHl  etidence  tv  etUttIt  krr  U  htr  talk  n 
MappUauitl. 

The  adroCBtor  (pursuer)  presented  a  petition  to  the 
MsgUtrateaef  Dundee  on  ij9th  Jan  nary  1B32,  letting 
forth.  That  she  had  heen  delivered  of  a  natural  child 
in  May  1831,  of  which  the  respondent  (derender)  was 
the  father,  and  praying  for  aliment  and  in-lying  ex- 
pensei.  The  respondent  having  been  jadiuially  exa- 
mined, and  a  mutual  proof  taken,  the  MagUtratea  on 
20th  February  1833,  pronounced  this  interiucutor : 

"  Find  tbat,  in  the  eircumituices  of  this  caie,  tbc  proof  ad- 
duFcdt  though  supported  bj  the  punuer'a  oatfa  in  ■upplemeiit, 
would  not  eitabliab  tbe  alleged  paternity,  and  therefore  usoilzie 
the  defender,'  be. 

At  adviiing,  the  AiseHor  iinned  the  following  notei, 
which  contain  an  analygii  of  the  proof; 

"  Tbia  caie  ia  a  very  important  one  ID  tbe  defender.  He  ia 
a  maiTted  man,  having  children,  and  be  is  an  elder  in  a  diuenting 
iDCeting.bouae.  Theiie  drcumitancea  are  entitled  to  grent  weight, 
both  aa  throwing  ■  noral  doobt  in  his  fnvour,  and  bh  calling  tar 
a  cloae  coaiidention  of  the  evidence  againat  him,  before  award- 
ing a  judgment  creating  diapeace  and  shame  in  bii  family, 
■nd  expoaing  him  to  diagnce  in  bla  •Ution  as  a  rcligiaui  man. 
It  certainty  doea  appear  to  me  that  the  evidence  ia  narrow,  and 
not  auch  ai  would  warrant  ■  judgment  in  tbe  circumiciincei  of 
the  caw.  The  first  witneai,  Eliis  Buiter,  awean  to  an  oc- 
rurrenee,  which,  icrardlng  to  her  Btutemeiit,  happened  about  the 
30th  day  of  December  1831;  that  is,  about  five  months  before 
(he  birth  of  the  child.  She  suys  that  she  saiv  (he  parlies  stand- 
ing at  the  foot  of  an  entry  leading  to  the  bouse  where  they  re- 
sided, '  and  the  defender  then  bad  hit  arm  round  the  pursuer's 
wutst.'  But  though  the  circuoiatanrei  to  which  Eliu  Baxter 
■wears  would  have  gone  far  for  instructing  intercourse  between 
tbe  parties,  if  wbaC  ahe  swcara  to  had  occurred  In  private,  and 
•be  had  aeeidentally  observed  it,  yet  the  inbseqiieiit  parts  of  her 
testimony  takeaway  to  a  great  extent  its  effects.  She  says  :bat 
both  parlies  spoke  to  her,  and  ahe  stopped  and  spoke  to  them  ; 
tbat  the  entry  where  they  were  standing  was  a  public  entry  (it 
•  leadj  to  a  great  many  houses,  and  is  quite  a  public  entry),'  and 
that  'the  paniesdidnot  seem  to  wiah  to  make  any  secret  of  the  way 
in  which  ihey  were  atanding.'  Now  it  appears  utterly  incredible 
that  a  married  man  having  children,  and  being  an  elder  of  a  re- 
ligious congregation,  would  act  M  tbe  witness  aayi ;  or  at  least 
that  he  would  ao  act  with  any  CDuaciouinesa  of  criminal  con- 
nexion or  intent.  He  would  not  have  cboaeu  •  public  entry, 
lending  to  tbe  bouse  of  himself  and  hit  neighboumi  and  a  moon, 
light  evening  for  his  amoura,  nor  would  he,  in  such  eircumstaneea, 
li4ve  stood  openly,  not  seeking  concealment,  but  convening  with 
bis  neigbboun  as  they  passed.  The  more  natural  interpreiation 
of  his  conduct  (if  it  must  be  held  that  bia  arm  waa  round  the 
pursuer's  waiit),  is,  thai  it  was  in  lightness  of  heart,  and  with- 
out any  criminal  feeling ;  but  it  aeems  more  reasonable  to  be- 
lieve, in  all  tbe  dicumaunces,  that  the  wilneia  w«i  mlilaken. 


It  is  deserving  of  nodee,  loo,  tbat  the  occurrence  w 
months  before  the  birth,  which  excludes  the  supposi 
advances  toivards  the  criminal  intercourse  ;  and  it  is  obviously 
more  dilGcult  to  believe  thai,  after  it  was  begun,  there  should  ba 
aneh  courtship,  than  it  would  be  to  bold  that  the  parties  might 
expose  their  firat  interviews  and  appioacbea  at  ttw  beginning  of 
the  amour.  It  is  also  important  to  notice,  that  on  the  showing 
of  tbe  puraoer,  tbe  partiea  had  no  occasion  to  be  so  open  in  their 
intercourse  ;  for  she  says  that  ahe  attended  to  tbe  pursuer^  house 
when  bis  wife  was  absent,  and  the  witness  swears  that  his  wife 
arid  all  his  children  were  out  of  town  when  tbe  occurrence 
under  consideration  happened.  The  next  wilneaa,  Mary  M'Gie, 
■wears  to  facts  which,  if  tbey  are  to  be  held  aa  true,  and  taken 
without  connection  with  the  defender's  proof,  would  certainly 
be  sufficient  for  KnipUaa  probuia.  She  says  tbat  ihe  over- 
beard  tbe  defender  desire  the  petitioner  not  tu  Uy  tbe  child  on 
bim,  but  on  some  other,  and  he  would  give  her  money  to  bring 
up  the  child.  But  I  am  not  prepared  to  give  full  credence  to 
thii  wiluess.  *  She  ia  sixty  years  of  age  and  upwards.'  It  ap- 
pears very  unlikely  that  she  sfaonld  overhear  such  a  conversation, 
both  becauae,  at  faer  years,  her  powers  of  hearing  cannot  be  very 
sharp,  and  becauae  It  ia  very  unlikely  that  (he  defender  would 
say,  what  she  aaya  she  heard,  ao  loud  as  to  alluw  ber  in  ber  own 
bouse  to  hear  the  remark.  (She  aaya  that  she  was  standing  at 
her  own  door  when  she  saw  tbe  defender  go  into  the  pursuer's 
house,  and  thai  when  ahe  heard  the  conversation,  she  waa  stand- 
ing between  the  door  of  her  own  and  the  door  of  tbe  defender^ 
house;  and  that  ahe  did  not  then  aee  the  parties,  but  only  heard 
them).  It  ia  worthy  of  notice  loo,  tbat  this  witness  has  all  her 
stury  wouderfully  perfect ;  for  when  asked  whelbtr  she  is  sure 
there  Was  no  other  peraoo  in  the  house  with  the  partii^  abe 
answers  that  there  was  not  i  fur  she  heard  the  defender,  wbea 
be  went  in.  ask  tbe  pursuer  whether  there  was  any  other  person 
in  ihe  houae,and  heard  het  answer  that  tbere  waa  not.  These  two 
witnesses  are  the  only  witnesses  for  the  pursuer.  They  do  not 
apeak  to  the  same  fucts,  or  corroborate  one  another  in  any  way  ; 
each  is  independent;  and  Ida  not  see  that  either  of  them,  taken 
singly,  is  entitled  to  have  full  weight  given  to  her  testimony,  in 
opposition  to  the  iinjjrobabilities  of  their  several  stories,  and  tba 
poxaibility  of  error.  But  farther,  the  witnesses  for  the  defen- 
der shake  the  pursuer's  proof.  It  is  established  that  the  pur- 
suer herself  gave  adifferent  account  of  tbe  origin  of  the  cbild. 
She  fixed  on  a  particular  night  as  that  on  which  it  waa  begot, 
fuur  months  earlier  than  the  time  swum  to  by  Eliu  Baiter,  and 
according  strictly  with  the  lime  of  birth  (and  be  it  observed  (hat 
this  story  is  given  by  her  before  tbe  birth).  It  ia  proved  that 
on  that  particular  night  the  defender  was  at  Kirriemuir  with  hia 
wife  and  child.  She  even  fixed  on  a  particular  person,  a  young 
man,  one  who  had  since  left  the  place,  as  the  father.  She  in 
words  amounting  nearly  to  an  oath,  contradicted  the  rumours 
tbat  it  waa  a  married  man  who  was  tbe  father.  She  ought  to 
throw  discredit  on  M'Uie.  No  doubt  such  evidence  is  to  be 
received  with  great  eautioru  The  woman  1*  sometimes  seduced 
by  tbe  falher  lo  try  and  shield  him  ;  and  tbe  subsequent  evi. 
dence  of  paternity  is  not  to  be  overcame,  when  otherwise  efficient, 
by  proof  of  the  counter  declarations  of  the  woman,  in  circum- 
stances when  it  may  be  inferred  she  waa  not  spealung  the  truth, 
but  covering  the  father,  in  tbe  expectation,  perhaps,  that  he  would 
in  private  fulfil  biii  pecuniary  obligations.  The  woman  is  en- 
tilled  to  a  very  favourable  iuterpretation  of  her  motives.  But 
wheo  (he  proof  against  the  father  is  of  such  a  kind  aa  that  in 
the  present  case,  where  we  have  nothing  but  improbable  state- 
menu  from  which  to  infer  againat  the  defender,  it  appears  fair 
to  look  also  to  the  pursuer's  statement,  and  when  they  con cradict 
10  strongly  aa  they  do  in  thia  ease,  the  weak  presumption  created 
by  her  own  witnesses,  the  proper  course  appears  to  be  to  give 
weight  to  her  stalemenls.  More  especially  in  a  case  like  tbe 
present,  when  the  station  (a  married  man  having  children),  and 
the  habits  (an  elder  of  a  religious  congregation)  of  the  defender 
contradict  the  cbarge,  and  give  rise  to  such  strong  presumptions 
in  his  bvour,  it  does  appear  reaaonablc  to  aid  these  presump- 
liona  by  tbe  pursuer's  own  statements  in  contrsdiction  of  the  un- 
satisfactoryproof  adduced.  As  is  welt  remarked  by  Mr  More, 
in  bis  notea  on  Stair,  the  lenujilena  prolalio  required  of  inter- 
course betweea  the  mother  and  tbe  alltged  father  mult  be  such 
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M  to  create  not  iTiereljr  iQipicioa,  but  teuonible  franndi  for  be- 
lieving thu  the  charge  ia  well'faunded,  and  not  maliciou*  ot 
iimuUce See  Cnig  igainiC  Cricbton,  I4lb  June  1809." 

Msr^  Martin  brotiglit  np  ths  csie  hy  Bdrocation, 
ind  Lord  Mediryn,  un  18th  February  1631,  pro- 
noanced  this  ioterlucutor : 

"  Tbe  Lord  Ordinary  having  reaumed  conEideration  ot  the 
debate,  and  adviKd  the  proeeaa — Remita  the  CHU&e,  ivitb  inatrnc- 
tlona  to  tbe  Mugigtmiva  to  reeai  the  interlocutor  complained  of, 
end  to  find  that  ahe  haa  eatabliihed  facta  and  eircuiattancea 
wbiefa  amount  to  a  umiplena  protalh,  and  to  admit  her  oalb  in 
■upplement,  and  thereafter  to  proceed  aa  may  be  juat. 

"  JVotr.— It  ia  not  nid  that  Eliaa  Baxter  ia  a  diacreditable 
wttneaa.  What  abe  law  abe  cannot  be  miitnken  about.  Sbe 
•Br*,  on  a  cros'-intem^tory,  ahe  ii  perfertljr  certain.  She 
tari  it  was  about  ten  months  before  her  examination.  This  ia 
.  probably  incorrect ;  but  slie  conclude*  with  laying  it  was  when 
'tbe  defender'a  wife  was  abaenL  It  is  leas  lUiely  ifae  would  be 
mialaken  as  to  this  fact  than  as  to  tbe  time.  The  circumstance  ia 
«i>t  of  roach  importance,  except  as  ■  contradiction  to  tbe  defen- 
der'a  declaration,  and  aa  ahowing  familiaritiea,  though  certajnljr 
not  of  a  criminal  character.  If  M'Oie  is  to  be  believed  aa  to 
what  ahe  overheard,  tbe  case  ia  againit  the  defender.  Sbe  doe* 
not  aeem  a  forward  witness,  aniiuua  to  make  a  eaae  for  the  pur- 
suer. In  man^  respects  her  deposition  vrould  have  gone  much 
farther  if  it  had  been  so.  She  aayii  sbe  i*  perfectly  certain  the 
conversation  took  place  in  which  the  defender  deatred  the  pnr- 
•ner  to  lay  tbe  child,  not  on  him,  but  on  tome  other  penon. 
She  did  not  aee  them,  but  heard  them,  and  saw  the  defender  go 
into  tbe  pursuer*!  house.  He  may  not  have  seen  tbe  witness, 
nor  suspected  tbe  was  listening.  This  witnens  it  now  removed 
to  Leith.  and  does  not  seem  to  have  any  assignable  motive  ex- 
cept to  tell  tbe  truth.  Tbe  witnesses  for  the  defender,  in  one 
view  of  their  evidence,  support  ber  teitimony.  The  counsel  for 
the  pursuer  admitted  that  all  these  witneaiea  spoke  truth  ;  that 
■he  did  tell  then  what  they  said  she  did,  but  that  what  abe  aald 
was  in  concert  with  tbe  defender.  Brown  proves  that  the  pur. 
■oer  aaid  that  she  waa  unwilling  to  disoblige  the  di'fender  and 
hit  wife.  And  it  is  most  remariu^le  that  probably  the  only 
two  day*  in  which  the  defender  waa  abaent.  and  that  the  pursuer 
could  be  shown  to  have  gone  weat  the  town,  is  selected  by  the 
intauer  for  her  story.  But  for  this  why  was  she  so  ininnie  in 
Ber  specification  of  the  day,  and  that  sbe  met  her  unknown  friend 
west  the  town  7  Further,  why  did  the  tell  it  to  people  who  were 
notaakingher  about  it?  (tee  last  witness.)  With  all  ber  minute- 
Mas  sbe  never  ventures  to  specify  the  name  of  any  peraon  to 
those  witneasea.  It  is  further  a  aingular  circumitance  that  tKe 
thrm  witnesses  to  whom  she  msde  this  minute  eonoiunicstion, 
fasippeiied  to  remember  that  tbe  defender  had  been  absent  on 
that  particular  n^ht,  and  the  last  witness  recollected  that  tbe 
had  iDet  ber  going  weat  that  night,  althongh  the  communicatioa 
of  these  particntan  mnet  have  been  at  least  six  months  a nerwards. 
Although  the  punuer  does  not  sey  in  her  condeicenrience  that 
•he  concocted  tbi*  atory,  she  does  say  that  the  defender  desired  ber 
to  tcU  such  a  story,  and  it  may  be  inferred  that  she  meant  to 
■ver  that  ahe  did  so.  Under  these  circumstances,  the  Lord 
Ordlnarv  cannot  aay  that  there  ts  not  ■  Mtmiplena  pr^baila  en- 
titling ine  pniiuer  to  her  oath.  It  ii  not  stated  that  she  ia  a 
woman  of  infamoua  character,  to  whose  oath  no  credit  should  be 
given,  even  in  a  personal  eaae  of  this  kind ;  and  if  she  swean  that 
tbe  conversation  deponed  to  by  M'Gie  took  place,  and  that  in 
ctHiteqaenee  ahe  told  the  atory  she  did  to  the  defender's  witnemea ; 
farther,  that  tbe  defender  had  connexion  with  her.  and  is  ifae  father 
of  ber  child,  the  Lord  Ordinary  thinks  there  will  be  as  mueh 
proof  at  can  be  expected  in  a  ca<e  of  this  kind,  where  there  was 
no  occasion  for  out  of  door  fatnilieriilea,and  sufficient  to  wamnt 
an  award  against  the  defender. ' 

Both  partiM  reoluned — .tha  retpandent  od'  the 
raeriti,  and  the  advocator  at  to  expeotei.  After 
lieariug  Goonael,  at  advising. 


ral  rale  could  be  Liid  dowo.  He  bad  attentively  considered  Ait 
eaae,  and  he  was  of  opinion  that  there  was  not  tafficieBtevilcaee 
to  entitle  the  woman  to  tbe  benefit  of  ber  oath  in  aupplnaent: 
That  tbe  defender  waa  a  married  man,  having  legltinuile  duL 
dren,  and  an  elder  of  a  religious  congregation,  vere  facts  wbirli 
muat  be  taken  into  consideration.  The  defender'a  wife  vat  in 
the  coontry,  and  the  purtuer  assisted  in  preparing  the  meals  for 
the  family.  Tbe  defender,  in  hit  judicial  declaration,  poiliirely 
aaserts  his  tnnocence,  and  that  he  never  used  any  familisrity 
with  tbe  punuer,  Tbe  old  witness,  M'Gie,  swears  she  bntd 
tbe  defender  requesting  tbe  pursuer  not  to  lay  tbe  child  to  biia, 
and  that  sbe  declared  sbe  could  lay  it  to  no  one  else.  This  woaU 
have  been  exceedingiystrong,  if  unexceptionable.  Thegiriwba 
was  going  for  water  makes  the  oocatioD  ahe  depones  to,  Cfs 
months  before  tbe  birth  ;  that  it  waa  in  an  open  entry — ao  CM- 
cealmeat  attempted  ;  and  that  she  atopped  and  spoke  to  Ihen. 
She  indeed  saya  the  defender's  arm  was  round  the  pursuer's  w^i^ 
but  she  did  not  thiok  it  undue  familiarity.  Bui  look  to  the 
■tatement  of  tbe  pursuer.  It  is  not  worthy  of  credit.  Sbe  <s 
not  conslRteot,  and  does  not  adhere  to  tbe  same  story,  but  il^if. 
flee.  She  chanea  this  one  and  that  one  with  being  tbe  father; 
and  on  two  diflerent  ocea^ons  alleges  that  a  yonng  man  wst  the 
bther ;  but  who  be  waa  abe  would  not  tell.  He  eonrarrcd  ki 
opinion  with  the  Magistrates,  and  the  very  diatioct  notes  of  tbt 
Ataeaeor,  and  would  alter  tha  Lord  Ordinary'a  interioeutor. 

Lord  QUttUa  would  Judge  in  the  same  way  of  a  marrinl  msik 
and  of  an  elder,  as  of  any  other.  The  qnestlon  wiis,  did  the  fictl 
infer  gnill  or  tuspirion,  so  at  to  warrant  tbe  oath  in  luiiplmtat 
of  tbe  pursuer?  He  concurred  In  opinion  with  the  cbiur  that 
they  did  not. 

Lord  Criigletie  was  of  tbe  same  o^nion  ;  there  wsa  Dot  pne( 
of  familiarity.     There  were  lodge™  '"  ' 
they  never  witneaied  any  thing  in 
they  must  have  aeen  it. 

The  Coart  unanimously  altered  tbe  fiord  Ordi- 
nary's interlocHJtur. 

Authority.— Craig  b.  Crichton,  ]4lh  June  1B09. 

Second  Division.— Lord  Ordinary,  Medwyn — Act.  Robtrt- 
*on ;  James  Manhall,  S.  S.  C  Agent.— ^b.  W.  Foibes ;  Geo. 
Taylor,  W.S.,  Agenl._Mr  Thomson.  Clerk.— [/.IT.fl.] 


2ttA    Mag    lt»«. 

N».  i94. — DoDOAL  GiiKVTiNiimlnnl  Raiser,  v.Hm 

Mary  Robehtson  &  Othkbs,  Claimants. 

Troeess — Multiplepi^Dding — Consignation — The  nominal  rtitir 
of  a  mvlliiiUpoiniling,  wio  liadiiJidertaixtilopagailttiilitiijiUi 
dtarctfl  parlHtr,  on  atlahiifig  on  ouifnalion,  Aasinf  btm  srrfiw- 
ed  bji  the  Lord  Ordinar]/  la  consign  ISe  maneg,  though  no  oint"*- 
li'on  had  betn  granted,  Iht  Court  rtcatlcd  tht  order /or  toniifitt- 

Process— Enrolment,  Notice  of— Oiamwrf,  a  noiiet  tftimlmr*! 
in  a  nulliplepoindhig,  for  lie  purpow  o/grUiHg  licfiiti  in 
medio  aicrrlninnl,  and  an  order /or  rtvi  ling  claimi,  ii  nofap'S- 
pir  Kuliee  on  which  to  otioin  an  irdtr/or  eonnf  nafum- 

Th«  firm  of  Macmillan  and  Grant,  W.S.,  wai  dti- 
■olred,  by  the  death  of  Mr  Macmillan,  in  May  tSSI. 
Mr  Macmillan  wai  doe  a  bond  for  £600  to  Mn  Rom, 
which  Mr  Grant  intimated  hii  williDgnees  to  pay,  on 
recelTins  an  BMignBlion,  which  wai  accordingly  pn> 
pared  ;  but  a  difficulty  arose  as  to  the  proper  partiM 
to  the  assignation,  in  consequence  of  the  bond  stand- 
ing destined,  failing  Mrs  Uose,  to  certaiii  trniteesi 
and  of  her  having  been  snbaeqnently  cognmoed  as  a 
Innatic  in  England,  and  Sir  George  ttose  apnoiatcd 
her  committee.  A  molliplepoinding  was  raised  fay  the 
trustees,  in  MrGrant'sname,  stating  his  willin^estlo 
pay  lo  whoever  should  be  found  to  BBve  best  right  to 
tlia  money.  Mr  Grant  lodged  no  oiyeotioni  to  tbe 
■ammoni  of  multipl«poinding,  but  be  gare  in  a  eon- 
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dMcendeme,  •tating  the  ftots,  and  pleMiing,  That  on 
pijmentor  ooniignatioii,  be  wm  eatitled  to  an  aw'ig- 
mtion.  The  case  wa*  enrolled,  and  the  following  no- 
tice of  eoroinient  tent  to  Mr  Grant,  on  15th  Jaauarj 
J834: 

"  The  proeen  of  maltiplciioindinKi  Onnt  v.  Rose,  &<:.  m* 
ail  itj  snrolled  bcfora  Lord  Corehonia  for  Pridij.  for  (be  pur- 
pOM  of  getting  the  food  in  media  uoertuned,  ii>d  an  order  for 
reririog  Iha  claiini." 

Hr  Grant  appeared  b^hia  eoaniel,  irben  ibefollow- 
ii^  inlerlocDtor  waa  pronounced  : 

"  \7lh  JoNuBry  1834 Ordiini  lie  cliimanti,  respectiTpljr, 

to  reTiK  their  condncendenm  of  daimi  wicbin  ten  day  cirh ; 
Appoint!  the  niter  of  the  multiplepoindlng  to  cannon  the  fund 
in  media,  (reierring  all  qualiorw  M  to  intereii)  in  the  Bank  of 
SrotUnd,  upon  R  receipt  taken  pavuble  to  the  per*on  or  pennm 


IMn  da^  :  Farther,  appoints  the  con  descend  en  re  oF  the  fund  In 
ttidit  to  lie  reriaed  within  ten  dnjrs,  and  the  aniwen  thereto 
within  ten  daji  thrreKftcr." 

Mr  Grant  reclaimed,  and  pleaded— That  he  wan  not 
the  debtor  till  he  received  an  assignation,  the  diflicnlty 
ta  to  which  aroie  from  the  dispute  between  the  cum- 
mittee  and  troftees  ;  and  that  tbe  order  fur  contiigna- 
tion  bad  been  pronounced  on  a  notice  of  enrolment, 
which  did  not  specify  that  such  an  order  wa«  to  be 
asked.  Anawered  for  Sir  George  Rose — No  objec- 
tion* were  lodged  to  the  iiimmon*,  which  bears  til  at  Mr 
Grant  it  debtor  in  the  anni  in  the  bond.  It  it  itnpos- 
■ifale  to  any,  antil  all  tbe  claims  are  lodged,  who  may 
be  the  parties  to  grant  the  atsignntion.  bin  claim  to 
which  will  not  be  injured  by  Goimtgnaliun. 

Lent  Batgni/. — Sir  George  Roie  and  ht«  mandwlnry  fbould 
have  ioiisted  on  their  claim  to  be  preferred,  and  T))i^>i  the;  would 
bare  been  in  lilalo  to  grant  an  UBigitation.  Mr  Grant  is  not 
the  proper  debtor.  Besidee,  in  (he  notice  or  motion,  there  ii 
not  one  word  of  an  order  for  oomignalion. 

Lard  Pmideal. — It  ia  quite  out  of  the  r[nc*tiun  to  »tk  sn 
order  for  consignation  va  aucfa  a  ni>iice,  although  there  were  no- 
thing elae  in  the  ease. 

Lord  GiUiei. — Can  tnj  man.  In  commoo  jiutice,  ask  Mr 
Grant  to  pay  without  any  assignation  ? 

The  Court 


thereof  to  be  giren  in  ;  and  remit  to  the  Lord  (Jrdinarjr  to  mo. 
dify  and  deeem  for  tbe  eipenae*." 

Rrit  Diniion. — Lord  Ordlnarj^Corebouie. — ^et.  Ketyand 
Monereiff;  Hacmillni  It  Grant,  W.S..  AgentiL_^/i.  Qrahim 
Speiit  and  Baiili«;  Mowbray  Sc  Howden,  W.3.,  and  Tfaaiii> 
•CHI  &  Elder,  W.S.,  Ageota.— Mr  Bell,  Otik.~l(i.JJ.] 


20th  May  1834. 
No.  295^-JoRN  WiLKiE  le  Guardians,   SuwaJert, 
o.  DvMLOP  &  Company,  and  Anderson,  Cnargert, 


In  thia  caie,  which  i*  reported  ante.  Vol.  VI.  p.  294^, 
the  Court  found  the  aaspender  liable  in  expense!,  nnder 
dedoction  of  tbe  expenses  of  discussing  the  irregnla- 
rtty  of  the  charge.  The  auditor,  on  tbe  ground  tliat 
the  fees  to  counsel,  and  other  expenset,  bad  been  moch 
the  same  u  if  tbsre  had  been  no  siKh  discussion, 


struck  off  onljr  £3  from  the  chai^ra'  account.  Tbe 
suspenders  olijected  to  the  auditor's  report;  but  the 
Court  considering  that  the  auditor,  who  stated  that  he 
had  read  tbe  plendings,  nnd  the  memorials  to  eoaniel, 
&c,  was  tbe  best  judge  of  tbe  matter — repelled  the  ob- 
jection, with  £3,  3s.  of  expenses. 

Fint  DiTJtion Aa.  H.  J.  Robertson  ;  John  Shsnd,  W.S., 

AgenL — Ml.  Thoman  Maitlnnd  ;  John  SomerTille,jun.,  8.8.  C., 
Agent.— Mr  Bell,  Clerk.— [CD.} 

20th  Muj,  1834. 

No.  396, — Kknnkth  M'Lkan  &  Alexanokr  M'Lin* 
HAH,  Advoealort,  V.  Rodsrick  .MofltSON,  Am/mk- 
dfttl. 

Bill  of  Exchiingc— Villalion— Eranure — A  bill  of  exchange,  ikt 
mm  m  uAick  mat  tlUrtil  from  £24  tt  £-2&  by  the  drauer,  be- 
fore being  dhcoumled—Helil  ncii  lo  aff.Td  aclioa  Iv  lie  baiJc 
ofoinil  the  itecepTori,  nlihough  ifie  draaer  had  a/lencardt  in- 
fanned  the  aceeptoTt  ^Ihe  alltratian. 

Morison  brought  an  action  before  tbe  Sheiriff  of 
Ro<9-shire,  against  the  advocators  and  Roderick 
M'Irer,  for  the  contents  of  a  bill  for  £36,  dated  6th 
April  1831,  and  payable  four  months  after  date,  drawn 
by  M'Irer  upon,  and  accepted  by  tbe  adrocatur*. 
H'I*er  had  left  the  country ;  but  the  advocators  lodged 
defences,  stating.  That  the  bill  was  vitiated,  the  sum 
haring  been  altered  by  M'Irer  (for  whose  acuommo- 
datiiiu  the  bill  had  been  granted),  without  their  know- 
ledge, from  £i^  to  £26,  and  that  therefore  it  was 
null  and  ruid.  The  Sheriff  ordered  tbe  respondent 
and  advocators  to  be  judicially  examined.  Moriton 
Slated,  That  M'Irer  presented  the  bill  to  him,  as  agent 
in  Slornoway  for  the  National  Bank,  in  tbe  same  slate 
in  tt-hich  it  now  was  :  That  although  he  remarked  the 
erasure  in  the  figures,  he  gave  M'Irer  the  money,  and 
it  had  nut  been  rfpaid.  M'Lenn  declared.  That  b* 
wrote  out  the  bill  for  £24 :  That  M'Wer  told  him, 
after  the  bill  was  discounted,  that  he  had  altered  it  to 
£26,  and  got  tbe  money  :  That  M'lver  gave  biro  £3 
of  the  proceeds,  and  "  the  declarant  found  no  fault 
with  him  for  altering  tbe  bill,  and  aaid  nuthing  more 
to  him  un  the  subject,  other  than  as  ^ ready  deelared," 
but  that  M'lver  told  him  he  had  altered  it,  in  order 
to  give  M'Lennan  £2.  M'Lennan  declared,  That 
M'lver  told  him  he  had  got  value  for  tbe  bill  from 
MorJson:  That  a  few  days  after  the  bill  was  dis- 
counted, M'lver  lent  tbe  declarant  £2,  but  that  the 
declarant  did  not  apply  to  M'lver  for  any  part  of  tbfl 
proceeds  of  the  bill  at  the  time  it  was  discounted. 

The  Sheriff,  on  7th  September  1832,  and  28th  Ja> 
nuary  1833,  repelled  the  defences,  and  decerned  in 
termi  of  the  libel,  with  expenses.  An  advocation 
having  been  presented,  the  Lord  Ordinary  (Corehonse) 
on  17tb  January  1834, 

"  Advocates  tbe  cause ;  alien  the  interlocutora  conrUined  of; 
aswilxle*  the  defenders  from  the  eontlusion*  of  the  libel,  and 
decerns :   Finds  tbe  defendera  entitled  to  expenses,"  Itic. 

"Note — Tbe  bi1l,er/MW.  is  matiifeBtlr  vJliiled  ;  and  it  Is 
now  admitted  by  tbe  pnnuer  that  this  is  the  ease,  the  Mme  hav- 
ing been  sttered  from  £04  to  £3&  It  ia  pioved,  so  far  as  there 
is  evidenee,  that  tb«  vitiation  wai  made  by  the  drawer,  without 
tbe  knowledge  or  consent  of  either  of  the  acceptors,  and  that  it 
was  IbSD  discounted  by  tbe  respondent, — and  there  is  no  offer 
made  to  prove  the  eontraij.     Tbe  tnll,  when  discounted,  there- 
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whetber  eilhel  of  [beidvoators  ii  birreit,  pemmali  txeepiient, 
from  pleading  thii  nuUicj.  Witb  regard  to  M'Lennwi,  it  ii 
thought  there  is  no  ground  whatever  fur  that  plei.  It  ii  not 
proved  that  be  ever  acquieieed  in  the  diicoaiit  of  the  bill  ■<> 
altered,  or  that  he  received  anj  part  of  the  proceeds.  The 
dnwer.  come  dsja  afterwKrdi.  adwiced  to  him  £2,  but  he  de- 
clares that  this  wu  hy  waf  of  loan,  and  the  contrary  ia  neither 
proved  nor  offered  to  be  proved.  There  may  be  more  difficulty 
with  regard  to  M'Lean,  who  admita  that  he  received  £3  of  the 
proeeedi  of  the  bill.  But  the  L>ord  Ordiair;  ii  of  opinion 
that,  even  in  hii  caie,  the  plea  of  pertonal  exception  ought  not 
to  beauatained.  The  bill,  on  the  acceptance  of  which  action 
■gainit  him  ia  eicluaivel;  laid,  Ji  clearly  to  be  held  aa  null,  both 
before  and  »fttt  diicoant.  By  receiving  the  £3,  bia  liability  at 
cautioner  far  the  remaining  £iS,  i«  not  neceaMrily  inferred  ; 
for  tbe  reapondent  ia  not  entitled  to  plead  that  be  diacounted 
the  bill  on  the  faitb  of  M'liean  being  an  oliligant,  wben  he  taw, 
or  ought  to  have  aeen,  tbat  it  wb«  vitiated  in  lubilcnliatiiui,  and 
had  no  evidence  that  eltber  of  tbe  aeeeptora  bad  conaenled  to 
the  alteration,  which,  indeed,  they  never  bad.  The  tippoiite 
doctrine,  it  ia  tbought,  would  encourage  alovciily  practices  in  the 
inveatigation  of  billa,  and  impair  or  retidcr  uncertain  their  se- 
curity aa  tranafersble  documenta  of  dehL  It  may  be  queattoned 
■1(0,  whether,  after  a  bill  of  exchange  baa  been  acted  upon  by 
discount,  and  in  tbat  lituation  conatitutea  not  otily  a  valid  but 
an  executed  egrreinent,  as  between  tbe  drawer  and  discounter, 
while  it  remains  null  as  an  agrEement  between  both  these  par- 
ties on  tbe  one  hand,  and  the  acceptors  on  the  other,  it  can  Fub- 
■equently  be  converted  into  ■  valid  agreement  against  the  accep. 
tor*  by  their  consent,  without  any  infringemEiit  of  the  alamp 
laws.  Tbe  English  caws  cited  by  the  advocators  aeem  to  in- 
fer that  this  question  must  be  answered  in  tbe  negative;  and  if 
ao,  there  is  no  room  for  the  plea  of  personal  exception,  wbicb  is 
never  available  against  tbeie  Statutes." 
The  reapondent  reclaiioecl : 

Lanl  Batgray — Whenever  there  is  a  vitiation,  either  in  tbe 
date  OT  in  the  sum,  it  bai  been  repeatedly  held,  both  here  and  in 
England,  that  the  bill  ia  null.  In  this  case  the  vitiation  is  quite 
apparent  j  and  how  any  bsiik  agent  came  to  discount  this  null 
document,  I  cannot  conceive.  A  party  maybe  barred, /wnoHo/i 
tictplionr,  from  objecting,  by  conaentiiig  to  tbe  alteration  before 
it  is  made  ;  but  that  dues  not  apply  here. 

Loni  Gilliti — It  is  said  M'lUan  is  barred  from  stating  tbls 
objection.  But  he  was  no  party  to  the  fraud  or  Ibe  impropriety 
even.  The  bill  was  a  good  bill  originally.  It  was  given  to  the 
drawer  to  be  discoutitiHl  at  tbe  bank,  and  M'Leiin  was  informed 
that  Ibis  bad  been  done,  and  got  .£3  of  the  proceeds.  It  is  said 
M'Lean  should  have  gone  and  told  the  banic  of  the  olijection. 
This  was  not  necessary.  The  bill  was  null  on  the  face  of  it. 
If  M'Lean  wat  nut  a  party  to  the  fraud  or  tbe  alteration,  how 
can  he  be  liable  ?  It  is  not  enough  to  make  him  ao,  that  be  was 
told  of  tbe  •Iteration,  and  did  Dot  go  to  tbe  bank  and  inform 

Lord  Pmident  ^reed. 

Tbe  Court  adhered,  with  expense i. 

Firat   Division — Lord  Ordinary,  Ckirehouse Act.  Caning- 

tiame;  William  Muir,  S.S.C,  AgenU~AU.  Skene  and  Innes; 
Dallaa  it  Imun,  W.S.,  Agents.— Mr  RoUand,  Cletk—IG.U.] 

SOfA  Mag  18.14. 
No.  297.— :JoHN  SPEins  (Thom's  Thcstee),  Sut- 

pender,  v.  Alexandeh  Jack,  Rttpondent, 

Bankrupt— Sequestration — Poinding—-*  ertditor  af  tkt  lenam 

of  a  farm,  en  a  Uam  excluding  anignm  and  lub-ienanli,  kao- 

ing.  Iieo  years  afltr  the  Itnant  Aad  tetn  Kfuitirattil,  atcuttil  a 

poinding  oftnp  an  He  farm,  Ike  Court  paaed  a  biil  o/nujien- 

IM,  idAd  aHeged  he  had  paid  Ike  rent  of  that  v«r,  although  it 
WSJ  averred  ig  the  creditor  tkal  He  eequeilrBliatt  mat  altogether 
coUudte,  and  had  htm  aiaitdoned. 

On  3d  Febriury  1832,  tbe  estate  of  James  Tliora 


was  8eqiiMtr«ted  under  the  Bsnkrapt  Statute,  and 
on  fith  March  1832,  John  Speiri  wae  conGrmed  tmi- 
tee  Uiereon.  On  15th  March  1834,  the  respondent, 
who  held  a  decree  against  Thom,  executed  a  poinding 
of  certain  crop  belonging  to  bim  on  tbe  farm  of  Soatli 
Myvet,  ivhicfa  be  posgeaied  on  a  lease  fur  nincteca 
years  after  Martinmas  1828,  in  his  name  and  that  of 
his  brotber,  jointly,  but,  as  iraa  alleged,  for  the  tola 
behoof  of  Thum,  wbo  alone  occupied  the  farm.  Thorn 
aad  his  troatee  suspended,  on  the  groond  that  the 
crop,  which  was  the  produce  of  last  year,  beloagtd 
to  the  bankrupt  estate — the  trnitee  having  paid  tie 
rent  of  that  year,  conform  to  receipt  produced.  Ai- 
awered — The  sequestration  was  altogether  collatirs, 
the  trnstee  beiiig  himself  a  sequestrated  banlcrapt, 
and  his  cantioner  a  person  who  has  died  in  povettf. 
At  the  first  meeting  after  the  sequestration,  the  effect* 
were  reported  by  the  trustee  to  amount  only  to  £40, 
which  will  not  half  cover  the  expense  of  the  ieqaes- 
tration.  The  lease  is  in  the  joint  names  of  I'bum 
and  bis  brotber,  and  exclude*  sub-tenants  and  muifi- 
neea,  in  that  it  could  not  be  taken  up  by  the  trnilM. 
Thom,  although  alleged  to  be  in  poisesiion  for  be- 
hoof (if  the  trustee,  through  whom  the  rent  ii  pra- 
tended  to  hare  been  paid,  i*  in  fact  in  possesiion  on 
hit  own  account,  and  the  crop  ia  the  produce  of  hii 
industry  since  tbe  sequestration,  and  doe*  not  M 
undur  it.  Not  a  tingle  report  has  been  made,  or 
meeting  called,  for  the  last  two  yeara — no  accaut* 
have  been  doqueled  or  aadited ;  and  in  fact  the  M- 
questralion  ba»  been  completely  abundoned. 

The  Lord  Ordinary  (CraigieJ,  on  11th  April  1834, 
paased  tbe  bill  without  caution,  and  added  the  fitl* 
lowing 

"  Note. — After  a  sequestration  under  the  Bankrapt  Stalatc, 
which  has  not  been  challenged  in  proper  time,  an  individui] 
creditor  of  the  bankrupt  cannot  proceed  to  poind  effects  laUiag 
under  tbe  sequestration. ' 

The  respondent  reclaimed,  and  pleaded — That  tlM 
bill  ought  not  to  have  been  paused  witfauot  caution, 
at  the  crop  had  been  producetl  by  the  tenant'*  indo*- 
try  subsequent  to  the  sequestration,  and  the  truitee'i 
title  to  the  lease  bad  never  been  acknowledged  by  the 
landlord. 

The  Court  thought  that  tbe  retpondent'i  slateniHt* 
resolved  into  ground*  for  redacing  the  sequestraiioa, 
or  for  presenting  a  petition  and  complaint  againit  tb« 
trustee,  but  did  not  authorise  a  poinding  of  the  crop 
on  the  farm.     They  therefore  adhered. 

Fint  UivisioR.— Lord  OrdinaiT,  Ctaijcie. — Act.  P.  Robert- 
aon.~AU.  Rutherfurd.— John  f^rreiler,  W.S.,  Agent— Mr 
Bell,  Clerk.— [G.2).] 

20lh  May  1834.  ' 

No.  298. — John  Macqubsm  &  Mandatort,  Pmt' 
tueri,  V.  Clyns's  Tiiustees,  Defeadert. 

Procet* — Transference — Ertcuiort  naasinaie  mtay  ie  filed,  ra 
an  oclJnn  of  tranifirtnee,  on  on  Inducin  ofrii  dajrs. 

Process — Execution — Citation — Theenailian  ofaMumwmitf 
Irant/irenet,  btaringlkal  the de/tmlen  tad  teamiUd  oanaiada- 
cite  afiii  ifa>Ft,  in  lermi  of  the  Kill  of  the  lunnoiu,  which  nHcdL 
edin  Court  on  Iheeipirg  o/'IAeie  inducio — Held  not  to  be  a  gt^ 
prrliminatif  defence,  that  the  cilalioti  etpiei  bore  that  ike  ieftn- 
dm  hail  keen  cited  en  on  induciBv/liwiily-mea  dayi,  amitket 
tka  tummoK*  had  Iktrtfort  ktm  frrmtUvrtlg  called. 
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FroctM— Ctlling  litt—HM  to  te  ju*  tenH  (o  a  defender  it 
find  thai  lie  mmnoni  kail  been  lodged  mik  Uu  elrri,  la  U 
eallfl  a  day  laler  than  njairtd  tg  Ih*  Jet  of  Stdtnint,  Wlh 

Jvly  \B2A,  lecl.  te. 

The  pnnoer,  Mr  Mneqaeen,  bron^ht  an   action 

te  David  Clrne,  8.S.C.,   -      -—    -       - 

ca$h  advance*  made  by  him  m  parliamentary  agent 


it|;aiiii>t  the  late  David  Clrne,  S.S.C,  for  £26,  Sa.  of 


n  appenlH.  Mr  Clyne  having  died,  tbe  pre- 
lent  action  of  tranirerence  was  brought  a^init  Sir 
AVitliam  Baillie,  Mr  Man«(in,  tolicitor,  and  dtfaen,  aa 
trutteet  and  executors  nominate  of  the  (aid  David 
Cljne,  or  as  titbenriae  repretenling  bim  on  one  or 
ether  of  the  piusive  titles  Itnown  in  law.  The  follnw- 
iflg  preliminary  defencen  were  stated  la  the  action  : — 
I.  Tlio  will  of  the  aumraona  bears  an  inducia  of  lix 
day«,  which  mar  be  competent  in  the  cam  of  &  trana- 
ference  against  legal  repreaentatives,  bol  nut  against 
trasteeH  or  executors  nominate. — il.  The  esecation 
copies  of  tbe  citation  given  to  all  of  the  trustees,  with 
tiie  exception  of  Sir  William  Baillie,  are  inept ;  for, 
(lit.)  The  nature  of  the  summons,  whicb  is  an  es- 
•ential  reqaisite  in  all  citations,  whether  of  trans- 
ference,  constitution,  wakening,  declarator,  or  iif  any 
otiier  dcMiription,  is  not  mnnlioned,  nor  in  that  re- 
i>|>ect  msile  twnform  with  the  alleged  execntion.  (2d,) 
Neither -are  the  defenders  cited  in  the  character  of 
trustees  or  executors  of  tbe  deceased,  in  wbioh  charac- 
ter stone  they  could  be  cited.  (M.)  The  execution 
produced  is  equally  defective  with  the  execntion 
nopiei  in  that  respect,  allhoagh,  by  the  will  of  the  sum- 
mnns,  warrant  was  granted  to  cite  them  specially  in 
thst  character.  (4/j(,)  The  execution  i*  still  farther 
isGonsistent  with  the  will  of  the  summons,  inumach 
a*  while  the  an mmuns  directs  the  defenders  to  be  cited 
on  a  diet  of  tis  days,  the  defenders  were  cited  in  the 
execution  copies  on  "  the  tieentjf-ievenlli  day  next." — 
III.  Although  all  the  trustees  except  one,  were  thus 
cited  to  appear  on  the  twenty-seventh  day  after  the 
20th  January,  the  alleged  dele  of  the  citation,  that  is  to 
ssy,  on  ]6th  Febrnary,  it  appears  from  the  summons, 
that  it  was  called  in  Court  on  2!nb  Jannary,  eighteen 
days  previous  to  that  to  which  the  defenders  had  been 
cited.— 1 V.  By  the  terms  of  the  Act  of  Sederunt,  1 1  tb 
July  \M8,  sec.  26,  it  is  directed  that  every  sammoni 
(hall  he  "  lodged  with  the  clerti  on  or  before  thethhd 
Iswfnl  day  preceding  that  ou  which  the  calling  is  to 
tfke  place."  The  summons  was  called  (m  Wednes- 
day toe  29th,  but  the  marking  of  the  fee-fund  is  2Stb 
January,  being  Tuesday,  the  day  Immediately  pre- 
ceding that  on  which  it  was  called. 

All  tbe  defenders,  except  Sir  William  Baillie  and 
Mr  Manson,  thereafter  lodged  a  minute,  passing  from 
tbe  objections  whicb  bad  been  staled  in  their  names 
to  the  execution. 
'  The  Lord  Ordinary  (Corehoase)  pronounced  the 
following  interlocntor  (on  28th  February,  signed  5th 
March  1BS4): 

"  I]srinf  bcanl  coaniel  for  tbe  psrtiea — Repel*  tbe  first  pre- 
liminsry  defence,  in  rupcct  that  the  defenders  sre  eslled  a* 
cxecotare  iiomiiiate  of  the  Iste  DiiTid  Cljne,  m  weJl  ai  Iruilecs 
und»r  bis  Iriwl'di»p<wilion  and  ■ettlemcnl — that  il  ii  averred  in 
the  lUDKaons  that  tbey,  or  one  or  other  of  ibem.  have  arcepred 
the  uid  office,  and  thiu  this  antment  i>  not  denied  in  the  de- 
fencei :  Rrpela  tbe  «econd  preliminary  defence,  in  recpKt  i(  is 
admitied  ibst  the  execution  againit  the  defender.  Sit  Willian 


Baillie,  Is  correct;  Ibat  the  defehdera  Metktqolin,  Fai^nhir 
Gordon,  Logan  and  Lockhart,  Ly  their  letter  produced,  agree  (<* 
pass  from  ibe  ohjeclion"  •tated  in  their  tiamei  to  ihe  execution, 
and  aa  to  llie  defender.  David  Manaon,  in  recpecl  the  third  ob- 
jection to  (he  citation  ia  not  foanded  iii  fact,  and  ihat  although 
there  are  alleged  defects  In  tbe  service  copy  left  with  biro,  the 
meiicngef'i  ciprulion,  which  is  et  /trie  correct,  ia  rvot  btoughC 
under  reduction  :  RepelH  the  third  preliminary  defence,  in  re- 
■pect  the  summons  wan  ceEulurly  called  in  Clourt  in  reference  to 
the  diet,  aa  Cied  by  the  execution  returned  by  tbe  messenger  i 
Repels  Ihe  fourth  preliminary  defence,  in  retpeet  ihe  26th  sec- 
tion of  the  Act  of  Sederunt,  lllh  July  18-28,  was  intcoduecd  for 
Ibe  conTenienee  of  ibe  clerks  of  Court  and  lo  facilitate  the  per- 
forraanceor their  duty,  and  nut  to  confer  any  right  on  defenders, 
to  whom,  tberefore,  this  objertiou  iajuiieriii:  Finds  tbe  de. 
fender  liable  in  tbe  expense  of  discussing  tbe  preliminary  de- 
fences, Slid  remits  lo  ihe  auditor  lo  tax  ilie  account  thereof,  and 
to  report :  Appoints  the  pursuer,  James  Mucdonell,  to  produce 
the  authority  under  whicb  he  sets  as  msudutoiy  iu  thii  process, 
within  eight  days." 

The  Court  were  all  clear,  that  the  defect  in  tbe  ser- 
vice copy  uf  the  snnimonB  could  not  found  an  objec- 
tion, wiiliont  a  reduction  of  tbe  execution.  TIitK  bad 
been  settled  sgain  and  again.  They  were  alio  clear 
that  the  other  preliminary  defi-nces  were  unfounded, 
and  tbey  therefore  adhered,  with  expenses. 

Fint  DiTision.— Lord  Ordinary,  Coreboutie.~.^cl.  Skene 
and  Buchanan;  James  Mscdonell,  W.S-.  Agent.— ^/l.  Bos. 

well  J  David  Manson,  S.S.C,  Agent Mr  Rollaod,  Clerk— 

IG.D.] 


2Qth  May  18.H. 
No.  299. — EBGNK2ER  Ramsay,  Petitioner. 

Bankrupt — Sequestration  — CirCHMtbiitcei  in  ^^idi  ike  Cewt  dii' 
ekargtri  a  IniUe  on  a  iankrttpi  ttiait,  atkougk  litre  kai  been 
irregvlaritiei  in  lit  proceedingi  under  lie  lefmetlrtuion. 

The  estates  of  Alexander  Forrester  wei^  seques- 
trated on  24th  March  18i^6,  and  on  Oth  May  1826, 
tbe  petitioner  was  confirmed  trustee.  A  6rst  di- 
vidend was  paid  on  1st  February  1827,  and  a  second 
dividend  on  iStb  September  1(331.  Thereafter,  at  a 
meeting  duty  called  on  l6tb  September  1B31,  tbe  cre- 
ditors approved  of  tbe  trostee's  accounts,  actings  and 
intromissions,  and  the  trustee  now  npplied  for  ex- 
oneration and  discharge,  in  common  form.  Tbe  Lord 
Ordinary  on  tbe  bills  remitted  to  the  Clerk  to  ex- 
amine into,  and  report  on  the  regularity  of  tbe  peti- 
tioner's managemenL  The  Assistant  Clerk  (Mr  Par- 
ker) reported,  thiit  there  had  been  varioui  irregnlari- 
ttei  in  the  proceedings,  tix.  Isl,  The  examinations  of 
the  bankrupt  bad  not  been  subscribed  by  the  trustee, 
in  terms  of  the  33d  section  of  the  Act,  and  it  was  not 
stated  that  the  trustee  had  been  presenL  2d,  At  a 
meeting  held  on  the  day  of  the  last  examination,  com- 
missioners were  chosen,  and  the  trustee  was  suthnrised 
to  sell  the  heritable  property,  &e. ;  whereas,  in  practice, 
no  business  is  usually  done  at  the  meeting  ordered 
per  incuriam  by  section  32,  to  he  held  "  on  the  first 
lawful  day  immediately  succeedinfj;  the  last  of  these 
examinations,"  and  the  foresaid  business  ought  to  have 
been  done  at  the  subsequent  meeting  of  29tb  June, 
of  which  (as  it  was  said  no  creditors  attended)  no 
minute  bad  been  written  out.  3d,  Tbe  articles  of 
roup  of  the  heritable  property  were  nut  engrossed  in 
tbe  Sederunt-book,  and  it  did  not  appear  whether 
tbe  upset  prices  bad  been  fixed  by  the  commissioners, 
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in  termt  of  the  42<1  leclion  of  the  Aot.  Neither  wu 
there  any  evidence  of  what  the  heritable  property 
brought,  fRTther  than  that  tlie  trustee  had  debited  him- 
self with  £iOS2  M  the  price  received.  The  articles  of 
r»np,  it  W8H  Rtated,  had  been  delivered  to  the  par- 
cha»era,  and  could  not  now  be  got.  Ath,  The  eoimni»- 
•iuner*  had  ordered  certain  fundi,  which  bad  been 
Guuaigned  in  the  I'nittley  Dnnk  at  AUoa,  to  be  con- 
(igned  in  the  Cummercial  Bniilc  there,  as  the  branch 
of  the  I'ftiiley  Bank  was  to  be  withdrawn.  TbeM 
funds  iiad  been  consigned  in  tlie  Faiiiley  Baolc  by  or- 
der of  a  genernl  meeting,  and  it  nppearrd  qaeatinnable 
whether  the  trustee  ought  not  to  hare  taken  the  in- 
Btruction*  of  ft  genernl  meeting,  or  failing  hit  doing 
to,  to  have  consigned  in  the  Kuyal  or  British  Linen 
Company  Banlcs,  in  terms  of  the  43d  lection  of  the  Act. 
5th,  The  report,  showing  the  funds  on  which  the 
second  dividend  was  made,  although  approved  of  by 
minute  of  the  commissioners,  was  not  signed  by  them 
in  terms  uf  the  37th  section  of  the  Act ;  and  the  terms 
of  the  75th  section  had  not,  and  could  not  properly 
be  implemented  by  the  trustee,  as  the  commissioners  had 
authorised  him  to  effect  certain  amicable  arrangements 
of  differences,  the  settlement  of  which  was  proper  be- 
fore calling  the  creditors  together;  and  in  urranging 
which,  more  than  the  period  within  which  the  Sltttute 
requires  a  general  meeting  to  be  called  had  been  al- 
lowed to  elnpse.  The  report  of  the  Clerk  concluded 
as  follows: 

"  Upon  the  whole,  sltbaugh  there  fasve  been  consiilersble 
deviations  rrom  the  coune  of  procedure  pointed  out  hj  the 
Statute,  jO.  the  trustee  seemii  to  have  acted  to  the  best  of  his 
jadgmeiit,  Dccuioning,  as  far  ai  can  be  discovered,  no  real 
injury  to  the  crcdilon,  who  bare,  moreover,  decUred  themielves 
sBtiitGed  with  bie  ronducr.  Tboiigh  manf  of  the  errors,  bad 
they  bepn  questioned  in  time.  mi((hl  have  been  followed  by  dii- 
agreesble  consequences  to  Mr  RamsBf.  yet,  as  they  have 


the  prsjeroftfae  petitior 

On  18th  April  ISS4,  the  Lord  Ordinarron  the  bills 
ipada  aviiaodum  to  the  Court,  with  the  Clerk'i  report. 
At  advising. 

Lord  Fretiileni  ssid,  there  have  been  here  vsriona  irregularities, 
whieb  are  pointed  out  in  the  report  by  tbe  Clerk,  but  whieb  can- 
not DOW  he  remedied,  snd  from  whicU  no  harm  seems  to  bsve 
axisen.  I  suppose  your  Locdsbips  will  grsnt  the  prayer  of  the- 
iwlittoo. 

The  Court  pronounced  the  following  interloCHtor  i 

"  Tbe  Lords  having  advised  this  petition,  with  tbe  teport  of 
tbe  Clerk-sssisuint,  tbey  approve  of  the  said  report,  and  in  tbe 
circurnstances,  exoner  and  discbatgs  Ifae  petib'onei  of  .his  intro- 
missions,, ar^d  grant  warrant  to  tha  Cletk  to  deliver  up  bit  bond 
of  caution ;  and  decern. ' 

First  Division.— jfe(.  Whightfni Robert'  Velsh,  Agent.— 

Mr  Holland,  Clerk — [G.D.] 


20lh  May  1834. 

No.  300. — Janes  Pehie,  Puniter,  v.  Mrs  Mom's 

Tri;stbes,  &c,  D^endert, 

Froress— Title  to  Pursue— Tie  t-oifer  o/s  mnUipUprnn^ng  hav- 
ing bten  tJiontrv^  and  diickargtil  i  titd  an  auignreof  a  crfditer 
Aan'ng  iraujiAl  a  wfuclion  ^ eeriain dccrtut  prmounetditt  laid 
ACli'an,  anif  cltiitnedTtpetU'a»oftliepTopertg-tia,iekKh  ought  lo 
liai>ebemiled«cfdfnmanainatmuiliei— StU,  that lu hod  nci- 
llidr  iiUcrat  Har  lillc  te  purtiu,  in  rwprct  lu  wat  not  tn  It* 


rigkl  rfHit  niuT  i  and  Ikat  Mere  could  na  it  nilniH 
far  rtpiiitioH  tftrr  poj/mtnt,  an  ajudielal  drerer,  ni 
fa  b^  Ike  piimur  or  iii  author,  and  afirr  a 

The  late  Dr  Muir  died  in  Bombay  in  1806,  having 
bequeathed  his  whole  property,  by  a  )«st  will  and  tes- 
tament, in  favour  of  Mr  Jeihn  Taylor,  attorney  in 
Exohequeriandaeveraluthen,  asexecaton,  forbeboof 
of  certain  anouitonts,  and,  inter  atiot,  of  his  son  John 
Wiseman  Muir,  and  his  daughter  Clementina.  John 
married  Miss  Annesleyin  1812,  and,  by  anantennptis] 
marriage-contract,  settled  upon  her  £6000,  which  wsa 
vested  in  trustees.  A  bill,  of  the  same  date,  was  drawn 
upon  Mr  Taylor  by  the  said  John  Wiseman  Moir,  for 
the  said  £6000,  in  &TOur  of  the  trustees.  Mr  Taylor 
had  in  bis  possession  a  lum  of  £178  belonging  to  Mr 
Moir ;  and  being  presaed  by  his  creditors,  be  Droag:bt 
a  multi[4epoinaing,  and  the  usual  iDterlomtor  wu 
pronounced  in  February  1813;  and  also  in  an  addi- 
tional process,  on  14th  December  1814,  when  larAsr 
sums  bad  been  received,  and  arrestments  had  bsea 
used  in  his  hands  by  Mr  Moir's  trnsteea,  and  also  by 
Mr  Spalding,  tbe  pursuer's  author,  on  the  dependetMe 
of  an  action  raised  by  him  against  Moir.  In  Febmary 
1814,  Mrs  Moir's  trustees  obtained  decree  for  the 
said  £6000,  in  an  action  at  their  instance  against  Mr 
Moir  and  Mr  Taylor,  and  which  had  been  oonjoined 
with  the  said  actions  of  mnltiplepoinding.  Mr  S(m1- 
ding  and  others  bad  keenly  contested  this  daim, 
which,  however,  was  affirmed  by  the  Inner-Honss 
on  24th  February  16^11^.  A  oamber  of  interim  decrees 
were  pronounced  in  fovour  of  Mrs  Moir  and  othns. 
Mrs  Moir  died  in  September  1831,  leaving  a  settle- 
ment to  her  sister  Miss  Annesley;  and  af^ravarietr 
of  procedure,  the  defender,  Mr  Taylor,  was,  on  SOtk 
November  1892,  exonered  and  discharnd  u  raiser 
of  the  conjoined  actions  of  moltiplepoinaing ;  and  oa 
l5th  January  1833,  tbe  pursuer,  as  assignee  of  Mr 
Spalding,  obtained  decree  in  abeenee,  pre^rring  him 
teeunda  loco  to  the  fund  in  medio.  The  pnrsner  tfasrs- 
aftar  brought  the  present  action  of  reduction  of  the 
decrees  prononno«»d  in  the  actions  of  mnltiplepoinding, 
to  the  extent  of  the  property- tax,  and  interest  alleged 
to  be  dedouible  from  the  annuities,  and  claimed  rept- 
tition  of  the  same.  After  hearing  parties.  Lord  Med- 
wyn  on  4th  March  1834,  pronounced  thi«  interloeatOTi 
wnioh  contains  a  distinct  narrative  of  the  facts ; 

"  Tbe  Lord  Ordinary  having  resumed  ronsideration  of  tbe 
debate,  and  advised  the  process — Finds  that  the  defenders,  tbs 
trustees  of  the  lata  Mrs  Moir,  being  elaimsnts  in  a  mokipk- 
poinding  raised  in  this  Court  by  Hr  Ji^n  Taylor,  .attoM^  is 
lLxchequer,.ss  holder  of  a  fund  belonging  to.  Mr  John  WisMHS 
Moir,  Mrs  Moir's  claim  was  ranked  prtTiia  loea  for  tbe  susi  of 
;eGO0O,  after  being  opposed  by  the  other  claimants,  tbe  creditws 
of  Mr  Moir.  of  wfaom  the  pursuer's  antbor,  Mr  Spalding  *■* 
one:  Finds,  that  in  virtue  of  repeated  interim  decrees  in  nvoar 
of  the  defendm,  as  trustees  of  Mcs  Moir,  commendng  in  tit 
yesr  1815,  various  -paymenia  were  made,  and  in  16ttsa  snasri 
payment  of  jE200  wss  sutboriied,  reserving  sll  dalsss  ftiramsr^ 
as  the  smount  of  tbe  fund  tit  media  was  not  then  suffleieM  to 
pay  tbe  dsim  of  Mrs  Moir,  which,  in  cooaeqnenes  of  bsvisg 
divorced  her  husband  tn  )^,was  now  liiraQanpaityof  £S0O: 
Finds  thst  an  addition  to  the  fund,  l^  tbe  fsllii^  In  of  s  lii|s 
.  sum  set  apart  for  payment  of  certain  prior  siniultsnti  hs(W 
arisen,  the  deftnders.  In  iS8(h  raised  an  action  of  w^^ning  snd 
transferenos  of  tbe  process  of 
cuted  against  tbe  creditors,  i 
which  wasOcreaasrprMsaM  ia  wTtluiat  dsUji' 


of  mnttiplepoinding,  which  was  oe- 
I,  ineladlug  Andrew  Spalding,  ssi 
oM  ia  wltluat  dsUji   Finds  lt>t 
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tbe  drfenden  gut  in  >  claim  for  il]«  ■rmn  dna  to  Mn  Moir, 
imouiitin^  10  £"^92,  10.  6.,  bjr  k  iiale  pul  into  proceM  t  ind 
alter  It  vas  allowed  to  be  >een  bj  all  confemed,  Bnd  not  otyecttd 
to,  decree  irai  pronaunred  on  3d  June  IMI  Tor  thi*  ium,  and 
the  nid  Bum  «raa  paid  by  Mr  Taylol-,  on  a  dincharge  iiibicribed 
\j  Mn  Moir  bcnielf ;  Finds  [hat  Mn  Moir  haWns  died  in  Sep< 
tembcr  tB31.  leh  a  settlement  in  favour  of  the  defendeT  Mill 
Annnlcy ;  Tbat  llie  defendeni  then  gave  in  ■  Uate  elaiming  tbe 
sltimale  balance  due  of  Mn  Moir'a  annuity,  and  on  IQlh  Jinu- 
arj  1632,  obtained  decree  for  £280,  which  the  raiier  bu  ilao 
piid  on  a  diicbarga  tabacribed  by  Mirs  Aiineiley,  aa  well  aa  tbe 
tUfenden:  Finda  that  on  SOlb  November  1832,  derreeofemnera- 
tjonwaa  pronounced  in  favcHirorrhe  miaerMr  Taylor:  Find*  that 
on  22d  Decembi-r  if>32.  Mr  Pedie,  a>  aaaigare  of  Mr  Spalding, 
and  on  tbe  ground  tbat  h«  waa  (he  next  arreiter  to  Mn  Moir'a 
tniiteet,  put  in  a  minute  rlaiminji  to  be  preferred  to  tbe  balanee 
of  tbe  fund  ;  and  furtber  stating,  tbat  on  the  payments  paid  to  of 
oa  belnlf  of  Hra  Moir,  tlie  proprrty-lai  had  not  been  deducted  ; 
and  hii  claim  nnt  bavjni;  bnen  objected  to.  Mr  Pedie  waa  pr*- 
ferred  aecordinitly:  Fin  da  that  after  tbi^  in  order  to  claim  for 
hiniaelrthe  amount  of  the  propertytax,  Mr  Pedie  raised  the  pra- 
Kn[  proceai  of  reduction  and  repetition  :  Finds,  ihsl  if  pro- 
perlj-tax  was  due  on  tbe  sum  payable  under  the  decree  of 
tbe  Court  to  Mrs  Muir'a  trustee*,  it  was  tbe  duty  of  tbe  raiser 
to  hare  retulned  tbe  aatne,  or  of  tbe  claimant*  to  have  objected 
Ibti  this  ibould  have  been  included  a*  part  of  the  fund  in  mecTio, 
fur  which  he  wb>  accountable  before  he  was  exonered ;  and  as  It 
bu  not  been  abown  tbat  the  pursuer  ia  in  right  of  the  raiaer,  bo  as 
(0  plesid  inbisnsmr,  or  tbatBuch  a  claim  has  ever  been  sustained 
by  H-i<y  of  tepelitiun  after  payment  on  ajudicial  decree,  not  ob- 
jected toby  the  pursuer  or  bis  author,  and  after  a  regular  dia- 
rbirRcof  tbe  debt — Repel*  the  reason*  of  reduction,  and  luitains 
Ihe  defences  ;  aaxoilziea  the  defenders,  and  decema  :  Finds  tbe 
defeiiden  entitled  to  expenses  ;  allows  an  account  thereof  to  be 
given  in,  and  remits  to  the  auditor  of  Court  to  tax  the  same,  and 

The  partner  reclnimed,  iknd  pleaded — I.  By  thft 
Propertjr-tax  Act  (lec.  114),  which  expired  on  5th 
April  1816,  a  bix  of  ten  per  cei>t.  tvn*  legally  dedu- 
dble  from  the  annuity  uf  £300,  payable  to  Mm  Moir 
oat  of  the  fond  in  medio  in  the  procen  of  mnltiple- 
poinding  at  the  InatRnce  of  her  huiband'i  trntUfl 
i^nat  her  and  the  other  creditors  of  her  hmband, 
fur  the  period  between  the  S2d  of  March  1814,  when 
the  annnitr  cotDmeoced,  down  to  the  expiry  of  the 
tu, — 11.  The  defender*,  ai  MraMoir's  troitees,  bar- 
ing drawn  the  whole  arrear  of  wiid  annuity,  including 
the  income-tax  for  the  above  mentioned  period,  are 
liable  in  repetition  of  the  wid  tax,  with  interest,  con- 
form to  state  in  proceii;  and  if  MiM  Annetley  has 
received  the  whole  arrear  from  them,  then  she  is  also 
liable  in  repetition  of  said  tax  and  interest,  either  to 
the  said  fand  in  ntn/n,  or  to  the  pursoer,  who  baa 
been  preferred  to  the  whole  balance  of  said  fund, 
conform  to  extract  decree  in  his  favour  prodoced ;  - 
and  the  interim  decrees  for  payment  of  the  sajd  ar- 
rears of  annuity  &1I  to  be  rednced  actwrdingly-to  the 
extent  of  the  tax  and  interest,  for. which  the  parsaer, 
in  virtue  o(  hit  decree  of  preference,  is  entitled  tp 
decree,  either  in  this  action  or  in  the  prooeti  of  niiil- 
tipiepoinding. 

Anawered— -I.  That  Mr  Taylor,  and  the  whole 
clatmants  in  the  conjoined  actions  referred  to  in  the 
record,  ought  to  have  been  called  as  parties  to  this 
process.  At  all  events,  the  defenders,  Mrs  Moir's 
trustees,  were  not  the  proper  parties  aminit  wbam 
the  present  action  fell  to  be  directed.  In  partionlar, 
it  is  incompetent  to  conclude  against  them  for  redac- 
tion of  the  decree  for  £2192,   10.  S.,  which  vna  ob- 


taiited  in  name  of  Mn  Moir,— -II.  That  the  sammone 
is  irrelevant,  in  so  iar  as  it  does  not  get  forth  tbat  tbe 
pursuer  bad  any  preferable  right  to  the  fund  in  media 
over  the  other  crEditort,  nor  that  the  property-lax 
was  paid  out  of  the  trust  funds,  nor  any  right  or  in- 
terest which  the  pursuer  has  to  pursue  tbe  present 
action.  In  point  of  law,  the  pursuer  has  no  snob 
right  or  interest ;  and  therefore  the  present  action, 
even  supposing  it  relevant,  ought  to  be  dismissed,  or 
at  all  events,  it  ihuuld   be  listed  till  tbe  issue  of  the 

Srocess  of  reduction  brought  Ojgainst  the  pursuer  by 
ohn  Brnce, — lil.  That  it  is  irrelevant  and  inoom- 
petent  to  conclude  for  reduction  of  the  decrees  of  Sd 
June  IBSl,  and  l?th  January  ltJ32,  without  condnd- 
ing  for  reduction  of  the  decrees  obtained  by  the  de- 
fenders, Mrs  Moir'a  trustees,  and  by  Mr  and  Mra 
Moir,  prior  to  26tb  July  IHSl,  and  of  the  discharges 
granted  for  tbe  sums  decerned  for  by  these  rarioua 
decreei_IV.  Tliat  the  debt  due  to  tbe  defenders, 
Mrs  Moir's  trustees,  onder  the  contract  of  murriage 
execnted  at  Lisbon,  having  been  an  Elast  Indian  deot 
specially  assigned  to  tbem  by  tbat  contract,  was  never 
subject  to  p rope rt^- tax ;  or,  sapposing  the  debt  not 
to  be  an  East  Indian  debt,  it  must  at  all  events  be 
viewed  as  an  English  debt,  and  the  pursuer  must  seek 
his  relief  in  the  English  Courts ;  at  least  the  present 
question  must  be  regulated  by  tbe  law  of  England  ; 
and  as  by  that  law  no  action  of  repetition  could  be 
maintained,  the  same  rule  will  fall  to  be  adopted  in 
Scotland. — V.  That  in  the  circomstancea  stated  io  the 
record,  the  present  claim  it  cut  off  by  the  statute  of 
limitation,  or  by  the  prescription  of  tbe  country  where 
the  parties  resided  during  tbe  currency  of  the  years 
of  prescription. — VI.  That  as  the  right  of  the  defen- 
ders, Mrs  Moir's  trtutees,  daring  the  period  when 
Eroperty-tax  wai  exigible,  was  not  a  right  of  annuity, 
nt  a  right  to  the  principal  sum  of  £6000,  tbat  right 
wat  not  affectable  by  property-tax,  and  no  claim  for 
deduction  of  property-tax  can  be  maintained,  while 
the  decree  of  constitution  obtained  bv  tbe  trostees  in 
1815,  and  tbe  decrees  of  preference  vDtained  by  tbem 
in  1816  and  1818  sUnd  unreduced.— VII.  That  by 
the  terms  of  the  Act  46  Geo.  III.  c.  65,  the  defenders 
were  never  liable  for  said  property-tax ;  and  supposing 
they  had  been  so,  they  must  now  be  held  discliarged 
of  ^1  claim  for  dednction  thereof,  and  no  claim  for  re- 
petition can  be  maintained.  At  all  events,  the  pay- 
ments made  are  to  be  held  fts  bona  fide  percepli  el  con- 
tunipti,  and  both  Mr  Taylor  and  the  pursuer  are  bound 
by  the  decrees,  diiobarges,  and  proceedings  referred 
to  in  tbe  record,  from  now  claiming  repetition  of  isid 

Croperty-tax. — VIII.  That  no  property-tax  having 
sen  paid  by  any  party  on  the  sums  in  question  (ex- 
cept in  sd  far  as  it  was  paid  on  Mrs  Moir's  income), 
this  present  claim,  if  .competent  at  all,  is  competent 
oply  to  the  Government,  and  is  in  every  view^'us  iertit 
to  the  puniuer.— IX.  That  in  tiny  view,  the  partner 
could  only  recover  the  principal'sumji  which  ought  to 
have  been  retained  (after  tbe  defenders'  debt  was  fully 
paid),  with  simple  interest,  and  the  state  Ivunded  on 
in  the  summons  proceedi  on  principle*  which  are  il- 
l^al  and  erroneous. 

At  advising, 
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-  Lord  GUnlt€  mi,  Ihe  partner  h*i  neither  intemt  not  title  to 

The  Other  Judge)  having  concarred,  tUe  Court  una- 
ninian«ly  adhered. 

■  Punmer"*  Aulhoritj.— WeBvem  of  Ayr  v,  Botie  and  Othen, 
June  13,  1633;  S.  ind  D.  II.,  401. 

'  Second  Diriiion Lord   Ordinary,  Medwjii — Aci.    Skene 

and  Wilson;  Parly,  Agent.— jIIi.  Ciinlnghametind  Deaij  John 
Robertww,  Agent.— Mr  Tbom.on,  Clerk.— [/.  (f.tf.l 


2-2d  Mag  1834. 
No.  SOI. — James  M'Naucht,  Sutpender,  v.  John 
Graiiau,  Charger, 
Landlord  and  Tenant — Removing— fire MBn/aBte*  in  vhicX  the 
■  Sheriff'  hating  dcctnud  in  a  reiKoting  on  tht  Acl  of  SederuM 
1756i  andatuipmiioa  af  thi  charge  of  rrmoving  being  pntmitd, 
on  the  grat^nd  principail^  Ittett  tht  tandiord  had  vied  teftiettrti' 
'  lion  which   irai  iv^ient  In  coner  the  rtnll,  the  Court,  viih  the 
viev  of  aUoteinx  '*e  luetioti  to  be  tried,  on  caution  biingfovnd 
Jot  violent  profit,  remitted  to  the  SHeriff'lo  proceed  in  term*  ijf 
the  Act  i4  Sedertita. 

On  25th  November  J833,  tlie  cliarg^er  bronght  an 
action  of  removing  ngainat  the  complainer,  before  the 
Sheriff  of  Stirlingshire,  narrating,  That  by  missive, 
dated  17th  March  IHSO,  the  Bti^pender  became  tenant 
of  the  farm  of  Boards,  belonging  to  the  charger,  for 
nineteen  years  from  Martinmas  1829,  at  the  yearly 
rent  of  £100  for  the  first  fire  yeara.  and  £1 10  fur  the 
remaining  fourteen  yean, — that  the  snsppnder  iras 
Owing  £li07  of  rent  at  Martinmas  1833,  being  more 
than  one  year'a  rent,  and  therefore  concluding,  in 
terms  of  the  Act  of  SedertiDt,  I4th  December  L756, 
that  the  suspender  should  be  ordained  to  find  cantion 
fbr  the  fivefollowingcrOpa,  or  to  remove.  In  defence, 
the  suspender  atated.  That  on  Slst  July  1833,  he  had 

frttnted  to  the  cbai^er  a  letter,  authorising  him  to 
ispose  of  the  growing  crop  and  stock  npon  the  farm, 
which  ivaa  more  than  sufficient  to  pay  the  arrears,  not* 
withstanding  of  which  the  charger  had,  on  29th 
August  1833,  used  seqaestnition,  and  during  the  de- 
pendence of  that  process,  had  brought  this  action  of 
removing.  The  aaipender  having  failed  to  find  chU' 
tion,  the  Sheriff,  on  Silst  March  1B34,  decerned  io  the 
removing,  with  expenses.  The  suspender  reclaimed, 
and  pleaded,  inter  alia.  That  the  missive  founded  on 
being  unstamped,  could  not  he  made  the  gronnd  of 
action.  The  Sheriff  adhered  ;  and  the  decreet  being 
extracted,  and  a  charge  given,  the  present  suspension 
was  presented,  on  the  grounds — 1.  That  the  copy- 
charge  served  on  the  aoapender,  although  it  designed 
Mm  as  "  farmer.  Boards  of  CraigalliBn,"  and  charged 
him  to  remove,  did  not  state  from  what  farm  or  pos- 
■esiion  be  was  ordained  to  remove. — II.  That  until 
the  issue  of  the  sequestration  [irocess,  it  could  not  be 
ascertained  whether  any  or  what  rent  was  due  to  the 
charger. — III.  That  the  missive  being  unstamped, 
could  not  be  made  the  foundation  of  any  action.  An- 
swered— I.  The  meaning  of  the  charge  ia  clear,  but 
at  all  events  the  execution  is  correct,  and  the  objec- 
tioncould  onlybe  listened  to  in  a  reduction. — II.  The 
sequestration  will  not  cover  the  arrears.  Besides,  the 
charger  is  not  thereby  deprived  of  his  remedy  under 
the  Act  of  Sederunt. — III.  The  suspender  has  no  title 
oF  possession  hut  the  missive,  and  if  it  be  null,  be 
niist 


Lord  Cringtetie,  Ordinary,  on  22d  April  1834,  oN 
dered  the  bill  to  be  answered,  and  added  the  following 
note : — 

"  This  one  differs  ^m  that  of  Rmt,  I8(b  Janury  1S94.  It 
is  for  removing  during  n  leue,  on  account  of  TunpiymrDtor 
rent!.  The  other  wu  for  remoTJng  when  a  lesir  bad  eipind. 
The  Lord  Ordinary  ii  bound  to  pay  all  deference  to  tbe  d»< 
cisioris  of  the  Court;  but  he  ma>t  uj,  that  be  never  AoM 
hare  assented  to  that  judgment.  IF  the  teaie  waa  uiiiitiniptd, 
and  the  Sheriff  could  nut  have  looked  at  it.  then  the  AdrtiAtl 
bad  no  title  of  poMeaiion  to  defend  him  fron  removing.  So 
said  Lord  Moncreiff.  If  Ibe  leaie  were  to  bave  been  itaiap. 
ed,  then,  after  ilamping,  it  only  proved  that  it  wai  ilitl  bo 
lea«e,  becauie  it  wai  expired.  It  therefore  leemi  lomewliil 
ridiculoua  to  atamp  a  deed  to  make  it  uieleai,  and  in  reilllyao 
deed  at  all.  Thiscate,  aa  already  saiil,  ia  different.  Ifthemtt. 
live  be  itamped,  it  may  be  ■  leaae,  and  would  be  aa  if  the  nm- 
plainer  find  caution.  As  Io  his  other  plea,  that  the  landlord,  by 
uiing  lequealration,  ruta  off  hia  right  of  srtion,  the  Lord  Ordi- 
nary cannot  asaent  to  it.  The  respondent  will  also  eonndrf 
whether  his  charge  to  reniore,witbout  mention  of  fiom  whit  Ibf 
removal  ia  to  be,  ie  correct." 

Thereafter,  Lord  Fullerton,  Ordinary,  on  iA  Msy 
1834,  passed  the  billon  caution.  The  charger  re - 
claimeo,  and  pleaded.  That  it  was  Imperative  in  a  re* 
moving  that  the  suspender  ahould  have  fonnd  eautioa 
for  violent  profits.  Allhongh  the  Ordinary  had  pall- 
ed the  bill  on  caution,  it  was  only  the  other  day  tint 
a  bond  was  lodged,  subscribed  by  "  Alexander  Mat- 
Donald,  Queen  Street,  Glasgow,"  who  eoald  not  b« 
found  by  that  designation,  and  on  applying  to  the  an* 
pender's  agent,  he  liad  refused  to  give  any  farther  infor- 
mation respecting  him.  Aa  to  the  objection  en  tbs 
stamp  laws'fSupposirigit  to  be  well-founded,  it  was  now 
remedied  by  tho  missive  having  been  atamped.  Ibe 
most  expedient  and  expeditions  course  would  be  to  re- 
mit to  the  Sheriff  to  alluwcautiun  fur  violent  profiti,ia 
common  form.  Answered — No  ubjectioaa  have  been 
lodged  to  the  bond  of  caution,  and  the  suspender  is  sn- 
titled  to  bave  bis  case  discussed  in  thia  Court  oa  the 

Lord  Gtf'tu.— The  interlonitarpaaaes  tbe  bill  one*tttloe,uil 
the  landlord  sayi,  caution  is  all  he  wanta.  If  the  bond  it  M, 
the  bill  will  be  got  refused  -.  If  it  be  good,  then  the  landlords 
object  ia  gained.  I  do  not  understand  tbe  object  of  ibii  reclaiiB' 
ing  note, 

Cuningkame,  for  charger— There  ia  agreat  difference  ia  poiat 
of  itXty,  and  cipenie  in  proceeding  here  and  beftyre  the  She- 
riff. 

Lord  Balgmg. — I  wonid  remit  to  tbe  Sheriff  to  allow  (aalioa 
within  fourteen  dayi.     That  will  do  justice  to  all  partici. 

The  Court 
"  Recal  tbe   interioculor  of  tbe   Lord   Ordinary,  rediinwd 
against ;  and  remit  the  nse  to  the  Sheriff,  to  proceed  ia  um* 
of  the  Act  of  Sedenmt,  itaerving  all  qaettioiw  relatiTe  to  a- 

Fint  Diviaion— Lord  Ordinary,  Fallcrtoo.— .irf.  War; 
Jamea  Moore,  S.S.C,  Agent.— Alt.  Cuaiugbamc  ;  Orsbaali 
Anderaon,  W.a,  Agenta.— Mr  Bell,  Cterfc.— [G.i>.] 


2U  May  1834. 
No.  302.— GoHDOM,  Pursuer,  v.  Watson,  D^ender. 

Process— Jury  Cause -Auditor's  Report— A^ot  nrttmrr  >* 
a  jury  cauii  to  lodge  a  naleofa^/tttiam,wiiliim/6Ttf-eighlh—'h 
Io  OR  tmdilor'i  report. 

Procesi— -Eipenaea — A  wecev/ej  partg  Mnnd  Ik*  teftau  »f 
hit  condeKtndence,  aUhongi  it  tomiitud  tfm  rtpeiititn  if  t^ 
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The  rfffirder  in  lhi«  cate  having  objected  at  the 
bar  to  the  apjiroval  of  the  auditur'»  report,  the  pur- 
sner  maintAiiied  that  the  objection  could  not  be  heard, 
■*  nu  note  uf  objection*  had  been  lodged  withio  fortv- 
eight  houris  in  termi  of  the  Act  of  Sederunt.  The 
Court,  huvre*er,  were  uf  opinion  that  thi«  rule  did  not 
apply  to  jury  cauaed  and  they  allowed  the  objeetioa 
tu  be  stated,  which  was,  that  the  punner  haring  en- 
roljpd  thec«)<«,and  mored  foran  orderfor condeicen- 
dence  and  aniwert;  and  baring  lodged  a  condeicen- 
deiice  which  consisted  ofa  rppetitionof  theaummona, 
divided  into  separate  heads,  he  ought  not  to  be  allowed 
the  expeniie«'  thereby  uccaiioned.  Aniwered — The 
pursuer  bad  no  opportunity  of  denying  the  statements 
in  the  defences,  which  consisted  of  four  page*. 

I.ord  Preiidatt,  —  I  once  lubiniltpd  a  form  of  proeesi  to  tbe 
Ordiniriea,  in  which  it  wu  piovidrd  that  it  should  be  in  the 
(Mnrer  of  tbe  punoet  to  adojtl  ibe  lumniDnii  u  his  condeseen- 
drnce ;  but  the;  tbuught  ibis  would  not  do.  I  believe  tfaej  havs 
(ioce  partly  changed  ibeir  opinion  ;  but  uoder  tbe  preaenc  rule, 
Uie  expense  imut  be  nil  owed. 

The  Cunrt  repelled  the  objection,  with  ezpenae*. 

Fint  UirinoB —Act.  A.  M'NeilL— ^«.  Dean  of  FmuUt 
(Hope>-[(;.i).] 

S2d  May  1834. 

No.  303. — Poor  Charlotte  Abbuthnot,  Purtuer 
and  Advocator,  v.  James  Svhon,  Defender  and  Re- 
rp^ndenl. 

Parent  and  Child— Aliment— Tacilnrnity  — CfrcmattnRcu  i* 
H'ti'cA  »«  ftlAer  of  a  aalural  child  mat  held  nol  lio/ile  for  a 
claim  aj  nl'tf  yetrt"  altntenl,  hroHghi  forward  Ay  the  fnolktr  at 
Ike  dulance  of  ttlwttn  Ivtitf  anJ  Iking  geari  after  tkt  atteged 
cAliM  tmerftd—4lit  falhtr  tting  all  thai  limt  abroad,  but  hit 
par^mti  hatiti^  }iromiaed,  bejort  his  de/mrlure,  to  maiHiajn  the 
child — hamKf  kept  it  farJiiK  yitttt  i  and  thcnafUr  na  eomplainl 

Uu  remaining  ntne  jiart,   unttl  Vie  action  nu  TMted  sgoiiut 
Iht  /other. 

The  adrocRtor,  in  1796,  when  a  servant  with  the 
revpun^ent  Jame*  Symon's  father,  became  pregnant 
4if  a  natural  female  child  to  the  aaid  James  Symon. 
Immediately  before  the  birth  of  the  child,  Symon 
embatked  for  the  West  Indies;  and  the  adrocator 
nursed  and  kept  the  child  for  abunt  two  or  three 
years,  after  which  it  was  removed  to  the  respondent's 
mother's  houite,  and  alimented  and  cluthed  by  her 
tintil  it  was  eight  years  and  nine  months  of  age, 
irhen  it  agnio  returned  to  its  mother,  the  advocator, 
who  wa*  then  married  and  had  two  children,  with 
whom  it  remained,  Tbe  respondent  having  returned 
from  the  West  Indies  some  months  before  December 
ISifS,  the  advocator,  of  that  date,  raised  an  action 
against  him  in  the  Sheriff  Court  uf  Forfar,  for  pay- 
ment of  £121,  1.  3.,  being  inlying  expeniies,  and  nine 
years'  aliment,  with  interest,  for  the  child  during  the 
time  it  remained  with  its  mother,  until  it  reacliad 
fourteen  years  of  nge.  In  defence,  it  was,  inler  alia, 
pleaded — I.  The  triennial  preicripiiun. — II.  That  tbe 
child  and  mother  were  supported,  during  the  nuriing, 
by  the  parents  of  the  respondent,  tu  whom,  in  the 
respondent's  absence,  was  delegated  the  obligation  of 
contributing  to  it*  maintenance;  ihat  after  it  was 
weaned,  it  waa  kept  in  the  family  of  these  parent* 
until  it  wn*  at  an  age  when  it  could  be  useful  to,  and 
Vol.  VI, 


a»at«t  its  mother,  who  had  then  a  family  and  retfuired 
its  assistance. — HI.  That  the  reapondeiit'>i  parent* 
baving,  on  bisaccount,  defrayed  exclusively  the  whole 
expense  of  maintaining  it  for  neveral  yettrs,  the  re- 
spondent is  entitled  to  set  off  the  half  of  that  expense 
against  the  mother's  claim  for  llie  expense  of  aliment 
during  the  remaining  period. — IV.  Taciturnity  for 
twenty  years  during  which  the  pursuer  had  the  means 
of  enforcing  tbe  obligation  of  maintaining  the  child 
against  the  respondent's  parent*  in  this  country,  or 
of  pursuing  himself  in  tbe  courts  of  St  Vincents. 

A  proof  was  allowed  tu  the  parties,  on  advising 
which  tbe  Sheriff-substitute  pronounced  this  interlo- 

"  Foarxa,  I9f4  January  1890. — Hsrinf-  reiiimed  coniirlrr*- 
tion  of  the  proof  for  (btr  purtiei,  memurial  for  the  pursuer, 
answer  fur  tbe  defi-nder,  and  whole  prueeu — BMoilties  tbe  de- 
fender, but  find*  nu  eipenaes  due  to  bim. — Note, — The  part iei 
wece  in  similar  rirrumntance*  at  tbe  birth  of  the  child,  and  aa 
tbe  defender  vras  then  going  abroad,  it  wna  settled  with  tbe  pur- 
suer Ihat  bia  parents  should  implement  the  obligations  incumbent 
on  him  aa  the  father  of  the  child.  It  is  proved  that  they  made 
prorision  for  the  inlying,  kept  un  p>od  terms  with  the  pursuer, 
who  visited  them  ri'peHtedly,  fiimiihed  ber  with  necesssries,  Kic, 
and  alterwanla  took  the  whole  burden  oF  maintaining  tbe  child 
for  at  least  five  years,  creating  it  with  great  kindness.  Tbej 
would  bsve  continued  to  maintain  it  if  the  pursuer  had  not 
chosen  to  take  it  into  her  own  familr.  Tbe  obiigatioDS  on  the 
defender,  ss  Che  father,  were  thus  to  have  been  fully  implement- 
ed." 

To  tills  interlocutor  the  Sheriff-depute  adhered. 
The  pursuer  then  advocated  the  cause, — when  Lord 
Medwyn,  Urdinarjr,  pronounced  the  following  JQdg- 


it  is  established  ibaC  on  the  punurr  becoming  pregnant,  and  che 
defender  having  acknowledged  the  child,  but  being  on  bia  way  to 
tbe  West  ludies,  tba  parents  of  ihe  delender  undertook  Co  ali- 
ment the  child  when  born  :  That  the  child  was  born  at  Johns- 
haren,  and  there  nursed  by  Che  pursuer,  Mrs  Symon  supplying 
bibyclotbea,  and  providing  for  tbe  luiiporC  of  the  pursuer  and 
the  child  while  residing  ac  Johnshaveni  That  after  tbe  child 
was  weaned,  it  vras  brought  by  the  witness  Barbara  Symon  to 
Mrs  Symon  st  Marykirk  ;  and  while  the  punuer  maincains  that 
the  child  was  then  three  years  and  nine  months  old,— 4nd  bee 
three  UrsC  witnesses  support  this  statement, — there  are  other 
witneiiBes  who  prove  that  st  this  time  thechild  was  much  yoniiger, 
probably  under  two  yean  of  age :  That  the  child,  which  was 
named  after  Mrs  Symon,  was  treated  kindly,  and  as  one  uf  bee 
own  children,  was  puc  to  school  with  them,  and  got  mouminga 
along  witb  the  otben  for  one  of  the  children,  and  was  alimented 
and  clothed  by  Mrs  Symon  after  it  went  to  reside  with  her,  first 
at  Marykirk  and  then  at  Montrose :  That  although  the  child, 
when  eight  years  and  nine  monCbs  old,  returned  to  reside  with  Che 
pursuer,  she  had  not  catiJlIiMhed  upon  what  account  this  change 
of  residence  took  place;  while  on  the  other  hand,  it  appears 
that  ihe  pursuer  was  then  married,  and  had  two  cbildren,  for 
whom  the  child's  services,  even  at  that  age,  would  be  useful  i 
Finds  it,  under  these  circumBt4nces,  established  by  the  proof  a* 
well  B>  by  tbe  taciturnity  for  so  long  a  period,  that  the  obliga- 
tion uadertakeD  by  the  parenCa  of  the  defender  has  been  imple- 
mented byibem  during  che  tint  period  of  tbe  child's  age,  while 
it  resided  with  its  mother  at  Jobnahaven,  aa  well  as  during  tbe 
period  when  it  resided  with  Mrs  Symon  at  Marykirk  and  Mon- 
trose; Sndi  further,  that  tbe  pursuer  ha*  not  sbovm  why  che 
child  was  withdrawn  from  Ihe  residence  of  Its  grandmother,  nur 
established  that  she  declined  to  keep,  clothe,  aliment,  and  eriu- 
catc  it  longer ;  therefore  repels  the  reason*  of  advocation,  remit* 
the  cause  timpticiter,  and  decerns  ;  lindi  no  eipenses  due. 

"  A'Ms,— This  ii  cerlair'ly  s  siiwiilar  caM,  where  cuch  a  claim 

No.  xi^i^.,,. 
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\e  obligition  wag  undertaken  \>j 
tie  ptreMt.  Prescription,  bawenr,  doe«  not  ipplf  to  lucb  ■ 
eliim.  The  enm  of  proring  that  tbe  undertaking  <na  duly  in>- 
plemented.  no  doubt  falla  upon  tbe  defender  ;  but.  puil  lantvm 
Umfiorii,  sucb  a  measure  of  proof  ciDDOt  be  required  of  bim  ai 
if  tbe  circumstaimB  hud  boen  rerent.  Tbere  doea  wem,  how- 
ever, sufficient  in  the  proof  (see  evidence  of  Ann  Jamie,  JaiUM 
Aiim,  Agnes  Alexander,  and  Barbara  Sjmon),  together  witb 
tadlumjif ,  to  eEtubliih  tbe  defence  as  to  tbit  first  period.  Next, 
there  ia  abundance  of  endence  of  tbe  kindness  shawn  to  the 
child  when  living  with  Mrs  Symon,  and  this  was  efen  shown  to 
her  br  presents  at  tbe  time  of  ber  marrisge  (Ann  Cisik).  It 
is  of  tittle  consequence  when  tbe  child  came  to  Marjkitk,  if  it 
be  established  that  as  long  a«  it  lired  witb  tbe  pursuer  at  Jobns^ 
baTen  it  was  alimented  by  the  defender'a  relations;  hut  the  pre- 
ponderance of  tbe  proof  bears  that  the  child  came  to  Alarfkirk 
when  about,  or  lacber  under,  two  yesis  old.  Symon  died 
in  December  1TS9  (James  Adam},  and  Mrs  Symon  removed  to 
HontroBe  at  Wbitsundav  ISOO  (Jsoet  Tsylor).  Tbe  child 
therefore  was,  even  on  Ibis  view  of  the  evidence  (snd  on  the 

Knuer's  stBtement  it  was  stilt  lesa),  for  a  short  period  only  at 
arykifk,  which  may  account  for  the  evidence  of  the  niltiesses, 
vbo  djd  not  see  the  child  there.  When  an  illegitimate  chiU  bsa 
beep  brought  up  with  the  family  of  ita  father,  kindly  treated  and 
educated  bi  one  of  the  other  children  for  seven  yean ;  when, 
after  this,  it  is  taken  to  reside  with  its  mother  when  it  ia  near 
nine  years  of  age,  il  would  be  necessary  to  show  that  there  was 
some  reaton  for  withdrawing  it  from  its  former  residence,  either 
in  the  conduct  or  wish  of  the  father's  family,  to  found  a  claim 
for  aliment.  The  mother'a  right  of  custody,  which  the  Lord 
Ordinary  admits  in  tbe  general  case,  would  not  wammt  a 
claim  for  aliment  on  tbe  part  of  tbe  mother,  merely  from 
the  circumstance  of  the  residence  of  the  child  witb  her.  Be- 
sides, the  claim  would  not  extend  beyond  ten  years,  without 
•bowing  ibiit  sbe  was  then  unable  to  obtain  ber  maintenance 
by  herding,  or  otherwise,  which  is  not  shown  here.  Al- 
though the  mother  of  an  illegitimate  child  i*  bonnd  equally 
with  the  father  for  aliment,  tbe  Iiord  Ordinary  cannot  adopt  the 
argument  which  was  stated  at  the  bar  as  to  compensation,  so  «s 
to  give  the  father,  who  has  alimented  the  child  for  one  period,  a 
right  to  come  against  tbe  motber  to  aliment  during  an  equal 
period.  But  this  plea  doe«  iMt  seem  necessary  to  decide  tbe 
present  question." 

Tbe  adrocstor  having  ^el^Ia)Ined : 
Lord  Clenltc. — By  tbe  evidence  before  na,  and  (he  very  nature 
of  the  case,  every  claim  of  the  kind  here  made  ia  Iw>g  ago  ex- 
tinct. It  is  admitted  that  tbe  defender's  father  and  mother  be- 
camebouod  to  aliment  the  child.  There  wsa  no  prefer  delt^a- 
tion;  but  that  la  of  no  consequence.  The  action  is  brought 
about  twenty-eight  yean  af^r  tbe  child  bad  been  taken  charge 
of  by  the  defender'^  parents.  No  complaint  was  made  during 
all  that  time,  that  the  obligation  undertaken  by  the  parents  bad 
not  been  fulfilled.  Tbe  pursuer  says  that  sbe  could  not  bring 
•n  action  against  them — and  there  nsy  have  been  some  difficulty 
in  ibis;  but  was  there  any  thing  to  have  hindered  her  from 
making  her  demand  or  complsiot?  There  is  only  one  witness 
who  says  that  the  pursuer  told  her  that  the  defender's  parent* 
had  not  acred  to  her  ai  Ibry  had  promiaed  ;but  tbere  is  not  a  single 
witness  who  saja  that  the  p)irsuer  ever  complained  to  tbe  defen- 
der's parenta.  I  wont  say  any  thii^  about  tbe  picas  of  presclip- 
lion  and  delegation ;  but  1  think  there  is  enough  proved  to  en- 
title na  to  hold  thst  this  claim  has  no  foundation.  Tbe  pursuer 
rested  aatisfied  for  l)etween  twenty  and  thirty  years,  and  it  is 
moat  intolerable  that  an  action  should  now  be  tvrought  on  such 
grounds. 

Lord  Cri«tleiie  — I  agree  entirely  in  the  Interlomtor  and  note 
of  tbe  Liord  Ordinary,  who  baa  mad*  a  tnost  correct  and  aenai- 
b)e  deduction  fram  the  proof. 

Lard  JvUiet  Cttrk. — I  hare  read  all  the  proof  and  paper* 
Id  this  ease  from  beginning  to  end,  snd  1  agree  entirely  with 
your  Lordships  and  the  Lord  Ordinary.  I  think  it  is  moat  in- 
(trierable  t«  nave  such  an  action  brooght  in  tbe  drcumstanccs. 
T  (gree  witb  Lord  Glenlee,  that  it  is  moat  material  that  no  ram. 


plaint  or  dentnd  was  ever  made  by  the  pursner.  I  am  quite 
satisfied  that  this  claim  has  no  foundation  in  Uw  or  equity ;  nd 
we  would  not  mark  our  sense  of  the  nature  of  tbe  rate,  if  rc 
did  not  give  expenses  from  the  date  of  the  Lord  Ordiusiy'i  in- 
terlocutor.    That  i*  all  which  we  can  give. 

The  Canrt  (16th  May)  adhered,  witb  expenieiuiics 
the  date  of  the  Lord  Ordinary's  interlocutor. 

Second  Division.— Lord  Ordinary,  Medwyn,  — /fri.  Wood, 
Ferguson, and  Mylne;  George  Ritchie, V.S.,  Agent— 'fJf.  Kny 
and  Deaa;  Brown  &  Uiiler,  W.S.,  Agents.— Mr  Fefi;wo^ 
C\.ttk.—{W.H.D.'\ 

22d  Mas  1&34h 

No.  304.— William  Dbuhmond,  Cathier  of  iht  Sh 
cown  Fife  Banking  Company,  Furtuer,  v.  Th^ 
FiBST  Fife  Banking  Company,  &  Chakms  Umit 
TEH  (Thoiibon'b  TRiTBTEf:),  &  Othehb,  Iht  Part' 
neri  thereof,  Drfendert. 

Partnership — Joint-Stock  Banking  Company — LiaUlily— As- 
signation— Circumilanui  in  (sAicA  Iht  p^itr  o/'  a  ji^nl-iltci 
t^niitig  company  hating  uM  kii  ikan,  wilknl  aUemlmg  (*  Itt 
firm  and  ruU$aflnuirfeTpTtterittdbflkfe»Htrwel,*"'ut*'^ 
tuimiluiamling,  to  it  reKnwd  from  liabilUji  iHtKfMM  Ultt  — 
lunation,  an  tht  ground  Ikal  it  t«d  6tn  reeogiimd  aait  kamala- 
gated  by  lit  Company. 

Process— Summons— (7n<l<r  a  nmmont  againit  a  pettntr  oft 
company  for  Ike  Mance  on  on  atcannt-cnrreitt,  ilaitd  u  urn- 
•unee  and  lo  md  nh^quent  to  khlupii^  eautd  Id  h  ■  ;Mrlwr 
— if(M  BiK  eomptlent  to  ikom  thai  tktdtbt  imu  Intly  entnOd 
wii/e  lie  mt  a  partner- 

The  Fife  Bank  wu  originally  ettabliihed  in  1802, 
to  cndare  for  twenty-one  yettrt.  The  capital  was  to 
be  £30,000,  divided  into  aharei  of  £500  each.  Two 
hundred  and  fifty  pound*  was  pud  upon  each  thve. 
When  the  contract  expired  in  WiXA,  the  partner*,  with 
a  feir  exception*,  agreed  to  enter  into  a  new  conttid 
fiir  five  yean  longer.  Cieor^  Aitken,  the  former 
cashier,  and  Ebenexer  Anderson,  the  accountant,  were 
appointed  joint  cashien  to  the  new  compaoy.  la 
December  1B25,  a  general  meeting  of  the  partnrrt 
r««olTed  to  disftontinue  the  banking  holiness,  and 
Mesir*  Cheyne  and  Mackeriy  were  appointed  casliier* 
to  wind  op  the  affairs.  The  pursuer,  Mr  Drummood. 
auperseded  Messrs  Cheyne  and  Mackersy ;  and  bi)* 
ing  qualified  himself  to  sue  and  he  stied  for  behoof  af 
both  Cotopantes,  in  term*  of  the  Act,  7  Geo.  IV.  ft 
67,  he,  as  cashier  for  tbe  second  Cotupany,  broupbt 
the  present  aclioD  agaia*t  himself  as  cashier  of  tb* 
first  Company,  and  against  the  partners  of  that  Con- 
pany,  stating, 

"  That  agreeably  to  account- cnrrent  commencing  said  Sd  A* 
gust  1823,  and  ending  Sd  Apgost  1891,  betwixt  tbe  fint  M 
second  Fife  Banking  Cooipsnies,  the  first  Compsoy  wsi  sttk 
last  of  these  dates  addehted  and  rcsting-owing  to  tb*  s«fl»d 
Company,  the  sum  of  £143,005,  a  \0\.  Sterling,  indiuliiv 
pcriodiol  interest,  accumulated  annually,  after  the  cDStoa^ 
bankera,  aa  the  said  account- current,  with  the  voacbef*  thereof 
to  be  pixtduccd  in  the  process  to  follow  hereon,  herein  speaiUy 
referred  to,  and  held  as  repeated  bmiimAt  eaaso,  will  iasoKEt  - 
That  said  sum  of  jei4S,00A,0.  lOf  Sterling,  with  the  It^w- 
terest  thereof  from  said  Sd  day  of  August  last  1B3I,  is  Kill  sd- 
debiedandretting-owingby  the  said  first  Fife  Banking  Coa- 
pany,  and  the  individual  partnera  thereof,  and  those  liahte  n" 
its  debts  and  obligation*  to  the  said  tecond  I^fc  Bankii^  Cm- 
pany,and  the  pursuer,  aa  cashier  thereof,  and  that  over  and 'bnt* 
sum  not  yet  ascertained,  for  eommiasion  and  expenaes  of  msaifS' 

and  therefore  concluding  for  payment  of  the  uid  ui> 


oF  £143,005,  Ol  lOi.,  with  ioteratt  from  Sd  Ao^st 
1831,  nntirv'iitg  tn«  claim  for  coramiHion  and  ex- 
p«««n  of  management.  Amongst  the  defender!  call- 
«cl  WA«  th«  trnitpe  of  the  late  Andreir  Thominn,  Ek^., 
jnnior  of  Kinloch,  wfaoie  father  had  been  an  original 
partner  of  the  first  Fife  Bank,  and  had  paid  np  the 
£350  on  hJa  share,  hot  who  wai  alleged  to  hare  luld 
ODt  in  I8S2,  and  therefore  not  to  be  liable  fur  any 
debt*  eontractpd  after  that  date. 

It  appenred  that,  in  relation  to  the  transference  of 
aluck,  and  the  aMnmption  of  new  partner*  in  coneo- 
quence  ^r«of,  the  original  contract  provided, 

"  That  If  tiny  partner  indincR  le  wM  or  Inmifer  hU  ilure.  lie 
•hill  gin  notice  of  tlic  intended  lalr,  and  tbe  penon  to  wbum 
lie  propOMt  lo  lell,  thirty  day*  it  leaaE  prior  (o  ■  general  tDFCt- 
itig,  of  wbich  notice  tba  CHtliier  ifaall  immediately  HriTJie  tb« 
whole  partners  by  circular  letteri,  and  at  tbe  following  general 
aaeelia[c,  the  intending  ptiitk«*er  nuat  be  approved  of  by  a  ma- 
jority sf  the  meeting  propcriyaatboriied  to  vote,  olhetwiie  no 
■aleeaa  take  place." 

And  it  wai  directed  that  tbe  ule  or  tranafereaee 
ahould  be  made  hy  a  partner,  or  lome  penun  in  hi* 
-  right,  property  aotboriied  for  that  purpose,  and  #honld 
be  accepted  ef  by  tlie  parchaser  "  in  ureaence  of  the 
directors,  irho  shall  aluo  sirn  the  deed  of  acceptance, 
after  being  authorised  by  the  Company."  When  all 
these  requisites  were  duly  complied  with,  it  vaa  pro- 
vided tbnt  the  seller  should  be  relieved  of  the  debte, 
deeds,  and  contractions  of  the  Company  made  pos- 
terior to  the  aetaal  sale,  which  were  to  be  transferred 
from  him  to  the  purchaser.  In  1820,  Mr  Thomson 
became  indebted  to  the  Fife  Bank,  as  ciutioner  for 
Mr  Goiirlay  of  Craigrotfaie,  whose  estate  had  been 
eeq  nest  rated ;  and  in  order  to  discharge  this  oliliga- 
tion,  Mr  Thuraaon  became  ajixious  to  sell  his  share, 
which  was  accordingly  advertised  in  the  Conrant  and 
Caledonian  Mercury  in  November  18:^0,  and  was  nl- 
timately  sold  to  Mr  Anderson,  the  accountant  to  tbe 
Bank,  for  £200,  and  an  assignation  granted  in  Au- 
f^ust  1822,  by  which  Mr  Anderson  litH^ame  bnand  to 
free  and  relieve  Mr  Thomsoa  of  all  his  ubligaliuna 
as  a  partner  of  the  Company.  The  price  of  the  share 
was  paid  by  Mr  Anderaun  to  the  Bank,  and  the 
amount  credited  by  the  Bank  to  MrThomaon,  partly 
to  hii  own  account,  and  pertly  in  extinction  of  his 
obligation  fur  Mr  Gonrlay.  Mr  Anderson  drew  the 
dividends  which  thereafter  became  due  on  the  share 
thus  transferred  to  him,  in  October  1822  and  Octo- 
ber 1823,  which  dividends  were  eittered  in  the  Bank 
books  Be  paid  to  Mr  Anderson.  Ft  was  alleged  that 
Mr  Thomson  attended  no  meetings  of  the  partners 
■nbseqnent  to  tbe  assignation,  but  in  July  1823,  he 
received  a  notice  to  attend  a  meeting,  which  notice 
fae  sent  to  Mr  Anderson,  as  one  which  must  hare 
been  intended  fur  bim.  In  the  new  contract,  Mr 
Thomson's  name  was  inserted,  but  tbe  contract  was 
not  subscribed  by  him,  but  by  Mr  Anderson  as  his 
assignee;  and  Mr  Anderson  received  the  dividends 
wbich  were  paid  under  tbe  new  contract  in  October 
1824  and  October  1825.  The  partners  who  dissented 
from  the  new  contract  advertised  out  of  the  concern 
in  the  Guaette  of  17th  (Ictober  1823,  but  Mr  Tbom- 
son  did  not  join  in  tliat  advertisement,  fn  these 
circanutances,  Mr  Thomtoo's  trustee  (who  lodged 


THE  SCOTTISH  JURIST. 


separate  defences)  contended,  that  although  Mr  Thom- 
son had  not  attended  to  the  stipulations  in  the  oon- 
tract  as  to  the  mode  of  assigning  his  share,  the  Com- 
pany had  homologated  and  approved  of  that  assigna- 
tion by  their  snbseauent  acts  and  deeds,  so  that  he 
was  relieved  from  all  responsibiiity  subsequent  to  the 
assignation.  In  regard  to  tbe  obligations  which  ths 
pursuer  alleged  in  his  condescendence  the  first  Com- 
pany had  come  under  prior  to  tbe  date  of  the  assig- 
nation, and  which  obligations  had  been  retired  by  the 
second  Company,  the  defender  contended,  that  the 
summons  was  so  framed,  that  all  the  debts  which  tlie 
second  Company  alleged  they  had  paid  fur  the  first 
Company  might  have  been  contracted  afier  the  as- 
signation WHS  granted,  at  least  that  no  data  were 
given  for  separating  the  two;  and  therefore,  that  no 
such  claim  could  be  maintained  in  this  action. 

The  Lord  Ordinary  (Corefaonse),  on  21st  January 
1834,  pronounced  tbe  following interlocntur  and  note: 

"  The  Lord  Ordinary  having  heard  eonnsel  for  tbe  parties, 
and  considered  tbe  closed  record,  prod uetiont  and  whole  proeeaa, 
Findi  it  proved  by  the  doeuments  produced  or  referred  to,  that 
the  late  Andrew  Thomson  sold  bl*  •bars  at  a  partner  of  the 
First  Banlciog  Compuny,  in  the  year  1B22,  to  Ebcnraer  Ander. 
son,  the  accouatani  and  teller  of  that  Bank,  for  tbe  sun  of 
£iOO,  and  that  tbe  share  was  conveyed  Id  bim  accordingly,  by  a 
deed  of  aisignation  granted  by  the  seller.-  Finds  that  the  traua- 
fo  of  tbe  sbare  was  not  eziMuced  in  the  form,  and  according 
lo  the  rules  prescribed  by  tha  contract  of  copartnery,  but  that  it 
waa  reeognised.  bomologiled  and  acted  upon  by  tba  Company, 
,snd  in  cenaeqiienn  became  effectual  in  a  question  with  them, 
as  well  as  in  ■  question  between  the  seller  and  tha  purchaser : 
Finds,  therefore,  that  the  late  Andrew  Thomson  ws*  not  n 
partner  of  tbe  Company  at  the  expiry  of  the  conlnct  in  1823: 
Asaoilsies  the  defender,  Cbariei  Hunter,  as  trustee  for  Tbom- 
son's  reprewDtativea,  from  the  conclusions  of  this  action,  and  de- 
eems,  and  finds  bim  entitled  to  expenses;  reserring  action  to 
the  pursuer.  In  competent  form,  for  any  sum  for  wbich  Thum. 
sun's  representatives  may  be  liaUe,  in  consequence  of  Thomson 
being  a  partner  of  ibe  Company  previous  to  the  transfer  of  his 
share  in  iB22:   Remits  the  account,' &e. 

"  Abie. — Though  the  contract  of  copartnery  pieacribes  eettiln 
fi>rma  aecording  to  wbich  ibsrea  shall  be  iraiisferTed,  the  Com- 

Cny  might  dispeuie  with  these  forma  if  they  thought  fiL  East 
ithian  Bank  v.  Tumbuil,  3d  June  1824  j  Turnbull  e.  Allan 
and  San,  1st  March  1833.  In  the  present  case,  it  is  proved 
that  Thomson  sold  hi*  share  (o  Anderson,  and  executed  a  deed 
ofassign^ion  in  hie  favour.  The  original  deed  is  not  produced, 
Anderson  having  absconded,  but  auScieat  adminicles  are  pm- 
duced  to  prove  its  tenor,  which  it  is  not  aecesnry  to  do  in  a 
subslsutive  sction  to  that  eSeet,  tbe  deed  being  founded  upon  in 
defence  only.and  for  variuus  other  reasons.  Moderators  of  tbe 
Synod  of  Merse  and  Tivioldale  l.  Scott,  2l>t  November  1753, 
Mor.  15,823.  That  the  transfer  wss  recognised  and  acted  upon 
by  Ibe  Company,  is  proved  by  their  giving  Thomson  credit  In 
account  for  £-iO0,  being  the  price  of  the  share,  and  sppjying  that 
sum  in  extinction  of  a  debt  due  by  him  to  the  Company;  by 
payment  of  dividends  on  that  share  lo  Anderson,  as  holder  of  it, 
on  furious  occasions,  from  Ibe  date  of  tbe  tranafer  to  the  expiry 
of  tbe  contract ;  by  entriea  in  the  Company's  boolti  to  all  these 
eSecIs,  <gnoriiiH;«  uf  which  the  partners  are  not  entitled  to  plead  t 
by  Andrrson's  admission  into  the  iccotid  Company  ss  the  bolder 
of  Ibe  (hare  i  by  hit  being  permitted  (o  sign  tbe  second  contract 
in  that  character,  and  to  receive  diiridends  upon  It  from  the  k- 
rond  Compai>y ;  and  variout  other  cireumttances  mentioned  in 
tbe  pleadings.  Holding  it  clear  that  Thomson  ceased  to  be  a 
partner  of  the  first  Company  at  the  date  of  the  tlanifer,  it  fol- 
luwt  that  the  present  action  cannot  be  msiolained  against  bis 
representative,  as  liable  for  any  debt  contracted  by  the  Com- 
pany iubaequenily.  It  has  been  argued,  bowerer,  that  ibe  de- 
fender is  liable  for  lumi  sjiplicd  luwcrds  tbe  cxiinciiou  of  dcbia 
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eontrscled  by  tbe  Company  before  Tbomion  eeiied  to  be  a 
pwtncr,  and  that  both  at  common  Uv,  and  by  tbe  proviiion  in 
the  13th  artida  of  (be  contract  But  the  Lord  OHinarj  tbiiika 
that  that  question  cannot  be  competently  raiaed  under  Ibc  record 
which  hat  been  cloaed  in  tbia  action.  The  aum  coni'luded  for 
■gainat  the  defender,  rateahly  wilh  the  other  partnen  and  their 
repreientative^  la  £143,005,  0.  10}.,  with  iniereir, '  agreeably 
to  an  account-current  cotnmencing  the  Sd  of  Auguat  I8S3.  and 
ending  8d  Auguat  1831,' both  perjodabeingtubiequent  to  Thorn' 
'  '"   ■        "      t  forth  in  the  '"""■ 


ly  part  of  that  aum  waa  applied  in  paying  dehti,  or  aatisfying 

II  igations  exit  ting  prior  to    1823:     Furtber,  it  it  tet   forth  In 

tbe  22d  article  of  the   puraurr'a  condearendenre,  at  the  tole 


nttdium  eai.chdtnili.  that  >  the  defendereare  either,  lit.  Original 
partnera  uf  the  £rtl  Company,  who  remained  ao  at  the  cspiry  of  ita 
contract,  or  the  repreaentativea  or  truateet  of  auch  partnera ;  or, 
fU,  Purchaaeia  or  aiaigneea  of  the  aharea  of  original  partnen, 
who  ifaua  hrld  abtrea,  and  were  partnen  at  the  espiry  of  tbe 
contract,  or  the  repreeencaiiv«a  or  trustees  of  auch  purchaaerm  or 
atiigneea,  and  are  tbe  whole  partiea  jointly  and  teveralty  liable 
for  the  debt  sued  for  in  tbia  action.'  Latly,  There  it  no  aver' 
ment  in  the  punuer'*  condeacendence,  nor  plea  in  law  annexed 
to  It,  applicable  to  tbii  acparate  ground  o I  liability.  Ifitwsi 
to  be  inaitted  in,  the  purauer,  in  fajmeaa  to  Thomson's  repre* 
aentaLre,  ought  to  have  brought  It  out  distinctly  on  tbe  record, 
that  tbe  defence  might  have  been  atated  against  it  whicb  has  not 
been  done.  Bal  as  it  may  perhiips  be  competently  tried  in  an. 
other  ihape,  action  has  been  reaerved." 

The  portlier  having  reolaimed,  the  Court  adhered, 
but  fvand  no  additional  expeniea  dae. 

First  Diriaion— Lord  Ordinary,  Corehoute— .,fc<.  Skene 
■ad  H.  J.  Robertson  ;  William  Alexander  and  Jobo  Shand, 
W.S.,  Agent! — JU.  Eeayand  Andrew  Murrey  i  James Fergua- 
•on,  W.8.,  Agent—  Mr  Holland,  Clerk [CD.] 


22d  May  1B34. 
No.  SOS. — Ret.  John  Martin  Be  OtherSi  Puriuert, 
V.  CBAftLBs  Hunter  (Thomson's  'i'Rt-sTEB)  and 
Others,  Defender*. 


Thli  wai  an  action  brottght  by  Martin  and  others, 
certain  uf  the  defenders  in  the  case  immediutely  above 
reported,  against  Hunter  (Thomson's  Trustee)  and 
certain  others  of  the  defender*,  narrating  the  foresaid 
action,  and  that  Martin  and  others  had  either  paid,  or 
were  ready  to  pay  to  the  second  Fife  Bank  their  shares 
of  the  advances  made  by  tbem  for  tbe  first  Hfe  Bank, 
but  that  Uonter  aad  others  refused  to  bear  their  pro- 
portions of  these  advances,  and  therefore  concluding 
for  relief  of  the  said  action,  and  of  the  propoKion  of 
the  siimi  therein  concluded  fur  which  fell  to  be  borne 
by  tbe  defenders.  The  Lord  Ordinary  (Corehoose) 
pronounced  this  interlocutor ; 

"  Sin  January  1634.— The  Xjord  Ordinary  having  beard 
eoontel  for  the  parties,  and  considered  tbe  closed  record,  and 
wbole  procens,  AstoiUiea  the  defender,  Cbarlea  Hunter,  from 
the  conclusions  of  tbe  action  in  hoe  «d(u,  and  deeernt ;  reserving 
to  the  piirauera  their  claim  of  relief  in  the  event  of  the  second 
Fife  Elanking  Company  being  able  to  establiih  a  det>t  against 
the  pursuers  and  defender,  fur  turns  applied  by  the  areond  Bank- 
ing Company  in  eltinction  of  debit  contracted  by  the  fint 
Banking  Company,  preWout  to  tbe  late  Andrew  Thomaon't 
retirement  from  the  6nt  Company,  and  to  the  defender  bis  de- 
Jencet  againit  that  claim,  as  accords  t  Pinda  the  defender, 
Charles  Hunter,  entitled  to  expenses,  and  reniiti  the  arrount 
tbereof,  when  lodged,  to  tbe  auditor  to  tax,  aiid  to  report." 

Martin  and  others  reclaimed,  and  the  reclaitning 
note  caoie  to  be  advised  along  with  the  note  in  llie 


principal  action  ;  bat  the  Court  having  adhered  in  the 
principal  action,  lliey  also  adhered  tn  tbe  action  of 
relief,  hut  found  no  additional  expenses  due. 

Pint   Division Lord   Ordinary,    Corehouie.— ^ci.   H.   J. 

Robertson  ;  John  Sliaiid,  W.5.,  Agent.— M.  Ke»  and  As- 
drew  Murray ;  Jamet  Fogutton,  W.S.,  Agent — Ht  Rollasd, 
Clerk.— [C.i).] 


22d  May  1U34. 

No.  306. — HooH  It  OSS  t>.  Mas  M'LkatandOtmkr* 

(M'Leay's  Tro^tkks), 

Pn>ceit— Production — Res  Noviter — Ctrevrmianai  i»  inli'ol, 
mfler  a  ehuit  ntonl,  adocuHwU  Bniiul  aUewtd  le  i^/mdamf, 
lAoKgA  aiUgtd  la  bt  rea  noviter  veniena. 

This  was  a  complicated  case  of  accounting,  in  which 
a  record  had  been  closed, — a  remit  made  to  an  acoonnl- 
ant, — a  report  lodged  by  him — and  an  interlocnior 
pronounued  by  the  Lord  Ordinary,  to  part  sustaining, 
and  partly  varying  that  report.  Against  this  intw- 
locutor  the  pursuer  reclaimed,  and  at  this  stage  etaved 
leave  to  produce  a  letter  in  process,  fur  a  purpose,  aad 
under  ciroumstftDces  sufficiently  explained  in  the  ful- 
lowing  minute: — 

"  Neavea,  for  the  respondent,  atated,  Tbat  tbe  questioa  be- 
tween the  parties  here  wat,  oj)  what  account  a  sum  of  £liS 
udda,  '  laid  to  have  been  remitted  by  Mr  Sayen  to  Mr  Rou  on 
3d  March  1603;'  bad  been  remitted  and  received.  He  nov 
oSerrd  to  produce  tbe  letter  from  Mr  Sa^rt  to  Mr  Ross,  dated 
3d  March  1809,  in  which  the  said  remittance  wat  made,  and 
whicb  letter  waa,  within  thete  three  days,  discovered  bytbepor- 
tuer'a  agent  among  some  papen  in  his  poateaaion.  Tbe  pur- 
auer changed  bis  agent  in  November  IB2(i,  and  at  that  limt,  a 
variety  of  papen  wbich  bad  been  in  tie  posieasion  of  Mr  James 
Macdunell,  the  former  agent,  were  handed  over  to  Mr  Darid 
Cleghoro,  who  then  came  to  act  for  the  pursuer  in  tbia  promt. 
Among  thi'ae,  it  appean,  was  the  letter  of  Mr  Sayen,  referred 
to.  Previous  to  closing  the  record,  a  vast  nnrober  of  papers 
were  called  for  by  the  defrnden  from  the  punue r  in  ibe  cvui  ai 
of  the  cause,  and  no  less  than  lAOO  of  these  were,  on  one  w. 
caaion,  produced,  under  a  single  rctiuisition.  Tbe  letter  teFer- 
ring  to  tbis  lemittance,  however,  was  nerer  called  tor.  No  de- 
mand having  been  made  by  the  dcfenden  for  credit  on  account 
of  tbia  remitMoce,  either  in  their  record  or  in  any  of  (he  discnu- 
sioiii  before  the  Lord  Ordinary  or  the  Court,  a  remit  baring 
thereafter  been  oisde  to  an  accountant,  and  a  report  receirsd 
from  bim,  at  to  the  sum  fur  which  decree  migfat  be  given  in  tb« 
punuer's  favour,  and  uhjectiuns  having  been  liidgid  foe  boll) 
parties,  all  without  any  elaim  raised  by  Ibe  defendera  at  to  the 
said  remittance  of  £7i&,  tbe  letter  Irom  Mr  Suyera  eipianaiory 
of  that  remittance  wat  entirety  lost  atghl  of.  Tbe  finti  aliuwa 
made  to  such  ■  cUim  on  the  part  of  tbe  defenders  occurred  ia 
their  revised  cate,  lodged  in  1932;  and  it  wst  afterwards  for- 
mally brought  forward  before  tbe  Lord  Ordinary  in  November 
1S33,  when  the  Liord   Ordin,iry  remitted  to  tbe  accountsnt  tu 

Eve  an  explanation  on  tbe  sutijtct,  who  reported,  that  be  ran 
m  no  claim  bad  been  stated  by  the  defender*  to  be  alloired 
credit  for  the  sum  in  question.  Tbe  defenden  having  there- 
after, in  debating  the  point  before  the  Lord  Ordinary  in  Jaaury 
laat,  made  repealed  reference  to  the  letter  which  they  aaid  nuat 
have  accompanied  the  aaid  remittance,  and  must  have  eiplained 
tu  nature  i  and  having  called  on  the  purauer  to  aay  what  had 
become  of  such  letter,  the  pursurr'a  agent  became  aniioulo 
answer  ibal  demand,  by  endeavouring  to  recover  and  prodiire 
such  IcKcr,  if  It  could  be  found  ;  but  the  search  made  for  it  was 
for  tome  lime  ineffectual ;  and  tbe  interloitutor  of  X^ord  Hac- 
keiisie  was  in  the  meantime  pronounced  in  the  pursuer's  [svoar, 
and  a  ndaiming  note  fur  the  defenden  put  out  furadviting; 
When,  at  last,  and  on  Tuoarisy  tbe  4tb  current,  tbe  pursuer's 
agent  having  romuMnced  aiiolber  search  among  the  |>epen'  in  bit 
pOi>M»iDii  rulaLiiig  to  tbe  cause,  cuiuikting  uf  s  gtcst  mass  of 
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the  memoriita,  rapicH,  sTrnlU,  iiid  orbrr  pspfra  wbirh  hnil 
■^cumulated  during  Ihe  dependence  of  ihii  tcliun,  tbe  Mid  lelier 
wu  found  ititcbed  U|i  wilbin  noaie  cnpfe*  of  domcnenta,  where 
it  had  not  been  auiperted  to  be.  On  communirHting  the  r<r- 
caiDitsnce  to  hii  rountel,  Che  pumuer's  agent,  hy  tbelr  advice, 
immediately  tmnimiired  a  copy  oF (be  letter  (bu«  found,  to  tbe 
■genti  for  the  defenders.  In  IheM  rircam^lancet,  it  was  «ub' 
■nitted  chat  the  punuer  waa  not  merely  enFiiled,  but  called  no 
to  produce  the  letter  in  quetcion  n-ith  reference  to  the  point 
thui  rHi!iec(,  and  in  regard  to  which  no  record  bRB  ever  been  pre- 
pared. But,  at  any  rate,  it  was  the  duly  ot  (he  puniuer  to  in- 
form the  Ck)urt  that  the  letter  hud  been  dineorered,  in  order 
(hat  they  might  nil  for  it  if  their  Lordnhip^  thought  thii  proper. 
It  wai  undoubtedly,  even  if  (here  had  been  a  eloaed  rvroni  upon 
this  part  of  the  caie,  the  privilege  of  (he  Court  to  call  for  the 
production  of  a  document  of  ibis  kind,  which  mu^t,  or  may  be 
dt'ciaive  of  the  matter  one  way  or  other ;  and  which,  on  tbe  face 
of  tbe  tranmctiun,  appear!  io  highly  importen I  for  undentsnd- 
in^  and  determining  it  in  >  full  and  salialBrtory  manner.  On 
tills  aubject  tbe  pursuer  would  refer  to  tbe  following  authnritiei : 
.A.  B.C.  C.  D,  aUt  February  IR28;6,  Shaw,A7l.  '  The  Lord 
Ordinarjt  may,  after  (he  record  ia  closed,  if  he  aeei  prnper,  for 
hii  own  aatiafactioo,  order  production  of  a  document  not  pro- 
duced by  the  pirlien,  and  in  the  posie^'ion  of  one  of  them.' 
Hamilton  D.  ('uthill,  15th  Novpmber  16-211;  7.  Shaw.  Ql.  '  Af- 
ter a  record  bad  been  cloned,  tbe  Court  ordered  production,  in 
ntwfum  prtiaiioHu,  of  a  document  which  had  all  along  been  in 
poaaeaiion  of  the  agent  for  the  part^  wrahing  to  have  it  pro- 
duced, in  order  to  enable  them  utiaructorily  to  judge  of  ibe 
aa*e.'  In  Smeaton  c.  Taylor,  41b  February  1832;  10.  Shaw, 
S96.  '  Productiona  previously  in  pnueiiion  of  the  partiea  were 
received  after  the  record  was  closed,'  on  eimilir  groundi.  And, 
in  ■  very  recent  cue,  where  Ihe  whole  Court  wa*  coniulted,  it 
is  underatood  that  aatilt  more  derided  judgment  was  pronounced 
in  favour  of  admitting  the  production  of  importaut  or  eaiential 
document  a." 

The  prudaction  of  this  letter  wai  oppoied  by  the 
defender*,  on  the  ground  that  the  pursuer  ought  to 
li«TB  produced  it  oefura  the  record  was  clused,  or 
bffure  tbe  accountant:  Tbat  it  was  all  along  in  his 
poatoiat on,  and  could  in  no  view  be  deeioeurM  no- 
viler  venieiu :  That  iti  productitin  wna  stiil  more  in- 
competent, in  respect  the  object  of  producing  it  was 
to  contradict  averments  made  by  the  pursuer  himself 
on  the  record,  in  relation  to  this  very  document. 

3>e  Lard  Jiutiee-CUTk  bad  formed  n  decided  opinion,  that  tbe 
production  of  thia  letter  should  not  be  allowed.  This  csae 
differed  mott  materially  in  ita  circumstances  from  the  cam  to 
which  tbe  purauer  referred.  In  sU  tbrac  caaea,  the  Court  went 
upon  tbe  view  of  the  document  being  a  r«j  noviter  vnimi. 
T^fi  was  the  view  also  in  the  late  rate  of  Wilkie  v.  Jackaen, 
4tb  March  le^l,  allnded  to,  when  the  whole  Judgea  unani- 
tnoualy  thought  that  the  production  ahould  be  allowed.  A  per- 
aon  there  kept  bia  papers  and  rei'ripts  Mattered  up  and  down 
in  tbe  different  apartments  of  an  old  bodae, — one  of  them,  it 
tvaa  olliged,  bad  been  concealed  in  tome  obsmre  part  of  it, 
and  had  escaped  obaervation,  though  an  anzloua  search  was  mads 
for  it.  1i  was  afUrwarda  discovered,  and  its  production  ten- 
dered on  the  ground  of  its  being  rti  nmUer  vtnitiii.  The  Court 
allowed  a  proof  of  the  rircujnalsncra  nnder  wbich  It  was  found. 
Here,  bowevar,  iliecaae  waadifferenl.  Where  tbe  dociiment  was 
really  in  the  power  of  the  party,  and  by  ordinary  industry  might 
be  made  foilhcoming,  but  was  overWked,  it  could  never  af- 
teiwarda  be  looked  upon,  or  allowed  to  he  produrcd,  aa  ra 
ni»iliT't€aunt,  Such  ■  practice  would  lead  to  moat  dangerous 
results,  and  more  eipecially  in  auch  a  caac  u  tbe  present— a 
count  Slid  reckoning — where  lo  much  expense  and  Uborioui  in- 
vestigation might  thus  b«  beatowed.  both  in  Court  alid  before 
an' accountant,  and  alt  rendered  unavailing  by  new  production* 
■t  tbe  laat  hour.  Tfie  very  circumatance  of  tbe  document  being 
alluded  to  by.  the  party  in  the  tecotd  raised  tbe  preaumptioo 
that  it  waa  in  his  poaaeuion. 

Lord  Cringliiit  cOncuired,  and  did  not  Lbink  that  tbe  bench 


itaelf  WHS  entitled  to  call  fur  the  -production  of  a  document  in 
such  circiLmilaiires.  Were  the  Cuurt  to  fiiterrere  In  such  a 
case,  It  would  juat  goto  overthrow  tbe  Act  of  Parliament,  whiek 
imposed  a  penalty  on  such  omissions. 

The  Other  .lodges  agreed,  and  the  production  wu 
accordingly  disallowed. 

Second  UiTJaion — Jcl.  RutherTurd,  Neavea  — ^'f.  Dean  of 
Faculty  (Hope),  Skene,  M'Neiit — David  Cleg boTTi,  W.S-.aud 

Gordon  &   Stuart,   W.S.,  Agents,  —  Ur  Rollsnd,   Clerk.— 

[te.H.D.] 

i3d  May  1834. 

No.  307. — RoBEHT  Sim,  Pursuer,  v,  Maroarut 

Mi  LBS,  Defender. 

Divorce — Proof  —  CircunUanen  in   which    ttdnllerif   held   net 
proved,  alihougk  two  aliened  paramaiiri  tvfore  t*f  the  fact. 

On  2'iA  May  IB29,  the  defender  obtained  decree  of 
declnratur  of  marriage  before  the  Coramisaariett 
tigainat  the  punuer,  finding,  in  respect  of  a  promise  of 
marriage,  tiibtequfnte  copula,  that  tne  pursuer  and  de- 
fender were  married  persons,  but  the  decree  (which 
WHS  affirmed  by  the  Court  of  Session)  did  not  specify 
the  date  at  which  the  marriage  was  to  be  held  to  bavo 
taken  place.  In  Jane  IH30,  the  punuer  brought  the 
present  action  of  divorce  against  the  defender,  con- 
cliitliiig  to  have  it  found  and  declared  that  the  pursuer 
and  defender  were  to  be  held  as  married  persoiu  from 
and  after  the  1st  January  18S7,  and  for  decree  of  di- 
rorcp,  in  respect  of  the  acts  of  adultery  therein  ttated 
to  have  been  committed  by  thedefender.  The  alleged 
paramotira.  Soot  and  Gellatly,  «wore  to  having  met 
the  defender  (whom  they  had  previously  known  u  a 
servant  girl)  at  a  ball  iu  Dundee,  in  1B27,  when  they 
left  the  room  together,  and  separately  and  successive- 
ly bad  carnal  intercourse  with  her  in  a  doss  or  entry. 

The  Lord  Ordinary  (Corehouse),  on  IBth  January 
1834,  pronounced  the  following  interlocutor  and  note: 

"  The  Lord  Ordinary  having  considered  the  record,  proof 
adduced,  and  whole  process,  Ends,  that  the  art*  of  adultery  set 
forth  in  the  libel  are  not  proved  by  adlisfactury  evidence  ;  As. 
soilzica  tbe  defender  from  the  concluiiona  of  the  action,  and 
decerns  :   Finda  the  puraaer  liable  in  vxpenaea  of  procesa,"  &c. 

"  Nate. — If  the  witnesses  Soot  and  OelUtly  are  believed,  tbe 
adultery  is  clearly  eatabliabed ;  but  tht  Ijord  Ordinary  doea 
not  cmiaider  their  evidence  as  worthy  of  credit.  They  are  not 
wMnetin  ontai  exctpliiine  myora  I  on  the  coutranr.  they  repre- 
sent tbemsclvea  aa  groaaly  and  diagustingly  profligate.  They 
contradict  each  other  in  several  very  material  parliculari)  in- 
deed, tbe  atory  of  their  proi-eedipga  after  they  left  the  ball-  room 
with  the  defender,  aa  given  by  tbe  oiic,  ia  quite  inconaiateni  with 
that  given  by  the  oth^r.  The  eicii»e  ^((empttd  to  be  made  tot. 
tbeni  Is.  the  length  of  time  that  baa  eUpted  lince  the  circum- 
Btances  took  place ;  but  tt  must  be  remembered,  that  they 
were  cited  Co  giveevideneir  to  tbe  same  facta  in  the  action  of  deeU- 
ratiir  in  1828,  when  tbe  matter  muic  have  bean  frnb  in  their  re> 
collect Lu n,  Ttot  lo  mention, ibM  the  discrepancy  ariaet  frum  tiut- 
menis  given  hy  both  in  very  minute  and  eircamstantia]  detul. 
There  ii  not  a  particle  of  indirect  eHdence  to  corroborate  their  tes- 
timony ;  for  example,  by  perstma  wl)0  bad  seeit  ihen  in  conver- 
sation ivith  the  defender,  on  the  evening  in  quettion,  upon  the 
Street  of  Dundee,  or  in  Ihe  biiU-room.  NMbing  ia  proved,  ex- 
cept that  the  defender  waa  at  the  ball, — a  eireumstaoce  appli- 
cable to  eveiy  female  there  an  well  a*  berseir.  It  ia  not  eten 
E roved  n/tun^,  that  eilb^c  of  tbeae  two  witneasei  waa  at  tbe 
lit.  It  appears  to  the  Lord  Ordinary  of  still  more  importance  to 
remark.,  ibat  if  (he  defender  wa:*  ao  utterly  abandoned  aa  these 
witnesses  represent  her,  there  could  have  been  no  difficulty  In 
procuring  additioonl  b»4  more  undoubted  evidence  in  tappott  of 
tbe  cbsrKt." 
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The  pnnner  reclaimed,  but  the  Coart  concarred 
with  tha  Lard  Ordin&rn  and  tlie  partiei  h»ing 
agreed  to  hold  the  marriage  to  have  seen  M  at  lit 
January  1827,  the  following  interlocutor  waa  pro- 
nounced : 

"  Find  and  declira  ihat  the  uld  Hobert  Sim  and  Marpret 
Milei  were  lawfully  nsrrird  penom  from  and  after  tha  let  i»j 
of  January  1827;  fiioad  u/lra  adhere  lotheinterloeutorreclaini- 
a4  againit,  and  refuie  the  deaire  of  tbii  reclainiiiig  note ;  find 
the  ptmner  liaUc  in  addiiionaleipenaM,  and  remit  the  account," 
lie. 

Flrtt  Diriaion. — Lord  Ordinary,  Corehonae. — Act.  Dean  of 
Faculty  (Hope)  and  Ruaiell;  Alexander  Roherrton,  W.S., 
Agent.~Jll.  Rutherfurd  and  Neavet ;  H.    Inelii  and  Duiiald, 

W.8.,  Agent— Mr  Bell,  Cletk.-[G,2).} 


2Sd  May  1834. 
N«.  SOB. — Mart  Langmvir  or  M'NAUoar  &  Hkr 

HoasAHB,  SiupenderM,  v.  Williau  Humtxr,  Re^ 

ipondent. 
Proceaa — Mandate — CirtHmHanm  in  iitift  (Ac  Lord  Ordinary 

Having  dennud  agaiiut  a  parig  vAn  toil  1^  ike  eimiUry,  m  rt- 

tp€cl  ke  hadfriltd  lo  lia  a  mofiatery,  tkt  Cuvf  f ranted  a  pro- 

wegetioit. 

Mra  M'Nanght  bronght  a  taipention  and  liberation 
againtt  Hnnter,  and  an  action  of  damagea  againat  him 
and  Strang,  hit  agent  and  brvther-in-Iaw.  Abont 
Whitsunday  18S3,  Hunter  went  to  Canada,  with  the 
mtewlien,  aa  was  alleged,  of  retarning  fur  his  wife 
and  family,  if  he  reaolred  on  settling  there.  On  14th 
January  1834,  the  Lord  Ordinnry,  Corehonse.  ordered 
■  mammtory  to  be  aitted  for  Hunter  in  ten  days;  and 
on  28th  January,  hi«  Lordship,  in  respect  no  manda* 
tory  waa  aisted,  suspended  the  letters,  and  decerned, 
with  expenses.  A  reclaiming  note  was  presented  for 
Hunter,  to  wliom,  it  was  Blfeged,  a  letter  had  been 
written  ;  and  time  was  erared  till  an  answer  should  be 
receired.  Answered — Hunter  ought  not  to  have  left 
the  country  without  miming  a  iDandatory.  Hearrired 
at  Quebec  in  October,  aiK)  might  have  written.  Strang, 
his  agent  and  brother-in-law,  must  have  known  that 
a  mandate  was  necessary  ;  but  if  he  will  siit  himself, 
the  suspender  will  be  satisfied. 

Lttrd  Pnadent — In  many  auch  case*  we  ban  granted  indul. 
gene*.  Beaidra.  it  ia  only  witbin  theae  few  years  that  we  deetded 
that  a  mandate  waa  necncary  froTn  a  defender  or  reipondcnt. 
Bad  that  dedaion  might  not  be  generally  known. 

The  Court  recalled  the  interlocator  complained  of, 
and  prorogated  the  time  for  sisting  a  mandatory  till 
the  80th  of  June  next. 

First  Division.— j^et.  Patterson ;  John  Cullen,  W.  S.,  AgenL 
— .^.  .Wiisoni  R.  Kennedy,  W.S.,  AgenL- Mr  RtMsnd, 
Qerit.— [O.D.] 

24fA  May  1834. 

Ne.3M. — Piter  Abbot,  Suspender,  v.  Rosbrt 

Mathiw,  Charger. 

Ststatsi  4  0«D.  IV.  t.  Si— Snipenalon— CTrcwHUoMn  ia  wAidi 
m  $iuptHiian  hating  Awn  prneuUd  of  a  charge  im  a  Juitice  of 
Faact  decrrt,  for  ifamoga  mni  erpeniti  aaianled  on  an  appll- 
calion  vndrriGto.  IV.  c  34,  lecl.  3i  and  the  charge  haciifg 
htmiHiMudfi-OMiKhmupon  thtbiU  kbi  refuted ai  unneeeuary ; 
and  a  lecotid  bill  hating  bttnprtteBled,  jileading,  inter  alia,  ttof 
Ikt  ttupender  MM/d  Aaac  gol  Ait  txptniei,  Ikt  Court  rtmitltd 
UpaathtbUL 


On  2d  October  1833  the  charger,  a  flaX'Spinner  in 
Dundee,  with  concourse  of  the  Frocurator-fiacnl,  pre- 
sented  a  petition  to  the  Juatices  of  Peace  for  Forfar- 
shire against  the  suspender,  as  having  deserted  his  ser' 
vice,  founded  ontlie  Act,4Cieo.lV.  c.  34,  sec.  3,  which 
enacts,  that  if  any  servant  in  husbandry,  artificer,  ealU 
co.arinter,  handicrafts-man,  miner,  ci*llierrlBbuuivr,J(v. 
shall  absent  himself  from  his  msjtter's  serTiL-p,  or  be 
guilty  of  any  misconduct  or  misdemeanour,  it  shall  he 
lawful  fur  any  Justice  of  Peace,  on  a  complaint  on  oath, 
to  commit  such  person  for  three  months  to  the  honie  of 
collection,  and  to  pnnish  the  offender  by  abating  Ihs 
whole  or  any  part  of  his  wages.  The  petition  prayed 
that  the  suspender  should  he  committed  to  the  toolboth 
of  Dundee  tor  a  period  not  exceeding  three  months,  as 
also,fuoai/ciTii^'a,for£5ofdamagea  and  expenses.  The 
Justices,  after  examining  the  suspender,  granted  war- 
rant on  Sd  October  1833,  for  committing  him  tojajl  for 
a  month,  which  imprisonment  he  unilerweRt  aecarding^- 
ly;  and  on  7th  November  1833,  in  respect  no  answers 
bad  been  lodged,  the  Justices  decerned  for  £1  Sterling 
as  the  loss  and  damage  sustained  by  the  suspenders 
deserting  his  service,  and  £2, 16.6.  of  expeiiaes  of  pro- 
cess, besides  7s.  6d.  as  the  dues  of  extract.  On  this 
decreet  a  charge  was  given  and  a  poinding  executed: 
whereupon  the  present  suspension  and  interdict  wss 
presented,  on  the  grounds- 1.  That  the  Act,  1  (ien,  IV. 

c  34,  did  not  extend  toScotland II,  That  it  did  act 

authorise  any  conclmion  fur  danage*. — III.  That  the 
suspender  had  been  taken  odrantago  nf  in  his  declara- 
tion before  the  Justices,  whidi  had  been  written  by 
the  charger's  agent.  Answered — I.  The  Act  fuandeil 
on  extends  to  Scotland. — II,  The  conclnsiun  for 
damages  was  ni>t  laid  on  the  Statute,  biK  at  commoa 
law. — III.  Tbedeclaration  was  written  to  the  dictation 
of  the  Justice  of  Peace-elerk  who  waa  present. — IV. 
The  proceedings  coidd  only  be  compeletvtly  revieired 
by  the  High  Court  of  Jostisiary. 

On  2Ist  March  1^4,  the  Lord  Ordinary  (Faller- 
ton)  pronouaced  the  following  interlucntor  ; 

"  The  Lord  Ordinary  having  raniidered  the  bill,  answrn  sod 
producEiDns,  and  heard  the  agenia  far  ibe  parliea.  In  reipert  ibit 
tbe  preaent  bill  of  suapenalbn  Is  directed  only  agalnM  the  judg- 
nent  of  the  Justice*  of  the  7th  of  November  18^  finding  the 
suspender  liable  in  damagea  and  expcncea,  and  tbaC  Iha  ^M 
for  tbe  cbaisernow  iotimalas  that  tbe  charger  paasrt  riomtbt 
■aid  judgntent,  refuaes  tbe  bill  as  unnecesasry,  reierving  to  tb* 
auapender  bia  right  to  bring  any  action  he  CMy  be  adviied  agaiiuC 
the  charger  for  dansgei,  or  olherwiac,  on  the  ground  of  llx 
alleged  illegality  of  iba  proceedings  befors  tbe  Juuices ;  and  to 
tbe  charger  bia  defencea, ' 

A  second  bill  was  presented,  in  which,  besides  stat- 
ing bis  former  pleas,  the  suspender  maintained  that 
tM  hill  ought  to  have  been  passed,  to  the  effect,  at 
all  events,  of  enabling  the  suspender  to  get  de- 
creet for  his  expense!.  Tbe  Lord  Ordinary  (CraigieX 
"  upon  Ibe  grounda.  and  with  tbe  rcservaliena  contained  in  the 
interlocutor  of  tbe  Lord  Ordinary  who  adviaed  tbe  IbroKr  Inll, 
reruseathe  bill. 

"  Nile It  aeema  inipoasible,  even  in  a  pending  liligalim, 

and  without  aeopplementary  aummons  sad  eoeduaioun.to  littra 
to  a  claim  for  reparation  and  damagea,  reating  on  circanMtascM 
which  did  not  exiat  when  tbe  litigauon  commenced.' 

The  inapender  reclaimed,  and  the  Coort  recalled 
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thfl  interlocntur  complained  of,  and  remitted  to  the 
Lord  Ordinary  to  pui  the  bill. 

Suipenaw*»  AiithoritT (l.)   Tairt  JuhIm  of  tb«  Peace, 

FiKit  Notq  CO  p.  A.  4ch  KdiE. 

Chiixer'j  AuthoritiCT (l.)    Gentle  v.  M'Lcllan  and  Cora- 

Janj*.  9ih  Jul;  I8!U;  4  S.  tnd  D.  163.  RobinMa  v.  Mitchell, 
th  Julj  1829;  7  S.  and  D.  835.  Booklen  ■.  Nonnui, 
2(hh  NoTPmber  IBSS;  II  S.  and  D.  SO,  Betl'i  PHn.  p.  A4,  3d 
Eifit.  (4.)  12,  Hiiinc,33and7l.  AlUon,  p.  67.  Rcony  t. 
Walker  and  Rodger.  I7tb  June  1809,  F.  C.  Jobnaton  v. 
Guihri^and  Finln;',  t  jib  Hif  IBIO,  K  C.  Meek  v.  Rimaay.Sih 
Jntie  1812,  F.  C.  Cummin^  n.  Johnstone.  29th  June  18l(j; 
Hume's  Com.  p.  70.  Robertaon  «.  Bitaet,  2lit  May  1B29;  7 
S.  and  D.  63dl 

First  Division Lord  Ordinary,  Cralgie — Act.  Cuningfaanie  ; 

Greilt&  Morton,  W.S..  Agents.— ■<«,  Dean  orFactiKy  (Hope) 
end  W.  Bell;  Jamei  Stuart,  S.S.C.,  AgenU— Mc  Bell,  Clerk. 


i-Jlh   May  1S34. 

No.   310.^AHES   Stbwart,   Pursuer,  v.  William 

Mackinsik,  W.S.,  AND  OtUbrs,  Dffeiidert. 

"Trustees  —  Liability — CircumtiaHca  in  ahick  a  camtnUUe  af 
creiHIttrt  kaaing  btanni  baund,  itt  eeiUidtralitH  t/  tUt  atcatrig 
of  lie  dicnicd  deSler  alivKing  ktr  naiiu  is  be  uaed  in  rtatiiiag 
ike  ttlaie,  toretaitSper  cenl.  from  Ike  disidenit  tt  be  paid 
DMr  fa  IruUeel,  Jbr  btkoef  af  Ike  lumlrit  in  lifimul,  and  ker 
cliitdren  injie  j  and  Ike  eommiUee  /taring  atlaned  Ike  matuy  lo 
rrnsin  in  Ike  handi  af  tktir  agentt  »r  ficlart  lilt  Ikty  bteamt 
bankrupt — HtU,  UoJ  the  ecMnillM  lem  ptriattaltg  liable  for 
the  amoanl. 

.  TliB  late  Jame*  M'Calloch  of  tlie  Royal  iJotel, 
Ediobarffh,  died  in  Janaarjr  1819,  inteitate,  and  a* 
it  turnedout,  inaolvant.  Soon  after  hii  dealli  rariuuH 
ineetinga  of  bii  creditors  were  held,  and  it  wai  ar- 
ranged that  Mr«  Ann  M'CnIloch  or  Stewart,  the  liiter 
of  the  deceased,  thoold  expede  a  confirmatton  of  her 
brother's  estate,  and  then  execnte  whaterer  deeds 
might  be  necessary  in  farour  of  the  creditor*,  on  Con- 
dition of  a  commrfsion  of  5  per  eenb  on  the  amount 
of  the  dividends  beinif  secured  to  ber  in  liferent,  and 
her  family  in  fee.  Accordingly,  on  23d  Febrnnry 
1919,  a  deed  was  executed  by  Mrt  Stewart  and  her 
husband,  getting  forth,  that  at  a  meeting  of  the  credi- 
tara  an  5th  Fehrnary  1819,  it  had  been  proposed 
that  Mrs  f^tewart  ihonld  lend  ber  name  as  executrix, 
to  sell  and  wind  up  her  brother's  estate  for  behoof  of 
the  creditors  ;  and  that, 

"  in  consideration  oF  my  eanennenee  in  winding  up  the  affairs, 
£Spet  centum  of  Efae  whole  funds  which  ini);bc  be  realised,  in 
so  far  aa  the  rerenion,  if  any,  after  payment  of  debta,  mi<ht 
not  amount  to  that  per  ecntage,  should  be  given  for  bahoof  of 
me  and  mjr  children." 

That  at  a  meeting  of  the  creditors  on  ISth  Febraary 
1819,  this  arrangement  bad  been  unanimously  agreed 
to,  aiid  a  oummittM  was  ordered  to  be  appointed, 
"  under  whose  directions  the  affairs  of  Jhe  deceased  sbCnild  be 
wouniiup.lntemiBof  the  foreskidamngemenls,  and  that  (uf  this 
purpose,  power  sboald  be  granted  to  them"  to  arrange  with  the 
landlord— recover  the  debts — settle  prtfcrabls  claims — "direct 
aa  to  the  employment  of  the  money  funds,  till  a  division  of 
the  same  can  be  aeeompUshed" — "  audit  the  agentt'  occaanta, 
and  to  give  directiona  as  to  the  division  of  the  fund*~  — 
arrange  the  deeds  to  be  grBntrd  to  the  crediton.  ■■  And  a 
eomilnttee  was  sccordingly  appointed,  consisting  of  James 
Brnce,  wine  ncrcbant  in  Lefth,  Willikm  Mackentie,  writer 
fo  the  Sjcnet,  agent  for  Bell,  Rannie  and  Company,  mer. 
chants  In  Leicfa ;   Andrew  Clason,  writer  lo  the  Signet,  agent 


for  Robert  Paterson,  iwldUr  in  Ediaburgh ;  the  said  William 
Simpson,  poulterer  in  Edinburgh,  and  the  asid  William  Inglis, 
and  three  to  be  a  quorum." 

The  deed  thud  proceeded : 
"  And  seeii^  that  in  consequence  of  the  foresaid  armngement, 
I  and  my  said  husband  have  been  requested  by  a  quorum  of  the 
said  committee  to  grant  these  presents  ;"  therefore  Mrs  Stewart 
and  her  husband  nominated  the  said  "  James  Druee,  William 
Mackenzie,  Andrew  Cisson,  William  Simpson,  and  Williua 
Inglis,  with  full  power  to  theol,  or  their  quorum  foresaid," 
to  obtain  Mrs  Stewart  decerned  executrix — "  to  ap- 
point agents  and  factors,"  and  to  do  every  thing  which 
she  coald  have  done  for  realising  the  estate,  and  dk 
riding  the  same  among  the  creditors : 
"  Declaring  hereby,  that  our  said  commistionera  shall  be  bound 
and  obliged,  aa  by  acceptance  hereof,  they  bind  and  oblige  them- 
selves, and  their  heirs  and  BueivBson,  to  hold  ju<l  count  and  reck- 
oning with  the  creditors  of  the  said  James  M'Culloch,  accord- 
ing to  their  several  interests  in  the  premises,  for  their  intriM 
missions  in  virtue  hereof,  after  retention  always  out  of  the  saow, 
of  the  foresaid  contideration  or  aliowdnce  of  £5  per  centon  on 
the  whole  funds  to  be  realised,  with  the  eaceptioii  of  the  pro- 
portlun  corresponding  to  ibe  debt  due  to  the  Royal  Bank,  aa 
aforesaid,  in  so  far  at  the  reversion,  if  any,  after  payment  of 
debts,  may  not  amount  to  that  per  centage ;  and  which  considera- 
tioD  or  allowance  to  be  so  retained  by  the  said  commiistonets, 
they  shall  be  bound  and  obliged  to  pay  over  to  two  trustees,  one 
to  me  named  by  me,  the  said  Ann  Stewart,  and  the  other  by  me, 
the  said  Alexander  Stewart,  for  behoof  of  me,  the  said  Ann 
Stewart,  in  liferent,  for  my  liferent  use  onW,  and  the  children 
procreated  between  us  equally  in  fee,  free  of  the  jui  mariii  and 
debts  and  deeds  of  me,  the  said  Alexander  Stewart,  and  we  here- 
by agree  and  declare,  tbat  these  presents  shall  not  be  revocsbla 
by  us  or  either  of  ua ;  and  in  the  event  of  the  said  committee 
being  reduced  by  death,  under  three  in  number,  before  fully  exe- 
cuting the  objecta  of  this  commission,  we  engage  and  oblige  our- 
telvea  to  renew  the  powers  hereby  granted  in  favour  of  such  par. 
ttea  as  the  said  creditors  shall  ^point,  but  always  under  the  d(> 
claratioDi  aforesaid." 

On  5th  May  1819  the  coramiMionera  appointed 
"  William  Inglis,  writer  to  the  Signet,  Thomas  Robert- 
son, writer  in  Edinburgli,  and  Matlhew  Weir,  writer 
to  the  Signet,  carrying  on  business  under  the  firm  of 
Inglis,  Robertson  and  Weir,"  tube  their  agents  and 
factora,  with  power  to  realise  the  estate  of  M'Culloch, 
"  and  to  apply  the  same  to  be  realiaed  and  reeovervd  by  ibcm, 
according  as  we  may  direct ;'  "  and  it  ia  hereby  specially  provid- 
ed and  declared,  that  our  said  factors  and  agents,  by  acceptation 
hereof,  bind  and  oblige  tbemceiVei  lohold  just  count  and  reckon- 
ing with  us  fur  their  intromissions,  in  virtue  hereof,  whenever 
required,  after  deduction  ol"  tbe  expenses  disbursed  by  ibem,  and 
sums  paid  under  our  direction,  and  a  reaaonable  gratitication  for 
thrir  tronble." 

In  Angnst  1819,  a  dividend  wag  declared  on  Mac- 
Culloch'a  estate,  oF  lOa.  in  the  pound.  At  tbe  lime 
of  striking  the  dividend,  deduction  wa*  mads  of  the 
5  per  cent,  for  Mrs  Stewart  and  her  children,  amount- 
ing to  £^7,  13.  4.  A  second  dividend  was  payable 
in  .May  18*24,  from  which  the  per  centage  was  in  like 
manner  deducted,  amounting  to  £JS,  1.  1^.  These 
■urns,  it  WAS  allied,  remained  in  the  hands  of  the 
factors,  except  that  Mrs  Stewart  drew  various  sums 
of  £5  and  £10,  and  that  tbe  pursuer,  one  of  Mrs 
Stewart's  children,  received  on  7th  Febraary  I1i27, 
£lO  from  Mr  Inglis,  and  on  18th  May  18X7,  signed, 
along  with  his  brother  (since  dead),  a  letter  to  Mr 
Inglis,  authorising  him  to  pay  Mrs  Stewart  £50, 
which  she  accordingly  receireo.     The  sums  thus  paid 
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itniuofit(!i]  in  nil  tn  £140,  S.  5.  In  Anfpiit  1820,  Mr 
Kiibertson  retired  from  the  firm  of  Inglii,  RubertRon 
nnd  Weir,  whu  had  paid  the  first  dividend  of  10*.  in 
ihfl  pound  to  the  creditom.  The  butineii  wni  there- 
after rarried  on  nnder  the  firm  of  Ini^lis  and  Weir, 
who  paid  the  second  dividend  of  S*.  6d.  to  the  credi- 
font.  Me»«rt  Inglia  and  Weir  unexpectedly  becamo 
bank  rapt  in  1828;  and  the  punner,  as  one  of  Mra 
Stewari'8  familvi  then  broofc'i'  ^^^  preient  action 
Kffainst  the  surviving  and  lalvent  commUiionert,  and 
■Kuinvt  Mr  I'aal  aa  tru?<tee  on  Mr  Inglii'i  teqaeatrated 
eHlale.  fur  the  purauer'a  share  of  the  percentage,  the 
f>-«  of  which  wf)«  destined  to  the  children  of  Mra 
Slewart,  to  he  pnid  over  to  *uch  trustee  or  trnttees 
H  might  be  legally  appointed  to  receive  the  lame. 

Ill  di-renne,  it  wan  pleaded — I.  That  the  defender* 
violated  nu  engnf^ement  undertaken  by  them.  They 
merely  became  bound  to  pay  to  trustees  to  be  ap- 
|i<iiiit('d  by  Mr  and  Mrs  Stewart,  fur  behoof  of  the 
family.  The  conimi«iionerH  were  nut  themselvei  Test- 
ed with  the  powers  or  dutice  of  trasteeH  for  the  fa- 
mily. Thpy  fulfilled  their  duty  by  retaining  the  per 
ventage  from  the  creditors;  and  it  was  the  duty  of 
Mr  and  Mm  Stewart  to  have  nominated  trastees,  bat 
they  nut  liHving  done  so,  the  commissioners  were  quite 
jiistiSed  in  allowing  the  muney  to  remain  in  the  hands 
uf  the  faeturii.  The  commismoners  did  not  engage  to 
fee  that  trustees  were  nominated,  and  consequently 
they  violated  no  duty,  in  failing  to  bring  about  their 
nomination.  The  losa  wm  occasioned  by  inevitable 
Atxident,  coupled  with  the  Fault  and  negligence  of  the 
pursuer  and  his  father  and  mother. — II.  The  situatinn 
in  which  the  defenders  stand  with  regard  to  Mn 
Stewart  and  her  familv  is  truly  that  of  mandatoriea  : 
and  tli«  attempt  to  subject  the  defenders  to  personal 
liiibility,  in  cuimequeni^e  of  the  insolvency  of  the  fac- 
tors, in  contrary  to  eotabliabed  principles  of  law,  by 
which  the  liability  of  parties  in  the  aitnation  of  the 
defenders  is  limited  to  the  selection  of  parties  habit 
and  repute  solvent  at  the  date  of  their  appointmeBt. 

The  pursuers  pleaded — I.  The  commissioners  bad 
no  putver  to  delegate  their  duties  and  obligationc  to 
fauturs.  Besides,  the  factors  were  taken  bound  to 
apply  the  funds,  not  in  terms  of  the  arrangement,  but 
according  to  the  direction  of  the  committioneri  them- 
telvei,  ngaitist  whom  alone,  iherefdre,  the  parties  be- 
neficially interested  could  cliiim. — II.  The  factory  is 
in.  favour  of  Inj[ti*,  ItobtTiton-  arfd  Weirr  but  it  is  not 
alleged  that  the  Ipw  WHS  sustained  bv  the  failare  of 
that  company.  Mr  It^bertsun  is  still  solvent  and 
responsible.  ,  The  loss  is  allegedto  have'  been  sui- 
tnitied  by  the  bankruptcy  uf  Inglis  and  Weir,  to  whicb. 
firm  go  factory  was  ever  granted,  and.  to  whom  there 
could  be  no  di-legation.— l}l.  The'  pnrsuer  cannot  be 
affected  by  the. alleged  negligence  of  his  father  and 
mother.  At  the  time  uf  granting  the  acknowledg* 
ments  ofFebruary  and  May  1828,  tbjB  pursuer  was  a 
minor,  he  not  having  attained  majority  till  13th  Oe- 
iiibur  tH38.  The  destination  to  the  pursuer  was  ir^. 
■■fKuuible,  and  cuuld  nut  be  affected  by  the  direct  or 
indirect  act  (if  his  father  and  mother,'  by  whom,  if 
tnistei's  were  not  nominated,  it  wag  the  doty  of  the 
i;uiniiiissiuiiers  to  have  placed  the  money  in  manibut 


emria,  or  to  have  applied  to  the  Court  lu  appoint  trot- 
tee*. 

The  I>ord  Ordinary  (Fullerton)  pronounced  tie 
following  interlocutor  and  note : 

"  SIK  Deetmier  1B33.— Tbe  Lord  Ordinir;  hiving  hnrl 
putle*' procurators,  and  coniidered  tbe  pro<.-«<i  find*,  (bit  in 
terms  ol  ibe  commiuion  lib«Ued,  dated  in  1819,  tbe  deTtnitn 
were  autboriied  lo  colttvt  tbe  wbole  cff-Cta  of  ihe  dfceuHl 
Jsmet  M'CuUoch,  brother  of  Ann  M'CulMch  or  Sie<T4rt,  ihe 
grantee  of  tbe  nid  commiafion,  and  tbe  nwlher  ol  ihv  porsMt: 
Findi,  (ha(  in  teriDi  of  tbe  >wd  comniiiiikin,  tlic«e  piirlieii  vat 
bound  to  bald  count  and  reckoning  wiib  the  crrditun  of  tbe  itid 
Jimea  MCullocb,  according  to  tbeir  lEvrml  inlernis  :  Viiidi, 
that  ibcy  were  ilio  bound  to  tetajn  oat  of  tbe  whule  fundt  to  be 
realiicd,  tbe  consideration  or  allowance  of  five  |ier  cent  on  tbe 
amount,  which  consideration  or  allowance  so  rctHined  the;  were 
taken  bound  and  obliged  to  paj  lo  tiro  tniiieea.  one  to  be  namtd 
by  thu  Slid  Ann  StewiK,  and  the  other  by  Alexander  Steinn.  her 
hunbiind,  a  conienter  to  the  deed,  for  beboofar  the  said  Ann  Slew- 
art  in  liferent,  for  her  liferent  nse  only,  end  their  children  in  frr, 
freeof  tbejui  mariii,Ste.  :  Finds,  that  by  tbe  uid  comnuuion,  the 
commiisi oners,  the  defendera,  were  empowered  to  appoint  igenti 
and  factoiv  :  Finds  that  the  defenders  appointed,  a*  igenu  and 
ftctora,  Meurs  Inf[li«,  RobertioD  and  Weir,  writers  to  tbe 
Signet,  the  principal  partnerof  whom,  Mr  Inglii,  is  de«nbed  in 
the  commiHion  aa  acting  on  behalf  of  Ann  Stewart  or  M'Cal- 
loeh  ;  Finds  that  tmnaidcrable  simia  belon){ing  lo  tbs  estate  of 
M'CuUocb,  were  collected  bj  tbe  factors,  partly  by  the  Tactan 
originally  appointed.  Meaira  Inglis,  Robcrtaon  and  Wiit,  and 
partly  by  Messrs  Inglis  and  Weir,  who  auceeeded  to  the  fonatr 
copartnery  :  Finds,  that  from  tbe  sums  so  collected,  eeniin 
dividends  were  paid  tn  the  creditors  :  Finds  also,  that  out  a!  the 
sums  so  rollected,  tbe  percentage  or  allowance  stipulated  in  the 
said  coRimiasion  was  retained  in  fixing  the  amount  of  tbeie  divi- 
denda  ;  Kinds  tbat  this  per  centsge  or  allowance  was,  as  well  » 
the  dividends  due  to  the  creditors,  lef^in  tbe  faanda  of  Ihe  ageon 
or  fsclora  for  the  purpose  of  being  paid  to  (be  partte*  nudtd 
to  receive  the  same:  Finds  tbat  the  circumMince  of  iba  p» 
eentageorslloiranee  being  in  the  hand*  of  the  factora,  waikaowu 
to  Ann  M'Culloch  or  Stevrart.  mother  of  tbe  pursuer,  who  bail 
divorced  her  biiaband,  and  who  acted  m  tbe  adnrinistratrii  of 
the  children  :  But  finds  (hat  neither  she  nor  her  busbaiMl  ap- 
pointed (ruatees  authorised  to  receive  pigment  nf  tbe  sllowann 
in  (ems  of  the  original  commission :  rinds  that  the  sgenta  and 
factors  were,  at  the  time  ol  their  appmiitment.  and  continued 
for  aeveral  years  after  the  allowance  was  left  in  their  bands,  to 
all  appearances  solvent :  Finds,  that  in  these  circunntinees, 
the  loBs  arising  from  their  supervening  insolvency  is  not  im- 
putable to  (be  defendera,  but  to  the  nvgligrnre  or  intentioml 
delay  of  the  father  and  mother  of  Ihe  pursuer,  by  whom  tbt 
trustees  for  th«  children  were  to  be  appoinled  :  .  And  tberefiice 
asaoilziea  the  defenders  from  tbe  conclusions  of  tbe  libel,  but 
find*  no  expenaes  due,  lod  decerns. 

"  iVafA — The  ease  isattendei)  with  considerable  diflUhilty,  but 
upon  weighing  tbe  wbole  circumstance)',  the  Lord  Ordinary 
Ihinkr  that  the  claim  cannpt  be-austained.  He  ao  far  concun  wKh 
the-  puraoer  as  to  bold  that  the  interpat  created  iti  behalf  of  (he 
children  by  tlie  commiiaion,  wa*  revo<iib1e.'Btid  befond  the  reach 
of'any  deed  of  Ann  M'Cullocb  or  hea  husband.  -  But,  on  the 
other  hapd,  he  does  not.  hold  .that  the  com miaii oner*  bscame 
trustees  fur  tbe  chtldten.  They  were  iflerely-to  collect  the 
funds,  lo  retain  tbe  per  centap  rrom  the  funds  divisible  among 
the  creditonl,  and  to  4>ay  it  to  the  parties  entitled  to  receive  it, 
namely, ■  trustees  lo  be  appointed  by  Ann  MCullocii  aod  bet' 
huibanil.  Thej  executed  tbe  commiasion  aa  they  wtire  entitled 
lo  do,  and  a*  was  indeed  unavoidable,  by  means  of  their  ^u^ots, 
and  on  the  fund*  being  suecesalTelj  cullectcl,  declared  ccnsin 
dividends,  after  dedMCtion  of  the  per  cenlage  or  allowaim  atiph- 
lated  for  by  A'n  M'Culloch.  Upon  a  queatiun  bj  the  liord 
Oniinary  st  tbe  debate,  he  was  inforsned  mat  (bis  ucr  centsge' 
was  treated  precisely  like  the  dividends  due  to  the 'creditors. 
The  Bums  affitrding  it,.aawellBS  the  dividetKla,  were  totted  is 
bank  by  tbe  factors,  who,  according  to  public  notice,  *er* 
Butborised  to  pay  tbs  dividends   to  the  creditors,  and  it  did 
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not  •ecm  to  be  diiputcd  that  ihoie  dividendB  bid  been  paid ; 
M  all  evenli,  the  rsrlori  were  at  that  time,  ind  for  jrean  urier. 
wards,  to  all  appearance  nolvent.  lo  that  the  loao  ■ecm*  truly 
to  have  arisen,  not  from  the  conduct  of  the  defenders,  hut  from 
the  nejtligence  or  inlentional  delay  of  appointing  tru'leei  on  the 
part  of  the  pursuer's  fHther  and  mother,  the  la«t  of  whom  ap- 
penn,  from  the  fact*  in  process,  lo  hare  ronnldered.  and  lo  have 
dealt  with  Mr  IngHs  on  the  faoting;  of  the  money  being  her 
own.  But  Bi  the  loss  has  truly  arisen  from  the  inaolvrtiry  of 
Messrs  Inglis  and  Weir,  combiiird  nrilh  the  delay  in  the  ap' 
poinliDEnt  oftruitFea,  the  Lord  Ordinary  thinks  thai  whatever 
claim  the  pursuer  may  have  sgsinM  the  estate  of  lagliBand  Weir, 
or  agiinst  hia  mothvr,  if  she  unduly  appnipriated  any  part  of 
the  allowance  in  the  ))and<  of  the  factors,  hu  h  not  entitled  to 
judgment  against  the  preaent  de  rend  era." 

The  purauer  reclajmod,  unci  th**  Ctiart  ordered  mi- 
nateti  of  debate.     At  adriaing  which. 

Lard  Batgnt/t  said,  1  forni  my  opinion,  in  ihia  caie,  on  ahort 
and  aimple  grounda.  I  cannot  get  llie  belter  of  the  olilic^itinn 
nodertaken  by  the  defender!  lo  retain  the  per  renluge.  and  pay 
it  over  to  tniateea  for  b-hoof  of  Mr*  Stewart  in  liftrrnl.  and 
her  children  in  fee.  The  deed,  as  between  Mrs  Stewart  and 
the  creditor!,  was  ■  juat  and  onerous  ronlract.  The  obliga- 
tion to  cany  it  into  execution  la  in  wordii  so  express  and  rtrar, 
that  I  cannot  get  over  ihetn.  The  ohlihilion  on  the  defen- 
ders being  to  rtlaiii  the  money  fur  behoof  of  iheae  children, 
they  are  now  bound  to  pay  that  money;  and  it  is  on  sulficienE 
exoneration  for  them  to  say  that  they  placed  it  in  the  hand'  of 
their  factors.  I  cannot  say  that  it  waa  very  correct  to  allow 
the  money  to  get  out  of  the  hands  of  Inglia.  Robertson  nnd 
Weir,  into  the  bands  of  Mr  Inglia.  Beaiden,  il  appeara  lo  have 
been  chiefly  realised  in  1819.  and  yet  the  factors  were  nev<'r 
culled  to  account  fur  it.  If  no  truateea  were  ap[iuinled  by  Mr 
and  Mrs  Stewart,  Ibe  defenders  abould  hai-e  applied  for  judi- 
cial authority  to  get  themselves  eionered,  and  if  they  did  nut  do 
•o,  they  must  be  liable. 

Lord  Gilliri The  ni'e  appears  to  me  in  the  i^ame  li>,'hl.     I 

do  not  see  how  these  gentlemen  can  get  Out  uf  their  onerous 
obligation  ;  for  I  hold  it  to  hare  been  onerous.  If  nu  Iruilera 
were  appointed,  they  should  have  todgnd  the  money  in  the  liank, 
or  applied  lo  the  Court  for  authority.  But  instead  of  this  lliey 
allow  it  10  remain  for  years  after  one  of  the  faciurs  bad  with- 
drawn from  the  firm. 

Lorit  Prettrlmi. — I  am  of  the  same  opinion.  1  was  not  «o 
clear  when  the  note  was  lirst  moved,  huton  looking  inloihe  nii- 
nuteii  uf  debate,  I  am  ijuite  SHiisGrd  that  your  Lordetiipa  are 
right.  The  money  was  put  into  the  handa  of  Inglia,  Rohertnon 
and  Weir,  Robett.ion  is  aolvnnt  riill.  Then  it  ciime  into  ifaa 
hands  of  Inglis  and  Weir ;  aiid  lastly,  Ibey  alloived  it  to  paa* 
into  tbe  bands  of  Mr  Inglia  himself. 

The  Court 
"  Alter  the  interlocutor  reclaimed  againat,  repel  ihe  defenceap 
and  find  tb(  defender  liable  in,  the  pursuer's  ex^en tea.  appoint 
an  account,  he,  and  remit  to  the  Li>rd  Ordinary  to  hear  pHrtie* 
in  tbe  count  and  reckon  log, 'and  proceed  therein  as  shall  be  just." 

DefeDdera*  Aulboriiie».-<^}  Stair,  I.  12,  10.  Er^  111.  &  ' 
36.  ■  .  .  . 

Fint  IKvisiun.— Lord  Ordintaiy.  l-'ullenon. — Aci.  Skene  and 
WiUimn  Bell;  Juaeo  M'lcoiifi,  S.S.C,  Agent,— ,rf/(.  Jame. 
aon   and  Patton;  Andrew   Clasoo,  W.S.,  Agent Mr  Bell, 

Clerk.— [e.j:;.] 


29M  .Wrt^l83*. 

No.  311.— Sir  William  PoRbesA  Coupanv,  JVomi- 
nal  Haiteri,  v.  Six  William  Baillik,  Objector, 

PlocAa  —  Multiplepoinding  — Competency —  ClrcimifiHfet  in 
i^teA  lie  balance  of  prj.e  due  6y  a  pyrtAaier  i>  a  rnniUng  and 
tilt  kaiiag  bttn  dfpoiiled  in  toiii,  an  a  rrcei/it  token  yigaUt  te 
tht  eemmai  agent  and  tiuTChavr,  tuhjetl  to  tht'DTiTm  of  Ciun 
ill  Ihr  proeeu  of  raiiting — Mfid  eompelent/or  (*e  eawnan  agent 
lo  brin^  a  mulHi'ltfainJins  «»  lo  taid  iadinet  in  the  HameoJ  the 


In  ihu  proeeu  of  r8iik!n)c  nnd  aalt-  of  Mnnkrig  and 
Cult,  which  belonged  tn  the  deceased  George  Hep- 
bum,  the  late  Lord  Polkemmet,  tlie  objector'a  father, 
purchased  certnin  lots  fur  £,W%0,  uonform  to  decreet 
of  »»\e,  dated  -2lKt  January  1796.  Lord  Pulkenimet 
granted  bund  fur  the  price,  and  by  virtue  of  two 
aevenil  nct«  and  wnn-Hnts  uf  the  Court,  piiid  to  Mr 
Ari'iiihald  Swiiituii,  W.S.,  common  agent  In  the  rank- 
ing, £'2000  to  account  of  the  price,  in  July  1796,  and 
£l;fOO  in  July  1797.  It  wax  afterwardd  arranged 
that  thti  balance  i>f  £Bs6,  18.  ().,  should  be  deposited 
in  Sir  William  Purbeo  and  Company's  Bank,  on  a  pro- 
missory-note ttiki-n  payable  to  Lord  Polkemmet  and 
Mr  Stvintoii,  for  behoof  uf  Depbuni'gcieditorR,  subject 
to  the  orders  uf  Court  in  the  procesa  of  ranking.  Mr 
Swiiiton.  HS  common  agent,  then  granted  to  Lord 
Fiilkemmet  a  dischurge,  narrating  tlie  purcliaap,  and 
the  pHymetils  ti>  account,  and  that  the  balitnce  had 
bfjun  deposited  Jn  the  terms  above-mentioned, 


n  tbe  proceaa  still  in  dependence 
dividing  tbe  funds  of  Ihc  said 
1  Liordsbip  baa  accordingly  de- 
red  to  me  the  aaid  uromistory. 
r.-fore  I. 


"  su'ijecl  to  the  order  of  Cou 

for  ranking  tbe  crediiiia  a 

Grnrge    Hi'pburn  ;  and  thai 

piisiled  tlie  said  sum,  and  Ae 

note,  of  which  I  hereby  acknoivledfe  tht  i 

as  common  agent  in  the  forewtd  ranking,  do  hereby  di. charge 

Lord   Pulkemmel  of  the  Kiid  price,  and  oblige  my  I'Dnaritofnts 

lo  concur  with  his    Lord--hip  in  an  application  to  ihe  Court  to 

get  up  the  bund  of  caniinn  which  he  granted  for  payment  of  the 

rum,  and   likewise  to  Inke  Ibc  nereasary  meaauret  lor  carrying 

Ihruu^h  and  obtaining  a  decreet  of  ranking  arid  division  aaiuni( 

llif  crediiora  of  Ihe  i^aid  (jeoige  Hepburn,  and  lo  be  kept  by  hia 

Lordship  as  hii  proper  writ.' 

In  Spiitemher  1(^33,  a  correapondence  took  place 
brtwei-o  tho  late  Mr  Clyne.  S.S.C,  as  Sir  William 
B,.illie's  iigent,  and  Mr  >wint»n,  on  the  auhject  of  a 
mnltiplepuiiiding  which  Mr  Swinton  propoaed  loraiu 
in  the  tiiime  of  Sir  William  l-'orbns  and  Company,  tha 
holders  uf  the  furi-anld  ttxm  uf  £hH6  udds,  but  which 
Mr  Clyne  opposed  as  unnecessary,  contending,  that 
the  proper  wny  was  to  wnken  the  procesi  of  ranking 
anil  division,  Hiid  obtain  a  decreet  to  complete  the  ptir- 
chaiei'a  title,  aitd  to  pre«ent  an  appliuatioii  to  the 
Court  lo  have  Sir  Wiltiam'i  bond  delivered  up,  the 
fund  in  iner//obeingburdcned  with  the  expenses  to  DO  in- 
curred. The  Mummuna  uf  multi]ilepuinding  was  how- 
ever raised  and  executed  against  Sir  William  Bailljp, 
and  against  Mr  Gillun  of  Wallhouse,  as  one  of  Mr 
Hepbiim'a  creditorw,  but  >Mr  liillon,  it  was  Raid,  was 
nut  cited.  Mr  Swinton  then  proposed  thRt'iSir  Wil- 
llan)  should  join  him  in  indorsing  the  promissory- 
note  to,  Mr  Keith,  the  trustee  .fur  Ileptxiru's  credi- 
tors, on  doing  wJiiuh  Mr  Keith  wiiulfl  become  hound, 
along  with  Mr  Swlnton^  to  procure  and  deliver  to 
Sir  William,  within  three  muntlic  after  the  hipeting 
.of  the  Court,  an'  ejitracted  dpL-ree  of  ranking  and  di- 
risinn,  and  also  lord  Polkeinmet's  bond  of  caution  ; 
whereupon  Mr  Swinton  would  pass  from  the  niolti- 
plepoittding,  a*  nu  longer  neiiessary,  and  cunscnt  to 
decree  of  absolvitor  -being  pronounced.  The  agent 
for  Kir  William  Baiilie  however  insisted,  that  before 
indorsing  trvcr  the  receipt  to  any  person,  an  4>xtract^ 
decreet  of  ranking  aiid  divisioti  should  be  deliveied  to 
Sir  William,  along  with  his-/atber's  bond  :  That  the 
procsit  of  multiplepoi  tiding  should  be  abandoned,  and 
tbftt  Sir  Wiltiam  ihonld  be  paid  the  espeiuek  tu  which 
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ba  h«d  been  pot  in  lodging  objections  to  that  miilti- 
plepoinding ;  wherenuon  Sir  William  woo1d  concur  in 
paying  orer  the  fund  in  the  hands  of  Sir  William  For- 
bei  nnd  Cumpany  "  to  thoie  who  may  be  fonnd  en^ 
titled  thereto  in  the  prosei*  of  ranking." 

On  7th  March  1S34,  the  Lord  Ordinary  (FaUer- 
ton)  pronounced  the  fullowirg  interlocutor  i 

"  Haviiis  heard  eoUnwI  for  (he  partiei  on  Wednetdiy  lut  on 
tha  objmiong  by  Sir  Willutm  Bkillie  to  the  competencj  o!  the 
■ction,  ind  continued  tbe  cauie  till  tbia  diy  at  tbe  requeat  of 
Mrtiet,  that  Ibcy  migbt  agree  to  an  ailjilited  inlerlocucar ;  and  it 
■wing  now  itated  tut  tbey  do  not  ao  agree,  repeli  the  aaid  ob. 
jectiona,  fiiidi  tbe  ruaert  liable  in  only  once  and  tingle  payment, 
and  appoint!  tham  to  lodge  a  itate  or  condetCEndencc  of  tbe  fund 
In  media  by  Ibc  fine  bok-day  in  (be  eniuing  Tstalfofl." 

On  adriging  a  reclniming  note  for  Sir  William 
Bullie,  the  Court  nnanimonrlr,  and  without diRctllty, 
adhered,  and  found  Sir  William  liable  in  ekpensea 
since  the  date  of  the  Lord  Ordinary'*  interlocutor. 

Firat   DiTiiion Lord    Ordinary,    Fullerton. — Act.    Keay; 

Archibald  Swinton.  W.S.,  Agent.  — ^/(.  Dean  of  Faculty 
(Hope)  and  Colquhoon ;  David  Manaon,  8.S.C.,  AgenL— Mr 
Bolliod,  C\eA.—[G.I>.] 
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No. 312,— Robert  Wkih,  AppeUant,v.  Gavin 

Glinxy  &  OrdiKi,  Respondent!. 

Serrilade — Road — Mill-dam — Thret  panirt  katms  agrttd  lliril 
a  canai  thetdd  ht  miHlt  IkraKgh  IMr  respMit*  praperlUi,  lo  ta 
mainlaiiud  bg  each  le  far  at  U  /laueii  tiraufk  Aii  rttprctiat 
IirJi  ;  but  no  tllpulaiian  limaim  itei  modi  u  to  tkt  lB»ir  prth- 
firietat't  right  »f  aeee—  along  lit  Anitii  ^laid  canai  Ikrauih  tkt 
tHprritr  krrilor't  jnoptrty,  or  rice  Teraa — Bctd,  alUring  Ike 
jmlgmtnt  af  the  Coviti  of  SeuuM,  That  Ik*  proprielori  kod  tu 
rigkl  ofoectMM  abng  moU  ionii,  tkreugk  eack  eltfr't  property, 
nnUu  in  tkt  eau  ofii^ury  otcurringfrom  Iht  ilatt  of  the  camif. 

This  was  an  appeal  Sgaitfit  the  jndgment  of  the 
Court  of  Sesiion,  in  the  case  fvllr  reported  ante, 
Jurist,  Vol.  IV.  p.  302,  No.  218,  which  see.  In  sup- 
port of  the  appeal  it  iras  pleaded,  that  the  judgment 
was  erroneous ;  becaate,  I.  The  diitinction  was  orer- 
loolced  between  posieasory and  declaratory  actions;  and 
the  action  heing  of  a  declaratory  nature,  was  incompe- 
tent before  the  Sheriff. — II.  There  was  no  proof  of 
either  title  or  pouession  to  warrant  the  judgment :  and 
was  opposed  to  the  proof  adduced. — IIT.  It  was  con- 
trary to  the  agreement  of  the  parties.— IV.  There  was 
no  evidence,  from  the  titles  of  the  respondenta,  that  ther 
bad  right  to  what  they  claimed. — V.  Even  althongo 
tbe  jndgment  were  otherwise  well-founded,  it  was 
•rroneous,  in  so  £ar  ai  it  did  not  gnard  aufficieatly  tbe 
right!  and  interests  of  tbe  appellant. 

The  reaponden 
tbe  Court  below. 

[lit  April  1834.] 

Ltrd  aanaHor—Mj  Lordi,  in  tbli  caae  I  feel  myulf  under 


Impoialbte  to  take  the  aame  view  of  thii  qaeation  whieb  their 
I.«H^ihipi  uUinutely  took,  and  upon  which  alone,  at  I  read  Ihia 
CBia,  tbcir  deeition  wm  pronounced.  Tbia  caie  originated  inaa 
applicadOQ,  bjr  a  petiiioa  to  the  Sberlff-depute,  tbe  Judge  Ordi- 


nary of  StiriJn^htre,  on  Ibe  part  of  the  ponuer,  upon  a  ttitiiB 
atatntient  of  tiKta,  snd  an  ailrgalion  bjchim  of  cenun  thinga 
having  been  done  liy  the  defendera.  in  drrogalion  of  bia  rightaof 
property,  and  not  juatiBed,  aa  he.  by  anticipation  of  tbe  prabaUf 
defence  of  the  defendert,  aet  forth  in  hii  petition,  by  tbe  agree, 
mem  under  which  he  conceived  tbat  tbe  right  waa  auerted,  and 
attempted  to  be  ezercitcd,  aod  to  which  be  having  made  ibia 
atatement,  and  anticipated  tbia  defence  in  hii  italement,  aim  far. 
niih«d  an  answer.  Tbe  niatier  came  before  the  Sbenff;  tad 
accordingly  an  answer  arat  put  in  by  the  defendera — repeiltd 
acta  were  alleged,  and.  In  particular,  acta  on  the  S8tb  of  Frhnnry 
— the  antwer,  wiibouc  denying  the  repeated  acts,  denied  [he  act 
alleged  to  hive  taken  place  on  tbe 28th  of  Februirf,  andgiretn 
explanation,  and  in  aome  KJrt  uierted  ■  right,  but  not  Ihe  ri(Gt 
#bich  the  CuDrt  hu  ultimately  found,  and  which  the  Sheriff,  in 
tbu  fint  instance,  found,  and  which  the  Lord  Ordinary  deaicd 
to  be  In  the  defender,  jorrapect  of  (be  igreeDlent  on  irhkb  ibty 
originally  relied.  Now,  if  it  bad  reated  there,  I  ahonld  have  W 
very  little  beaitation  in  atating,  tbat  it  did  not  appear  to  ra;  thai 
there  waa  aufficient  denial  of  tbe  general  allegation,  irhfrenpon 
to  entitle  tbe  Court  to  say,  that  all  which  waa  material  to  wppoit 
the  application  for  an  interdict,  nnd  which  had  been  alleged  so 
the  pMrt  of  the  petitioner,  bad  been  denied.  Enough  would 
have  been  left  undenied  to  have,  by  poasibility,  founded  a  gtouod 
for  the  application.  But  aubaequently  coDdeacendencea  wai 
given  in  on  each  aide,  and  anaweia  were  given  in  on  each  aide  ttf 
those  aevend  condeacendencea  ;  and  a  more  apeciSc  allegation 
having  been  ttated  by  the  punuer  in  Ibe  ainh  article  of  hia  con- 
descendence, uf  tbe  facts  necessary  to  support  his  applieatioc,  a 
very  specific  denial  appears  to  me  to  huve  been  given  by  ibe  ila- 
feuder  in  his  aiith  ansner, — inasmuch  as  he  aiateii.  in  retrrtact 
to  what  ia  alleged  to  have  been  done  on  the  98th  of  Febro. 
ary,  tbat  something  was  dnne  whicb  he  endeavoured  lo  eipliin 
away.  That  ii  ihe  allegation  in  the  siKlb  article — which  liith 
ailkle  embodied  all  tbat  1  have  atated  to  be  in  the  pelilloa ; 
namely,  both  the  generality  of  the  impasse*  alleged,  and  iha 
particular  trespass  alleged  on  tbe  SStb  of  Febmuy.  We  Bust 
therefore  take  it,  thai  before  the  Sheriff  came  to  prooCnuiee  hi* 
judgment  on  ibe  application,  be  had  an  allegation  on  one  hiuit, 
■ubslantially  denied  on  the  other — that  there  wa*  an  iisue  sp- 
oil these  opposite  propositions ;  and  it  doca  so  happen  Itnl 
tbe  proof  it  allowed  by  the  SfaeriS;  and  it  1*  of  the  siith  u- 
tide,  and  the  answer  to  that  aixth  article,  that  the  proof  ii 
allowed.  Now,  I  have  looked  very  narrowly  into  that  pnwf, 
and  called  the  allenUon  of  my  Lord  Advocate  to  that  when  ht 
made  his  reply  ;  and  I  followed  him,  aa  far  as  I  was  able  to  do, 
through  bia  reply,  and  lam  not  prepared  lo  aay, — butfoi  the  sake 
of  eamiiiing  it  a  little  more  fully,  I  rhall  beg  penniiaioo  of 
yout  Lordships  lo  take  time, —  I  am  not  prepareid  to  say,  ai  at 
present  advised,  th«t  there  ia  evidence  whicb  ought  to  hate  m- 
li*&edth«  Sheriff  that  there  waa  tbat  done,  or  that  ibieatmcd 
to  be  done,  on  (he  part  of  tbe  defender  or  his  servants,  (hat 
would  have  entitled  the  pursuer  to  the  interdict.  It  must  be 
admitted  on  all  bands,  tbst  in  order  to  ground  «n  applicitiaB 
for  an  interdict  in  Scotland,  as  for  an  injunction  in  Englandaod 
Ireland,  tbe  party  applying  lo  the  Court  for  tbat  extiaordinaiy 
and  aonnjary  interposition,  for  tbe  purpose  of  prevention,  mssC 
satisfy  Ihe  Court  that  be  not  only  baa  a  prima  fad*  right  on 
which  be  proceeda,  but  tbat  a  wrong  bw  been  done,  or  threatened 
te  be  done,  by  tbe  party  against  whom  he  applies,  aoaatn  autho- 
rise him  in  applying,  and  tbe  Court  in  interfering.  If,  tber^ 
fore,  (be  pursuer  in  tbia  rase  has  not  aet  forth  tbat,  and  shown 
that  i  for  It^ia  ia  no  longer  an  «  yarit  application,  if  what  be  al- 
leged is  denied  on  the  other  side,  and  he  baa  not  proved  that 
which  mt  sufficient  to  aatlsfj  the  Court,  either  of  a  wrong  doo^ 
or  of  a  threat  used  to  do  a  wrong,  inconaiitent  with  his  ad' 
mitted  or  proved  rights.— then  he  had  no  right  lo  the  Intar&t, 
and  tbe  Sheriff  justly  refused  IL  It  would  follow,  by  the  ass* 
reasoning,  that  the  Lord  Ordinary,  pro  laiuo,  was  wrong  ia 
granting  the  interdict  ao  applied  for,  and  that  as  fur  aa  the  Coatt 
of  Seasion,  when  the  matter  was  lm>ught  before  them  by  tbt 
Lord  Ordinary,  reversed  the  finding  of  tbe  Lord  Ordinary,  ai 
regarding  the  granting  tbe  interdict,  so  fkr  Ihe  Court  of  ScBsiaa 
waa  right,  and  to  that  extent,  at  least,  the  judgment  muat  he  at 
finned.     I  am  now  assuming  that  I  shall,  on  farther  confideo- 


1891.] 


THB  SflOtnsB  JURIST. 


tion  of  tbe  nidence,  continue  to  be  of  (be  opinion  with  trbicb  I 
•rn  impreasrd  Btpreient,  thu  there  in  not  lufflrient  brougbt  to 
the  knowledge  of  the  Court,  (ntbefint  inittuire.  to  mliirr  them 
that  tbe  purtj  bu  entitled  bimiielf  to  interpoiilion,  bj  proiing 
either  wrong  done  or  wrong  tbreatened.  But  now,  my  Lordii, 
■11  (bat  I  ItHVe  at  prnnent  »t>te<I,  and  upon  whieb,  conniileritly 
n-ilh  the  riew  I  cahi;  of  thii  nee.  the  deciiiians  or  ihe  Court 
will  tiltiniBtely  (urn.  has  anhoppily  not  been  that  which  b«»  oc- 
cupied the  attention  of  the  Court  below  ;  for,  a*  not  unfreqiipnt. 
ly  happen*  in  the<!e  rasea,  we  find  the  whole  conxideniLon  in  Ebe 
<:aurt  below  hai  been  applied  to  R  perfectly  different  point,— u 
if  tbey  aiauned  that  tbe  party  ipptying  for  tbe  inlenlict  had 
■hown  wrouK  committed  or  wrong  threatened;  they  haw  benon 
bj  aasumiiig  thit  he  had,  in  that  mateHil  and  fundamental  par- 
ticular, entitled  bimaelf  to  an  interdict— and  hare  proceeded  en. 
tirely  to  diacuaa  the  queation,  whether,  granting  ne  bad  abown 
•omi'tbing  to  bave  been  done,  or  threatened  to  be  done,  that 
Kometbing  wai  ineonaiatent  with  hia  rights  ;  and  that  raiaed  the 
queation  before  them,  to  whieb  alone  tbe  Court  baa  applied  it- 
aeir,  and  upon  which  alone  any  explicit  judgment  haa  been  pro- 
nounced ;  namely,  did  the  agreement  under  which  the  pariiea 
profesacd  to  act  juatify  them  in  that  net?  Tbey  auume  that 
(bej  bare  acted— tbey  a^aume  that  tbey  ban  Dsed  the  threat — 
tbey  asaume  that  the  defendera  have  actually  gone  upon  Ihe  pur- 
suer'a  premiaea,  for  Ihe  purpote  of  going  to  the  aluice,  and  eui- 
mining  in  what  state  the  worki  were — and  then  they  inquire, 
aiippusing  him  to  have  done  so,  bad  he  a  right  no  to  do  ;  and  your 
l*ord»hip«  will  tlnd  that  if  the  only  roalter  which  appeals  to  ha\'e 
been  discutaed,  and  certainly  it  waa  the  only  matter  which  wai 
decided  by  tbe  interdict  of  the  Court  of  Seition.  Your  Lord, 
abips  have  t^erred  Ihe  opinion  to  which  tbey  come  upon  (be 
coniideralion  of  the  agreement ;  and  tbe  opinioti  la,  that  tbe  in. 
terlucutor  of  the  Lord  Ordinary  and  tbe  Sheriff  ahal!  be  recal. 
led  ia  lalo,  I  abould  have  thought  that  the  opinion  of  the  Court 
Upon  the  agreement,  and  the  righti  consequent  upon  the  agree- 
ment, had  ao  nearly  resembled,  ao  entirely  coincided.  I  may  say, 
with  (he  bulk  of  Ihe  opinion  of  tbe  Shrriff,  in  tlie  first  instance, 
that  I  do  not  eiaclly  underatand  that— I  shall  Wk  into  the  case, 
with  a  view  to  aee  upon  what  specific  difference  of  opinion  that 
rests — hilt  I  do  not  understand  why  it  ia  dece«aai7  to  reeal  the 
interdict  of  tbe  Sheriff,  witb  which  they  appear  almoat  entirely 
to  coiticirtp.  But,  al  all  CTcnts,  they  recal  the  interlocutor,  and 
they  recal  the  interlocator  of  tbe  Lord  Ordinary  most  justly  and 
eonsUtenily  witb  their  view  of  tbe  case,  because  tbey  differ  with 
him  on  the  rigbta  of  the  parties,  and  then  tbey  proceed  to  de- 
clare— (nothing  isaaid  of  Ihe  interdict  ;>er(z/>iviiam  (  but  if  tbey 
recal  the  interlocutor  granting  tbe  interdict,  of  course  the  inter- 
dict is  recalled  by  tbe  recal  of  the  interlocutor,)  "  and  they  find, 
_J!ri(,  that  in  consequence  of  the  foresaid  agreement,  tbe  respec- 
tive jiarlie*  eancemed,  or  persons  properly  authorised  by  them, 
bare  a  right  to  paaa  along  Ihe  banha  of  tbe  ml  or  canal,  to  eia. 
mine  the  same,  and  aee  that  it  iakept  in  proper  repair  by  all  con- 
cerned, and  that  the  atipulaled  quanlily  of  water  is  supplied  to 
the  partiea  interested,  and  ao  aa  either  to  prevent  apparent  in. 
jury.'  By  apparent  injury,  muac  be  meant  apprehended  injury 
— ibat  iigury  which,  from  appearances,  they  soppoae  may  be  like- 
ly to  happen  or  be  committed  ; — it  saya,  to  prtienl  apparent  in. 
jury.  If  by  apparent  injury  is  meant,  as  it  criticully  and  pro- 
perly means,  injury  which  already  exists  ;  for  if  it  does  ndi  exist. 
It  cannot  appear — Is  Utterly  incDiwi'tent  with  the  word  pre- 
rent ; — you  cannot  prerent  that  which  does  exist.  I  miiat  there- 
fore lake  them  to  mean  that  Ibis  mail  be  dangerous,  and  there- 
fore I  ahonid  not  wonder  if  ihey  uaed  the  word  apparent,  with 
reference  to  that  which  was  dangerous,  which,  from  appearancea, 
might  be  apprehended  as  likely  to  happen  :  it  muftbesOi  because 
It  would  not  apply  in  any  other  way.  Then  we  paia  on,  "  so  ai 
either  to  prerent  apparent  injury,  or  to  remedy  nuGh  whenitdoea 
happen  as  tpeeiUly  aa  possible,  but  for  no  other  end  or  purpoae.' 
Then  comes  the  seeond  finding,  which  is  only  a  general  finding 
of  what  tbe  law  would  hare  done  in  fareurnflhe  one  party,  and 
in  restraint  of  the  other,  wiihout  any  aueh  finding  at  alt ;  name- 
ly, "  That  such  right  of  passing  along  the  hanktof  the  cut  or  ca- 
nal, for  the  purposes  abore  mcnlioned,  ia  not  to  be  exercised 
onneeessarily  or  nimiously  ;  and  if  any  such  improper  exerriaa 
should  be  attempted,  reaerre  to  all  concerned  right  to  complain 


to  the  Judge  Ordinsty  tbereapou," — •  tight  whieb  nndonbtediy 
tbe  parly  would  Iiave  poaaesaed  without  that  finding  of  the 
Court.  My  L.ord^  it  is  perfectly  clear,  undoubtedly,  tbal  tfa« 
construction  their  Lordahlpa  put  Upon  Ibis  agreement  i*,  that  it 
give*  each  of  these  three  proprietors  a  mutual  right  over  tbe 
estates,  the  one  of  the  other :  it  cannot  be  called  a  trespass  ;  for  if 
it  ia  a  right,  it  ia  not  a  (reapest,  but  a  mutual  right  of  way.  with- 
out restriction  in  point  of  apace,  or  in  point  of  time,  when  it 
should  be  exerciaed  orer  each  other's  property,  for  the  purpose 
of  examining  nhat  ia  done,  or  doing,  or  omitled  to  be  done,  with 
Ihe  worka_io  which  works  all  three  are  said  to  have  a  common 
inlereat  under  the  agreement.  Then,  is  that  the  aound  conatruetioa 
of  the  agreement,  or  is  that  the  sound  meaning  of  Iheconaequen- 
cea  lo  follow  from  Ihe  ^reemenl  on  behalf  of  one.  aa  agoingl  lh> 
other  of  the  proprielon  ?  My  Lords,  I  hare  looked  in  rain  through 
ibii  agreement  fur  any  such  right  The  parties  agree  lo  make  on 
ibedifferent  parts  of  their  properties  ihe  different  partsof  ibis  ca- 
nal, and  Mr  Reid  is  lo  make  the  dam -head  at  hia  own  proper  tost 
and  charges.— each  of  the  others,  and  Mr  Rt-id  bimaelf  also,  ia 
to  make,  at  their  several  costs  and  proper  chaiges,  the  canal  from 
tbat  dam-bead  dovmward.  The  repair  of  that  dan>-head  is  to 
be  borne,  as  rqpirds  the  expense  of  it,  by  the  whole  three  of  the 
proprietor*,  in  equal  shares.  The  agreement  ia  aiient,— that  is, 
there  is  noexpreaa  agreement  specifying  wbicb  of  tbe  three  parties 
it  is  tbat  abflll,  in  the  first  instance,  make  tbe  repair  of  tbe  dam. 
bead  i  it  being  only  specified  in  what  way  he,  whoerer  it  is  who 
does  it,  or  they,  whoever  they  are,  who  shall  do  it,  aball  recoup 
ihemaelves  their  expenses;  for  the  only  specification  toneblogth* 
repair  ia  this, — "  and  the  expense  of  maintaining  and  repuring 
tbe  aaid  dam-dike  shall  be  defrayed  by  the  aaid  threa  partie* 
equaiiy,  in  all  time  coming;" — and  then  there  ia  a  clause  of 
relief  in  behalf  of  Mr  Morehead,  aa  ngainat  Mr  Beid,  that  Mr 
B«id,  for  ten  shillings  a-year,  is  to  bear  Mr  Morebead's  share  of 
those  expenses,  but  that  ia  coupled  with  another  provision,  not 
making  it  optional  to  Mr  Morehead,  if  he  pleases,  tor  ten  ahil. 
lii>gs  a-yesr.  to  throw  bit  share  of  tbe  eipenaes  upon  Mr  Reid. 
but  positively  binding  Mr  Morehead,  at  all  events,  to  pay  ten 


ngs  B-year,  which  shall  cover  hia  share  of  the  ej 
Mr  Beid,  fur  that  ten  shillings  a-year.  is  to  p^  Mr  Morebead's 
■hare  of  the  expense.  Nothing  is  aaid  of  Mr  Napier  and  hi* 
share,  but  be  ia  a  party  executing  Ibis  instrument  aa  wetl  aa  Mr 
Held  and  Mr  Morehead,  and  consequently,  as  binding  also  hia 
estate,  he  must  betaken  to  Ik  eogniiunt  of  this  portof  ibeagree- 
menl  aa  well  as  of  all  Ihe  rest.  Now.  the  first  question  whieb 
arises  upon  this  ia,  in  strictness  of  construciion,  upon  wboni 
shall  we  say  ia  thrown,  in  the  first  instance,  the  nrpairing  tbe 
dam-head  ?  No  one  is  apecified.  nor  Is  it  said,  still  less  is  it 
made  out,  which  of  the  three  sbali  do  it  i  it  is  only  said  that  tbe 
expense  shall  he  equally  borne;  but  lake  these  two  matteiv, 
which  are  of  very  obvious  occurrence,  into  youi  coniideiation, 
and  your  Lordships.  I  think,  will  at  once  come  to  the  coneluskA 
to  which  I  own  1  h  ire  already  come,  that  il  must  be  taken  lo 
devolve  upon  Mr  Reid.  In  the  first  pisce,  Mr  Beid's  ia  Iho 
ground  on  wbich  Ihe  dan.dike  Is ;  it  runs  of  course  across  th* 
river,  but  it  is  tied  to  hia  side  of  tbe  river:  that  of  itself  would 
furnish  a  strong  presumption,  in  the  silence  of  Ihe  iiutrumeot, 
that  he,  In  tbe  first  instance,  wa«  to  be  anomed  lo  be  the  peraon 
to  do  the  repair ;  and  that  would  convert  tbe  claina  dividing  tba 
expense  equslly  among  tbe  three,  into  a  chiuse  providing  for  hi* 
reimbursing  himself  for  those  repalrt  which  he  sboutd  make. 
Then,  your  Lordships  will  obeerve  the  second  circumstanco  in 
the  silence  of  this  initrument  is.  tbat  it  is  expressly  provided 
that  Mr  Reid  himself  shall  conatruct,  at  bis  own  proper  cost  and 
charge,  the  dam-dike  originally:  he,  like  tbe  other  two,  as  I  un- 
derstand, is  to  make  the  caiud  a*  far  aa  tbe  cut  paase*  thnnigh 
bis  ground  ;  ao  is  Mr  Napier,  and  so  is  Mi  Morehead.  as  far  aa 
the  cut  passes  through  bis  ground ;  but  then  he  is,  over  and  above 
that,  at  bis  own  proper  eosla  and  chains,  as  I  read  the  insini- 
meiit,  to  conatruct  Ihe  dam-dike  in  its  origin.  From  tbe  whole 
instrument  together,  and  tbe  admitted  cirminutanees  of  the 
property  and  Ihe  proprietors,  we  are  left  to  gather  who  is.  in  the 
first  iiialance.  lo  furnish  the  repair.  Then,  is  it  not  natural  to  con- 
elude,  that  tbe  repairs  are  meant  to  be  done,  iu  tbe  first  instance. 
by  the  party  on  whose  ground  it  ia,  and  who  barthened  himself 
with  the  original  construciion  of  tbe  daro-dik*^  but  that  lie  alwll 
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TTCover  ind  be  rrpoiiprd  a  proportion  of  tiinv  exptliM*  from  the 
CO  propriDlort  of  thrie  ?«ibi«.  I  am  of  opinion,  ib>t  chtl  ii  (he 
Round  conitTiiccion  of  the  initriimfnt  libelled  on,  and  muit  be 
tMken  to  be  ili  meiining.  ibough  it  )■  not  eipressed.  Now,  1117 
Lords,  if  thii  be  an,  I  apprehend  chpre  ii  an  end  of  tbe  only 
rhwlow  of  argument  for  supporting  the  construrlion  put  upon 
this  initrumeni  in  tbe  Court  below,  m  giving  •  miilual  right  of 
way  10  eaefa  of  thoie  parlies  ovrr  the  tenements  of  tbe  other 
piirtieB.  I  can  cee  no  ffround  remsininfi  for  guppoiting  lh*t  con- 
cluaion  wbicb  tbe  Court  haTe  come  to.  if  jnit  onre  hvlieve,  and 
I  can  see  si  present  no  ground  for  believing  otherwise,  upon  tbe 
const  ruction,  at  it  sppears  to  me,  that  it  h-bb  not  all  tbe  three, 
but  Mr  Rrid  slune,  and  thoiie  who  might  hare  bis  eitate,  who 
were  to  perform  the  repairs  of  ike  dam-head,  recoreriiig  the  ex- 
pense from  tbe  «i- proprietors.  I  am  therefore  of  opinioti, 
upon  strirt  ronstmi'tion  of  tbe  inairnment  itnelf,  that  a  wrong 
conclusion  has  been  giTen  lielow.  But  I  think  that  there  are 
other  reiMnis  which  will  reBdily  occur  to  support  the  esnie  con. 
cluiion.  and  to  authorise  me  in  the  diaient  which  1  have  to  the 
propoiition.  Can  il  be  supposed  that,  without  anj  evidence  of  a 
right  so  lai^e,  almost  so  unlimited,  at  that  BS'igned,  you  are  rastlf 
to  *ay  either  of  these  partiea  ia  10  have  this  very  extraordinary 
privilege  which  i«  aisiinied,  of  going  at  all  limes,  without  asking 
consent,  over  tbe  properly  of  his  neighbour,  whether  at  a  season 
convenient  or  inconvenient  for  that  neighbnur,  for  the  pur- 
pose of  what  is  called  generally,  exnmining  the  state  of  the  worka  ? 
When  persons  do  grant  such  a  right,  it  is  usual  to  grant  it  on 
stipulations  that  reittrBin  (he  exercise  of  tbe  righL  la  it  meant 
to  be  said  that  those  three  proprietors,  without'  more,  have 
bound  tbemsetves,  and  those  who  might  afterwards  buve  their 
estates,  either  by  purchase  or  otherwise,  from  using  their  pro- 
perty in  tbe  way  in  which  such  properly  is  generally  used?  How 
can  that  be  contended  ?  Supposing  there  is  a  neck  of  land,  and 
this  argument,  upon  which  (he  Court  builds  this  construction, 
will  apply  to  that  just  as  much  If  there  whs  a  narrow  as  if  there 
waa  ■  wide  apace  lepamting  the  dam-head  fmni  the  lower  space, 
— auppose  there  was  a  narrow  space,  in  order  to  preaervethe  right 
of  way  to  inferior  tenants,  is  it  to  be  said  for  all  time,  that  tbe 
owner  must  never  use  that  neck  of  land — thst  part  of  the  property 
— aa  he  pleases?  Then  he  cannot  build  upon  it  without  permii'sion 
of  bis  neighbours,  because  it  will  be  said  ibeie  ia  a  right  of  way 
through,  in  order  to  get  to  the  dam-dike  -  he  rannnt  convert  it 
iulo  n  bleach  ground,  without  leaving  ■  spare  through  which  the 
party  cno  past  (0  the  dam  dike.  Can  such  an  ciiraordiiMTy 
tesltaint  on  property  be  rashly  and  easily  assumed,  when  there 
ia  nothing  said  whatever,  further  Ihsn  the  general  ttipulalions 
and  obligations  of  which  this  instrument  cooiisrs?  I  should  re- 
quire certainly  something  a  great  deal  m»re  eipresa  to  justify 
the  conclusion  to  which  the  Court  hare  come  in  this  instance. 
My  Lords,  we  are  left  in  some  meaaure  without  infurmation 
here;  though  we  have  the  judgment  of  (he  learned  Judges,  we 
ale  in  some  measure  without  tbe  reasonings  ^n  wUrb  thf ir  judg- 
ment was  ultimately  founded  ;  and  this  may  appear  singular  to 
your  Lordships,  when  1  say  we  are  furniihed  with  a  very  ac- 
curate note  of  what  tome  of  the  Judges  ssid,  and  a  less  accurate, 
J  have  no  doubt,  as  to  others  ;  hut  I  find,  and  it  is  remniksble, 
that  the  judgment  it  supported  only  by  one  of  those  learned 
Judges  ;  and  I  observe  this  very  greatly  diminishes  the  reluctance 
I  shDuld  otberwite  hare  felt  in  pronoiuii-ing  a  judgment  different 
from  that  of  their  Lordships.  Lord  Cniigie  came  tiva  concjih 
'sion,simlUr  to  that  ti'hich  (he  Lord  Ordinary  bad  adopted,  and 
formed  the  sanre  opinion  upon  this  jnsiruaient,  and  on  the  rights 
of  the  parties  under  it.  Lord  Bulgray  is  the  only  orie  of  the  five 
learned  Jiidget  whose  argument  supports  the  con  si  rue  tipn  of  (he 
instiument  adopted  in  the  final  judcmeiil,  and  euiistqiienlly,  the 
only  one  of  the  learned  Judges  wboi'e  argument  points  a(  the 
judgment  under  appeal,  in  reaped  of  the  finding  to  which  I  have 
called  the  attention  of  your  Lordships ;  the  uther  fuur  learned 
Judges  give  no  support,  by  their  ri'a>onings,  either  to  that  con. 
stiuction,  or  to  that  judgment.  .  My  Lou)  Preriileiit  Only  asys, 
Ibat.heconcurain  theopinion.or  Laid  Balgray.. but  hit  reasons 
do  not  coincide  with  those  of  that  nohle  l^rd :  Me  say,  "  If  the 
water  fails  to  come  down  (o  Gltunt't  mill,  has  he  tioia  right  to 
go  and  tee  why  it  is  stopped  ?  The  canal  was  made  for  (he 
pufpM*  of  affording  a  r^ular  supply  to  the  wboU  mills.  .  At 


the  same  (imeitiielear,  that  any  oiiMioiia  orexcMsiTrnseof  Ais 
right  of  passage  would  be  retlniaad  by  the  law,  but  it  would 
have  been  equally  so  restrained,  if  tbe  right  of  passage  had  been 
expressly  stipulated  in  tbe  original  agreement,  instead  of  actuilly 
arising  out  of  it  as  being  neceasary  to  tbe  explication  of  the  con- 
tract of  patties.  For  the  same  reason  Ibat  Glenny  has  s  right 
of  passage  upwarda.  Weir  must  have  a  right  of  passage  doim- 
wanis,  in  the  event  of  any  obstruction  to  the  water-courte  oc- 
curring in  the  grounds  occupied  by  Glenny,  so  aa  to  make  the 
water  regorge  00  Weir'a  lands,  or  otherwise  to  affect  hit  nse  of 
tbe  canal."  That  is  all  the  Lord  President's  B:gument;  bat 
that  is  not  tbe  argument  on  which  the  judgment  it  founded  ;— 
that  it  not  an  argument  which  supports  that  construction  of  the 
agreement, — that  is  not  a  reasoti  in  support  of  the  rigbti  de- 
cUred  in  the  interlocutor  under  appeal  to  exist  under  (hat  agrce- 
meut ;  it  somrarta  a  construction  of  a  different  kind, — li  leads  to 
a  finding  different  from  the  one  pronounced, — it  leads  to  tbe 
finding,  that  under  tbe  agreement  tbe  parties  had  a  right  to  go 
upon  each  other's  landa,  when  and  as  often  as  actual  obstructioB 
existed — when  and  as  often  aa  actual  injury  waa  done,  for  the 
purpose  of  remedying  it;  but  that  is  not  (he  construct ion~lhu 
It  i>ot  tbe  ground  of  tbe  judgment, — (he  judgment  ii.  that  btfort 
any  injury,  before  any  obstruction  is  made,  and  before  any  injury 
is  committed,  without  restraint  or  occasion,  fur  tbe  puipOK  oS 
examining  and  preventing  an  injury  which  there  ia  reason  (0  ap- 
prehend, and  no  more,  a  party  It  entitled  to  go  upon  his  ncigh- 
bour'a  land.  Now,  my  Lords,  what  I  have  said  w  ith  respect  to 
the  Lord  President's  tMlons,  apply  in  a  great  d^ee,  ttaougb 
not  entirely,  to  tboae  of  Lord  Ciilliet.  He  gives  no  reason  ia  anp- 
port  of  the  Judgment  as  it  ia  pronounced,  or  the  conitnietiiia 
upon  which  that  judgment  procccdt,  though  be  doe>,  but  not  u 
very  explicitly  at  tbe  Lord  President,  give  reasons  in  support  of 
another  construction,  and  reasons  leading  to  another  judgiaeal. 
I(  rests,  then,  entirely  on  Lord  Balgray'a  reasons  j  and  tfaoxire, 
aa  they  are  given  in  this  paper,  Ituil  the  patties  bsve  a  ri^t  ta 
mutual  ways  over  each  other's  premises,  without  any  very  (rrtt 
regard  to  the  oecaaiun  for  which  they  were  (o  use  them,  bsl  (v 
every  purpose  connected  with  theiie  works,  tbe  dam-dike  mi 
the  Aluice  ;  that  they  bad  mutual  rights,  I  wrill  not  aay,  uf  Ireipin  \ 
for  if  it  ia  right  it  is  not  trespass,  but  a  right  of  going  in  ill  di- 
rections, at  all  times,  over  each  other's  premises,  for  tbe  purposa 
— indeed  it  does  not  aay  for  any  purpose — to  see  that  both  (be 
dmn.dike  and  the  cauMlarekept  insufficient  repair:  ha  asy^ 
"  to  see  that  both  the  dam-dike  and  the  eanal  are  kept  in  sufi- 
cient  repair,  and  that  there  ii  a  due  supply  of  water,"  And  Ibea 
his  Lordship  ia  repreaented — and  I  have  nodoubtrery  inacnrate- 
ly  repreaented — (o  have  added,  that,  in  order  to  prevent  Stch  a 
right  of  going  on  each  other's  grounds,  it  would  have  been  as- 
cesssry  Ihst  the  express  reservation  of  an  exclusive  right  irfp(»- 
perty  and  express  protection  from  trespass  should  have  heea 
made  in  terms — in  abort,  it  is  repreaented  thus:  that  if  tkiecptr- 
sons  have  premises  contiguotis  to  each  other,  and  if  they  hap- 
pen to  have  a  canal  going  through,  then  it  follows,  by  the  open- 
tion  of  this  law,  that  tbay  ahall  bate  an  opportunity  of  (oiag 
through  each  other's  premises,  in  order  to  look  at  the  mal 
which  runs  through  eavh  close,  unlesa  each  shall,  by  express  tt- 
aervarion,  protect  hit  close  from  the  trespasi  of  both  hit  nai|h- 
boura.  That  it  the  principle  there  laid  dowu,— and  it  appnn 
to  me  to  be  a  perfectly  novel  view  of  tbe  rightt  of  property— s 
view  quite,  iiiconaistent  with  the  knpwn- separate  cnjoyawaEiif 
property-  It  by  no  means  follows,  that  from  an  agreeuent  to 
make  a  canal  through  three  closes,  (hat  right  of  way,  for  tbe  pur- 
pose of  looking  at  the  works,  exists,  withont  an  expres*  prorialaa 
qndar  ttif  agreement  between  tbe  pntiet.  I  am,  Ibereture  very 
decidedly  of  opinion,  my  Lordt,  tliat  (his  interlocutoi  nniM 
stand  as  it  is  now  framed.  The  question  it,  whether  i(  (M 
stsnd  St  all,  as  respects  the  fundameDtol  matter  of  the  appeal? 
I  have  already  stated  my  opinion,  as  at  present  I  have  fbimed  it 
upon  (he  evidence.  I  shall  afterwards  read  the  erldencei  with  a 
view  10  seeing  whether.  lean  discovpr  any  thing  to  show  tbil 
the  pursuer,  thiiiigb  be  may  beKjuile  rigfatu  r^ards  the  inters 
loru(or  of  tbe  Court  of  Session,  in  tha  respects  to  which  I  sa 
referring,  is  nnt  wrong  in  the  basis  of  bit  claim  to  bare  so  in- 
terdict here  :  that  is  a  very  ntaterial  part  of  tbe  due;  for  in  Act, 
that  is  the  lulgect-aaUer  and  origia  of  tbi  pttMOt  appeal.    U 
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I  ■ball  be  of  opinion  thai  ibe  inUrloeulor  U  wrong,  it  niuit  be 
reiened  m  il  now  ituide,  iind  thougb  the  Lotd  Urdinuy'i  in- 
terlocutor, u  fur  ■«  il  diffvm  froiD  ihHl  finding,  is  rigfat.  and 
muil  be  mloredi  if,  ncitTtheleii,  the  Lord  Ordinary  be 
WTOiig  in  grsnling  ibe  tMerdict,  and  the  Sheiiff  wu  rigbt  in 
Tefusing  it,  then  the  intrrlocutor  of  rhe  Court  uf  Sewion  ww 
rigbt  in  rrcalliii^  it,  and  the  i-our«e  I  Bhuuld  ret-oaimend  to  jrour 
Lurdshipa  tO  idopl,  would  Le  tu  revtrar,  in  so  far  ai  tbe  in- 
(ruductury  finding  and  Ibe  caiii-luding  tiiiilingi  go.  J  earing  only 
this  partoflbe  juilginent,~IoreralllieintcrliH:uLurDf  theSberiir 
and  the  l«rd  Ordiiury,  and  finding  that  the  following  imeilo- 
cutor  ought  to  bave  been  Hitwtituted  in  Ifae  place  of  that  pert  of 
the  interlocntor  of  the  Lord  Urdiiiary,  a>  it  nonstaudj,  down  to 
llie  word*  ''  ill  ditpule ;"  tbii  pauage.  in  which  be  liiide  ibat  it 
waa  not  competent,— that  fint  finding,  I  think,  is  uniieceisary  ; 
and  I  thould  suggeit  to  four  Lordnhipii,  that  that  being  an  un- 
necessary finding,  there  is  no  occasiun  for  restoring  it;  but  pas- 
■iiig  over  this,  "  Finds  it  nut  proved  that  the  oceupiera  of  the 
lower  milla  had  possessed  a  road  or  arcma  To  the  (Uoi-head,  or 
been  in  use  to  regulate  tbe  sluice  there  for  seven  years  previous 
to  tbe  coouDencement  of  this  action," — I  apiirehend,  that  if  it 
were  so,  il  is  imoMietiel, — "  ai>d  tbat  on  tbe  contrary  it  is  proved, 
that  any  paasMfion  by  them  does  not  reach  back  for  nearly  so 
loiTg  a  period  :  Find*,  that  as  the  respondents  bare  no  express 
grant  of  seivitude,  or  decree  of  dtcliiraior  to  ibis  effect,  and 
wben  tbey  have  had  no  possession  sufficient  to  entitle  them  to  a 
poMteiwur]' judgment,  tbe  advocator" — ibHt  is,  the  pursuet — "as 
proprietor  of  tbe  ground,  was  justified  in  applying  for  an  inter- 
dict to  prevent  them  or  their  servants  from  using  the  road  in 
dispute."  I  stop  there;  because  if  1  am  Hgbt  in  fancying  there 
it  uo  proof  of  wrong,  or  threat,  these  words  must  be  struck  oul, 
"  and  so  far  granls  the  interdict  craved  i"  and  in  lieu  of  this,  to 
insert  these  words  1  "yet,  in  respect  it  is  not  sbowif," — as  we 
are  bound  to  ssy.~~''  but  in  respect  it  is  not  (hoif n  [he  defenders 
Ikive  dune,  or  have  threatened  to  do  any  thing  inconsistent  with 
tb«  rights  of  the  pursuer,  finds,  that  the  purauer  is  not,  in  hte 
tialu,  entitled  to  such  interdict,  and  there fn re  red nces  tbe  same," 
— and  then  going  on  with  my  Lord  Urdinary'a  words, — "  Also 
Kfanta  the  interdict  craved,  as  to  the  use  of  the  road  to  Tamaree 
Mill," — 1  understand  that  is  undiapnted. 

Vr  Ltiitinj[ian,~0  yea,  my  Lord. 

Lord  Chaaallor. — "  Acquired  by  tbe  advocator's  predecessors 
by  feu-contract  from  Ibe  late  Archibald  Napier,  the  respondents 
making  no  claim  thereto,  and  dfcerns  :  Finds  it  unoeceaiary  to 
pant  any  interdict  as  to  tbe  regulation  of  tbe  sluice,  the  advoca- 
tor's right  10  tbe  sole  regulalioii  follDwing  from  bis  exclusive 
possession  of  access  therrto;"  then,  "  Finds  Ibe  advocator  en- 
titled tu  expenses," — 1  am  under  the  necessity  of  altering  it  in 
that  respect  I  for  if  a  party  comes  and  claiois — 1  am  supposing 
(he  fact  ia  clear  to  bear  him  out, — if  a  paity  comes  and  claims 
Kn  iuterdict,  unless  in  very  special  circum>taucea,  which  do  not 
Hppear  to  exist  in  this  case,  and  he  cannot  prove  a  wrong  done 
or  tbn-atened,  the  other  parly  ought  not  to  be  put  to  tbe  ex. 
penses  of  tbat  spplicalion  :  ■'  Finds  the  expensrs  therefore — " 

Ur  jtuarnett-G^Keral. —  Your  liordahip  will  alluw  me  tu  sug- 
gest, that  where  part  of  (he  prayer  is  granted — where  the  inter- 
dict is  granted  as  to  the  use  of  the  way,  your  Lordship  would 
not  call  upon  us  to  pay  the  expensra. 

£iir:j  Cittnailor.—Did  they  resist  [he  interdict  granted  as  to 
Tamaiee  Mill  ? 

Dr  Lutliingien. — No,  my  Lord. 

Lvnt  CkmHctUoT. — That  i*  tbe  thing.  The  question  is,  Mr 
AtWroey,  in  all  cases,  to  whom  is  the  litigation  owing  ? 

Lvrd  Adfotal*.  —  Upon  this  matter  o(  the  expenses,  with  great 
Bubmiasiun.  I  should  wii>h  to  iiuerpuse  a  word  on  behalf  ol  the 
appellant,  if  your  Lordships  are  delivering  this  at  judgment,  ot 
proposing  it  in  judgment. 

Jj/rd  OiaiiciUer.—l  am  ilatinK  wbat  I  think  it  very  likely  to 
be  the  judgment.  I  am  putting  that,  for  the  purpose  of  counsel 
bearing  the  course  I  was  likely  to  take,  in  eaae  1  should  Le  of 
opinion,  on  the  txaminalion  of  tbe  uvidriice,  that  you  hare  no 
Tight,  except  where  the  interdict  is  undispnied.  Now  I  under- 
■tuiid  tbat  the  other  party  never  disputed  the  right  to  the  road 
to  Tamaree  Mill ;  and  it  Is  naid,  '■  The  respondents  making  no 
cUiin  Umt^Id,"— therefure  the  liligatieu  lies  upon  yolk 


Lord  Aitufit. — There  was  no  tepante  litigation  in  r%«r4 
to  ibst  TOadj  1  should  nut  venture  to  insinuate  any  objection  to 

iMi  ChanctUar, — It  say*,  "  The  respondents  making  no  etaJu 

Lcrd  Adftcatt Your  Lordships  will  find  some  vestige*  of 

proof  in  respect  of  tbat  road ;  but  1  do  not  think  Ibey  a«tert  it. 

Lard  ChaHcrllar. — I  thought  it  was  out  of  the  ease. 

lir  LruhiHgtan So  it  is,  my  Lord. 

Lurd  C&anctllor I  shall  consider  that. 

Lord  Adnocale—The  cunts  are  material. 

Lurd  Clianeiltor. — There  are  no  costs  in  tbe  Court  below; 
Ibe  Court  have  given  neither  party  the  costs,  except  of  the  first 
suit;  the  whole  question  of  costs  turns  upon  the  casta  in  the 
Sheriff  Court,  and  before  the  Lord  Ordinary. 

Lord  AdKcatt. — The  judgment,  with  great  submitsion  of  ibe 
Court,  affects  the  view  of  the  costs. 

Lord  Chaiteellor. — It  gives  no  custa. 

Lord  Adtoeait. — No,  it  gives  none;  therefore  It  actually  iub- 
rerta  all  tbe  findings  as  to  coils. 

Lard  Ckatwellor. — Does  tbe  judgment  of  tbe  Court  give  no 
costs  below,  or  no  costs  generally  ? 

Lard  Advocalt, — Nu  coals  at  all. 

Lard  CliaitetUor. — It  says — "  Find,  in  the  whole  circumslsncex 
of  tbe  caae,  na  expenses  due  to  eilhei  party."  Does  that  mean 
in  the  first  Division,  or  does  it  mean  to  gu  over  the  whole? 

Lord  Adteeal*.—Ttit  Sheriff  and  Lord  Urdinary,—il  takes 
away  all  right ;  both  the  inleriocutOT*  are  recalled,  and  tberelbie 
it  is  material. 

Lord  CkanceUar. — If  it  is  agreed  on  all  bands  that  is  tbe  true 
effect  of  it,  tbat  there  are  no  cosls,  not  only  before  the  Lord  Or- 
dinary, but  before  the  Sheriff — that  it  is  clear  that  as  il  regards 
tbe  Lord  Ordinary  and  the  Sheriff,  Chat  il  wipes  off  all  costs  of 
the  cause  on  either  side  ;  tben  all  wfaich  will  be  for  me  ultimately 
to  consider,  befoie  advising  your  Lordships  on  ibis  part  of  the 
case,  will  be,  whether  or  not  this  was  so  groundless  an  applica- 
tion, in  every  view,  by  the  pursuer  to  the  Sheriff,  as  to  make  me 
differ  from  the  Court  in  that  particular  also,  and  to  make  ma 
think  that  tbey  sbuuld  have  given  the  costs.  It  is  potsible,  but 
□ot  very  likely,  tbat  I  may  think  tbat  this  Houae  must  place  it- 
self precisely  in  the  situation  of  tbe  Court  below,  and  give  tbat 
judgment  which  that  Court  should  have  done, — it  i*  not  suffi- 
cient that  it  should  give  judgment,  but  it  should  give  costs  in 
eases  where  the  Court  below  ought  to  have  given  them ;  to  tbat 
tbe  question  of  costs  ia  open  to  this  House. 

Lord  Adtoeaie. — With  great  deference, —  I  should  submit  with 
the  greatest  pouible  deference,  whether  it  is  competent,  wberti 
DO  appeal  is  taken  upon  tbat? 

Lord  Chatutllor, — Tbe  appeal  comprebends  tbe  whole.  Tberc 
is  no  quesliun  that,  wben  the  opinion  of  the  Court  below  is  not 
borne  out  by  the  facta,  the  Cuurt  takes  that  course,  upon  the 
Bufaiecl  of  costs,  which  il  would  have  done  if  it  had  been  sitting 
in  the  Court  below,  that  takes  place  in  tbe  ('ourt  of  Chancery. 

Lerd  Adoocalt—Yaut  Lordsbips  will,  I  am  sure,  keep  in 
view,  that  this  case  is  only  brought  to  this  Couit  by  the  ap- 

Lard  C^once/for.— Tbat  would  make  no  difference.  It  would 
follow  from  that,  that  Ifae  Court  could  not  deal  with  costs  ex- 
cept on  appeal,  mentioning  costs  ahicb  can  never  be  allowed. 
Is  it  your  Lordships'  judgment  that  tbe  further  consideration  of 
tbia  case  be  adjourned  ? 

Fnrther  coDiideration  adjoorned. 
[7lh  April  1634.] 

Lord  fAancrifer.— My  Lords,  in  this  ease  I  stated  to  your 
Lordships  at  very  great  length,  but  as  it  appeared  to  me,  not  on- 
■ecessary  length,  the  views  I  eiiteriainvil  ol  tbe  question  that  has 
been  brought  befuri!  tbe  Court  below,  and  in  which  there  wa» 
a  difference  of  opinion  between  the  Lards  of  tbe  Pirst  Division 
and  the  learned  Lord  Ordinary,  who  at  first  give  a  deliverance 
in  the  case.  I  then  stated  tbe  gruunds  upon  which  I  find  it  im- 
poasible  to  arrive  at  tbe  same  result  at  which  tbat  discussion  had 
brought  those  learned  Judges.  I  entered  at  great  length  into  a 
consideration  of  the  agreement  between  Mr  Morehrad,  Mr 
Nif  ier,  and  Mr  Reid,  and  also  into  the  different  dausea  of  tbat 
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•glwmMnt,  Mid  tho  ronitnietion  of  thoM  clauie*  upon  wblch  tbe 
•pplicttioo  for  in  interdict,  tbs  origin  ftom  which  ibeM  pro- 
ceeding* i>praiift  hut  been  founded — ibe  interdict  being  refueed 
Stbe  Sheriff',  nnd  being  lubiequentlj  grvnled  by  tba  l^rd 
rdinary.  I  lUted  to  jour  Lordihips  thit  it  appeared  to  me 
thit  [here  were  two  qiieitions, — one  of  which  mm  the  rigbt  of  the 
parttee  nnder  ibe  igmment,  and  tbe  otber  waa  eqoaltjr  e»ential 
for  tbe  Duintainance  of  tbe  Lord  Ordinary'n  inlerloculor,  whether 
or  not  my  thing  bad  beeo  itone,  or  was  alleged  in  the  petition 
to  ha*e  been  done,  by  the  party  appWing  for  the  interdict,  or  if 
not  done,  had  been  Ibreatened  Co  be  done,  wliich  amounted  to  • 
wrong,  upon  a  aound  canalrurtion  of  the  agreement.  My  Lorda, 
I  am  very  far  from  intending  again  to  take  your  Lordihipi,  or 
to  take  the  partiea  through  tbe  whole  of  the  argumenta  I  then 
urged,  and  the  explanation  of  the  opinion  I  tben  gave  ;  auffiee 
it  to  my,  that  the  fnrtber  coniideratjon  of  the  eaae,  which  the 
intermi  that  faai  eUpaed  haa  enabled  me  to  give  Ed  it,  ba)  con. 
firmed  entirety  the  view  of  tbe  rights  of  tbe  partiea,  under  the 
agreement,  whtcb  I  then  held  ;  and  It  haa  alao  (and  ihi*  ie  tbe 
purpme  for  which  I  craved  your  Lordahipi'  indulgence  to  illow 
me  tbe  interval  for  further  roodideralion)  eonGrmed  the  opinion 
I  then  gave,  that  not  doubting  at  ell  tbe  legal  eonntniction  of 
tbe  inatrament— having  no  ilaiiht  whatever  reapecting  the  right* 
of  the  partiea  under  that  inalrument — having  no  doubt  whatever 
of  that  right  to  (he  interdict,  notwithacanding  the  joint  obliga- 
tion to  repair  the  dam.dike,  under  the  inatrament  oF  the  three 
partiea — having  no  doubt  whatever  ai  Co  the  right  of  ibe  party, 
tm  whoae  ground  tbe  dam-dike  was,  to  an  interdict  to  rettriiin 
tbe  other  partiea  from  going  at  all  timei  upon  bia  ground  for 
tbe  purpoae  of  examining  before  hand,  and  previously  to  nny  in- 
jury being  done,  which  could  damnify  them  in  the  operation  of 
tbe  canal  or  water.  Not  doubting  thoite  msEleri  at  all,  but 
being  confirmed  tn  my  opinion  upon  earb  and  all  of  ihem  by  a 
further  examination  of  the  eaae,  I  am  also  ronfirmed  in  tbe 
opinion  which  I  then  beld,  that  the  facta  did  not  exiat  in  thia 
raie  wkirh  were  neceirary  to  entitle  the  petitioner  to  an  inter, 
diet  from  the  Sheriff  to  reacrain  going  upon  the  land.  Pur  that — 
it  i*  not  alleged,  either  formally  or  in  tubatance,  in  any  one  part 
of  Iheae  proceeding*— it  i«  not  sufflrientty  alleged,  much  leha 

E roved ; — I  can  aee  no  evidenee  whatever,  either  by  way  of  al- 
igalion  not  contradicted,  or  by  way  of  admiaaioni  on  the  part 
of  tbe  defendant, or  by  way  of  proof,  or  in  any  olber  way;  Inn 
Me  nothing  aoffcient  to  juatify  the  Sheriff  in  granting  that  in- 
terdict t  notwithdanding,  my  opinion  remain*  a*  it  waa  urigi- 
Rally  a*  to  the  right  the  party  would  have  hnd.  end  the  obMgHlion 
the  SherilF  would  have  been  under  to  grant  the  interdict,  if  he 
had  afaown  wrong,  or  alleged  wrong,  bo  a«  to  justify  the  Sheriff 
in  *o  doing.  My  Lords,  thi*  tbrrefore  bring*  me  to  tbe  opi- 
nion which  I  announced  at  tbe  time — upon  which  I  ahotild 
■dvlae  your  Lordahips  to  deal  ultimately  wiih  thia  caae,  if,  upon 
further  conaideration,  the  opinion  1  then  beld  upon  the  farts  a* 
well  a*  the  law,  and  the  legal  construrlion,  shonld  continue  un. 
altered  :  and  that  was,  as  your  Lordihipi  will  recollect,  to  alter 
the  interlocntor  of  the  Lord  Ordinary,  in  tbe  Brat  part  of  if, 
u  to  the  finding,  and  to  alter  it.  In  the  second  place,  as  far  aa  re- 
gsrdsgranting  the  interdict,  and  instead  of  granting  tbe  interdict, 
to  inicrt  the  words  which  I  then  reed  to  your  LonJablpe,  and 
which  I  aee  no  reason  to  depait  from,  now  ihM  inaamuch  ai  it 
ia  not  ahown  that  the  defender  had  done,  or  had  threatened  to 
do.  anv  thing  inconsistent  with  the  right  of  the  pursuer;  find* 
that  the  pursuer  is  itot  in  Aoi.-  Haiti  entitled  to  Inch  interdict, 
■nd  therefore  refu*es  the  same ;  but  then  going  on,  it  grants  tbe 
interdict  as  to  the  road  to  Tamaree  Mill,  a  matter  not  in  ditpute 
bctweeA  tbe  parties  :  and  that  leaves  the  ontyquestion  remaining, 
as  to  the  costs  of  the  pai  ties.  Tbe  Lord  Ordinary  hadgiretithe 
Kdvocalor,  that  is,  the  petitioner,  hi*  expenie*.  Tbe  Sheriff 
had  refused  the  interdict ;  and  I  think  upon  the  whole,  though 
upon  different  reaMina  from  tboae  upon  which  the  Sheriff  went, 
the  Lord  Ordinary  refused  the  interdict,  and  be  found  tbe  ad- 
vocator entitled  to  expenses.  Tbe  only  question  upon  my 
mind  is,  wheiber  there  ia  enough  to  justify  your  Lordship*  in 
saying,  that  initead  of  the  word  advocator,  the  word  defender 
•bould  be  tnaerted,  and  that  he  should  then  be  entitled  to  hi*  rx- 


coata,  and  therefore  I  aball  satisfy  myielf  with  reeommending  to 
your  Lordships  that  the  advocator,  at  all  events,  ahoutd  not  be 
allowed  his  costs.  To  that  extent,  therefore,  the  Lord  Ordinary's 
interlocutor  being  refosed,  the  judgment  of  the  Court  below  anil 
he  altered,  to  tbe  effect  of  making  it  agree  with  that  of  tbe  Lord 
Ordinary;  end  the  result  will  be,  that  the  opinion  which  I 
before  strongly  entertained  bih]  expressed,  in  which,  with  tbe 
learned  Chief  Justice,  who*e  aaiistanre  we  bad  in  the  eoosidera- 
tion  of  this  case,  entirely  concurred  that  tbe  cooatnictioD  of  ttie 
agreement,  and  the  rights  of  the  partiea  being  now  aacertained, 
there  will  be  no  necessity  for  any  further  applicatioD  for  an  inter- 
dict; oral  all  events,  if  any  wrong  should  be  done,  or  any  menace 
of  wrong,  the  Sheriff  will,  as  a  matter  of  course,  considering  tbe 
construction  now  put  upon  the  instrument,  and  the  rights  of  tbe 
parties  nnder  that  instrument,  hold  that  in  every  csae  of  going 
upon  tbe  ground,  the  party  ia  entitled  to  an  interdict,  nnlesa 
where  there  haa  been  actual  damage  by  breaking  down  tlie  iam- 
liead,  or  allowing  it  to  go  into  diarepair,  hut  there  cannot  be  ac- 
tual damnification  stated  to  justify  the  party  in  going  apoa  the 
ground,  and  they  are  not  justified  in  going  in  the  way  that  it  is 
contended  that  they  have  a  right  to  go,  merely  for  the  sake  of 
aeeing  whether  it  is  likely  that  damage  will  arise.  With  these 
observation*,  therefore,  I  would  propose  to  your  Lordships  that 
the  interlocutor  of  tbo  Lord  Ordinary  should  be  altered  in  ti» 
mlnner  I  have  stated, 
Ordereil  Kccorditigly. 

First  Division — Lord  Ordinary,  Newton. — A.   Dolne,  Af- 
pellsiit'a  Solicitor— {•'-"'-A-l 


1th  April  1834. 

No.  313, — Alexandbr  Scott,  Appellant,  v.  Jauu 
EJTBirART,  Retpoiidenl. 

Factory— Minor— Cautioner — Factor — Jl  t^i  nf  lutmy  tmitif 
betn  iuueil  6y  Erdieijuer  te  Ihrie  j  rrnni  si  tvton  to  a  popa, 
but  not  itariKg  lo  ie  In  lie  Bceei/tiri  nor  U  the  iiirrtrw,  nor  to 
Ihem  jnintij/  and  leveralty  i  and  no  ttifnt^  bring  rperijhd  as  a 
jHorum,  and  ikei/  iaviag  grunted  iond  aiding  rlth  o  /ovrti  jwp- 
ienttillirircaiitiBmrJbrtlt*dverJtreiitBflluoffUr,tMdappoiiil- 
td  anioj  liuit  own  nitmber  atjactor,jor  inlose  iHlraiiiissioascaii- 
iian  vol  altojovnd ,-  ont  of  the  tviurt  Asnif  died,  and  the  !■- 
terial  caulioner  tanng  iranght  sn  arlr^n  (o  itase  il  found  Ha( 
by  ruch  death  the  lutory  had  fatim  and  hit  caatianary  rtiigotion 
h'ld  tipired — anif  a  Mnncf  hatitig  btm  reported  in/aamir  t^tko 
lulort ;  iht  tutor,  wAd  mi  aba  tvtorial  factor,  hating  ioeowu  fa- 
lolKnl,  and  the  vard,  then  pait  pupillariiif  fnov  ynnjor),  koiing 
briiight  an  action  againithollt  Ike  tutiTial  and  factorial  emmiin- 
tr-t;  and  the  Court  efSeaiim  having  finnd  that  the  talsry  dH 
not  fill  by  the  deceaie  of  »»e  of  the  liilon,—  Oyinion  erpmtrd, 
that  thit  judgment  mi  tntmeata;  eind  cauieremUUdforfMrtker 
iiifuiri/  at  /»  Ihl  practice  Jit  th»  Court  of  Erekejuir. 

Jsmei  Slewirt  of  Broogli  died  in  18LL,  intesUta, 
l««Tin^  hit. only  MOn,  tlia  mpoDdent,  in  in&ncf,  with- 
ont  any  tators  or  euntor*.  In  Joly  1814  «  ^ft  of 
tatory  ^M  obtained  from  Exchequer  in  fftvoar  of 
Mr*  Slewsrt,  the  papil'a  motber,  Thomu  Strung  and 
Alexander  Htevanaon.  The  gift  was  not  to  theaa 
perauni  jointly  and  lerenlly,  nor  to  the  Mceptora  or 
■nrtriTon — nor  tru  any  nnmber  mentioned  sa  requi- 
■ite  to  furtn  n  quorum.  The  gift  waa  granted  niMlcr 
the  uiubI  coifditioo  of  the  tnton  finding  eantion  ;  and 
they  accordingly  granted  bond,  along  with  Jamei 
Bailcie  ai  iheir  cautioner,  for  their  management.  The 
tnton  entered  npon  the  oScei  and  in  1819  a  rpgnlar 
factory  ira<  executed  by  the  other  two  in  frnvcMir  of 
Mr  Stevenson  the  third  tutor.  For  Mr  Stevenson'a 
intromtaiioni  the  appellant  became  cautioner.  In 
1820  Mr  Strong,  one  of  tbe  tutors,  died  ;  wlierenpoa 
Hr  Baikie,  conceiving  that  the  tntory  had  tberefaj  fal- 
len) bronglit  an  action  to  hare  it  so  foiind,  and  alao 
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that  his  cantion«y  oblifratioo  ma  at  an  end ;  and  a 
report  having  been  made  bjr  an  accoantsnt,  «howin^ 
a  balance  in  laronr  of  the  tatora,  decree  wai  pronoan- 
ced  in  Mr  Baikie'i  faruar  accordingly ;  of  thi*  decree — 
Stevenson  having  become  intolvent — the  ward  (then 
minor),  with  fait  euratora,  brought  a  reduction,  and 
ahortly  thereafter  instituted  an  action  against  the  np- 
pellant  as  cautioner  for  Stevenson's  intromissions.  The 
procedure  in  these  actions  is  fully  reported  ante.  Jurist, 
Vol.  IV.  p.  35S,  No.  278,  which  see. 

The  Court  of  Session  found  that  the  tatory  did  not 
fall  by  the  death  of  Mr  Strong,  and  found  the  appellant 
liable  OS  cautioner  for  Mr  Stevenson's  intromhsions. 
Against  which  Judgment  he  appealed.  The  pleas  for 
both  parties  were  the  same  at  those  urgea  14  fha 
Court  of  Session. 

t31itMireh1S34.J 
Lard  danctllor. — My  Lords,  this  qqesllon  involVES,  sniong 
Other  qaeationa  o!  importance  to  the  liw  of  Scotland,  m  well  «s 
to  the  psriiei.  one  queition  pecnllkriy  dncrring  joai  lMTiMp»' 
moat  attentive  considerstion — I  mean  the  question,  whether,  upon 
tutors  being  appointed  bjr  proper  antborirr,  if  one  or  more  of  the 
peraoni  ao  appointed  shall  ha*e  dim]  or  become  incapacitated,  or 
sfaoll  hHTc  declined  eierciilng  (hat  function  in  tite  Court  of  Ex- 
chequer in  Scotland,  whether  the  lutory-datife  ahail  aurTiTe 
Dpon  the  death  or  aaperreninft  ineapadt;  of  one  or  more  of  the 
indiridiult  >o  appointed  t  Upon  this  very  important  queatJon 
no  authority  appeara  in  the  law  of  Seotlanil,  ao  far  aa  judicial 
decision  goea,  No  case  has  ever  been  decided  npoii  that  point, 
nor  baa  any  caae  ever  been  decided  upon  any  other,  point  ao  re- 
lated to  ihia,  aa  to  fumiah  authority  in  poiM  of  region,  ari;uing 
from  the  one  dtciiion  in  the  one  caae  to  Ihe  other,  which  thould 
enable  ua  to  rule  the  preient  caae  on  such  decision  or  aucb 
authority.  With  respect  to  the  text  writara,  the  matter  ia 
Riaterially  different.  Two  yetf  valuable  authorities  in  the  law 
of  Scotland,  and  one  particularly,  we  nay  aay  of  the  higheat, 
my  Lord  Stair,  are  cited.  Lord  Stair  ia  followed  by  Lord 
Bunkton,  aa  gapporting  the  proposition,  that  where  there  are 
either  lutora-nontinate  or  to  tore -dative,  though  the  juint  ap- 
pointment shall  not  be  apetiGed,  nor  a  clause  linr  f  uprtin,  nor 
fine  fuo,  nor  tin;  jniiui  nsn  shall  be  introduced,  yet,  upon  a 
aupeivening  incapacity  or  deceaau  of  one  of  Ihoae  tutora,  there 
ia  aurvivofibip  to  the  other  tuton  of  the  tutorial  office,  in  the 
^se  of  tuton-daiiTC,  as  well  aa  in  the  case  of  tutors- no  mi  rate  or 
(n tamer tary.  It  ia,  howcfer,  important  to  observe,  that  when 
I.oid  Stair  lays  down  thia  proposition  cxpreaalyaa  to  both  offirea, 
using  Ihe  word  ■'either,"  in  caae  of  eilher  tutor- nominate  or 
tutor'dalive,  he  cites  three  or  four  authontiea  of  judici«l  deci- 
aiona  in  support  of  part  of  tbe  proposition,  but  no  one  of  those 
deciaions  at  all  touch  the  other  branch  of  the  proposition. — the 
esses  on  which  he  relies  as  his  Butboriiy  being  limply  thnse  of 
tutors -nominate  or  teatamentary,  and  none  of  them  referrinjt  to 
lu  ton-dative,  Wben  those  esaea  are  minutely  examined,  nothing 
is  to  be  found,  either  in  the  argument  from  the  bench,  or  in  the 
argument  at  the  bar,  which  can  lead  us  (esperially  when  we  es- 
aioine  the  more  full  report  in  Gosford  of  Ihoie  caaes,)  to  fonn 
a  conclusion  that  the  Court  ever  admitted  or  assumed,  mueh  Iras 
pronounced  any  opinion,  by  wajof  stifn-  dicium,  apon  the  pre- 
sent quesiion,  upoo  that  bratich  of  Lord  Stair^a  dictum  which 
embraces  the  caaes  of  tutors- dative ;  and  when  sooie  of  the  other 
decisions  are  resorted  (o  for  light  upon  this  tut^eet,  it  is  found 
that  the  reasons  upon  which  the  case  appeara  to  have  prDCeeded 
are  aueh  a*  from  their  nature  are  eicluiiveiy  applicable  to,  and 
drawn  from  tbe  eircumstaneea  of  the  appointment  of  tutors-tes- 
tuncntsn.  The  will  of  the  fstber  snd  his  itUcttii  ^wnoRv—the 
return  of  tbe  ouDdsled  dica— of  tbe  msndate  to  the  uandant. 


>t  excluded,  becaose  the  mandast 
return.     Tbe  necessity  of  sttending  to  Ihe  will  of  Ihe  father 
Ibus  upressed,  froa  iis  botng  Hm  last  will,  wjthont  the  possi- 


biltty  of  other  recoerse  to  bini  In  the  changed  circumstances— 
ths  preference  neceaaary  to  be  given  to  whomsoever  be  shall 
have  thus  deliberately  selected  ;  snd  finally,  without  any  poiai- 
bility  of  revising  his  appointment  to  the  office — the  exclusion  in 
favour  of  those  appointed  by  him  of  all  olliera,  either  lulors-at. 
law  or  tutors-dative  ;  and  then,  as  arising  from  all  those  topics, 
Ibe  propriety  or  principle  of  preferring  any  one  of  those  ap. 
pointed  by  the  father,  even  though  the  others  appointed  with 
such  person  shsll  cesse  to  act : — These  formed  the  grounds  of 
the  decisions,  apparently,  in  aome  of  those  cases ;  end  in  others, 
though  suppressed  in  all  pruhabiltty,  they  actually  form  tha 
grounds  ;  and  some  of  the  text  writers,  particularly  Mr  Eraklne, 
(both  in  the  larger  and  the  smaller  work  which  I  have  referred 
to  during  the  srgument,)  have  stated,  that  tbose  are  ths  grounds 
of  tbe  deriBions,  as  respects  the  only  case  upon  the  suthority  of 
which  this  decision  rests:  And  it  is  needless  to  observe,  thai 
every  one  of  those  reasons,  over  which  I  bure  now  shortly  run, 
ia  peculiar  to  the  esse  of  tutors- testamentary,  and  that  no  one  of 
those  reasons  has  any  pUce  at  all  in  ibe  case  of  tutors- dative. 
It  therefore  should  seem,  that  we  are  left  with  a  dictum  unsup- 
ported by  decision,  and  with  a  dictum  which  reits  not  upon  the 
reason  aupporting  the  other  branch  of  tbe  dictum  a*  to  (utora. 
teiitHmentsry,  which  branch  of  the  dictum  ia  moreover  supported 
by  judiciiJ  authority  in  decided  esses.  And  this,  no  doubt, 
leads  to  the  entertaining  of  a  very  grave  doubt,  wbelber  that 
really  is  the  law  of  Scotland  upon  this  subject.  If  the  whole 
Couit  had  been  unanimous  upon  this  question,  I  should  bsve 
betn  slow  to  oSer  any  opinion  that  might  seem  to  call  in  ques- 
tion such  adeclMion  ;  but  they  are  not  unanimous; — a  learned  and 
experienced  authority  Is  to  be  found  supporting  the  negative  of 
that  propoaition.  If,  i^in,  in  default  of  judicial  decision, — if 
in  default  of  any  great,  contiiiuoua  and  uninterrupted  stream  of 
authority  CI f  text  writers, — if,  in  default  ot  reason  to  be  fuund 
supporting  the  dictum  in  that  case,  whereupon  slone  it  is  con- 
fessed that  this  doctrine  (if  it  be  tfaedoctrine  of  the  law  of  Scot- 
land) reata  entirely  fur  ita  foundation — I  aay.  if  ia  deliiult  of  all 
■his,  upon  resorting  to  tbe  practice  and  the  course  of  the  Court 
of  Exchequer  in  issuing  such  orders  of  appointment,  and  to  the 
course  of  tbat  Court  in  dealing  with  such  cssea,  when  tbe  fact 
happens  of  the  decease  or  removal  of  one  of  tbe  aeversi  tutora 
appointed — if  one  had  found,  upon  resorting  to  that  practice, 
that  it  was  clear  and  uniform,  then  again  I  should  have  said, 
that  all  questions  might  practically  be  said  to  be  excluded  upon 
tbe  suthority  of  Lord  Stsir's  dictum.  Upon  examining  that 
practice,  however,  It  does  by  no  means  appear  clear  that  it  exists 
at  aU.  The  King'a  Remembrancer  certifies  to  the  Court,  that 
no  instance  is  to  be  found  of  an  application  to  the  Court  of  Ex< 
chequer  to  such  cases.  The  question  having  been  reir  ae- 
curstely  framed  by  tbe  Court  of  Session,  it  is  not  very  explicitly 
or  distinctly  answered.  But  tbla  we  know,  tbst  of  the  sixty  odd 
cssea  in  which  tutors-dative  have  been  appointed  during  tbe  last 
twenty  years,  (during  which  alone,  from  the  acddenlat  destruc- 
tion of  tbe  Exchequer  books,  we  are  enabled  to  institute  the 
inquiry). — out  of  the  sixty  odd  casea  of  tutors-dative  being  sp. 
pointed  during  that  period,  only  eight  of  those  esses  sre  to  be 
found  which  have  neither  the  quorum  elauie,  nor  the  Hue  juitui 
clause,  nor  the  liitc  fiia  non  clause,  nor  tbe  word  conjointly  or 
conjunctly.  To  those  cases,  therefore,  our  inquiry  must  of  neces- 
sity be  confined  ;  snd  I  understand  it  to  be  stated,  and  not  denied, 
that  iti  no  one  of  ihoae  cases  is  there  a  tittle  of  evidence  that 
there  was  either  a  death  or  a  removal,  I  understood  that  to  ba 
atated, 

Z>r  Luiiagittn. — No,  my  Lord;  we  do  notodmit  any  of  tbose 
facts. 

Lord  Chanattor, — Do  you  admit  that  in  ao  one  of  tbose  cases 
is  there  any  evidence  either  way  T 

Dt  Liuhingioii. — No;  ws  knew  nothing  of  it  dll  vt  cams 

Lor^  CiaiKdIor. — It  is  therefore,  my  Lorda,  as  I  stated  be- 
fore, distinctly,  and  in  terms  admitted,  that  there  ia  no  one  of 
tbose  eight  cases,  in  which  we  have  any  evidence  tbat  the  de- 
ceass  had  occurred,  or  tbat  incapacity  bad  supervened ;  ao  that  for 
any  thing  we  can  possibly  know  to  the  contrary,  in  no  one  of 
those  coses  can  tbe  practice  bare  been  decided  one  way  at  the 
other.    In  order  to  inake  cases,  la  which  tbe  practice  can  be  ex- 
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I*  light  rrom  thit  lonrce.  two 
I  lutor-duive  must  bave  been 
intlf,"— witbout  ibe  diuM  of 
■It, — otbcrwiie  Ibe 
It  huve  ocMirreil, 


■mined  for  the  purpose  of  giring 
tblogi  muit  have  ocriirred,— /irif, 
(ppuintcd,  nitbout  the  word  "ioji 
quorum — without  thr  clause  of  li 
qiietlion  due*  not  iirii^e.  Bui  anorher  ibing  mutt 
tiefure  tbe  que!.iiun  ruiild  arise — I  inemi,  that  there  must  have 
been  rirnimstanrei  in  whicli  il  cuuM  ariie,  namrly.  the  Taet  of 
the  deceue  or  the  remomi  having  hnppened  j  (or  unless  there 
wu.in  the  first  inntiKii-c,  an  appoinimem  wi [hunt  the  word  jointly, 
or  without  the  Hnn  i/iia  non,  or  witbuut  the  quorum  clHuse,  the 
quuMioncuuld  notHriM-.  And  in  [he  iinl  place,  unteas  there  was 
alioademh  of  one  uf  iheliitort,  of  i-uuree  there  waa  no  place  r[>r 
the  poMibilily  of  the  question  arixiiif;  aa  to  the  praelice  uf  the 
Court,  which  questiuii  is,  bow  does  I  he  Cuurt  of  Exchequer  deal 
with  acHte,  in  llie  erenl  ofa  vttriiicy  anioiig  the  tutors,  when  alone 
a  case  of  survivorsliip  can  arii-e  ?  It  h  perrrnijr  clear,  [hat  if  itij 
one  of  those  nsen  should  be  found  in  which  there  is  adecease  and 
vacanejF  OFcurriii(t.  iben,  and  iben  only,  can  that  question  hare 
■risen.  I!  \a  all  [he»e  casec  a  vucKnry  had  arisen,  and  no  applica- 
tion bud  been  marif  to  the  Court,  the  prdclice,  [o  a  crrtaiii  extent, 
would  have  appeured  wilb  the  ar^nnienl  fuundeil  upon  Lord  Stair's 
diclum,  which  islhe^p-ound  workol  thin  decision ;  bu I  evEn  then 
it  would  nut,  ol  iiece~sily,  have  appeared)  because,  unless  the 
Court  of  Eicbequer,  in  those  CHsea  where  a  TRcancy  had  oc- 
curred, bad  been  actually  resorlerl  to,  and  bad  aeled  upun  anyap- 

occurring — namely,  [he  appointment  being  in  the  proper  form  to 
raise  the  question,  and  a  decease  Or  a  vacancy  having  happened, 
which  were  boib  ntcesaaiy  to  raise  the  question,  buih  of  those 
circumstances  might  have  existed,  and  siill  the  practice  would 
have  been  imperfei-t.  It  would  have  been  an  imperfect  practice, 
because  the  Courl  would  nevtr  have  been  resorted  to  upon  the 
aulgect.  Now,  my  Lords,  as  Ibis  is  apparently  the  ontyaperture 
through  which  one  can  expect  aiiyliithl  whatever  [Q  be  let  in  upon 
thia  very  important  question,  Iain  disposed  to  bare  recourse 
once  more  to  that  hmnch  ufthe  Sculch  Courl — I  mean  Ibe  Court 
of  Exchequer,  whii-b  deata,  and  which  alone  can  deal  with  this 
case,  and  to  have  a  further  examination  made,  as  to  whether  or 
no  there  be  any  reason  lo  suppose  that  in  one  or  two  of  those 
cases  ibe  fact  occurred,  upon  which  alone  the  question  could 
arise ;  namely,  uf  a  vncancy  in  the  tutorial  office ;  and  T  will 
therefore  take  the  lilierty  of  directing  Ihal  that  inquiry  shall  be 
made  with  the  least  possible  delay.  My  Lords,  my  opinion  will 
depend  very  much,  in  one  view,  upon  the  result  of  [hut  inquiry ; 
thai  is  to  ssy,  if  I  find  the  practice  in  those  casea  to  have  been 
such  as  is  luggerted,  but  without  any  proof,  il  would  certainly 
very  greatly  olsirucl  me  in  the  course  oJ  Ihe  view  which  I  am  now 
disposed  locome  to;  namely,  reversing  the  deciaion  of  the  Court 
below  upon  thin  fundamental  ground.  It  would  be  very  satisfac- 
tory, if  the  rest  of  the  case  were  such,  in  this  inatanre.  as  to 
enable  me  (o  advise  your  t>ordthips  to  decide,  affirming  Ihe  dec!- 
■ion  of  the  Court  below,  without  raising  this  question  at  all ;  for 
it  ia  always  advisable,  more  especially  in  a  Court  of  the  last  re. 
aorl,  and  most  esperially  of  all.  ina  Court  which  il  deciding  a 
case,  more  or  less,  of  foreign  jurisprudence — it  is  always  peculiar- 
ly advisable  that  we  should  avoid,  unless  there  ia  a  neceiaity  for 
il,  discussing  and  disposing  of  questions  which  do  not  come  be. 
fore  us.  But  in  this  case,  whatever  opinion  your  Lordship* 
might  come  to  upon  the  rest  of  the  case — upon  the  second  and 
third  points  which  are  made  here,  it  is  quits  impossible  that  a 
deciilon  could  be  made,  uSIrming  the  decision  of  the  Court  be- 
low, without  at  the  same  time  carrying  in  its  own  bosom  an 
adoption  of  the  principle  which  is  tiecessiry  lo  support  that  de- 
cision below  i  and  therefore  you  cannot  affirm  upon  the  second 
and  third  grounds  here,  whatever  your  opinion  may  be  on  tboae 
grounds,  without  al  the  same  time  recogniaing  the  principle,  that 
the  tutorial  office,  in  the  case  of  tutor-dstive,  survives.  Iti 
my  opinion  it  is  a  necessary  and  indiapensible  foundation,  upon 
which  the  rest  of  the  superstructure  is  built,  and  therefore  thia 
would  be  a  decision,  for  the  first  lime  here,  of  that  point  which 
has  now,  for  Ihe  first  time,  been  decided  below,  if  not  in  the  case 
of  Scott  D.  Stewart,  immediately  before  your  Lordships,  al  least 
in  the  related  case — in  Ihe  connected  case — so  connected  as  lo 
be  identical  with  Scoit  v.  Stewart— I  mean  the  caae  of  Baikia  e. 
Stewart  Idonotunderstand  that  that  point  bueTerbeeu,ininy 


»  before  BaiUe  e.  Stewart,  derided  in  Ihe  Caun  below.   It  ii 


or  npt,  the  tutorial  office.  In  the  cases  of  tutor-dalive,  iil 

Therefore,  wy  Lords,  there  would  be  no  means  whatever  of  cs. 
caping  from  Ibe  decision  of  thia  new  point,  as  far  at  dediiun 
goes  on  tbe  first  impression,  by  disposing  ol  the  other  Iwn  pgintt 
in  favour  of  Ihe  judgment  uf  the  Court  below.  Upon  tline 
grounds,  therefore,  my  Lords,  I  fear  that  it  is  impossible,  iii  ibit 
case,  to  withdraw  from  grappling  with  that  difficuliy ,  and  deciiUif 
Ibut  point  i  andbeingoflhat  opinion,  as  at  present  advised,  I  skill 
brg  your  Luidsbips  to  adopt  the  cuurse  I  have  suggested,  of  is. 
quiring  furifaer  with  reapect  to  tbe  practice,  ■■  far  as  tbenisiny 
likelihood  uf  gaining  ligblupon  that  practice  from  the  Court  sf 
Exchequer  below;  and  I  have  stated  to  yoiu  Lordships  now, 
with  a  twofold  object,  tbe  impreaaion  1  have  at  present  upon  lb< 
fundiiineulal  poinL  One  uf  those  ol^ecls  is  to  let  the  leirnH 
counsel  and  the  parties  be  perfectly  aware  of  tbe  view  I  take  ef 
the  argument  generally;  and  the  other  is,  todiapense  with  the ne- 


prsclice  shall  be  cerlified  from  tbe  Court  of  Exchequer  to  be 
such  as  il  doe*  Hot  appear  to  be  at  present;  for  we  have  absolale- 
ly  fto  evidence  either  way,  except  Ihe  negative,  of  there  bring  no 
decision  upon  these  cases,  unl^  it  aball  appear,  contcaiy  to  ei. 
pecialion,  M  be  otherwise  than  the  negative  report  at  praaeat 
affirms  it  to  be — I  shall  be  disposed  to  advise  your  LordsbiiM 
to  reverse  Ihe  judgment  of  the  Court  below.  I  need  hardly 
add,  having  slated  it  so  repeatedly  in  tfaeoourae  of  Ihe  argoBtm, 
that  all  reason  ia  most  clearly  and  decidedly  against  the  dortriDS 
which  bes  been  laid  down,  that  the  office  of  tutor  beatuwed  epon 
one  individuaJ,  propttr  diltaum  /ktiiiux,  may  be  bestowed  upon 
another,  in  conjunction  with  that  one,  upon  whom  alone  the  party 
never  would  have  dreamt  of  beatowing  it — the  Court  eiems- 
ing  the  royal  functions  in  thia  respect  The  mother  may  bs 
ippointed,  more  from  delicacy  towarda  her,  and  from  re«p«M 


from  respect  to  her  feelings,  it  may  be  wilk 
a  view  to  that  aid,  nurture,  and  other  maternal  asaistanca  which 
he  may  derive  tbe  benefit  of  during  the  early  stage  of  infancy; 
but  with  her  there  may  be  added  another,  in  tbe  miwe  aaaly 
office  of  tutor,  which  a  nun  only  can  execute  with  succeu  sad 
with  advantage ;  to  that,  which  i*  Ihe  great  object  of  the  Court, 
and  the  Crown's  care— I  mean  the  infant  himself,  the  Court 
may  appoint  the  mother,  with  a  man,  or  two  men,  lo  aid  her  ia 
that  important  office.  The  mother  may  well  continue  to  bt  tb* 
lutrii  during  the  period  of  hia  deriving  that  aid  from  her  W 
which  1  have  referred,  and  yet  may  ill  continue  to  be  tbe  tutrix 
alter  others  have  been  withdrawn  by  their  decease  or  iDcapinly. 
The  office  of  tutor  is  in  its  very  nature  joint,  whether  the  wordi 
of  jointure  be  uied  in  conferring  it  upon  the  parlies  or  no;  sad 
tbe  party  deceased  may  be  the  party  upon  whom  prindpslly,  ia 
the  vast  proportion  of  cases,  devolved  the  exercise  of  tboae  rune- 
tions,  and  the  pany  to  which  Ihe  Court  looked,  and  not  to  tbe 
other.  It  is  perfectly  clear  that  there  is  a  great  difference  ba- 
twcen  this  case  and  thac  of  tutor-testamentary;  because  iheie,  re- 
gard being  so  constantly  and  eidusively  had  to  the  will  ot  the 
parent~the  will  of  the  parent  being,  according  to  the  maxim  of 
tbe  civil  law  (and  which  is  the  foundation  of  the  whole  «rf  ibl 
Scotch  law  upon  tbe  suited) — the  governing  rule  oif  the  Coait; 
that  being  the  principle,  it  is  followed  into  all  ita  coDsequcnets 
and  ramifications  ;  and  accordingly,  tl)at  is  the  moat  importast 
point  upon  which  these  casea,  relied  upon  by  Lord  Slsit,  are  aU 
built ;  namaly,  that  his  ultimate  decision  and  choice  of  tbe  per- 
son ia  ID  be  preferred,  in  all  oaaes  where  any  portion  of  it  re- 
mains, and  where  even. one  part  of  it  remains,  ibougb  the  oth« 
part  is  taken  away.  Though  you  may  aay  non  toaUal  that  he 
wonid  have  appointed  one,  if  the  other  had  not  been  added,  yat 
it  was  for  him  to  stale  the  difference — it  was  for  him  to  stale 
the  jointure — it  naa  for  him  to  say  rini  qua  aen,  or  nm  fsita) 
nan,  or  ■■«  quantm ;  and  ai  he  bu  not  said  ao,  tbe  Court  will 
■laume  that  he  prefeired  even  one  of  those,  if  all  could  not  bt 
had,  to  any  other  person  whom  tbe  law  might  iftpoint,  or  wboa 
the  Court  might  appoun.     My  Lorda,  upon  tbeae  grattDda,  I 
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I  luppcwe  that  Ifae  jnquiiy  wilt  (bow 
it  to  be,  f  iball  be  dUpoted  ro  adviKe  your  Lord<hipi  tg  reverie 
ihedMiuon  of  tbe  CiMit  below.  Thii  iDpnwdnlbe  necewilr 
oT  mj  entering  upon  tbe  other  two  bimnchei  of  rbe  caae.  1 
think,  even  if  the  6nl  pKliminar;  queition  could  bare  been  got 
over  on  the  part  of  tbe  mpondenl,  and  in  aupport  of  the  judg- 
ment, 1  ihould  have  Terj  great  doubti  then.  Bat  it  )■  un- 
li«««uarf  for  me  to  broach  that  queition.  I  am  by  no  meani 
dear  that  the  dedaion  ought  to  hare  gone;  but  It  ii  a  eaie 
of  terj  great  difficult]',— it  ii  adinitteit  b;  the  Court  below 
to  be  aurrounded  wilb  difficnlt; — it  U  admitted,  tbU  CTcn 
if  tbe  tutorial  cffiee  aball  be  allowed  not  to  have  fallen,  but 
to  bare  lurriTed,  aa  tbe  Court  helow  held  it  bj  a  majority — 
it  hia  been  held  by  tbe.  learned  Judges  below,  that  they  con- 
ridered  the  queationa  that  reoMin  bo  very  fur  from  clear,  that 
they  riplidtly  atate  that  tbey  are  aobjecti  of  very  great  diffi- 
culty; Tbat  being  the  caie,  perbapi  had  it  not  been  for  the 
other  opinion  which  I  am  dispoied  to  hold  upon  the  preliminary 
fundamental  qonlion,  I  might  have  been  inclined  to  aiy.  that 
there  waa  no  xufficient  grotind  for  rcTCning  upon  iheie  lecond 
■nd  third  pointi.  For  eoniideiJng  that  our  view^i  in  thin  couniry, 
in  theae  matten,  execedingjy  differ  from  aome  of  the  views  that 
appear  to  have  guided  tbeir  Lordabipi,  that  perhapK  would  not 
b«  a  aufflcieni  ground  Cor  revtning  the  deciaion.  But  I  am  re- 
lieved from  the  ncceaaity  of  enteiing  into  tboae  necond  and  third 
bianehea  of  the  aae  by  the  very  atrong  opinion  which  I  have 
come  to  reluctantly,  of  differing  from  the  majority  of  the  Judgca 
of  the  Court  below. 

[Tth  Apnl  1834.] 

Lord  ChanctUor. — My  Lorda,  Ihia  caae  itood  over,  that  I 
Bight  have  aa  opportunity  of  entering  a  little  into  a  queation 
veiy  much  connected  with  it,  ajid  fundamentally,  in  my  view  of 
the  cace,  reapeeling  the  iurrinincy  of  tbe  tutor-dative.  Three 
tulora-dative  having  l>cen  appointed,  and  one  having  deceased, 
that  raised  tiie  question  of  obligation,  upon  which  the  principle 
whether,  after  the  decease  of  the  One,  there  waa  a  aurvi- 
vorabip.  If  there  waa  no  survivorship,  there  was  an  end  to 
the  queatioa.  If.  on  the  contrary,  it  waa  found  that  thvre  waa 
a  Burvivorabip,  Iben  there  waa  not  an  end  to  tbe  question,  but 
that  opened  two  other  poinCa.  I  wished  to  have  ■□  opportunity 
of  coniidering  thia,  as  i(  appeared  to  me  that  the  authority  of 
the  dictum  of  Lord  Stair — followed  almost  in  worda,  but  evident- 
ly without  applying  hia  own  mind  to  it,  by  Lord  Bankloli.—  re- 
quired conaideration  whether  that  dictum  ahouhl  b«  adhered  to, 
or  rather,  whether  the  reasons  which  were  urged,  and  the  princi- 
ples resorted  to,  and  ihc  analogy  of  oilier  caaea,  were  auch  aa 
should  be  adhered  to.  I  atated  at  conaiJervble  length  to  your 
Lurdabips,  when  I  bad  last  tbe  honour  of  addretaing  you  upon 
this  matter,  the  view  I  had  taken,  and  which  ■  farther  consideia- 
tion  baa  certainly  tended  to  confirm  ;  and  I  ahall  therefore  pro- 
poae  to  your  Lordships  to  dispose  of  tbe  case  accordingly.  It 
will  [ake  aome  tittle  time  to  frame  the  interlocutor.  I  only  wish 
DOW  to  say,  that  I  entirely  adhere  to  the  reasons  I  stated  before, 
and  upon  which  I  found  tbe  recommendation  I  pre  to  your 
Lordships  upon  this  occauon ;  and  the  next  time  I  cume  I  ahall 
speak  to  tbe  manner  in  which  the  judgoient  should  be  framed. 

Cue  remittod  fur  inquiry  as  to  caaei  in  Kxcheguer 
ttccordingly. 

First  Diviiion. — Lord  Ordinary,  Moncrriff.— |.J'-^.i>.] 
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No.  314. — Andrew  Millar,  Appellant,  v.  Thb 
Hbkitors  of  NjuLfiTON,  Reipomkntt. 
Church, — Enlargement  and  reptirof— Heritors— Proceaa— Ex- 
penses— Tli€  papylalian  of  a  pariii  kanug  grtaify  incriatul,  in 
convf  ueiurc  clii-^ji  tf  Iht  rrrdfon  of  mann/acln'wi  vitjlin  tls 
bavmlti  and  tAm  not  irij%f  luarli/  iffficUm  ncevmma-lalivH  in 
the  purlii  ellurrt  fur  ludt  tHCreaie—Held,  I.    JhtU  Ikt  ktrilon 
Nvrr  Rill  Aoimif  li>  tnlargt  or  tnilii  a  ata  eiurck  for  luek  in 
ertaied  poputatioH  lakile  tht  old  ekurcH  roi  «M  rulnom,  n»r  m 
iiie*  a  Ualt  at  to  rrjuire  FeiuitiUng. — II.   'Itat  in  a  lu'pmion 
Vol.  VI. 


tfa  thargo,  al  tkt  inttanet  of  Iht  eoBtttor  app^Mtd  far  Innmg 
an  auaiiment  Jor  atlarging  a  dmrtt,  il  it  conpdtHt  to  dtctra 
againit  kimfur  ezpmttl. 

Tbli  wu  a»  appeal  againtt  the  judgmenU  pro- 
iioaiTced  by  the  Court  of  Sesiiou,  reported  ante,  Juriat, 
Vol.  III.  p.  229,  No.  198,  which  gee.  Anapplication 
had  been  tnade  to  the  Preibytery,  letting  forth,  I'nf^r 
alia,  that  the  parinh  church  of  NeilBton  wai  too  small 
to  siford  accommodfttion  for  the  increased  poptilation, 
being  only  capable  of  affording  seats  for  about  nine 
bundred  persona,  while  the  population  by  ceasiu  1621, 
was  upwards  of  six  thouiand.  After  a  rariety  of  pro. 
cedure,  the  Presbytery  pronounced  decree,  by  wnicU 
they  BBieued  the  landward  heritors  alone,  to  the 
amount  of  £4556,  as  the  estimated  expense  of  en- 
larging the  church,  and  appointed  the  appellant  col- 
lector  for  levying  the  tame.  Tbe  Heritors  presented 
a  bill  of  sospension ;  which  having  been  passed,  the 
Lord  Ordinary  suspended  the  letter*  timpticiter,  bat 
found  no  expenses  due.  To  this  judgment  the  Court, 
on  1st  February  iSSl,  adhered,  so  far  as  it  suspended 
the  letters  limplicUer,  but  found  the  appellant  liabt* 
in  expenses. 

The  appellant  appealed,  pleading — I.  That  as  in 
die  original  erection  of  a  parish  church,  it  is  necessary 
to  bnild  it  of  dimensions  suited  to  tbe  population  of 
the  parish,  and  to  give  accommodation  to  tbe  parish, 
ioners  who  are  capable  of  attending  dirine  vervlce;  it 
is  equally  necessarr,  where  a  permanent  increase  of 

Eopoiation  takes  place,  to  extend  the  accommodation 
y  a  corresponding  enUrgement  of  the  i;harch.  In 
■apport  of  this  reason  of  appeal,  the  appellant  broadly 
maintained.  That  tbe  decisions  of  the  Court  in  the 
Tarious  cases  where  an  opposite  doctrine  bad  been 
laid  down,  had  been  erroneously  pronounced. — II.  The 
mode  of  aviesiment  was  laid  on  according  to  the  rained 
rent,  which  was  considered  the  true  principle  on  which 
to  proceed,  but  the  appellant  was  quite  willing  that  it 
■hoald  be  laid  on  according  to  the  real  renL — III.  At 
any  rate,  supposing  the  judgment  of  the  Court  ap- 
pealed from  to  be  right  on  tbe  merits,  the  appellant 
ought  not  to  hare  been  found  liable  in  expenses. 
The  respondents  pleaded — I.  The  mode  of  assessment 
was  erroneous,  inasmuch  as  where  a  parish  is  partly 
agricultural  and  partly  consisting  of  towns  and  large 
Tillages,  the  burden  of  building  or  enlarging  the 
church  ought  to  be  itnpused  according  to  the  real  rent, 
and  on  the  proprietors  of  houses  and  public  works 
or  manufactories,  equally,  as  upon  the  landward  heri- 
tors i  and  OS  the  assessment  in  questiun  had  been 
solely  imposed  on  the  latter  ;  and  as  tbe  proprietora 
of  houses  and  public  works,  &c.,  upwards  of  two  hun- 
dred in  Domber,  had  not  been  made  parties  to  the  li- 
tigation, no  effectual  judgment  could  be  pronounced 
as  to  them. — II.  That  the  charge  wns  incompetent,  in. 
asmuch  as  the  Presbytery  had  decerned  for  the  assess. 
ment,  without  having  entered  into  any  contract  for 
building  said  chun^. — 111.  The  Act  of  Privy  Coun. 
cil,  1563,  ratified  by  Sutute  1572,  c  £4>,  *>  modified 
and  explained  by  usage,  formed  the  only  rule  for  as- 
curtaining  the  liability  of  heritors  for  tlie  expense  of 
building  and  repairing  of  churches  ;  and  presbyteries 
had  no  jorisdiction,  except  to  such  cases  as  the  Act, 
fo  raoditicd,  applied ;  and  they  had  no  power  to  assess 
No.  XXIII. 
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heritors  for  proridiiig  additional  chareb  aceoniBaod*- 
tlon  for  HiiJDcreaiied  pupqlationiD  spaTiiih,  4rbere  there.- 
ms  drenclf  a  proper  aad  sufficient  chnrch. — IV.  The 
churah  in  ij^aeittiMi  wu  ooVin  sack  «  state  ureqnired  ' 
to  be  rebuilt,  but  was  perfectly  capable  of,  aod  did 
get,  sufficient  repnir. 

[Ap'il  2.  IBS*.] 

Lard  CkmceUar. — Hf  I.oc4<i  tbil  cut  fau  b««« 'irgued  It 
great,  but  nol  unnrcessarv  length,  utd  ceitaioly  witb  consummate 
sbilit;  m  both  sides  of  Ifae  queation  ;  and  tbe  whole  argumenM, 
oil  every  riew,  which  haa  been  taken  of  thU  (mportant  lutijecCi 
iuK  been  brought  before  your  Xordabipt  wilb  very  great  dia- 
tioctneaa,  and  in  iicaDner  extremely  coDveoieot  forthauitiaata 
decuian  of  tbe  caae.  The  otilv  owtter  upon  whicb  I  am  im- 
pared  at  preaect  to  offer  your  Lordsbipa  any  opinion,  wirb  a  view 
to  the  dMision  of  tbU  case,  i*  that  respecting  tbe  propriety  and 
fitneas  of  tbe  caae  baring  been  brought  here  Ebi  utiimate  deci- 
rion.  I  tbink  it  cannot  be  doubted  tbBttbi4i*a»aeBseestreove- 
)f  fit  for  chatcOHrae  baring  been  taken  witb  it; — iBat  k  ia  eon- 
renlent  fortha  liege  aubjecta  of  tbe  King  iir  Scotland,  for  the 
■Dtereata  of  the  cburcb,  and  far  the  iutereata  of  .tbe  law  it> 
self,  that  now  a  decision  ahould  finally  be  pronounacd  lipoa 
what  appears  to  bare  been  of  Ute  yean  a  Btatter  of  some  con. 
fioveray  aman^  the  learned,  aa  well  aa  among  that  portion  of  tia  > 
Uajeal/s  auhjecta  whose  iiHereata  this  question  particularly  af- 
fects,—the  one  party  in  tbeir  aecular,  and  the  other  in  their  apiri- 
tual  eoncemi.  My  Iiorda,  tbia  impreaaion  which  1  bavs  re- 
apectisg  the  propriety  irftbiaeaae  coming  here,  i|vou}d  only  go 
tothe  question  of  costs.'  There  ii,  bowerer,  ooe  drcumsCance 
to  be  taken  into  consideration  with  regard  to  that  subordinate 

Cof  the  question,  which  might  tend  to'ehow,  tbat  ahould  your 
abiiw  gltipiaJaly  aflrm  tbe  dedaion  below,  tbe  coMs  should 
not  be  allowed  apon  thisappeal, — aodtbat  circimisEance  is  ibit: 
I  see  here  in  one  of  the  appendixea  the  opinion  ofa  leamod 
peraon.  Now,  if  that  opinion  hu  been  obtained  poasesslon  of 
improperly,  and  if,  tberefbre,  it  irregularly  makes  part  of  tbeae 
proceedingB,  of  course  no  conclusion  whaterer  can  be  founded 
«pon  it.  If,  however,  it  hu  been  regulariy  obtained,  and  there- 
fere  is  legitJDutely  inserted  in  these  proceedinga,  and  conteijueiit- 
ly  mav  regabrly  and  legitioialely  be  ubed  aa  one  topic  for  the 
considerstion  of  your  Lord«b(p*,  then  1  should  think  tbst  there 
ia  a  circumstance  brought  Co  light  by  the  tenor  of  that  opinion, 
which  wdiild  go  a  great  way  to  make  me  liesitate  before  I  re- 
commended to  your  Lordihips,  aa  a  matter  of  coone,  to  abstain 
from  ocdering  the  cipenaca  of  tbe  appeal  to  be  paid,  should 

Cur  Lordabipa  be  of  opinion  that  the  decision  below  ought  to 
affirmed.  Uy  Lords,  tfaecircumsUnce  J  allude  to  ia  thisi 
The  case  wai  not  at  G^at  thought  to  be  in  all  reapecis  an  edvis- 
able.one,  whereupon  to  have  un  opinion  of  this  House  taken, 
but  nevertheless,  because  it  tVos  not  probable  that' anotber  case  . 
of  tbe  same  description  might  occur  soon,  tbe  learned  peraon, 
whose  opinion  was  taken  by  the  Aasembly,  seemed  to  think  that 
it  was  as  well  that  in  appeal  sbould  be  proaeculed  in  this  caa^ 
because  they  might  wait  long  before  another  opportunity  hap- 
pened. Now  it  is  very  mateiwl  to  consider  in  what  aituaCioo 
thisriewoftbe  subject  places  tbe  reapondenta.  The  appeal, 
it  aeems,  is  proaecuted,  not  because  there  ia  any  particular  objec- 
tion found  to  this  decision  i — the  appeal  is  prosecuted,  not  be- 
cause this  dedaion  is  more  objectioiuble  than  tbe  JUethren  de. 
dsion,  but  it  is  ptowcuted,  on  the  contiary,  for  the  sake  of  hav- 
ing tbe  decision  of  this  Court  of  the  last  resort)  and  it  is  not  even 
beld  that  this  cose  affords  the  best  opportunity  of  taking  that 
coarae  for  the  purpose  of  obtaining  that  decision ;  but  it  la  said, 
because  there  is  no  likelihood  of  another  case  coming  soon,  tberC' 
fore  we  will  subject  these  heritora  to  tbe  espenae  of  this  appeal. 
Now,  my  Lords.  I  confess,  reading  this  opinion  aa  I  do,  and  see- 
ing tbe  event  that  followed  upon  that  opinion,  I  connect  the  two 
together,  and  I  am  iialiirelly  led  to  tbink  that  this  appeal  was 
prosecuted,  because  there  was  no  likelihood  of  another  esse 
arising  to  give  an  opportunity  of  appeal.  Tbia  Isacircumatance 
that  would  go  very  much  to  tbe  discretion  of  your  Lordships  in 
dealing  wilb  the  question  of  cOkls.  It  remains  lo  be  seen,  how- 
(ver,  whether  that  question  trill  arise  ;  because  a  much  greater 


and  more  Important  questUm  la, — whctbei'  or  not  your  Loidihba 
sbould  coitfiuciu  tbe  opinion  of  tbe  Court  below?  .Now,  my  LotJs, 
what'over  the  inyiretsiaBi  of  my  mind  might  be.upoo' this  kind) 
of  tbe  question — tbat  ili.  bpoo  tlw  ntenta;y^  acrtainlf  io  eoB^ 
deration  of  the  isiportiuice  of  the  Subject,  aod  from  tae  iriah  to 
bare  an  opportunity  of  examining  more  minutaly  tbe  an^oiillM 
upon  which  thia  caae  muitieat,  I  should  pray  your  f,™dikifs 
^Bt  thia  may  atand  ovjer,  in  older  to  aBbrd  me  aitcb  an  appoitu- 
sity.  Uy.Iiord8,^be  w^jn  whicb  Jam  diapaaedtonew  tUa 
question,  previoeily  to  eiiteriog  into  this  esfoiiaatioa  of 'ibe  sik- 
tborities  ia  thia ;  Tlii)  proof  1  hold  to  be  upon  tbe  upella^llB 
tbiscaee.  Here  is  a  right  claimed  on  behalf  of  tbe  Kuv^Hb. 
jects  using  tbe  Eslubiished  Church,  and  belonging  to  tbe-Erta* 
blisbed  Church — a  right  claimed  aUoonbclialf  of  £e£ii«blisk«d 
Church  itself— elaidlHl  aa  against  certain  of  tbe  Kio^a  aal^actt 
— die  hfricoTS  of  particular  |>ariihes.  It  ia  MMght  to  thraw  lhi| 
burden  upon  these  beriton  exclusively  of  allothars.  IcaoDMUll 
wbatmay  be  tboultimatediatribution  of  thia  burthen  I  lcan«aly 
look  at  the  present  claim  aai^Binst  them:  I  an  only  bok  at 
the  interlocutor  found  against  them  bv  tbe  Presbytery,  and  is 
whicb  tLe  Lord  Prdiiury  and  tbe  Court  of  Session  have  not 
concurred ;  and  therein  I  find  it  claimed  on  behalf  of  tbe  pursotn, 
and  a  sanction  of-tbat  claim  by  the  l^{cabytery,  to  be  entitled  ta 
cast  upon  one  particular  body  of  their  ffllow  subiectB  i  lo  wit, 
the  heritors— the  whole  burthen,  not  merely  of  repalriag  (lie 
cburcb  when  it  ia  in  a  state  of  dilapidaiioa, — not  merely  ^  is- 
building  the  church  when  it  his  come  down,  or  when  tha  ditto- 
pair  is  so  large  as  to  taake  the  rebuilding  as  liiiie  eoatly  as  i^ 
pairing — not  of  enlarging  the  church,  should  it.  be  in  eircaat. 
stances  to  make'  auch  rebuilding  necessary.  That  is  nol.wbtt 
ia  aoUgbt  to  be  caat  upon  tbe  heritors  ezclifaively.  But  it-is 
sought  to  eaat  itpon  them  thia  other  bnrthco,  of  rebui'-*^„  .. 
adding  to  the  church, — the  cbarcb  being  in  a  ata(eof  repur,tiid 
suScient  to  odnil  tbose  whom  it  was  suOcieoltaaccooiniodsle, 
when  first  built.-^to  add  to  the  church,  if  not  to  rebuild.  In  re- 
spect to  tbe  increased  demanjl  for  room  fur  the  ineteoard  p»> 
pulatioD  of  tbe  parish.  Tbat  is- what  la  sought  to  be  ost  upee 
the  heritors,  and  that  is  what  the.  Court  of  Sesslbn,  ^erinf 
from  the  Presbytery,  have  refused  to  burthen  tbe  heritora  wilB. 
Now,  my  Lords,  this  atalement  ia  of  Itself  qnite  sufficient  to 
show  that  the  proof  is  upon  thoae  who  would  caatibal  buithsn, 
asif  a  queition  were  to  arise  respecting  any  other  load  wbicb 
one  class  of  the  community  were  seeking  to  shift  froiq  tbem- 
selves  upon  another  class.  If  it  is  tbe  law  that  tbeberitonthalt 
be  burtheaed  witb  chat  load,  to  the  relief  of  tbeir  fellow  lub- 
jects,  as  they  are  unquestionably  burlbeiied  at  present,  to  tbt 
relief  of  their  fellow  subjects,  witb  the  building  of  tbe  dnirefc 
when  it  is  in  dilapidation,  and  the  enlargement  of  the  churtli, 
to'  meet  the  increasing  demand*  of  tl\e  population  for  cbanli 
room,  when  they  are  called  upon  la  rebuild  U ;— if  tbe  sin* 
load  ui  cast  upon  them  excluaively,  wlien  theft  ia  op  such  disrepair, 
but.onljr  ati  itiadequac^  of  accommpdation  j  oifd  if  in  [kii  casr, 
aa  in  tbe  former,  tbe  law  relieves  the  -  other  'part  of  At 
communiqr, — then,  no  doubt,  the  heritora  will  bare  no  rigbt 
lo  camplaiD.  All  I  mean  lo  lay  down  aa  my  clear  and  uuboi- 
tating  opinion,  is,  chat  the  proof  of  that  it  upon  the  sppellsat. 
Nuw,    they    have  attempted  to  show   the   existence  ti  ibn 


ciple — by  reference,  more  or  less  ifistiuctly,  to  the  antbo- 
tity  of  the  Canons,  and  by  reference  to  one  authority  of 
Peckifls,  whicb,  by  going  a  great  deal  too  far,  and  by  asscniuf 
a  state  of  right,  and  a  ttate  of  law,  which  It  is  not  preteaded 
exiata  in  any  way  at  the  preaeni  day,  either  in  Scotland  or  ia 
England,  seems  to  me  to  be  an  authority  tn  which  little  oi  no 
weight  can  be  ascribed  in  the  itfesent  controvetay.  But  tbca, 
coming  from  thoae  more  obscure  aouree*  of  information  to  lbs 
authority  of  adjudged  caaes,  we  have,  in  the  first  place,  two  caae* 
in  support  of  thia  practice  which  would  go  tvitb  me  for  but  Utcla  i 
because  it  appeara  that  there  was  an  acquieacenre,  and  prob^ly 
previous  acquieacence.  on  the  part  of  the  heritors,  one  of  tbesi 
being  eiptesily  stated  to  be  an  application  by  tbe  heritms  tbeet- 
selves  to  the  Presbyterjr;  and  therefore  that  caae.  even  takingit 
as  a  proof  of  tbe  pntctlce,  is  to  be  put  on  the  fame  tbeir  witb 
the  cojc  of  tbe  inbabitaiita  of  Hointey,  which  was  an  application 
fur  B  f|Goliy,  wiibout  which  ibey  coiud  not  build  tbeir  cbutcbj 
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and  Ihtt  ftai\cj  nu  gnntel ;  blit  then  are  dieta  fn  thit  iue 
which  go^s  gnti  dent  beyond  it  ;•— rfirta  which  I  do  not  rtrj  well 


nt^  i(  [ 
IS  been  a 


e  the  Toandailaa  af,  and  which  I  cunoC  very  weU 
cile  with  wh«t  at  pretent  must  cle«rty  be  nndentood 
the  law  of  thit  country.  The  laif  of  ihij 
Ihut  chnrrhei  tbill  be  buUt  Jn  the  way  thi 
tended  it  the  bar  to-day,  and  for  whicb  there  ii  no  autho- 
rity eren  in  the  Hornsey  case;  But,  aa  in.  the  Ronueji  eaie, 
the  tuajority  of  the  pariihiDDcn  applied  to  lbs  Coart,  and  ab- 
tained  a  faculty ;  so  in  the  Scotch  case  that  has  been  citW,  some 
of  the  hcHton  seem  to  bare  applied  to  the  Pj^bytery,  and  oi>. 
tained  their,  intertentioo,  for  the  parposj  of  nukiiis  it  •  Formal 
•nd  regular  proceeding,  binding  apon  the  whole,  Tbose  catea, 
thcrefora,— the  two  Scotch  and  one  English  case,— appear  to  me 
to  go  very  little  way  towirds  obtaining  fbe  niateriala  of  an'ac- 
curate  decision  upon  this.qnestton  ;  butwben'we  com ^  to  the 
-other  oKs,  they  are  principally  the  Lerwick  inae  «nd  the  Dun- 
ning case.  The  Unnning  case  seems  to  me  to  eome  much 
nearer  the  present  than  any  other  that  hat  been  died  upon 
cither  side  of  the  bar,  or  that  I  hare  found  any  mejitioii  of  in 
the  tbai  bojka.  The  Danniii^  eats'  i*  a  decision  of  the  Lord 
Ordinary,  Lord  BHnnatyne,  and  not  a  decision  of  the  Court 
of  Session,  thoaghThBtdeffeion.-as  far  asit  goes,  is  not  In  eoii- 
tcmdlrtlon  to  Lord  Bahnatyne'a  decision,  but,  as  far  as  It  g6e«, 
rather  in  support  uf  ic.  Lord  Ban natyne's  judgment  appears  to 
tnedifflcult,  if  not  impoealble.tobe  reconciled  with  the  Metbreo 
ate.  The  Methveh  case  appears  to  hare  been  tery  well  a>n. 
•idered,  aa  this  appeare  to  hsre  been.  We  ha»e  only  to  regret, 
that  ire  have  not  the  rrasona  of  tbo  consulted  Judges ;  and  we 
■re  but  scantily  furnished  with  the  relsoot  of  the  other  'Judges, 
up«n  which  thnr  opinions  in  tbat  case 'were  grounded.  That  is 
the  more  to  be  regretted,  because  one  can  hardly  suppose  that  in 
eoMing  to  ttiat  detfision.  the  attention  of  their  Lwdshipa  was  not 
directed  towards  the  Dunning  ca«c.  Ic. is  cited  in  the  report  w 
baring  been  argued  upon  at  the  bar,  but  no  mention  ia  made  of 
it  by  any  of  the  teamed  Judgaa  who  gave  tbeii  opinion ;  knd  this 
it  the  mare  to  be  regrettedt  beeaute  one'  would  niah  to  see  how 
far  they  had  a  distinct  view  of  that  case,  and  how  far  they  at^ 
tended  to  it,  in  forming  their  opinion  upon  the  ease  then  before 
(hem.  Now,  with  respect  to  the  authoriiiea  upon  the  other 
aide,  it  is  by  no  taeans  correct  to  ssy  that  t'hey.rest  upon  the 
Melhren  decision  alone,  '^e  Stewarton  case  seecn*  to  be  a 
caie,  I  will  hot  say,  decidiog  direOly.this  very  point,  but  dealing 
with  it  Jn  its  decision.  We  harf,  in-  that  case,  the  rfi'cta  of 
Judges  of  high  authority,  and  esjiecially  one  of  them,  Who  was 
distinguished  both  as  a  ^eat  lawyer  in  general  matter*  of  muni, 
cipal  jurisprudence,  and  more  especially,  a  lasryer  uf  the  reiy 
highest  authority  on  erery  acopunt,  both  personal,  ofBcial  and 
profeasional,  upon  questions  of  this  description— I  mean  Lord 
Robertson.  I  beg  to  be  understood,  as  for  one,  roost  entirely 
Bubscribingmyaatent  in  favour  of  the  weight  to  be  given  to  that 
authority,  not  only  from  his  connection  with  tbe  great  leading 
men  of  tbe  church,  and  "his  constant  habits  of  intercourse  with 
them,  and  of  conference  with  them  upon  all  such  questions,  for 
a  great  many  years,  but  from  his  long  course  of  experience  in 
those  matters,  and  from  baring  filled  the  office  of  Procurator 
of  the  Church  of  ScotUnd  twenty  or  thirty  years,  till  he  was 
elerated  to  the  Bench :  Hia  aalbority  is  as  high  at  that  of  any 
Judge  can  be  upon  such  quwtiona.  Now,  it  is  quite  dear  (hat 
be  held  it  to  be  a  mere  novelty  to  set  up  any  such  claim ;  and  he 
illustrate*  the  opinion  he  bad  formed  unfavourable  to  the  propo- 
aition,  independently  of  the  novelty  of  it,  though  the  novelty  ia 
dedsire ;  becanse  you  cannot  invent  a  new  burthen  to  throw  upon 
one  das*  of  theeommunity,  without  authority; — but  independent- 
ly of  that,  Lord  Robertson  enter*  into  reasons  to  tllutcrata  hia 
opinion.  It  i«  true  that  he  wu  there  dealing  with  a  propoaitlon 
aomewhat  more  startling  than  the  one  which  ia  now  contended 
for  on  the  ptrt  of  the  appellant,  name,ly,  that  when  a  parish  In- 
creases in  nnmber,  tbe  old  church,  though  in  anaeient  repair, 
mutt  be  taken  down  and  a  new  one  built.  The  present  propo- 
■ition  is  not  to  startling.  It  ia  only  in  the  alBrmallve ;  and  tbe 
Dunning  ease  appears  also  to  have  been  of  that  mare  qualified 
*nd  let*  startling  deacripiion,  namely,  Chat  either  a  new  church 
must  be  built  sufficient  to  accommodate  the  increased  population, 
or  that  addition  must  bf  mnit  to  the  old  ebnreb.    Nevetthdesi, 


Lord  ReiiertaoB^  opinion  goes  (Cranky  against  tfaedoetiine  nbw 
cfintended  for  on  the  part  of  the  appdiank  I  beg  alio  to.  ob- 
serve, that  be  ia  not  the  only  Judge  who  concurs  In  that  opinion, 
in  that  very  important  cue.  Tbere  is  also  the  authority  of  Sir 
John  Connell,  thoi^h  not  given  very  expressly  in  terms,  yet, 
on  looking  over  tbe  whole  of  the  passages,  we  may  collect  from 
them  an  oplaioti  distirfelly  coincident  with  tbe  opinioD  of  Lord 
Robertson  in  the  ^tewartoii  case,  and  that,  be  atcribM  biit  very 
little  weight  to  the  Dunning  case,  and  Rgarda  it  throughout  ■• 
one  in  wbiob  tbb  opinion  ofthe  Court  was  only  given  upon  thac 
point  to  which,  its  aitention  was  directed — Itatmn  the  question  of 
jnrisdiouon.  My  I.ords,  with  these  views,  iherefbra, — in  order 
that  I  may  bare  an  opportunity  of  eoaaidering  tbew  autboritlea 
before  I  finally  recommend  to  your  Lordshipt  to  affirm  (bejudfa 
ncnt  of  tbe  Cimrt  below,— with  tbesq  riatra  it-  i«,.tli«l  I  tball 
now  more  yOur  Lordihipt  thft  the  further  coo^deMiMi  of  thi* 
ease  be  postponed,  until  I  shall  bare  bid  an  opportuiiity  of  to 
doing.  What  I  have  now  stated,  I  have  purposely' thrown  out, 
in  oMer  to  dikpense  with  the  necessity  of  detaining  yont  Lord- 
abips  at  any  considerable  length,  when  I  shall  come  afterward* 
to  propose  to  youy  Lordships  to  make  a  final  decisioa  of  the  ease. 
If  I  aliajl  remain  of  the  opinion  that  I  now  eniertaiaj  and  tfaonld 
'see  nothing  in  those  two  eases  to  impeach  the  general  argument 
which  is  derived  from  the  autboritiea  of  tbe  Stewartiin  and 
Idethvea  cases,  and  also,  if  -I  ahould  see  nothing  to  prove  tbat 
the  sppellant  has  satisfied  the  exigency  adder  whitJi  I  hold  Inni 
Co  be,  of  showing  affirmatively  his  right  to  throw  tbe  bortliea 
upon  the  heritors, — then,  by  having  tnade  theaa  obserrationa 
now,  I  shall  have  saved  your  Lordships  the  trouble  to-tnomw 
of  entering  at  iaij  greet  le^igth  into  a  statement  of  tbe  csae. 

Lanl  Hfnman. — My  Lords,  I  vrisb  to  say  a  aingle  word  opoti 
thia  anlneeL  1  have  communicated  with  my  noble  and  letnied 
friend  throughout  the  argument  upon  this  impoitaot  case,  and  I 
agree  generaJly  with  every  word  that  be  bat  uttered,  but  I  take 
the  liberty  lo  observe,  that  even  suppodog  tbe  Danning  and 
Lehrict  catea  should  be  found  to  lay  down  a  law  directly 
opposite  to  that  laid  down  in  the  Stewarton  and  Methven  cases, 
atiil  it  appeara  to  me  tbat  tbose  case*,  unlets  they  should  be  sup- 
ported by  other  authoritiet,  would  not  be  able  lo  Justify  thia 
House  in  getting  rid  of  the  fxisling  stsCe  of  things.  ,  Now,  it 
appears  lo  me  lo  be  qi^ite  clear,  that  even  supposing  snch  •  law 
lo  be  found  to  be  distinctly  [ccognited  and  laid  down  in  Ibos* 
two  nfe».  yel  tbst  law  baa  never  been  l(Ud  down  beforib  Thwe 
H  a  perfect  absence  of  all  authority  upon  that  subject ;  and  t^t 
law  could  only  be  inferred  from  the  general  obligiUiDD  to  prorida 
accommodation  for  the  increasing  population  ;  and  wben^  on  tbe 
other  hand,  it  ia  contidcred  how  eilremely  difficult  it  anat  be 
to  determine  tbe  precise  period,  and  lay  down  tbe  exact  tine  at 
which  it  woold  become  proper  to  call  into  exercite  any  diaere- 
iionf  for  tbe  purpose  of  imposing  the  heavy  buitbeo  whfch  an 
enlargement  of  the  church  would  impoaei  it  appears  to  me,  tbat 
that  consideration  would  probably  be  found  to  fumiib  a  my 
Bufficienl  reason  why  the  law  should  bare  stopped  short  with 
eonfinning  Che  obligation  to  s  renewal  of  tbe  former  cbaiter,  and 
not  carrying  tbe  duty  of  enlarging  further,  than  in  any  instaoce 
where  the  church  shall  have  beoome  utteriy  minottsi  so  *•  to  re* 
quire  complete  rebuilding.  My  Lords,  1  bars  tboughl  it  right 
to  throw  out  these  few  observations,  because  it  appnn  to  mei 
that  even  In  the  case  supposed  by  my  noble  and  learned  friend, 
it  would  be  bardtr  poeaible  to  queition  the  dedtioii  that  baa 
been  come  io  by  the  Ckiurt  below. 

Mr  Mtorncg-Gtuend. — My  Lords,  there  1*  a  great  anxiety 
that  it  abootd  not  be  Eupposed  by  any  of  your  Lradtbipi,  thai 
there  hat  been  any  breach  of  confidence  in  laying  tbat  opinion 
before  your  Lordships,  which  is  conlBined  in  the  appeomx  I 
can  conceive  nothing  mora  bate,  than  getting  potieasjon  of  an 
opinion  taken  by  any  party  from  their  connad,  and  publiabing  it 
by  way  of  prejudicing  the  eaae.  But  nothing  of  that  tort  baa 
oecurrird  here.  That  opinion  was  publicly  obtained  in  tfaa 
General  Assembly,  and  I  believe  It  1*  to  be  foiud  among  the  rea 
eordi  of  that  Venerable  Court. 

Lord  ChtHcrllar.—l  had  not  tbe  leaat  doobt  tbat  tbat  mighl 
be  very  setlsfBetorily  explained.  I  only  tbrew  it  oat  to  give  tbe 
opportunity  of  doing  to.  I  quite  agree  in  what  my  noWa  and 
learned  friend  has  just  stated,  tbat  it  wauM  by  oe  meaM  be  de< 
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Lord  CkanaUar, — My  Lords,  it  in  veiy  letdoni,  m  I  bad  the 
Lonour  of  lUling  to  jour  Lordships  when  chU  ease  wu  v>  abl; 
argued  before,  that  a  caie  of  greater  importance  ever  cornea  be- 
fore your  Lordibipa^andif  itwould  bqat  all  timea  a  question  of 
great  monieDt,  and  deeply  ititecettinE  to  jour  Lordahipi  and  to 
the  country,  it  is  peculiarlj  interesting  at  Ibe  preaent  moment, 
when,  from  acridental  circumslanceB,  every  queation  relating  to 
the  rights  of  the  cburchi  and  of  the  heritors,  and  of  the  congre- 
gatiooi  io  th»C  part  of  the  United  Kingdom,  appean  to  excite  a 
more  than  ordinary  aharaof  attention.  My  Lords,  I  stated  to 
your  Lordships,  when  tbe  argument  wai  urged  at  ibe  har,  ibe 
view  I  then  held  of  the  cue,  and  vhich  was  in  entire  accordanc* 
with  the  unanimous  judgment  of  the  Lords  of  the  Court  of  Ses- 
sion, both  in  tbe  Metbren  case  and  thia  case  itaelf.  I  msy  say, 
however,  that  the  Melhven  case  was  not  of  such  otd  occurrence, 
and  had  not  been  for  so  long  a  period  aequieaeed  in,  a*  to  claim 
tbe  rank  of  an  authority  in  tbe  taw,  binding  upon  tbe  Court  be- 
luw,  and  upon  your  Lordships  ;  but  substaii dully  we  may  take  it 
as  if  tbe  present  case  brougbt  the  Methven  case  as  well  aa  itself 
here  for  Dnal  decision.  It  is  thus  highly  expedient  that  a  final 
■nd  deliberate  attention  should  be  bestowed  upon  this  point  of  the' 
Seotcb  Iilcelesiastical  Law ; — and  that  attention,  I  would  flatter 
myself,  has  now  been  giren  to  it.  My  Lords,  I  stated  at  such 
couaidervble  length  when  this  case  was  heard  before  your  Lord. 
■hips,  tbe  views  thai  I  took  of  the  caae— the  grounds  upon  which 
I  agreed  with  their  Lordships  in  the  decision  they  came  to— «nd 
the  general  prindplea  which-  infiuenced  my  opinion  upon  tbe 
point,  that  I  think  it  is  unneceasary  that  I  ahould  do  more  now 
than  advert  to  tbe  point  upon  wbich  alone  I  deaired  time  for 
further  coniideration ;  That  waa,  as  your  Lordships  will  recol- 
lect, tbe  two  caaea  of  Dunning  and  Lerwick,  which  bad  been 
pressed  upon  our  consideration  by  the  learned  counsel  for  the 
appellant,  and  which  appeared,  at  Grat  sight,  not  to  be  in  strict 
accordance  with  the  Methven  case  and  the  present  cue ;  particu- 
larly,  the  case  of  Dunning  waa  a  case  in  which  tbe  interlocutor 
of  the  Lord  Ordinary  wu  pronounced,  which  I  would  not  ceh- 
tainly  reconcile  with  the  principle  of  the  Methven  caae,  and  tbe 
dedsion  now  under  review ;  but  it  appeared,  that  as  far  as  regards 
the  authority  of  the  whole  Court,  that  authority  bad  not  hein 
inteiposed  in  concurrence  with  the  opinion  of  tbe  Lord  Ordinary, 
Lord  Bannatyne.  In  that  case,  tbe  Court  appears  to  have  de- 
dded  entirely,  and  to  have  u^ed  chiefly,  and  discussed  chiefly, 
thequestioo  of  jurisdiction.  Theyraiber  seem  to  haveaasumed, 
that  whichever  way  it  vras  as  to  the  right  to  extend  the  seat 
room  in  the  church,  when  tbe  cburch  bad  not  fallen  down,'or 
wM  not  in  a  state  of  absolute  disrepair  or  dilapidation,  to  extend 
tbe  seat-room  so  as  to  answer  the  demands  of  the  parishionera, — 
that  wbicherer  way  that  wis  disposed  of,  tbe  question  for  their 
dedsion  was  aa  to  the  jurisdiction  of  the  Preabytery.  That  wu 
the  question  dispoaed  of  by  the  Court,  and  entlrelv  upon  which 
the  decision  turned,  and  principally  upon  which  the  argumenta 
•nd  observations  woDL  Nevertbeless,  some  things  were,  I  will 
not  say  aaid  by  Ibeir  Lordships,  bat  appear  to  have  been  assumed, 
and  some  matters  to  have  been  taken  for  granted,  which  I  did 
feel  tome  difficulty  in  reconciling  with  the  Methven  case  and 
the  present  cue ;  and  the  ume  observation  is  applicable  to  tbe 
lierwick  ease.  Then,  my  Lords,  we  are  to  consider  that  we 
have  tbere  at  the  Dtmost  only  abitir  dUta  decisions.  We  have 
DO  trnnofrecognitioD  byway  of  decision,  or  even  ofotittrJidti, 
of  the  prindplM  to  irtiich  tM«e  oii'fer  ditla  refer;  and  It  is  still 
nore  Important  to  conalder,  that  we  have  in  the  case  of  Stewarton, 
wbidi  appMr*  to  have  undergone  a  much  more  deliberate  degree 
of  diacuasion,  •  doctrine  laid  down  once  and  again  hy  many  of 
the  learned  Judges,  entirely  in  arcordsnce  with  that  of  the 
Melhven  case,  and  that  which  is  laid  down  to  be  the  law  by 
their  Lordships  upon  the  present  casei  Upon  these  grounds,  I 
entirelv  come  to  tbe  conclosioo  which  waa  eEpreased  by  the 
leanied  Chief  Justice,  who  assisted  your  Lordships  in  the  hear- 
ing of  this  case,  that  even  although,  upon  further  copsiderition. 
It  should  be  found  leas  easy  than  it  might  have  been  expected, 
to  reconcile  the  dicta  in  thoM  two  cases,  with  the  dicta  on  lb« 
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opposite  hand,  that  still  would  be  no  ground  to  justily  yoH 
Lordships  in  laying  down  the  law  as  the  eotitfsel  for  tiie  afpcU 
lant  bave  contended-  My  Lords,  I  tbereflire,  npon  thewlurit, 
remain  of  the  opinion  which  I  originally  expressed,  that  ibiir 
Lordships  bave  come  to  a  aound  and  accurate  eonelasioa  apon 
this  matter,  and  that  the  law  cannot  to  said  to  be.  that  hostvei 
preal  the  increase  of  population  in  a  psr^sh  may  be,  if  the  exist- 
lug  church  is  in  sufficient  repair ; — nsy,  if  it  is  not  in  sneli  diue- 
pair  that  it  would  be  easier  and  bietter,  or  as  easy  and  as  otU.  Is 
rebuild  i^ — in  no  case,  except  that,  shall  an  enUfgcmeiit  ol  tta 
cburch,  at  the  expense  of  the  beritora,  by  either  building  a  new 
church,  or  making  a  new  addition  to  the  old  structure,  be  •  nst- 
ter  of  right  on  tbe  part  of  the  church,  or  of  the  parish,  cictpt  in 
that  one  instance  of  the  dilapidation  of  the  old  building,  and  the 
neeessi^  occurring  for  inbstirniing  a  new  one  in  its  place.  My 
Lords,  I  am  perfectly  aware  of  tbe  objection,  in  point  of  prindple, 
to  which  this  position  of  the  law  of  Scotland  is  subject ; — I  sb. 
perfectly  aware  of  the  force  of  tbe  atgument  wbich  was  urged 
with  great  ingenuity,  and  with  great  strength  of  reasoning,  oa 
tbe  part  of  tbe  appellant.  It  waa  said  (and  I  agree  that  It  it 
difficult  to  evade  such  an  olisarvation ),  that  this  is  restitig  Ibe 
important  light  of  the  people  of  Scotland  to  tuffident  occodi- 
laoidallon  fur  religions  worship  in  thdr  churches,  not  upon  tha 
demand  for  that  accommodation, — not  upon  the  insufficienry  of 
the  accommodation  now  existing, — not  upon  the  importance  of 
that  right  to  them,  and  tbeir  great  anxiety  to  enjoy  that  righti— 
but  reatiog  it  upon  something  of  en  accidental  nature,  wbich  baa 
no  intimate,  or  substantial,  or  essential  connection  with  the 
matter  itself, — which  does  not  affect  the  demand  for  the  accooi, 
modation, — which  does  not  touch  ifae  supply  of  accommodatiaii — 
which  does  not  touch  the  importance  .of  tbe  accom  mods  [ion,  hit 
which  merely  goes  upon  the  acddent  of  what  state  of  repair  lb* 
eburcb  may  happen  to  be  io  st  any  given  time,  Iniomuch  tbit 
tbe  parish  may  have  outgrown  Ibe  church  in  population  beyond 
all  compsrison,  so  that  a  eburcb  capable  of  holding,  as  in  tU* 
caae,  eight  hundred  persons,  may  now  be  called  upon  It 


tion  of  one  hundred  and  twenty  thousand,  and  which  focmeHy 
bad  a  population  of  not  above  ten  or  twelve  thousand,  it  might 
be  said,  tbat  there,  although  the  population  has  increased  froa 
ten  thousand  to  one  hundred  and  twenty  thnutond,  and  still  bat 
one  pariah,  yet  you  never  shall  have  fur  that  population,  a  suft- 
deiit  room  allotted  in  church,  where  they  may  bave  tbe  beuefit 
of  divine  aervice,  till  it  happens  that  the  old  church,  suSdentto 
accommodate  only  ten  thousand,  is  either  tumUing  down,  or  has 
actually  come  down,  and  then  you  shall  have  a  new  church  built— 
not  for  ten  thousand,  but  for  one  hundred  and  twenty  thousand.  1 
feel  tha  force  of  tbe  statement,aQd  I  admit  that  this  principle  of  lbs 
law  of  Scotland  ia  liable  to  strong  remark.  At  tbe  same  lime,  tbe 
opposite  doctrine,  it  is  needleas  to  obeerve,  is  liable  to  remarks  of 
•  nature  asatroag;  because,  where  are  you  to  draw  the  liae? 
The  populadoti  is  constantly  increadng.  It  does  Dot  even  in- 
crease regularly.  A  great  part  of  commeidol  speculation  in  one 
tea- port, — a  great  increase  of  demand,  by  opening  a  new  channel 
for  trade  in  a  manufacturing  town, — a  sudden  cessation  of  bos- 
tilities,  and  the  reatoralion  of  peace,— or  even  sometimes  a  con* 
traiy  cause,  the  calamity  of  war,  which,  to  so  many  iotervsti  oC 
humanity  i*  most  pemlcioua  and  moat  fatal,  yet  ia  proverlnally, 
at  the  same  time  acddentaljy  uiefal  to  many, — Ihoae  ptnons  to 
whom  itianaeful  being  the  manufacturing  and  cammerdalpeonle 
of  certain  place*,  wbo  acquire  a  monopoly  of  certain  braDcbe 


monopoly  to  acquired.  So  that  instaikcea  are  to  be  found  in 
the  neighbourhood  of  tooie  of  our  great  commercial  and  monubc- 
turing  towns  in  England,  where  the  population  baa  mora  than 
doubled  in  the  course  of  eight  or  ten  years,  in  certain  nlLsgea 
which  have  become  Urge  manufacturing  towna.  And  thea  tbe 
church,  wbich  is  in  perfectly  good  repair,  and  quite  •nffideoi  to 
accommodate  the  people  formerly,  and  to  meet  iIm  denianda  of 
the  population  in  its  rormer  state,  becomea  wholly  inadequate  u 
meet  that  demand,  when  that  sudden  increase  tskea  place.  Arc 
vou  then,  according  to  the  doctrine  maintained  by  the  appel- 
lant, to  resort  to  the  Presbytery  to  libel  for  a  new  church — ilea* 


18St.l 


TO  liM  for  iddliiK  m  new  cburch  to  the  oM,  which,  b«  it  ob- 
Kired,  boirerer,  implie*  >  parttal  pulling  down  of  the  old?  Of 
eouiwit  baat  meant  thit  the  new  church  ii  to  be  witfaout-iide, 
tke  oM :  GoiMtquetttly  it  Impliei  the  taking  down  ihs  wall  of 
the  MtiMe,  wtiieh,  in  s  church  not  vety  ancient,  mar  be  an  op«r- 
atloo  of  Mne  risk,  and  I  will  venlare  to  lay,  in  nine  cmn  out 
of  ten,  in  baildiiigi  of  that  aotiditr,  and  of  that  kind,  would 
be  arteaded  with  w  much  riik,  that  it  would  almoat  alwayi  raiae 
tbeqneition,  wbettier.  If  thecburcb  tmut  be  extended  to  doable 
it*  (lie,  it  would  not  be  better  to  take  down  the  old  church  and 
build  a  new  one  ?  There,  ■■  the  population  bai  extended  dorii^ 
ten  ortwalre  yean  of  war,  MJt  Du)' (brink  bwk  to  iti  fonner 
■tate  daring  ten  or  twetra  jean  of  peace.  Then,  of  conne,  the 
Dew  bwlding  rcm^na  compwatiTeV  uwlea*  which  ha*  been 
elected  upon  tbe  tpnr  of  the  oceanoo.  Again,  my  Lorda, 
eren  wbeu  tbe  increoH  and  demand  for  aeat-room  in  moto 
gradual  than  in  tbe  cate  I  have  figured,  if  it  goe«  on  regu- 
larly, Bi  it  baa  gone  on  recently,  not  doubline  once  in  three  or 
four  hundred  yean,  ai  it  uaed  to  do,  but  doubling  once  in  twenty, 
or  thirty,  or  forty  yean,  then  there  muit  be  an  addition  to  the 
rhotth,  or  a  now  church  built  at  intervala.  almoit  every  ten, 
twelre,  or  fifteen  yean.  That  I  can  lee  no  warrant  for  wbat- 
erer.  It  appeara  tobeanartntrar^  doctrine  aMUOied  for  theocca- 
■ion,  and  to  anit  tbe  pnrpoae*  of  tbe  argument,  and  in  wbicfa  no 
reasonable  qualification  can  be  introduced  (wMch  goea  very  mncb 
■gidoitiiB  eziateDce  aaa  doctrine  of  the  law)  to  reconelleit  with 
good  aenae,  and  with  general  connnience.  Upon  tbe  whole. 
iheTefore,  I  am  of  opinion  that  the  prrsiure  of  the  ditBcnlty  ia 
not  all  on  one  side,  and  does  not  lean  and  bear  only  against  tbe 
doctrineupon  which  the  teamed  Judges  in  the  Court  below  have 
'"n  this,  and  in  tbe  Metbven  case.     Tbeotberaide  i« 
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proceeded  in 
liable  to  obj< 


imparison  of 
inese  iwo  oppwice  lines  of  Objection  ?  From  that  compariaoa 
there  resalta  tbe  remark,  that  [he  proper  quarter  t»  which  to  ap- 
ply is  the  Iicwislature,  which,  if  the  law  is  defectire  on  either 
und,  can  well  deal  with  the  defect,  for  the  purpose  of  supplying 
it.  which  i*  not  tied  down  to  adopt  tbe  one  principle  or  the  other 
principle, — either  beii^  pressed  with  almost  insuperable  difflmU 
lies;  but  wbichmi^,  thoogh  Courts  of  laweanoot,  without  being 
put  to  any  such  election,  adopt  so  mucb  of  tbe  one  aa  shall  be 
consistcDt  with  geneial  expediertey,  and  so  much  of  tbe  olber  aa 
shall  make  the  rale  taken  not  liable  to  tboae  great  objections. 
Consequently,  tbe  Legislature  )a  tbe  quarter  to  reaort  to  for  the 
purpose  of  supplying  the  deficiency ;  and  in  the  meantime,  your 
Lordships  have  onl^,  ia  your  judicial  cspadty,  to  administer  the 
law  aa  it  is,  and  which,  a*  it  ia,  appears  to  me  to  have  been  well 
decided  upon  by  thdr  Lordships  in  tbe  Court  below. 

Interlocotort  affirmed. 

Appdlanf*  Aulborities.— (I.)  Decretum  Oiatisni,  P.  3, 
XVI.  1,  53.  Council  of  Trent.  Seas.  21,  c  4.  Decret.  Qreg., 
L.  3.  T.  48,  de  Ecclesiii  edipcandii.  Launcelot,  Instit.  Juris 
Canonii,  Ia  S,  T.  la  Corvini,  Jua  Canonieuoi.  L.  2,  T.  2a 
Peekina,  de  Ecdetiis  reparandis,  e.  3.  CanooTii  DcGnitionia 
Ecclesiaatici,  L.  S,  T.  X,  Def.  300.  Van  Espin.  Jus  Ecclesi. 
astiram,  p.  2,  sec  %  T.  1,  c.  6,  and  Vol.  I.  p.  697.  Boehmet 
Jus  Ecde*.  L.  IIL  48,  71.  Gibson,  Cod  Eccles.  Anglican, 
Vol.  Lp.22a.  Bankt  I.  1,42.  Suir.  L  1,  14.  Wilkin's 
ConciL  Britun.,  L  601  and  618.  Uailes'  Annals,  III.  103,  uid 
VIL  341.  Cbalmen-  Caledonia,  1.  683.  M'Failane's  MSS. 
L  p.  S3,  and  aOi;  and  II.  p.  190,  SS4,£MBDd  932.  N.  k. 
Parochineris  of  Ayloun,  17th  July  1540 ;  Balfour,  p.  35.    Stat. 


M.  7013.  Eirkaldy.  25tb  March  IStiS;  M.  7914.  Stewart. 
QDih  November  ISSS;  Connell'a  Snp.  p.  56.  Dunning,  lOtli 
June  1807.  Forbes  on  Tithes,  p.  209.  CcmneU'i  I^sroch. 
App.  p.  8,  Session  P»ptn,  19tb  December  17B8,  Car- 
luke i  and  31st  June  1797,  Carnwatb.  Actof  Assembly,  1638, 
1647,  1700  and  1706,  Pardor.  L  IS,  10.  CreiS',aOtfa  Novem- 
ber 1781;  M.  7924.  Tingwall,  ±U  June  1787;  M.  7028. 
Connell'a  Sup.  p.  30.  Peterhead,  19th  January  ISO-2.  Cuoiiig- 
baroe,  12th  Uecember  1811,  F.  C     Maxwell,  lOlb  June  1810; 


Dow-B  Rep.  IV.  270.  I^rwick,  37tb  January  1890.  Metbfm, 
14th  May  1828.  F.  C  S.  0.  701.  Qreenock ;  Mor.  App.  w. 
Kirk.  No.  L  Brown's  Sup.  V.  p.  414.  Hailes'  Decis.  II. 
758.  Cod  Jur.  Eccles.  Anglican,  L  321.  Groves  b.  Parish- 
ioners of  Homsey.  lOch  June  i70a  Hsggart's  Rep.  L  188. 
(2.)  Connell's  Sup.  p.  27.  Maxwell  v.  Gordon,  lOth  June 
181S;Do<r-a  Appeals,  IV. 

Respondents'  Authorities. — (1.)  Census  I83E.  Chambers' 
Oaieteer  of  Scotland,  p.  805.  Conoell,  Sup.  pp.  38  and  121. 
Feteriiead,  S4th  June  1802,  House  of  Lords.   Campbetton   ' 


Duolop,  Paroch.  p.  22.  Kilmalcolm.  19tb  December  1890 1 
S.  &  D.  (a)  Cuningbame,  I2(h  December  181 1.  Hethveu, 
14tfa  May  1828.  (4.)  Rewit  d.  Whitehead,  17tb  November 
IS3B ;  S.  &  D.  Fraaer  >.  Mutland,  9tb  Mvrh  1884, ;  Shaw's 
Appals.  Halket  b.  Lord  Elgin,  9tfa  February  IB31 ;  Shaw. 
Second  Division. — Lord  Fallerton,  Orrtinary. — Spottiswoode 

and  Robertson,  Appellant's  Solicitor! Richardson  &  Connell, 

Respondents'  Soliators.— (J.  T.^O.] 


COORT  OF  SESSION. 

INNER-HOUSB. 

mh  Mag  1834. 
No.  315. — William  Smell,  Suipender,  v.  The  Glab- 

sow  GA»-LiaHT  Company,  Ckargert. 
Caution — Appeal  to  Circuit  Court — Expense* — Aparlg  kev'ing 
nfied  a  tvnd  efeantiim  for  parliei  enlering  a*  apptal  lo  IMt 
Ciixuil  Court,  engaging  "  thai  Ihey  tkauU  pmtcult  a<idJblloti 
up  Iheir  appeal,  and  limuld  annaer  aiuf  Uand  by  tke  judgmtnt 
of  the  taid  Circuit  C<iurl,  and  malm  payment  lo  the  puriuen  of 
whatever  (un  or  eumt  of  nvney  ihoald  be  found  due  la  them, 
after  diKuaing  the  taid  appeal,  including  the  eipenttt  of  Ike 
appeal,  if  any  awardedi  andfaiting  thrir  doing  »,  Ikttt  tke  Maid 
ffiUiam  SatU,  junior,  and  hit  foretaidi,  ihould  make  pagment 
tkertoffoT  Ihetai"  and  tke  Circuit  Court  iaeiiig  recalled  the 
inlerlaeutori  of  the  Inferior  Court,  and  rttniittd  to  thai  Courl 
lo  laJu further  proof  in  tke  cauMi  and  the  Inferior  Court  hmi- 
ing  agnin  dtctrned  againil  the  apjiellantt,  andjound  them  tiaHe 
in  expeniet,  including  Ik*  expeme  of  the  appeal — Held  thai  Ihf 
emliimtr  in  Ike  fppeat  was  not  liaiU  in  uiae  expenttt. 
Tbe  Gu-Ltght  Company  of  Glugow  brought  an 
action  before  tbe  Magiatrates,  agaioit  William  Kerr 
and  Company,  for  £\^,  9.  11.  aa  the  price  of  gas  sup- 
plied to  tnem.     In  defence,  Kerr  and  CompADy  main- 
tained, that  the  meter  which  meatored  the  supplf 
vras  inaccurate,  and  that  tbe  quantity  charged  had  not 
been  used.     After  allowing  a  conjoint  proof,  the  Ma- 
gistrates pronounced  the  following  interlocutor: 

■■  Finding  it  not  proved  that,  during  the  period  libelled,  the 
patent  meter  uaed  in  tbe  case  of  the  defenders  exhibited  tbe 
quantity  of  gas  furnished  as  greater  than  the  quantity  actually 
furnished,  from  any  defect  in  the  construction  of  the  said  ma- 
chioe,  or  from  any  improper  managemeDt  thereof  on  the  part  of 
tbe  pursuers,  oi  from  any  use  or  application  thereof  which  itwa* 
not  in  the  power  of  the  defendera  to  regulate  and  correct." 

Kerr  and  Company,  the  defenders,  then  entered  an 
appeal  to  tbe  Circuit  Court  of  Justiciary,  and  the  sus- 
pender Mr  Snell  granted  a  bond  of  caution  for  tbe 
appellants  engaging 

"  that  they  ilwuld  prosecute  and  fdlow  up  their  appeal,  and 
should  answer  and  Hand  by  the  judgment  of  the  said  Circuit 
Court,  and  make  payment  to  the  parsuen  of  whatever  sum  ii~ 


IS  of  money  should  Iw  found  due  to  tbem,  after  diseusaing 
....  said  appesi,  including  the  espenses  of  the  qipeal,  if.  any 
Birardcd ;  and  failing  their  doing  lo,  that  the  said  WiDiam  Sitcl^ 
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tMiir 


When  the  appeal  came  to  be  heard.  Lord  Meadow- 
bank,  who  presided  in  the  Ctrcnit  Court,  pronoonced 
thii  interlocutor,  16t)i  September  1831 : 

"  Ordered  and  idjadged  that  tbe  Mid  tDterlocnton  h»,  taid  At 
Mmg  ue  bercbf  recalled  Hoe  iiaiit ;  uid,  before  fuilbcr  uswer, 
remit!  tbe  cmm  back  to  tbe  Muriatratei  of  Olaigow,  witb  in<- 
■Cructiaiu  (o  remit  tbe  aame  toDr  Tboma*  TbomaoD,  wboia 
Uling,  to  Dr  WUliani  Meiklebam,  both  of  Ola^ow  CoUtgt,  to 
iiupect  and  prore,  at  the  defeoden'  innki,  die  gu-nwtcr  ^Mcd 
hf  the  purwien  in  M^d  work*,  and  which  waa  sied  for  mMaDna{ 
tbe  gn  tupplied  tbereto  t  and  to  report  bia  opIraoD  on.  tin  »»• 
minej  of  tbe  said  meter  aa  ■  msaaara  of  the  ffsi  pMtiiiB 
tbtougbit  to  tbe  laid  works;  witb  power  to  the  sudDrTbomai 
Tfaonaon,  whom  failing,  to  the  nXi  I>r  William  Heikleham,  in 
raw  ha  ibonld  see  it  neccnarjr  for  tbe  parpoae  of  tbii  ioTeati- 
ntiOD,  alao  to  inapect  and  try  the  «aid  meter  detached  from  the 
defenders'  works,  and  other  nietera  formed  upon  the  laid  princi- 
ple and  conBtructJOD,  and  bj  (be  game  inanaf■c^tB^e^,  and  make 
Inch  eiperimenti  on  the  eame  reBpeetireljr  ai  he  shall  think  lit, 
and  10  report  bii  opinion  thereon,  u  accurate  iodieacon  of  tba 
gai  paaxing  through  them  ;  reserring  all  queationi  of  cxpenwa, 
and  remitting  to  rhe  Magiitrate*  to  proceed  &tther  »i  the; 
ihall  ice  proper  and  JDst,  with  power  to  iward  to  eidier  part; 
the  expense*  of  this  appeal,  m  well  a*  the  other  expenaet  of 

An  inepectioit  and  report  were  aecordingljr  made 
by  Dr  ThomMn,  after  whieh  the  Magictratea  adhered 
to  their  preTtona  iotarlocntor ;  dacemine  in  tenni  of 
the  libel,  and  finding  the  defender!  liable  in  the  ex- 
penies  of  proceia,  indading  the  eipenae*  incorred  in 
the  Court  of  Appeal,  ataonnting  together  to  £26,  lOa, 
For  payment  of  this  tnni,  Kerr  and  Company  harins 
become  bankrapt  daring  the  depettdence  of  tbe  appeal, 
the  Ga*  Company  charged  Sneli,  who  aiupendM,  on 
the  groonda,  inter  alia — I.  That  tbe  charge,  aa  hariog 
been  given  on  a  decree  of  the  MagUtratea  of  Glangow, 
ia  not  warranted  to  any  amoant  oy  tbe  terma  of  the 
bond  of  cautionary  iabMribed  by  the  in^pender,  which 
relates  ezdutirely  to  the  judgment  to  be  pronoonced 
by  tbe  Circnit  Court  of  Appeal. — II.  That  auppoeing 
that,  under  the  circumatancea  of  the  caie,  the  termi 
of  the  bond  might  have  warranted  a  charge  for  the 
expeniaa  of  procesa  incurred  prerioui  to  the  date  of 
the  appeal,  aod  for  tbe  expenies  of  the  appeal,  the 
charge  cannot  powibly  be  tupported  to  the  extent  o^ 
the  expeniea  incarred  in  the  Inferior  Court  iuhae- 
4oent]y  to  tbe  date  of  the  nppeaL 

The  Lord  Ordinary  ordered  oaaaa  to  the  Second 
Diriiioo,  who  directed  them  to  be  laid  before  the 
other  Judge*  for  their  opinion.  Tbe  following  opi- 
nions were  delivered : 


bOiidgraDtad  ia,  that  tbe  prind|Ml  partiaa '  iboald  amwer 
Ml  itaad  hf  tba  jeigiaeat  of  the  dreoit  Court,  aitd  thoald 
■afce  p«;meot  to  ut  conpliMiwn  (tbe  Oaa  Companj)  of  what- 


be  br  that  Coort  awarded.'     The  obligation  of  the  paraea  b; 
''''*'*         '  dpal  partiaa '  iboald  amwer 
I  Circnit  Court,  aitd  thoald 
~  my)  of  what- 

.    o  them,  after 

discnMing  the  Mid  apMtl,  Inelading  the  espenae*  of  the  appeal, 
tfanr  awarded  1  and,  (atllDgtbetrdoing^o,  that  the  hM  WUHam 
SbcII,  junior,  and  Ma  forearida.  thoald  make  parment  thereof 
Jar  then^'  Whatever  tm  be  held  to  be  the  effwt  of  luefa  an 
re  of  opinioil,  that  the  bond,  though  aomewbat 
"   It  be  held  to  be  of  the  tama  fore*  and 


iotpott  with  tbe  MTwi^  reqidrtd  by  tba  StatHie,and  atMni 
becaaae  tbe  party  bad  bo  right  to  demand,  and  ih*  Court  bad  b» 
power  to  rei)uirc,  any  other  or  more  eitcnaJTc  wcnriij.  Bit 
we  an  alto  of  opinion,  that,  in  touod  coottiuctiini,  ihe  bond  if, 
in  prnat  of  (act,  aa  oUigation  ia  term*  of  the  Staialt,  aud  on- 
thins  more.  Tbe  judgment  from  which  the  appeal  vas  iiltcB 
to  the  Circuit  Court  was  a  jadgment,  finding  the  muenaliMl 
■tatedin  defence  not  to  be  proved,  and  therefore  rrpclbng  tbe  ds 
fence,  and  decerning  ^ainil  the  defeaden,  Kerr  u>d  Confan^ 
in  terma  of  the  libeL  Tbit  jodgmtat  had  been  pnxiainetd 
upon  a  proof.  The  judgment  proDooDced  by  Lord  Headsw. 
bank  upon  tbit  appeal  ilid  »M  nffirm  the  judgment  ef  the  M*. 
gittMtei  appealed  from.  Neither  did  it  M  the  appelUalt 
Gable  in  any  expenaea,  nther  of  the  procM*  or  of  the  affvi, 
jtfltr  diteumnf  lAr  apjital,  the  jadgOMnt  was  one  by  which  the 
whole  interiocutots  were  '  rieaOti  kec  Uatit ,'  i»d  befcre  a, 
iwer,  the  case  wt«  remitted,  with  instnictiona  to  the  HtpUnlta 
to  remit  the  matter  to  Dr  TbontoB,  whom  failkag  ic  Dt  Ueikk. 
ham,  of  Glasgow  College,  to  iQipeet  the  gM-mcier,  and  rrpon 
on  the  disputed  mstlsr  of  fact,  rcscrvingall^ueatiDasofe^ciHa, 
and  to  proceed  fsrtber  aa  they  abonld  see  juit,  ■  wilh  power  to 
award  to  either  pwty  the  exprnret  of  thit  ^peal,  u  veil  u  tba 
other  clpeasei  of  process.'  It  vpeara  to  ns,  that  tbe  eftcl  rf 
this  judgment  was  cleatlf,  in  the  fiitt  instance,  to  laatun  the 
appeal ;  because  it  not  only  implied  thtt  the  Judge  who  tn- 
nounccd  it  waa  not,  prepared  to  affirm  the  jodgnent  of  the  Ha. 
gistmtea  on  the  proof  hicbeno  taken,  but  actually  rtniUi  the 
interlocutort  applied  from,  and  laid  the  caae  open  to  a  aew 
and  entirely  different  course  of  inTeadgMioo.  And  thia  baag 
the  effect  «f  the  judgment,  we  are  of  t^inion,  that  no  mm  3l 
DKoiey  were  thereby  found  dne  by  the  appellants  or  tbrir  can> 
tkHier,  and  that  no  expenses  were  therebr  awarded  ^bM  thcnb 
The  appellaott  wera  bound  to  antweraadaUdeby  tbajndgSMat, 
so  far  as  it  recaUed  tbe  inteiloculon,  aud  appointM  theatw 
inretdgation  before  antwcr.  Bat  there  was  no  judgment  of  the 
Circuit  Court  binding  them  to  pay  any  iiun  of  mooey,  titberaa 
tbe  debt  clainad,  or  as  expenses.  We  are  therefore  of  opinitn, 
that  tbe  obligation  of  Mr  Snell,  tbe  canCioneT,  was  fiUly  satiiBtd 
and  exhauttc<^  when  that  judgmeat  of  tbe   Cirrait  Court  «" 


after  proieruting  the  new  inrestigation  in  obedience  to  the  te. 
mit  It  would,  in  our  apprehension,  lead  to  the  mint  prrple^ 
consequences,  to  admit  of  asj  sitcb  ezlcnuon  of  the  obUptio*. 
Tbe  ca*e  might  bv  litigated  for  year*  in  tbe  Inferior  Conrt.  b 
might  be  taken  a  second  time  to  appeal  toanolber  Cirvuit  ConKi 
in  which  appeal  a  new  cautioner  would  be  required ;— it  miithl 
even  be  edrocalvd  to  tbe  Court  of  Session,  and,  after  Isog  S^ 
cuation,  appealed  lo  the  House  of  Lords;  and  it  wouU  bt  a 
■tnnge  reiiiU,  if  ch«  cautioner  in  this  simpleaaatter  of  anapptal 
to  the  Circuit  Court  should  be  held  liable  for  all  the  riiMXe 
consequences  of  the  nccrii/ii/sppeal,  by  which  the  inlerloentor* 
were  recalled,  and  the  remit  for  lartber  inqniiy  made.  It  wonld 
make  a  state  of  tbe  law  on  such  obligatiens,  which  would  render 
it  rerj  unsafe  for  any  pmdeat  man  to  grant  such  a  bond,  asd 
hardly  patiible  for  the  partiea  ia  snch  cmm  to  obtain  cavlioners 
at  alL  But,  although  theae  difficultia  appear  to  u«  to  be  of 
aarions  magnitude,  we  are  of  opinion,  altngetber  Ittdependeat  rf 
tbem.  that,  in  point  of  principle,  neljher  the  terms  nor  the  Ur 
import  of  SBcb  a  bond  of  caution  will  admit  of  the  eonatracllM 
maintained  by  the  chargers.  A  distinction  is  pointed  at  in  tb* 
papeiB,  between  the  claim  for  the  principal  debt,  with  th«  es- 
penae*  incufred  before  tbe  appeal,  and  the  expenaes  of  ihesBptsl 
itself,  arvd  tba  expenses  incurred  afttr  Itt  jK^gmtnt.  We  da 
eertdnly  think,  tbtt,  witb  regard  to  tba  latter,  it  would  be  p^ 
caiiarly  nnjatl  lo  bold  the  cantjoaer  to  be  answetaUe  for  tb^ 
Bat,  aa  our  opioiOB  Is,  that  the  ctationer  eanaat  be  at  all  «^ 
JBctcd  in  any  port  of  tbe  claim  of  the  chaf|«fa,  wa  do  aot  ihiak 
It  necetaary  to  «itar  partiealariv  into  that  diatioetioa.  We  oh- 
Mrrr,  that  a  ^ucation  ia  also  raised  at  lo  tba  power  of  tbe  Gir>- 
eoit  Court  to  dclegilc  to  tbe  Infhrior  Judge  tae  power  of  deter, 
mining  the  qaestion  at  to  the  expenses  of  the  eppeaL  Perhaps 
there  may  ba  doubt  on  tbe  point,  the  jurisdiction  belag  strteuy 
statutory.  Bat,  in  the  new  which  we  take  of  the  prcacnt  casct 
we  think  that  tbi*  it-a  poiu  noc  at  d)  Maicrial  to  the  dccidaa 
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ofib  For,  mpporing  AM  th»  Jndgai  on  Cimiit  hare  thit 
pownv  ID  thi  nine  manner  is  the?  certainly  have  poncr  to  r«- 
■it  tbt  DMriti  of  tbe  c«m  for  furtber  trial  and  dUenaiioa,  ihe; 
<an  «ply  do  fo  M  btlwitK  lie  proptr  parliti  to  lit  nM  Ai  l*t 
Infirior  Court,  And,  B(  tbej  maj  learc  tbe  gepenl  f  xpeniwa 
of  the  procea*  to  be  detartnlned  acrording:  to  tbe  nliimate  reinh 
of  ibc  procMdlnga,  perbapa  they  nw)' be  also  entitled  to  dele- 
pte  the  power  of  aWardin^  tbe  expeirae*  of  the  appeal,  aa  part 
of  tbe  whole  expense  created,  againit  th«  party  at  laat  f«anil  ni 
be  in  the  wrong.  Bnt  thii  taa*  really  no  connerlion  with  the 
obligation  of  tbe  rentioner.  At  tbe  dnle  of  the  jiidgnKnt  im  ibe 
appnl,  it  wai  Msreely  poasible  that  eoatt  ecniM  be  gliap  i^afmf 
the  ippellanta,  while  tbe  interioeuton  sppcaled  from  were  Ic- 
taally  recalled.  Tbe  only  quertion  VKut  have  beeir,  whether 
they  ihould  be  given  (•  the  appellanta.  But  Tubkcrreaittoiu. 
Tberc  (•  no  joi^meDt  of  tbe  Cimiit  Court  upon  the  riHiiD  tbe 
one  way  or  tbe  other  [  and,  tbererorc.  there  ii  nothing  wbicb  the 
cautioner,  by  bi*  boiri,  It  bovnd  to  pay  or  to  answer  for.  In 
genenl.  we  are  Indineii  ttr  think,  that  much  of  (be  efror  in  the 
■rgawmt  of  the  cbargera  ariiei  from  con  rounding  the  lituatlon 
ef  tbe  cautioner  with  that  of  tbe  pHnripal  paitiei.  Tbe  latter 
nnist  stand  by  n/f  (be  amaecpieneea  of  any  competent  judgment 
of  the  Circmt  Court,  independent  of  any  bond.  Bat  the  for- 
mer interposee  bii  lecurity  only  for  arte  limiltd  and  dcfirttd  pur- 
pau.  When  that  is  antwered  hia  obli^tion  eeasel.  fie  is  not 
■  Molloner  for  alt  the  contingent  reoulta  which  may  be  said  (o 
■pnng  out  of  the  appeal,  Chough,  In  fact,  produced  by  the  imper' 
feet  Ktiteofthe  evidence  on  whirb  tbe  Magig  tra  lea  at  Snt  de- 
cided ;  thst  ii,  by  what  muit  be  asimned'  to  be  the  just  grounds 
oflheappeaL  He  is  limpty  liable  lo  implement  the  judgment, 
ifiny  judgment  against  the  appeal  shall  be  pronounced,  or  any 
sums  shall  be  thereby  swarded,  tf  no  Eucbawaril  shall  be  given, 
the  esse  most  rest  as  it  was  between  the  principal  partiee,  and 
eicb  muAt  take  bis  own  risk  of  tbe  subscQucnt  proceedings. 
And  we  see  no  difficulty  in  the  circimstance,  that  the  case  mny 
be  certified  to  tbe  Court  of  Session,  or  to  the  High  Court  of 
Justiciary:  That  is  in  terms  of  the  Statute)  and  tbe  judgtoent 
>•  itill  the  Btatntory  judgment  on  Ibat  appeal." 

Lord  Craiglr, — "  I  rrgnt  that,  after  full  conniAersdon  of  the 
opiniona  already  given,  I  cannot  ^tb  my  assent  to  them.  J 
bumbly  think,  cbic  in  such  s.case,  inquiry  should  be  made  as  to 


tned  hsd  been  formerly  followed  in  tbe  city  of  Qfasgow  1*  not 
difpDted,  and  if  such  was  the  prevailing  usage  in  other  places,  I 
should  be  of  opinion  tbii  it  ought  to  remove  all  doubt  tbat 
nigbt  otherwise  arise  as  to  the  import  of  tbe  dame  in  Ibe  Act 
of  Geo.  II. ,  referred  to.  It  has  been  aaid,  that  optima  tegii  inter:- 
practntMtfula,  tmiio  giviageftct  to  an  enactment  passed  nearly 
a  century  age^  it  is  reasonable  to  inrar  from  tbe  former  usage,  if 
uiiifonD  or  nearly  ao,  tbat  when  the  form  was  fiirst  adopted,  the 
opinion  of  tbe  frsmefs  of  the  enactment,  or  of  eminent  law- 
yers at  tbe  time,  had  been  tsken,  for  eapreaslng  dearly  what  was 
truly  intended.  But  holding  the  words  ot^^ed  to  pro  nen 
ttriptit,  still  considering  the  SutMe  m  a  remedial  one,  thera 
teems  enoBCfa  to  warrant  (he  claim  now  made.  I'be  party  taking 
tbe  appeal  is  to  lodge  a  bond,  wilb  a  sufficient  cautioner  for 
tnawering  and  abiding  by  the  judgment  of  tbe  Circuit  Court, 
and  for  paying  cnsta,  if  any  shaU  be  by  tbat  Court  awarded. 
But  this  must  include  all  coats  which  are  sanctioned  by  tbe 
authority  of  the  preaiding  ^dge.  If  he  bad  decerned  for  the 
coats,  as  they  abould  be  taxed  by  tbe  auditor  or  clerk  of  Coart, 
lurely  the  mm  so  taceitained  would  be  exigible,  although  not 
immediately  appearing  from  the  toterlocator  as  subscribed  by 
him..  So  In  [iroceases  of  advararion,  it  is  usual,  and  thought 
quite  competent, .  to  remit  with  instructions,  if  tbe  Lord  Ordi- 
nary thiniii  fit.  to  give  a  decree  for  expenaea  which  have  been 
incurred  in  the  Court  of  Session  as  welt  as  those  in  tbe  In. 
fecior  Court — a  decree  for  the  costs  of  an  appeal  must  include 
Ibe  whole  costs  that  are  the  necesaarv  consequence  of  the  appeal, 
if  no  exception  Ji  made.  The  rtsuft  of  an  opposite  determina- 
tion appears  to  he  inconsistent  with  justice,  and  with  (be  protm- 
ble  intention  of  the  Legislature.  It  would  compel  the  Judge,  in 
aveb  a  ca*e  at  tbe  prcaent,  to  tefuie  a  farther  proof,  which  be 
thought  neetssary,  or,  by  aathoriting  nlteriot  proceedings,  to  de- 


prive lb*  otherwise  aUrcenful  party  of  bis  claim  for  expCBtea, 
altbougfa  justly  due,  and,  in  this  instance,  Ctr  exceeding  tbota 
Binns  whieb  gave  rise  to  the  dispute.  After  all,  I  must  express 
a  doubt  how  far  tbe  suspender  can  now  be  allowed  to  object  to 
the  terms  of  the  bond  subscrihed  by  him.  He  may  have  done 
ao  from  an  error  which  then  prevailed  ;  but  stilt  tbe  error,  if  there 
was  any,  must  have  arisen  from  ignorance  of  tbe  public  law,  and 
is  not  imputable  to  the  charger,  who  was  not  present  at  the  pre- 
paration of  the  bond,  and  who  had  a  right,  from  the  tenor  of  it, 
to  apply  for  such  a  judgment  as  wis  obtained.  In  this  course, 
it  will  be  obserred,  the  suspender  continued  until  the  whole 
mischief  waa  done.  If  be  had  objected  before  adhibiting  bit 
subscription,  or  before  a  decree  had  been  obtained,  not  only  tbe 
greater  part  of  the  expense  would  hare  been  saved,  but  the  char- 
ger might  have  escaped  the  k>sa  alterwards  arising  to  him  from 
the  bankruptcy  of  bis  dcbton.  At  this  time,  the  suspender's 
remedy,  if  any,  must  be  by  an  action  against  his  own  agent,  who 
rtould  have  prevented  him  from  subscribing  the  bond  in  tbe 
tame  terms.  It  might  be  also  noticed  that  the  terma  were  not 
contrary  to  law,  although  perhaps  not  neeessary  for  attaining  tbe 
olgect  which  be  bad  in  view." 

When  tbe  eaie  came  to  be  advised  with  these  op'i- 

Lord  Jtutict-Cierk  observed,  that  if  the  opiniont  detirered 
by  tbe  majority  of  the  Judges  could  be  viewed  as  laying  down  a 
general  principle,  and  not  as  merely  applicable  to*  tbe  peculiar 
circumstances  of  this  case,  be  for  one  would  hesitate  extremely 
in  Bstenting  lo  it.  He  could  not  su|^M>se  that  the  Judges  meant 
in  the  least  lo'laletfere  with  tbe  ordinary  rules  of  law  and  prac- 
tice in  regard  lo  such  obligatians.  Here,  to  a  certain  effect, 
the  appeal  waa  successful,  as  the  interlocutors  were  reciilled,and 
hefoTt  fttrlhtr  ontietT  a  new  proof  was  ordered.  In  all  similar 
cases  it  would  be  necessary  to  introduce  this  reservation,  by  io- 
aerting  the  words  "  before  further  answer." 

Lord  Meadoiebtmt  fully  eoocurred. 

The  Conrt  (24th  May)  then  mBpeDiIed  tlie  letters 
timpUciter. 


and  R.  Etlia,  W.9.,  AgenU.— Mr  Thomson,  Clerk:— [ir.ff.i).] 


29lh  Maif  mSl. 

Na.  316.— Patrick  Hotchison,  Parmer,  t7.  May 
Sophia  Stbwabt  Richardson,  Defender. 

Process— Con  sistori  si— Proof— &rU,  tAnt  in  an  aclloii  ef  4i- 
Boret,  lAs  oppoiile  parly  musJ  befumiiied  with  a  lit  ofvUneati 
befire  proeetding  vilh  Iht  proof  btfarw  the  cenmiuarj/  eaami- 

The  pnrtaer  brought  an  aelion  of  divorce  againit 
the  defender,  on  the  ground  of  adultery.  The  cue 
wat  remitted  to  the  Commlsgaries  to  take  »  proof. 
The  defender'a  ag^nt  objected  to  the  witnewes  Iwing 
exABiiited,  that  ha  had  not  been  fornisbed  with  a  liai 
of  the  wkneMM  propoied  to  be  adduced.  The  com* 
miuarj  ezaminator  i^loired  the  proof  to  be  |akeni 
and  to  be  aealed  pp  in  retentit,  lohject  to  the  orden 
of  the  Court  of  SeuioD,  to  whom  he  reported  Iho 
point, 
thst  k  msj  be  determined  by  them  whether  tt  is  neeesM)^  foe 


The  Coort,  on  the  report  of  Lord  Fullerton,  found 
that  the  defender  rouil  be  furninhed  with  a  list  of 
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witnenes,  and  ordered  the  deposition!  to  be  cancelled, 
and  tbe  proof  to  be  taken  orer  again. 


S9lh  May  1831. 
No.  317— Poor  Mary  Bi.*CK  &  Others,  Purtuen 
and  Bespondenls,  v.  Robert  Hardib  &  OrHSRa, 
Defenderi  and  Advocalon, 

Contnct — Construction — Clauie — 4  party  tasing  entered  into 
a  contract  to  drait  it  commonty,  on  condition  of  receiving  a 
certain  juih  uf  money,  and  having  riskl  to  work  and  nil  lie 
marl  in  Iki  landi — Circvmitaiicti  in  vAi'cA  held,  Ikat  he  iad 
no  right  to  wort  Ike  marl  a  number  of  seari  after  the  eipiry  of 
the  period  of  icAi'cA  he  awi  taken  bound  to  Aom  Me  drainage 
cotniilrlid. 

The  facts  of  thii  case  will  be  foand  in  the  follovlng 
ioterlocntor  of  the  Lord  Ordinary : 

"  Ith  Februarj)  1834. — Tbe  Lord  Ordintry  fairing  hctrd  par- 
ties' proeunton  tnd  considered  Ibe  cloaed  recon).  and  the  rtriuui 
proceedinfi  in  the  Inferior  Court,  together  with  the  tetter*  of 
■drocition,  ab  cantingenliain,  at  the  defender'!  instance  againit 
the  pdraueri,  of  CDnsent,  holds  (aid  adrocation  aa  repeated  in 
thia  action :  Finds  that  in  June  1802,  a  contract  wa»  ent«red 
into  between  tbe  defcniterg  and  Donald  Gumming,  for  draining 
tbe  Beny  Mow:  Finds  that  the  benefit  of  (his  contract  was 
communicated  lo  the  late  John  Black  bj  a  aub-contract  between 
him  and  Cumwing:  Hnds  that  tbe  said  original  contract  pro- 
ceeded on  tbe  recital,  that  the  defenden,  the  proprieton,  had 
entered  into  a  aubmiMion  for  draining  and  dividing  the  common 
lands,  including  this  moaai  Finds  that  the  said  coniract  pro- 
vides, that  it  should  be  eieeuted  on  or  before  Whiliunday  1803: 
Finds  that  the  said  contract,  iKsides  stipulating  a  moncf  pay- 
ment oF  £787.  7.  5.  Sterling,  to  the  contractor,  declared  that, 
as  an  additional  consideration,  the  said  Donald  Gumming  should 
have  ri)ibt  to  the  whole  mirl  that  mar  be  found  in  those  parts  of 
the  saicl  commont]-,  railed  Peairig  Bog  nnd  Xiillle  Locb,  to  be 
vTought  and  takten  out  at  bis  own  expense,  and  sold  to  tha 
country  in  general,  for  such  price  as  be  sfaall  find  reasonable  : 
Finds,  in  respect  of  Ibe  nature  of  the  right  itself,  and  tbe  object 
of  the  parties  in  draining  the  said  lands,  as  declared  in  the  con- 
tract, that  tbe  conlracton  were  not  entitled  to  continue  the 
working  of  marl  to  an  indefinite  period,  but  were  bound  to  make 
good  tbe  consideration  afTorded  to  ibem  in  that  wa;,  if  not  before 
Wbitsundsf  1S03,  the  p«riad  fixed  for  tbe  completion  of  the 
contract,  at  least  within  some  reasonable  period,  consistent  with 
the  profeised  object  of  the  prcprietors  in  draining  tbe  moss  for 
tbe  purpose  of  division  :  Finds  that  although  the  period  fixed 
for  the  completion  of  tbe  contracl  was  Whitsunday  1803,  it 
was  not  completed  in  the  year  1806;  and  finds  it  admitted  that 
Black  continued  to  work  and  carry  away  marl  until  December 
]n06:  Finds  tbatin  Deeember  1806,  an  application  was  present- 
ed to  tbe  Sberiff  of  Roxburghshire,  by  tbe  factor  for  the  defen- 
ders, the  proprietors,  selling  forth,  that  Black  and  Cumming 
had  failed  in  performing  the  contract,  and  prayii^  for  an  inter- 
dict against  further  removal  of  the  marl :  Finds  that  an  interdict 
was  accordingly  granted,  and  that  afterwards,  on  January  tbe 
3th,  1808,  the  Sheriff  found  that  the  contract  had  not  been  im- 

Elementeii  by  the  derenders,  and  ordained  tbe  parties  mutually 
>  name  persons  to  give  in  a  joint  report,  regarding  tbe  fuantum 
of  damages  sustained  by  the  pursuers:  Finds  tlut  afYerwards, 
on  the39(h  of  March  1808.  the  Sheriff  found  that  Cumming  is 
tbe  only  person  to  whom  tbe  pursuers  are  entitled  to  look  for 
the  fulfilment  of  the  coniract ;  and  therefore  approves  of  the 
rominstion  of  ATr  Swan,  (a  person  appointed  by  Cumming  and 
the  deferlSers).  whose  reports  will  settle  the  disputes,  as  far  as 
tetjiects  ihvn  ;  rcRerving  to  Mr  Black  afterwards  to  institute 
such  action  against  Mr  Cumming  as  he  may  think  fit,  in  conse- 
quence of  Ibe  assignation  of  the  contract  to  him :  Finds  tbat 
nothing  was  done  under  (be  relerence  to  Swan,  but  that  no  fur- 
ther st^pi  were  taken  tgr  Black  for  removing  the  interdict,  or 


tii.r 

biinging  tbe  above  interloentora  under  reriew :  l^nds  tlac  tbt 
common  was  finally  diride4  in  tSIO:  Finda  that  allbootli  ts 
interdict  ma  applied  for  and  obtained  in  tbe  year  tBU.  b; 
Black  against  Mr  Brace,  then  in  right  of  one  of  the  sbam  of  the 
common,  which  proeass  ma  never  btoa^t  to  a  eloae,  aodt- 
mand  was  ever  made  by  Black,  or  those  in  his  rubt,  agsintt  ikt 
present  defender*,  tbe  body  of  Ibe  pn^tletora  who  b^  enlitcd 
into  Ibe  contract,  since  tbe  year  IM6,  tbe  data  af  tbe  aWtt 
quoted  interlocuton  of  tbe  Sheriff,  till  the  yeu  183D.  wkca  tUs 
present  action  was  raised :  f^nd^  that  uDder  the  cirouMtsaRS 
above  set  forth,  and,  in  particular,  tbe  period  during  vrtiich 
Black  actually  worked  tbe  marl,  Ibe  change  of  eirrum<laiia* 
effected  by  the  draining  the  common  in  I8I0.  and  his  fiiluri  i* 
prosecute  his  claim  in  due  time,  after  tbe  interlocutors  gf  llw 
Sheriff  in  1808,  all  claim  at  bis  instance,  under  the  cIsum  of 
tbe  contract  libelled,  is  now  excluded  and  at  an  end;  and,  that. 
fore,  and  In  Ibe  ordinary  action,  sustains  the  defences,  s^ 
aoilzies  the  defenders,  but  finds  no  ezpenaee  dee,  wA  dertns. 
And  in  the  advocation,  advocates  the  cause  i  prohibits  sad  dis- 
charges, in  terms  of  tbe  original  application  to  tbe  Sbeif; 
declares  the  interdict  pcrpeuwl,  and  doecm.' 

The  paraner>  recbumed  : 

Lard  Balgrm/. — The  whole  qoestian  rdatet  to  the  meaninf 
of  that  ctnUract.  Jf  you  interpret  it  In  one  way,  it  is  msoa 
and  common  sense:  If  you  interpret  it  in  a  different  wsj,  il  ii 
neither  the  one  nor  the  other.      Can  any  one  suppose  s  Mt  of 

Eroprielora  entering  into  such  a  contract  as  that  contended  Isr 
y  the  punuers,  the  effectof  which  would  have  been  permutil- 
ly  to  diminish  the  value  of  tbe  sbarcs  to  be  alloted  tP  the  cob. 
mon  proprieton  In  tbe  division  ?  1  can  very  well  undentsoj 
that  the  person  contracting  to  drain  a  moss  might  be  silondto 
take  the  marl  during  bis  operations  in  part  payment ;  but  I  as- 
not  conceive  that  this  right  could  be  intended  to  last  subseqixnt 
to  the  expiry  of  that  contract.  If  the  contractor  was  to  bsii 
all  the  marl  in  the  lands,  there  must  have  been  a  lease  of  It  is 
bim  ;  and  according  to  the  pursuen'  view,  it  would  hare  bcess 
lease  which  had  no  isb. 


FiraC  Division, — Lord  Ordinary,  FuIIerton Jet.  Csrljls; 

John  Davidson,  S.S.C.,  Agent.— ^f<.  D.  M'Neill  and  Bsillic; 
Alexander  DougUs,   W.S.,  Agent.— Mt  Bell,  Clerk.— [G.i>.] 


S»^  Mag  1U34. 

No.  318.— Alexander  Smith,  Punutr,  v.  Mrs  AxM 
M'Betu  or  Ladder  &  Otberb,  D^endert. 

Process — Res  Judicata — Multiplepoinding — Htld  that  a  detnt 
ofprefirenfe  in  a  mulliplepeinding,  pronounced  in  abtma,  M> 
not  a  re*  judicata,  tut  might  he  opened  vp  (y  a  reduction,  n^ 
yeari  ajtenoardi,  at  the  intiance  ^  a  party  teho  had  app4ttri 
end  trntKCcettfuflj/  repretenltd  againtl  tlie judgment  afut  U  m 

Legacy.  Vesting  of-— Confirmation — Forrign — A  le^aitr  eh 
hail  been  abmul,  hut  who  died  in  Scotland,  haaing  Uft  a  will,  if 
which  he  appointed  hit  executon  topayower  the  annual  proca^ 
of  bit  moeeable  properi]/  titualed  in  Demeran,  to  hvtjtibereii 
mother  during  their  tieei,  and  at  their  dealhi  the  principal  »"■ 
to  be  divided  amongil  hit  bralheri  and  liilen ;  and  a  purciirr 
■a  Demerara  having  granted  bond  lo  one  of  ike  cnniiin  sli 
Tended  in  Scotland  for  the  price  of  the  ptoperij  mid  la  *!■: 
hit  Ihe  executor,  although  he  drew  the  inlertil,  and  paid  ii  w 
in  lermt  of  the  uHI,  newr  having  realised  the  principel  lun— 
Held,  1-  That  the  iharei  of  tvTo  of  Ihe  leUatar'i  brolien,w*i 
predeceaied  tlie  lifireHteri,  veiled  in  tirm  a  morte  teststoris.— 
//.  That  ai  the  fund  wai  not  a  Scotch  fund,  a  profmlimtf 
these  iharei  neUed  in  one  of  the  teitatar'f'iiMleri  who  lamwil 
her  brolhert,  and  trantmilied  It  her  next  s/'  kin,  allheuili  ihi 
had  died  before  the  liferentert,  wilhaul  having  expedt  any  no- 

The  late  Dr  William  M'Beth  wai  bom  and  ed*- 
cated  in  Scotland,  but  went  in  earljr  life  to  Demenr^ 


1831.] 
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where  he  prutifed  for  lome  ymn  h  a  medical  man ; 
and  haTtng  realited  a  imall  fortase,  he  retamed  to 
this  cuuntrj'  in  the  bwiDning  of  1797,  with  the  iaten* 
tion  of  marrying  a  Iniii  Bdwarda  of  Edinburgh,  to 
whom  he  wai  eng^ed.  He  died,  however,  at  Cro- 
marty in  October  1797,  leaving  a  will  in  the  Engliifa 
form,  dated  the  7th  of  ^at  month,  by  which  he  named 
Metsra  Ichabod  Brtnh,  Robert  Gordon  and  George 
IngliR,  to  be  hi*  execnton.  The  difpoaitire  part  of 
the  will  wai  in  theao  term< : 

"  It  i»  my  will  ind  derire  tbaC  *I1  my  iUtci  be  wild,  u  loon 
41  nMT  be  cenrenient,  and  that  the  procndi,  after  p*yi°g  all  niy 
jnit  delits,  together  with  Uiy  DOntM  eriiing  from  the  pwlner- 
ihip  of  M'^tb  and  Hacdoneld,  be  a*  loon  ai  conTcnicnt  put 
to  mtereat  at  the  dlNTMion  oT  my  forctud  execator* ;  and  in 
like  manner  tbr  proceeds  of  all  movcablea  and  effaeta  of  what- 
ever deacriptlon  that  do  bdong  to  ms,  and  the  intereat  of  tha 
whole,  I  desire  mar  ba  paid  to  my  lalher  and  mother  annually. 
Oq  the  death  (rf  either  of  my  parents,  it  is  my  wish  and  dciire 
tiM  the  nrvivor  do  reside  with  my  lister,  Hr«  Ann  Grant, 
who,  in  such  event,  i«  to  receive  sacb  aforeuid  interest  for  the 
tienefit  of  my  surTiring  parent,  and  nt  the  death  of  both  my 
parenU,  the  amount  of  the  whole  of  my  property  1  hereby  desire 
to  be  divided  in  the  following  manner: — One-fifth  to  each  uf 
my  two  brothers,  John  ind  Alexander  j  one-fiFtb  to  each  of  my 
two  sisters,  Ann  and  MargnreCi  and  one-fifth  to  Mian  June 
Edww^s  of  Edinhurgb,  daughter  of  the  late  Captain  Edwards, 
as  a  mack  of  my  esteem  tod  attaclmient.'' 

The  whole  legatees  were  domiciled  in  Scotland; 
and  ao  wae  Mr  Inglia  the  executor.  The  other  two 
execotora  raaided  in  Demorsra.  It  did  not  appear 
that  Mr  Bmiih  ever  acted  as  execntor;  but  Mr  Oor- 
den,  with  the  approbation  of  Mr  Inglia,  aold  the  slavea 
to  Mr  Spencer  M'Kay,  who  granted  bond  to  Mr 
Inglia  for  the  price,  payable  at  the  death  of  the  tea- 
tator'a  father  and  mother,  with  intereat  till  that  period 
at  the  colonial  rate  of  six  per  cent.  Mr  Inglia,  as 
acting  executor  ia  Scotland,  drew  the  intereit  from 
M'Kay  and  paid  it  over  to  the  teatator'a  father  and 
mother  till  tne  death  of  the  longeat  liver  of  them  in 
1813.  In  the  meantime,  John  M'Beth,  the  teatator'a 
brother,  bad  died  in  1800,  Alexander,  his  other  bro- 
ther,  had  died  in  1808,  and  Margaret  fail  alster  (the 
panner'a  wife)  had  died  in  1810.  At  the  death  of 
the  testator's  father,  therefore,  in  1813,  there  survived 
only  two  of  the  fire  legateea,  vis.  the  defender  Mrs 
Lauder,  and  Misa  Jane  Edwarda.  Mr  Inglia  having 
received  from  M'Kay  the  principal  turn  in  die  bono, 
paid  over  one-fifth  thereof  to  the  defendera,  another 
fifth  to  Miss  Edwards,  and  a  third  Gfih  to  the  pnrandr 
and  hia  daughter  by  Margaret  M'Belh,  as  the  repre- 
aentatives  of  that  party.  With  respect  to  the  two 
remaining  fifths,  wbiob  would  have  gone  to  John  and 
Alexander  M'Beth,  had  they  been  aJire,  Mr  Inglia 
raised  a  process  ef  mnltiplepoinding,  in  which  the  de- 
fender, Mrs  Lauder,  having  produced  confirmationa 
as  the  next  of  kin  to  her  two  deceased  brothers,  ob- 
tained'a  decree  in  absence  preferring  her  to  the  whole 
fund  in  meflio  on  2d  December  1820.  A  formal  re- 
preaentation  wai  given  in  for  the  poraner  (who  had 
not  previuualy  i^peared  in  the  mnltiplepoinding), 
against  thia  interlocutor  j  but  on  2Sd  January  1821, 

"  The  Iiord  Ordinary  refuses  Ibis  repteaentaCion,  which  doe* 
not  state  the  merit*  of  tbc  ate,  and  adheres  to  the  interioculor 
complained  of." 

In  1829,  the  pnrfuer  brongbt  the  present  action  of 


reduction  of  tbia  decree,  and  pleaded — ^I.  That  it  did 
not  constitute  res  Judicata  against  him,  there  having 
been  no  litiscontestation  between  the  pursuer  and 
defender,  who  was  prevented  by  poverty  from  stating 
hia  case. — II.  Tfaat  the  share*  of  the  testator's  de- 
ceased brothet^  John  and  Alexander,  vested  in  them 
a  morte  teitatoru,  although  the  term  of  payment  was 
suspended  till  the  death  of  the  testator's  father  and 
mother. — III,  That  no  confirmation  waa  necessary  to 
rest  the  parsner's  late  wife  in  the  right  to  a  propor- 
tion of  the  aharea  of  her  deceaaed  brothers  John  and 
Alexander,  because  the  fund  to  which  thev  had  right 
exiated  in  a  foreign  country  ^Demerara),wnere  move- 
ables  transmit  ipso  jure,  sna  where  a  Scotch  confir- 
mation  wootd  have  been  inapplicable.  Therefore, 
although  the  defender  had  expede  a  confirmation  to 
her  two  brothers,  and  the  parsuer's  late  wife  had  not 
done  so,  the  proportion  of  the  shares  of  these  brothers 
aixruiog  to  the  pursner's  late  wife  had  vested  in  her 
by  her  surrivanoe  of  them,  and  now  belonged  (o  th« 
pursuer  and  hi*  daughter  as  her  representatives. 

The  defender,  on  the  other  hand,  pleaded—  I.  That 
it  waa  rtt  judicata,  by  the  judgment  in  the  multiple- 
poinding,  that  the  fund  in  medio  belonged  to  the  de- 
fender.—II.  That  the  destination  in  favour  of  the 
legatees  was  to  conceived  as  to  render  their  right  to 
the  legacies  conditional  on  their  survivance  of  both 
of  the  teatator'a  parent* ;  and  the  defender  Mra  Lander, 
therefore,  as  the  sole  next  of  kin  of  the  testator  exist- 
ing when  his  succession  became  divisible,  besides  tak- 
ing her  own  legacy  under  the  settlement,  haa  the 
exclnaive  right  to  tlie  lapsed  legacy  of  ber  brothers 
and  sitter,  as  intestate  succession. — III.  That  snppot' 
ing  the  legacies  to  have  vested  a  morte  lestatoris,  they 
must  be  held  as  Scottish  property,  not  only  in  reapeet 
they  were  payable  in  Scotland,  but  in  retpect  the 
bond  by  M'Key  was  granted  to  Mr  Inglis  as  acting 
•  i^^xecntor,  domiciled  in  Scotland,  by  whom  the  interest 
waa  periodically  paid,  and  against  whom  alone,  and 
not  against  M'Kay,  the  parties  beneficially  interested 
could  claim.  The  legacies,  therefore,  to  John  and 
Alexander  were  tnoamitted  to  the  defender  by  her 
confirmation,  aeeording  to  the  forms  of  the  law  of 
Scotland ;  and  no  part  thereof  was  ever  vested  in  the 
defender's  wife,  who  died  withont  expeding  confirma- 
tion  before  the  late  Statute,  1  Geo.  IV.  c  98,  which 
had  no  retrospective  effect. 

The  Lord  Ordinary  (Moocreiff)  prononnced  thia 
interlooator ; 


between  the  present  parties,  and  repels  the  defence  staled  on 
that  around;  Fiodatliat,  b;  the  terms  of  the  will  encaled  by 
Dr  William  M-Betb,  there  ma  a  right  legally  vested  at  hia 


death,  in  each  of  bUbnitben  sad  aiiten,  and  MU*  Jane  Edwards, 
in  the  fee  of  one-fifth  part  of  the  producB  of  his  estate,  or  in  a 
cUm  against  the  execulon  named  oy  him  to  that  extent,  salgect 
to  the  bfe-intcrett  of  tbe  father  and  mother  of  the  testator,  and 
the  loagett  liver  of  them  :  Flnda  that,  by  this  title,  John  M'Beth 
and  Alexander  U'Beth  bad,  aeveially,  vested  rigbta  nnder  this 
trust,  to  the  shues  of  the  tnut-funds  appoioted  for  them  at  tbe 
time  of  ibeir  death*  rctpectively,  cbougn  tbe  beoefieial  interest 
in  the  said  fund*  still  stood  suspended  by  tlie  snrviva&ce  of  the 
&tber,  William  M'Belh  i  But  find*,  that  tbe  light*  so  vested 
were  of  «uch  a  nature,  that  by  tbe  law  and  practice  of  Scolland, 
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H  (ben  Pftabliiled,  both  U  tlit  time*  «r  Oil  dratba  of  tbe  nid 
John  and  AlvxHodcr,  &nd  at  the  fleitb  of  ibe  uid  Williuo 
M'BeCh,  Ibe  fiither,  ihey  could  onlf  be  Tilidly  taken  up  and 
tnuiimitted  bj  their  nnresl  of  kin,  br  ifti  of  conRrmBtion  dulj 
pToccMlRlln:  ilntl*  that  Mar^ret  M'Betb,  the  deemed  trife 
of  the  jmnutr,  haring  predeceaaed  her  father,  nerer  baTin^  ob. 
taifiol  poueaaien  of  the  property  In  qntatian,  and  not  burinj 
eitpeded  anj  eonltroiition  aa  one  of  tha  nearest  in  bin  to  tbe  uid 
John  and  Alexander  M'Betba,  oi  either  of  them,  any  right 
competent  to  her.  in  that  character,  to  a  share  of  tbe  clsimi  de- 
Kending  to  the  represents  lives  at  the  said  John  and  Alexander, 
■gainst  the  tmiit-fnnda  of  the  testator,  was  not  duly  Tested  in 
bar,  and  iml  not  ^(ctnally  assigned  or  Innatnitted  to  the  pur- 
aocr  aa  ber  huibnod,  and  ber  other  repreaentativei:  Tberefure, 
Finda  chat  the  laid  ihare*  of  the  funda  in  question  were  Talidlj 
ttken  up  by  tbe  defrnilen  in  thii  actioti ;  and  that  the  decres 
under  reduction  is  not  liable  to  reduction  on  nny  ground  of  Un  i 
Sustaina  the  defences,  aa^ailxies  tbe  defenders,  and  decemi ; 
Flnda  expense!  dne,  and  remits  the  account,  when  lodged,  to  tha 
■oditor  to  be  tuced. 

"  Nale. — Tbis  caosr  involves  three  points;  two  ofwtiicb,  at 
letst,  are  of  aome  diScslty.  Tbe  Lord  Ordinary  tblnka  tbe 
first  point,  that  of  form,  clear  enough  ;  and  tbe  eaaea  of  Boyd 
and  Cnwrord  in  1 772,  ( Btowu,  542J,)  and  Leith,  Janiwry  1622, 
appear  to  decide  ic  The  quaation,  Whether  there  was  any 
vested  right  in  John  and  Alexander,  is  certainly  nice.  But  tbe 
deciaion  of  the  House  of  Lords  in  the  case  of  I^eitcb  p.  Smith, 
February  17,  I82S,  is  very  touch  in  point.  The  Lord  Ordinary 
cannot  distinguiab  tbat  ease,  in  principle,  from  the  present ;  and 
be  aaes  no  rcMon  to  doubt  bcri,  that  tbe  testatoi's  inteotios 
mutt  have  been  to  give  a  vetted  interest.  The  later  cases  re, 
ferred  to,  though  important,  admit  of  explanation,  consistently 
tritb  that  decision— < Stevenson.  June  SO,  IB28.  Bumsides, 
June  10,  18-20.  Buchanan,  February  13.  1830.)  Some  of  the 
earlier  be  iboald  have  thought  very  much  opposed  to  iL  But 
tbe  third  point  i«  equally  essential,  and  more  difleulc  Sup- 
posing tbat  such  rights  were  vested  in  John  and  Alexander, 
Were  ihey  transmitted  to  Margaret,  tbe  pursuer'!  wife?  Itgivaa 
a  feeling  of  hardship  to  consider  this  point,  after  the  law  has 
been  entirely  altered  by  tbe  4th  Qeo.  IV.  c.  08.  Bui  the  rights 
of  the  present  parties  must  be  determined  by  the  law  as  it  stood 
U  the  death  of  Hargaiet  H'Beth  in  1810.— { Burden  p.  Saiitb, 
I7S&  Elcbiea.  Craigie  and  Stuart,  314.)  At  that  parioi, 
taking  Alenndar  and  John  M'UeEbs  as  domiciled  Scotchmen, 
the  right*  vested  is  them,  in  r^trd  to  Scotch  moveable  property, 
could  not  pais  ab  inlalalo  to  their  sister  Margaral,  without  con- 
firmation ;  and  Consequently,  tbey  lay  open  to  (be  defendir,  Mrs 
Lauder,  wbeit  her  eonfirmatioa-was  obtained.  But,  in  this  part 
of  tbe  ease,  tbe  pursser  relies  on  the  atatement  i»  fact,  that  the 
fundt  were  atualed  in  Demcrara,  or  in  Eoglaiid,  by  the  lawt  of 
wbicb  tbey  pasted  to  tbe  patties  having  interest  vim  jurt,  and  on 
tbe  decisions  in  tba  three  cases  of  Egerton  r.  Forbes,  November 
27,  1813— Cnigie  e.  Osrdner,  June  12,  1817-«nd  Milligan  •. 
Mtlligan,  Febnnry-0,  1826.  But  though  tbe  Loid  Ordinarv, 
with  a  perfect  feeling  of  tbe  difficulty  of  those  cu>ea,  is  hombly 
«f  i^inion  that  tbe)>  were  decided  on  sound  principles,  and  must 
now  be  of  authority,  be  cannot  come  to  the  coneliwlon  tbat  iba 
pursuer  has  brought  bis  case  within  tbe  rule  adopted  in  them. 
He  thinks  that  the  facts  statefl,  and  though  not  admitted,  not 
denied,  ara  lufficient  to  tfibrd  ground  for  holding  Aat  tbe  fundi 
wbicb  MnatitulBd  tbe  tTB■^eatat*  were  tituated  in  England,  in 
het  andin  law;  and  if  then  had  baenany  right  vested  in  John 
and  Alexaodrr  M'Betht,  by  wbirb  they  or  tMr  representatives 
eonid  bava  directly  taken  up  those  fande,  be  iboald  think  ihac, 
under  the  derisions,  tbe  plea,  tbat  that  right  was  ttinamitted  to 
Margaret  without  confiroutioa,  would  have  been  ven  strong. 
But  tbe  ease  is  diffi-rant.  Dr  M'Beih  died  a  domieiird  Scotch- 
man. The  toecession  to  him  was  regulated  by  deed.  Hit 
aoting  eaeenlor  or  truaiee,  Mr  Inglia,  wm  resident,  and  legally 
domidlad  in  Scotlind.  Alt  tbeintereatui  during  tbe  anbaisteuM 
of  tbt  liferents,  were  drawn  t^  bim,  and  paid  to  the  lifeTentera 
in  Scotland  g  and  there  never  wus  any  direct  claim  competent, 
eitbtr  to  tbe  Gat*  or  liferentera,  to  recover  the  money  under  tbo 
bond*  or  obllgatiant  oftbedebtiors  in  the  West  Indies  or  in  Eng. 
land.     Tbe  Lord  Ordinary  therefore  think*,  tbat  in  aveiT  pos- 


sible sense,  the  fund  in  regard  to  Ibe  legatees  wat  Seolek,  It 
lay  out,  iudccd,  on  English  necunticsi  But  tbeclaiai  was^aiaat 
the  Scotch  eieculor.  His  obligation  was  to  pay  in  Scotland, 
and  no  claim  cunld  be  made,  except  by  indirect  coureea,  other- 
wise than  against  bim.  He  could  have  cbinged  the  securides 
twenty  time*.  The  oUigants  in  them  were  demors  to  Irim  ;  and 
be  was  tbe  only  proper  debtor  to  tbe  legatees.  Tbe  Lord  Or- 
dinary baa  not  observed,  amoBg  tbe  nuivennie  ease*  qaotcd  to 
him  on  this  paint,  any  caae  in  which  the  fund  stood  in  a  trat- 
tee  domiciled  in  Scotland.  In  the  cue  of  MiiligsH,  (Fac.  Cull. 
February  0,  1826.)  indeed  (here  had  bem  a  trust ;  but  it  ap- 
pears, frotn  tbe  report  in  Shaw  and  Dunlop,  that  at  the  death  of 
tba  legatee,  the  fuud  isas '  OoveraMsit  Stock,  vested  in  her  own 
name.'  The  trial  of  this  caae,  after  eight  yean  acviiesctnee  ■■ 
the  decree,  baa  probably  been  tuggeatcd  by  the  laie  An  of  Par- 
liament ;  but  aa  k  can  have  no  retrasitect,  it  only  proves  the  un- 
doubted rule  of  law  at  the  date  of  the  decree ;  and  aa  tbrre  ia 
certainly  no  reason  for  stretebing  tbe  priitctple  adopted  in  Eger- 
ton and  tba  other  eaaea,  tbe  Loi^  Ordinary  is,  on  the  whole,  of 
opinion  that  it  does  not  reach  (he  present  nsc.  He  wosild  have 
ordered  raart  i  But  having  beard  the  csnae  very  fully,  he  waa 
nnwilling  lo  increaie  the  expense  to  the  parties." 

Goth  partie*  reclaimed,  and  the  Court  ordered  mi- 
niitei  ot  debate  ;  On  adriting  which, 

Lord  PreriimI  said,  if  the  funds  had  been  once  realised  by  the 
executor  in  Scotland,  and  laid  out  by  him  here,  ibey  would  have 
become  Scotch  funds,  wherever  they  originally  came  from.  But 
tbe  fund*  were  never  realiaed  by  Mr  Inglis. 

Iiord  Salgtag. — The  bcHid  hat  not  been  recovered,  but  it 
must  be  presumed  to  be  in  the  same  tferms  with  the  cuiilrart  of 
tale  by  which  M'Kay  became  bound  to  pay  tbe  money  in  Eng- 
land, and  to  find  security  there. 

The  Court  were  nil  clear  that  tbe  pies  of  ret  judi- 
eata  wai  anfvunded,  and  that  the  legaeiei  veiled  in 
John  Btid  Alesarider  a  taorte  teitaiaria. 

The  following  interlucutor  w-iti  pronoonced  : 

"  Alter  rbe  interlocutor  reclaimed  against,  and  find  that  the 
absKB  of  the  fundi  in  question,  vested  in  John  atid  Alcxsader 
M'Beth,  were  shares  of  funda  subject  to  ■  fureiiju  law,  lo  the 
valid  taking  up  of  which  by  the  repreaentaCivet  of  John  and 
Alexander,  no  conflrmatton  was  necetiary ;  and  reduce  and  de- 
cern accordingly :  Find  no  ezpensca  due  lo  diber  party ;  and  re- 
mit to  tbe  Lord  Ordinary  to  proceed  farther  in  tbe  raute  as 
thall  be  just-" 

Punuer**  Authoriiiei. — (J.)  Boyd  s.  Boyd  ;£  Brown'i  Si^ 
425.  Crawford  *.  Baird  and  Lauder,  Ibid.  L«th  ».  Leill^ 
7th  June  1822 ;  1  S.  and  D.  46S.  Millie  ■.  Millie.  1801  ;  H. 
1-2,176.  Smith's  Representatives  v.  Temple;  H.  12,104.  (2.) 
Sempills  n.  Lord  Sempill,  I792i  M.  8108.  Fowke  v.  Dnneanl; 
1770;M.800-i.  TumbiHlcTumbull,  ITTeiM.BOOe.  Valtocesi. 
WBllacet,28th  January  IB07 ;  M.  App.  Clause,  p.  14.  Rutberfbid 
B.  TumbuIUaOdi  Miy  1821 1  1  S.  and  D.  p.  21.  Smith,  <ic.  •■ 
Veitch,  &c.,  8d  June  ISiiQ ;  4  S.  and  D.  669.  (&>  tremm 
V.  Forbes,  27tb  November  1812.  F.'C.  Craigie  s.  Gaitdoer, 
IStb  June  I8I7.     Milligsn  s.  Milligan,  filb  February  1820. 

Defenders'  Authorities.— <^ )  Voet  ad  Pand.  Lib.  36,  tit 
t,  sect  K  Burnett  ■.  Burnett,  I7lb  December  1730  {  M- 
4274.  Borden  ■.  Saith,  STih  April  173S;  Craigie  ttri 
Stewart's  App.  Cases,  p,  216.  M'Callochh  Roas,  letb  Uecen. 
ber  1760 ;  M.  6349.  Glendinning  and  Gaunt  s.  Walker,  SOtk 
November  1825,  F.  C.  SCevensun  t.  M-Intyre,  30tb  June 
1828;  4  8.  and  D.  776.  Buchsnan  v.  Downie,  IStb  February 
1830;  8  S.  and  D.  516.  (a)  Christie  e.  Straiion,  4tb  ffoveio- 
ber  1746;  M.  43Q9.  Wataon  s.  Renton,  21at  January  1792; 
Bell's  Cues,  02.  Armour  i:  Campbell,  81st  January  17»2{  - 
v.  C  and  Bell's  Cases,  109.  Royal  Bank  v.  Scott,  Smith,  Stein, 
and  Company  ;  F,  C.,  SOih  January  1B19.  Riekmaii  and  Farry 
D.  H'Lacblan,  S4thMay  I827;AS.  andD.  TOO. 

First  Divleion Lord  Ordinsty.  MonereilT. — .ifcf.  Dean  of 

Faculty  (Hope)  and  Rusaell)  Ferguson  and  Thomson,  S.SC, 
Ageiits.— .«/{.  Ruiberfurdand  Pyper;  J.  D.  Lavrrie,  S.S.C., 
Agent— Mr  Rolkad,  aetfc.-{e.A] 
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301*  May  IBS4. 
Ho.  319. — CsAKiTou);  amd  Ahoiiuos,  Punuart,  v. 

Robert  Cphnimohaws  Bohtiks,  Defender. 

Pfoeeu — Re*  Judicati — A*  attio»  of  rt^eilBit  tevfiw  h"" 

tnnigU,  iolk  antktJtt  IflM  and  Uu  Jcl  1881,— Cimai. 

Umttti  in  inlicA  Aiid,  i^  a  jadg,mtnt  irkidt    ikad  tern  /ira- 

noKiKtif  pneetiUd  an  M*  .let  1896  onif. 

The  pariaen  brought  an  action  of  reduction  of  a 
ditpofitivD  granted  by  the  defender's  father  to  him, 
u  contrary  to  tbe  Act  1696  and  the  Act  1021.  The 
Lord Ordrnarr  (Fntlerton)  on  2Sd  June  1829, reduced, 
decerned,  and  declared  in  term*  of  the  redactive  con- 
clationa  of  the  libel.  On  adritir^  a  r«elaiming  note 
fw  the  defender!,  the  Court  prowoDnoed  the  folloirin^ 
ialerlociitor  (dated  Sd,  aHdeignedltb  February  1830> ; 

"  B«c«]  tbe  inteiiociiCor  of  th*  Lord  Ordinary  complained  of, 
in  lo  Tut  M  tbe  Mme  reduce!  >nd  dererna  upon  tbe  gronnda  of 
tliE  Art  of  Parliament  1696  ;  and  remit  lo  Lord  Sfoncreli^  the 
junior  Lord  Ordtnarj,  tn  place  of  Lord  Fullerlon,  to  proceed  anii 
do  Ttrther  in  tbe  cause  u  to  hie  Lordibjp  almlt  leem  proper,  re- 
•errin^  all  ^estiona  of  expense*  hinc  jnrfp,  until  the  inue  of  the 
qneicion  preaentlT  in  dependence." — fVidt  aula.  Vol.    IL  p. 

This  judgmeDt  waa  affirmed  on  appeal  to  the  Hooae 
ef  Lords,  on  6th  July  1832.  Thereafter,  on  the  da- 
fender's  petition,  ifaeCoortsppfied  the  judgment  of  the 
House  of  Lords,  and  remitted  tu  Lord  Moticreiff  to 
find  the  pursuers  liable  in  expenses,  and  to  proceed 
snd  do  brthpr  in  the  caose  as  to  his  Lordship  might 
•eem  prt^r.  When  the  ease  came  before  Lord  Mon- 
eretff,  the  defender  moTed  fur  decree  of  ab»otritor, 
with  expenses, — contending,  that  the  etatementt  in 
the  record  applied  eqaally  to  the  reduction  mider  the 
Act  IGSl,  as  ander  the  Act  1696 ;  that  the  judgment 
on  the  oaet.  proceeding  on  certain  admitted  facta,  neces- 
SBriiyimfJisdaiadgsMBt  on  tbe  other;  and  that  tbe  re- 
nit  to  th»  Lord  Ordinary  to  proceed  farther  in  the 
catiM,  applied  only  to  tbe  eonclosion  as  to  rents.  The 
partners,  on  the  other  hand,  contended — that  the  judg- 
nent  of  the  Court,  a6irmed  by  the  House  of  Lord*, 
showed  that  nothing  had  been  decidad,  except  the  plea 
on  the  Aot  1696;  and  that  tbe  eonoluaioas  on  the  Act 
1621  were  stiH*  nnexhansted.  Tlie  Lord  Ordinary 
(Monareiff)  reported  the  point  on  minntos  of  debate  to 
the  CobtU  Their  Lordahips  were  ijttite  clear  that  the 
judgmant  proceeded  solely  an  tbe  Act  1696,  and  ibey 
tbereibi* 

t  hss  yet  been  pronoanecd  cw  the 
ltd  on  tbe  Act  1921 ;  remit  to  tbe 
Lord  Ordinary  to  hear  parties  tkereon.  Mi  Ibc  other  grvoods 
libelled,  and  to  do  therein  as  aball  be  JMt:  Find  the  de- 
fender liable  in  tbe  punocn'  cipenua  veurred  aince  preicnt- 
ing  tbe  petition  to  applj  the  jndgneiit  of  tbe  Udum  of  Loida ; 
appoint  an  account,"  be. 

Fint  DiTJeUm. — Lord  Ordinary,  Moncreiff'. — jIci.  Skmeand 
Ad.  Aoderaon;  Edmn)  M'Millan,  S.  S.  C.  Agent— .^. 
Graham  Speira  i  Ker&IMrkton,  W.8,,  Agent*.— Mr  KolUnd, 
Oerk.— ICJJ.] 


"  Find,   that  no  iod 
i  of     -    -  - 


;.  John 


SOM  May  1834^ 
No.  320.— Anii  H'Beth  or  M'Pic,  Purmer, 
&  Samitel  Dohaldson,  DefmJert. 
Ptoccaa— Jury— New  Trisl—Auault— Proof. 
In  this  caie  tha  jury  found  for  tbe  pBrsoera — 


damage*  on  the  first  issue  tor  aasanit,  £5,  and  on  the 
third  iHSue,  fur  wrongous  apprehension,  £5.  Tlw 
defenders  moved  for  a  new  trinl,  on  tbe  ground  that 
the  verdict  waj  contrary  to  evidence.  It  appeared 
that  a  squabble  had  arisen  between  the  defenders  and 
tbe  pursuer  and  others,  wliw  had,  as  he  alleged^ 
trespassed  on  his  field,  in  con*e4}LiBnce  uf  which  he 
eommitted  them  to  the  Heliee  Office  On  the  first 
itsnc!,  it  WHS  aaid  there  was  no  evidence,  except  by  one' 
witness,  that  John  Donaldson  struck  the  pursuer;  and 
on  the  third  issue,  it  wa«  alleged  that  Samuel  only 
bad  Kiven  tbe  order  fm  committal,  which  he  waa  en- 
litlea  to  do,  as  the  parties  were  trespsfsing  on  hie 
fteld.  The  Court  however  tbonght,  that  in  a  squab- 
ble of  this  sort,  it  wn*  not  to  be  expected  that  more 
than  one  witness  should  see  a  Mow  struck ;  and  Lord 
Fullertoa,  who  tried  tlia  case,  having  stated  to  the' 
Court  that  be  bad  left  tt  entirely  lo  the  jury  as  m 
fair  jury  queation,  tbe  Court,  ane*  bearing  tlie  de^ 
fendera'  counsel,  refused  the  rule,  with  expenses. 


SttA  May  1834. 
No.  S2I — Donald  Lindsat,  Purtuer,v.  8ib  W.  C 

AMSTBOTHKit,  Bart.,  Defender . 
Entail—'IniproTementa — 10  Gea  Hi.,  cap.  &) — Jn  heh  ef  en- 

tail  who  had  aUoiaed  decree  to  pait  ogaJiM  himJiiT  tile  price  vf 
recuied  tg  lie  prettdltig  keir,  tinder   10  Ceo. 


liUtd,iKaiiaetioiitipoii\OGto.IIl.,alllUimlBittrvfllitpm 
ceding  htir'i  ejrtnlar,  for  payment  o/ ihe  tun  cmlaiiud  in  that 
deem,  is  plemd  non-ZuM/i'iji,  in  retpict  i/ ■rrfgu/art/iM  coiumit- 
ltd  in  tanuUvliag  the  ctain  under  tkt  Statute. 

The  defender,  Sir  W.  C.  Anstrotber,  soccaeded  irr 
1831  to  the  estates  of  Elie  and  Carmichael,  in  the  coun< 
tiea  of  Fife  aod  Lanark,  on  the  death,  io  minority,  of 
his  nephew,  6ir  Jubn  Anstruther,  who  had  soceeeded 
totheesUteainlSlS.  In  March  1820,  with  die  view  of 
burdening  tbeae  entailed  estate*  with  the  price  of  cer- 
tain inmrovements,  in  tenna  of  10  Geo.  III.  cap>  &U 
Sir  John  Anstmther'a  tutors  served  two  notice*  tm 
the  defender;  and  accordingly  anme  were  expended  by 
tbem  to  the  amount  of£64H0.  On  1 2th  December 
18S8,  the  tutor*  obtained  two  decrees  against  the  de- 
fender, ftndiog  that  these  sums  had  bean  expended. 


&iliag,  the  heir  suceeeding  h 
estates,  choold  be  liable  in  payment  of  that  sam  to  the 
beirs,  execotor*  or  assignees  of  tbe  said  Sir  John  ^n- 
•trnther.  The  defender  having  cneeeeded  Sir  J«hn  in 
1831,  the  present  action,  founded  on  10  Gee.  III., 
vras  brought  against  the  former  by  the  factor  on  tbe 
sequestrated  executry  estate  of  tb«  Utter,  for  payraank 
of  the  com  that  expended  in  iaaprovementc  Indefrncei 
it  was,  inter  alia,  nMintained,  that  tbe  Act  10  Geo. 
III.,  founded  on,  requires  three  months'  Hetice  to  be 
given  to  the  next  ke'iT,bfforetke  heir  qf  entail  bbsikb  la 
execute  the  intprovementt .-  That  in  the  preeent  caite 
the  notices  having  been  lerred  in  March  1820,  tha 
improrementa  ahuuld  have  commenced  after  June 
1820,  whereas,  by  the  vouchers  produced,  it  appeared 
that  many  of  the  improvements  bad  been  nude  priua 
to  June  18'20. 


.yGOQC^I' 
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The  Lord  Ordinarr  (SOtb  Febraary  1834,)  pro- 
nounced this  interlocDtor : 

"  Hiring  facird  the  coUDiel  for  tbe  p«rtim,Findi,thst  on  19th 
DcccDiber  1838,  ■  decree  *>i  obtained  at  the  Inituics  of  the  tu- 
ton-ditireof  tbe  Ute  Sir  John  Carmichnel  Aniinither  agsintt 
the  defender,  aineiu  heir  of  entail,  declaring  that,  in  consequenee 
oftheannu  expended,  in  rirtue  of  the  10th  Geo.  IIL  c.  51, 
■pon  the  eiUta  of  Carmicbael,  prior  to  1 1  (h  Maf  I82S,  the  ne» 
beir  of  entail  waa  liable  in  the  mm  orje3287,  1.  6j  anil  that, 
«D  the  aame  day,  ftiimilar decree  waiohtained,  in  Tirlueofaums 
upended  on  tbe  estateofKUe  prior  to  II  th  December  1827, 
for  the  mm  of  £iaw,  3.  S. :  Findi,  that  tbe  defender  has  now 
aneoeeded  to  tbe*^  eatatea,  *a  neiC  heir  of  entail ;  and  ai  be 
doM  oot  allege  that  be  tnu  not  dulf  died  to  the  proceues  in 
which  Mid  deereaa  were  pronounced,  and  aatheaaid  decrees  were 
not  hrought  under  reTiew  within  the  aUtutory  limitation,  repels 
tbe  defence*,  decern*,  in  termi  of  tbe  libel,  againrt  tbe  defen- 
der for  the  auma  contained  in  tbe  mid  decreei,  with  intereat 
fiiom  the  lerm  of  Wbiteunday  IftSI  :  Findi  the  pnrauer  en. 
^tled  to  the  ezpennea  incurred  by  him,  and  remits  the  account 
thenrar,  when  lodged,  to  tbe  auditor,  to  tax  and  to  report" 

The  defender  reclaimed,  bat  the  Court  aaanimoaS' 
ly  adhered. 

Second  Diriaion. — Lord  Ordinary,  Mackenzie. — Jci.  Graham 
Spein. — ^tl.  Pennej. — Ker&  Uicicion,  W.S.,  and  Mowbray 
&  Howdcn,  W.S.,  Agents.— Mr  Ferguaon,  Cleik [fr.H.i).] 


30th  Mat,  1834. 
No.  322v— Elizabeth  Brackkhriroe  or  KEHtieTii 
AND  Ckildrbn,  Purtuert,  v.  Kobbrt  KsHNErH, 
D^eitder. 

Proceia — Coruiatorial — In  a  reclaining  nole  lolertponed  Bgntnit 
an  inttrloeutor  in  abitnce  in  a  caniitlmal  cau,  lie  Court  re- 
Jiuet  te  in^nitl  titt  Lord  UnHnarg  to  nient  Ikt  juettien  of 

The  paranera  bronght  a  proceis  of  declarator  of 
marriage,  legitimacy,  &e^  u^inst  the  defender,  for- 
merly a  land-anrreyor  in  Kilwinning,  and  now  resi- 
dent in  Ireland;  Arreetmenta  to  foand  juriidietion 
were  aied;  and  ai  tbe  defender  made  no  appearance, 
tho  Lord  Ordinary  made  ariiandam  to  himself,  and 
thereafter  pronounced  thia  interlocutor,  26tb  February 
1834:— 

"  Hsring  considered  tbe  process,  Finda  the  libel  relennt.  and 
allowB  Ibe  pursuer  a  proof  of  tbe  aulbenticity  of  tbe  leiten 
founded  on  by  her;  granti  warrant  for  letter*  of  diligence  at  ber 
instance  against  witneasel  and  barers  ;  and  remiCa  lo  tbe  Com- 
■dssaiies  of'  Edinburgh,  or  any  one  of  them,  to  take  the  said 
proot  to  be  reported  to  the  Lord  Ordinary  gnam  priamn,  and 
diapenie*  with  the  Minute-book." 

Tho  defender  then  reclaimed,  and  lodged  bii  de- 
fence!, diaclaiming  the  jurisdiction  of  the  Court,  and 
praying  their  Lordships 

"  to  remit  tbe  cause  to  the  Lord  Ordinary,  with  inatructlont  to 
repone  tbe  defender  against  the  said  interlonitora ;  to  reaerra  all 
qaeatioBt  of  expeiHCS  t«e  timlu ;  aiid  to  proceed  as  to  bis  Lord- 
•bip  (hall  aeem  right."  ' 

The  Court  refoied  to  instmct  the  Lord  Ordinary 
to  reserve  all  qneittoDs  of  expeniiM  hoc  ttatu,  and  pro- 
noanced  the  utoal  interlocutor,  authorising  his  Lord- 
abip  to  find  such  expenses  as  he  should  deem  just. 

Second  Diriiion. — Lord  Ordinary,  Mackenzie. — Jel.  Hay. 
— 4f(.  James  Anderson — Robert  Dnntop,  W.S.,  and  Miekin- 
toah  &  Gemmell,  S.5.C.,  Agenta.— Mr  RolUnd,  Clerk— 
[J-tf-ff.] 


•.  ROKALD 


3(UA  May  1834. 

No.  SS3 William  Farlanb,  Cluirger,  i 

Maodomald,  &c,  SatpendtTt. 

Procesa— Competency — Aneatment  —  Fortbeemlng — A  wmd 
coning  dswn  the  fotUt  anil  Clftte  Canal  kawiig  bacnatrMrd 
in  Ikd  canal  baiin  at  Bomliiig  Bag,  in  tiu  Oyda,  on  tit  dtpia- 
deae*  Of  an  aclien  brenghl  b^vn  tha  WaUr  Sailie,  agaaal  tkt 
tiatler,  biU  not  the  owner./orfiimiMngt  le  lie  tt—el, — tkt  jw- 
peniUn,  aieng  leilA  Dertpat  tilt  nmer,  having  releaied  tit  aa- 
itl  ona  band  af  caution  granttd  bg  tkem, — lt<  churntr  kamag 
tlun  bronght  anaclion  i^fertkcoming  on  tie  arrtitmrnt,iawiiei 
it  ntgltcltd  la  eiU  Dtnpai,  tkt  oviner  ^  tia  aemi — BM,  tial 
Ikejortitoming  wot  incaaipetent. 

The  facta  of  thii  case  are  fully  reported  ante,  Vol 
V.  p.  590.  When  the  came  came  baok  to  the  Lord 
Ordinary  it  was  again  debated,  and  the  following  in- 
terlocutor waa  pronounced ; — 

'■  The  Lord  Ordinaiy  (28lh  February  1834.)  baring  Imi 
parties'  procuralora,  and  tbereafler  considered  the  cloaed  record 
proof  adduced,  remit  from  tbe  Second  Division,  dated  tbe  Iltb 
day  of  J  uly  last,  and  whole  process — Mnds  that  it  waa  not  coib> 
pelent  to  proceed  in  the  forthcoming  st  the  iniunce  of  the  char- 
ger, without  cslling  as  defender,  John  Derepas,  tbeownerof  the 
smack  Margaret,  libelled,  and  one  of  the  cautioners  for  loosing 
the  arreatmeiit  libelled,  and  that  (berefore  ibe  whole  proceedings 
therein  are  iiicompelcnl :  Therefore  auspends  the  letters  lirnfU- 
ciitr,  and  decerns ;  finds  the  respondent  liable  to  the  complaincn 
in  expenses,  subject  to  modiGcatiou;  and  appoints  an  sccMnt 
thereof  to  be  given  in,  and  when  lodged,  remita  to  the  auditor  ts 
tax  the  ssrae,  and  report. 

"  ffaie. — Tbe  Lord  Ordinary  thinks  that  be  cannot  eonpe- 
lently  find  any  thing  raore.  But  his  (pinion  ii,  that  in  raie  thi 
action  in  which  tbe  proof  was  taken  could  be  held  to  be  coape* 
tent,  then  there  is  rufficient  proof  that  articles  to  the  raise  al- 
leged b^  the  charger  were  furnished  by  him  tu  ML' Coag,  as  nce«»- 
■aries  for  the  use  of  the  smock  Maigoret,  he  being  at  that  lima 
master  of  the  smack,  and  therefore  (hat  the  owner  of  tbe  rcHtl 
was  bound  to  tbe  charger  for  tbe  price  of  these  articles,  although 
it  be  not  alleged  that  the  smack  was  hypothecated  for  the  mat. 
It  is,  however,  denied,  and  not  prored.  that  at  tbe  time  when  the 
charger  raised  hia  original  action  i^inal  M'Coag  alone,  beCbie 
the  Water  Bailie.  M'Coag  was  master  of  the  said  smack,  or  that 
tbe  smack  was  within  the  jurisdiction  of  tbe  Water  Bailie,  sad 
therefore  the  Lord  Ordinary  thinks  it  Was  not  competent  ia 
the  said  action  Co  obtain  a  decree  affecting  directly  the  owner  or 
vessel,  or  on  which  arrestment  of  the  said  ressel  coeld  Innedl- 
ately  proceed,  even  lo  the  case  of  ber  afterwarda  coaiiMg  iaW 
the  jurisdiction  of  the  Water  Bailie.  There  is  not  in  any  riev 
proof  sulGcient  lo  enable  the  Lord  Ordinary  safely  to  decide 
whether  the  canal  basin  at  Bowling  Bay  is  within  the  limiti  ef 
the  river  Clyde  and  jurisdiction  of  the  Water  Bailie  or  not,  andif 
this  pdnt  were  necessary  to  be  decided,  farther  evidence  maN 
be  had  ;  but  it  is  not  neceaaarr,  because  Che  arreatment  was  i»- 
competent  in  either  view." 

The  charger  reclaimed,  but  the  Court  uuaniaiDiuIf 
adhered,  with  additional  exponaas. 

Second  Division, — Lord  Urdinarr,  Maekensle, — At.H'NdL 
—Alt.  J.  Anderson.— Cbarlea  Fuher,  S.S.a.and  J.  M'l^ 
Agents.— T.  Oerk [W.B.D.] 


Sltt  May  1834- 
No.  324^-JahK8  Hay,  Puriuer,  «.  Mss  SabAH 
CoLLiBR,  De/tntUT, 
Proceai — Expenses — Cantion — j^^rJy  mto  tod  niwdacesm 
ianing  Ttelaimed  against  on  inlartotntor  ardaiidt  Mm  It  fad 
coaCiDii  for  trptntti ;  but  lie  lamgtrt  far  lit  poor  ilostig  i*  ^ 
meanliaie  rrportiH,  an  kit  applicaiionjor  lit  poer/  nil,  litl  *» 
iad  lU  probabtlis  eauia,  lA*  Court  found  it  unnteitiaiy  It  ^t" 
tetd  /artier,  and  rafiati  He  nMti 

The  pnnuer  raised  an  aclitm  of  declanton  payment 


183i.] 
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uid  damufei  against  the  defender,  vbo  pleaded,  inter 
alia,  that  toe  parauer  had  been  incarcerated,  and  raised 
a  prooeii>  of  eeuio,  presently  depending,  and  tberefure 
mast  find  caution  fnrexpenses.  The  Lord  Ordinary, 
Corehouae,  on  20th  January  1S34,  pronounced  this 
iaterlocator : — 

"  HaTfng  heard  rbe  connwl  Tor  the  parties  on  tbc  Rnt  preli- 
ninsry  defence,  Tn  napeet  it  is  admitted  thsE  cbe  pursuer  has 
committed  an  act  of  baiikruptcj,  and  laiaed  a  process  of  ttttio 
tonorii'H,  and  Ibat  be  was  insolvent  so  late  as  December  last ; 
snd  in  respect  that  be  doea  not  oSei  to  instruct  tbat  he  is  now 
in  golTent  circumstances,  ordaini  him  10  find  caution  for  ibe  ex- 
penses to  be  incurred  bf  [be  defender  in  this  process." 

The  pnratier  reclaimed,  and  pleaded,  that  tbe  mie 
as  to  caution  applied  only  to  penoni  divested  by  se- 
(jueitration,  or  by  disposition  omnium  bonorum,  but 
barinfT  in  the  meantime  applied  fur  the  benefit  of  the 
poors'  roll,  the  case  wat  superseded.  The  report  bore, 
that  tbe  pursuer  had  nut  a  probabilii  causa  liligandii 
and  no  appearance  being  made  for  him  when  the  case 
Iras  morea  to-day, 

Lord  Gilile*  remarked,  tbst  tbe  point  here  rsited  was  a  rer^ 
general  one,  and  be  thougbt  it  waa  better  not  to  detcimine  it,  as 
there  were  no  neans  of  doing  so  propetjf. 

The  Court  therefore  prunoooced  the  following  io- 
terlucotur : — 

"  In  respect  that  tbe  lawyers  for  the  poor  have  reported  that  Ibe 
rcclsimcr  bas  no  prob-ibiiii  cnuu  litixandi,  and  Ibat  be  has  failed 
to  appear  in  support  o^bli  plea,  consider  it  unneceatary  to  pro- 
ceed funber;  therefore  refuse  tbe  desire  of  the  reclaiming  note." 

First  Diriaion Lord  Ordinary,  Corebouse Act.  j^baent; 

A.  C.  Hawden,  ^.S.,  Af;e«t.-~AII.  Haedowati ;  J.  b  W. 
Djrmock,  W.S.,  Agenu— Mr  BeU,  Clerk.— IC-^O 


SlJf  Mai/  1834. 
No.  325. — The  Royal  Bank  of  Scotland  ft  Sir 
Janes    Gibson-Craio,    Petitioners,  v.  Robert 
WiOHT,  Junior,  Retpondent, 
Bankrupt — Sequestration -- Trustee  — Commtasion — Fxpenaes 
— CiTctAfKMtanca  in  rhick  a  truitee  on  a  bankrupl  filole  vat  (on 
lie  rtpoTt  oflht  auitiOT}  alhterd  onljtbper  ctnt,  o/  commaiion 
eit  hit  infmmiiiioni,  afliough  tii  trouble  woj  atUgid  lo  ieve 
km  gnaltr  lian  antinory ,-  iul  ai  ht  heal  offend  to  refer  the 
aaauitl  lo  Ihi  auditor,  kt  aaijbund  etUitled  In  eipeiueu 

David  and  Robert  Blaekia,  writers  in  Edinburgh, 
were  seqneatrated  as  a  company  and  as  individuals,  in 
July  1829.  A  competition  having  aris4>n  between 
Mr  Kerr  and  Mr  Wight  for  the  office  of  trustee,  it 
was  arranged  that  Mr  Wight  should  be  appointed 
trnntee  on  the  company  estate,  and  Mr  Kerr  on  the 
indiridnal  estates.  David  Blackie  had  been  concerned 
with  the  Chronicle  and  Evening  Post  newspapers,  and 
with  tbe  Edinburgh  Literary  Oazettei  and  it  was  at 
first  expected  that  a  considerable  snm  would  be  de- 
rived froiD  tbe  sale  of  these  pobllcationsi  and  the 
printing  establishment  connected  therewith.  As  tt 
was  at  first  doubtful  whether  this  property  belonged 
to  the  company,  or  to  David  Blackie  as  an  individual, 
Mr  Wight  took  charge  of  the  business  for  some  time, 
by  direction  of  the  creditors,  and  advanced  varions 
■ams  for  carrying  it  on.  It  waa  however  soon  aacer- 
tained  that  these  concerns  belonged  to  DaviJ  Blackie 
individually,  af^er  which  the  management  and  tale  of 
tliem  devolved  on  Mr  Kerr,  who  repaid  to  Mr  Wight 


tbe  soma  advanced  by  bimt  amounting,  with  interest, 
to  £333,  2.  *.  The  sequestration  went  on  till  29tli 
July  )B3S,  when  a  meeting  of  the  commissioners  waa 
held,  and  the  following  resolution  adopted  as  to  Mr 
Wight's  commission : 

"  Tbe  commliaioners  having  eonaidcTed  this  matter,  in>der  all 
tbe  drcumatances  of  tbe  case,  and  in  respect  of  tbe  decision, 
BoBK  ».  .Craig's  creditors,  find,  that  tbe  trustee  is  not  enticed  to 
more  than  Gve  per  cent,  on  tbe  amount  of  bia  inlromiBiioiu>  and 
tbat  in  full  for  commiaiion,  and  all  other  trouble  in  Ibe  business 
of  tbe  sequestration  ;  and  find,  tbat  the  intromiasions  of  the  trus- 
tee amount  lo  .£801,  3.  7.,  and  the  commission  to  be  allowed 
bim  to  tbe  sum  of  £40,  1.  2." 

From  this  resolution  Mr  Wight  dissented,  and 
called  a  general  meeting  of  creditors,  which  was  held 
on  4th  September  1833.  At  tbia  meeting  Mr  Wight 
appeared  as  mandatory  for  two  creditors  (tbe  mother 
and  father-in-law  of  the  bankrupts)  to  tbe  amount  o( 
£l40l,  17.  9.  Mr  Livingston  appeared  for  one  of 
the  cnmmissioneni,  a  creditor  to  the  amonnt  of  £11, 
Is.  lOd.'  Mr  Dalaiel  (of  Gibson-Craigs  and  Ualziel, 
W.S.)  appeared  for  a  creditor  to  the  amount  of  £  1 67, 
l9t.  Id.,  and  Mr  Canningham  for  a  creditor  to  the 
amount  of  £153,  1 1,  6.  At  this  meeting  it  was  moved 
and  carried,  that  the  trnstee's  commission  should  be 
£-210,  in  place  of  £W,  1.  2.  Mr  Dalziel  and  Mr  Cun. 
ningham  alone  dissented  from  this  resolutiun.  A 
petition  and  complaint  waa  thereafter  presented,  at 
the  instance  of  Sir  James  Oibson-Craig and  the  Royal 
Bank  of  Scotland,  creditors  ranked  on  the  estate, 
against  the  resolution  of  the  creditors  of  4tb  Septem- 
ber 1833,  in  which  petition  it  was  maintained,  tbat 
the  fixing  of  the  commissiun  belonged  to  the  cwmmis- 
sionen,  and  onght  not  lo  bare  been  altered  bv  tbe 
creditors  ;  that  the  whole  amonnt  of  the  fnnas  re- 
covered or  recoverable  waa  £379,  18.  7.,  while  the 
expenses  amounted  to  £762,  12.  5. ;  that  there  had 
been  in  this  case  no  greater  trouble  than  waa  to  have 
been  anticipated ;  and  at  all  events,  the  general  rale 
was  Gsed  hj  the  case  of  Boas,  3d  December  1829, 
and  tbe  petitioners  had  come  forward  to  establish  the 
general  principle  in  a  case  in  which  they  considered 
tt  a  matter  of  duty  to  do  so.  In  answer,  Mr  Wight 
maintained,  that  he  had  had  extraordinary  trouble  in 
this  case,  the  particalars  of  which  he  detailed  ;  but  he 
stated,  that  he  bad  all  along  offered,  and  was  stilt 
willing  to  refer  the  amoont  of  irammission  to  the 
auditor  of  Court,  or  any  other  proper  person. 

The  following  iaterlocator  was  pronounced  on  l5th 
November  1833: 

"  The  Lords  baring  adrised  this  petition  and  complaint,  with 
the  answera  tbereto,  and  beard  tbe  counsel  for  the  psrtin  ;  be- 
fore aniirer,  remit  to  Mr  Guthrie  Wright,  as  auditor  of  Court, 
to  consider  tbe  respondent'*  acmunta  ;ua  trustee,  end  to  report 
wfast  sum,  in  bii  opinion,  the  respondent  is  fsirlj  entitled  to 
cbarge  in  name  of  commisaioD,  aa  trustee  on  tbe  sequestrated 
eatate  of  D.  &  R.  Blackie." 

The  auditor,  after  full  discussion,  having  intimated 
an  optiiion,  that  the  highest  commission  to  which  Mr 
Wight  conid  he  entitled,  was  5  per  cant,  on  his  intro- 
missions, Mr  Wight  gave  in  a  note,  withdrawing  all 
farther  opposition  in  the  case ;  but  as  he  did  nut  offer 
to  pay  expenses,  the  anditor'i  report  was  prepuvd. 
Thereafter,  Mr  Wight  gave  in  another  note  to  tba 
nnditor,  stating  that  he  agreed  to  take  5  per  cent,  uf 
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«ra  canaklering  Mr-Wif^lit  not  to  ba  rMponiible  for 
these  exptmie*  {and  thinking  tbemMlrds  entitled  CO 
decrM  thereror  HgainRt  the  Dreditor*  tfho-  had  Toted 
fur  the  reaulutian  of  4th  September  1633,  at  leut 
against  tlie  two  «rediturii  fur  whom  Mr  Wight  had 
appeared  «t  inandfctarf,  aed  whoM  iiaiilei  ware  ased 
itlong  with  hi«  own  Id  the  an«weM  to  the  pretent  pe- 
tition). in«iiited  on  the  report  of  the  auditor  beiog 
lodged,  which  wum  Huuordingly  done.  The  auditor 
repuri«d,  that  the  aiuuant  uf  the  outatanding  dobta 
due  to  the  bankrupUi  at  the  time  of  their  failure  waa, 
£1300,  not  ona-thir4  of  which  had  been  realised ;  that 
Mr.  Wight  .litfd  alleged  (hat  ke  Wm  employed'  on« 
tlioUMrid  fire  hundred  and*  ten  honrt  in  the  affain, 
bnt  that  he  bad  Tailed  to  aativfy  the  auditor  that  he 
eould  have  be^n  n«ee»»a.rily  or  beneficially  occupied 
In  tlie  buiineaa  for  any  thing  like'  that  time ;  that  in 
hit  Bccobnt^  •■  doqueted  by  the  eonmiuionert,  he 
bad  been  allowed  (besides  theeomminion  of  £M,  la. 
2d.)  charge!  fur  hia  derka,  smonnting  to  £70,  7.  6., 
biit  one-half  at  leait  of  which  anm  speared  to  hare 
l>een  charges  for  himielf ;  and  that  it  appeared,  to  the 
auditor,  on  the  whole,  that  Mr  Wight,  under  the  re- 
BolutloD^f  thecammisaioneraof  ?9th  July  1833,  would 
receive  the  half  of  this  sum  o£  £70,  7,  6.  more  thfn  he 
was  entitled  to. 
The  Court  - 

"  Kecil  fbrreiolutloii  oflhe  nweringof  sredilon,  <(th  Septem. 
ber  hit ;  approre  of  the  HudilDr'i  report,  uid  ordain  tbe  CTcdHon 
to  ni«el  and  arijaat  tba  iciuCee'i  accounCa  in  terini  thereof: 
Find  the  re*pondcat  eiititle:^to  expeiuei;  apptnntan  account  to 
be  put  in,"  be. 

Firal  Dlriaion Act.  P.  Robartaonj  Oibion-Cnixa  and  DaU 

ilel,  W.S:,  Ageut».~Alt.  Ske'ie  and  Neavcs  ;  CampBell  «od 
Traill,  W.S..  Agent*.— Mr  RoUuid,  Clerk.— [CO.] 


SJ«/Afojl834. 
' '  No.  SSiS.— Jemima  Wood,  Paitioner. 
Nobi1£  Offlcrum — Appoihtment  «r  Curalors  to  a  Natnral  Child 
— /|  ii  camptlent  at  atOtJar  tkt  Coarl  tir'appoint  CHPOtori  It 
iUtgiliatali  miin/ri. '"'.''  '         ' 

The  pelitiooer  set  forthj  Tiiat  ah«  waa  fourteen 
years  of  age,  and  waa  the  natural  daughter  of  the  de- 
ceased James  W'ood,  sometime  clerk  iD'Glaogotr,  and 
thereafter  merchant  in  the  island  of  Hayti,  where  he 
died,  having  left  a  will  containing  certain  provisions 
in  her  f.ivour,  but  had  not  named  curators  or  guar* 
dians.  VVith  consent  of  ber  mother,  she  petitioned  tbe 
Court  for  the  appointment  of  curators,  in  respect  that, 
as  an  illegitimate  child,  she  was  unable  to  comply  with 
tbe  reqaisiteii  of  the  Act  1672.  The  prayer  of  the 
petition  was  in  these  words : 

"  In  respect  af  tbe  drcunistancea  of  tbii  cas«,  to  nominata 
and  appoint  the  said  George  Elliot  and  John  Peter  Eellr  to  be 
curaCori  to  tbe  peutioncr,  with  tbe  uiual  powen  of  canton,  and 
io  case  of  the  deatb  of  either,  ifae  lurrf  tot  of  tbem  to  be  sole 
eantor,  wilb  power  togin  up  judiciil  invenioriei  of  the  petl- 
tiaoer'i  wbolc  means  and  estMEe,  and  to  authotjie  and  empower 
tbe  Sheriff  of  Lanarkshire,  the  petitioner^  Judge  Ordiiiaj7,  to 
Interpone  hii  aulhoritr  to  the  curatorial  inventories,  to  dispense 
with  the  citation  of  the  next  of  kin.  and  to  receive  the  proper 
and  usual  caution  for  tbe  curators'  (aiibful  ditcbsrge  of  their 
duties,  and  accounting  for  their  lotromistiotn." 


When  tbfl  can  wn  mored,  AflOnut,  od  lltkUay 
1834,  pronoonead  this  istonacatori 
.  "Before  further  snsver, 'appoint  the  petitloDer  to  give  in  a 
minute,  stating  the  peculiar  ctrcuiDslancesof  tba  case  upon  vbkk 
the  preiGQt  applicatioo  is  founded." 

In  the  minute  for  tbe  petitioner  it  waa  eanteeded, 
Tfaat  there  was  no  peculiarity,  in  tbe  present  case  tu 
diattnguliiliU  from  any  other  ig  which  curators  k«d 
been  appointed  to  ill^timate  minors ;  and  thatin  tka 
cBfe  of .  Young  foimded  on,  the  nlinnte  lodged"  ooly 
'diiuussed  the  abstract  l<^at  qaestiun  of  t*he  power  of 
the  Court  in  such  appointments,  and  that  the  jodg- 
ment  therein  pronoimeed  did  not  proceed  on  any  ^w- 
oialty,  but  on  general  prificiplei,  and  waa-intended  to 
fix  a  rule  in  future  for  all  caiea  of  tbe  same  kind  u 
the  preMDt :  That  iti  consequence  of  that  decision,  it 
waa  now  nnnecassarv  to  aisonsa  tbe  powers  of  the 
Court,  or  the  particular  tnrcnmstancea  uf  the  petition- 
er. 

Their  Lordships pranonnced  this  interlocutor: 

"  Having  eonsidcTed  this  petitioA,  with  the  miontc,  nominUe 
and  appoint  the  vithin  designed  George  Elliot  and  John  Petct 
.  Kellf,  to  be  eoraton  to  tbe  petitioner,  with  ibetNval  poirBi  af 
curatora;  and  in  case  of  thadeatb  of  either,  tba  SBrivai  of  either 
of  tbem  to  be  sole  curator,  with  power  to  give  up  judidal  iBveii- 
tones  of  the  deceased's  whole  qieaiis  and  estate,  sod  sutbonN 
and  empower  the  Sheriff  of  Lanarkshire  to  interpone  hisastliD- 
rilf  tberetOf  Ibe  said  curators  always  fiudlDg  caution,  before  ei- 
ttwt,;in  the  usu^  form,  and  decent. " 

Petitioner's  Autboritv — Young,  19tb  PebruBrr  1B18,  Far. 
OAi. 

Second  Division.— ^d.  iroryj  Campbell  and  Hacdtnl^ 
Agents.-7-Ab  Thonisoii,  Clttk,—iJ.W,H.\     ■ 


Sltt  Mai/  1834. 

No.   327.-7-Wii.LiAM    Graham,   Ac,   Punuert,  v. 

■Elizakbth  Jardinb  or  Graham,  Ac,  ClaimanU. 

Succession— Settlement — Consttactloo  of— Heritable  &  Mors- 
able— Li  feren  t-.-  L^tim — Jt  parly  katiitg  tvf^iyid  Ui  itrilMi 
eilate  to  hit  daagklwr  in  li/ireHI,  md  le  har  laa  mni  kii  itin, 
wioii  fining,  to  hi*  daugiUi'i  Mhtr  Midrrtt,  tufiii  ant  ■(■ 
kUauHnalila  In  Iht  taiil.  tm  and  hit  Mrt,  tiium  fmiliig.  U  Ui 
daughter'!  Mktr  ckildrtn,  lamng  arlain  prvitiiint  (a'liiMn 

.  ini'Dis  and  ifoungtr  cltiUrm ,-  axd  lUt  g^aidten  tapinj  ciufitf 
ctrlain  af  Ikt  maatailt  tearititt.  and  died  tMntetc,  tosnvs 
lanond  law  dat^ttrt — CimuRstsucej  m -lakidi  Md,  I.  ZU 
lie  MoitUa  prBptrtgJUt  fa  ttdiptdmt  btlmnn IM* md>m ni 
chUdre»o/lS»  tttuter'i grandieit,btaie prtporlmu^tm-lUi4 
tothemd()<a,andt»sftkirdttl>thedaUrm.~II.  TiallluitiU 
and  pratiuBnt  fiU  to  be  paii  propmHonaUg  oM  ^  At  lurilMt 
and  movtabU  ailaU, 

William  Jardine  of  Prieathead,  the  maternal  grand- 
father of  the  pnnuer,  died  in  1820,  leaving  a  di^Msi- 
tion  and  deed  uf  settlement,  dated  April  1610,  with 
certain  codicils.  The  disposition  and  settlement  ben, 
that 

"  far  tbe  love,  fsvoot  and  aSection,  which  J  have  fi>r  bj  ddot 
diu^ler  Elixabeth  Jardine,  aponse  oif  John  Qi^nm,  lata  Fm* 
voit  of  Locbmaben,  and  for  her  eldest  sarriving  son,  Hitbew 
Unhsm,  snd  the  other  persons  sfter  mentioned,  wit  jt  me  is 
have  given  and  granted,  as  I  do  herebj,  with  sad  luidtT  tta 
several  conditions,  reservations,  provisions,  and  bortbeiMaAB 
specified,  give,  grant,  assign,  dispone,  and  laaka  ever,  M  snd  is 
favour  of  tbe  said  Elisabeth  Jardine,  m7eUMtdaivhter,inH& 
'  '  surviving  me,  for  ber  Ufersnt  use  alT — ^ 
.MsthewOi 

n,  ._  ._e  whole  chili. „ 

ssid  John  Oiabain  snd  KUubetb  JardiMj  in  fee,  all  and  i>u>''T 


lest.] 
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a,  Mid  ■))  Mbtr  right*  i>r.«ii  bcriaUa 
nuare,  whiefa  mijr  Mhntt  to  ne  m  tha  tirDe  of  mydeith;  ck- 
ivptinK  alvmn  from  nid  eonrej'iam,  niae  Kres  wm  rood  and 
ihiny-threa  falli  af  I«(i4,  contained  in  ■  diapoiition  eseattsd  bf 
me  of  this  date,  in  farovt  of  MiitbewlHul  JiinM  CarnUben,  taj 
gmniiebildrcn,  wbicb  I  bercbjr  coiifirn.  and  pirticllarly  witbouE 

fnjudini  to  the  forewid  getwnlitj',  AU  and  whole  my  landi  of 
rintbcBd,"  Sic. 

The  pro'curatory  of  reRi;;tiiitkin  auttibnaed  r^igna- 
nation  to  be  made  for  new  inruftuMot' in  faroursf  tU 
■aid  Elisabeth  Jardiiie  in  Jifereut,    .        .,  .     . 

"forber  liferent  aMvaUenarlj,  in  ease  iho  iBirlve  iB#,B'hd'(he 
Eaid  MHthew  Grabam,  and  tbe  heifa  of  bja  bod;;  wbo'm  (kiling, 
to  ihewbole  cbildrtn  of  (he  said  marriBge  between  tbewid  Jobn 
Ornhani  »/ii  Elizabeth  Jatdinc.  in  fee,  irf  due 'and  campetent 
furrn';  but  always  witband  under  the  aevenil  condiliona, reaerra. 
tiona,  proviaioiis,  and  burthena  after  ipecified,  wlilch  are  declared 
to  be  real  burthens  uid  eiicumbrsuces  affecting  tbe  forenid 
land)  and  othen,  irith  the  pertinenta  thereof,  and  appointed  to 
be  inaerl  in'ltie  infertmenli  ttf  follorf  hereon,  until  tbe  (aid  bur- 
thens ihall  be  lanrfUll}'  ^nd  validly  renounced  and  diacharged,"  , 

The  burdeoa  and  pro^aiona  were,  prmo,  Payroeot 
of  tho  teatatur'a  dobtl  and  faneral  expenaea.  SffiiM^o, 
He  appointed  to  be  paid  to  William  Jardine  Hark- 
ne«a,bis  gVandwn,  fdOOat  the  expiration  of  fire  yenra 
after  the  teKtalur'l  d«ath,  or  as  soon  afterwards  as  the 
It^gatee  shauld  attain  the  age  of  twentf-obe.  The  in- 
terest, at  the  rate  of  foqr. per  cent,  from. the  time  of 
ibe  testator's  decease,  to  he  payable  to  Mrs  Harknesa, 
the  tentator'a  dao^hter  (lately  dead)  daring  her  life- 
time. There  wa*  a  aiibHtitution  in  tbe  event  of  the 
legatee'*  death.  Tertio,  He  appointed  the  interiast  of 
£400^  at  four  per  cent,  from  the  time  of  hii  death,  to' 
be  paid'  to  Itii  daughter,  Mrs  Sarah  Jardina  or  Car- 
rutbere,  during  her  lifetime,  and,  at  her  death,  tbe 
principal  sam  to  be  divided  amongst  ber  children  (two 
excepted),  as  i^cified  ;  Quarto,  He  appointed  £100  - 
to  be  p^d  to  hu  grandnon,  Matbew  Carratfaara,  the 
interest,  at  four  per  cent.,  to  be  paid  to  bis  idotber< 
the  said  Mrs  Sarab-  Jardine  or  Carrutbera,  during  her 
lifetime:  Quints,  He  lettled  upon  bis  own  wife  Mar- 
Ifartrt  Wrigbt,  a  fr«e  yearly  annnity  of  £20,  with,  tbe 
«:ojoyment,  during  lier  .widowhood,  of  s  hoase  and 
garden  described ;  aiid,  iatUu,  [I.e  appointed  £10  tt>  bo 
paid  to  hia  servdntr  Jane  Gibion.  ' 

In  connection  with  this'  abttlenunt  of  his  Jjier'tagej 
there  was  the  following  clause; — ■ 

"  M<Mvover,  I  da  berebj  dispone,  convey,  aad  Dake  over  in 
iarour  of  the  aaid  MaC^w  iinhan^  and  liia  foreMid* ;  whom 
Ulii^,  tbe  said  whole  children  of  ihe  marriage  between  the  aaid 
John  Grabaia  aod  Glicabetb  ^iidine.  all  and  sundry  goods,  gear, 
debta,)uiiieormonrj,''*i>d*'e«ery  other  thing  fulling  ynder  tba 
description  of  moveables." 

Matbew  Graham  wai  libewiae  conttituted  his  ex- 
cxcutor,  and  espede  coiiGnDBtioa  tu  bis  grandfather's 
moveable  estate,  which  was  iupentoried  at  £2727. 
He  intromitted  with  piart  of  the  moveable  funds, 
and  changed  sevenrt  of  the  secaritiea.  He  died  in- 
testate in  1830,  leaving  a  widow,  and  a  son  and  two 
daughtera  in  pupillarity.  Some-difficulty  bavingarisen 
relative  to  the  claims  which  emerged  out  of  Mr  Jar- 
dine's  lettlement  and  Matbew  Grmham'a  lacceasion, 
the  present  mtiltiplepoinding  was  briNigbtby  Mathew's 
brother,  William,  esecutor-datire  qua  nearest  in  kin. 
The  parties  who  appeared  were :  1st,  William  Jardine 
(irahiun,  the  ion  and  faeir  of  Matbew  Graham,  who 


claimed  tbe  fee  of  tba  heritable  and  moveable  estate, 
and  majotained  that  the  annuitio*  and  interest  of  tbe 
prQviaiona  niaat  form  deductions  affainst  the  lifermt 
right  of  Eliubeth  Jardine.  ^js.  The  yoongor  ahil- 
dren  of  the  deoeaaed  Mathew  Graham,  who  olairaad 
aa  legilim  one-third  bf  the  alleged  execntry  of  their 
father,  and  another  third  aa  dead's  part..  Sdly,  The 
relict  of  Mathew  Graham  daiiised  ono<tlurd  of  tbe 
peraonaT  estate  which  beludged  to  her  late  bnaband, 
and  aliment  for  herself  and  dt'tldren.  -ith,  Elisabeth 
'Jardine  or  Graham,  the  lifrentrix,  whoijmder  tbeaet^ 
tiement,  claimed  the  free  proceeds  of  therentof  PriesU 
head,  aad  tbe  interest  of  £300  arising  out  of  a  oertwo. 
trajiaaction' TeUtive  to  an  heritable  security.  5th,  The 
testator's  widow  Mra  Wrigbt  or  Jardine,  who  made 
a  claim  to  have  an  annuity  of  £20  dedared  a  real  bur- 
den on  the  heritable  and  moveable '  property  convey- 
ed ;  and,  6th,  The  children  and  BTandobildreD  of  the 
testator,  who  made  a  similar  claim  relative  to  tb^ 
princinal  and  in'tereatoftheaamsJwqueathed  to  them. 

William  Jardine  Graham  pleaded— 1.  By  thd  fait 
oonatrnction  of  tha  settletnent  of  Mr  Jardine,  tbe 
clumant,  as  tbe  heir  of  Mathew  Graham,  ia  substituted 
fo  him  in  -the  moveable  estate  left  by  Mr  Jardine ; 
and  Ihia  substitution  nerer  baa  been  eraceateid— H. 
At  least  it  has  not  beeneracnated,  in  so  far  as  regards 
thoae  parts  of  Mr  Jardine'a  moveable  estate  which  re* 
mained  nnnplifled  at  MaUiew  Graham's  death.-^Ui. 
The  liferent  Ifift  to  EKsabeth  Grabam  by  the  baidaet- 
tiement;  muat  he  taken  by  her,'  under  tbe  burden  of 
the  aifnoity  to  the  widow,  and  the  interest  of  tha  pro-' 
viaioni  declared  by  tbe  settlement  to  be  real  burdens. 

Mathew  Graham's  two  danghtera  pleaded — I.  The 
claimants  have  right  to  one-third  of  their  father's  exe- 
antry  in  name  of  legitm. — II.  The-  claimants  have 
ri^ht,  in  the  character  of  their  father'a  next  of  kin,  to 
another  third  of  tha  •xeoatry  fanda  ia  tiame.  of  deiul'a . 
parb— ^III.  William  J.  Graham  fa«s  no  right  to  the 
execntrv  funds  in  virtue  of  the  d«tination  bv  Mr  Jar- 
dine of  his  moveable  funds;  (I.)  Because  the  claitn- 
anta,  aa  the  heira  in  mabilibui  qf  Mathew  Grtfbajn'a 
body,  are  tbe  parties  in  whose  .favour  atone  that  des- 
tinalJon  -was  made.  (&)  Because,  as  tbe  subject  of 
that  destinatt9n  conusted  of  moveable  funds,  tliat  des- 
tination ii  " 
ditional  ii 

institution  took  efi'uct  in  the  person  of  Mathew 
Graham.  (S.)  Becanae,  even  had  tha  destination  im- 
ported a  auDstitotion  in  favour  of  William  J.  Graham, 
such  snbstitatiun  would  have  been  effectnally  evaen- 
ated  as  to  all  tbe  funds  uplifted,  disposed  of,  or  other- 
wise invested  by  Mathew  Graham. — IV.  The  claim- 
ants are  entitled  tu  be  relieved,  in  terms  of  their  claim, 
of  the  paoviiiona  contained  in  and  due  by  Mr  Jar- 
dine'a settlement.  (1.)  Becanae  William  J.  Graham 
ia  the  party  upon  whom,  in  terms  of  that  aettlement, 
the  burden  of  paying  theae  provisions  is  imposed. 
(2.J  Bccaaae,  at  all  events,  tlieae  provisions  are  real 
burden*  upon  the  heritable  estate  which  waa  ac<]aired 
under  that  settlement  by  Mathew  Grabam,  and  which 
has  now  devolved  opoo  hia  son,  William  Jardine 
Graham.^ — V.  The  annuity  to  Mrs  Jardine,  and  inte- 
rest of  the  other  provisions  left  by  tbe  settlement  of 
Mr  Jaidioe,  the  testator,  form  a  burden  upon  tha 


n  imports,  not  n  substitution,  but  only  a  con- 
J  institotion,  and  was  at  an  end  at  soon  as  the 
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right  of  liferent,  at  well  u  upon  the  right  of  fee,  of 
the  heritable  property,  and  fiill  to  ba  utiaGed.  out  of 
thxt  liferent  while  it  exiita. 

-  Mathew  Grmhama  widow  pleKded— I.  According 
to  the  (ound  and  legal  conitroction  of  William  Jar> 
dine'a  deed  of  Httlement,  the  legacies  and  annnitiea 
thereby  beqaeathed,  form  burden*  on  the  laiidi  of 
Prie*thead  and  othera,  and  on  the  yearly  income  de- 
rived therefrom,  and  none  of  these  legacies  are  exi- 
gible either  from  the  personal  fanda  conTeyed  by  the 
aeed,  or  the  general  auceeasion  nf  Matfaew  Grnham. 
^11.  The  claimant  it,  jure  relicta,  entitled  to  one- 
third  of  her  huaband'i  moveable  funds  and  effects, 
with  interest  from  the  fint  term  after  hia  death. — >IJI. 
The  claimant  is  alao  entitled  to  a  snitable  alluwanoe, 
out  of  the  remainder  of  the  said  estate,  for  the  aliment 
of  her  minor  children. — >1V.  The  claimant  is  farther 
entitled  to  a  suitable  sum  for  maintenance,  from  the 
time  of  her  husband's  death  to  the  first  term  there- 
after ;  and  for  the  expense  of  moarnings. 

'  The  liferentrix  ander  the  testator'*  settlement, 
maintained — I.  Under  a  sound  construction  of  the  de- 
eeaspd  Wiliam  Jardtne'a  lettlement,  the  deceased 
Bdathew  Graham,  who  accepted  of  the  same,  was 
hound  to  talce  the  sole  burden  of  the  debts  and  le- 

tacies  on  himself,  as  he  received  moveable  and  tangi- 
le  funds  far  more  than  sufficient  to  satisfy  these  bur- 
dens.— ■!!>  As  the  late  Mathew  Graham  uplifted  and 
applied  to  hia  own  use  the  debt  heritably  secured  over 
Newmains,  tbe  oondeacender  is  entitled  to  claim  from 
his  estate  the  interest  which  a  sam  so  secured  would 
have  yielded  annually  during  her  life,  if  it  had  con- 
tinued invested  in  the  security  *nbsi*tbg  at  the  period 
•f  her  father's  death. 

'  The  testator's  widow  pleaded — The  foresaid  an- 
nuity of  £20  is  declared  to  be  a  real  harden  on  the 
foresaid  lands, -and  other  means  and  effects  conveyed 
by  'the  foresaid  diaposition  and  deed  of  settlement, 
and  the  claimant  is  entitled  to  he  preferred  on  tbe 
funds  and  effects  of  the  said  Mathew  Graham,  for 
payment,  as  craved,  and  the  foresaid  grant  of  peata. 

The  other  children  and  grandchildren  of  the  tes- 
tator pleaded — The  foresaia  annnity  of  £20.  and  the 
foresaid  p  rind  pat  som  of  £400,  are  declared  to  be  real 
hardens  on  the  foresaid  lands,  and  other  means  and  ef- 
fects conveyed  by  the  foresaid  disposition  and  deed  of 
settlement,  and  tbe  claimants  are  entitled  to  he  prefer- 
red on  tbe  funds  and  effects  of  the  said  Mathew 
Graham,  for  payment  as  craved. 

Lord  Medwyn  on  Slst  January  1834,  pronounced 
this  interlocutor: 

"Having  rtfumed  eoniidcrttion  of  tbe  debate  in  thi*  cue, 
md  idriud  lbs  proceu.  Findi  tbat  the  deeeued  William  Jar- 
dine  of  Prietthead,  by  bii  diipodlion  and  deed  of  settlement, 
dated  4tb  April  IBIO,  conveyed  hi)  heritable  property  therein 
mentioned  to  his  eldest  daughter,  Elisabeth  Jardine,*in  liferent, 
for  her  liferent  uaeaUensrly,  and  to  her  «on  Hatheir  Giaham, 
and  tbe  hein  of  hi*  body ;  whom  fsiUng,  to  the  whole  ehildcen 
of  the  marriage  between  Eliiabeth  Jatdine  and  faer  huiband, 
John  Orabain,  in  fee :'  Find*,  ibst  tbeie  heritable  lobjecti  are 
declared  to  be  conveyed  under  tbe  aeveral  providont  and  burdeni 
after  gpecified,  '  which  are  hereby  dedared  to  be  real  burdeni 
and  fencumbmncca  affecting  the  forenid  landt  i'  and  then  be 
burdens  '  tbe  said  laoda  and  otbe ra,  and  tbe  Hid  Mathew  Gnfaapi 
and  hia  foresaids,  or  olhcr  lucceiaon  to  me  iberrin  in  fcr,'  with 


hi*  debtaand  variooapioviaiona,  settled  dle^  open  hiidiUtti 
and  grandchildren  ;  and,  after  the  enauetatioo  of  tbew,  he  a^ 
add*, '  And  all  ibese  stuns  I  not  only  appoint  lb  be  paid  by  tbe 
Bueceasor  to  m^  in  virtue  of  tbe  pnaent  aettleaem,  batdnlue 
the  KvetBl  sulgecta  are  qieeially  bnrtbened  uritb  tbe  paymeat 
thereof ;  and  tbaae  bordeni  arc  epptHnied  to  be  engraaaed  ia  the 
infeftmenta  to  follow  hereon  i'  Findi  that,  in  tbe  aaaie  deed,  lal 
by  B  subsequent  clause  in  it,  Mr  Jardine  also  convned  Ui  >btla 
moveable  fundi  '  to  the  laid  Mathew  Qraham  and  hia  fortnidii 
whom  filing,  tbe  aaid  whole  children  of  the  said  nsiriige  be- 
tween tbe  aaid  John  Orabsni  aod  Elisabeth  Jardine ;'  In  retpett 
whereof,  finds,,  law.  That  tbe  burden  of  the  debts  end  pioriiUDi 
is  spevisily  Isid  upon  the  bsritable  property  and  Mathsw  Qnlun, 
and  his  heirs  or  other  suceessort  in  the  Fee  of  tba  landi,  u 
whom  also  tbe  moveables  are  convejed,  thus  aflbrdinf  in  in- 
mediate  fund  for  payment  of  the  said  burdens,  during  the  tunl 
lifereiit  of  tbe  lands,  ifbe  shouldbe  tuniyid  by  hii  daughtn 
Elizabeth:  Sda,  That  Elizabeth  Jardine,  and  tbe  liferent  right 
which  she  ba*  in  tbe  heritable  property,  are  Dot  burdened  wilh 
any  of  the  debta  or  provitions,  bo  that  ibe  i*  not  liable  ertn  (er 
tbe  interest,  snd  entitled  to  enjoy  her  life  rent  free  from  any  laefa 
burden:  Qiia,  Tbat  tbe  destination  of  tbe  laoveablea  beiEf  in 
the  same  terms  ai  the  destination  of  the  lands,  and  in  tbe  ame 
deed,  it  seccas  to  have  been  the  intention  of  the  nsket  of  tbe 
settlement  to  create  a  substitutiog  as  to  tbe  ooreabln  la  titw 
manner  as  there  is  so  far  a*  regardi  tbe  heritage)  and  thdeTan, 
tbat  William  Jardine  Graham,  tbe  eldest  son  of  Mslhew  Gisbio, 
now  deceased,  is  entitled  to  aucceed  not  only  to  the  fee  oflbe 
heritable  estate,  but  also  to  talis  up  tbe  moveable  estste,  in  tit- 
tueuf  theiubstitution,  Inio^aaitianoteracoBted:  <M,Tb*t, 
in  Ml  far  aa  tbe  aecnritiei  for  tbe  penonal  property  have  bn* 
changed,  or  tbe  money  uplifted,  the  subatitution  baa  bees  m- 
cuated;  and  as  Mathew  Gisbam  diedinteatsiB,  his  twoyoanget 
children,  Elizabeth  Jane,  and  Bobina  Grace  Graham,  ineend 
as  next  of  kin  to  such  part  of  the  moveable  estate  of  Ur  Janfiai 
as  was  uplifted  by  their  father :  Slo,  Tbat  it  having  been  already 
found  by  IjOrd  Newton,  in  ■  process  at  the  Instance  of  Hn 
Gmham,  tbe  widow  of  Muthew  Qrabaio,  tbat  her  cliits  aljm 
rtticta  cannot  he  sffscted  by  tbe  subatitutipn  as  to  the  laenaUe 

Sroperiy,  even  when  it  wsi  not  uplifted  by  Mathew  Gcibuo, 
nda  it  unnecessary  to  decide  tbst  claim :  6lo,  Tbst  the  biid 
for  Aifiljin,  in  like  manner,  cannot  be  diminished  by  tbe  labiti- 
tutioii  in  the  moveable  succcEaion  being  held  effectaal  in  psK. 
snd  that  these  two  claims  atjui  rtlieia  and  Irgiiin  muit  bedc- 
dueted  proportionally  from  tba  moveable  estste,  according  ai  it 
fails  to  tbe  sou  or  the  younger  children:  Tmo,  That;  as  «is 
sgreed  on  at  tbe  bar,  intereat  ihall  be  payable  on  wbatcTer  hub 
shall  be  found  due  under  the  Jui  tcIicUe,  from  the  death  of 
Mathew  Graham  till  tbe  first  term  after,  wfaen  (he  widows 
legal  claim  is  held  to  be  [layable  ;  and  thU  sum  of  interest  iite 


111!*  against  the  lands,  and  Wiilisn)  Jardine  Graham,  at  otbti 
succesior  therein,  and  he  is  liable  to  paythii  and  tbe  otbrrdrba 
and  provisions  declared  to  be  real  burdens,  without  relief  fram 
the  liferentrix  or  his  tiiteri ;  and  on  tbeae  grounds  prefen  tbe 
daimant,  Mrs  Eliiabeth  Jardine  or  Graham,  to  tbelifrrentaT 
the  heritatde  property,  aa  well  as  to  the  iiitelTst  dnring  bcr  li^ 
St  (be  rate  of  lour  per  cent,  per  aonun,  of  the  snm  of  £3110,  ia 
lieu  of  an  equal  sum  which  wss  lent  to  Wiltism  Brown,  New- 
mains,  and  inveited  beritably  at  the  death  of  William  Jardiae, 
but  wss  BpUfted  in  manner  stated  intbeminale  for  Mrs  Grahao; 
Prefers  the  other  dsugbters  of  William  Jardine,  snd  their  rt- 
spective  riiildren,  to  tbe  lums  provided  to  them  severally  ia 
Uferent  and  fee  by  hi*  settlement  and  codicil*,  payable  ^io  bi 
as  not  already  psid)  at  the  terms,  snd  on  tba  events  thereia  t^ 
cified  :  Prefers  Mrs  Margaret  Wright  or  Jardine  bis  Wlduw- 1* 
her  annuity  of  ;£Sft  and  otheta  therein  provided'  to  her;  and  Is 
respect  tbst  tbe  heritsble  property  may  not,  during  tbe  luboi- 
teiice  of  tbeliferentand  minority  of  the  heir,  be  convertible  ima 
an  avaiiabU  fund.  Ordains  the  rsiiier  to  retain  or  act  apart,  o«l 
of  the  moveable  estate  intromitted  or  lo  be  intramitted  with  by 
him,  a  sum  sufficient  lo  asliafy  the  uid  annuity,  and  lifeteat 
proviaioiiB  STbile  pnyuble,  and  the  capital  luma  provided  to  tbe 
te«tator's  gniadcbildren,  as  the  same  ihall  become  payiblr,  aad 
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that  btfen  nuking  pafmcnt  totbawidDWorcUlilMnof  Hubew 
Onhun,  of  tbeir  mpecdTS  ibarca;  but  flnilt  tho  widow  and 
Tounger  children  of  Mitbew  Qnham  Gndtled  ta  relief  froni  the 
beir  and  Ibe  bcritible  eaute  for  in;  payment*  out  of  Ihe  mora- 
■ble  eitkte  found  lo  betorif  to  cbenir-^l  in  temtof  tbe  fiDdiogi 
bcrein.  and  to  bfm  hia  right  of  coUation  uDprejudleed ;  and  pre- 
fera  the  cbimant,  William  Jardine  Oiabaoi,  to  the  fee  of  the 
beritable  catatc  contained  in  the  aettlement  of  tbe  deceased 
Williani  Jirdina,  and  bIm  to  that  part  of  the  moreable  estate 
which  WM  not  uplifted  by  hit  father,  Mathew  Omfaaai,  but  still 
remaini  on  the  original  •ecuritica  :  Prerers  the  claim  an  ta,  Eliza- 
beth Jane  and  Robina  Grace  Orahlm,  as  the  younger  children 
of  Matbew  Gnibani,  who  died  intestate,  to  cne-lhird  of  the 
BiOTcable  property  belonging  lo  their  father  at  Ibe  lime  of  bis 
death,  ubgilioi,  and  alio  to  that  pan  of  the  moveaUe  property  of 
their  grandfatber,  which  wai  uplifted  by  their  father,  or  where 
the  original  aecurilies  were  changed,  after  deducting  the  legiiim 
and  /v)  relicta  proportionally  from  tbe  moTeablei  uplifted,  aa 
well  aa  not  uplifted:  Prefera  Mra  Robtna  Laurie  or  Grahim, 
in  termaaf  Lord  Newton's  interlocutor,  to  the  third  ofthemove- 
>bte  property  left  by  Mathew  Giabam,  in  rigfatof  berj'ui  reJicfa, 
with  interest  on  tbe  amount  fron  the  death  of  ber  husband,  by 
way  oF  aliment,  till  the  first  term  after  her  huaband'a  dealb,  and 
interest  thereafter  on  the  amount,  li!l  paid  ;  and  also  lo  tbe  sum 
of  £i2  for  mouraings ;  and  further,  to  the  sum  of  £  ,  by 
way  of  aliment  for  each  of  her  children,  out  of  the  funds  falling 
to  tiieiii  on  tbeir  father's  death,  payable  half-yearly,  and  per  ad- 
vaoce:  Finda  no  expenan  due  to  any  of  tbe  claimanta,  and  de- 
cern!:  And  befbre&dng  the  amount  of  aliment  for  tbe  children, 
appoints  parties  to  be  heard  thereon,  and  on  tbe  state  of  the  free 
or  available  funds." 

Tbe  partiei  reclaimed,  and  on  the  6th  March  their 
Lordsbipi  ordered  eaaea :  On  admiDg  trbich  the 
Court  pronouD<»d  thia  in ter locator : 

•■  Find  that  Mra  Elixabetli  Jardine  or  Grahim  U  entitled  to 
Ihe  free  liferent  of  the  whole  heritable  property  left  by  herde- 
ceaaed  father,  William  Jardine,  excepting  the  subjects  of  which 
Mri  Margaret  Wright  or  Jardine  baa  the  eiOoymeoc  during  her 
widowhood,  and  that  tbe  whole  moveable  property  in  qiieation 
belongs  to  the  widow  and  younger  children  of  Ihe  late  Mathew 
Graham,  in  the  proportions  of  one-third  to  the  widow  as  jui  rt- 
liclx,  and  tbe  remaining  two-tblrds  to  the  younger  children  aa 
Uguim  and  dead's  part  (subject  to  the  heir's  right  to  collate,  if  so  ad- 
vised) :  But  that  tbe  moveable  aa  well  as  the  heritable  property 
conveyed  by  the  settlement  of  William  Jardine  ia  aubjected  Co 
the  debts  and  apecul  provisiona  contained  in  that  settlement,  in- 
cluding the  annuity  thereby  provided  to  bia  widow;  and  that 
tbe  heir,  and  the  widow  and  younger  children  of  Mathew  Graham, 
are  therefore  entitled  to  mutual  relief  from  the  payment  of  such 
debts  and  provisions  with  which  the  whole  of  the  auceesaiou  has 
been  burdened.  In  proportion  to  the  relative  value  of  the  heritable 
and  personal  property  devolving  to  them  reapectively ;  and  with 
these  alterations  and  variations,  adhere  to  the  interlocutor  re- 
claimed against,  and  Snd  no  expenses  due,  and  remit  to  the  Lord 


e  amauDt  or  value  of' the  beritable  and  personal  pro- 
perty, and  the  specific  amount  or  proportion  of  tbe  debts  and 
provisions  to  be  borne  by  tbe  heir,  and  the  widow  and  younger 
ebildren,  respectively,  and  any  other  remaining  points  in  tbe 

Aotborities  for  William  J.  Graham— Stair,  HI,  5,  IB. 
Banlct.  II.  3,  151 1  III.  B,  44.  Ersk.'  III.  8,  44.  Christie  n. 
Christie,  ISih  July  16B1  ;  Mor.  6197.  Gordon  v.  Drum,  I9tb 
Februa/T  1685;  M.  14,849.  Smith  ■.  Smith,  14th  December 
1712;  M.  3512-  Campbell  v.  Campbell  and  Macmillan,  12^ 
June  and  November  1740;  M-  U,aU  and  B.  FoL  Uic  IV. 
902.  Kilk.  Nov.  1740.  Walkers  v.  Walker,  7tb  December 
1744;  M.  I4,8AS.  Fowke  v.  Duncans,  1st  Morck  1770;  M- 
14.861  and  8992-  firuwn  v.  Coventry,  2d  June  I7!>2i  M. 
I4,863;Fae.  CoL2I3,p.  447,  Smicho.  Grieve, STtb  May  1801  ; 
Miabet  n.  Haodou)tal,  27tb  June  1809 ;  Duncan  e.  Myles,  «7tfa 
June  1809;  Mor.  Sub.  and  Con.  Inst.  App.  No.  I.  Kac.  CoL 
Johnston  r.  Greigs,  28th  June  1831  ;  Fac.  CoL  135,  pp.  518, 
Vol.  VI. 


£40:9  S.  &D.eOS.  CiwHord  v.  Stewart,  3d  December  ITM; 
M.  2384.  Oilmour  v.  Gilmonr,  13th  December  1809  ;  Fac. 
Col.  No.  156,  p.  449.  Anscrnther  v.  Anstrutber,  eSlh  Nov. 
1833;  18  S.  &  D.  140. 

Authorities  for  Mathew  Graham's  Daughters. — Hamilton, 
BtbDocember  1787;  Smith,  14th  December  1710;  Denbolm, 
January  172S;  Mor.  14,850  and  0346.  Brown  e.  Coventry,  3d 
June  1793;  Bell's  Case*.  Gordon's  Trustees,  4tb  Deeembac 
1821.  Sempill,  15th  November  1792;  Mor.  8108.  Dunlop, 
2d  June  1812.   Thomson,  lOth  November  1814.  Lswson,  24th 


February  1727;  Mor.  12,844.  Bowie,  21st  February  1809. 
Bnrrell.  Uth  December  1825.  CathcarCs,  26th  May  1830. 
Blair,  9tb  February  1742;  Brown's  Supp.  V.  p.  718. 

Second  Division. — Lord  Ordinary,  Medwyn For  William 

J.  Graham,  Jameson ;  Gibson  h  Hector,  W.  S.,  Agents. — For 
Mulbew  Graham's  Younger  Cbildren,  John  Marshall ;  Adam 
Paceraon,  W.S.,  Agent.— For  Mrs  R.  Lawrie  or  Graham,  Geo. 
Q.  Bell;  B.  Lambton,  W.S.,  Agent—For  Mrs  E.  Jardine  or 
Graham,  Cuningbame;  W.  &  J.  B.  Douglas,  W.S-,  Agenta. — 
For  Mrs  M.  Wright  or  Jardine,  J.  J.  Reid ;  Thomas  Johnttoat, 
S.S.C.,  Agent— Mr  Thomson,  Clwk— [J,  V.A.] 


SIff  May  laSiu 
No.  328. — Robert  Fbrris,  Ac  (Jackson's  Trui- 
TiEs),  Puriaert,  v.  Jakb  B.(iri>  or  Jackioei,  frc 
(Baird'a  Thubtbei),  Defenderi. 

Process  — Title  to  Pursue — Trust-deefl — Unier  a  tmi-deei 
naminaling  Jbur  IruUees,  tht  majarilji  accepliag  lo  be  a 
fiiorum,  ipilS  povfT  i»  add  or  aitame  inplius  of  thote  into 
migfa  die  or  decline  la  ael—Held,  that  il  wni  ultra  virea  of  ft* 
truileeile  incrnu  lAe  number  beyond  Jbur,  and  abjtclion  ivM- 
taiaed  (a  their  title  to  ptiriue  nituetien  o/arlttn  deedi  accerd- 
iigly. 

The  deceased  Thomsi  Jadtaon  of  Coats,  died  in 
Auguit  1830,  leaving  a  son  and  three  daughters. 
PrevioBS  to  his  death,  in  June  1830,  he  hsd  executed 
a  trust-disputitioD  aud  settlement  of  considerahle  heri- 
table property 

"  in  favour  of  James  Jackson,  tny  nephew,  Thomai  H.  Slater, 
grocer  in  Glasgow,  ny  son-in-law,'  John  Morrison,  my  nephew, 
and  ThomaB  Jackson,  my  only  son,  or  to  such  of  them  as  shall 
accept  hereof,  and  to  the  survivors  or  survivor  of  the  said  accep- 
tors, aa  trustees,  or  trustee,  for  tbe  ends,  uses,  and  purposes,  and 
with  the  powers  after- spec ified,  tbe  major  number  of  the  said 
trustees  accepting  and  in  life,  for  the  Lme,  being  always  a  quorum, 
and  to  tbeir  or  his  assignees,  all  and  sundry  Undi|  booses,  hert. 
Cages,  tacks,"  &c 

The  deed  then  txintained  this  clanari : 

"  And  farther,  in  ease  of  any  of  my  aaid  tmatees  declining  to 
act,  or  in  case  of  tbe  decease  of  any  of  them,  before  Ihe  pur- 
poses of  this  trust  are  fulfilled,  the  surviving  or  remaining  trus- 
tees, or  their  quorum,  shall  bave  full  power  to  add  and  ssanmo 
Bucb  other  persons  ns  they  aball  judge  Gt  to  be  ttuatees  along 
with  them,  in  place  of  those  who  may  die  or  decline  to  act;  and 
Bucb  trustees  so  to  be  named  and  assumed,  shall  possess  the 
lamepoivereandprivilegesasarebereby  conferred  on  the  trustees 
above  named." 

Of  the  four  persons  named  hy  Mr  Jackson  as  trus- 
tees, two  only  accepted,  v'lx.  his  son,  ThomBs  Jackson, 
and  his  nephew,  John  Morrison ; — the  other  two  hav- 
ing expressly  declined  to  accept.  The  two  accepting 
trustees  were  duly  infeft  in  the  lands  of  Coats,  in 
virtue  of  the  prect^pt  contained  in  the  Irust-dhed  ;  and 
they  proceeded  otherwise  in  the  administration  and 
management  of  the  trust-estate.  In  November  1831, 
Mr  Morrison  and  Thomas  Jackson,  janior,  the  only 
No.  XXIV. 
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accepting  tmatee*.  conreyed  th«  eitat«  to  Thomu 
Jackiun,  janior,  wbo  in  December  thereafter  nurried 
AfiiN  Jane  Baird,  yonngeat  danebter  of  Al«xu)der 
B«lrd  of  Loebwood,  uid  in  consiaeration  of  £1200  of 
tocher,  bv  nntennptial  contract  of  marriage,  conveyed 


in  ipcuritf,  for  payment  to  his  iponBe  of  £60  per 
annum  during  the  marriage,  and  £l20  nf  annnity  if 
•be  tbonid  lurTive.  Tbe  principal  (um  of  £1200  waa 
■ettled  on  the  longeit  liver  in  liferent,  and  all  the  chil- 
dren in  fee,  ibare  and  afaare  alike.  Tbe  defenders,  ai 
trufteen,  were  dnljr  infeft.  In  1832,  Jaclcaon,  junior, 
beotme  bankrupt,  and  his  estatei  were  Mqaeitrated. 
In  July  lt<32,  he  and  Mr  Morrison,  tbe  other  aecepting 
trnntee  of  Jackson,  leniur,  executed  «  di«poiitioii  and 
depd  of  aiKumption,  and  on  the  narrative  of  the  origi- 
nal trnit-deed,  and  tbe  declinature  of  two  of  the  awd 
tra«teet  tu  act,  aunmed 

"  Alexuiiler  Mein,  aecounttnt  in  GTugow  ;  Bobnt  Feirie  of 
Bltlrlumiiock,  Eiq.,  and  John  Uemmell,  ibipigeDtin  Glugoir, 
to  be  tru8te«i  ■long  vrith  ni  for  cxrcutiDR  the  purpote*  of  (be 
forauid  cruil  diiposidon  and  deed  of  tettlement,  mide  and  tme~ 
ruled  by  iht  iiid  deccHed  Tfaomaa  Jackson,  declaring  that  the 
aud  Alexander  Mein,  Robert  Fenie,  and  John  Gemmcll,  ahall 
and  Diaj  act  in  the  execution  and  management  of  the  aaid  tnmt, 
and  thai)  hsTe  uid  be  inTeited  with  &e  lame  powen  aod  ao- 
iboritiea.  privilege*,  and  exemptJong,  ai  if  tbe;  had  been  origi- 
nall;  appointed  by  tbe  uid  truat-ditpoaition  and  deed  of  aetUe* 
neni,  and  ai  expretied  tberein;  and  in  order  that  the  said 
Alexander  Mein,  Robert  Ferrie,  and  John  Oemmell,  may  jointly 
with  lu  be  reeled  in  luch  of  the  tnitt-egtate  and  eflecti  ai  re- 
Maia  Bndiipoaed  of,  we,  the  said  ThomM  Jackson  and  John 
Morriion,  da  hereby  diipone,  assign,  ctinTey,  and  make  OTer,  to 
and  in  Faraurof  ounelTci  tbe  aoid  Tbomai  Jackson  and  John 
MorriaOu,  and  tbe  Mid  Alexander  Meio,  Robert  Ferrie,  and 
John  Geniniell,  and  tbe  accepton  and  acceptor  of  the  aaid 
Alexander  Mein,  Robert  Ferric,  and  John  Oemmell,  and  the 
sunriTon  and  lutviTOr  of  u(  and  them,  a*  crnsteea  or  trustee, 
for  the  ends,  uiei,  and  puipoaea  afVer  specified,  the  major 
nnmher  surriring  and  accepting  being  a  quonuB,  and  to  our 
and  iheif  aMignees,  all  and  aniidry,'  &c. 

No  feudal  title  wai  completed  in  the  pertons  of 
the  said  last  aasumed  three  trustees ;  and  Mr  Mein,  one 
of  them,  having  died,  the  other  four  on  SStb  March 
1833,  by  n  new  deed,  aasnmed  WilliBm  Johnston,  ac- 
countant in  Glasgow,  in  room  of  the  deceased.  A 
few  days  after  this  last  deed  was  executed,  the  pnr- 
aners,  Robert  Ferrie,  John  Gemmell,  and  William 
Johnston,  designating  themselves  "  tlirae  and  a  quo- 
tum of  the  trustees  of  the  said  deceased  Thomas  Jack- 
•on,  senior,  assumed  andappointed as  after-mentioned," 
raised  a  summons  of  reduction  of — Ixf,  the  disposi- 
tion by  the  trustees  of  Mr  Jackson,  senior,  in  farour 
of  Thomas  Jackson,  junior,  of  the  lands  of  Coats  ;24  his 
sasine  proceeding  on  that  disposition ;  3d,  the  contract 
of  marriage  between  Tbomu  Jackson,  junior,  and  tbe 
present  defender  Mrs  Jackson,  in  so  far  as  it  related 
to  the  provisions  constituted  and  secured  in  favour  of 
ber  and  her  children,  by  means  of  tbe  other  defenders 
M  trustees,  over  the  estate  of  Coats;  4JA,  the  sasine 
in  favour  at  the  defenders  as  trustees;  and  Itittlj/, 
the  decreet  of  adjudication  in  favour  of  Mr  Robertson, 
as  trustee  on  Thomas  Jackson  junior's  sequestrated 
estates,  in  so  far  also  as  it  related  to  the  lands  of 
Coats.  After  the  production  had  been  satisfied,  de- 
fences were  lodged,  tbe  first  of  which  was  of  a  pre- 
liminary nature,  and  in  these  words : 


"  Theallegedquoramaftnateesof  Mr  Jaeli*aa,s«Biar,  have 
no  title  to  pursue,  in  respect  that  both  the  deeds  of  naminatieu 
were  alfn  tint  of  tbe  partiea  who  were  siiid  to  h»e  aasumed 
tbe  power,  and  wholly  null  and  void  i  and  ihut  ibe  whide  pur- 
suers of  tbe  action  being  equallv  onder  this  excepiion,  iberc  b 
no  persmi  entitled  to  represeat  the  trust" 

Lard  Moncreiff  baring  ordered  mrnntes  of  debate, 
the  pursuers  contended — I,  When  a  general  power  of 
assuming  trustees  is  given  to  those  originally  nami^, 
the  pursuers  can  see  no  principle  fur  r^trictiiig  the 
power  of  assumption  to  tne  same  nuinbt^r  of  trustees 
with  those  originally  appointed. — 11.  Tlint  the  power 
given  to  the  original  trustees,  in  the  prenont  case,  uot 
merely  to  assume,  but  also  to  add  sudi  nther  proper 
persons  as  they  might  thinkfit,  to  net  ul»ng  with  them, 
excludes  altogether  the  narrow  viewK  and  argument 
of  the  defenders.  The  original  truslcKs  are  expressly 
empowered  "  to  add  and  aasnme  sucti  uther  proper 
persons  as  they  shall  judge  fit,  to  be  trustee*  along 
with  them,  in  place  of  those  who  may  die  or  decline 
to  act."  They  are  thus  not  only  entitled  to  assume, 
but  also  to  add,  other  trustees.  They  might  have 
been  empowered  to  assume  other  trustees,  so  aa  to 
keep  np  the  original  number  of  four;  but  how  they 
could  add  trustees,  which  they  are  also  empowered  ta 
do,  without  increasing  the  number,  is  not  very  intelli- 
gible. Tho  pursuers,  therefore,  under  the  expreus 
power  given  by  the  testator  in  this  case  to  the  arigio»l 
trustees,  were  entitled  to  add  other  trnsteea,  so  as  to 
increase  the  number  beyond  four ;  and  in  adding  and 
assuming  three  new  trustees,  the  original  trustees  did 
not  exceed  tbe  express  powen  conferred  on  thena. 
Had  they  appointed  two  only,  they  would  have  ex- 
ercised merely  tbe  power  of  assumption  ;  but  by  ap- 
pointing three,  they  exercised  the  power,  equally 
given  to  them,  of  addition.  Answered — I.  lif  tbe 
whole  four  trustees  bad  accepted,  they,  confesaedlf, 
could  not  have  increased  their  number.  But  wbeQ 
either  of  the  events  occnrred,  whereby  the  remainisig 
trnitees  are  authorised  to  add  and  assume  other  trus- 
tees, their  power  of  addition  and  assumption  ia  not 
general  or  unlimited,  so  as  to  entitle  them  to  add  to, 
and  increase  tbe  original  number  of  trustees,  but,  on 
tbe  contrary,  expressly  limited  to  the  appointment  of 
persons  in  the  place  of  those  declining  to  act,  or 
dying.  Tbe  power  conferred  on  the  remaining  tms- 
tees,  IS  to  add  and  assume,  so  as  to  keep  up  the  origi- 
nal number  of  trustees,  if  they  deem  that  expedient ; 
but  they  bave  no  power  to  do  that  which  tbe  whola 
four,  if  they  had  acted,  could  not  bave  done. — II.  Tho 
number  of  trustees  has  been  increased  to  five,  and  lb* 
quorum  varied  from  tbe  majority  of  four  to  the  »»- 
jority  of  five,  thereby  completely  departing  from  tho 
truster's  declaration^— III.  Where  there  has  been  an 
excess  committed  iu  the  execution  of  a  power  to  elect 
to  an  ofiioe,  there  can  he  no  boundary  drawn  betwixt 
the  excess  and  that  which  was  warranted,  where  tbo 
appointment  baa  been,  as  in  this  instance,  by  one  ^m1 
the  same  act.  The  pursuers  may  just  as  well  contend, 
that  any  constituency  authorised  tu  elect  one  repr^ 
sentative,  may,  upon  the  death  or  refusal  of  the  per- 
son elected  to  qnalify,  appoint  two  iu  his  pleee,  asd 
say,  if  one  of  these  two  afterwards  die,  that  tbe  ser- 
virur  was  legally  choaen,  because  the  constituency  bad 
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tbepowtr  nkI  the  prirtt^e  otAaoting  ona  rtpnuit- 
Utire. 

Lord  Moneniff,  «ii  13th  M*f  1834,  niBile  ari Andum 
#ith  the  miDOtM  to  tb«  8«c«Mid  Ditirion,  an<t  added 
thit  note : 

"  The  quMtioiT  Iiere  rEportfd  h  aT  ImpOrtanM  for  tbe  r«En1». 
tion  oF  all  ancb  tnliM.  Tbe  trait-dscd  contains  no  nnenl 
powrrof  uiuniinglnis!»g.  The  only  power  giteo  is  limited 
to  iLe  nee  of  one  or  mora  of  [hetruiteei  named  failing  bf  dtarh, 
or  declining  lo  accept ;  and  ttie  power  U  aimply  a  power  (o  the 
rrinulniiig  truttef  d,  upon  tbat  emsrgency,  to  add  or  auOTDe  luCh 
Other  perBoni  og  ihev  may  thinlc  fit,  ■  to  be  trusleea  along  with 
(bem,  in  place  of  those  who  may  die  or  decline  to  uci'  The 
Lord  Ordiiuryean  entertain  no  doubt  of  the  pliiB  meaning  of  this 
proriaion,  viat— That  if  one  died,  or  declined,  another  migbt  be 
uiumed,  and  if  tint  died  or  declined,  two  others  mi({ht  be  a«- 
«unied.  But  here  two  had  dcclinedi  and  tbe  remaiajng  t«ro 
bare  ai^Diiied  three.  If  the/  bad  power  to  do  this,  they  had 
power  to  sstume  aix  or  a  dolGii.  That  i>,  the  power  given  fot 
tuppiying  tbe  deficiency  in  ■  particular  ease,  is,  upon  the  etner- 
genire  of  that  event,  converted  into  ■  general  power  of  aaamnp- 
tion.  Tbe  question  ia,  Wbether  this  ia  conainent  with  the  will 
of  tbe  testator  ?  Or,  Whether  there  ia  anyUw  for  anch  acoa- 
ilruetion,  or  any  precedent  to  support  it?  The  Lord  Ordinarj-  is 
of  opinion  ihai  it  ia  contrary  to  the  plain  intention  of  the  tei- 
titor ;  and  that  tbe  stirmpt  to  twiat  the  nonl '  add'  into  lucb  a 
meaning  is  a  perversion  of  its  obvious  sense  :  It  mnat  be  takeii 
with  reference  to  the  special  case  provided  for.  The  newlv 
Dialed  persona  are  to  be  '  added  oi  assumed,'  to  act  aloug  wkb 
tbe  remaining  trustees,  in  place  of  those  who  may  die,  fie. 
There  is  no  addition  to  tbe  original  number  supposed  ;  and,  as 
lie  thiiike  this  contrary  to  the  evident  intention  of  the  teatstor, 
BO  he  knows  of  bo  law  or  antbority  by  whiefa  it  is  sanctioned. 
If  the  nomination  of  three  was  incoHq»etcnt,  tbe  Lord  Ordinary 
does  not  sac  how  it  can  be  at  sU  aupported ;  beciusa  it  cnnoot 
be  Lnoivn  which  two  would  have  been  preferred,  or  whether  any 
of  them  would  have  been  named,  without  tbe  third.  There  isa 
broad  sasumption  of  law  in  the  minote  for  tbe  pursuers,  which 
(fae  Lord  Ordinary  cannot  at  all  assent  to;  The  law  is,  that 
faculiiea  are  of  strict  construction,  and  na*t  be  precisely  eie- 
cutcd  1  and  if  he  miatakcs  tiot,  tbe  ralet  of  the  law  of  Bnglaad, 
as  lu  powara,  are  still  more  strict  The  distinction  seama  to  be 
correctly  ststed  in  tbe  minute  for  tbe  defenders.  There  may  be 
an  eiceea,  which  is  clearly  separable  from  the  general  eiercise 
oF  the  power ;  and  in  tbat  case,  the  Court  will  only  reduce 
fuoad  trctmini.  But  if  the  transgression  of  tbe  power  is  Inhe- 
rent in  the  whole  act  itaelfi  the  Court  will  not  interfere  to  tnake 
a  new  act  in  exerrise  of  the  power.  Ths  Msnmption  of  Ur 
Johnston  seem*  to  be  in  any  view  incompetent." 
At  advitaag,  tbe  Court  proooaiieed  thii  loteTloca- 


!  back  to  the  Lord  Ordinarj',  reserving  all  olumi  for  « 


tbe  a 

Parwen'  A atboritia*.— Juridical  Styles.  VoL  L  p.  2!8[  II. 
3W.  Powell,  p.  3M.  Attomej-Oeneral  *.  Floyer;  IlL  Ver. 
non,  748.  Attomer-General  a.  Cooper;  Brown,  439.  Doe  » 
Hoe  ;  Anatrutber,  I.  p.  B6. 

Defenders'  Authoritiet,  ul  np.  and  Cbaoce'*  Threat.  II.  pp. 
S44,  954,  393-9,  cap.   19.   Sir  Edwu^  SogdH^  Treadae  on 

Second  Division. — Lord  Ordinary,  BfoncrsiS'. — Act.  Keay 
and  More;  William  Young,  W.S.,  Agent.— ^£(.  Skene  and 
Wbigham  ;  Pearaon,  Wilkie  and  RobertaoB,  W.S.,  Aowta.— . 
Mt  Roltaod,  atA.-[J.W.H.} 

id  Jum  1834. 

No.  3S9. — Mu  Marion  Coluer  or  Dohald  and 

HnsBAND,  Pursueri,  v.  VfiLLUX  Paterson,  De- 

Execnawt— auMMoee    StatMe  lOTS,  c  i 


tuilaiaed,  lAat  Ut  mtlUHgtr'i  mCMtfan,  wlici  wA*  Kriutn  Mt 
a  thtet  diitiact  from,  but  ttUcked  up  along  wUA  the  jiiiviaMHU, 
ilid  not  dcrign  the  partiei  in  lermi  ^Ihe  Sta^utt  1S72,  c  0. 

The  parenem  brought  an  action  of  relief  and  pay- 
fnent  agBJDat  the  defeoder,  to  which  it  was  Btatea  ai 
a  prelimioary  defence,  that  the  meMenger's  exscation, 
^hieh  was  written  on  a  sheet  distinct  from,  thoogh 
stitched  up  hhing  with  the  sommotts,  did  not  design 
tbe  pursoerg  anddefender,  as  required  hy  the  common 
law,  and  by  the  Act  1672,  c  9.  The  execution  bor«, 
that  the  messenger, 

"  by  virtue  of  the  before- written  libelled  aDmrnons  of  relief  end 
payment,  niaed  st  the  instance  of  the  before-deigned  Maiioa 
M  May  Collier,  and  Charles  Donald,  her  husband,  for  his  inte- 
rest, passed,  and,  in  bia  Majesty's  name  and  autbotity,  lawfdUy 
summoned,  warned,  and  charged  the  bIso  before-deiigsed  Williaia 
Patersorr  to  compear,"  &c. ;  a  short  copy,  8ie.  "  was  lel^  withk 
in  the  dwelling-boaae  of  the  said  WUIista  Paterton  at  Kettle, 
with  a  servant,  to  be  delivered  to  him,  in  respect  I  could  not 
find  himself  perftnally." 

Ani#ered  for  tbe  {mrsnera — The  summons  is  ipe- 
wally  described  in  tbe  execution,  u  one  of  relief  and 
payment,  at  tbe  instance  of  Marion  or  May  Collier, 
and  Charles  Donald,  her  btisbant},  the  parties  to  tha 
present  proceedings ;  and  tbe  defender  is  equally  and 
uneituirocally  pointed  out  by  tha  mode  in  which  be  ia 
designed  in  the  execution,  where  it  is  mentioned  that 
the  citation  was  giren  him  at  Kettle.  There  can, 
Aerefore,  be  no  doubt  in  tbe  application  of  tbe  present 
Btnnmons  to  the  parlies  in  question.  This  being  tha 
case,  it  aeems  to  De  all  tbat  is  required  by  tbe  Statute 
allnded  to.  Tha  pursnen  arer,  and  undertake  to 
prore,  tbat  tbe  iboet  on  wbioh  the  execution  la  written 
wa>  originally  stitched  up  with  the  aummona  befora 
it  was  aigneted  or  executed. 

Tbe  Lord  Ordinary  (Corehouse)  reported  the  qaea- 
tion  on  minutes  of  debate  to  the  Court. 

Lord  Prtildmt.—The  interlocutor  in  the  case  of  Watt  bears, 
that  the  sheet  on  which  tbe  execution  was  written  was  part  of 
the  original  anmrnons.  Therefore  the  parties  must  have  adi- 
mitted  that  fiael,  just  as  tbey  oiay  djapente  with  an  etecuMott 
altogether.  Bui  there  have  been  two  caaea  aiac^  ia  which  we 
refused  to  sustain  such  an  eiecution  on  a  distinct  sheet  (  snd  la 
one  of  these  c»ea  the  execution  referred  to  the  sanimoos  even 
more  special!*  than  this  execution  does. 

Sandfrrd,  for  pursuers. — We  offer  to  prove  that  the  sheet  on 
wUeh  tbe  execution  ia  written  was  originally  atitiihed  up  with 
tha  aummons. 
Lard  FnadtKt. — We  cannot  allow  that  proef, 
Tbe  Court  snttaioed  the  preliminary  defence,  and 
■ssoiliied  tbe  defender,  with  expenses. 

Punuers'  Authorities.— Quon.  Attach,  e.  K  and  &  Erak. 
IV.  1,4.  1469,  r.  113.  Balfour,  p.  SOS,  e.  10  and  U.  p. 
309,  c.  32,  aud  810,  e.  39  and  34.  Stair,  IV.  38.  12.  Mao- 
kcniie's  Observations,  p.  440.  Lady  Kinglasaie  a.  Alex, 
ander,  November  36,  1680 ;  M.  374B.  Stair,  IV.  SS,  1&  and 
38,13.  WalUcev.  Maxwell,  February  1667;  M.  374a  Dub> 
barMidOtIisr*R.MBcleodandOthcra,90Ui  Febrnvy  1705 1  M. 
3746.  ScL  Dee.  No.  84,  p.  111.  OSfee  of  Meuei«er,  pp. 
24,  92,  33, 38,  *t.  aJ.  Stewart  «.  Macra,  I3th  Janmuy  IS3I  [ 
9  &  and  D.  861.  Crichtoa  «.  Deans,  16th  Novonbet  1633; 
F.  & 

Defender^  Aetbori  ties.— Watt  a.  Maekintosb,  lOtli  Febmary 
1827i  5.  and  D.  Macanlay*.  Cameron.Stli  Fobruaiy  1880; 
Scot  Juiiat. 

First  IKvlslon.— Lord  Ordinary,  Corcbouxe.— ^d.  Runter; 
JaoMsKiMn,  S.8.G.,  Agent.— ^tt.  Sandfbrd;  Oibaonfc  Hec- 
tor, W.S.,  Ascnis.— Mr  RoUapd,  Clerk.— [C.i^.] 
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3d  June  1834. 
No.  330.^-Georbe  Tod,  Pursuer,  t>.  Akdhkw  Bsody, 
Vfftnder. 
Proceu — lUdu  ctioD-  Im  probation. 
Lord  Moncreiff  reported,  that  tbii  waa  an  action  of 
re ducti on- im probation  of  two  billa  on  the  bead  of 
forgerj.  After  abiding  bf  the  bills,  and  givinff  in 
SDstreri  containing  articles  approbatory,  the  defender 
had  absconded ;  and  the  pursuer,  to  fcuard  against  a 
future  reduction  of  the  aecree  now  obtained  by  bim, 
withe d  to  lead  a  proof,  but  had  a  difficulty  whether 
to  take  a  comiuiMion  and  diligence,  ao  that  the  proof 
might  be  preieryed,  or  to  ask  a  remit  to  the  jury 
roll,  and  obtain  a  Terdict,  which  bis  Lordifaip  thought 
•qaallr  competent,  and  net  subject  to  be  opened  np. 
Tie  Court,  liulding  either  mode  of  proceeding  to  be 
competent,  thought  the  pursuer  must  decide  for  him- 
self, without  any  advice  from  tbe  Court ;  and  ordered 
accordingly. 

'    Second  Dimion. — Lord  Ordinary,  Moncreiff. — Act.    Deu; 
TboBuu  Lebuni,  S.S.C.,  Astat.— Alt.  Abieni— [G.A.] 


MJune  1834. 

No.  331. — William  Dcncan,  Advocator,  v.  Jaueb 

CuNNiNOHAM,  Retpondent. 

Accgunli,  Itenuof~-ODUB  Frobindi — Debtor  and  Creditor^ 

A  party  luming  bten  lejtietlraled,  and  AaviHg  luice  VTuycttii- 

fidls  aitnapitd  to  obtain  an  opprotal  of  compeiilion — Htld, 

■  at  Ihi  iHiloneeaflwcnlygeBri, — /.    TAnl  lie  wu  not  mtiiltd  lo 
•    l^roa  an  a  endilar  fdu>  Sad  lodged  a  ctaim  and  effidavU  mik  lite 

IruUtt,  vhKh  iad  net  teen  olgMtd  to,  tut  tet  firth  at  comet  nt 

.    tke  pelilian  far  apptewU,  Ike  onus  of  proving  the  itenu  if  ike 

eicovM  to  he  cvrrect. — //.    That  the  preiumplion   of  la»  «at, 

thai  the  account  iHf  correct,  and  that  the  OUUI  qfitaling  ipt- 

■  cifle  o^eelimt  to  it  ley  nn  the  dtbtor. 

William  Dancan,  W.S.,  bfooght  an  action,  as  tmi- 
tee  on  the  deceased  Jamei  Dodn's  estate,  against  tbe 
respondent,  for  payment  of  £l34,  3.  7.,  being  tbe  bft- 
lance  of  an  account  incurred  by  bim  for  fitting  up 

Ereen-bonsei  at  Comely  Bank  in  iSlO,  and  wbich 
ad  been  lodged,  with  an  affidavit,  hj  Dods,  in  tbe 
respondent's  sequestration  in  18II.  The  respondent 
objected,  that  the  account  lodged  in  the  sequestration 
was  nut  spectGc ;  that  it  and  the  relative  affidavit 
were  informal, — and  pleaded  prescription.  After  a 
proof  (which  established  the  heU  contained  in  tbe 
findings  of  Lord  Medwyn's  interlocutor  infra),  the 
SheritF  ou  3lst  July  1833,  pronounced  this  interlo- 
cutor : 

"  Finds  it  inaCructed  that  the  Iste  Jsmn  Bain  lodged  s  claim 
■Rd  affidsvic  for  the  debt  libelled,  in  the  defender's  sequestratian, 
and  was  tfaerefDre  ranked  by  (bo  trustee  on  the  delender'i  ae- 
quetfraled  e*We  for  the  lum  of  jClSS,  M,  10,,  Fitidi,  therefore, 
that  the  debt  libelled  is  not  preieribed,  and  repels  the  plea  of 
preseription!  Finds  that  it  whi,  however,  competent  to  the  de- 
fender to  rail  in  question  tbe  said  claim,  and  that  he  is  not  pre- 
cluded from  doing  10,  either  by  the  alleged  SRreement  with  the 
creditora  (Na  &),  24tb  January  (SSt,  to  accept  a  composition, 
or  by  the  petition  for  bin  discharge.  No.  27,  the  said  petition 
bavltiR  been  refuted  17th  November  1821:  Findfl,  that  in  call- 
ing in  question  the  claim  libelled,  the  defender  was,  and  it  still 
entitled  to  demand  a  full  specification  of  the  lirst  item  of  tbe 
ucoantlibeUed,  such  specification  not  having  been  produced  or 
recovered,  though  it  appears  from  Doda's  affidavit  to  have  bcCn 
oiice  rendered  to  the  defender :   Therefore,  before  farther  pro- 


cedure, ordains  the  partner,  within  six  wesks,  to  lodge  a  full 
specifiation  of  said  first  item." 

The  Sheriff  thereafter  found  the  advocator  not  en- 
titled to  prodnce  said  full  specification,  without  pay- 
ment  of  certain  expenses ;  and  in  respect  the  order 
waa  not  complied  with,  he,  on  6tb  November  1833, 
asBoilaied  tbe  defender,  and  found  modified  expenaea 
dne. 

Duncan  advocated,  pleading — I.  The  late  Mr  Dodi 
having  been  duly  ranked  on  the  sequestrated  estate 
of  the  respondent,  and  the  ranking  not  having  been 
objected  to,  and  being  long  since  final,  it  is  incompe- 
tent for  the  respondent  to  call  in  question  the  validity 
or  extent  of  Mr  Dodc's  claim.— II.  More  especially, 
it  is  incompetent,  poit  tantum  temporis,  and  in  respect 
that,  in  the  interval,  the  respondent  and  hit  trustee 
not  only  acquiesced  iu  and  acknowledged  the  juatice 
of  that  claim,  but  frequently  judicially  founded  on  it 
as  correct,  in  the  process  of  se  "'    "" 

evidence  in  process  proves 
founded. — IV.  Even  although  the  respondent  could 
call  in  question  the  existence  or  amount  of  the  claim, 
the  ofluj  probandi  would  rest  upon  him ;  and  in  no 
event  could  the  ranking  by  tbe  respondent's  trastee, 
so  long  acquiesced  in,  and  so  often  judicially  admitted 
and  founded  on  by  the  respondent,  be  disproved  or 
falsified,  otherwise  than  by  writ  or  oath. — V.  The 
debt  being  proved  by  the  writ  of  tbe  respondent,  and 
made  liquid  by  the  ranking  in  tbe  leq  nest  rati  on,  the 
advocator  is  not  bound  to  produce  a  specification  of 
its  items  ;  more  especially,  after  so  great  a  lapse  of 
time,  and  seeing  the  respondent  has  made  altenttuns 
and  changes  in  the  interim  on  the  works. 

Answered — I.  It  is  not  proved  by  any  of  the  do- 
cnments  produced  in  process,  nor  otherwise,  that  Mr 
Dods  or  bis  trustee  were  ever  legally  ranked  upon 
the  respondent's  estate. — II.  A  sequestrated  bank- 
rupt not  being  entitled  to  state  any  objections,  in  his 
own  name,  to  claims  made  upon  his  estate,  nor  to  the 
decisions  of  the  trustee  in  toese  matters,  is  entitled, 
for  that  and  other  reasons,  to  object  fuattdoeungue  to 
claims  made  against  himself  personallr,  and  is  not 
barred  by  any  decision,  real  or  pretended,  said  to  have 
been  prohoiinced  by  the  trustee  on  his  estate. — III. 
It  is  mcnmbent  on  a  pursuer  to  prove  bis  case;  asd 
tbe  advocator  bavjug  failed  in  doing  so,  tbe  judgment 
of  tbe  Sheriff  is  well-founded. 

Lord  Medwyn  on  28th  February  1834,  pronoDDeed 
this  interlocutor,  which  embraces  tbe  whole  fkeU  of 
the  case: 

"  Having  retnmed  consideration  of  tbe  debate,  and  advised 
tbe  proeeia.  Advocates  the  cause,  and  finds  that  the  defender 
having  been  aequettrnted  in  September  1811,  the  late  James 
Dods  gave  in  a  claim  and  affidavit,  dated  6lh  November  181). 
claiming  to  be  ranked  as  a  creditor  for  tbe  sDm  offlSS,  14^  la : 
Finds  that  on  6th  Deeember  IBM,  the  defender,  with  eonramca 
of  bia  trustee,  presented  a  petition  to  the  Court  for  approi'al  of 
compoaitlon  and  diarbarge,  referring  to  s  report  by  the  trMtee, 
in  which  report  the  claim  of  Jamea  Duds  for  the  above  aDm  h 
stated,  and  he  is  reckoned  ssa  eredilor,  both  in  number  and 
value,  agreeing  to  tbe  discharge:  Finds Ihst  this  petition  haviSf 
Iwen  oppoaed,  tbe  Court  refused  th*  application  on  ISifa  Uaj 
1(312,  and  removed  the  trustee  on  account  of  his  reprebensihla 
conduct  relative  to  said  composition  :  Finds  that  the  defender, 
in  the  year  1S31.  again  presented  a  petition,  with  concurrence  of 
his  U(w  irattetiArBppravslefBnmpositieaaDddiKhBrBcjSBd 
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In  the  report  oF  tbe  truatee,  Janet  Doda  t>  it«ted  at  one  of '  tba 
rrcdilon  wbo  bive  lodged  groundi  of  debt,  irith  oalhi  of  rerit)-, 
■nd  being'  nnked  on  tbc  wqucBtnted  eilete,'  and  bla  debt  M 
ttatedat  £\3^  14.  10.,  uid  he  ii  counted  iir  tbe  number  of 
crediton  giving  tbeitatutorTconcurrencf  tatbii  ipplication  ;  bat 
tbLs  ipplicHtion  wM  also  refuted  bf  the  Court,  and  the  deFen-. 
der  is  still  an  utidiivharged  banlcrupt :  Findi  that  (he  preient 
action  waa  rained  at  the  inatanceof  thepanuerin  FebruiiylBal, 
when,  for  tfae  fint  time,  die  defender  objected  to  the  amount  of 
the  claim,  not  dearinK  Ibe  employment,  nor  pointing  oat  anj 
■pecific  objectionable  articles  in  tbe  account,  but  lolelj  bec*ut« 
the  claim  cunimeneea  with  this  article,  '  1810,  No*.— To  an 
atwtunt  rendered  for  wrigtt  work,  SfC,  £111,  10.  1.' and  coll- 
ing upon  the  pursuer  to  produce  the  itemi  of  nid  account ; 
finds  that  tbere  is  no  book  in  exiatenee  kept  bj  the  late  Jamei 
Doda  lehich  eontaini  any  account  from  tbe  year  1906  to  Koiem- 
ber  IBIO,  but  it  appeara  that  the;  bave  probably  been  deatroyed 
without  any  blame  imputable  either  to  the  purtuer  or  tbe  late 
Mr  Doda;  Finda  that  Ibepreaumption  of  law  ia,  that  in  account 
•ma  duly  rendered  at  the  lime,  and  tbia  preaitmption  ia  fortified 
by  tbe  statement  in  tbe  claim,  that  it  irgii  ao  ;  and  further,  the 
preaamption  ia,  that  tbia  claim  waa  only  admitted  by  tbe  Imatee. 
mnd  founded  on  by  tbe  defender,  after  being  examined,  com- 
pared with  tbe  account  rendered,  and  foaad  correct  i  Finda  that 
tbe  account  baring  been  lo  lorig  unchallengedi  and  ao  often  judi* 
cially  founded  on  aa  correct,  it  cannot  ba  auppoaed  that  the 
aceonnt-booka  for  ao  manr  yean  were  destroyed  for  the  pnrpoie 
of  excluding  tbe  meaoB  or  veri^ng  this  item  in  the  elaim,  and 
that  it  ia  now  too  late,  under  all  the  circumatancee,  to  inaiat  that 
the  claim  ranat  be  rejected,  becauae  not  rapported  by  a  full 
■pecification  of  tbe  particulara  taken  from  tbe  iradeuuan'a  booki, 
aa  it  aeemi  juit  that  (bfe  tmui  of  showing  that  the  account  ia  in. 
correct  aboutd  fall  upon  the  defender,  to  whom  the  account  wal 
rendered,  and  who  baa  ao  long  and  so  i olemnly  acquiesced  iti  iti 
accuracy,  and  founded  upon  it,  but  who  pointa  out  no  miatake 
or  inaccuracy  in  it :  Therefore,  altera  the  interloeutora  of  the 
Sheriff,  in  so  far  aa  tbey  are  aubmitted  to  i^view,  and  decerns 
in'tema  of  tbe  concluaion.  oF  the  libel :  Finda  txpenaea  dutfi 
allows  an  account  thereof  to  be  given  in,  and  remit!  to  tbe  au. 
dilor  to  tax  tbe  same,  and  to  report." 

The  reapondent  i^cl&imed  ;  and  after  bearing  cooa- 
■el  in  auppurt  of  the  note, 

Tie  Lord  Juuici-Cftrk  ttii,  it  was  unnereaiary  to  hear  connael 
on  tbe  other  aide.  Doda  emitted  an  affidarit  ro  the  rcril;^  of 
bis  claim,  which  waa  receiTefl  withoat  objection  by  the  reapbu' 
dent's  truatee.  The  bankrupt  twice  applied  for  approval  of  ■ 
compoaition,  tbe  one  of  2i.  and  the  other  at  5s.  per  pound,  at  an 
interval  of  10  yeaia,  which  were  bolb  tefuaed.  The  correctn 
neai  of  Dods'a  debt  waa  admitted  on  both  occaaions,  and 
now  Canningbam  tuma  round  and  says  he  bad  injudieioualj  ac- 
knowledge it,  and  that  every  item  of  tho  account  must  be  proved 
Ity  tbe  advocator.  Tbe  account  la  entered  in  tbe  ledger,  though 
the  other  booka  have  been  destroyed.  But,  in  tbe  whole  drcum- 
atahcea  of  the  eaae,  the  debtor  waa  not  entitled  to  lav  the  aRi>« 
of  proving  its  correctness  on  tbe  ereditor.  The  debtor  must 
atate  bis  positive  ot^jectiont  to  It. 

Tha  other  Jndgei  concurred,  and  tbe  Coort  nnani- 
iDOniily  refnied  the  note. 

Authority.— Atkinson,  28d  FebnMr7  1633|  Shav,  XI.  p. 
429. 

Second  Diviaion.— Lord  Ordinary,  Hedwyn.— ^cl.  Jameson 
and  J.  Anderaon  ;  William  Duncan,  W.B.,.  Agent — Jll.  Skene 
andNeaves;  Seotl,  Rymcr  and  Scott,  W.E.,  Agents.— Mi  Hol- 
land, Clerk.— [J.W.W.T 


Sd  June  1834-, 

No.  332. — John  Leitch,  Advocator,  d.  William 

Thomson,  Retpondtnt. 

Procea* — Admlralhr — Caution — Held,   that   vnier  the   Act,   1 

WiBiatn  IV.   c.  69,  rraniftrring  ike  Admirvlln  juriidieiiim  la 

tha  Skrriff,  lie  ia/erior  Juilgi  jIbi  no  diuriiianarji  poatr,  and 


Aal  U  It  imperalive  on  tint  fa  erdtr  a  d^&adrr  lo  jfiui  canJiMt 

de  damaia  et  impenaic. 

The  advocator  wai  pnrsaed  before  the  Sheriff  of 
Renfrewshire,  by  the  refpondent,  for  wBg«a  due  biro 
aiaibariner.  Af)«raTBrietyof procednre, tbe  Sheriff, 
among  other  interlocutor!,  pronoiiaoed  the  following 
onSith  M&y  1B33: 

'  "  In  respect  that  it  does  not  appear  to  be  Imperatlre  on  tba 
Sheriff  by  tbe  Act  of  Parliament  referred  to(lat  William  IV. 
cap.  69),  to  order  caution  in  (rery  cause  of  a  maritime  nature  in- 
stituled  in  big  Court,  in  virtue  of  that  Sutuls;  in' respect  that 
the  puTBUer  does  not  demand  the  defender'a  finding  caution,  and 
tbe  enforcing  of  that  measure  in  tbe  j)resent  proceaa  might 
opente  aa  an  exclusion  of  (he  pursuer's  owe  from  being  heard, 
Diapeoaes  in  this  proceas  with  caution." 

After  a  proof,  and  aereral  oth^r  interlocnton,  the 
adrocator  bron^ht  the  oaosa  up  to  tbe  Court  of  Sea- 
■ion,.and,  inter  alia,  pleaded — Under  the  Act,  t  yji'ii- 
liam  IV.  ch.  69,  tranaferrinr  the  jorisdicUon  in  mari- 
time oaaiei  to  the  Court  of  Seaiion  and  Sheriff  .Courts, 
tbe  Tolei  formerly  in  obserrance  in  pie  Admiralty 
Court,  ai  to  tbe  finding  of  oautiont  were  oontiuued  in 
force,  and  under  thoais  rulea,  tlie  adrocator  being 
ready  himaelf  to  find  cautionjWtcoiKnt  tolvi,^ni  har> 
ing  aotoally  fooud  inch  caution,  was  entitled  to  demand 
caution  from  tbe  puraaer  de  damnit  et  impesw  in 
common  form,  and  failing  of  aacb  caution  beingfaundi 
to  hare  the  actioni  dismiaaed.  Anstvered — The  Aet, 
1  William  IV.  ch.  69,  doea  not  render  it  imperative 
upon  the  Sheriff  to  order  caution  in  erery  cauae  of  m 
maritime  natnre,  institoted  in  hia  Court,  and  tho 
Sheriff  in  tfaia  cause  exerciaad  a  aoond  diioretion  in 

reported  tbe  case  Terhallv  to  th« 
Coprt,  not  only  on  bebalf  of  the  advocator,  Dut  that 
the  Sheriffs  might  be  set  right  as  to  the  practice. 
Tha  respondent  maintained,  that  the  word  need  in 
tbe  23d  section  of  the  Statute  was  "  may,"  and  not 
<f  shall,"  and  therefore  it  was  discretiDnary  in  tbe 
Sheriff  to  order  caution  or  noL 

Lard  Cringlitk  said,  under  tbe  former  practice  in  tbe  Ad. 
miralty  Court,  it  waa  eonaidered  Imperative  for  tbe  one  party  to 
find,  iiutw  Aril,  caution  JudieatuBt  tilvi,  and  tbe  olber  di  damnii 

opinion,  and  was  not  in> 
flaenccd  by  tbe  words  ■*  may"  in  tbe  Stalote.  Upon  rcadti^  tha 
Statute,itwai  evident  that  tbe  Sheriff  was  to  have  tbe  fame  juria- 
diction  aa  the  former  Admiralty  Court,  and  the  parties  the  piV 
vilegea  wbtA  tbey  enjoyed  fomieily.  He  bsd  no  Idea  that  tha 
Statute  meant  to  give  the  Sheriff  a  discretion  in  tbe  matter. 
Tbere  might  be  cases  of  bardabip,  and  they  could  not  lay  dowti 
a  rule  for  particular  cases,  but  must  attempt  a  general  rule. 

The  other  Jndges  concurred,  and  the  Court  foggd 
that  the  respondent  (defender)  was  bound  to  find 
caution  de  damnit  el  impeneif. 

.  Authority— 1.  William  IV.  e.  69,  sec  23.  Act  1661.  G.llief 
P.  Smith,  19th  January  1632;  X.  Shaw,  p.  209. 

Second  Division. — Lord  Ordinary,  Markenzie. — Aet.  Neavcai 

Campbell  S(  Macdowall,  Agenta AH.   M.  Napier;  J.   Stuift^ 

Agent.— Mt  Thomaon,  Clerk.— [J.  r./T.] 


&tk  June  18S4. 
No.  333. — Robert  Low's  Thustkes,  Purttttrt,  v, 
Jambs  Aochihleck  Cheykb  and  Othibs,  De- 
Jendert. 

Proceas— Proof. 


_„,„.„,  ^oot^le 
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In  diii  cue,  which  ii  noticed  ante.  Vol.  VL  p.  165, 
the  defender!  now  ftdniitted  that  tha  letter  of  relief, 
fonnded  on,  hftd  been  delirered  to  the  lata  Mr  Low, 
and  the  Coort  therefore  fovnd  ^e  letter  a  deUrerecl 
docnment;  and  in  revpeot  the  parties  had  agreed  to 
await  the  re«aU  of  a  re|>ort  by  an  accoofitaat  in  another 
eanK,  inpeneded  advising  quoad  ullra, 
.  First  DiriiioD.—jfcf.  Deu  ;  Baxter  &  UaHougill,  W.S., 
Agenti.— ^((.  D.  MNeiil!  Tijd  &  Wright,  W.3.,  AgenU.— 
Mr  Bell,  a*rk.—lG.D.] 


6th  June  18S4. 
No.  334. —  Mrs  Jane  Reid  And  her  Curator  ad 

liiem,  Pur'tuert,  d.  The  Rev.  Bobert  C^HEBOV 

(Andbbmn^*  Trvsteb),  Dander, 
Remits— Aecovntae  L 

This  was  an  notion  s^init  the  defender,  as  Ander- 
ton's  tmitee,  for  an  annuity  left  to  the  pnrsoer  hj  the 
tmster.  The  defence  was,  that  the  action  was  pre* 
mature,  as  it  was  nncert&ia  whether  there  wonla  be 
any  free  estate.  Answered — The  defender  has  dimi- 
nished the  fands,  by  payments  to  other  retiduary  le- 
gatees, and  has  unduly  delayed  to  realise  the  estate. 
The  Lord  Ordinary,  before  answer,  remitted  to  Mr 
Cleghom,  accountant  in  Edinburgh,  to  ascertain  the 
free  fund  in  the  defender's  hands,  and  how  far  it  bad 
been  diminished,  ai  alleged  by  the  porsnert.  The  defen- 
der  reclaimed,  and  plef^ed,  That  sDpposing  a  remit  to 
be  necessary,  it  onght  to  be  to  an  accountant  in  tilaf- 
gow,  where  the  heritable  property  was  situated,  and 
who  would  consequently  know  much  better  what 
rents  ought  to  hare  been  received,  and  whether,  and 
at  what  prices  the  property  conld  be  sold. 

The  Court,  however,  were  of  opinion,  that  the  ob- 
ject of  the  remit  would  be  better  aecomplished  by  an 
Edinburgh,  than  by  a  Glasgow  accountant,  and  they 
adhered,  with  espensea. 

First  Dlniion. — Lord  Ordinsry,  Cnrehoase. — Jei.  Skene  Sc 

FttlerMin;  John  Cultm,   W.8.,  Agent All.   Greenihidds ; 

ThQina*  Jobnstonc,  S.ac,  Agent— HrBdl,  ClaA.—(6.A] 

5fA  June  1SS4. 
No.  335. — Tbdbtbis  of  Phcikix  Insvrahce  Com- 

PAMY  OP  LONDOH,   PurtUtTt,  V.  JOHN  YoDNO,  Dt- 

fender. 

AcqntewXDce— Honologstioa — A  LokAoh  fanmmc*  Cmpmf 
kaaiiii  emiitestd  an  agmt  in  JSdiitbiufh,  Ufmn  a  csMOiMien  ^ 

,  JIm  per  ee^t. .-  and  the  agriU  kanH«  forfiurlim  yMri  rmJtnd 
guarttrtg  aecomUt  to  the  Company,  in  wiich  kt  ehargtd  lie  cam- 
munnn  at  Ikal  nte—Htld,  Hat  kt  vat  not  enlilUd  to  go  tact 
•»  l)uu  aetottnti,  and  eharft  a  higher  commlition  ((an  Jtrw  per 
tmt.  far  Ihttt  gean,  on  the  grmnd  Ikal  tit  Cm^ang  paid  tomt 
^ili  afMt  a  Itithtr  rate.    . 

In  April  1819,  the  defender  was  appointed  agent 
for  Edinhnrgh  and  neighboarhood,  oi  the  Phcenix 
Fire  Insurance  Company  of  London,  and  at  same  time 
signed  a  bond  of  caution  for  his  intromissioni.  There 
was  no  written  contract.  Mr  Young  rendered  pe- 
riodical states  of  his  intromissions,  in  which  he  de- 
bited the  Company  with  five  per  cent,  of  commistion 
on  the  premiums  received  by  him.  In  1832,  the 
Company  changed  their  Edinbargh  agent,  and  in 
November  of  that  year,  brought  an  action  of  count 


and  reclronioj^  aj;ainst  Mr  Yenng,  daining  ■  balance 
on  bis  intromissions.  Mr  Yoong,  in  defence,  aaaia- 
tained,  that  the  balance  was  in  liis  faronr,  and  lodged 
en  account,  in  whtoh,  \tt,  he  charged  commission  at  the 
rate  of  seven  and  a  half  per  cent,  from  the  date  of  his 
appointment,  on  the  ground  that  he  had  originally 
agreed  to  five,  on  a  misrepresentation  by  the  Com- 
pBny'«  accountant,  Mr  Rickter,  tfa^  that  was  the  rate 
nqirersally  allowed  to  the  country  agents  of  the  Com- 
pany ;  %d.  He  further  claimed  in  his  ucount,  a  snm  of 
fSTS,  disbursed  by  him  in  the  late  Lord  ElibanVi  fn* 
neral  expenses,  on  the  ground  that  a  sum  realised  from 
policies  of  insoranca  on  his  Lordship's  life,  had  heea 
paid  over  to  the  Phcenix  Company  (creditors  of  Lord 
Glibank),  nnder  an  agreement  that  it  should  be  held 
by  them  for  behoof  of  Lord  Elibank's  creditors.  Ths 
Company,  j^rjf,  denied  that  there  was  any  aoiform  rule 
observed  by  them  in  regard  to  tha  amount  of  com- 
mission to  tbeir  agents  ;  that  in  large  towns  and  simi. 
lar  places,  where  the  amount  of  business  waa  great, 
they  allowed  a  smaller  commission  than  in  small 
towns  or  villages,  where  the  business  done  was  so  ior 
considerable,  that  no  person  would  andertake  it  with* 
out  a  more  liberal  commission  ;  that  Mr  Young  agreed 
to  accept  of  five  per  cent.,  as  waa  proved,  by  his  own 
periodical  states  rendered  since  )819,  with  that  rate 
charged  in  them;  2if,  They  denied  that  Mr  Young 
bad  established  any  claim  upon  the  policies ;  and  if  he 
originally  had  a  claim,  he  had  waived  it  at  the  meet- 
ing where  the  vrrangement  in  regard  to  those  policies 
was  f^one  into. 

The  Lord  Ordinary  pronounced  (29th  Febnury 
\%3\,)  this  interlocutor : 

"  Tbe  Lord  Ordinsrj  hsving  reiaaied  eomldention  of  tbe 
debate,  and  idTiaed  the  proceta — Findi  no  >taceii]eut  on  the  re- 
cord (ufflrientlv  specific  ai  to  the  alleged  misrepresentation  br 
Mr  Ricbcer,  wbo  in  |8I8sett)ed  tbe  temu  on  wfakh  tbe  drfnider 
wsa  to  act  as  Edinburgb  mfeox  tat  tbe  pursaers,  to  enlide  bim, 
■C  this  distance  of  time,  after  so  minj'  quaiterlf  settlosenta 
of  sceauncs,  in  wfaieh  five  per  cent,  is  itated  and  admitted  for 
commiiaion,  and  after  tbe  agenqr  i*  wilbdiairii,  to  inaist  apam  a 
proof  tfaat  he  was  deceived  into  an  acceptance  of  said  comoiisnan, 
and  that  be  now  is  ^t'tted,  on  proring  that  other  agent*  ha*e  a 
higher  cooimission,  to  open  up  alt  these  settlements,  and  to 
daim  back  to  Che  commen cement  of  tbe  agenrj.  a  oonnnisMoB 
of  Mven  and  a  half  per  ceiit.  on  tbe  amount  of  all  premiums  re- 
ceived 1  Finds  ai  to  tbe  claim  set  yp  br  the  defcader,  ai  rrc- 
ditor/ufFcroriiu  of  the  late  Lord  Elibank,  that  under  that  cha- 
racter he  baa  not  established  bla  claim  so  as  to  entitle  bim  to 
obtain  payment  under  bia  right  of  retention  from  tbe  puraueii. 
In  respect  that  the  minute  of  4th  August  1830,  oa  which  he 
founds  his  right,  antborises  the  pnymeiit  of  tiro  policies  of  in. 
snraneebytbe  Provident  Life  OIBce  to  tbe  punners,  on  ths 
condition  mere);  of  their  agreeing  to  vnarantee  and  relieve  Ur 
Turner  and  tbe  representatives  of  Mr  Scott  from  all  claims 
against  him  or  them  bjr  creditors  of  Lord  or  Lad;  Elibank,  or 
others  who  msv  be  able  to  ettabliih  claims  on  said  polirie*  ;  and 
that  tbe  defender  has  not  established  anjrelaim  igainat  Mr  Tot. 
ner,  or  Mr  Scott'a  represeniaiirsi,  or  on  said  pnliciea;  and  al- 
though, according  to  his  present  ststemen I,  b<^  had  thendisburred 
these  expenses,  and  vas  al  that  raoment  creditor  /oxn-cniu.  and 
was  present  at  the  time,  hs  did  not  intimate  at  tfaat  meeting  his 
claim,  or  state  his  preference,  that  it  might  have  been  taken  ia- 
to  account  in  tbe  aettlement  then  made  of  these  policies ;  Tfaeir- 
fore,  repels  the  defences,  and  decerns  against  tbe  defender  fa 
the  sum  of  £902,  6-  7.,  with  interest  from  the  date  of  eitatloa. 
and  till  payment:  Finds  tbe  pursuers  entitled  to  apetiaes; 
allovrs  an  arcouni  tfarrrof  10  be  given  in,  and  remits  to  the  au- 
ditor to  lax  the  same,  and  to  report. 
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"  KtU. — A  e*M  migbt  bt  figared  (tboiigti  alttt  nicti  •  conne 
of  itenKriR.  with  ■  gooil  deal  of  difficulty)  wfarra  k  proof  migbt  be 
■lluwed  sorb  u  ihc  derender  uki,  *nd  to  the  effect  of  giriDg 
bim  H  cluni  Tor  bygone  commiision.  If  it  were  diitiiwdy  Ifer- 
r'ed  th«(  wb™  A.  wM  appoinled  Huent  of  ibe  eomiwny  rbr  the 
Edinburftb  district.  B.,  nbo  on  bt^half  of  the  company,  Mttled 
the  lermR  oftbetgreemeTitipnnnliiedBrainroinimM  thebigfaeat 
rata  oTuijr  otbet>it(nt,ind,  in  order  to  induce  bim  to  urept  of 
five  per  reiL,  arturing  bim  that  thii  was  the  higheat  rate  of 
eommiMion ;  and  that  on  tbis  expreu  aaiurance  A.  agreed  Co 
■crept  of  tbene  lerrna  of  re  mun  era  I  ion,  and  he  uxin  aflerwarda 
■krertaJned  that  be  had  b«en  deceived,  and  that  the  bigfaeat  rate 
oTcommiaiiion  wee  aeren  and  a  half  per  rent.,  and  If  he  immo- 
diately  made  a  demand  for  Ibiti  remnneralion,  the  Lotd  Ordinarr 
tbinka  itoaicbt  to  be  liitened  (o.  But  what  it  arerred  in  the  1  at 
and  3d  articlea  of  the  defendtr'*  gtatemenC  falli  Tary  far  abort  of 
axrh  a  cane.  At  fint  siKht  the  charging  of  3a.  on  every  policr 
inetead  of  2s.  which  tooic  place  in  I B22,  and  which  nu allowed, 
gives  a  degree  of  nUusibility  to  tbe  defender's  plea ;  but  it  rather 
■ppeara  that  Mr  Yauni;  bavins  aacertained,  ■■  he  thought,  an  in. 
accDracy  in  one  part  of  Mr  Richter'a  representation,  shoald  bare 
ascertained  if  be  was  accurate  in  the  most  important  panlcular  ; 
so  that  if  he  was  to  ineiat  on  these  higher  terma,  he  might  give 
the  Company  an  npportiinitf  of  diepeneing  with  his  eervicee,  if 
he  declined  to  continue  at  the  former  rate  of  remuneration,  and 
that  he  was  not  entitled  to  lie  by,  either  with  the  information 
obtained,  or  wilhoat  obtaining  what  was  within  hia  reach,  and  to 
which  his  attentioo  waa  now  called,  in  order  to  make  a  claim 
when  the  agency  waa  recalled  ten  year*  afterwarda,  and  for  all 
bygone  yean,  when  he  had  left  the  pursuer*  to  tuppoae  that  be 
liad  no  Bucb  claim  upon  them." 

The  defender  reclaimed; 

Lfrd  jH$tKe-CUTk  waa  disposed  to  adhere.  There  was  no 
aiecrmcnt  on  the  reeurd,  of  positive  deception  on  the  part  of  the 
Cotapany,  or  tbe  person  employed  by  them  to  engage  tbe  de- 
fender. And  then  Mr  Young's  own  conduct  wis  inconsiaient 
vtiih  hit  pita  I  for  he  had  rendered  quarterly  aiates  for  fourteen 
years,  uniformly  cbsr^ng  Eve  per  cent 

The  other  Judges  cancurrad,  and  the  Coart  ad* 


6th  June  1834. 

No.  336. — William  Gibbon,  Punuer,  v.  Duncan 

Stewart,  Drfender. 

Pactum  niieitnm — A  utttsl  lenl  oaf  in  lie  ihvt  trade  in  )B06, 
Bnrier  the  eiarge  cf  a  tajtrear^e,  wts  tnu  nfio  n  part  omer, 
hanivg  teen  fiMd  and  tMndtnmed  on  acrounf  af  having  am  ille- 
gal fnantily  of  arm$  and  gMipeailer  on  iaard;  aid  il  hnving 
been  decided  {in  retpecl  of  llie  lUegalUg  of  Ue  IraittelieH)  that 
Ike  Temaining  ouner  irai  not  enlilled  la  recoBer  a  proporlion 
of  lUe  lou/rom  the  part  ovaer  u'to  neie-l  ai  iHpercargo — Cir- 

agaimt  Ue  lupercargo.Jbr  lie  ralne  ofetrlain  parli  of  the  carta 
mppreprialeit  (y  Aim  befiv  tki  leitare,  itar  Jot  certain  odMiicei 
f>M(b  io  Aim  for  Ail  jienoiuJ  uie  nAi/e  he  voi  aideavauring  to 

lo  •pring  1806,  the  porsuer,  then  a  partner  of  the 
firm  of  William  Gibson  and  Company,  merchant*  in 
Liverpool,  fitted  out  the  American  ship  Waahington, 
to  pruceed  to  the  river  Congo,  in  Africa,  for  a  cargo 
of  alavea,  to  be  transported  to  Charleston  in  South 
Carolina.  The  defender,  who  had  just  retnrned  from 
»  similar  expedition  as  mawter  of  the  slave  ship  Otway, 
vB*  engaged  as  supercargo  of  the  Washington,  with 
the  command  of  the  shipi  and  at  the  same  time  be. 
eame  a  sharer  to  the  extent  of  one-eighth  of  the  ship 


anJ  cai^,  adraocing  £l400  to  wwonnt  of  bis  share 
of  the  ont-fit, — the  remainder  of  which,  amounting  to 
£27,077,  17.  3.,  was,  it  was  alleged,  advanced  by  the 
poraner.  The  pursuer,  at  same  time,  shipped  for  the 
river  Congo,  by  a  British  vessel,  named  tna  Croydon, 
thirtv  chests  of  muskets,  and  thirty  barrels  of  gun- 
powaer,  to  be  nsed  in  barter  for  slaves,  and  deliver- 
able to  the  defender  as  consignee.  These  musltett 
and  gunpowder  were  not  shipped  by  the  Washington 
herself,  because,  under  tbe  S9th  Geo.  III.  c  16;  SSd 
Geo.  III.  c.  2,  and  Order  in  Council,  lUh  May  1803, 
ao  foreign  ship  was  allowed  to  carry  ont  of  the  king- 
dom,  articles  of  that  description  to  a  greater  extent 
than  sufficient  for  her  own  prutectioo.  The  Croydon 
reached  the  river  before  the  Washington ;  and  on  the 
arrival  of  the  latter,  the  muskets  and  gunpowder  were 
immediately  transferred  to  her,  whicli  being  observed 
by  a  British  letter  of  marqne  privateer,  the  com- 
mander took  possession  of  the  Washington  as  a  priie, 
and  carried  her  to  Uie  West  Indies  fur  adjudication. 
On  1st  September  1806,  the  defender  wrote  to  the 
pursuer,  and  to  the  owner  of  the  vessel,  intimating 
what  had  happened,  and  that  he  would  do  what  he 
could  to  prevent  the  vessel  from  being  condemned. 
For  this  purpose  the  defender  followeatbe  vessel  to 
Surinam,  and  afterwards  went  to  Barbadoes,  where 
he  arrived  on  11th  November  1806.  The  defender 
remained  in  all  for  about  foorteen  months  in  the  West 
Indies,  daring  which  time  he  had  letters  from  the  pur- 
suer, requesting  him  to  continue  his  exertions,  for  tha 
interest  of  all  concerned.  On  25th  March  1807,  tbe 
Vice- Admiralty  Court  of  Barbadoes  decided  that  the 
•eisure  bad  been  unwarrantable,  and  the  defender 
therenpon  obtained  redelivery  of  the  ship  and  car^o, 
and  brought  it  from  Surinam  to  Barbadoes,  at  which 
Utter  place  the  parsaer  had  by  this  time  arrtred  in 
person,  and  made  arningemeuts  with  an  agent,  Mr 
Hyndman,  who  sold  the  ship  and  cargo,  and  remitted 
the  net  balance,  being  £233^,  6.  4.  Sterling,  to  tha 

Earsuer's  agents  in  London,  on  their  granting  him  a 
ond  of  indemnity  for  an  obligation  be  had  comennder 
to  the  captors  to  repay  the  value  of  the  ship  and  cargo 
to  them,  io  the  event  of  the  sentence  of  tbe  Vice- 
Admiralty  Court  beinff  reversed  by  the  Priry  Gonooil, 
under  an  appeal  which  nad  in  the  meantime  been  taken. 
On  10th  June  1809,  the  Lords  of  Appeal  rerersod 
the  judgment  of  the  Admiralty  Court  of  Barbadoes, 
and  condemned  tha  Washington  as  a  lawful  priae,  in 
conseqtience  of  which  the  pursuer  paid  over  to  tbe 
captors  the  snm  remitted  by  Hyndman  to  his  agenta 
it)  London, and  received  from  them  a  judicial  discharge 
of  their  claims.  Before  the  sentence  of  the  Court  of 
Appeal  was  pronounced,  a  number  of  tbe  underwriters 
with  whom  insurances  bad  been  effected,  compro- 
mised their  claims  at  the  rate  of  40  per  cenL,  where- 
by the  pursuer  received  for  the  partners  of  the  ad- 
venture, £11,119,  10.  9.  Some  of  the  underwriters, 
however,  refused  to  pay,  and  the  pursuer,  in  1813, 
brought  an  action  against  one  of  them,  named  Mair, 
before  the  Court  of  Common  Fleas ;  but  tbe  pursuer) 
under  the  direction  of  Lord  Chief-Justice  Mansfield, 
was  non-suited,  on  the  grnund  that  the  ship  had  been 
condemned  as  having  "  been  engaged  in  an  illegal 
transaction."  (Marshall,  Vol.  I.  p.  41).    AnoAer  M< 
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tion  in  1614,  agunat  another  nndvrwriur  (Service), 
bMl  a  similar  reinlt. 

In  1822,  the  pnnner  rsi«ad  the-preient  action  againat 
the  defender,  -fur,  in,  £1872,  8.  7.  as  the  derender"! 
eighth  ihare  uf  the  loai.emtai'ned  on  the  joint  adren- 
tnre,  heyond  the  adrance  made  by  him  of'^£l400,  and 
the  lam  receired  from  the  invnrance  offlcea ;  Sd,  £1SS2, 
9a.  Mf  adranced  by  th«  pnnner'a  agrnti  to  the  de- 
fender in  the  Weit  Indies,  tfnd  applied  by  him  to  hia 
own  pri»te  pnrpoieat  Sd,  £iSV,  \&.  3.,  being  the 
balance  of  the  pnce  of  part  of  the  contraband  cargo 
taken  poaseasion  of  bv  the  defender  in  Africa,  and  ap- 
plied in  paying  certain  debta  dne  by  bim  there.  On 
Jit  Febraary  1827,  Lord  Eldin,  Ordinary,  repelled 
the  defences  a^init  thia  action,  and  decerned  in 
terrni  of  the  libel.  On'adTiaiog  a  reclaiming  note,  the 
Court,  on  7th  March  1888, 

"  Alter  the  interlocutor  of  the  Lord  Ordinnr  eompliined  of; 
lOitain  tbe  defenec  founded  on  the  illegalirr  of  the  idrenture; 
and  uwlliie  tbe  defetider  from  the  eoneluuoni  of  tb«  libel,  *o 
far  u  tbe  Mme  relate  to  tbe  turn  of  £1372.  8.  7.  Sterling,  con- 
cluded for,  and  drcern :  Also  find  the  defend'er  entitled  to  tbe 
cipemei  incarred  b;  him  in  defending  himielf  ajtainil  the  con- 
cluiiona  of  tbe  libel,  from  which  he  li  aiaoiltled:  Appoint  an 
aecompt  thereof  to  be  given  in,  and  remit  tbe  accompt  when 
lodged,  to  the  auditor  to  tax  and  to  report ;  and  further,  in  re- 
gard to  tbe  other  eonduNons  of  the  libel  remi  t  tbe  nme  to  Lord 
CorebooM,  Ordinarj',  in  place  of  Lord  Eldin,  to  proceed'  and 
to  do  further  therein,  ai  to  hja  Lordifaip  ihnll  leem  proper." 

A  netr  record  wna  then  made  op  before  Lord  New- 
ton, and  the  defender  pleaded,  that  the  action  was 
barred  by  the  English  Statute  of  LimiUtiona  ;  bot  on 
12th.  January  1»3I,  tWn  pi e^  was  repelled  by  Lord 
Newton  ;  and  to  thia  interlocutor  the  Conrt,  on  Sd 
March  1831,  adhered.  Lord  Fullerton,  Ordinary,  to 
whom  the  caie  was  oltjmately  remitted,  reported  tbe 
cause  on  adjusted  cases,  with  the  following 

"  Nblt. — This  caie  bu  alreadj  been  the  tut^ect  of  a  long 
and  complicated  li;igationf  in  wbicb  tbe  ordinary,  and  certajnlj 
the  moit  eonrenient  courae  of  prepiratioll  bai  been  in  lome  re- 
spects departed  from  :  — FirU,  A  record  wat  doled  on  a  reriaed 
condeMrndenceandBniwera,  before  tbe  judgment  of  Lord  Eldin, 
of  tbe  lit  of  Februaiy  IBS7,  generaltr  repelling  the  defences, 
and  decerning  in  terma  of  the  libel.  Saondlg.  Af^er  the  jodg- 
inent  of  the  Coort  of  tbe  7tb  of  March  1S2B,  altering  tbe  ipter. 
locator  of  the  Lord  Ordinary,  in  regard  to  the  Snt  concluiion 
of  the  libel  for  tbe  sum  of  £10,1%  6.  7.,  and  remitting  quoad 
ttiffd,  the  partiea*  irere,  of  consent,  allowed  to  gin  in  a  aecond 
condescendence  and  anaven  respectively ;  and  in  tbii  way,  a 
second  record  was  eloied,  without  opening  up  or  recalling  tbe 
fonner.  TAIrd/y,  After  nrioua  step*  of  procedure,  snd  inter- 
locutors on  some  cf  the  point*  raised  in  these  records,  tbe  pur. 
sner  was  (gain,  of  consent,  allowed  by  Lord  Newton's  interlo- 
cutor of  IQtb  June  1B31,  to  aire  in  a  minute,  itsting, '  more 
partieulary,'  certain  facts  eorsidered  to  be  esaentisl  to  tbe  cause ; 
and  this  minute,  with  tbe  snuwer*,  formed,  when  revised,  s  third 
or  snpplementary  record.  In  these  circntnstinccs,  in  order  to 
VDdantsiid  tbe  pMnts  itill  remaining  for  deeiiion,  it  fau  become 
indlspensible  tut  tbere  should  be  lome  clear  snd  connected 
stscement.  not  only  of  tbe  judgments  already  pronounced,  but  of 
tbe  particular  facu  on  which  the  parties  now  mainly  rely,  in 
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of  these  partieulaii.  tbe  cues,  m  they  stand,  are  defective,  and 
the  Lord  Ordinary  has  therefore  directed  them  to  be  amended. 
At  Uw  same  time,  and  with  the  view  of  expediting  tbe  linai 
decision  of  a  case  wbicb  baa  now  depended  ao  long,  and  ai  the 
questions  still  in  diipute  inrotve,  in  lOme  renpecu,  tbe  appli- 
catioo  snd  extent  of  the  principle  adopted  in  the  former  judg- 
ment of  tba  Court,  the  Lord  Ordinary  bus  [bought  it  mott  advii- 
rtk  to  repon  it  at  oacB.". 


r  it  appBTod, 
ander  had  in- 


-  From  the  adjmlad  ease  far  the  piir 
that,  before  learing  Bsrbadoei,  the  defender  h 
carred  an  account  of  expenaea  in  defending  the  suit 
relatire  to  the  Washington,  atnounting  to  £743,  tOs. 
Sterling,  for  which  anin  the  defender  drew  or  the  pnr- 
sUer,  in  farour  of  Francis  Dixon,  and  the  drafts  were 
paid.  Thereafter,  the  defender  obtained  bills  from  the 
pursuer's  agent,  Mr  Hyndmsn,  for  the  same  amonnt,  in 
payment  of  tbe  eame  expenses,  so  that  these  expenses 
were  twice  paid.    Ou'  the  pnrsaer  writing  for  an  ex- 

C'  iBtlon  of  this  transaetion,  the  defender,  on  1st 
rch  1806,  wrote  in  answer:  "I  hold' myself  r*- 
sponaible  to  you  for  the  billa  you  mention,  wbicb  yon 
will  ple&ae  debit  me  with  at  present,  nntil  we  come  to 
a  final  aettlement."  Thia  £743,  lOa.,  witli  interest, 
formed  the  last  item  of  the  ahore  som  of  £1332,  9.  4. 
The  first  nine  items  of  that  charge,  amounting  to 
£46,  17.  9.,  were  payments  made  by  Dixon  to  tbe  de- 
fender's tailor  and  other  tradesmen,  for  personal  fur- 
nishings made  to  him,  and  placed  by  Dixon  to  the 
pursuer's  debit  in  hia  account  with  them,  but  for  which 
the  pnrsnera  maintained  they  were  in  no  shape  liable. 
Tbe  next  three  itema  of  the  ahore  charge  were  pay- 
menta  of  cash  obtained  by  the  defender  from  Dixoa, 
amoanting  to  £74,  7.  S.  Another  item  was  £48,  4. 3., 
paid  by  Dixon  to  the  defender,  as  hi*  w^ea  from  2d 
June  1806  to  20th  March  1807,  at  £5  Sterling  per 
month  (being  the  rate  at  which  U  waa  atipulated  that 
he  shonld  be  paid,  besides  certmn  commissions  on  tbe 
expected  t»rgo  of  slarea).  This  anm  was  alleged  to 
hare  been  improperly  obtained  by  the  defender  from 
'  Dixon,  in  name  of  wt^es :  \H,  Because  tbe  defender 
had,  in  his  letter  to  the  pursuer,  of  lat  March  180S,  . 
renonnced  any  claim  to  wages,  on  the  pursner'a  paying 
hia  hoard,  which  he  did.     Thia  letter  bore : 

"  I  think  nv  board  ought  to  be  allowed.st  least,  aa  yoa  will 
perceive  I  made  no  cbsrgH  for  my  own  servtCM  during  my  slay 
at  Barbadoes  and  Surinam." 

tU,  Because  the  defender'a  claim  for  wages  waa  ab- 
solutely lost  hy  the  capture  of  the  ship,— Abbot  oa 
Shipping,  p.  4,  c  3.  sec  1.  The  next  item  of  charge 
under  this  head  waa  £39,  2.  6.  for  tbe  freight  of 
a  cable  to  Surinam,  and  insurance  paid  to  the  defen- 
der by  Mr  Dixon,-  while  the  same  item  waa  charged 
by  the  defender  in  another  account,  and  there  allowed 
to  him.  The  whole  of  these  anma,  amonnting,  aa  al- 
ready sUted,  to  £1332.  9.  4.  Sterling,  the  pnrsner 
maintained  he  was  entitled  to  recorer  from  the  defen- 
der, aa  advances  made  to,  or  applied  by  him  to  hia 
own  personal  purposes,  and  in  no  shape  connected 
with  the  joint  speculation  between  partners,  and  there- 
fore not  tainted  with  the  illegality  attending  that 
■peculation,  in  respect  of  which  tbe  Court  had  fiasaJ 
the  pursuer  not  entitled  to  recover  the  first  sum  con- 
cluded for  ill  bis  snmmona.  Mr  Hyndmsn  bsd  not, 
aa  allied  by  the  defender,  transacted  with  him  as  a 
joint  owner,  or  paid  him  the  abore  anms  aa  a  share  of 
the  joint  property.  The  anm  of  £l:i9,  16.  S,  contain- 
ed in  the  remaining  concln«ion  of  the  libel,  arose  by 
debiting  the  defender,  on  the  one  hand,  with  £205,  99. 
7d.,  being  the  value  of  goods  tahen  out  of  the  Wash- 
ington at  Africa,  to  pay  bis  prior  debta,  and  with  £7l, 
13b.  paid  by  the  pursuer  to  the  defender's  London 
solicitors,  in  a  suit  at  the  defender's  inatance  again>t 
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the  nndsrwriton,  for  innrann  effBcted  on  his  dothn, 
initroraeiiti,  Ae^  and  by  crediting  bim,  on  the  other 
hand,  with  £243,  14.  H.,  being  the  dePender'a  eighth 
■hare  of  certain  additional  paymenta  recorered  from 
anderwriten,  whq  did  not  arail  tbaoiaelres  of  the  de- 
fence founded  on  the  i)l^«lity  of  the  adTentore.' 
For  the  balance  tbni  aming.of  £|S9,  l6.3^  the  pnr- 
■Der  contendedi  that  he  waa  entitled  to  decree  againat 
the  defender,— the  good«,  m  appeared  from  the  defen- 
dt-r'ii  affidarit  at  Snrindm,  baring  been  taken  unt  of 
the  ihip  prior  to  ita  i^iinre,  and  therefore  never  bar- 
ing funned  matter  uF  adjadication  between  the  cup- 
ton  and  ownera  ;  and  fitrtber,  baring  been  lo  taken,  out' 
before  the  illegal  act  waa  committed  which  led  to  the 
teiaore,  and.  at  all  erenta,  the  adrance  of  £71,  13«., 
being  liable  to  no  objection  on  the  aoore  of  illpgality. 
The  defender  pleaded— That  the  item  of  £743, 1 0*. 
had  been  obtained,  not  from  the  purAier,  bnt  from 
funda  which  belonged  exclourely  tu  tlie  capton,  and. 
to  which  (beporaoer  bad  been  found  to  hare  no  right 
whaterer :  That  it  woa  part  of  the  proceed*  of  the 
ibip  and  cargo  which  had  been  condemned  aa  .contra- 
band, and  the  adrentare  in  regard  to  which  had  been 
held  by  the  Court  to  be  illegal,  and  therefore  that  the 
cooclniiion  for  this  inn  fell  to  be  diamiwed  on  the 
ume  ground  With  the  concluiion  for  the£1272,  B.  7.: 
That  at  all  erenti,  the  parsoer'a  whole  claim  fur 
the£l332,  9.  4.  wai  more  than  compeniated  by  the 
defender's  claim  for  remuneration  for  hii  exertions, 
by  the  poraner'a  deiire,  to  recorerthe  ship  and  cargo, 
during  the  fourteen  month*  from  Augott  1806  to  Oc- 
tober LH07,  when  he  arrired  at  Liverpool,  in  copae- 
qnence  of  which  exertiona  the  pnrauer  recovered 
£11,119,  10.  9.  of  inaarance.  A>  to  the  concluaion 
for  £139,  16.  S.,  no  action  oan  be  maintwned  for  part 
of  the  proceada  of  the  contraband  cargo.  Beaidei,  had 
the  whole  remained,  the  whole  would  have  belonged 
to  the  captora,  and  not  to  the  poriner.  The  anm  of 
£T  1 ,  13a.  fui"  expenae*  on  the  defender'i  pfilicy,  waa  im* 
properly  and  nseleiiily  incurred,  without  the  defen- 
der a  knowledge  or  conaent. 

Lord  Balsrnf. — I  nnnot  gel  At  better  of  thr  two  Irltin 
written  bj  the  defender  to  the  punuer.  In  tbe  one,  of  lOth  Jul^ 
1807.  (he  defender  uj»:  "The^lOO  1  drew  on  yon,  and  thg 
£80  Tor  Ibe  cattle,  freight,  Iniurtincr,  &&,  ;ou  will  pleaie  debit 
me  with ;  1  b«ing  in  w«nt  of  pocket-maney,  mide  n«e  of  it.  and 
cbaiged  it  to  tbe  abip."  In  the  athcr  letter,  of  IM  March  1006, 
the  defender  writeg, — "  In  imwer  (o  your  farour  of  tbe  2Sth 
ult.,  ibii  moment  received,  I  hold  myielf  re«peiitible  (o  you  for 
tbe  bills  you  menlion,  which  you  will  pleue  debit  me  with  >t 
present,  ancil  wc  came  to  a  final  lettlement."  Thii  wu  in  Bu- 
rner to  ■  letter  from  the  pnnuet'i  company,  in  these  termi : — 
"LiTEirooL,  SSlk  Fctmary  IBOB— Cb^fai'n  Duncan  Slewarl, 
Caifw— Sia.  We  obieive  by  tbe  iccounti  handed  ui  by  Mr 
Hynduian  of  Baibadoea.  that  th^ie  ia  a  lum  oF  £145  elwrged 
to  the  Waihington,  hi  paid  to  you  in  bill*,  being  the  amount 
ofeipenies  paid  by  you  lo  support  the  tuit  in  Adfliimlly.  from 
Norember  1800  to  March  1H07.  As  you  drew  on  us  for  these 
expenses,  we  wish  for  an  explanation  without  delay,  and  what 
has  become  of  the  bills  you  received;  as  we  Cannot  get  any  set- 
tlement with  the  underwriters  until  it  ia  enlained."  Will  any 
one  [ell  me,  in  the  ^ee  of  tteie  letter*,  that  the  claims  here  made 
arose  in  cooaequence  of  nn  illegal  contract?  The  defender 
drew  bill*  on  Dixon  for  the  amount  of  ncpenses  incurred  by 
him  In  endeavouring  to  recover  ifae  abip,  and  these  bills  were 
honoured.  Then,  when  the  afaip  wu  sold,  he  made  a  claim  lor 
ie>,  and  got  them  from   Hyndman.     Can  any 


man  aay,  after  tbia,  that  tbedefrnder's letter, of  1st  Uirefa  1006, 
Is  not  a  voucher  Bgainit  him  for  this  debt?  The  only  retnaining 
qoeslion  ia,satotiiederender'a  claim  for  remuneration  for  taking 
charge  of  tbe  ship.  The  defender's  letter,  of  1st  March  1008,  is 
also  against  him  on  this  point.  But  I  do  not  know  if  we  are  in 
a  silnation  lo  determine  that  question  herei.'  I  rather  think  (bat 
ba  ia  entitled  to  somCremuneTBtion,  but  that  this  point  should 
be  remit  tad  to  the  Ordinary. 

J-ordt  Frtndtnt  and  Gilliei  agreed. 

The  Court,  by  interlocutor  eigned  IStb  June, 
"  Rf^l  tbe  defenres,  find  tEie  defender  liable  to  the  pursuer  in 
the  sum  of  £745  Sterling,  and  Usoin  ibe  sum  of  £22,  IDs.,  and 
£16,  13.  6.,  Borbadoea  currency,  mentioned  in  tbe  pleading*, 
with  the  legal  Interest  of  the  aaid  several  anms  from  the  respec- 
tive date*  staled  in  the  account.  No.  S  of  process,  till  paid ;  and 
likewise  in  a  proportion  of  tbe  commission  charged  in  aaid  ac- 
count, eorresponding  to  the  two  last  mentioned  sums,  with  the 
legal  interest  thereof,  till  paid;  also  find  the  defender  liable  to 
tbe  pursuer  in  the  sum  of  £139.  16.  3.,  with  interest  thereof 
from  iheSlstdayof  December  It)  1 6,  till  paid:  Remit  to  the 
Lord  Ordinary  to  hear  parlies  on  ihe  defendet'i  riaim  fot  re- 
naunention,  and  the  pursuer's  claim  for  the  remaining  articles  of 
aaid  account.  No.  8  of  process,  and  lo  do  therein,  and  In  tba 
caiue,  as  lo  his  Lordthip  shall  seem  just  and  conaitent  with  tba 
abpve  findings,  and  reserve  fOr  his  Lordahip'a  conaideralion  tba 
question  of  eipcnsei. " 

F^rat  Dirision.— Lord  Ordinaty,  Fullerton — ^et.   Rntber- 

ford  and  James  Milter;  John  H'Keniie,  S.S.C.  Agent M. 

Dean  of  Faculty  (Hope)  and  CuninRhsme;  J.  T.  Murray, 
W.S.,  Agent— Mr  Holland,  Clerk.— [CO.] 


GfA  Jane  1834. 
No.  337, — HCOH  Temnekt,  Pursuer,  v.  Autrcr 
Scott,  &c.,  DefenderM. 
Landlord  and  Tenlnl— Hypothec— Steam- Power— Water— .,< 
lentmtHt  bring  lei  fur  a  b/taciins,  j'c.  euatluhmeiU,  at  •  cerlaiti 
rvnt,  along  with  the  uftf  ofvtaierfatid  a  ittank-powtr,for  Ihapnr- 
pout  of  the  manufacture,  at  a  certain  additional  ml.  Is  1«  *»• 
ceriained  hj/  rtfereti — Held,  (Aa(  He  woltr  and  iltam%-pairtr 
iterr  port  of  the  iubfecl  let,  for  the  rent  of  tdiich  Ike  landlord 
TCI  enliileJ  to  vu  hie  hypothec  ever  all  the  utfmili,  and  atlitr 
lu^jrctJ  belonging  to  tht  tenanit  on  ihe  premitei. 

In  1831,  the  pnraUer  let  to  the  defender,  Arthur 
Scott,  bleacher  in  Glapgow,  certain  pramiaea,  along 
with  the  uae  of  a  ateatn-power  and  water  for  fifteen 
yeari,  by  the  fallowing  missive  :. 

"  Sir — I  am  willing  to  give  yon  a  lease,  for  fifteen  years,  of 
the  ground  and  buildinga  pointed  out  to  yon  at  WellpaA,  lately 
oecu  pied  aaabrewery,  at  (he  yearly  rentof  seventy-five  pounds  Ster- 


scribed  by  each  of  us ;  also  the  garden,  with  the  additional 
ground  at  and  near  the  country- house,  at  the  further  rent  of  £S 
per  aimum  during  tbe  leaae,  but  with  liberty  to  myaelf  to  take 
possession  of  said  garden.ground  at  tbe  expiry  of  five  years  from 
this  date,  upon  giving  you  aii  months'  notice  in  writing,  when 
aaid  rent  of  £5  shall  cease.  I  will  allow  you  a  private  entry  to 
these  premiscs^fDr  your  family  only — from  the  road  which  lead* 
to  the  house  occupied  by  myself,  so  long  as  I  find  it  agreeable, 
which  private  entry  is  lo  be  shut  up  whenever  I  require  you  to 
do  ao ;  entry  to  the  premises  to  be  giien  immediately,  and  the 
rent  to  commence  from  Whitsunday  first ;  which,  logelher  with 
the  rent  to  be  charged  for  water,  steam,  and  steam-power,  is  lo 
be  paid  at  the  usual  cenna  of  Martinmas  and  Whitsunday.  The 
premises  sre  not  to  be  occupied  forsny  olber  purposes  than  those 
of  blescbing,  dyeing,  printing,  singeing,  call andering,  or  dislilling 
of  spirits,  withoni  my  permission  in  vr riting.     Whatever  altera. 
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kept  ind  bfl  tqrron  tn  gooi  tttmnuMe  eondidon,  till  dia'termU 
iration  of  the  lei*e.  I  alio  ttipigt  to  fumfib  foa,  daring  Ibe 
Iraie.  with  the  whole  power  of  the  tmi  >te»o:i-«ngine  at  present 
on  my  premisei,  and  to  put  ■  sbxR  ihrongh  the  wsll  Into  the 
premiiiei  to  be  occupied  by  vou.  to  which  jpou  will  conneet  your 
■nnehinerr.  wbich  in  to  be  fitted  up  an  the  most  improved  prin- 
ciple, and  that  will,  in  tbe  opinion  of  the  rkfereea,  be  leait  bort- 
ful  to  my  engine.  The  time  of  keeping  tbe  said  power  in  mo- 
tion to  be  twelve  working-houn  per  dky,  and  to  be  paid  for 
arcnrding  to  the  rent,  to  be  fixed  upon  by  the  gentlemen  aAer- 
wards  named  as  refereea,  whether  ypu  occupy  it  for  the  whole 
twelve  houn  or  not.  I  am  not,  however,  to  be  liable  for  atop- 
pagei  that  may  be  occauoned  by  npceBsary  repura,  and  in  con- 
sequence of  anylhinf;  Roing  wrong  with  the  engine,  from  which 
you  derive  said  power,  except  by  making  up  loat  time.  And, 
if  need  require.  I  am  to  have  two  weeka  per  annum  for  repair  of 
engine  and  boiler,  without  any  deduction  from  tbe  rest  to  be 
charged  for  wld  ateam-power.  Whatever  extra  time  you  require 
aaid  ileam-power,  an  extra  price  to  be  charged  aceordingly.  An^ 
odd  time  arising  from  stoppages  of  the  engine,  beyond  Ihespecl- 
lied  time  for  repaini,  to  he  settled  for  at  the  end  of  the  leaae.  I 
reterve  to  myself  the  power  of  letting  ur  using  the  eitra  power 
of  the  engine  for  ray  own  purpoiea,  ai  any  time  which  does  not 
interfere  with  the  twelve  houra  above-mentioned,— it  being,  how. 
ever,  nnderatood.  that  I  am  to  have  liberty  to  use  the  engine 
dating  tbese  twelve  hoari — for  a  few  minutes  only — occaslonlUly 
to  the  extent  of  half  a  horse-power,  for  pnmping  wortt,  fte.  I 
also  engage  to  give  you  ax  much  water  aa  I  can.  at  a  rent  to  be 
fixed  upon  by  the  referees  afterwards  named,  but  from  which 
rent  15  per  cent,  is  to  be  deducted  from  the  price  charged  by  tbe 
Glasgow  Water  Company— which  water  is  to  be  pumped  by 
yon  out  of  the  wooden  cistern  at  your  own  expense — for  wbicn 
purpose  I  will  give  yon  the  use  of  the  pump*  already  on  the  pre- 
mises, which  you  are  to  keep  up.  I  further  engage  not  to  charge 
yoa  for  the  power  neceasary  to  pump  the  water,  I  farther  agree 
to  give  you  the  injection  water  from  the  engine,  which  you  will 
conduct  into  your  premises,  tbe  rent  for  wbicb  injection  water 
i*  also  to  be  fixed  fay  the  refereea.  It  it  understood  thst  tbe 
nMmtim  power  of  tbe  engine  for  which  yon  are  to  pay  rent  is 
not  to  be  less  iban  tbat  of  three  horse-power,  from  the  com- 
menee men t  till  the  termination  of  the  eighth  year  of  the  lease,  and 
that  from  tbe  eommeneement  of  tbe  ninth  year,  till  the  termi- 
nation of  tbe  lease,  the  BiiRimiim  power  for  which  yon  are  to 
Cy  rent  shall  not  be  less  than  six  horse-power.  Tbe  price  to 
fvi  by  you  yearly,  from  tbe  commencement,  and  during  tbe 
continuance  of  the  lrs*e,  for  the  steam,  steam-power,  and  water, 
together  with  any  difference  Of  any  kind — ahoald  any  unforto- 
Mtely  ariae  between  ua — aa  well  aa  any  increased  supply  of 
water  which  you  may  require  from  time  to  time,  to  be  referred 
to  the  decision  and  final  determination  of  Mr  Holland,  of  the 
Glasgow  Water  Company,  and  Mr  James  Allan,  of  the  house 
of  HessTs  Peter  Brown  and  Company,  mercbaota  in  Glaagow, 
with  liberty  to  them,  in  case  of  need,  to  appoint  an  umpire, 
whose  deciaion  shall  be  binding  upon  us  ;  and  in  case  of  death, 
or  unwillingnev  of  any  of  theae  gentlemen  to  act,  that  we  ahatl 
Dame  other  gentlemen  to  act  in  their  place,  whoae  award,  or  their 
umpire,  sh^  be  equally  binding  on  ua.   I  an,  Sir,  your  obedient 

In  April  1831,  (be  pnrsner  presented  a  petidon  for 
fe<]  Deal  ration  to  the  Sheriff  of  Lanarkihire,  netting 
forth : 

"  That  the  hsif  year's  rent,  due  at  Martinmas  last,  amonnting 
for  the  bouse  and  garden  to  £40  Sterling,  for  tbe  aleaiD-power 
to  £4S  Sterling,  and  for  the  water  at  least  to  £50,  are  wholly 
unpaid.  And  tbe  said  Arthur  Scott,  who  has  failed  in  hia  cir. 
eumatancea,  and  is  now  in  jail,  htseaosed  hit  household  furniture 
and  other  effects,  and  in  particular  the  several  article*  thereof 
specified  in  the  inventory  which  is  herewith  produced,  to  be  re- 
moved to  the  haute  of  Robert  M'Culloch,  founder,  residing  at 
Oovanhsugh,  fot  tbe  purpose  of  defeating  the  just  claims  of  the 
petitioner  and  bia  other  creditors  thereupon :" 
And  craving  warrant  to  have  the  article!  taken  back, 
inrentoried,  and  lold  for  the  rent  due.    Tbe  Sheriff 


granted  mrr>nt  for  eanyiw  back,  inrmtorjing  and 
securing,  u  cmved,  bnt  befonr  granting  mvnnt  to 
aell,  ordained  tbe  petition  to  be  aerved,  and  antwen 
to  be  given  in.  In  the  meantime,  Scott  became  bank- 
rupt, and  Catterni  hii  traateo  sraa  siated,  and  lodged 
sniwerM,  admitting  that  the  rent  of  the  premitM  let 
to  Scott  wai  £80,  and  that  certain  additional  luma 
were  to  bo  paid  aa  tbn  price  of  tbe  tteam-powar  and 
tbe  water  to  be  anpplied,  but  it  was  denied  that  for 
these  latter  soma  tne  parsner  held  any  right  of  hj. 
pntheu;  that  by  an  article  in  the  mii«ive  of  leaae, 
theae  rami  were  to  be  aacertained  \>y  arbitration ;  tint 
tbe  araoant  of  these  sama  bad  not  yet  been  ascerlain- 
ed ;  and  tt  was,  t'nJ^  alia,  pleaded,  that  no  warrant 
of  tale  could  proceed  for  the  price  of  the  water  and 
a  team -power,— tbese  not  being  of  a  preferable  nature. 

After  a  variety  of  proceeding*,  and  a  proof  relstirs 
to  the  lubaiatence  of  and  procedure  under  the  olaosesf 
arbitration,  tbn  Sberiff-aubstitnte  prououuoed  tfaii  in- 
terlocutor; 

"  Having  again  tonsidered  this  proceas,  with  tbe  punuer"!  ex- 
amination of  faavera  and  proof,  circumduction  againat  him,  note 
for  Samuel  Cattems,  defender,  renouncing  probation,  prodiw- 
tions,  and  whole  process  ;  Finds  it  admitted  that  tbe  rent  of  the 
premise*  in  question  was  £60  per  annuiu,  as  fixed  by  the  oiisure, 
(No.  13  of  process,)  and  that  the  rent  of  the  ateam- power  and 
of  the  water  supplied  to  the  tenant,  Arthur  Scott,  were  to  be  u. 
certained  by  the  award  of  arbiter*;  Finds  it  proved  that  the  re- 
ferees (Messrs  Allan  and  Stephen)  having  differed  in  opinios, 
devolved  tile  disputed  rent  of  the  steam-power  upon  Hr  Jsmes 
Cook,  whose  award  forms  No.  14  of  process,  and  the  quesiin 
of  water  rent  upon  Mr  Anderaon,  whose  award  it  No.  13  of 
process :  Finds  no  proof  of  the  defender's  averment,  tbit  tbe 
supply  of  water  wu  deficient  in  quality  or  quantity,  agreeably  t« 
tbe  missive  ;  and  having  considered  the  memorial  and  report  for 
the  purgiuer,[No.  83 of  process,)  approves  tbeTeof.autborites  lb* 
Royal  Bank  to  pay  to  the  pursuer  the  eonlenta  of  tbe  deposit 
receipt  for  £190,  14.  6.,  in  extinction  pn  tanla  of  hi*  daia  of 
rent:  Finds  the  pursuer  entitled  to  demand  end  spply  in  s 
similar  manner,  tbe  sum  of  £38,  1&  2.,  being  the  proceeds,  in. 
eluding  interest,  of  the  sale  of  part  of  the  bypothee  carried  nff 
from  the  premiws  and  sold  by  the  defender,  (^tenu ;  and  after 
deducting  £S!0  paid  to  M'CnIloch,  a*  •  compraBiisc  of  hi* 
claim  to  said  articles,  ordains  Samnel  Cattema,  defender,  to  pay 
said  aum  of  £38,  13.  2.  to  the  pursuer,  to  be  applied  according- 
ly: Andfinda,  that  after  applying  theae  two  ^uioa  of  £190^  14k 
6d.  and  £38.  19.  3.,  when  recovered,  towards  psymentpni  Mala 
of  tbe  rent  for  which  sequestration  was  originally  awarded,  then 
will  remain  a  balance  of  £67,  7*.  doe  to  the  punuer  for  re- 
covery: whereof  reiervei  *ll  competent  procedure  at  the  par- 
suer'*  instance,  and  &nd*  Samuel  Csltenu,  defender,  liable  ii 
expenses;  allows  an  account  thereof  to  be  given  in,  aad  ivaiits 
the  same,  when  lodged,  to  the  auditor  of  Courts  to  lax  and  ton- 
port,  and  decems." 

And  the  Sheriff-depute,  nn  I9tb  Kovember  1833,  ad- 
hered, by  the  fallowing  judgment : 

"  Having  adviied  the  reclaiming  petition  and  snnrcis,  preoC 
productions  and  process,  and  having  particularly  adverted  to  tbe 
terma  and  import  of  the  paper,  (No.  I!i  of  process.)  entitled 
•'  Missives  of  Set ;"  Findi  that  the  contract,  as  embraced  in  ttid 
missive,  is  wholly  of  lease,  and  not  partially  of  sale,  as  contended 
by  the  defender :  Finds  that  tbe  subject-matters  of  said  lean 
•re  the  premise!  and  worka  therein  described,  with  the  stean- 
power  and  supply  of  water :  Finds  tbat  there  are  no  grouodi,  il 
the  apeeial  circumstances  of  the  case,  or  io  general  law  or  pfal- 
tlce,  for  holding  that  the  right  of  hypothec  doea  not  sttad  la 
that  part  of  the  rent  effeiring  to  the  ateam  an3  water-power, 
baton  tbe  contrary :  Finds  that  tbe  premises,  with  the  acceiaoriw 
of  steam  and  water-power,  most  be  viewed  (to  uie  the  ordinaiy 
limpiage)  a*  ■  pnUie  work,  to  tbe  rent*  of  wbkb,  aa  a  wbol*»  IM 
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right  of  h]Fp«tbM  iaet  UtMh  i  Tkrafbra,  and  for  Ac  rcMOM 
■nijcned  io  tb*  interlocutor  eompkined  of,  refu*n  llie  pnjier  of 
Mid  pvlitiiM,  ind  idhirei  to  tlie  intetlocutor  teeUiiDid  ■gun4L" 

Th«  defender  having  broaght  an  adrocMlon,  plead- 
ed, infer  a/jn — 1.  According  tu  ttie  legal  conitr action 
of  the  misiire  founded  an  in  the  original  application 
for  Mqneatrauon  and  aale,  and  eapedallf  ai  aet  fbrtli 
in  that  application,  tiie  rent  for  the  honie  end  garden 
there  specified,  ia  wholly  eepBrate  and  distinct  from 
the  annual  enm  agreed  to  be  paid  for  the  ute  of  eteam- 
power,  or  the  other  annual  luni  ^read  to  ba  paid  for 
the  u«e  of  water. — 1(.  The  landlord  haa  lo  right  of 
hypothec  over  the  furtiitnre,  machinery,  nteniila,  and 
flthem  on  the  premiMAt  fur  the  aanual  Mmi  agreed  to 
be  paid  for  ■teara-pawer,  or  for  water,  and  ia  not  en> 
titled  to  aeqaeiitrate  and  »ell  tbeee  artielea,  and  applf 
the  price  for  payment  of  aaid  earns,  in  preference  to 
M>e  claim  of  tlie  trunieefortlie  er«diton«f  the  tenank 

Answered  fur  the  respondent — I.  On  «  fair  cone 
atroction  of  the  misiive  founded  on  in  the  original 

Eelition  for  wqneetration  and  lale,  the  rent  of  the 
oildiogs,  Bteam-power,  water,  and  whole  premisea, 
form  an  umtrn  quid  to  be  employed  in  the  pnnKMei  of 
tnannfucturing,  and  to  the  whole  rent  Of  wfaii^  the 
ordinary  law  of  landlord  and  tenant  ■■  itrictly  appli- 
cable.— IT.  The  fact  of  part  of  the  rent  being  fixed  in 
the  miitive,  and  part  left  to  the  determination  of  neu- 
tral persona,  as  therein  apecified,  ii  no  gronad  for 
holding  that  a  separation  exists  between  tbem,  when 
the  same  lesiior  lets  both,  and  both  were  intended  for 
the  single  porpore  of  carrying  on  a  manafactory,  and 
frere  to  he  united  together  by  the  operations  per- 
formed at  a  great  cost  by  the  landlord. — III.  In  the 
circnmitances  of  this  caie,  the  hypothec  of  the  land- 
lord ortu*  the  machinery,  ntensils,  and  othara  in  the 
premises,  extendi  to  the  rent  provided  for  the  steam- 

Kower  and  water  aa  well  aa  for  that  stipulated  for  the 
md  or  bulldinga. 
The  Lord  Ordinary  prononnoed  (Uth  March  1834,) 
tbe  following  interlocutor : 

"  Tbe  Lord  Ocdinar;  baring  rcaiimed  eoDiidcrstion  of  the 
debate,  and  sdviied  the  proceu,  Advocstn  tbe  ciiih  :  Fiade, 
to  the  circumiiancei  of  tbij  cite,  that  the  landlord'!  right  of  hy- 
pothec does  not  give  him  a  preferettce  for  the  rent  or  lum  pud 
for  the  power  of  tbe  stearn-engine  wbicb  be  andertook  to  furnith, 
■nd  for  the  water  which  be  engaged  to  gire  to  the  tenant  of  the 
ground  and  houeea  let,  but  that  it  onljp  eorere  the  eeparate  rent 
paid  far  the  laid  premiaea:  Therefore  recals  the  JnterioealoM 
■ubmittrd  to  review ;  finds  that  the  rent,  for  which  the  hypothec 
uavailable,acDauntite£B0,withintereUiiiKcWbiUunda7lS3i, 
and  till  paid,  for  which,  and  for  the  expenie  of  Kquesttation, 
■ulhorigei  the  Rojsl  Bank  at  Giugow  to  make  payment  to  tbe 
punuer  and  re«pondent  from  the  deposit  receipt  for  £190,  Ml. 
6d., — rdcrrini;  to  the  pursuer  and  recpondent  bia  other  claims 
■gainat thBadrocator.andtohiin  hudrfeneeaai  aeeorda:  Find) 
(he  advocator  liable  in  the  espeniea  incurred  in  tba  Inferior 
Court,  including  tbe  former  advocation  ;  but  finda  the  reapondent 
liable  in  the  eipenaea  in  thia  Court  of  the  present  advocation, 
and  decern! ;  allowi  account*  thereof  to  be  given  in,  and  remita 
the  Mwne,  when  lodged,  to  the  auditor  of  Court  to  be  taxed,  and 

"  NMe. — The  eircumstancei  of  this  ease  are  lo  peculiar,  that 
its  deciaion  will  not  affect  may  gcncml  rule  or  practice  b;  which 
it  majr  be  establlihed,  that  where  a  manufactoiy  ia  let  ^th  tba 
use  of  Bteam-power  at  a  ilump  rent,  tbe  whole  rent  mijrbe  re- 
covered in  virtne  of  the  right  of  hypothec  But  here  there  is  a 
sepante  rent  for  the  real  subject,  the  natural  objects  of  tbe 
landlord's  bypethe^  and  a  sepunle  renl  or  priea  for  tbe  ttaaot- 


power  and  wstar  supplied,  and  these  an  not  sTendtuatedoa  tha 
premiict  le^  but  only  introduced  into  them  from  tbe  adjoining 
subject,  which  might  not  even  be  tbe  property  of  the  proprieUr 
of  the  manufactory :  Under  these  eireumatances,  the  Lord  Urdl- 
nsry  knows  of  no  decision  which  authorises  the  application  of 
tbe  law  of  hypothec  to  such  a  case,  sad  csonol  ice  any  principle 
for  its  extenaion  lo  sueb  aubjecta  of  concncl.  The  lUBiinary 
application  being  only  for  aecuriiig  the  benefit  of  tbe  hypothec, 
what  ia  not  secured  thereby  cuiaot  fall  within  tbe  prtilios. 
Eeeing  bow  much  litigation  there  baa  been,  and  tbe  keenness 
with  which  every  plea  in  defence  ba*  been  urged,  the  liord  Or- 
dinary regrets  that,  sccording  to  hia  view  of  tbe  esse,  it  ii  incom- 
petent for  him  to  proceed  further,  and  exbauat  the  matters  in 
dispute  between  the  parties.  However,  hanng  considered  tbe 
proof,  be  tbinka  it  right  to  indicate  his  opinion,  that  it  has  been 
proved  tbst  Scott  proposed  to  substitute  Mr  Stephen  in  tbe 
rooni  of  Mr  Rolland,  and  that  Mr  Tennent  agreed  to  this  pro. 
posal ;  that  this  proposal  and  agreement  were  both  written  in- 
strumental that  tbe  devolutiun  on  Mr  Anderson  and  Ml  Cook, 
by  the  arlnter*,  ha*  also  been  eatubtisbed  ;  end  although  these 
writings,  with  the  exception  of  the  devolution  on  Anderson, 
bare  not  been  recovered,  their  exiatence  and  contents  are  suf-. 
ficiently  establiabed  J  and  fsrtber,  tbst  the  parties,  and  partien- 
larly  Scott,  acquiewxd  in,  and  communicaled  with,  tbe  referees. 
Under  these  eireumatances,  if  this  bad  beeu  a  competent  process, 
lbs  Lord  Ordinary  would  bavs  sustained  tbe  awards.  As  to 
expenses,  the  Lord  Ordinary  cannot  help  thinking,  that  although 
the  advocator  has  been  successful  in  tbe  action  on  a  ground  of 
law,  his  conduct  of  tbe  cause  mutt  make  him  liable  lor  tbe  ex- 

Gnaeainthe  Inferior  Court.  The  proceedings  in  that  Court 
has  examined  with  attention.  If  the  advoiatot  had  conGoed 
bis  olgectians  solely  to  tbe  question  of  law,  and  craved  the 
opinion  of  the  Court  tbereon,  probably  the  expense  would  not 
have  been  great.  But,  by  tbe  innumerable  objections  taken 
during  the  proof,  tbe  advocation,  and  the  namerous  reclsiming 
petitions  In  tbe  Inferior  Court,  in  almost  all  of  which  be  was 
nnaueeessfiil,  be  must  hsve  aceasiooed  a  very  great  expenssi 
Bren  in  tbe  former  sdvoeation  ha  was  snbitsntially  unsnecess ' 
fui  sise,  bis  msin  plea  being,  that  the  reference  could  only  be 
proved  by  writ  or  oatb  of  party.  No  doubt  tbe  respondent,  on 
the  other  band,  bai  pleaded  incompetent  plea*  in  tbia  procesa  of 
seqaeslntion.  But  after  tbe  interlocutorof  tbe  Sheriff,  refer- 
ring so  strongly  to  tbe  practice,  tbe  Lord  Ordinary  is  not  inclined 
to  hold  that  he  was  so  much  to  blame  in  bringing  forward  his 
plea,  io  a  matter  wbere,  as  yet,  there  is  little  sulbority  to  be  a 
guide,  aa  to  cancel  his  right  to  cipeoae*  incurred  by  tbe  conduct 
of  tbe  cause  in  tbe  Inferior  Court.  But  tbe  successful  party 
mait,  of  coarse,  be  entitled  to  the  expenses  lu  this  Court." 

Against  thia  interlocutor  the  respondent  reclaimed. 
At  advising, 

Lard  JutiUt-dert  ohterred,  tbit  from  the  first  be  entertained 
grave  doubts  of  tbe  soundness  of  the  Lord  Ordinary's  interlocu- 
tor, and  had  beard  nothing  wbicb  tend^  to  remove  tbpm.  By 
the  contract,  an  offer  was  made  to  let,  not  the  premises  alone,  but 
with  the  pertinents  or  sdrantages,  without  wbicb  the  property 
could  be  of  no  use.  The  argument  of  tbe  reclaimer  was  quite 
conclusive,  that  sU  the  subjects  let  composed  sn  wnvnt  quvl,  snd 
were  jointly  tbe  fairiubjectof  alesse.  Suppose  a  bouse  and  ad. 
joining  ground  belonging  to  tbe  same  proprietor,  and  let  to  the 
same  tenant,  tbe  rent  of  tbe  latter  to  he  ascertained  by  referees, 
would  it  be  sny  ground  for  maintsining  tbst  the  landlord's  hypothec 
did  not  cover  tbe  rent  due  for  tbe  ground,  that  it  was  to  be  ascer- 
tained in  a  different  manner  from  that  for  tbe  bouse?  It  bad  been 
asked,  what  would  be  tbe  legal  consequence  of  the  tenant's  de- 
clining to  take  tbe  water  or  steam  ?  Then  tbe  landlord  would  be 
ttunly  entitled  to  say,  our  contrsct  is  at  an  end ;  and  on  tbe  other 
and,  tbe  same  doctrine  would  be  available  to  tbe  tenant,  if  tbe 
landlord  should  withdraw  either  Ibe  water  or  steam.  This  was  a 
totally  different  cMc  fron  that  of  Auld,  81st  January  1827. 
Here  the  steam-power  was  on  the  ground  of  tbe  landlord. 

Iiard  Glenitt  bad  arrived  at  the  same  opinion.  If  a  lease  had 
been  extended  in  terms  conform  to  tbe  missive  of  set  here,  and 
to  tbe  decision  of  tbe  referee*  aa  to  the  value  of  the  ttesm- 
power  and  water,  it  would  bavs  set  fertb,  and  procsedsd  upon 
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liTHllord  to  l»Te  adjudged  tbelcaK.indanotbeT  creditor  arretted 
■II  «um«  due  to  tbe  Isridlord,  In  tbe  teninti  huidi,  woald  tbe 
aijuiging  creditor  btve  wcured  only  the  £80,  tbe  rent  of  tbe 

Lard  Printleiie  did  not  tBinJc  that  it  coald  make  much  differ- 
ence, whether  TennenI  wai  the  landlord,  or  a  tenant  baring  a 
rigbt  to  lub-let.  A  ateara-power,  abstnctlj  speaking,  might  not 
be  the  inbieet  of  leate.  bat  when  let  aa  a  privilege  or  pertinent 
of  another  property,  it  ai  certainly  might  be.  Tbe  case  of  Auld 
rather  went  to  proTe  thi«.  For  there  the  Court  impended,  be- 
cauK  the  tenant  would  neither  pay  nor  find  eantion.  Ai  to  the 
alleged  power  of  the  tenant  to  accept  or  reject  tbe  iteam,  that 
would  ju«t  Bppl/'to,  and  be  delennined  by  bia'  right  under  tbe 
niitaivei,  to  gire  or  withhold  rent  for  tbe  uie  of  the  >te&m  and 
water.     Tbe  Court  would  nerer  hold  that  be  bad  any  lucb  op- 

Lord  JtffwfnrtanJt  aaid,  .the  queition  waa  one  of  importance, 
and  be  was  at  fint  inclined  to  order  eaaea,  bnt  be  had  aince  come 
to  entertain  a  very  decided  opinion,  in  unison  with  thoie  already 
delivered.  There  could  be  no  doubt,  that  though  there  were 
aeveral  parte  and  pertinenti,  there  waa  only  one  aubjeet  let  here, 
to  all  intenta  and  purpoaei.  Nothing  wM  more  common  in  the 
city  of  Olaiguw,  than  for  a  proprietor  to  let  tbe  wall^  water, 
tteam-power,  end  machineryof  amannracture,  foreacb  of  wbicb 
aeparate  renta  were  exacted,  but  could  it  be  tuppoaed  on  that  ac 
eonnt  that  the  whole  eureaeiactedfor  theae  were  not  all  parta  of 
tbe  rent?  For  no  praclieal  purpoae  could  the  walla  be  let  without 
tbe  ntachinery,  or  the  machinery  without  the  walls.  Here  the 
tenant  could  eridentty  bare  heenobliged  to  taketbeateam-power, 
■nd  if  be  had  not  f>eeupied  it  ten  minute*,  be  muat  hare  jwd  for 
it  at  the  rate  of  twelve  hours.  It  <raa  analogoua  to  tbe  caae  of 
a  mill  and  milUdam. 

Tho  Coart  sccordinKly  altered  tlie  iDterlocDtor  of 
the  Iford  Ordinarj',  laomitted  to  review ;  repelled  the 
reaMn*  of  Hdrootion ;  remitted  the  otinae  timpliciler  to 
tbe  She^'iff  of  Lnnark,  and  foond  expense!  due. 

Eecond  Diviaion.'.— Lord  Otdinnry,  Uackeniie, — Jet.  Aliaon. 

— ^H.  D.  M'Neill George  I  "'"        "" ■    -^  - 

S.S.C.,  AgcDtt.— T.  Clerk.- 

TEIND  COURT. 

4th  June  1834.  ■■ 
■    No.  338. 
Tbe  following  aDgmentationi  wero  awarded  :— 
Oxntin— Freshytery  of  Jedburgh— Old   Stipend,    IBIS,  93 
bolla,  1  firlot,  1  peck,  1  lippia  meal,  102  bolls  barley,  and  a  fur. 
tber  quantity  of  victual,  half  nealbalf  barley,  equal  to  £29, 1  Os. 
lid.  I0>12tbs  Sterling,  snd  £i.\7.  0.  4-l8tbs  Sterling  of  vicar- 
•Jtaleinds,'wltb£a,S,  8.  Sterling  for  Communion  Elements — 
Stipend  modified  of  thia  dele,  13  cbalders  victual,  half  meal  half 
barley,  viarage  teind  as  before,  with  £8,  6.  8.  for  Commu- 
nion Elements — being  an  augmentation  of  1  cbalder. 

South  Uiat— Preabjtery  of  Uiat— Old  Stipend.  1734,  800 
merka,  with  30  meiks  for  Communion  Elementa. — Stipend  mo- 
di6ed  of  thia  date,  18  cbalders,  half  meal  and  half  barley,  and 
£10  for  Communion  Elementa— being  an  augmentation  of  lA 
cbalders,*  and  £7,  4.  S.  4-1Stb*  for  Uommonion  Element*. 


*  Tbe  Stipend  of  this  pariah  baa  not  been  augmented  for  one 
hundred  year*  before,  which  makes  the  preaont  augmentation  to 
Urge. 

HOUSE  OF  LORDS. 

fSptetitt  taitnffm  Mr  Gunuy't  Shorl.Haad  lfH*t.J 

9lh  April  1834. 
No.  339. — Jameb  Stuaht  &  The  Commissioners  of 
THE  Bdinbdroh  Pouce,  ApptUanti,  v,  Wiluau 
Kklly,  Reipwdmt. 


Reparation— Libel— Rdevaney—Preecsi.  -Stat  9  Geo.  IT.  e. 

78. — A  partg  AoRHg  bro»gkt  am  attien  af  damagn  agnml  M* 
MagiilTaUi  vf  a  burgk,  and  (He  t^mtiuuioiin-i  of  Folic*  lltemff 
.  appoinltd  fy  StaitUe  9  Geo.  I V,  e,  7fii  and  in  fhe  mmnteiu  ilav- 
tn^  alleged  t&al  Ih*  proct^ihgt  Jroin  which  ir^ury  uat  sarif  im 
AsBC  art'm,  aeri  Incomptlenl,  maiieieut,  vAlfvlly  eppremve, 
ttnd  unwarrantabte  ;  apennerttt  Amoirtg  bert  made  m  the  rvaiaerf 
condtteeiidence  whiek  Mm  htid  to  amminl  la  an  alltftticn  af 
ma/ice  and  eppreuion,  eliiougk  tvtlArr  were  ei/xvM^y  altigtJf 
but  in  tHe  pleat  in  lam  it  haviif  teen  italid,  that  the  vtifa  pro- 
ceedirjfi  complaiittd  if  vert  grmjfy  iTTtpilar,  incamprltal,  ille- 
gal and  oppreaice—Htld,  affirmiiig  the  Judgment  of  Ike  Court 
e/SeirioH,  that  the  aoermenti  in  the  lammona.  taken  along  with 
Ike  italemenli  in  (*«  retiied  eendeicmilenee  and  pttmt  mi  Uw, 
nen  n^ffititnt  to  MUpperi  tie  action  at  retetantly  Md. 

Thia  case  related  to  an  action  of  damagea,  hronght 
againit  tbe  appeltanta,  for  certain  proceedings  in  tba 
Police  Coort  against  the  reapondent,  caolioner  in  a 
bail-bond  for  a  penon  of  the  name  of  M  icbael  Cannan, 
who  had  been  apprehended  by  warrant  of  the  Police'. 
By  the  Edinburgh  Police  .Statute,  3  Geo.  IV.  e.  78, 
■ec  IS4,  it  is  provided,   ' 

"  Tbat  DO  aetioo  aball  be  coraneneed  agunat  the  Jodgea,  Coin- 
missiDnaa,  Baperintwideiit,  or  any  other  pkrsoa  or  penona,  Fbr 
anything  Ame  in  ttEBcntiaD  of  tbia  Aot,inaiiyeMe,tiBle«BwilfM 
eorrupliMi  or  oppression,  or.  culpaUe  neriigence,  oat  of  which 
real  injury  hM  anaen,  be  charged."  "  And  tbe  defenders  in  aucb 
action  and  proces a  may  produce  thia  Act,  and  plead  tbal  tbe 
aaid  things  were  done  by  authority  and  in  virtue  thereof;  end 
If  theae  shall  appear  ao  to  be  done,  tben  and  in  that  caw  tbe 
defenders  shall  be  aasoiliied  from  such  action  or  proceaa,'  Ice. 

In  the  iommons  the  respondeat  allegnd,  that  "  tba 
prooeedingi  against  bint  were  incompetent,  maliciuna, 
wilfully  oppreaaive,  and  unwarrantable." 

A  record  waa  made  np  by  reviaed  condeacendence 
and  reviled  aniweri,  and  dosed.  'In  the  revised  con- 
descendence the  respondent  detailed  the  facts  whicli 
he  alleged  to  hare  taken  plaee,  and  from  which  h« 
had  sirred  injury;  bot  he  did  not  expressly  aver, 
that  the  proceedings  had  been  maliciout  or  wHfolly 
oppressive  ;  bat  in  tbe  jileat  ia  late  there  occorred  die 
following  passage ; 

"  The  whole  proeeedinga  againat  the  puraaer  were  grossly 
Irregular,  incompetent,  ill^l  and  oppretaive,  and  it  ia  not  ne- 
ceaaary  in  an  action  of  damages  for  wrongous  Imprisonment,  fol- 
lowing on  theae  irreguUr  and  illegal  proeeedinga,  to  act  tbem  aside 
by  •  regular  action  of  reduction." 

Tbe  appellants  having  contended  that  there  waa  no 
luEBcient  allegation  of  malice. or  oppression  oontainod 
in  the  record,  the  Lord  Ordinary  gave  effect  to  that 
defence,  and  dismissed  the  action  ;  hot  tbe  Court  of 
Segition  altered  that  jadgment,  and  found  that  the 
Statements  in  the  summons  and  revised  condeacendenca 
were  sufficient  to  support  the  action, — as  fully  report- 
ed ante.  Jurist,  Vol.  V.  p.  186,  No.  I3S,  which  see. 

Tbe  defenders  appeafed,  pleading-^!.  That  tbe 
summons,  even  along  with  the  revised  condescendence, 
contained  no  relevant  ground  of  action. — IT.  Suppos- 
ing tbe  aTerments  in  tbe  tHmmons  to  be  relevant,  tfaey 
were  not  repeated,  but  were  departed  from  in  tbe  re- 
vised condescendence,  on  which  the  record  was  closed ; 
and  it  was  not  competent,  in  a  question  of  relevancy 
arising  on  a  closed  record,  to  supply  any  defect  in  tba 
revised  condescendence  by  a  reference  to  statements 
in  the  summons. — III.  Tha  revised  coudesceiideRce 
did  not  conatin  averments  sufficient  to  inpport  the 
action  nnder  th^  Butnte. — IV.  That  the  appellonta 


1834.] 


THB  SCOTTISH  JURIST. 


were  protected,  bj  the  exprau  ckaie  of  the  Statnte, 
From  all  Imbilitr. 

The  re!ipondeDt  maintaiDed  tlie  reTerie  of  tbeae 
pleap,  and  farther  pleaded — That  the  proceedinf^ 
were  in  direct  contravention  of  the  FoUoe  Statute,  3, 
Geo.  IV.  c.  78,  and  therefore  that  the  appellanta  were 
n  of  tfiat  Si 


t  Statute. 


not  entitled  to  plead  the  protection  o 

Lord  ChaHetlloT.—Kj  Lord>,  ihii  cue,  whieli  bu  been  fuHf 
anil  Mj  aignti  it  tbe  bir  on  both  tidca,  ia  rate  of  eoniiderable 
importance,  not  only  to  the  pirtiei  tbemwlvcB,  but  to  the  rules 
-of  pteading,  ■■  adopted  and  punued  with  more  or  leii  eltneneMi 
and  unifortnit^  ia  tbe  Court  below.  It  ii  of  great  importance 
in  dealing  with  an  Act  at  Parliiment,  which  confers  power* 
upon  migiatralea  or  other  public  functionBries,  which  bring  tbeoi 
constantly  into  contact,  and  frequentlj  into  conflict,  with  mem- 
ben  of  the  commuriJtf  who  are  of  an  inferior  station  in  point 
or  weiltb,  and  not  likely  to  be  aoltent  when  auii^  unjostly  Tor 
a  breach  of  duty  on  the  part  of  those  fanetionariea,  and  who  ar^ 
generally  speaking,  persona  of  precarious  subslMenc*  and  rircum- 
atances,  and  eren  residence  ; — it  i*  of  great  importance  that  tbe 
protection  ^ren  bysucfa  Statutes  as  I  am  now  contemplating,  to 
Buch  functionaries,  should  be  made  aubatanti^ly  and  regularlr 
Bvailabla  to  ibe  party.  On  tbe  other  band,  it  is  rery  onterial, 
that  under  the  guiae  of  protecting  those  functionaries  against  un- 
just actions,  and  actions  which,  from  tbeir  n  amber  si  id  frequency, 
(hough  not  from  the  power  ur  circum stances  of  those  who  bring 
those  suiu,  might  become  most  expenaire  and  oppr^aiTe ;— that 
under  the  guise  of  giving  protection  against  such  kind  of  oppres- 
sion end  vexation,  the  remedy  of  those  parties  who  may  be  in- 
jured by  their  malversation  in  office,  and  their  abaaa  of  power 
comniitled  to  their  bands,  should  not  be  too  much  narrowed,  or 
indeed  taken  away; — and  that  thus,  under  the  msak  of  just  pro- 
tection, an  oppressive  and  unjust  degree  of  immunity  from  legal 
proceedings  should  be  given  to  Ibose  functionaries.  Tbe  course 
which  the  Legislature  has  sdopted  in  Ibe  Act  now  under  con- 
sideration, for  tbe  purpose  of  giving  such  protection,  is  ibi*  - — It 
ooDtains  •  provision  which  has  been  usually  nude  in  all  the 
English  Acta  to  the  same  effect,  both  In  particular  Statutes,  and 
in  tbe  more  general  Acts,  from  tbe  time  of  James  the  First 
downwards,  with  respect  to  magiatrates  and  other  functionaries. 
In  the  one  hundred  and  thirty-fourth  teclion,  it  fixes  a  time,  a 
reasonable  and  ihorl  time,  three  months,  wiibin  which  the  pro- 
crcdiag*  must  be  taken  notice,  whicb  is  usually  another  protec- 
tion afforded,  ]  do  not  think  ii  required  here  i  but  the  power  of 
pleading,  aa  we  should  say  here,  the  general  iasue,  and  producing 
evidence  upon  it,  seems  to  be  given ;  and  anoiber  protection, 
whicb  I  am  not  aware  of,  being  an  usual  protection  afforded  in 
BHch  matters,  is  given,  by  requiring  a  speriflcation  in  tbe  action, 
of  the  charge  upon  which  the  action  proceeds,  Thu  part  of  the 
aection,  therefore,  upon  whicb  the  question  at  present  eieluaively 
turns  thit  provision,  may  be  taken  In  two  smaes  :  It  may  either 
mean  to  exclude  all  acdons  which  iu  aubslaoce  do  not  proceed 
upon  corruption,  oppteasion,  or  that  whieh  is  reckoned  equivalent 
to  corrtiDtion  |iid  oppression, — very  gross  negligence.  It  ma* 
mean  only  to  say,  you  shall  not  sue  the  magisttates,  er  you  shaU 
not  sac  the  policemen,  tintess  for  that  which  amounts  to  eortup- 
tion,  oppression,  or  gross  negligence.  That  is  one  thing  it  may 
mean.  Tbe  other  construction  which  is  astumed  in  the  present 
argument,  on  the  part  of  the  present  appellant,  the  tartrate,  to 
be  the  aonnd  construction,  is  this,— nnt  onlrtbat  the  action  shall 
not  he  maintainable  for  any  thing  short  of  that  which  amounts 
in  ilaelt  and  ia  in  ita  own  nattlte  corrupt.  Oppressive,  or  grocsly 
negligent,  but  tbst  there  shall  be  a  i4isrge  1^  the  party  bringing 
that  suit  (othsrwlae  be  sball  not  be  able  to  maioiain  It  at  all)  of 
corruption,  oppreasion,  or  gross  negligence.  If  the  former  of 
these  constructions  were  the  sound  one,  it  would  be  unnecesssxy 
to  dwell  for  amomeot  longer  upon  the  facts  of  this  case,  or  upon 
Ibe  eonatruetion  of  this  Act,  or  the  course  of  procedure,  wilb  ■ 
view  to  support  tbe  judgment  of  the  Court  below,  and  to  sanction 
their  reversal  of  the  interlocutor  of  tbe  Lord  Ordinary ;  because 
there  would  be  an  end  of  the  question,  if  all  that  were  required 
by  this  section  were,  that  tbe  -  facta  upon  which  the  action  was 
maintained,  were  sueb  at  amounted  to  t^mptioD,  y  oppresaJMi, 
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atraction  which  is  the  sound  one,  as  lam  inclined  to  think  it  ia,  and 
upon  which  alone  it  ia  possible  for  the  appellant  to  maiulain  bia 
aignments,  or  for  tbe  interlocutor  of  the  Lord  Ordinary  to  stand  i 
namely,  that  tbe  pursuer  must  charget  as  well  as  mean  to  chajge, 
that  which  emouuts  to  corruption,  oppreasion,  and  so  forth ; — 
that  he  must  not  only  bare  that  as  tbe  foundation  of  his  action, 
but  that  he  must  make  Ibe  charge  (  and  tbat,  without  bis  making 
the  charge,  the  action  cannot  be  maintained.  Now,  let  usattend 
to  the  eonatruetion  of  this  section,  and  see  how  &r  he  bae  com- 
plied with  the  requisition  of  the  section,  and  brought  himseLf 
and  bis  action  within  that  clause,  which  provides,  "  that  no  ac- 
tion shall  be  commenced," — every  word  is  of  importance,  and 
none  of  more  impottance,  in  uty  view  of  the  case,  than  tbat 
material  word  "  commenced ;" — "■  tbat  no  action  ahall  be  com- 
menced against  tbe  Judges,  Commissioners,  Superintendent,  or 
any  other  person  or  persona,  for  any  thing  done  in  eMCUtioo  of 
this  Ac^  in  any  case,  unless  wilful  corruption,  or  oppression,  or 
culpable  negligence,  out  of  which  real  injury  has  arisen,  be 
charged,  nor  in  any  event  sball  a'uch  action  be  competent,  after 
three  olendar  months  from  tbe  lime  the  fact  is  committed. '  I 
throw  out  of  view  one  argument  on  tbe  part  of  the  respondeat, 
upon  which  it  would  l>e  wholly  impossible,  in  my  view  of  the 
ease,  to  defeat  the  appeliania'  case,  and  to  maintain  the  judg- 
ment of  tbe  Cinirt  below,  were  there  nothing  more  than  that  in 
the  respondent's  case,  namely,  that  this  is  not  brou^t  for  any 
thing  done  in  tbe  execution  of  the  Act,  hut  for  somethinf  done 
in  coniraventionof  the  Act.  We  canoot  for  a  moment  contend, 
that  any  such  proiecti  ve  clause  has  a  meaning  of  that  dcseripiioB, 
The  ground  of  the  aclioa  must  be  something  done  in  execution, 
or  prufeaaed  execution,  of  the  Act,  or  something  by  tbe  patty 
authorised  by  tbe  Act,  and  so  nearly  relating  to  the  matter  of 
tbe  Act,  tbat  it  would  not  be  grossly  absurd  to  say,  that  he  bad 
done  it  in  execution  of  the  Act.  For  if  breach  oi^lhe  Act  took 
the  case  out  of  the  protection,  tbat  protection,  it  is  needless  to 
observe,  never  would  be  afforded  at  all,  lioce  it  is  only  where 
the  Act  has  not  been  strictly  complied  with, — since  it  ii  only  in 
eases  wberc  there  has  not  been  a  legal  act  done,  that  there  is  any 
occasion  for  protection.  If  it  has  been  done  according  to  the 
Act, — if  it  bas  been  altogether  lawful  and  justifiable,  the  U^s- 
trate  wants  no  tach  protection  at  this.  But  passing  tbat,  we 
come  to  anotber  part  df  the  section,  upon  wtiicb  an  argument 
was  raised  on  the  part  of  tbe  appellant,  for  the  purpose  of  throw- 
ing it  out  of  the  Statute,  liut  upon  whicb,  to  du  the  teamed 
counsel  for  the  appellant  juaiice,  no  material  reliance  was  placed. 
It  says,  "  unless  wilful  corruption,  or  oppression,  or  culp^e 
negligence,  out  of  which  real  injury  has  arisen,  be  cbaiged." 
Now,  it  was  momentarily  contended,  and  no  more,  that  it  was 
Dot  merely  necessary  in  tbe  summons  to  charge  corruption,  and 
so  forth,  but  that  it  should  alao  have  added,  out  of  whieh  arose 
comption,  or  grew  real  injurr,  whereof  the  pursuer  complains. 
I  am  clearly  of  opioion,  that  that  ia  by  no  means  required,  end 
that  it  ia  perfectly  sufficient  if  there  is  an  injury  stated,  and  if 
there  is  a  charge  of  wilful  cotiupiion,  in  tbe  manner  which  ia 
now  to  be  made  the  subject  of  remark,  and  which  ii  the  only  re- 
uaining  subject  of  remark.  My  Lords,  here  I  have  to  observe, 
in  the  Gist  place,  as  I  threw  out  in  the  earlier  part  of  the  atgo- 
ment,  that  this  ia  by  no  mean*  a  section  of  the  Act  of  Parlia- 
ment whicb  Is  at  all  attificiall)',  or  akiifully,  or  even  in  common 
technical  drawing,  couched.  There  are  several  instances  of  this 
through  tbe  whole, — for  example,  "  ai^iii  corruption."  Did  erat 
any  man  bear  of  eomiptiuo  which  was  not  wilful  ?  You  csm- 
But  be  guilty  of  cotniptioo  without  knowing  it,  or  without  in. 
tending  it,  otherwise  it  eeaaea  to  he  corruption.  Wilful  eornip. 
tioD,  ^erefore,  means  simply  eormption ;  and  tbe  use  of  this 
word  wilful  is  extremely  slovenir,  or  at  least,  I  should  be  dis- 
posed to  call  it  slovenly,  if  I  had  seen  it  In  the  composition  of 
any  other  penman  than  tbe  Legislature,  the  composition  of 
which,  one  i«  boond  to  treat  with  the  greatest  possible  respect. 
But  it  ia  not  technically  penned  in  other  respects.  It  then  say^ 
"wilful  oppression."  Tbe  word  "  wilful"  applies  also  to  ap> 
preaaion,  and  it  is  just  u  correct  in  tbe  one  ease  as  in  tbe  other. 
It  is  no  more  absurd  to  ny  '■  wilful  oppteasioa,"  than  "  wilful 
eoituptiiHi."  And  a  party  who  ntn  tbe  term  wilful  OK>reseien, 
may  H  justified  in  using  the  term  wilful  coouption,  as  cm  u- 
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we  are  now  opon  the  mnitniction  of  tliat  uction,  iDd  iu  >ppU- 
cability  to  lbi>  cue,  wfaere  wilful  oppresBion  fi  in  letiiii  cWged 
Id  tbe  eommEDcrmcnt  of  tfae  aclion. — wfaere  it  n  cbiised  in  tbe 
•urninan*,  and  where  no  departure  fnim  it  ia  made  in  theconde- 
Bcendenee;  but,  on  tbe  contniy,  the  condeicendence  aeta  forth 
beta, — wbkb  facts,  in  IbetmelTei.  not  on\f  do  not  negative  tbe 
charge  of  wilful  oppr^nion  in  the  lunimana,  but  alt  more  or 
leistend  toiupportit.  My  Lorda,  if  there  were  anriloubt  whether 
thej  tepded  to  lupporc  tfae  charge,  1  tfaould  nj  that  tbe  exprea- 
•ion  of  tfae  IBtfa  artirle,  which  I  have  already  commented  upon, 
which,  after  giving  the  whole  facti,  sunii  them  bp,  b;  atotii^ 
that  the  whole  wai  a  cniel  and  injurioue  proceeding,  wotlld  re- 
move all  doubt  whatever.  But  the  fact*  ibemselvea  go  unequi- 
TOcallj  to  aupport  that  ebaige,  or  at  all  eventa,  they  maj  reMon- 
My  be  alleged  to  support  thai  charge,  and  thai  iaenougfau  It  is 
for  the  Court  and  jury,  in  the  ulterior  itage  of  the  «nae,  to 
aaj  whether  they  did  ao,  or  noL  Upon  these  gronnda  1  have  no 
doubt  that  the  cue  has  been  well  decided  in  the  Court  below, 
■nd  I  shall  move  jour  Lordships  to  affirm  tfae  judgment  of  tbe 
Coon  below,  revening  the  interlocutor  of  the  Lord  Ordinarj, 
and  of  course  to  affirm  il,  with  coata. 
JudgmeDt  affimied,  with  coita. 
Fint  Diviaion Lord  Newton,  Oriintif.— [J. ir,I}.] 


Sth  April  18S4. 

No.  340.  —  BoBEBT  Allan  &  Soks,  Baniert,  Ap- 
peUanlt,  v.  Albxandbb  Turhbvll,  Cashjbr  iff 
the  Eqihbuuoh  and  Lsith  Glass  Company,  £«- 
tpondent. 

Part nerahip —  Joi n t- 5 lock  Company —  Aasignation—Bankniptcy 
— A  partntr  uf  a  jaint-tttKk  company  having  naignrd  loianttrl 
eerluin  tAarn  ^  Itt  iloclf,  ty  an  ex  facie  abiiiluit  lUtd,  which 
PMi  iatimaltd  to  Iht  Company—Held,  I.  That  Ikt  uaiftti 
wen  partaert,  and  liable /or  colli. — IT.  That  a  talent  beck-hund 
did  not,  quoad  the  Cempany,  qualify  lucA  aHlgnalicn,  or  mulct 
it  mmly  one  in  lecuriiy. — III.  That  Ihe  regulalioHi  in  tht  een- 
Imel,  at  le  the  tranijer  efilotk,  were  fir  Ike  tet'Jit  if  Ihe  Com- 
pani/,  whkh  Ihty  aere  eniiUtd  to  miive ;  and  that  luch  woioer 
covld  not  operate  infioour  of  third  pariiei,  to  the  Conpany'i 
pr^udice. 

This  CBM  !■  fulty  reported  ante,  Jurist,  Vol.  V.  p. 
£99,  No.  240,  whicb  see.  The  defenders  Rppenled,  re- 
peating the  pleu  maintftined  by  tbem  in  the  Conrt  of 
Session.  The  reapondenta  aim  nrf^ed  the  same  pleas 
as  they  had  done  in  the  Court  below. 

Lord  JDmrnan. — My  Lords,  this  ease  baa  been  very  fully 
argied  at  tbe  bar  on  both  sides,  and  it  appears  lo  me  to  resolve 
itaelf  into  points  which  are  of  no  great  difficulty,  and  which  your 
Lordabipa  may  feel  competent  to  dispose  of  at  preaeot.  Mr 
Stuart  was  a  ntember  of  the  Leiib  Glass-Hoose  Company,  un. 
det  B  deed  of  copartnery  which  authorised  the  aisignment  of 
•tiarel,  and  under  that  deed  he  did  make  an  assignment,  in  terms, 
M  large  as  language  conid  Supply,  to  the  gentlemen  who  ate 
now  the  appellants  before  your  Lordships.  Those  geDllcnien 
gate  In  the  intimation  of  that  aasignmeni  to  Ihe  Company,  and 
thereby  represented  tbemselrea  to  have  become  tbe  assignees 
of  those  shares.  Tbe  question  is,  whether  they  ate  now  liable, 
not  only  to  all  tbe  future  claims  which  may  be  nude  upon  the 
members  of  that  Cotnpsny,  but  also  to  be  declared  members 
of  that  Company,  in  consequence  of  the  act  which  they  have 
done?  Now,  my  Lords,  tbe  able  argument  on  tbe  pari  of  the 
.  sppellants,  to  show  that  they  are  not  so  liable,  has  rested  al- 
together upon  two  pointa ;  one  of  which  is,  that  in  patat  of  fact 
they  were  not  assignees,  but  t^at  they  poasetaed  only  a  security 


-that  they  oould  not  be  consideied  as  altogether  otsigneM  of  tbe 


shall  convince  yonr  Lordabipa,  that  the  MtoatioD  of  tbe  psnin 
baa  been  altered  by  the  mode  in  which  the  asaignment  has  Ishen 
place. — I  confess  I  do  not  see  how  it  is  poasibis  for  them  to 
deny  that  they  are  aasigneea  to  tbe  full  extent  of  [be  lai^vsgs  ia 
which  tbey  have  so  described  ihemaelvea.  J  hare  not  been  is- 
Bttenlive  to  the  observations  of  that  high  Butbtrnty,  my  Loid 
Moncreiff,  upon  this  subject,  partieulsny  tfae  sectititji  snd  1 
must  own,  that  if  it  were  not  for  tbe  deference  with  which  I 
must  regard  every  thing  that  fiUa  from  that  learned  peison,  I 
should  Bsy,  that  the  argtuaent  by  which  be  seeks  to  show  ihst 
the  Company  knew  that  the  appellants  were  oMigecs,  would  bm 
be  entitled  to  ao  much  weight  aa  every  Ibing  that  falls  from  his 
Lordship  is ;  but  I  think,  notwithstanding,  Uutt  there  is  uotUi^ 
to  make  it  apparent  that  thia  Company  did  not  fully  believe  that 
they  were  dealing  with  tbe  nppellanta  ss  sssignees,  and  I  Ifaisk 
that  tbe  nature  of  their  dwling  together  i«  tb«t  which  defiMs 
the  relation  in  vriitcb  they  stand  to  one  sDotber,  There  are  eer. 
tain  fonqs  which  it  is  said  have  not  been  complied  with.  Intk 
jlrij  place,  the  9th  clause  of  the  deed  of  the  Company  ItipcsH 
upon  every  peraon  who  becfunea  an  aasignea  thia  dulyj  it  isb 
poses  upon  any  member  parting  with  bis  share,  tbe  duty  of  ot 
feting  il  to  ifae  Company  first  of  all,  that  they  may  purchase  it,  it 
they  think  proper, — and  it  does  not  appear  that  that  was  doos  go 
the  present  occasion  j  and  I  further  understand,  that  in  pwst  of 
fact,  it  was  not  done;  but  it  appears  to  me.  that  the  answer  givea 
at  the  bar  to  that  objection,  is  quite  satisfactory ; — that  that  is  a 
privilege  reserved  for  the  Company  for  their  own  benefit,  «Udl 
privilegelbey  were  at  liberty  to  renounce,  if  they  thoHgfatpnperi 
and  [  tfaink  that  what  passed  between  the  parciea  can  be  lataa 
in  no  other  light,  than  that  tbey  did,  in  point  of  fact,  renoonee  it, 
because  they  had  received  intimaiiDn  of  the  suigniDcnt,  sod  they 
made  no  objection  to  iheae  gentlemen  holding  ibe  place  that  M 
been  formrriy  held  by  Mr  Stuart.  Then,  undertbe  12thd*iiH,a 
paiticular  form  of  asaignment  it  described,  and  t>o  donbi  it  it 
convenient  for  tbe  Company,  and  for  all  who  are  members  of  the 
Company,  that  that  particular  form  should  be  followed,  bvt  list 
is  a  mutual  convenience  whicb  either  party  is  at  liberty  to  waiit, 
and  which  I  take  it  that  both  partiea  have  waived  on  the  pre- 
sent occasion.  It  wsa  ingeniously  urged,  that  the  npptHfP<' 
were  milled  by  the  statement  being  conveyed  in  the  avsmseT  Is 
wfalcb  it  was,  and  tbit  if  it  had  been  bnmgbt  to  their  notiee 
by  the  form  being  tenderad  to  them  for  their  execution,  that 
tbey  were  expected  to  become  parties,  in  tbst  case,  tbey  wodd 
have  thrown  back  the  bargain  they  were  about  to  make,  aad 
would  have  refused  to  become  parchaaera  in  the  CoBipaoy ;  bst 
I  think  that  that  is  rather  an  iryurioua  than  a  solid  obsutstios, 
because  tbe  form  does  not  describe  tbem  «■  parties,  cosseqsM- 
ly  they  are  become  asugnees;  and  if  they  were  purcfassen  tbey 
were  to  stste  themielvei  ss  sssignees,  snd  to  claim  sit  lbs  tigk 
which  sssignees  could  bsve,  and  which  rights,  in  het,  eossti. 
tute  the  benefidsry  partnership.  I  think  it  would  be  loostmag 
to  suppose  that  they  would  for  a  moment  liave  besitsled  to  en- 
cuie  that  form  of  transfer,  if  it  bad  been  submitted  to  ihtoi.  1 
therefore  think,  that  in  all  those  reipectt,  they  have  only  oa  all 
tides  waived  the  particular  advantage  'which  the  deed  pmvidid 
fot  escb  party,  and  that  tbey  must  be  tskeit  to  have  put  them- 
selves in  the  same  siloation  u  if  tbey  had  complied  with  lU 
thoae  forms.  Now,  my  ljords,'lhe  ease  which  has  been  refentd 
to,  of  Welherelt  v.  Tumbull,  in  the  first  place,  dearly  tstss 
upon  the  point,  which,  witb  humility,  I  think  ought  to  be  «i- 
cluded  from  tbe  present  consideration ;  that  is,  aolely  upon  th* 
point,  whether  the  defender  in  that  case  was  a  veiidce,  otaiirdy 
a  mortgagee ;  and  the  Court  having  held  that  bs  was  a  vesdse, 
bald,  that  as  between  tbe  parties,  all  tbe  eonsequenees  mast  fot. 
low.  Then  in  tbe  following  case  of  tbo  Bank  of  £sst  Lotkiu 
sgunst  the  same  gentleman,  the  queation  was,  whether  that  de- 
fender should  pay  up  tbe  instalments  due  upon  the  sbsics,  sal 
should  also  beeomeepartnerandnsmber  of  theCompsay,— that 
ia  the  declaratory  cooduaion  in  that  action,  and  tfae  Court  ihcrs 
held,  that  the  Bank  having  brought  the  aetionsgainat  TtusbaU, 
at  a  partner,  to  make  a  certun  advance  on  tbe  sbares  purcbsicd 
from  Wetherell.  and  he  baviog  set  up  tbe  defence,  in  tbe  Gnrt 
place,  that  he  was  a  mortgagee ;  sod  in  the  second  pUc«,  ihst  the 
forms  had  nut  bsan  compiled  srith,  tbe  Lord  Ordinary  found  that 
tbe  three  shares  of  tbe  ssid  Company,  belonging  to  Ssvid  Ws- 
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Iherell,  vert  nritbcr  tnAtremd  bt  faim,  dot  accepted  bj  lb* 
ilerendn-,  in  [fae  pmcnce  of  one  of  the  direetore,— tba  nid  de- 
fender, by  the  tcuiuction  foaaded  on,  wu  not  fulljr  conititutid 
■  mernbrr  of  Ihe  uid  Banking  CoRipen;,  or  considered  liable 
Tor  tlie  debta  and  ubligation*  due,  and  contracted  bf  them.  JMt 
eo,  the  appelliiits  bere,  in  the  present  inituiea,  ought  to  be 
■Bsoilxied  end  relieved  fraiD  the  obligationi  of  tba  memben  of 
the  Companf ;  but  [he  Court  uniDinouelr  altered,  end  deceined 
in  tcrmjt  of  the  libel ;  that  ie,  ihej  held  not  only  that  he  wae 
bound  10  pay  the  share  then  due,  but  alio  that  be  was,  to  all  in- 
tenia  Hnd  purpoaei,  a  member  of  the  Company.  It  eeeni)  to  me 
that  ii  a  case  quite  in  point, — aupposing  that  the  fonns  in  the 
cnae  had  been  waind  bj  the  mutual  consent  of  the  partiee  i  and 
that  allfaough  there  is  certajnlj  in  tbia  case  au  appersnt  lnteii< 
tion  to  be  a  mortitagee,  and  not  to  be  a  vendee,  yet  that  inasmuch 
as  the  rep reientii tion  made  by  tbe  appellanu  to  the  Compen^ 
was,  that  they  were  assignees,  in  the  moat  absolute  and  uncondu 
tiooal  ternia,  that  the  Company  bad  a  right  to  act  upon  that  state- 
ment, no  circumstances  having  been  h1  all  brought  forward  to 
make  it  probable  that  the  appellaiite  bad  been  in  the  least  misled 
b]r  that  which  bai,  in  point  of  fact,  happened,— I  should  therefora 
humbly  recommend  to  your  Lordships,  that  the  decree  should 
t]e  affirmed ;  and  I  beg  leave  at  the  same  time  10  add,  that  it 
seems  to  me  that  the  judgment  in  refuting  costs,  has  acted  in  a 
very  prudent  manner ;  because  it  certainly  is  desinble  on  the  part 
of  the  public,  that  (be  Company  ghouU  comply  with  all  eucb 
forms  a*  their  own  deeds  require,  and  also  considering  the 
weighty  doubts  entertained  in  the  Court  below,  it  would  not 
probably  appear  to  ^our  Iiordshipa  proper  tbat  the  judgment 
should  be  siffirmed  with  costs. 

Interlocutor  Affirmed,  without  eoiU. 

Serond   Division. —  Lord  Ordinaiy,  Medwyn.— A.    Dobte, 


ISth  April  IHSi. 
So.  311. — Tub  Maoiitrates  or  DniavALL  and 
Oti)er9,   Appelianls,  v.  The   Honoubablb   Mm 
Hav  Macsenxib  &  HuoH  Rose,  Retpondtntt, 

Process — Interlocutor — Filbings — rfrcusutoaeci  ia  nUct  bM, 
that  a  parly  wm  not  tarred,  Ay  a  final  inlatlaailor  rttenilg 
pTotiBviietd,  from  inquiring  in  wAoJ  jense  cerfein  vorii  w*r« 
sited  in  an  aid  decrte,  ngardtng  thi  iauHdati/  afetrl^nfiA- 

This  WU  a  <)aeitlon  of  mere  penonal  intereit  be- 
ttreen  the  parties,  a*  to  tbe  boundary  of  certain  lalmoii 
fishing*,  and  involved  no  point  of  law,  except  that 
formerly  reported  anle,  Junet,  Vol.  III^i  p.  516i  No. 
437  ;  and  Vol.  IV.  p.  5H2,  No.  4>5S. 

The  deranden  appealed,  bat  the  interlocntors  were 


Firtt  Division — Lords  Corehouse  and  Newton,  Ordinaries. 
— Richardson  U  Connell,  Appellants'  Solicitors. — Spottiswoodc 
■od  Robertson,  Respondents'  Solicitors. — [J.W.C} 

COURT  OF  SESSION. 

INNER-HOUSE. 

6IA  June  1834. 

No.  343.— JoHM  Fraseb,  Advocator,  v.  William 
Macoonald  &  GiLBBRT  Jacksoh,  RespoHdenlt. 

Landlord  and  Tenant — Leese — Cropping — Rotation — Damagee 
— A  leaattl  bound  by  Iht  tcrnu  of  kii  Itate  to  ilit  rula  if  gtad 
huiiaiufry,  Jooiul  liabli  it  danagei  la  the  landlord  fir,  inter 
alia,  hating  a  proponioi  of  Ibt  Jarm  grauly  tiituive  in  wMlf 
crop  iit  the  loit  year  c/IHc  fcasr. 

Vol,  VI. 


Pioeesa— ^  ptlilim  pntnted  by  He  landlord,  praiiaui  to  lAe  Iwt 
Sttrof  tht  Itatf,  praying  la  Aoae  tka  Itntnl  inlerdicled  fiont 
wiobuion  of  kit  Itate  in  that  year,  vith  a  caac/tufen  alto  for 
damagtM,  ia  u  far  oi  the  inlerdictal  nmtdy  might  not  ie  ii(^ 
ciniJ — Held  la  be  conjwfnw. 

In  Joly  IS17,  the  adrocator  took  for  aixteen  jreart, 
from  the  respondent,  Mr  Macdoaald  of  St  Martins, 
the  lands  of  Knowftiulds  and  Tarrylaw,  under  a  lease, 
containing,  inter  alia,  the  following  stipolations  ;— 

"  And  farther,  the  said  John  Fcaser  binds  and  obliges  him- 
self, and  bis  foressidi,  to  have  their  ectual  residence  on  the  land* 
hereby  let,  during  the  currency  of  this  tack,  and  to  improve  and 
bring  into  culture,  within  seven  years  from  said  term  of  entry, 
the  muir-ground  on  said  lands  of  Knowfaulds,  except  such  parte 
thereof  as  the  proprietor  sbali  think  fit  to  enclose  and  plant,  and 
to  sufficiently  dung,  manure,  and  properly  cultivate  the  whole 
lands,  and  lay  the  same  down  by  rotation,  wjlh  graa)  and  green 
crops,  not  reckoning  flax  as  auchi  and  never  to  sow  oets  after 
oats,  nor  have  two  white  crops  successively ;  and  to  leave  at  least 
eigbteen  acres  of  sown  grais  of  the  second  year's  growth  properly 
laid  down  for  the  incoming  tenant,  without  being  entitled  to  any 
value  for  the  same ;  with  liberty  also  to  the  proprietor  or  in. 
coming  tenant  to  sow  grass-seeda  among  the  out-going  crop,  , 
without  any  compensation  therefor ;  and  the  aaid  John  Fnser, 
or  his  foressida,  ihill  not  be  at  liberty  to  low,  iu  any  one  year  of 
this  lease,  more  than  one  boll  of  lintseed:  And  in  the  erent  of 
tbe  said  John  Fnser,  or  his  foresaids,  failing  to  implement  any 
of  the  BtipulstionB  incumbent  upon  him  or  them  by  this  lack,  it 
is  hereby  exptesiily  provided  and  declared,  that  ibis  tack  shall 
become  void  and  null,  without  the  benefit  of  being  puigaable  at 
tbe  bar,  or  the  necessity  of  anr  process  of  declsrator,  or  other 
proceedings  for  that  purpose ;  the  proprietor,  nerertbelees,  bav- 
ir^  it  in  his  option,  if  he  shall  ao  incline,  to  oblige  the  tenant^ 
and  his  foresaids,  to  abide  b*  this  tack  till  its  temiinatiftn,  and 
to  compel  implement  thereof." 

In  November  1831,  Mr  Macdonald,  and  the  respon- 
dent, Jackson,  the  incoming  tenant,  presented  a  peti- 
tion to  the  Sheriff  of  Perth,  narrating  the  terms  oi  tha 
lease ; — That  Fraser,  instead  of  following  them, 
"  has  deviated  therefrom  in  alt  respects,  as  be  has  neither  Isbeor. 
ed,  dunged,  nor  manured  the  lends  in  the  vrsy  be  wa*  bound  to 
do,  nor  observed  any  regular  mode  of  rotation,  but,  on  the  con- 
trary, and  in  tbe  face  of  his  tack,  has  so  contrived  to  bave  had 
almost  all  tbe  lands  last  season  In  gntis,  with  the  exception  of  a 
small  patch  in  white  crop,  and  another  in  green  crop,  which  was 
in  green  crop  the  year  preceding,  hut  which  abauld  have  been  in 
barley  laid  down  with  grass;  t'raser's  intention  being  to  have 
the  whole  farms  next  year  in  corn  crop  for  his  own  interest,  and 
with  a  view  not  only  to  put  the  farms  out  of  all  shape  of  rotation 
for  at  least  five  years  to  come,  but  also  to  disappoint  .the  in- 
coming tenant  of  the  benefit  next  year  that  would  accrue  to  him 
from  there  being  a  division  of  the  lands  in  one  year  old  gnue, 
another  in  barley,  where  grass-seeds  would  be  sown,  and  a  third 
in  fallow  or  grva  crop  ;  and  by  there  baring  been  so  little  com 
crop  on  the  tauda  this  year,  hence  there  is  no  fodder  to  make  into 
dung  to  lay  on  tbe  lands  next  year." 

The  petition  concluded, 
"  to  find  that  be  has  altogether  contravened  the  stSpnlationa  of 
tbe  tack,  as  well  as  the  rulea  of  good  buabendry,  as  he  waa  bound 
to  have  had  the  lands  farmed  under  a  regular  rotation  of  five  ol 
seven  shift  division,  laid  dawn  wiih  grass  and  green  crops,  and 
to  inhibit  and  discharge  him  from  having  the  lands  otberways 
managed  or  cropped  during  the  ensuing  year;  and  that  such 
mode  be  carried  into  effect,  so  far  as  that  can  now  be  got  done, 
it  will  be  necessary  that  your  Lordship  remit  to  respectable  men 
venant  in  such  mattere,  to  visit,  inspect,  and  report  the  present 
stste  end  condition  the  farm  is  in,  and  what  is  requiMte  to  be 
done  for  putting  tbe  lands  in  the  mode  of  rotation  required  by 
the  tack,  as  well  ai  tbe  rules  o[*good  husbandry,  and  where  that 
cannot  be  done,  the  equivalent  to  be  made,  and  the  damage* 
tbencc  arising ;  and  thereafter,  to  find  tbe  said  John  Ftaact 
No.  XXV. 


THE  SCOTTISH  JURIST. 


CJn 


liaUe  ts  the  petitioner*  In  tbe  ram  of  £300  Sterling  in  nune  erf 
dunagei,  for  MiM  piilEj  of  contniTciiing  the  itipuUboni  of  bis 
t*ck,  together  witii  the  expeniet  of  ihi>  applialion,  proceu  to 
follow  thereon,  uid  duel  of  extract ;  and  to  give  tbe  petitioners 
■uch  other  and  furtbei  redreaa,  M  to  four  Lordship  ihall  feeBl 
jufl  and  proper." 

After  name  procedure,  and  a  remit  to  inipecton 
wfao  gare  in  the  following  report : 

"  Agreeable  to  Toor  Lordahip'a  interlocutor  of  tbe  37tb  April 
iMt,  luihorlting  UB  to  inspect  the  defender's  poueaaiona,  and  to 
GOnalder  and  report,  Itno.  whether  tbe  aame  ia  cropped  igreeable 
10  tbe  nilea  of  good  hnabandiT,  and  not  in  cnntrarention  of  tbe 
•tipulationa  in  tbe  leaae?  and  if  not  w,  2da,  in  wbal  reip"''* 
tbere  bave  been  a  deTiatlon,  and  bow  the  aame  ran  now  be  re- 
medied? Wehumbly  beg  leave  to  report,  that  we  this  dayinipecttd 
the  defender'!  poa^eiaion,  in  presence  of  Gilbert  Jaekaon,  one  of 
tbe  pursuera,  and  the  defender;  Imn,  We  do  not  consider  the  poi- 
■etiioD  as  cropped  agreeable  to  the  rules  of  good  husbandrf.  Ae- 
cording  to  the  alatrment  given  to  ut  bj  the  defender  upon  the 
grounds,  of  the  extent  of  the  different  field*  on  (be  poasesaion, 
there  are  92  I -8th  acres  nnder  oats,  2  acres  under  barley,  12 
acres  under  polatoea,  7  9-8tba  under  peas,  and  IB  aerea  under 
two-year  old  grass,  making  94  l-Slh  acres  under  white  crop, 
■nd  37  3-8ths  under  graaa  and  green  crop ;  tbere  are  a  part  of  the 
two-year  old  grass  that  sppears  (O  us  not  to  hsre  been  laid  down 
under  proper  management ;  and  there  are  about  2  acres  nnder 
oats,  after  oats.  Sda,  In  respeet  that  the  possession  is  now  alt 
under  crop,  it  is  impoaaible  for  ui  to  point  out  a  lemedy  to  ob- 
viata  the  deriations,  and  to  bring  tbe  posseosion  under  tbe  rules 
of  good  buabandrr.'  (Signed)  Wm.  Hekdihbok.  Jauei 
JJasCAK.  JouN  Thokbon." 
',  The  Sheriff,  on  19th  December  1632,  prODODDced 
t\t>»  interlocutor : 

"  Having  eonaidered  tbe  report  of  tbe  inspectors,  witb  obaer- 
ntioDs  and  answers,  the  depoaltioos  emitted  b;  tbem,  and  whole 
process,  Flnda  that  the  farm  in  question  wai  not  cropped  bjrthe 
defender  aigreesble  to  the  rule*  of  good  busbandFj,  nor  in  the 
manner  It  ought  to  bave  been,  and  that  il  will  require  six  cart 
Idsds  per  arre,  of  twenty-seven  acres,  to  pot  the  aame  Into  tbe 
state  of  fertilitf  in  whicb  il  ought  to  have  been  left,  wbirh  dang 
baa  been  estimated  by  tbe  inspeciora  at  the  rate  of  10s.  6d.  per 
tfiH  load,  including  carriage,  and  laying  il  on  the  ground,  wbere- 
by  the  cost  amounts  to  £85,  I  a. :  Finds  the  defender  liable  to 
tbe  pursuer  in  that  mm,  for  wbieh  decerns,  with 
of  eipetises,  and  the  expense  of  extracL" 

Fruer  hsTing  advocated,  pleaded  further, — I.  That 
the  Gonclaaion  for  damngea  vraa  incompetent  in  the 
■nminarj  application  in  the  Inferior  Court. — II.  That 
the  claim  for  damages  for  former  years'  deflations 
was  excluded  hy  the  kndlord'i  taciturnity,  and  iu> 
cepting  rent,  without  reservation,  during  that  period. 
— JII.  That  the  expreu  terms  of  the  luue  were  not 
cuntrarened. 

The  Lord  Ordinary,  1st  March  18S4i  pronounced 
tbi*  interlocutor : 

■■  The  Lord  Ordinary  hariiQ  heard  parties'  procuiatora.  and 
Ibereafcer  considered  (becloaed  record,  and  whole  process.  Finds 
ttat  not  only  under  the  rales  of  good  husbandry,  but  under  the 
terms  of  the  lease  libelled,  and  particularly  under  that  clauae 
thereof  requiring  tbe  advocator  properly  to  culiivice  (be  whole 
land*,  and  lay  the  same  down  by  rotation  with  grass  and  green 
crops,  tbe  advocator  was  bound  ao  to  mknsge  the  farm,  a*  not 
only  not  to  take  two  white  crops  niiining.  and  to  leave,  at  Ibe 
tarmination  of  the  lease,  eigbleen  acres  of  two  years  old  graaa, 
pioperly  laid  down,  but  a1ao  to  leave  a  reasonable  proportion  of 
(he  farm,  from  whicb  a  while  crop  had  not  been  taken  in  (bat 
Uat  year,  ao  tbat  tbe  eultivation  of  the  farm  by  the  incoming  le- 
nant  mi^t  proceed  in  some  rotatfon  not  out  of  the  ordinary 
coniM  of  good  husbandry:  fHuda,  that  previoo'  to  the  last  year 
of  the  1mm,  a  petitjon  waa  presented  to  the  Sheriff  by  the  re. 
spondanti^  tbe  landlord,  and  incoming  tenant  oF  the  fuaif  pray- 


ing to  bare  tbe  advocator  inlerdieted  from  violacioa  of  bia  lease 
in  that  yesir.  witb  a  conclusion  also  for  damagca,  in  so  farwtlw 
interdictal  remedy  might  not  be  auffiacnc :  Findi  ibat  this  perl. 
tion,  to  tbe  alMve  effect,  was  not  incompetent :  Finds  tbat  tba 
proceedin|3  on  this  petition  did  not  terminate  in  judgment  by 
the  Sberiff  till  after  the  bist  year  of  ibc  lease  was  past,  wbenthe 
interlocutor  complained  of  waa  pronounced  :  Finds,  that  at  tlia 
date  of  tbat  interlocutor,  it  waa  proven  by  the  admission*  ia  pro- 
cess, as  well  aa  by  the  reports,  and  tettimoriies  on  oatb  of  tba 
reporters,  tbat  the  obligations  of  tbe  lease  were  in  the  last  nar 
violated  by  tbe  advocator  in  rarioua  reipecU,  and  paniculariy 
in  bavioga  proportion  of  the  farm  giosaly  excessive  in  wbiteerop 
in  tbe  last  year,  by  which  the  farm  wo*  too  much  eibauated  : 
Find*,  (bat  for  this  wrong  tbe  advocator  was  liaUe  in  reputation 
to  tbe  landlord,  or  to  tbe  incoining  tenant,  as  deriving  right  fiosn 
tbe  landlord,  by  payment  of  such  a  sum  aa  would  be  auBicieot  to 
restore  the  fann  to  tbe  condition  in  which  it  ought  to  have  beea 
left:  Unds  tbat  the  amount  of  the  aaid  sum  ia  proven  to  bave 
been  not  less  than  tbe  aum  awarded  by  the  Sheriff:  Tbereforr, 
remits  the  cause  limpUcitrr  to  (be  Sheriff,  and  decerns  :  Finds 
tbe  advocator  liable  to  (be  respondent  in  elpensea,  of  which  ap- 
pointa  an  account  to  be  given  in,  and  when  lodged,  remit*  to  tbe 
audilor  to  tax  the  aame,  and  report," 
The  adrocator  having  redftimed  : 

Lard  JuMtict-Cleri  observed,  tbat  the  proceedings  of  the  Sb*. 
Tiff  were  perfectly  tegular,  and  his  awsrd  a  sound  one.  Tbe 
party  bad  got  chei^ly  off.  There  was,  bowever,  do  after  claim 
ofdamagea. 

The  Coart  adhered. 

Second  I}i*isioti.--.~LoTd  Ordinary,  Mackenxe. — jtcl.  Keaj, 
W.  at]L~^U.  Dean  of  Faculty  (Hope)  and  Mutvaf.— Geofg* 
Brunton  and  Henry  Tod,  W.  &,  Agenta.  —  F.,  CIcik.— 
lir.H.D.] 


^th  June  1834. 
No.  313. — Geobob  Arnott,  Petitioner,  o.  Thomas 

Habdib,  &0.,  {tcspondent%. 
Bankrupt — Composition,  Approval  of — Diaebarge — jtfitTtpt- 
titian  fir  aPF^vtl  of  cnm/ioiitian  and  diicimrge  had  ^a  prt- 
icnied,  and  olgtclhiii  aaled,  in  rtipecl  of  want  of  iDnntrr  and 
valne — Btid  comptleni  to  oiviale  Iheie  by  new  oalhs  t/  writji 
and  Ikt  cancvTTtna  ofadduional  credilon. 

Amott'i  estates  were  sequestrated  on  S6tb  Novetn- 
her.lBSl;  and  after  an  offer  of  composition,  which 
was  an^oirooiiBly  approved  of  on  7ih  June  1HS3,  tbe 
trustee  made  his  report,  and  the  banlcrupt,  with  hi* 
concarrenco)  on  lit  July  thereafter,  presented  a  pe- 
tition, praying  the  Conrt  to  approve  of  the  composi- 
tion, to  exoner  the  tri»tee,  aod  discharge  the  bankrupt. 
The  petition  referred  to  the  trustee's  report,  as  in- 
structing the  fact,  that,  in  ternu  of  the  ^9tb  section 
of  the  Statute,  the 

"  said  compoaitJon^*  been  acesded  to  by  a  n^jority  of  ninr- 
tentbi,  both  in  number  and  value,  of  the  whole  crnliton  wbo 
bave  lodged  claims  on  the  said  sequestrated  estate."- 

The  petition  was  on  2d  July  remitted  to  the  Lord 
Ordinary  on  the  Bills,  and  several  creditor*  gave  in 
objections, — Itt,  The  trnstee  had  Rplit  down  claims 
belonging  to  the  same  creditor,  so  ae  >o  make  iheoi 
appear  and  count  as  two  creditors,  whereby  the  ap- 

Earent  excess  in  number  of  one-tenth  of  a  creditor 
ad  been  obtained.  2d,  The  trustee  had  reckoned, 
both  in  nnmber  and  value,  pretended  creditora  whose 
claims  were  plainly  fictitious,  3d,  The  trustee  had 
also  reckoned  persons  who  had  not,  in  terms  of  th" 
Statute,  "  produced  groundi  of  debt,  or  intereats  and 
oaths  of  verity,"  or  whose  preleodei]  gronnds  of  debt 
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and  oath>  of  teritj  were  ao  pklpablf  irregnlftr  and 
defective,  fta  not  to  be  reeo^isabfe  under  tbe  Statute. 
Anawara  were  lod^d  for  the  bankrupt  and  trnatee, 
and  on  reviial,  aereral  of  tbe  oathi  of  verity  and 
ground!  of  debt  were  amended,  and  two  additional 
creditor!,  wbo  had  not  previonely  claimed,  adbibited 
tbeir  concarrence  to  the  apfilication.  This  was  stated 
in  a  supplementary  report,  and  amonnted  to  more 
th«n  tbe  statutory  concorrence.  The  objecting  cre< 
ditori,  in  a  note  to  the  Court,  objected,  that  this  pro- 
ceeding was  incompetent,  and,  inter  alia,  moved  for 
expenses,  and  that  the  new  report  and  materials  should 
be  withdrawn.  On  IStb  November  1833,  the  Court 
remitted  the  note  and  process  to  the  Lord  Ordinary, 
to  hear  parties.  His  Lordship  ordered  mutual  mi- 
nates  of  debate  on  the  point,  and  on  13th  May  ISS^ 
made  arisandum  with  them  to  the  Court  on  the  fol- 
lawiiig  note,  which  contains  the  sections  of  tbe  Statute 
referred  to  by  the  parties  : 

••  Molt. — Tiiough  eacfa  of  tbs  parties  refuaes  to  make  a  dis. 
tinct  sdmisiion  to  Ihst  eSect,  it  aeeins  to  be  nesrlj  certsln  tbat 
tbe  qumtion,  wbelher  tbe  roiopoaition  it  to  b«  spproved  of,  and 
tbe  di*eh»Be  ^ated,  will  depend  on  tbe  deeidon  tobe([irea  on 
tbe  question  diacoMed  in  tbesepspers.  Aod  tberefbrt,  andai  it 
maf  be  donbtrnl  wbether  the  Lord  Ordinsr;  bos  power  to  decide 
the  point,  It  seemi  ici  be  moat  proper  to  report  the  esse  in  its 
present  state.  Tbe  queition  ii  certsiiilj  of  great  importance, 
and  the  Lord  Ordinaiy  thinks  it  not  without  difficulty.  The 
inclination  of  his  opinion  is,  that  tbe  new  oatbs  orveritv.  and 
tbe  sddrtioDsl  concurrence  of  creditors,  are  admiaaible,  if  the 
rlaims  are  itood  En  tbeinaelvn.  But,  at  the  same  time,  he  is 
not  insensible  to  tbe  diSculiies  repieiented  by  the  otijectors. 
There  is  an  important  difference  between  the  esse  oFsn  appli- 
cation for  approval  of  conptMition  and  dischsrce,  sod  the  rase 
of  an  spplication  for  a  discbarge  of  the  bankrupt  aimply.  The 
one  depend*  on  tbe  59tb  section  of  tbe  Statute;  the  other  on 
the  6IsL  But  lbs  material  difference  appears  to  the  Lord  Or. 
dhiary  to  mske  apinat  the  plea  of  tbe  objectots,  and  to  be  snch 
aa  completeljr  to  reconcile  and  render  ccnaiatent  the  stiiemeDt* 
of  the  law  in  tbe  different  passages  quoted  from  Mr  Bell'B  work. 
By  the  Slat  aection  it  is  pro»idefl,  that  •  sftet  the  period  assigosd 
for  the  second  dividend,  it  shall  be  lawful  for  the  bankrupt,  with 
concurrence  of  tbe  tmatee,  and  four  fifths  of  tbe  rredltor*  in 
number  and  value,  to  appljr  to  tbe  Court'  for  a  dicchaigs,  &e. ; 
and  Mr  Bell  saja  on  this,  that '  it  is  an  indiipentible  requisite 
tu  the  admission  of  the  petition,  tbat  it  shall  be  accompanied 
with  the  consent  of  four-fifths  in  number  and  value  of  the  cre- 
ditors wbo  bsve  claimed.'  In  the  body  of  bia  work,  be  alio  says, 
with  reference  to  this  case  of  diKhsrge,  on  tbe  61st  section  : — 
*  Alter  tbe  concurrence  is  Once  obtained,  and  the  petition  duly 
presented,  the  appearance  of  new  claimants  wbo  migbt,  by  their 
dissent,  at  first  have  stopped  tbs  spplicstion,  will  not  operate  as 
a  bar  to  the  Court  proceeding  to  give  judgcnent.'  (B.  II.  p. 
441.)  This  aeema  to  be  tbe  inevitable  consequence  of  the 
Tery  words  of  the  Btstate  in  that  case,  because  the  concurrence 
of  tbe  foar-fifiha  of  those  who  bave  claimed,  is  sn  essential 
quality  in  the  Spplicstion  itself;  and  as  tbe  application  rannot 
be  made  till  alter  the  period  for  the  second  dividend,  it  aeema  to 
be  according  to  the  principle  of  the  Statute,  that  neither  aasent 
or  dissent  of  new  ctaimants,  after  the  application,  should  be  ad- 
mitted ta  alter  tbe  merits  of  tbe  application  in  that  point,  though 
any  creditor  maf  appear  to  oppoH  it  on  other  groundi.  It  waa 
on  this  principle  tbat  ths  Irfird  Ordinary  gave  hia  opinion  in  tbe 
case  of  How,  referred  to  by  the  objecfora|  but  be  believes  that 
the  point  waa  not  brought  under  the  notice  of  the  Court.  The 
59th  section  ia  framed  on  an  entirely  different  principle.  It  does 
not  require  tbst  the  application  for  approval  of  eompoiilion  and 
diicharge  ah&ll  be 'made  with  tbe  express  concurrence  of  nine- 
tenihsofthe  creditors  wbo  bsve  cl aimed.  The  order  of  pro- 
ceeding ii  quite  diffirrent.  It  providea,  Ihst  in  case,  at  a  certain 
nneeting  of  tbs  creditors,  tiie  bankrupt  iball  offer  a  compovition, 
with  caution  '  to  tbe  satisfaction  of  nine- tenths  ol  tbem,  botb  in 


nntnbersndvslue.aasenbled  at  tbe  said  meeting,' and  tbeoompo* 
sition  shall  be  such  as  tbeae  nine-tenths  think  reaionable,  the  trus- 
tee shalladvertise  another  meeting  with  very  specific  notice;  snd 
if  at  that  meeting  '  it  shall  be  the  opinion  of  nine-tenths  of  tbe 
creditors  there  assembled,  both  in  number  and  value,  that  tbs 
offer  sboutd  be  accepted  of,  a  report  of  the  proceedings  relative 
thereto  shall  be  forthwith  made  up  bv  tbe  trustee,  snd  tmnamilted 
to  the  clerk  of  the  sequeat ration.  Sic.,  for  tbe  spprobetion  of 
tbe  Court.'  This  ia  tbe  nature  of  tbe  apfdicaiion ;  and  up  to 
this  point  of  the  clause  tb««  is  nothing  said  of  nioB-tenths  of 
tbe  whole  creditors  concurring.  But  the  Act  goes  on  to  pro- 
vide, that  if  tbe  Court,  on  considering  tbe  report,  and  heating 
otqections,  if  any, '  shsll  find  the  proposition  reasonable,  and 
that  tbe  same  has  been  assented  to,  not  only  by  nine.tenths  in 
number  snd  value  of  the  creditors  wbo  attended  by  themselves, 
or  others  authorised  by  them,  st  the  meeting  last  mentioned,  but 
by  nine-tenths  of  all  the  creditors  who  bave  produced  grounds 
of  debt,  or  iotereata,  and  oaths  of  verity,  an  act  or  order  shall  b« 
pnjnounced  to  tbst  effect,' &c.  Tbe  Lord  Ordinary  cnnnot  enter 
into  the  idea  of  tbe  petitioner,  that  it  is  only  where  ot^ec- 
tiona  are  stated  tbat  it  is  necessary  for  tbe  Court  to  see  that 
nine-tentha  of  tbe  whole  creditors  clsiming  assent.  He  rather 
thinks  that  the  Court  would  not  be  warranted  In  any  ease 
to  mske  the  order,  without  apparent  evidence  of  this  het.  But 
thia  is  clear,  that  it  is  not  necessary  that  the  trustee's  report,  in 
tbe  first  instance,  should  bear  any  thing  as  to  tbe  consent  ofnine- 
tentbs  of  the  wfaole  creditors.    What  he  ia  required  to  report,  is 


sentedto  the  composition.  In  prsetice,  no  doubt  for  convenience, 
the  trustee  genetslly  reports  the  coaeurrenee  of  nine-tenths  of  the 
whole  creditors  who  hsve  clsimed.  But  in  tbecaae  of  Pentisnd 
V.  Paterson,  Dec.  8,  1827,  it  was  eipressly  held  by  the  Court 
that  this  was  not  neeesssry,  and  tbat  strictly,  the  irastee  was 
required  to  report  the  aceeptance  by  nine-tentlis  in  the  second 
meeting,  '  without  waiting  for  tbe  Solute  concurrence  of  nlne- 
tentbaof  thewholecreditoiv,'— inivbicbit  la  necessarily  implied, 
tbat  that  concurrence  might  be  obtained  after  the  report  by  the 
trustee.  But  if  so,  it  Is  difficult  to  sea  why  the  concurrence  or 
consent  must  be  confined  to  those  wbo  bad  previoasly  claimed, 
if  indiriduals,  being  true  creditors,  make  their  claims  before  the 
Court  cotne  to  determine  whether  there  is  s  concurrence  of  nine, 
tenths  of  the  creditors  or  not.  Mr  Bell  states  eipreasly,  both 
in  hia  commentary  on  the  29tb  section,  and  in  tbe  body  of  Us 
work  (B.  II.  p.  468),  tbat '  eren  after  tbe  report  of  tbe  trustee,* 
any  creditor  may  enter  a  claim  and  diasent,  and  require  bis  dis- 
sent to  be  reckoned  in  tbe  question  of  conearrence.  .  It  may  be 
doubtful  wttetber  the  question  was  decided  in  the  case  of  Sil- 
pstriek,  thougb  it  la  at  least  strongly  implied.  But  it  seems  to 
be  at  any  rate  just  and  reasonable  in  itself.  And  surely.  If  ■ 
newcreditordiaaentingis  entitled  to  alter  tbe  state  of  the  conear- 
rence, new  creditors  aasentingmnstinjusticebereckoned  also.  In 
genera),  therefore,  the  Lord  Ordinary,  for  these  resions,  isstrong- 
ly  inclined  to  think  that,  accoiding  to  the  fair  eooatrnction  of 
thia  ctauae  of  tbe  Statute,  the  new  claims,  and  oaths  of  verity, 
and  an  additional  report  t^  the  trustee,  if  neeesasiy,  are  admis- 
sible. Very  possibly  a  question  of  expenses  nw  arise  in  this 
or  in  other  eases;  but  tluit  is  a  point  of  which  the  Court  have 
power  to  judge." 

Tbe  bankrupt  maintained — There  ia  nothing  in  the 
Statute  itself  which  limits  tbe  right  of  eonenrring  In 
the  offer  of  composition  to  those  oreditora  wbo  have 
either  claimed  or  been  preaent  at  tbe  meeting  pre- 
vioue  to  the  petition  being  presented.     On  tbe  con- 


trary, tbe  worda  of  the  Sututei  ta  iar  from  beini 
restrictive,  appear  to  include  all  those  who  are  de 
facta  creditors  at  the  time  when  the  Court  come  to 
consider  tbe  reasonableness  of  tbe  proposal  tbat  bat 
been  made.  It  ii  enacted,  tbat  the  Court  are  "  to 
consider  the  report,  and  to  hear  tbe  objections  that 
may  be  stated  bv  opposing  credttora;"  and  then,  if 
they  shall  find  the  proposition  reasonable,  and  that 
the  aame  fats  been  aueat«d  to  in  i  certun  manner^ 
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"  The  adTiiing  of  tU*  bill  hu  been  deUfed,  in  otier  thu  it 
migbc  be  adrued  at  the  ume  time  with  the  luipennon,  Fnaer, 
of  a  cbarge  on  the  aune  bill,  but  no  enfwen  to  thu  bill  ban 
been  lodged ;  from  which  it  i>  pUin  to  tbe  Lord  Ordinujr,  that 
there  is  some  nnderstanding  between  tbe  cbuger  tod  luepender 
in  [he  other  cue,  and  ■■  there  ii  a  dear  mntingencj  between 
both  of  tbeae  cue!  and  a  bill  of  tttipenrion,  Paton  ■■  FtMcr, 
which  was  paiaed  lonie  dms  ago,  the  Lord  OrdinaiTi  wlllMMt 


reed  lonie  tims  ago,  the  Lord  OrdinaiTi  wllmMt 
ground*  of  tuspensien  more  parttculorljr,  and  ob- 
■emng  lae  long  delaj'  in  proceeding  (giinit  tbe  auipender  is 
tbie  cue,  think*  it  rigbt  to  pa»  the  bill,  in  order  tbatllie  real 
ttate  of  the  traniaction  maj  be  cleared  up." 

No  kninrera  karing  been  returned  to  Mr  FrBier'i 
bill,  they  were  put  in  before  Lord  Cru^e,  who,  on 
Sd  January  1834,  had  (iited  execution,  and  ordisred 
antirers  in  fourteen  dajra,  "  reaerring  the  qneetion  vf 
cantion."  On  Slit  March,  hit  Lordship  proaoDoeed 
this  intiarlocutor ; 

"  Having  oonnderej  Ihia  bill  (in  which  csation  ii  not  offered), 
anawen  thereto,  and  wiitingi  produced,  Refuiei  tbe  tnll ;  find* 
ezpetiiea  due,  appointa  an  accoant  thereof  to  be  given  in,  and 
remici  tbs  anie  to  tbe  auditor  to  ba  tased,  aod  to  reporC' 

A  leeond  bill  waa  preiented  by  Mr  Fraaer,  and 
Lord  Corehouae,  on  SOth  April,  ilited  exaenUoD,  and 
ordered  answers',  adding  the  following  note : 

"  Moat  of  the  reaaoni  of  auipeniion  in  this  bill  teem  to  be 
aatiafactorilj  obvialed  in  the  anawen  to  tbe  former  bill :  bnt  a* 
Lotd  Moncreiff  baa  paMed  the  bill  of  aiupeDtion  in  tbe  relative 
caae  of  Stewart,  there  may  be  a  bsrdahip  that  diligence  abonld 
be  allowed  to  proceed  agamst  the  aoapender  in  thia  me,  while 
it  ii  aiated  ai  againit  bii  co-obliganl ;  lome  farther  ezpluutioi^ 
tbetefare,  maj  be  neceuar^  than  ia  given  in  the  aoaweia  to  the 


The  anspender  reclaimed,  and  prayed  the  Coort 


trnat  estate  of  George  Pentland,  but  the  fullowing  indiTiduaJa, 
via.,  Edward  Sandeman,  Eiquire,  merchant, Forth  Street,  Kdin. 
burgh ;  Thonu*  Paton,  accountant  there,  ai  prindpab  (  Sit 
Patrick  Walker  of  Coatea,  Knight;  DrJohn  Argjte  RobertMo. 
of  Queen  Street,  Edinbu^h,  and  Jamea  Beonet,  Writer  to  tb« 
Signet,  are  bound,  bj  their  bond  and  relative  atteatation,  to  pay 
the  lutn  now  charged  for,  provided  the  nme  he  due,  and  that  tba 
Xiord  Moncreiff,  Ordinarri '"  conseqaenee  of  aaid  aecuritf,  lu» 
paaaed  the  bill  of  auapenaion,  without  caution,  at  the  inatancc  of 
the  auBpender'i  co-ttaalee,  Mr  Charlea  Campbell  Stewart,  lore. 
mit  to  the  Lord  Ordinarj  to  pua  Ibi*  bill  without  caution  ;  oi 
at  leait  upon  ih*  auapendei'a  grwiting  an  aaiigiiation  to  the  bond 
above  referred  to,  granted  by  the  aaid  before-named  iDdividuala, 
to  tbe  eileut  of  the  *um  ehstged  for,  to  reioit  to  the  Iiord  Ordi- 
nary to  paaa  tiie  bill  without  caution." 

At  advising, 

Lenl  Jmiict-Cterk  laid,  be  wai  quite  dear  that  caution  maat 
be  found. 

The  other  Judges  having  concurred,  the  Court  Bitani- 
mously  refused  the  note. 

Seeond  Diviaion. —  Lord  Ordinary,  Maekenne. —  AA  P. 
Robertson  and  Maidment  i  J.  J.  Fnuer,  W.S.,  i^gent.— .fb. 
More ;  William  Alexander,  W.S.,  Agent.— Mr  RoUand,  Clerk. 
-iJ.fr.B.] 
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7<A  June  1B34. 
N».  345.-^ Wright's  THnBTEE§i  Partuert,  v.  Hahil- 

tom'8  TRCSTMta,  D^eadert. 
Obtiption— In terett— Notice— Lib«ntio[r—frfif,  /.  That  a 
jmiig  lalio  mil  iatiiul  lo  tee'inlereil  riguhrif  pBtd,  uai  not  liter- 
tOfd  /ran  kii  ailitalioH,  if  tk«  cndiltr  Heading  ta  a  Inut 
rieaittdiglht  delHtrr.-'lI.  tioTjnmtxml  o/nalict  ^  Iha  crt- 
dilor't  rtpraeatalim,  lAol  (it  inltreit  had  RM  tern  paid  afitr 
iitdtalh. 

Ir  180B,  Mr  Jwatet  Hamilton,  W.S^  poreliBBed  the 
MUte  of  Kamei  from  the  trustees  of  tbe  late  Lord 
Bannatyne.  £20,000  of  the  price  irai  allowed  to  re- 
main in  hie  hand*  on  the  security  of  the  estate,  for 
which  he  granted  two  heritnble  bonds  of  corrobont- 
lien  in  thnr  faroiir,  for  £10,000  each.  In  1811,  the 
tritttees  baring  required  pajrment  of  apart  of  this 
■ant,  Mr  James  Hamilton  prevailed  on  tbe  bte  Mr 
Wright  of  Glenny,  to  advance  £4000  on  an  assigna- 
tion to  one  of  the  bonds  to  that  extent,  on  conditien 
thnt  a  GoUaterd  obligation  for  the  regular  payment  of 
tbe  interest  should  be  granted  by  hit  brother,  Mr  Ro- 
bert HamiltOQ.  An  assignation  was  accordingly  exe- 
CDted  in  Mr  Wright's  farour  by  Lord  Bannatyne's 
trustees,  on  the  29tli  January  I&l],  and  on  the  same 
day  a  collateral-  obligation  for  the  r^olar  payment  of 
the  interest  was  granted  by  Mr  Robert  Hamilton,  in 
the  following  terms: 

"  And  Kcing  that  tbs  nid  lum  of  £4000  Sterling  was  ad. 
nnced  and  paidbf  the  said  Tbomss  Wright,  upon  condition  of 
ny  becoEDing  bound  for  the  regalai  pajment  of  the  inteiMt  ia 
Biinner  after-mentionsd.  therefore  I,  tbe  said  Kobert  Hamilton, 
do  bcreb;  become  bound  and  obliged,  likraa  1,  b;  these  pieaenta, 
wiihont  prejudice  to  tha  above  recited  heiitable  bond  of  corro- 
boration, and  dilpoiiuon,  and  aaiignation  to  tbe  tame,  in  ao  far 
u  respecti  the  uid  inm  of  iCWOO  Sterling,  penalties  and  an- 
nulrenta  fbresaid,  in  anj  manner  of  vnj,  but  in  corraboration 
thereof,  bind  and  oblige  mfaelf,  mj  bdra.  executora,  and  aucces- 
Mn  nbomaoeTCr,  lo  content  and  paf  toihe  aaid  Thomas  Wright, 
bii  beiia,  execulota,  and  aaiigneo,  the  foresaid  annaalreiit  of 
£^00  Starling,  being  the  anniulrsnt  pieaently  corresponding,  or 
luch  other  annualrent,  le»  or  more,  ai  bf  the  taw  for  the  time 
ihill  eSeir  and  cotreapond  to  tbe  foresaid  principal  sum  of 
£4000  Sterling,  and  tbat  jfrlj  snd  termly,  at  the  abop  of  the 
■aid  Thomas  Wright  (n  Stirling,  aa  (he  nma&lla  due,  beginning 
(he  fitit  pavment  of  tbe  ssid  aonualrent  M  the  term  of  Wbitsitn' 
daj  next  for  tbe  ttmo  preceding,  and  the  next  at  Marlinmaa 
thereafter,  and  lo  forth  haif-ysam  during  the  non-payment  of 
the  said  prinripal  sum,  «ittl£!0  Sterling  of  liquidate  penalty  for 
eaeb  balf-year'a  failure  in  the  punctual  annual  payment  of  tha 
ssid  an  Dual  rent." 

In  the  year  1815,  Mr  Jams*  Hamilton's  affatrs  fell 
into  disorder,  and  rarions  meeUngs  of  his  creditors 
were  held,  for  the  pnrpose  of  considering  what  was 
best  to  be  done  for  the  general  behoof.  In  particnlar, 
a  meeting  was  held  on  tbe  Ilth  of  October  of  that 
year,  at  which  a  dra^  of  a  trost-deed,  conveying  Mr 
James  Hamilton's  estates  to  a  trustee,  for  behoof  of 
bis  creditors,  was  snbmitted  to  the  consideration  of 
tiie  creditors  present,  tt^tber  with  tbe  report  of  a 
committee  who  had  been  appointed  to  revise  it.  Tbe 
rainntea  of  this  meeting  bear,  that 

"  after  theae  had  been  read  and  considered,  the  meeting  approTcd 
of  Mr  Hamilton's  executing  the  said  trust,  and  unanimowlr 
agreed  to  acoede  thereto,  and  to  grant  awpnaaiftrir,  recommend- 
ing to  tbe  sbaeot  cicdilora  to  concur  in  tbe  measure." 

This  meeting  was  attended  by  Mr  Robert  Hamil- 
ton, who  appears  in  th«  ledernnt  of  the  creditors  .pre- 


sent, as  having  appeared  by  Mr  Gibson,  junior,  as  lui 
agent,  and  who  m  that  character  cod seti ted  to  tbe  pro- 
ceedings, and  joined  in  the  recommendation.  A  trust- 
deed  was  accordingly  executed  by  Mr  James  Hamil- 
ton on  tbe  16tb  of  October  18l5,  in  favour  of  Mr 
John  Campbell  itiu,  and  snch  other  person  or  persooi 
OS  might  be  assumed  byhim,  with  consent  of  a  majo- 
rity ^  the  creditor*.  This  deed  contained  the  follow- 
ing among  other  olaases : 


action  or  diligence  competent  to  tbem,  against  anjr  other  person 
or  persons  bound  with  me  for  payment  of  tbs  sud  debts  ;  but 
shall,  notwlthatandlngtbereof,  or  of  their  Bccesnon  hereto,  beat 
libei^  to  Dse  sil  manner  of  diligence  tbey  may  think  St  ag^nst 
an;  such  ce-oUigants. 

Mr  Campbell  ittu  acted  as  trustee  for  about  ti^o 
years,  when  he  resigned  the  office.  Mr  Wright  wa> 
chosen  in  his  place,  and  continued  to  fuIBl  the  dutiea 
of  trustee  from  the  month  ofJanuarT  1818,  when  be 
entered  upon  it,  until  the  period  of  m*  death,  which 
took  place  on  thp  22d  of  May  1824.  During  the 
time  Mr  Wright  acted  as  trnstee,  tbe  rents  and  pro- 
ceeds of  tbe  trust-estate  were  insufficient  to  par  the 
current  expenses  and  tbe  interests  of  tbe  heritable 
debts;  and  accordingly,  at  the  period  of  his  death,  k 
large  bsJanee  was  due  to  Mr  Wright  in  his  capacity 
of  trnstee.  It  appears  that  in  the  trust-accounts  Mr 
Wright  annually  took  credit  for  the  interest  of  tbe 
debt  of  £4000,  above  alluded  lo,  as  being  a  preferable 
debt.  After  Mr  Wright's  deathf  however,  the  situa- 
tion of  matters  was  very  much  altered,  and  the  pur- 
suers had  ne  intromissions,  either  directly  or  indirect- 
ly, with  the  trust-funds,  nor  any  means  of  obtaining 
payment  of  any  part  of  the  interest  due  to  them,  and 
in  particular  of  ttie  interest  due  on  the  above  men- 
tioned bond  for  £4000. 

After  a  variety  of  correspondence  between  Robert 
Hamilton  personalty,  and  with  his  man  of  business,  and 
the  agent  of  the  porsners,  they,  in  1831,  called  opim 
him  to  implement  bis  obligation.  During  this  nego- 
eiation,  Mr  Hamilton  died,  and  the  present  action  was 
raised  against  his  representatives,  who,  inter  alia, 
pleaded — I.  Mr  Wright's  aceession  to  Mr  James 
Hamilton''*  trus^  deed,  libera  ted  Mr  Kobert  Hnmilton 
from  his  cautionary  obligation. — II.  The  neglect  of 
tbe  interest  of  the  cautioner  by  Mr  Wright  and  hie 
representatives,  bars  them  from  claiming  the  payment 
of  the  arrears  of  interest  arising  during  tbe  period 
when  they  gave  no  in^mation  to  the  cautioner  that 
the  interest  had  not  been  regularly  paid,  seeing  that 
tbe  creditor  neither  attempted  to  enforce  payment  of 
the  interest,  nor  made  intimation  to  the  cautioner  fi>r 
BO  long  a  period,  one  or  other  of  which  tbinga  the 
creditor  was  bound  to  do. — IlL  Mr  Wright  and  bia 
representatives  had  tbe  means  of  payment  in  their 
own  hands,  and  might  have  obtained  payment  of  tha 
arrears  of  interest  as  preferable  heritable  creditors. 

Answered — The  defeaders,  as  representing  Mr 
Hamilton  in  tbe  bond  which  forms  tbe  subject  of  tbe 
presentaction,  are  bound  to  implement  the  obligations 
contained  in  it.  Nuthing  haa  been  dune  by  tbe  pnr- 
Hien  to  liberate  the  defenders. 

Lord  Medwyn  ordered  cases,  and  made  arisandan^ 
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on  ISth  Febrnary  lS34<,with  tliem  to  tfae  Second 
Dimion.    At  adviiinp, 

Liird  Cringletie  (aid,  tbe  plea  of  pmcriprion,  original]]'  nun. 
tuned  by  the  defender,  bad  been  girsD  up.  It  «M  erident  from 
tba  corretpondciiM  which  bad  liken  place,  Ihat  Mr  Robert 
Hamilton  wai  aware  oF  the  nature  of  the  obltgation  which  he 
hkd  undertftken  for  bit  brother.     Withholding  from  doing  dili- 

SEnce,  waa  not,  in  hia  aenae  of  tbe  phraie,  giring  (ime  to  tbe 
sbtOT.  The  meeting  of  James  Hamilton'a  cr»ditora  bad  ap- 
prored  Qnanimonal}'  of  the  truac-deed,  and  Gibaon  appeared  at 
that  meeting  for  Mr  Eobett  Hamilton,  wbo  afterwanla  alao  >c- 
ic.     This  atarea  bla  repreaentatirea  in  the  face.     It 


Lord  JvMiet-Cttrk  Hid,  the  obligation  on  Mr  Robot  Hamil- 
ton waa  not  of  a  cautionary  nature.  He  waa  quite  dear  that 
there  was  nothing  in  tbe  argument  which  had  been  used  againaC 
the  anbsiatence  of  the  obligation  on  Mr  Robert  Hamilton. 

The  other  Jadre*  concarred,  and  the  Coart  pro- 
aoanced  thia  ioterTocator : 

"  Repel  the  defencei  founded  on  the  natnre  of  the  late  Mr 
Robert  Hamilton'a  obligationa  under  the  bond  referred  to,  and 
on  tbe  want  oF  doe  notice  to  him  of  tbe  not-payment  of  intereat 
aflei  Hr  Wright'i  death ;  but  before  ftittber  anawer,  remit  (o 
the  \jotA  Ordmti7,"  &c 

Furanera'  Autbori tie*. —Fleming  v.  Wilton,  !i4th  TX»j  1833. 
Smith  e.  Ogilvie,  22d  Norember  lesi. 

Defenders'  Autbori  ties  .—Ertk.  IH.  S,  He.  66.  Bell's  Com. 
LST5.  M'Laggan,  19tb  NoTemberlBSl.  Unirersity  of  Olat- 
gow,  18th  NoTember  1790;  Mor.  9104.  Ker  d.  Bell,  IQth  May 
1830.  Ueina.  Hardie,  ISth  January  1B30.  M'CwUey.aSd 
September  IB3I ;  Scot.  Jurist,  Vol.  IV. 

Second  Dirision Lord  Ordinary,  Medwyn — ^et.  More  and 

Honteith;  W.  A.  Q.  Si  R.  Elli^  W.S.,  Agents.— ^Ii.  Dean 


AgenL— Mi  Rolland,  Clerk.— [J.  fT./i.] 


IIMA  June  IUS4. 

No.  S46'— Macalister's  Executors,  Raiten,  v. 
Macalistrr's  Trustees  ftOTHina,  ClamatiU. 

Foreign — Ah  uninliabUtd  itland  kating  betn  ctded  6jr  tht  Xing  ^ 
Qutda  lo  lit  Eail  India  Company  in  I7B6,  nnd  hasiig  been 
imimdiatel^  lllerraJleT  colrtniied  Ay  Briiiii  and  other  ititjtcli  i 
and  a  gavrmtnent  and  a  Court  of  Ju.Uice  ha^ng  betn  eUaUithtd 
tkere,  iy  letlm  patml  from  Ike  Sinf  of  Great  Britain,  in  1807; 
and  Eitg^u^  countel  kaving  given  if  ai  Ueir  opinion,  in  a  giut- 
tion  of  lueceuian  lo  hovMei  and  land  in  the  iiland,  Ihat  llii  lav 
of  England  vat  tul^t  Id  be  modified  ftji  f^  mofn  or  cuiloau 
of  Ihe  iilaitd  I  and  a  proof  hairing  teen  led  of  Ihett  uaget  or  eu- 
lotni — Opituon  ofEngliih  eouniel  crdered,  at  lo  ko«  farihe  taw 
tf  England  teat  to  be  held  madifiod  bg  Ihe  parlUular  laaga  or 
entlamt  proved. 

The  late  Colonel  Norman  MaGoliater,  who  waa  a 
natiTe  of  Scotland,  and  had  been  Governor  of  Penang, 
or  Prioce  of  Walei'  laland,  wai  lost  at  sea  in  1810. 
The  Governor  left  a  will,  which  not  being  atteited  in 
terms  of  the  Stalnta  of  Fraiids,  wai  not  effectoal  bj 
the  law  of  EneUnd  to  carry  real  properly  in  England. 
Neither  was  it  effectual  to  earrv  heritable  property 
in  Scotland.  The  Governor,  oeiides  eonstderable 
personal  property  carried  by  tbe  will  to  hia  nataral 
daughters,  Frances  and  Flora,  was  proprietor  of  the 
estate  of  Kernhili  In  Scotland,  and  of  varioas  honsei 
and  lands  in  Penang,  or  Prince  of  Wales'  Island.  Tbe 
point  which  occorred  in  the  present  case  was,  whe- 
ther these  houses  and  lands  in  Penang  were  to  b« 
viewed  u  real  property,  sobjcct  to  tbe  rules  of  tbe 


law  of  England,  lo  far  M  relat«d  to  snoceMion  and 
conveyance,  and  therefore  descendable  to  the  daiownt, 
Alexander  Macalister,  the  Governor's  eldest  brother 
and  heir-at-law  P  Or,  whether  tbey  were  to  be  re* 
garded  as  personal  property  ?  Or,  aoppoaing  them  to 
be  real,  whether  the  will  waa  not  sufficient  to  oarry 
them  according  to  the  laws  or  usages  of  Penaog? 
There  was  also  a  snbordinate  question,  whether,  sup- 
posing the  lands  and  homes  to  pass  by  the  will,  tbey 
were  carried  to  Frances  Macalister  under  the  claate 
which  bequeathed  to  her  "  the  whole  and  every  part 
of  his  landed  estate  of  Kernhili,  with  anv  other  lands 
that  he  might  leave,"  or  to  General  Keith  Macalister, 
the  Governor's  second  brother,  nnder  the  danse  which 
bequeathed  to  him  "  all  the  rest  of  my  property,  with 
whatever  may  Ml  and  become  dne  to  me  ?"  After  the 
present  process  of  mnltiplepoinding  bad  beMi  some- 
time in  dependence,  an  opinion  waa  obtained  from  Sir 
John  Copley  (now  Lord  Lyndhnrst),  Mr  Bhadwdl 
(afterwards  vice-Cbancellor),  and  Mr  (now  Mr  Jus- 
tice) Bosanqnet,  to  tbe  effect  that 

"  no  part  of  tbe  lands  or  honses  In  Prince  of  Wales'  Taland 
passed  by  tbe  devise  ill  the  will  to  Hn  Frances  Macalister,  with 
remainders  over;  but  that  they  have  daseendcd  to  Aleiudcr 
Haealiater,  as  tbe  heir  by  the  law  of  England.  If,  indeed  any 
part  of  the  above  landa  and  house*  could  be  considered  m  chat- 
tela  real,  we  Uiink  tbey  would  pssa  to  General  Keith  Macaliatcr, 
under  the  residuary  clause." 

In  1828,  opinions  were  obtained  From  Mr  Pearaog, 
then  Advocate-General  at  Calcutta,  and  from  Mr 
(now  Sir  Herbert)  Compton,  present  Chief  Jostice  of 
Bombay.  These  opinions  showed  that  great  nnoer- 
tainty  prevailed  as  to  tfae  present  natnre  of  property 
in  Penang.  It  appeared,  however,  that  there  was  no 
doubt  that  executors  under  inch  a  will  as  that  of  the 
Governor,  might  competently  sell  the  lands  and  honses; 
and  in  Act,  the  executors  in  the  present  case  had  sold 
the  subjects,  and  the  fund  in  medio  in  the  present 
mnltiplepoinding,  was  the  price  received  by  then. 
Thereafter,  Lord  Meadowbank  appointed  the  former 
cases  and  opinions  to  he  laid  before  George  Adam 
and  George  Miller,  Esquires,  of  London,  who  staled, 
in  answer  to  the  queries  inbmitted  to  them,  that  tbe 
lands  and  honses  did  not  pass  to  Frances  Macalister: 
Tiiat  if  they  were  not  real,  they  passed  to  General 
Macalister  as  residuary  legatee :  That  tbe  law  of 
England,  as  applicable  to  honses  and  lands  in  Penang, 
might  be  modified  by  the  local  costoms  and  usages  of 
of  the  settlement,  but  that  they  could  give  no  opinioa 
as  to  the  precise  effect  which  would  he  given  to  such 
customs  and  asages,  unless  their  natnre  and  extent 
were  speciGcaliy  before  them.  On  26tb  January  ISSX, 
the  Court  appointed  General  Macalister's  trostMs,  be- 
fore answer,  to  put  in  a  condescendence 
"ofwbst  tbey  aver  and  offer  to  prove. aa  to  tfae  local  enatOMS 
and  usage  and  law  of  the  set  tie  men!  of  Penang,  •*  bearing  efoa 

On  2d  July  1893,  a  proof  was  allowed  of  the  avsr- 
ments  in  the  revised  condescendence  and  answets; 
and  thereafter,  K  great  mass  of  evidence  waa  led  as  to 
the  laws  and  usages  of  tbe  island.  It  appeared  diat 
the  island  had  been  ceded  to  tbe  East  India  Company 
by  the  King  of  Queda  in  1786 :  That  it  was  thea 
totally  uncoTtirated  and  nniahabit«d:  That  the  East 
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India  Comp&nf  made  a  setttement  on  the  iiland,  Md 
bailt  ■  fort  and  a  town :  That  settlors  came  to  the 
island  from  Britain,  and  a  ^reat  rarietjr  of  other 
cnnotrie*;  Thatgrantsof  land  were  ^ren,  by  aalhority 
of  the  Company,  inararietyof  shapes:  That  in  1807, 
H  regntar  government  was  constituted,  luburdinatfl  to 
the  GoTernor-General  of  India,  by  virtue  of  letters 
patent  from  the  King,  which  also  eatablithed  a  Court 
of  Judieatnre ;  and  that  deciiioos  of  the  Courts  in  re< 
gatii  to  the  rulea  of  ■noceision,  had  been  rery  rarioes 
mnd  fluctDating-  The  case  baring  come  to  be  adrised 
to-day  Qpun  toe  proof, 

Lard  pT«Mdrn(  (aid,  nj  ojiiDion  ii,  tliRt  ibe  Isndi  tad  boaie* 
■rt  carried  by  cbs  will.  I  faund  ibianewcbieflfon  theopinioni 
oF  Sir  £.  Stanle;  and  Sir  [Ulpb  Rice.  Tbey  ire  decided  **  to 
the  praciiee  it  leut,  for  u  to  tbe  law,  tbers  leema  to  hare  been 
no  very  fixed  lav  in  tbi>  iiUnd,  nbere  (here  w>i  no  body  who 
could  evea  draw  an  Gngliab  or  a  Scotch  deed.  (Here  bia  Lord- 
ebip  read  the  opinion!  of  Sir  E.  Stanley  and  Sir  Ralph  Kice, 
aMdobeerred) — The<e  gentlemen  bad  good  opportnnitiet  of  know- 
ing the  practice  and  tbe  mode  of  diipoiing  of  property  tbere.  It 
waa  not  regulated  either  by  tbe  law  of  Scotlatid  or  of  England, 
■nd  could  not  be  lo  where  there  waa  no  penon  wbo  could  draw 
m  deed  iceordii^  to  either  law.  If  the  property  be  carried  by 
die  will,  I  think  itgoea  to  Oeneral  Keilb  Macaliiter,  under  tbe 
bequeat  ofall  tbe  rest  ofche  teitator'a  properly.  Thia  ii  ren. 
dered  mora  clear  by  the  aubieqaent  letter,  addreiaed  by  tbe  tei- 
talor  to  bia  eiecutora,  in  which  he  uy>:  "  My  property  here 
jon  will  be  pleated  to  dispoae  of  to  the  beat  advantage,  and  place 
tbe  amount  of  the  aame  in  the  bandi  of  Meaira  Caruegy  Ei  Co., 
sulgect  to  the  fuinre  order*  of  ray  brother  KMtb." 

Lord  BalgTBj/. — I  am  entirely  of  the  aama  opinion.  How 
could  there  be  any  particular  taw  in  this  ialand,  when,  after  the 
tiate  ofthe  tettlemeat,  the  people  apoke  twenty  diffi^rent  Ian* 
gnages?  I  lee  no  law  that  wa  ean  have  recourse  to  but  Ibe  law 
of  nature. 

Lord  GiUia. — I  feel  ■  Yery  great  dillcul^  In  Ifaii  eaae.  Ican- 
■Bt  lay  I  am  prepared  to  concur  in  either  of  tbe  opinions  wtiich 
Iiaire  been  delivered.  It  ia  very  true  that  it  may  have  been  very 
difirult  to  Snd  a  person  in  the  iiland  who  could  make  a  proper 
will  or  aettlement ;  but  that  will  not  make  it  legal  to  diapenae 
with  it.  This  wu  an  uninhabited  iiland,  and  if  Engliih  emi- 
grant* acttled  there,  they  moat  be  held  to  have  carri^  tbe  law 
of  England  along  with  them.  To  say  that  the  eaae  ia  to  be  left 
to  be  regulated  by  tbe  law  of  nature,  ia  juat  to  aay  that  it  ia  to 
be  regulated  by  no  law  at  all.  The  law  of  nature  leads  a  man 
who  gets  properly  to  keep  iL  .  That  is  tbe  law  of  nature  I  I 
think  tbe  general  rule  i«,  [hat  tbe  English  law  must  prevail,  un- 
leas  in  to  far  ai  it  is  modified  by  practice.  If  the  English  law 
did  not  prevail,  what  law  did  ?  If  there  be  not  a  sufficient  coo- 
tiary  piaetice.  the  law  of  England  must  be  the  rule.  It  ia  not 
enough  ttiat  there  has  been  no  practice  in  favour  of  tbe  law  of 
England.  There  would  require  lo  have  beeaaconcrary  establish, 
ed  practice.  There  could,  however,  l)e  no  practice  at  all,  except 
for  a  few  years,  and  how  could  that  elclude  tbe  lawof  England  7 
f  tbink  tbe  law  of  England  muat  prevail,  quIem  the  local  usages 
were  of  such  a  nature  and  extent  as  to  justify  another  rule.  I 
am  not  prepared  to  aay  that  there  are  auch  uaages,  but  I  would 
wish  for  further  inquiry.  There  appear  lo  be  in  the  island 
twenty  Afferent  nattoiu  of  different  reli^ns,  and  seme  saening- 
ly  of  no  religion  at  alL  Sir  George  Leitb  taji,  be  woald  decide 
recording  to  justice.  That  is  an  easy  mij  of  getting  out  of  tbe 
difieulty.  I  would  wish  to  decide  according  to  justice  too,  but 
the  question  is,  bow  are  we  to  do  so  7 

Lori  Uacketuat. — The  view  which  Loid  Gillies  suggest*  aa 
to  farther  inquiry  is  that  which  struck  me.  I  am  perfectly  clear 
that  the  question  must  be  decided  by  tbe  law  of  England.   The 

Cint  in  dispute  ia  a  Hgbt  af  laeeeaaion,  and  that  must  be  decided 
some  law,  without  which  the  very  terms,  "  a  right  of  succea- 
sion,"  are  unintelligible.  There  can  be  no  law  in  the  caae  but 
Ibe  law  of  England.  But  the  queation  ii,  whether  it  be  tbe  pure 
law  of  England,  or  tbe  modified  law  of  England?  Mr  Millar 
ead  Mr  Adam  both  ^rcc  thattbe  law  of  England  wug  be  mo- 


rn snd  us^es  of  tbe  lilatid,  but  tbey  say 


them.  Such  opinioii,  if  given,  would  still  be  an  opinioti  on  tbe 
Engliih  law,  altboogb  modiSed.  Tbey  add,  that  there  ought  to 
be  a  proof  of  tbe  eostoma  and  iiugea  of  tbe  island-  A  very  ex- 
tensive proof  baa  now  been  led.  and  there  ia  no  difficulty  as  to 
tbe  facta  proved,  but  tbe  difficulty  ia  as  to  tbe  effect  of  these  facta 
according  to  the  law  of  England.  There  is  acarcely  a  trace  In 
tbe  proof  of  Ibe  recognjlian  of  tbe  Statute  of  Frauds,  or  of  feu- 
dal forma  of  tranamiasion  inter  n'eai,  or  from  tbe  dead  to  the 


is  it  not,  to  latiify  an  English  lawyer  t 
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so,  and  therefore  I  cannot  anawer  it.  Tbe  opiniona  we  have  got 
do  not  agree.  Tvro  of  tbe  recurden  of  the  island  differ  on  this 
point,  and  tbe  third,  Sir  Edmund  Stanley,  declines  to  say  any- 
thing on  the  aubjeet.  One  aaya,  he  would  hold  the  Stalute  of 
Frauds  lo  be  applicable.  Another  aaya  be  would  nut.  In  these 
circumstances,  it  would  be  Che  hardeat  thing  in  the  world  to  oblige 
us  to  decide  between  them.  For  we  muat  determine  according  to 
wbat  would  be  a  right  decision  in  Prince  of  Wales'  Island.  In  this 
state  of  matters,  I  am  quite  clear  we  should  go  back  to  the  learn- 
ed counsel  wbo  have  been  consulted,  or  to  others,  and  lay  tbe 
evidence  befoie  them,  and  aik  whether  tbe  taw  of  England  is  to 
be  held  modified  by  tbe  customs  and  usage*  proved,  or  not?  If 
I  am  compelled  CO  decide  without  this  aesiatance,  Imuatdoso; 
but  I  would  rather  withhold  my  opiuioo,  till  Iiee  tbe  result  of 
this  inquiry. 

Lurd  PreHdmt. — Thiivp  no  olijfction  to  farther  inquiry.  Bat 
it  it  plain  that  whatever  effect  English  lawyers  msy  give  to  tba 
nsages  of  tbe  ialand,  these  have  exi-ted  from  the  iafancy  of  tbe 
colony.  I  ;»esume  that  a  great  part  of  tbe  lands  in  Chia  island 
were  jusC  taken  posae^aion  of  without  any  grant  at  all ;  and  there 
is  no  evidence  that  the  law  of  England  ever  wai  applied  in  any 
one  ease. 

Ths  Court, 
"  Before  farther  adviaioib  appotat  the  proof,  and  ease*  thereon, 
to  be  liid  before  the  Attorney- Genernl  of  England  and  Sit  Ed- 
ward Sugden,  for  their  opinion,  whether  tbe  lands  and  bouses  in 
Fenang,  which  belonged  to  the  teetator.  Governor  Uacalistet, 
were  or  were  not  effectually  passed  by  bia  will  ?" 

First  Oiriaion.— For  General  Macaliater'*  Tinatees,  "Whig- 
bam;  James  Bridges,  V.S.,  Agent. — For  Alexander  Macolis- 
ter*a  Trustees,  D.  M'Nein;  M.  H.  Macdonild,  W.S,  Agent.— 
For  Hn  Frances  Macaliater,  Greenthietdi ;  J,  W.  Msckensie, 
W.S.,  Agent._Mr  Holland,  CltiiL.—[G.D.] 


10th  June  1834. 


No.  347. — John  M'Farlane,  Puriuer,  v.  Tbouas 
Whitson,  Defender. 

CantioO'— Obligalion — Presentation,  Bond  of — A  partg  iamnf 
oUaiiud  thi  libiratieii  qf  a  daMer  from  jail,  ma  granting  oh  ui- 
ligalia»  10  rdiiria  him  to  jail  in  eiikl  dojft  iipoa  ikt  umt  diti- 
gftec.fitr  of  tipetua  to  tkt  eitdilort  or  fag  the  dAt — Ciraim- 
Moncn  in  vAich  Ml,  that  Ike  caulionir  wot  liaUa  for  thi  itt*, 
oJlAougt  Ikt  debloT  did  ratum  lo  til  jail  miltin  tie  time,  but 
uui  not  regularly  taltred  at  a  pritoner,  and  omilleil  lo  ctrfiuraJ* 
eitlirr  itu  magiiinuet  or  the  cridilor  of  til  iiUtHtivn  lo  lumen* 
der  himulf. 

William  Andenon,  tenant  at  Bomside,  wu  incar- 
eerated  in  Perth  jail  on  SOth  Angast  1BS2,  on  a  bill 
debt  for  £141,  18.9.  In  order  to  enable  Andenon 
to  rote  for  Lord  Ormelia  at  the  Perth  election,  tiio 
defender  > 
him  for  t 


er  Whitioii  prevailed  on  thopnriuer  to  liherat* 
r  eight  days,  by  oomiag  under  ths  following 
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oblintion  to  preient  him  agaia  u  *  prinoner  at  tb« 
expiry  of  tbat  time : 

"  PiHTU,  21tt  Dtetmbtr  I8SS.— De&i  Sia,  Ai  joa  ban 
■irreed  to  Hbenle  William  Aodcnon,  tenant  at  Bamude  of 
Miriee,  rroni  jail  for  eiabt  daji,  I  htrebjr  engage  tbat  be  aball, 
at  ibe  end  of  that  period,  return  to  jail  upon  your  ditigeneo.  and 
that  witbout  putting  70U  to  any  expenae.  If  he  ftila  to  do  an, 
I  enga^topaf  tbe  debc  I  ua,  dear  Sir,  youn  tmly,"  (Signed) 
"  Thomas  Whitioh."  (Addrciaed)  "  Jobn  H'Farlane,  Eaquira 
of  Denhead." 

A  considerable  time  aftenrardi  tlie  present  action 
«rac  brought  against  the  defender,  for  payment  of  the 
debt  dop  by  Andenon,  foonded  on  the  defender'! 
caationary  letter,  and  on  hia  alleged  failure  to  rede- 
liver Aodenon  a  priioner,  in  terms  of  it.  In  defence, 
it  waa  maintained — -That  before  the  end  of  the  eight 
day*,  Anderson  returned  to  the  jail,  and  baring  pre- 
sented himself  at  the  jail  door,  told  the  jailor,  John 
Simpson,  that  he  was  come  to  deliver  himself  np 
again.  To  this  the  jailor  at  first  replied,  that  he  could 
not  receive  him,  as  he  held  a  letter  from  the  incar- 
cerating creditor  contenting  to  hia  liberation,  and  had 
no  authority  to  imprison  him  again,  and  that  he  had 
nothing  to  do  with  their  private  arrangement*.  But 
npon  some  farther  diicassion,  the  jailor  admitted  him 
into  the  jail,  where  he  remained  for  some  time,  but 
was  afterwards  allowed  to  go  at  targe.  At  this  time 
the  caption  wa§  still  in  the  bands  of  the  jailor,  and 
alio  the  letter  from  the  pnraner  anthorising  Ander- 
son's liberation.  Further,  that  although  the  pnrsner 
knew  that  Anderson  had  not  been  detained  in  jail, 
he  made  no  intimation  thereof  to  the  defender;  nor 
was  any  intimation  or  demand  made  by  the  parsaer 
till  the  summons  in  the  present  action  was  executed ; 
That,  after  his  final  liberation,  Anderson  raised  a 
cessio,  which  was  executed  against  the  pnrsner,  but 
no  appearance  made  for  him,  nor  opposition  to  the 
decree  which  was  granted  on  7th  February  1833: 
Tbat  the  pursuer  had  further  liberated  the  defender 
from  all  liability,  br  discharging  one  of  the  other  ob- 
liganta  on  the  bill  flue  by  Anderson. 

Answered  for  the  pursuer — That  if  it  be  true,  a* 
stated  in  the  defender's  answers,  tbat  the  said  William 
Anderson  ever  presented  himself  at  any  time  to  the 
jailor,  it  is  averred  that  be  woa  never  received  as  a 
debtor  into  tbe  jail  of  Perth  siibseqnent  to  his  libera- 
tion ;  that  no  notiee  was  ever  given  to  the  pnrsner  of 
his  intention  to  return  to  the  jail,  or  of  the  time  at 
wbich  he  intended  to  do  so;  and  that  if  the  jailor  re- 
fused to  receive  him  into  the  jail,  as  is  allied,  no 
intimation  whatever  of  that  fact  was  ever  made  to 
the  pursuer  1  and  Uiat  the  cettio  bonorum  granted  to 
Anderson,  was  likewise  well  known  to  the  defender. 

The  Lord  Ordinary  pronounced  (7th  March  1834) 
this  interlocutor : 

"  Having  heard  eoanael  for  tbe  parties,  In  respect  tbat  al- 
tbough  (he  defender  atates  tbat  Andenon,  tbe  debtor,  preiented 
himielf  to  the  jailor  at  tbe  jail  of  Perth,  and  raid  he  wai  come 
to  deliver  himaelf  up,  and  tbat  after  lome  demur  on  tbe  part  of 
the  jailor,  who  at  Grat  declined  to  receive  him,  be  ns*  at  last  ad- 
mitted into  pri  ion  by  the  jailor,  where  he  remained  foriome  time, 
he  doea  not  aver  (aa  called  upon  by  tbe  counter  itatement  to  do) 
that  Andenon  wai  receired  aa  a  prisoner,  or  that  any  appli- 
cation was  made  by  Anderwn  or  tbe  defender  to  the  Magii- 
(nte*  to  receive  him  ai  a  priioner,  or  any  notice  given  to  the 
punner  that  he  had  not  returned  to  jail,  ai  the  Magiatratea  and 


theirjailorhaddedlned  torecMveUnat aprtMHier:  Findatbt 
Anduvon  ha*  not  letumed  to  jail,  in  lerma  of  tbe  deitndrr^ 
obligation  of  21  at  December  1S32:  Therefore  decemi  iguiut 
the  defender,  as  libelled  :  Finds  the  pursuer  entitled  10  hii  ci- 
penjea  ;  remits  tbe  account  thereof,  when  lodged,  to  the  ludiior 
to  tai  and  report. 

"  tfou The  Lord  Ordinary  was  willing  to  hare  altowtd  a 

proof  aa  to  tbe  fact  of  Anderson  having  returned  to  Ibe  jail  and 
entered  it  aa  a  priioner,  if  the  defendei'i  countd  would  hare 
stated  tbat  tbat  waa  what  was  meant  to  be  averred,  and  what 
was  offered  to  heproved.  Bat  this  waa  declined,  and  Ihercrora 
the  Lewd  Ordinary,  on  comparing  tbe  6ib  itatement  with  tbe 
answer,  holds  tbat  the  defender  does  not  allege  that  Anderaoa 
was  received  into  jail  as  a  prisoner.  AUbough  the  capiioa  rr- 
msined  in  the  jailor's  bands,  yet  the  letter  of  Slat  Decenbrr 
1S32,  Btlthoriaing  llbetation,  prevented  the  jailor  from  reRiring 
the  debtor  again  ta  a  prisoner  without  some  farther  ptoceeding, 
which  it  waa  the  defender'i  duty  to  attend  to.  'I'he  pumuer  mi 
to  be  at  no  further  eipensa  in  compelling  hii  reinm,  nor  of  eounr, 
was  to  take  any  trouble,  onlesi  at  least  be  waa  called  upou  for 
tbat  purpoae.  The  4Eh  and  Mi  pleaa  in  law  were  not  insitled 
in  at  tbe  bar." 

The  defender  reclaimed,  and  maintained  that  the 
Lord  Ordinary  had  unintentionally  misrepresented  tlia 
fourth  and  fifth  pleas,  in  reference  to  the  action  being 
elided  by  the  condnet  of  the  pnraner,  aa  abanduneo, 
when,  in  point  of  fact,  they  never  had  been  waived. 

Lord  Juttice-  Clerk  thought  tbe  Court  was  called  a^oa  to  ad- 
here. The  defender  took  no  steps,  bf  proteit  or  certioration,  to 
underly  tbe  diligence.  At  tbe  aame  tune,  the  other  pleas  ibould 
be  conaidered. 

The  Court  aeeordingly  pranoDneed  tbia  jadgmeat, 
(signed  1  Ufa  June)  : 

"  Adhere  to  the  interlocutor  of  tbe  Lord  Ordinaiy  subnitltd 
to  review,  in  ao  far  as  it  finda  that  Anderson  had  not  reiumtd 
to  jail,  in  terms  of  tbe  defender's  ohligatiou  of  tbe  Slat  Decem- 
ber 1832,  and  in  ao  far  aa  it  finds  cipenses  due  to  tbe  puriatr : 
Find  additional  expense*  due;  remit  to  the  Lord  Ordinary  to  n- 
ceive  acconnta  of  the  said  eipenaes,  and  to  decent  for  tbe  ssjm 
whentBsed;  fiiMdWini,recal  tbe  «aid  interlocutor,  and  reoul  la 
tha  Lord  Ordinary  to  hear  parlies  fartb«'  as  to  any  remaining 
pinnt*  in  tbe  cause,  and  to  {Koceed  therein  aa  to  him  ma;  appear 
just,  and  decern." 

Second  Division. — Lord  Ordinary,  Hedwyn. — jtct.  Bacbansn. 
' — All.  Adam  Andeiaon. — Jamei  Bnmess,  S.S.C.,  and  JaOM* 
Hatton,  W.S.,  Agents F.,  Clerk.— [r.^.iJ.] 


IQlh  June  1834. 

No.  348. — Charles  Peeblu,  Pursuer,  v.  Abchi- 

BALD  Ghahami,  Dtfender, 

CcntTact — Agreement — Sale — Bon*  Fids  Implenieat — ^pwQf 
hming  purehaied  anolher'i  inlertM  in  an  male  in  Upptr  Cutaie, 
vpon  cendilioii  of  the  price  teing  repaid  It  Mm,  f^  o/br  ectmlt- 
iig  an  Upptr  Canada  Imeytr,  Ihe  telter'i  title!  and  (i*  dfi»  ^ 
tranifereiKe  ihoitid  be  cnuidered  defrtlite ;  tke  purekaier  kmbtf 
eamulled  a  netary  In  tlonlrtal,  aeaalomeil  fa  draw  ecntifitei 
Jor  the  Upper  Prwinee,  and  a  J/nUreai  lamyer,  wke  tat  it- 
clartd  tke  tillet  and  trmtference  to  he  inwalid,  and  that  lludeidi, 
la  bi  effeclual,  rtjtiirtd  la  be  eteculed  in  Ike  Enfliikjarm  ;  —d 
hoeing  then  cmuulred  an  Engliih  catinul.  wAd  alia  declared  ilu 
lilleibad — Held,  thai  liii  mu  a  bona  fide  im/il^iiimt  oflieatrrt- 
B<«nf  qf  ule,  and  Ihal  the  purehater  voj  eMilbd  19  r^MiltM 
qf  the  price  paid  6|r  iim. 

Mr  Allan  Patenon,  of  Matilda,  in  Upper  Canada, 
beqaeathed  certain  parts  of  bis  Cnnadian  estate  to  hii 
nephew,  Alexander  Paterton, and  hi*  niece,  Janet  Pa- 
terson,  wife  of  the  pnrsoer.  In  1828,  Alexander  Pa- 
terson  being  indebted  to  bis  mother,  and  to  tbe  de- 
fender, assigned  in  trnat  to  the  Utter,  for  payment  of 
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the«e  debla,  hii  iDt«r«t  in  hi*  nnele't  guooaniOD,  bjr  a 
deed  of  B»igastioR,  exeeated  in  Scotland.  TIib  defea- 
der  thereafter  entered  into  an  agreement  with  the  pur- 
Buer  to  sell  him  hii  debt,  and  the  intereit  secared  to 
him  by  hia  trott- assign ation,  for  £130.  The  transac- 
tion wu  explained,  and  conelnded  by  the  following 
letter  of  obligation  from  the  defender  to  the  puriuer  : 

"  When  70U  purchued  the  debt  due  to  me  bjr  Mr  Aleianiler 
PMerton  of  Van  DiemBn'a  Land  (one  of  Ibe  hrin  of  the  late 
Allan  PatEntun  of  Matilda,  Upper  Canxdi,  and  cJnimiDg  to  re- 
present bis  deceurd  eistera,  Kiiiabeth  and  Helen  Patersun),  aa 
■peciEed  in  an  asaigaslion,  and  Ji«paiitioii  and  aaslgimtioii  in  trust 
after- mentioned,  in  your  favour,  4r  tbe  auin  of  one  hundred  and 
(hiitf  pounda,  it  waa  ipecially  under«lt>ud  and  agreed  to  bj  me, 
Ibnt,  in  the  event  of  mjp  title,  upon  which  the  eaid  nMignatiun, 
and  diapoaition  and  aatimiatian  in  iruFl,  proceed*,  bring  held  bf 
■  reapectable  lawyer  in  Upper  Canada,  to  be  L-unaultcd  l^  )t)U,  in- 
■ufficienl  and  inrS'ectUBl  to  ennhle  yuu,  in  concurrence  with  tbe 
Other  heira  of  the  decewed  Allan  Patersor.  to  effect  tales  of  hia 
landa  of  Matilda  and  othera,  ailuated  in  Upper  Canada,  and  to 
discharge  the  proceeds  thereof,  I  should,  in  (hat  oise,  and  in- 
■tantlf  upon  Mid  opinion  being  communicated  by  ynii  to  me, 
■ny  lime  witbin  nine  montha  from  the  13th  day  of  DpceinWr 
last,  repay  to  jou  the  said  price  of  £130,  with  the  interest 
ariaing  thereon,  to  tbe  date  of  paf  menC,  at  the  rate  of  4  per  cent, 
per  annum.  I,  in  conaequence  of  said  understanding  and  agree- 
ment, and  in  eonaiderAtioD  of  said  aumof  ^130.  now  pHid  tn  me, 
IiaTe  deposited  in  the  bands  of  William  Paterson,  E'q.,  residing 
in  Glasgow,  a  dlapoaition  md  assignation  of  tbe  said  rtebt,  contain- 
ing an  assignation  of  the  truat  conferred  upmi  me  by  the  said  Alex- 
ander Pstenon,  for  recorerr  of  his  share  of  tbe  wd  Allan 
Paterson'a  estates,  bearing  the  dale  hereof,  to  be  dElJTeird  to 
you  on  the  eipiry  of  the  said  period,  or  aooner  If  reijmred  by  you  ; 
and  I  do  hereby  become  bomid,  at  anytime,  upon  yuurprodw-ing 
to  me  such  i^inion  within  the  period  foresaid,  and  before  you  base 
taken  delivery  of  the  said  disposition  and  aaaignaltoti.  tu  repay 
to  you,  at  one  and  the  asme  time  witb  the  aaid  diapoaiiiou  and 
waignation  being  given  up  to  he  cancelled,  tbe  foresaid  >um  of 
one  hundred  and  thirty  pounds,  with  the  interest  ariaing  tbereon 
■s  aforesaid  j  and  further,  it  waa  understood  and  agreed  n p.  1 11, 
that  should  tlie  said  Alexander  Paterson  hare  executed  a  tron. 
Teyance,  or  other  deed  of  aaalgnmenl  of  hi«  iiilcrrst,  in  whole  or 
in  part,  under  hia  said  unde'a  deed  of  aettlement,  in  favour  of 
any  third  party,  and  that  tbe  aame  ia  held  to  be  preferable  to  the 
title  executed  by  him  in  my  favour,  I,  in  like  raanner.  nn  receiv- 
ing notification  thereof  from  you,  within  the  period  of  one  year 
— aay  one  year — bind  and  oblige  myself  to  repay  you  the  fore- 
said sum  of  £130,  and  interest  thereon  as  aforesaid.  In  ease  of 
our  differing  in  opinian  on  the  construction  of  this  letter,  it  ia 
underatood  that  we  shall  refer  the  same  to  the  principal  town- 
deik  of  the  city  of  Olasgow— I  am,"  &e. 

In  furtherance  of  thii  agreement,  the  porsoer  con- 
anlted  an  eminent  notary  in  Montreal,  accnstomed  to 
draw  conveyanoea,  Ac  for  the  Upper  Prorince,  and 
also  Mr  J.  C.  Grant,  a  Montreal  lawyer,  who  both  con- 
■idered  the  deed*  of  transference  defective.  Tlie  law- 
yer Mr  J.  C.  Grant's  opinion  wa*  as  follows: 

"  In  answer  to  your  qnestion,  submitted  to  me,  relative  lo 
the  mode  of  conveyancing  and  selling  lends  in  the  province  of 
Upper  Canada,  I  have  to  inform  you,  that  the  aame  must  be  exe- 
cuted conformably  to  tbe  laws  of  England,  by  deed  nf  ■  lease  and 
release,'  and  '  bargain  and  sale,'  with  a  memorial  of  buFRaiii  and 
sale,  according  to  the  form  above.     (Signed}    J.  C.  Grant." 

When  these  npininns  were  shown  to  the  dofender, 
he  objected,  that  they  were  not  bindinff  on  him,  id  not 
being  the  opioion  of  a  lawyer  of  tbe  Upper  Province. 
The  pursuer  then  laid  the  oeedx  before  bngjiah  cuun- 
acl,  who  gave  ttie  following  opinion : 

"  I  have  perused  tbe  will  of  the  late  Mr  Allan  Paterson,  the 
power  of  attorney  from  hia  devisees,  the  ■ssignaiiuns  from  Altx- 


andrt  Patenon  to  Mr  Grabame,  and  from  Mr  Grahqme  to  Mf 
FeebUa,  the  letters  from  Mr  Grant  of  Montreal,  including  copy 
of  an  opinion  of  a  Mr  J.  C  Grant,  and  Mr  Grahame's  letter  to 
Mr  Peebles,  of  the  18th  of  January  l8dJ,  and  I  am  of  opinion 
that  Mr  Peelilea  ia  entitled  to  claim  repetition  of  the  price,  as  I 
tbinlc  that  tbe  securities  are  '  insufiieient  and  ineffectual  to  enable 
Mr  Peeblea.in  conjunction  witb  the  other  beira  of  tbe  deceased 
Allan  PateiBon,  tu  effect  sales  of  hia  lands  of  Matilda,  in  Upper 
Canada,  and  to  discharge  the  proceeds  thereof.'  And  that  the 
opinion  of  Mr  J.  C.  Graiitshows  that  this  ia  thecase,  inasmuch 
■a  it  points  out  as  a  necessary  mode  of  conveyancing,  a  form  of 
conveyance  different  from  the  one  whieli  hat  been  adopted.  Tbe 
intereat  of  Mr  Alexander  Piileiaon  in  ibe  knds  uf  Hulilda  I*  of 
tbe  nature  of  ri'sl  e>tate,aiid  not  personal  estate;  and  must  there- 
fore be  conveyed  us  rati  estate.  Tbe  aiaignation  would  pas*  tbe 
debt,  but  nut  tbe  security,  or  ruther  supposed  aecurity ;  tor  it,  aa 
the  share  of  Mr  Alexander  Paterson  in  the  lands  of  Mstilda,  was 
not.  in  fact,  effectually  diarged  with  the  debt  by  the  deed  of  a»< 
sign,ilion  inude  lo  Hi  Grahdme.  I  am  inclineil  to  think  that  that 
deed  of  assijiiMtion  would  operate  as  an  agreement  to  charge  the 
lauds  witb  the  debt;  but  thiaia  by  ao  means  asuffieient  title.  It  may 
be  at  any  time  defeuled  by  a  mortgage,  or  conveyance  to  a  parly 
who  has  nut  had  notice  uf  the  agreement ;  and  aperformaiice  of  the 
agreement  cannot  be  enforced  without  any  delay,  difficulty,  and 
exiiciise.  Application  should  be  immediateljr  made  to  Mr  Alex- 
ander Paterson.  to  execute  a  conveyance  in  the  English  form 
(namely,  by  lease  and  release,  and  bargain  and  sale,  as  stated  by 
Mr  J.  U.  Ontut>.  uf  his  share  and  interest  in  the  lands,  ao  as  to 
give  effect  to  the  security  intended  tube  made  to  Mia  Helen 
p4terson.><iidMrGnibame,bythedeedorasaienalionorthe  lllb 
March  \»i».  (Signed)  W.  P.  Pabkkn." 

The  defender  having  still  refased  to  give  back  tbo 
£130,  the  pursuer  offered  to  go  before  Mr  Reddie, 
tlie  referee :  but  tbe  defender  declined  to  bear  any 
piirt  of  the  expense  of  the  snbmisttun.  The  pursuer 
tliun  brought  the  present  action  fur  repetition  of  the ' 
£l30  piiid  to  the  defender  as  the  price  of  the  transfer- 
ence which,  it  vrnH  nlleged,  had  turned  out  tu  I-.:  in- 
vulid.  TliH  defender  maintained,  in  defence,  that 
the  conditions  of  the  agreement  had  nut  been  fulfilled 
by  the  pursuer;  that  he  had  not  consulted  any  lawyer 
of  the  Upper  Pruvinue,  nor  laid  all  the  requisite deedl 
before  the  lawyers  he  had  consulted. 

The  Lord  Ordinary  pronounced  this  interlocotori 
"  The  Lord  Ordinary  (7ih  March  1S34,)  having  resumed  con- 
siilerHtton  of  the  deiiaie.  and  advieed  tbe  process.  Finds  that  the 
pursuer  bos  sulGcieiitlyimplEmcnted  the  condition  stated  in  the  let- 
ter of  I8<h  January  183.1,10  entitle  him  to  repetition  of  the  price 
psid  for  a  conveyaiii-e  of  Kobert  Puterson's  debt,  and  the  ihare 
uf  Allan  Pdterton'a  succetaiun ;  therefore  decerns  in  terms  of 
the  libel,  finds  expenses  due,  allows  an  account  thereof  to  be 
given  in,  and  remits  to  the  auditor  to  lax  the  same,  and  to  !•• 

"  JtfiXe.— It  was  well  known  to  the  parties  that  ATexandet 
Pateraon'a  title  wa*  not  tw>nplete,  (letter  24th  October,)  but 
tbe  argument  waa,  thai  the  title  from  him  to  the  defender  was 
to  be  effectual  to  convey  his  right,  (of  course  when  completed,) 
so  a*  10  enable  the  pursuer,  under  the  conveyance  from  tbe 
defender  to  the  pursuer,  in  concurrence  with  the  other  heira 
of  the  deceased  Allan  Paterson,  to  effect  aalca  of  the  lands 
of  Matilda,  and  to  discharge  the  proceeds.  It  appear*  that 
a  copy  of  Ibe  conveyance  by  Paterson  to  the  defender  wa*  sent 
by  tbe  pursuer  10  Montreal.  He  Intimiteahia  intentlun  of  doing 
to,  (letter  3d  December  1832,)  and  aubaequently  menliona  tbat 
be  had  done  su,  (letter  ISch  December  IB9Z).  Mr  Grant  con- 
suited  '  a  notary  of  the  highest  repute  in  Montreal,  a;id  who  is 
daily  in  the  habit  of  drawing  out  Conveyances  of  properly  aituiled 
in  the  Upper  Province,'  and  his  opinion  was,  that  it  would  not 
be  valid,  (letter  26lh  March  lt»S3).  He  says, 'in  the  meantime, 
should  you  incline  to  close  with  Mr  Grahame's  offer,'  which 
ihowa,  that  the  deed  sent  to  Mr  Grahame,  and  laid  before  tbe 
notaryi  wm  the  title  to  the  defender,  and  uot  tbe  defeiider'a  eoo- 
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)t  M  to  the  validity  oribe  I 
CO  tfae  defender;  and  u  idd 
muit  be  conformable  to  [he 
-e  laid  before  vi  Engliab  couti. 
mittedtothedefenderon  ISlb 


vefBDM  to  tbe  punuer,  si  it  bad  been  lent  beFore  the  btrgatn 
wa(  completed,  and  white  the  negociation  wu  goins  on-  After 
the  diipoaition  and  acMfrnadon  is  lubscribed  bj  tbe  defender  in 
termiof  the  letter  of  IBib  lantarj  1833,  tbe  puriueraUo  ««ndi 
■  copy  of  thii  to  his  rorreapondent,  Mr  Grant,  (letterBlat  Au- 
east  IB33) ;  and  on  13th  August  1833,  tfae  pursuer  sends  to  the 
defender  the  opinion  of  a  lawyer  at  Montreal,  sbowing  that  the 
title  IB  not  suRlciept  as  a  conveynnce  oF  teal  property  in  Upper 
Canada.  Tbe  defender  having  objected  that  this  opinion  was 
■liBpIf  as  to  the  abstract  point,  as  to  tbe  form  of  convejing  lands 
from  a  seller  to  a  purchaser,  but  a 
verance  of  Alexander  Paterson 
opinion  bore  that  the  conveyance 
lanraofKngland,  the  whole  deeds  a 
■el,  and  bis  opinion,  which  was  tran 

September  1833,  showed  tl.at  tbe  ileed  was  ineffectual,  as  being 
maite  out  in  the  Scotch  form,  to  convey  Paterson's  sbare  of  bis 
ancle's  estate.  Tbis  seems  to  hare  fultilled  tbe  condition  of 
laying;  before  iht  defender,  within  nine  months,  an  opinion  that 
the  title  was  invalid.  The  only  objection  is,  tbst  the  lawyer 
consulted  in  A  merica  was  in  Montreal,  and  not  in  Upper  Canadi. 
It  is  believed  that  many  of  the  lawyer*  who  practise  in  the  Upper 
IVovince,  reside  in  Montreal,  as  being  a  mucb  larger  and  more 
iropoctaat  plaee  tbaa  tbe  capital,  and  very  near  the  boundary  of 
the  provinee.  The  notary  consulted  clearly  did  so,  although  em- 
ployed in  conveyancing  fur  tbe  Upper  Province  jand  at  tbeopinion 
of  the  Canadian  lawyer  has  heen  confirmed  by  Mr  Purken,  the 
Iiord  Ordinary  thinks  it  sufficient,  when  there  is  no  averment, 
and  no  probability,  that  a  lawyer  in  Upper  Canada  would  give  a 
different  opinion.  Tbe  Lord  Ordinary  at  Grstdoubted,  whether 
the  proper  deed  b»d  been  laid  before  Mr  Urant-  Ht  was  mis- 
led by  the  tetter  of  2lat  August  1633.  But  on  looking  atten- 
tively into  tbe  correspondence,  be  is  now  sstisEed  that  Pater- 
con's  convepnce  to  the  defender  was  submitted  for  opinion. 
Beaides,  it  is  cicartbat  tbe  same  abjection  which  applies  to  the 
one  spplieo  to  the  other,  and  botb  deed*  were  laid  before  Mr 
Parten," 

The  defender  lia*ing'  reclaimed,  tbe  Coort  nnani- 
moasly  ad  be  red. 

Becopd  Division. — Lord  Ordinary,  Medwyn Aei,  Jameson. 

—Alt.  MoBteith.— Gibion-Craigi,  Wardlaw  &  Daliiel.  W.a, 
Md  Thotdaa  Urabune,  W.S.,  Agents.— T.,  Clerk.— [fr.^.i>.] 
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No.  S49. — John  Macmaster  &  Othbrs,  Partuert, 
V.  Mna  Oraci  Dickson  or  Stbwaht  &  Other*, 
Defettdert. 

Jaiisdicti on— Foreign — drcunutamca  in  Mrkiei  a  tettalar  Jimmng 
by  kit  witt,i*llu  EHftM  fttm,  imvideil,  that  if  ang  ditptiiei  or 
dj^ullia  ihould  arite  in  nteuling  the  aill,  tit  trcculori  iheuld 
file  a  tiU  ia  Ckattccrg  ajaiail  the  Ugixteti  or  aiher  parlin 
raitiiig  nek  ditptiM,  in  order  lAat  Ihe  mil  migkl  be  carried  into 
^fict  undtr  the  rlirtciim  of  Ike  Court  if  Chancgry .-  and  bill, 
ktviig  beenjiled  in  tknt  Court, — an  dciidh  brought  in  the  Cotirl 
»f  Sit^o*  by  ttgalea  domiciled  in  Seolland  agaiiul  Ike  advtinii- 
(rwion  of  the  uiU,  alia  damiciled  in  Scotland,  vat  liiled  till  the 
iuue  of  Ike  accoMiUJiig  in  Otanceri/. 

In  1806,  tbe  late  John  Macmaater  of  Traro,  In 
Cornsrall,  executed  a  latter  will,  in  tbe  Engliiih  form, 
aad  afterwarda  a  codicil  tbereto,  wheraby  be  ap- 
pointed tbree  gentlemen,  bis  penonal  frienda  (who 
were  all  aatirea  of,  and  domiciled  in  England),  to  be 
Ilia  execntwrt.  He  canreyed  to  tfaeie  executors  hii 
whole  ettatei,  real  and  peraonal,  which  eoniiited  of 
landi  and  houses  in  England,  and  moniei,  chiefljr 
Tested  in  the  Government  itocka,  upon  tfaetrasts  men- 
tioned in  the  will.  These  trusts  were.  First,  for  pay- 
ment of  the  testator's  debt*.  Secondlj/,  for  payment 
«f  eutain  Bpfldfic  le^aciea  and  annuittra.     Tkirdlg, 


for  payment  to  all  and  arery  (^  bis  nephewa  and 
nieces  (failing  children  of  tbe  testator's  own  body), 
who  should  Da  alire  at  the  period  of  his  defease,  of 
the  residue  of  his  estates,  real  and  paraooal,  in  eqoal 
shares.  'I'he  will  contained  this  clause : 
"  And  do  hereby  direct  and  declare,  (hat  in  eats  they,  my  sud 
esecutora,  shall  experience  any  difficulties  in  performing  tbe 
trusts  hereby  in  tbem  reposed,  or  any  of  the  legatees  tb<;reio 
named  shall  question  or  dispute  this  mj  will,  or  shall  hsrais  ny 
executors,  and  give  tbem  any  extraordinary  degree  uf  trouble  in 
executing  the  trusts  thereof,  then  my  said  executors  shall  hive 
full  power  and  authority,  and  they  are  hereby  required,  under  tbe 
adviee  and  direction  of  counsel  learned  in  tbe  Uw,  to  file  a  bill 
or  bills  in  the  High  Court  of  Chancery,  against  such  legatee  « 
legatees  so  questioning  or  disputing  my  said  will,  or  hara»iDgai>d 
troubling  my  executors  in  tbe  execution  thereof,  and  such  other 
parlies  as  shalt  be  necessary,  in  order  that  the  truals  of  the  SDme 
will  may  be  carried  into  execution,  under  the  direction  and 
decree  of  the  aaid  Court  of  Chancery,  and  that  the  cosu  aod 
charges  attending  the  same  shall  be  paid  out  of  my  eatateand  ef- 
fects previauily  to  the  admiaistratiou  thereof,  under  or  according 
to  this  mj  wilL" 

The  testator  died  in  England  in  1810,  without 
issue.  He  was  survived  by  twenty-three  nephews 
and  nieces,  all  of  them  domiciled  in  British  America, 
or  in  Scotland.  Tbe  execotors  named  by  the  testator 
declined  to  accept  of  and  execute  the  will,  and  soon 
atler  the  testator's  death  renounced  tbeprubute  there, 
of.  Letters  of  administration  of  tbe  testalur'*  per- 
sonal estate  and  effects  were  then  obtained  from  the 
Prerogative  Conrt  uf  Canterbtiry,  by  tbe  defender  Mrs 
Stewart,  one  of  the  testator's  nieces,  and  a  renidnary 
legatee  under  the  will.  The  administratrix  Mrs  Stewart, 
and  her  husband,  were  natives  of  Scutland.  I'hey  had 
all  along  been  domiciled  in  Scotland,  and  were  not 
possessed  of  any  real  estate  in  England,  other  thsa 
their  interest  in  the  testator's  succesxion.  Their 
sureties  and  the  recognisance  granted  at  the  time  when 
the  letters  of  administration  were  procured,  were  also 
Scotsinea  domiciled  in  Scotland.  In  virtue  of  these 
letters  of  administration,  the  defender*  took  possessioD 
of  the  testator's  personal  estate  and  effects. 

In  the  year  itHH,  adeed  of  disclaimer  was  executed 
by  the  parsuer  John  Macmaster,  as  the  testator's  heir- 
at-law,  and  by  the  executor*  named  in  the  will,  wher^ 
hv  the  executors  renonnced  tbe  trnsts  of  the  will. 
This  deed  was  understood  to  have  been  made  with 
tbe  view  of  vesting  the  real  estate  in  the  faeir-at-law. 
I'hereafter,  an  indenture  of  lease  and  release  was 
granted  by  tbe  said  John  Macmaster,  in.favonr  tt 
Messrs  Lomax  and  Coombes,  two  English  gentleoisn, 
whereby  the  heir  was  made  to  convey  to  them  lbs 
testator's  real  estate,  upon  trust,  to  carry  into  exeel^' 
tion  the  purposes  of  the  testator's  will.  Tbis  conrep 
ance  was  granted  for  the  purpose  of  enabling  the  said 
trustees  to  sell  tbe  real  estate.  But  the  defender  Mrs 
Stewart,  and  her  husband,  continued  tonplift  tberaatt 
of  the  real  estate.  In  these  circumstances,  tbe  po^ 
■uers,  legatees  under  the  will,  instituted,  in  tbe  year 
1831,  an  action  against  tbe  defenders,  in  the  Coart  of 
Session  in  Sootland,  demanding  froni  them  an  ae- 
eounting  for  their  intromissions  with  the  persoail 
estate  of  tbe  testator,  and  with  tbe  rents  of  the  real 
estate.  Tbis  action  contained  no  demand  for  acoooat- 
ing  or  sale  of  the  real  estates  tbeDuetves.  Tbis  aetioB 
was  opposed  on  tit*  part  of  tbe  defsndvsf  and  a  good 
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ded  of  proeednra  took  plim  in  the  Court  of  S«Hiaiit 
vhera  the  partiei  maintained  rarioai  pleiu.  The  main 
plea  of  the  defenders  was,  that  thev  could  not  be  called 
apon  by  the  pnnaera  to  account  tor  their  alleged  ill' 
tromiiuioa*  and  management  before  the  Scotch  Court, 
being  only  bound  to  account  id  the  Ungiiih  Court  of 
Chancery. 

Sometime  after  the  arooeedings  in  the  Court  of 
Seuion  bad  commencea,  the  purtaers  filed  a  bill  in 
Chancery,  at  their  instance,  against  Messrs  Lomax  and 
Coorahes,  and  iJao  against  the  defenders.  This  bill 
fasd  For  its  object  the  sale  of  the  real  e4tat«fl  belonging 
to  the  testator.  Although  the  abore  defenders  (de- 
fendants in  the  bill)  were  not  resident  In  England,  it 
seemed  to  bare  been  thought  competent  to  make  them 

farties  to  the  process,  by  serriee,  under  the  2d  William 
V,  cap.  SS.  Messrs  Lomax  and  Goombes  appeared 
and  answered  the  bill,  denying  that  they  had  ever  con- 
sented to  or  nndertaken  the  trusts  of  the  testator's 
will,  in  regard  to  his  real  estates  in  England,  or  en- 
tered into  the  possession  or  receipts  of  the  rents  and 
profits  of  any  part  thereof;  and  that,  consequently, 
they  were  totally  ignorant  and  unable  to  render  any 
account  of  the  same. 

An  attempt  wu  made  by  the  pursuers  (plaintiffs  in 
the  bill)  to  get  from  the  Court  of  Chancery  the  neces- 
sary writ  or  attachment  against  the  other  defendants, 
resident  in  Scotland,  as  directed  by  the  Statute ;  but 
the  motion  for  the  writ  was  refused  by  the  Lord 
Chancellor,  (said  defendants  not  appearing),  upon  the 
ground  that  the  Statute  referred  to  was  contrary  to 
the  Act  of  Union,  and  did  not  extend  to  Scotland. 

In  the  meantime,  the  Lord  Ordinary  (CorehouKe), 
on  lltb  December  ISSS,  pronounced  the  following 
interlocutor  and  note,  in  tho  process  before  the  Court 
of  Session : 

"  Tbe  Lord  Ordinsry  liaring  hesnl  eounael  (or  the  psnlei, 
■nd  considerad  tbe  lumnioni  end  defences.  In  mpect  of  tbe 
terms  snd  conditions  of  the  will  of  tbe  Ute  John  Mtcmaiiter, 
mentioned  in  tbe  libel — tbe  circumttances  of  the  cue,  as  listed 
to  tbe  defence!,  and  not  denied — and,  in  psrticuUr,  the  proceed- 
ings now  in  dependence  in  tbe  Court  of  Chancery  in  England, 
Finds  that  tbo  pursuer,  John  Hqcmascer,  is  barred  from  inai«ting 
in  the  present  action ;  and  finds,  on  the  aane  grounds,  and  in  re- 
spect of  ibeir  own  expreai  engagement,  ibat  tlie  purauen,  Mra 
Grace  Lswson  or  Tbonuon,  and  Robeit  Tbomion,  ber  buiband, 
are  also  barred  from  inaiatingin  tbe  aaid  action,  and  therefore,  to 
that  effect,  austsins  the  preliminary  defencea,  asaoiliies  the  de- 
fenders from  the  concluiiooa  of  the  libel,  and  decerns  1  finds 
tbe  psnuera  liable  in  axpeoaei,  and  remiu  tbe  account  thereof, 
when  lodged,  to  the  auditor  to  tax  and  to  report. 

'*  tfoie. — Tbe  sbatraet  qnealion  wbicb  baa  often  been  rsiied, 
srbetber  tbe  executor  of  an  Englithnill,  being  dumicllcd  in  Scot- 
land, can  be  ined  in  this  Covrt  ?  does  not  occur  in  tbe  present 
csae,  which  ia  inralred  in  special  mrcoaittanees.  Tbt  testator 
expressly  enjoins  his  executors,  in  ease  of  sny  dispute  with 
his  legateea,  to  file  s  bill  in  the  Court  of  Cbsncerj,  for  the  por- 
poae  of  baring  the  trusts  carried  into  execution,  under  tbe 
direction  and  decree  of  that  Court,  and  this  form*  tbe  condition 
Bnder  wbicb  the  iMades  are  left.  It  is  tbougbt  that  this  injunc- 
tion is  eqaslly  binding  on  tbe  defenders,  who  have  undertalten,  as 
sdministrators,  to  execute  the  will,  as  it  would  hsTC  been  on  tbe 


letters  in  August  and  NoTember  1830,  agree  not  to  inatitute  any 
legsl  proceedings  against  tlie  defenders,  until  the  sale  is  effected. 
These  eueamatance*  exclude  tbe  present  action,  however  com- 
petent It  msy  be  in  the  ordinary  caaa  to  sue  an  Eoglihh  executor 

The  pursuer  reclaimed;  and  the  Court,  on  26th 
January  1833, 

"  Recsl  tbe  interlocutor  reclaimed  agsinit,  and  before  further 
answer,  remit  to  tbe  iiord  Ordiusry  to  hear  psrtiei  faitber,  and 
to  do  aa  shall  be  just." 

Thereafter,  his  Lordship  ordered  condescendence 
and  answers  "  applicable  to  the  preliminary  points 
under  discussion,  and  on  20th  June  1833,  pronounced 
this  interlocutor  and  note  : 

"  The  Lord  Ordinary  hanng  beerd  conniel  for  tbe  parties, 
and  coniideicd  the  inmmoiia  and  defences,  and  whole  proceaa, 
silts  proceaa  for  fourteen  daya,  Ibat  (he  defenders  may  hare  an 
opportunity  of  filing  a  bill  in  the  Conrt  of  Chancery,  in  England, 
or  adopting  other  proceedings,  by  which  they  may  be  made  ac- 
countable in  ibat  Court  to  those  inleresred  in  the  will  of  the 
late  Jobo  Hacmaater,  for  the  whole  moveable  as  well  as  heri- 
table property  of  tbe  testslor,  in  so  far  aa  it  fell  under  their  ad- 
miniatrsliou.  With  certification  that  if  satiifactory  evidence  is 
not  then  produced,  that  the  accounting  may  eompetentlj'  go  on 
ill  tbe  said  Court  to  that  effect,  at  tbe  inatance  oF  tbe  purauen 
against  tbe  defenders,  the  Lord   Ordinary  will  proceed  in  this 

■*  tfalt. — It  cannot  be  maintained,  as  a  general  proposition  in 
law,  that  the  executor  of  the  will,  or  adminiitrator  of  the  property 
of  a  defunct  in  a  foreign  country,  may  not  be  compttentl;  called 
to  account  in  Scotliind,  if  he  has  been  made  amenable  to  this 
jurisdiction,  and  more  especially  if  be  is  domiciled  iu  Scotland, 
and  baa  brought  fundi  of  the  defunct  10  this  country.  But  (here 
may  be  circumstsnces  which  render  it  ineonaistent  with  equity 
and  expediency,  that  a  general  accounting  ihoutd,  at  leaat  in  th« 
fint  instance,  proceed  here.  In  the  preient  ease,  the  testator, 
in  the  first  clause  of  hii  will,  sfter  directing  hii  debts  to  be  paid, 
and  nominating  hit  executors,  declares,  that  if  any  of  tbe  legatees 
ihould  haraii  bis  executors,  or  give  tbem  any  cxtmordinary 
trouble  in  eiecuting  the  trust,  they  ihall  have  power  and  auibo- 
rity,  end  are  required  to  file  a  bill  or  bills  in  the  High  Court  of 
Chancery  against  sucb  legatees  snd  such  other  parliea  as  absll 
be  neceisarf,  in  order  that  [he  truits  of  the  will  may  be  carried 
into  execution,  under  the  direction  and  decree  of  laid  Court.  It 
WIS  clearly  in  the  contemplation  of  the  testator,  therefore,  that 
the  accounting  with  Che  legateea  ihould  go  on  in  the  Court  of 
Chancery,  and  he  directed  that  thii  should  be  done.  It  is  ad- 
mitted that  all  the  legacies  bare  been  paid  to  the  special  legateea, 
and  also  two  dividenda  out  of  the  residue  to  tbe  residuary  lega- 
tees. But  great  difficulties  arose  with  regard  to  the  sale  of  tbe 
real  eilate,  because  the  defender!  could  not  give  a  legal  title  to 
the  purchaser.  Fiist,  it  iraa  necesssry  to  wait  till  the  heir  came 
of  ue,  and  after  thit  event  it  was  found  that  the  concurrence 
of  ul  interested  under  the  will  was  required,  consisting  of  a  num- 
ber of  indiridusls,  some  of  whom  were  in  minority.  In  conse- 
quence of  Cbia  unsroidable  delay,  s  correapondence  took  place 
between  the  pursuer,  Mr  Thomson,  and  the  defender,  Dr  Stew- 
art, which  concluded  by  an  agieement,  mentioned  in  tbe  dis- 
charge of  November  1 B30,  that  after  the  share  of  the  Thomsons, 
in  an  interim  division  of  tbe  funds,  was  paid,  they  should  not 
institute  legal  proceedings  againit  bim,  until  a  sale  of  the  real 
estate  waa  effected.  It  ia  not  prtived  that  this  sgreement,  as 
the  puriuers,  the  Thomsons,  allege,  was  entered  into,  in  eonse- 
quenca  of  a  miatake  on  their  part,  or  of  a  misrepresentation  on 
the  part  of  the  defendera,  hecsuae,  by  that  time,  it  had  been  as- 
certsnied  that  neither  Dt  Siewirt  nor  tbe  beir  could  aell  tbe 
estate,  without  the  concurrence  of  the  legatees.  But  the  bill  for 
selling  the  cststo  is  now  filed,  and  there  is  no  reaaoa  to  suppose 
thatany  farther  delay  will  take  place.  Tbe  Tbom  ion  a,  there- 
fore, seem  to  be  bound  by  their  agreement,  Dot  to  proceed  with 
this  action  in  hoc  uoJii.  With  regard  to  the  purauer,  Mac- 
maatsr,  ss  the  defenders  are  dearly  amenable  to  Chancery,  snd 
bound  to  sccount  there  for  the  real  property,  snd  as  that  sccoant- 
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tnfl  is  atmdp'  In  progren,  iii>  crruinir  more  expedient  [hw  tbcmc- 
counling,  nritb  regard  to  htathare  of  tfae  perionat  property,  nhould 
go  on  in  Chancer;  b!*o.  At  the  utrne  time.  Bs  tbvrr  ))■■  been 
fTFftt  backwiirdneif  on  tbe  part  of  the  defender  to  give  in  a 
■pecific  account  ofhia  inlroiDlssioni  witb  the  penonal  prapen;, 
and  as  It  ia  alleged  [bat  a  bill  filed  againiC  him  in  CbanceiT, 
irhich  applied  to  the  penonal  properly,  was  abandoned,  because 
he  refuted  to  appear,  and  could  not  be  compelled  to  do  ao,  not 
being  witbin  the  jiirisiliction,  it  ia  incumbent  upon  him  10  pro- 
ituce  evidence  that  thia  obstacle  i*  now  retnored,  and  that  he  baa 
rendered  himself  amenable  to  tbat  Court  with  regard  to  the 
whole  estate,  persoaal  m  well  u  real." 

On  I2th  November  1SS3, 
"  Tlie  Lords  bafing  advised  the  note,  with  tbe  reclwming  note 
for  the  pursuers,  remit  the  cause  to  the  Lord  Ordinary  to  pro- 
ceed therein  aa  to  bin  shall  seem  just." 

On  10th  Angust  1833,  the  defenden  filed  a  bill  m 
Chancery,  nnd  itated  judiciHlly,  by  a  minnte  in  the 
proceat  before  the  Court  of  Seuioo,  after  the  case  bad 
returned  to  the  Lord  Ordiniiry,  tbnt  thej  were  willing 
to  proceed  in  Chancery  with  that  bill,  and  bring  tbe 
Recounting  to  a  concluiion  under  it.  Bat  the  pnr- 
Buert  declined  to  appear  to  the  bill  filed  by  the  de- 
fenders, and  averred  in  a  counter  minute,  that  it  could 
not  secure  them  and  tbe  other  parties  a  safe  aod  com- 
plete accounting,  and  they  therefore  insisted  on  their 
right  to  proceed  with  this  proceis  before  tbe  Court 
uf  Session.  The  Lord  Ordinary  then,  on  4th  March 
1834,  directed  that  process,  with  a  case  detailing  the 
above  circamstances,  to  be  laid  before  English  counsel 
(Sir  Edward  Sugden  or  Mr  Knight),  for  the  purpose, 
mom  particularly,  of  ascertaining  the  effect  of  the 
proceedings  taken  by  the  defenders  in  Chancery. 

The  folTowiDg  were  the  queries,  and  the  oaiwers 
returned  by  Mr  Knight: 

«  Qu«ry— 1.  Bow  far  the  bill  now  filed  in  Chancery  by  the 
defenden  will  secure  to  tbe  pursuers  a  competent  and  complete 
accounting  from  tbe  defenders  for  tbeir  whole  maaa^ment  and 
Inlromiasions  with  the  real  and  personal  ettate  of  the  lettator, 
liaving  always  in  view  that  the  pursuera  and  tbe  other  legatees 
■re  not  resident  in  England,  and  that  tbe  defenders,  by  whom 
tbe  bill  Is  filed,  are  themselves  resident  in  Scotland? — Anraer 
I.  The  bill  filed  by  Dr  and  Mrs  Stewait  in  tbe  Court  of  Chan- 
cery is,  in  farrn,  sufficient  and  right,  but  it  will  not  secure  to 
those  who  are  pursuers  in  the  Scots  suit,  the  competent  and 
cotaplete  accounting  mentioned  in  this  queilJon ;  because  Dr  and 
Mra  Stewart  may,  at  any  time  before  a  decree  shall  have  been 
obtained  on  tbe  bill,  retire  from  it,  and  abandon  the  suit,  and 
cannot,  before  a  decree,  be  compelled  to  proceed,  nor  before  a 
decree  can  anj  of  tbe  defendants  in  the  English  suit  be  actors  in 
it  i  snd,  were  it  otherwise,  or  were  ■  decree  obiBinitd,  it  would 
be  out  of  the  powerof  the  English  Court  to  enforce  a  decree,  or 
any  order,  or  any  accounting,  against  parties  residpnt  in  Scotland. 
— Queri)  2.  Supposing  tbe  bill  filed  in  Chancery  bf  the  defen- 
ders to  be  now,  or  to  be  rendered  a  competent  proceeding  by  tbe 
appearance  of  the  putvuers,  and  the  other  legalees,  could  the  de- 
fenders, (plaintiffs  In  the  bill),  at  sny  after  stage,  withdraw  tbe 
bill,  or  tbeir  own  appearance  under  it,  and  refuse  to  obey  the 
orders  of  the  Court,  as  being  out  of  the  jurisdiction  ;  and  wbat 
would  be  the  effect  of  sucb  witbdrxwal  or  refusal  upon  tbe  pro- 
ceedings?— Atuwer  2.  Urand  Mrs  Stewart,  being  Ibe  plain- 
tiffs in  tbeir  suit,  will  have  the  power  at  sny  time  before  decree 
(not  after  it)  to  ■  dismiss  the  bill,'  and  altogether  put  an  end  to 
the  suit,  and  all  proceedings  in  it.  It  wilt  not  be  necesssiy  to 
anbstantiate  the  suit,  that  the  legatees  out  of  Ibe  jurisdiction  of 
tbe  Court  of  Chancery  should  sppesr,  or  become  actual  parties 
to  it,  provided  some  of  the  tegateeii  so  appear  and  become  actual 
parties,  and  the  others  be  proved  to  be  out  of  the  jurisdiction. 

— See  the  answer  also  to  the  preceding  qneaiion Curry  3. 

SuppcMing  the  said  defenders  (pluintiffs  in  the  bill)  to  die,  or  to 


becoow  banknipt,  could  their  heirs  or  tbe  aseignees  to  their  estsis 
{■11  being  in  Scotland)  be  compelled  to  appear  to  tbe  bill,  and 
obey  the  orders  and  decrees  of  Chancery? — Antiatr  3.  Not 
before  decree  i  and  whether  before  or  after  decree,  the  Court  of 
Chancer/  is  without  power  to  act  againat  parties  in  Bcotlud. 
— Q.»rrg  4.  All  the  legatees  being  resident  io  America,  or  in 
Scotland,  are  they  entitled,  as  being  furtb  of  ibe  jurisdietiDn 
of  the  Court  of  Cbuicery,  to  refuse  t[>  appear  and  answer 
the  defenden'  bill?  and  if  ao,  will  the  bill  fall  or  be  refused  io 
consequence  of  the  DOD.appeanince  of  tbe  legatees,  or  wbat 
wilt  be  the  effect  of  their  non-appearance  ?— jfnnsn-  4.  They 
are  so  entitled.  See  tbe  answer  to  the  second  question.  It 
has  been  doubted,  witb  reference  to  a  recent  Act  of  Par- 
liament, whether  tbe  Court  of  Cbsticery,  in  suit*  ceUting  to 
'  real'  estates  in  England,  has  not  the  power  of  acting  on  ser- 
vice of  its  proeeaa  on  parties  in  Scotland,  as  if  they  bsd  been 
served  in  England,  so  as,  in  default  of  Ihdr  ■ppearanee  <la 
tbe  characters  of  defendants),  to  proceed  as  in  tbe  case  of  parties 
duly  served  and  eontempluously  refusing  to  appear.  Of  course, 
bowever,  thia  may  be,  the  Court  haa  not  tbe  capacity  to  act  in 
any  manner  agajust  property  in  Scotland,  or  against  the  penon 
of  any  individual  being  in  Scotland.  And  I  am  of  opinion  that, 
in  ■  case  such  aa  tbe  present,  the  Court  of  ChsDCery,  if  having 
the  power  to  which  I  have  alluded,  would  not  eierriae  it;  tbst 
is,  would  not  recognise  service  of  process  in  Scotland.  See 
Statute,  2  William  IV.  cap.  33.  I  thinlc  that,  if  n  substanriat 
number  of  legatees  shall  appear,  and  answer  in  the  anil  of  Dr 
and  Mrs  Stewart,  so  as  to  secure  probably  a  full  and  fair  iiivn- 
tig^tinn  of  the  aeeounta,  the  Court  of  Cluncery  will  proceed  in 
the  cause  without  the  others,  those  others  being  proved  to  be  out 
of  the  jurisdiction.  But  otherwise,  1  think  that  nothing  effec- 
tual can  be  done  with  tbe  suit." 

On  16th  May  1834,  the  Lord  Ordinary  directed 
the  following  additional  Queries  to  be  laid  before  Mr 
Knight,  to  which  the  loUuwing  aaswera  were  re- 
turned : 

"  I.  Whether,  in  consequence  of  the  defenders,  Dr  and  Mrs 
Stewart,  hnnng  filed  a  bill  in  Chancery,  including  both  the  Ral 
and  penonal  estate  of  tbe  defunct,  it  is  competent  for  tbe  pur- 
suers, on  the  ground  of  reconvention,  or  otherwise,  to  file  acoug. 
ler  billin  Chancery,  under  wbicb,  if  Dr  and  Mn  Stewt  shall  ea. 
ter  sppeannce  therein,  tbe  accuunting  may  proceed,  and  they  be 
precluded  from  preventing  adecree  being  issued  in  the  suit?  Coun- 
sel will  answer  this  query,  without  reference  to  the  execution  of 
the  decree.  8.  Whether  tbe  defenden,  as  administrators  of  the  tes- 
tator's personal  estate,  are,  by  tbe  law  of  England,  entitled  suc- 
cessfully to  plead  tbe  clauaei  in  the  will,  quoted  atpageaM^Mi 
and  W  of  the  record,  applicable  to  the  executors  nominated  by 
the  testator?"— "^nnprrt.  1.  I  thinlc  tbst  tbe  first  qnestioBosy 
be  answered  in  tbe  afflmuuive.  It  being  answered  '  witboot  le. 
ference  to  the  execution  of  the  decree.'  2.  The  expreavoas 
quoted  at  page  46  are  applicable  to  Dr  and  Mra  Stewart  as  aneb 
as  to  the  executors.   If  the  clause  commencing  witb   the  wordi, 


and  do  herebv  direct  snd  declare  tbst  in  case,'  aY  pi^  Ab,  sod 
ending  with  the  words,  '  administimtion  thereof,  under  or  ti6- 
cording  to  ibis  my  will,'  were  of  any  materiality  or  operatioa, 
which  I  think  it  is  not,  it  would  be.  In  my  opinion,  as  aj^H- 
cable  to  Dr  snd  Mn  Stewart  as  to   ' 


Mr  Knight  afterwards  explained,  that  "  eotering 
an  appearance"  ws«  a  formal  step,  distinct  from  "  aa- 
swering,"  and  preliminary  to  it. 

On  dOth  May  1834,  the  Lord  Ordinary  pronounced 
the  following  interlocutor  and  note; 

"  The  Lord  Ordinary  having  beard  counsel  for  tha  parties, 
sists  further  procedure,  in  toe  sfufu,  reserving  all  questions  sf 
expenses. 

"  NMe.—lt  ii  plain  that  the  teatalor  bad  it  in  vinv  that  Ui 
executors,  in  case  ofanydiapnle  with  tbelegntees,  should  acooaal 
for  hi*  whole  ettate,  personal  as  well  as  real,  in  tbe  Court  of 
Chancery  in  England,  and  he  has  expressly  directed  in  his  will 
that  this  should  be  done.  It  is  now  eatublished  by  Ibe  opiaioa 
of  English  counsel,  that  tbe  direction  given  to  the  eitcntors  «m 
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TbeGnt  plea  m-iiiiuined  bjrtha  punuEn, 
that  the;  could  not  compel  (h«  der«ndm  to  ■cnrunt  in  Chan, 
(or  for  Iba  panonal  Eilate,  becauia  thej  are  not  within  tfae 
jnnadietimi,  U  remored  by  the  dercoders  tuTinj;  now  £led  a  bill 
for  that  pnrpoae.  Their  seeoiid  plea,  chat  the  defender!  might  at 
mr  time  defaat  tbe  prueeeding,  bj  withdrawing  or  abandoning 
Ibc  bill,  i>  aboremored,  becauae  it  ia  proved  bj  the  opinion  of  coua- 
■ri  tbat  thr  punuen,  bf  filing  ■  bill,  or  by  loni*  other  known 
pmeeaa,  maf  fix  them  in  Cbancerjr,  until  a  decree  la  obtained 
iknx.  On  tbe  grounda  therefore,  both  of  expediency  and  the 
will  oF  the  teitator,  formcrlj  referred  to.  it  aeema  ImperatiTe 
tbal  tbii  proceu  ahould  be  linted,  until  the  accounting  b  Cban- 
toy  ia  brtMigbc  to  •  cloae.  It  la  poaiible  tbat  the  aid  of  Chia 
Court  Dia;  be  af  cerwaidi  requirad  toeufuree  eieculion  of  tbe  de- 


Tbe  pannan  rsclaimed,  and  prsjred  tbe  Coart  to 
npel  the  defeocei,  and  decern  in  terms  of  the  libel, 
or  at  all  eventf  to  remit  to  tbe  Lord  Ordinary,  to 
ordain  tbe  defenders  to  lodge  an  acoonnt  of  their  in- 
(romiaiioiK  with  the  peraonal  eaiate,  and  witb  the 
rents  of  tbe  real  estate,  and  thereafter  to  proceed  in 
the  caoM  a«  ahonld  seem  jtut. 

The  Court  adhered. 

Rnt  DJTinoii. — Lord  Ordinary,  Cortbooae.— ..<cf.  Dean  of 
Faculty  (Hope)  ti  Whigham  ;  Thomaa  Rankon,  S.  S.  C  AgenC 
>~.^U.  Maraball ;  Tod  &  Romanea,  W.S.,  AgenU.— Mr  Bell, 
Oerk,— LG.ai 


nth  June  1834. 
No.  350. — Patrick  Miller,  Puriutr,  v.  Major 

William  Millsr  &  Others,  Defendert, 
Provisiona  to  Children — Marriage  Contract — ConitmctiDn — 
Ctame — Afatherhmimigraitttd  cfrMiiijirDnnoiia,  pi^Uc  at 
kit  dtalk,  le  iif  goungtr  eiiUren  and  granilellildrtn  ;  and  kan- 
btf  IktreafUr  tocODW  baund,  in  kii  tUiM  isn't  eaiUracI  of  mar- 
riagr,  la  pnwUa  kit  wftolr  etiate  lo  that  wn,  ami  lAa  Mn-mala 
^tke  marriage,  but  uadrr  the  burden  afkit  ( Iki  fatktr'ij  dtbti, 
mad  of  iJka  pratuiaHi  audi  Ay  him  for  ib  j/mngtr  children  and 
gramddiUitn — Held,  I.  That  altheugh  the  filktr  might  nt- 
Hilutc  out  praaiiion  Jor  anolher,  hi  could  nal  make  protiaom 
f»  thi  younger  ehlldre*  and  grandchildren  exceeding  in  amount 
tkoie  which  ke  had  made  Jer  them  prior  Id  the  doll  of  Ike  ■nor' 
riage  contrael,ner  eoiM  ht  indireclli/  mrarge  tkeie  protiiiant, 
tt  retailing  deedi  of  mtn'afton  vkith  he  had  eteeuted  before  the 
marriage  eantracl,  and  holding  aritanett  akich  had  been  im- 
/mled  pro  taato  of  then  previtiont,  no!  u  pofmenli  in  pari 

Vurtef.  but  at  giftt  iade;iendenS  of  Ikem //.    That  advtalta 

Mad;  ii/  Ike  fi^ker  nbtejuenl  la  the  conlrael,  or  engageatenli 
come  under  bji  him  lo  third  parliei  for  hit  yovnger  ekildren, 
prettnble  during  jlii  life  (though  Iheie  eigngemenlt  wrra  not  du- 
ehtrged  rill  afler  hit  deathj,  nui  being  of  the  nature  of  perma- 
wHf  proaiMioni  Jbr  the  gaitnger  chilUrea,  could  not  be  coniider. 
edai  im  extiaelion  or  tatif faction  of  the  pronlnom  made  fbr  them 
prtviautlB  the  marriage  conlract. — III.  Thai  the  father  kaaing, 
ttiitejuenl  le  Ike  ovirriage  contract,  gran'til,  and  ^lenaardi 
paid  a  bond  far  behoof  of  one  of  Mi  j/ounger  children,  and  taken 
a  iitekarft  lethal  chiliei  pronitioni  10  Ihe  ettenl  of  Ihe  turn  m 
Ik  bond,  Ihejalher  might  giae  up  or  annuJ  thii  diicharge,  and 
hold  Ihe  contenli  of  the  baad  a  gifi  inter  vivos  la  the  child,  » 
aiHM  lo  impuU  Ike  Mne  pro  lanio  if  that  childi  prooiiitai. 

In  May  1790,  the  late  Mr  Miller,  of  Dalawinton, 
exeeoted  a  triut-deed  and  aettlement,  by  which  he 
eonreycd  bia  estate  and  effi-cta  to  (be  pttrsoer,  his 
eldest  son,  and  tlie  heirs  of  his  body,  tnbjeBt  to  cer- 
tain provisions  in  fnTour  nf  the  gnuiter  ■  younger 
children,  to  take  effect  un  his  donth,  and,  inter  alia,  a 
prorition  in  faroar  of  the  defender,  Major  Miller,  of 


£7000  (over  and  above  £i»20  previonsly  pud  for  hid 
commissioD).  In  January  180S,  the  granter  executed 
a  deed  of  alteration  of  the  settlement  of  1790,  by 
which  he  declared,  inter  aUa,  that  the  said  prorision 


paid  for  commiision*  (£3000),  and  £1000  borrowed  for 
him,  at^  two  legaciea  of  £1000  each,  hrreaf^i  bequeathed  to 
bil  two  cbildran,  make  £10,000  Sterling." 

Farther,  by  a  oodidl  annexed  to  said  deed  of  alter- 
ation, dated  6tb  Jane  1B03,  tbe  grantor,  on  tbe  nar- 
rative tbat  he  bad  parcbaied  for  the  Major  a  majority 
in  the  Blaes,  for  which  he  had  paid  £1100,  restricted 
the  provision  of  £4000,  already  lettled  on  him,  to 
£2900,  and  tbe  granter  declared  his  estates  disbur- 
dened of  tbe  said  £1100.  In  substance,  the  provisioni 
made  by  the  grantor  by  the  foresaid  deeds,  for  his 
yonnger  children,  four  in  number,  including  proviaioat 
to  tbeir  respective  families,  amounled  to  £10,000  to 
each  family. 

By  contract  of  marriage  between  the  pursuer  and 
tbe  late  Miaa  Martha  Gumming,  dated  5th  October 
1804,  to  wbich  the  late  Mr  Miller,  the  pnrsoer'a  fa- 
ther, was  a  party,  tbe  latter  bound  himself  to  provide 
and  dispone,  heritably  and  irredeemably,  the  lands  of 
Dalswinton  and  others ; 

"  aa  aliio  all  other  lands  and  brritagea,  aa  well  aa  all  debts  and 
aumi  of  money  aiid  estate,  real  and  peraonal,  that  may  belong  lo 
him  at  bia  death,  to  and  in  favour  of  the  laid  Patrick  Miller, 
junior,  and  the  heira-niale  of  big  body  of  tbig  pregent  marriage  ; 
whom  failing,  the  heire-tnale  of  any  aubiequent  marriage  ;  whom 
failing,  to  the  hein  whatsoever  of  the  body  of  the  aaid  Patrick 
Miller,  junior,  of  thii  present  marriage ;  whom  failing,  to  tbe 
song  and  daugbten  of  Mr  Miller  leriaiim;  whom  failing,  to  the 
beira  and  asaigneea  whatsoever  of  the  said  Patrick  Miller,  junior, 
with  and  under  tbe  burden  alwiyi,  however,  of  the  debts  of  tbe 
said  Petri  A  Miller,  and  prufisions  made  by  him  for  bis  younger 
children  and  grandchildren  ;  the  eldest  beir-female  secluding 
heirn-poitioners,  and  succeeding  always  without  diviiion.' 

Some  years  after  the  pursuer's  marriage,  his  late 
father  made  sundry  large  additional  provisions  in  fa- 
Tour  of  Major  Miller  and  hi*  other  younger  children, 
and  also  in  fitvour  of  the  children  of  Major  Miller, 
both  by  a  6rat  and  second  marriage,  and  of  the  graot- 
er's  other  grandchildren.  Tbe  additional  proviaion* 
to  tbe  defender.  Major  Miller,  were  declared  lo  be 
payable  at  tfae  first  term  of  Wbitiunday  or  Martin- 
mas after  tbe  granter's  death,  and  to  be  over  and 
above  all  advances  made,  or  engagements  come  under, 
by  him  on  Major  Miller's  account ;  and  that  no  ac- 
knowledgements, discharges,  or  (rther  documents 
granted  by  Major  Millt-r,  sboald  have  tbe  effect  of 
depriving  him  thereofi  and  that  the  bonds  of  provi- 
sion were  delivered  as  absolute  and  irrevocable  deeds. 

By  truat-dtspoaition  and  settlement,  dated  29tb 
July  1815,  tbe  late  Mr  Miller  disponed  hii  whole 
estates,  heritable  and  moveable,  to  John  Clerk,  Esq., 
and  others,  as  trustees,  for  tbe  purpose,  inter  alia,  of 
paying  tbe  provisions,  legacies,  and  donations  made 
in  favour  ot  his  children,  grandchildren  and  others, 
and  of  discharging  the  younger  children  of  all  the 
payments  or  advances  made  for  them,  both  prior  and 
■nbaequent  to  6th  January  1B03,  the  date  of  bis  deed 
of  alteration,  and  entered  tt>  tbeir  debit  ia  his  books, 


THE  SCOTTISH  SVRlST. 


declkrinr  that  tbe  ronclien  thereof  are  eincelled  Md 
delivered  np,  and  that  the  ume  >hoaId  not  be  held  as 
deductions  from  their  proTiiions  bv  hii  laid  deed  of 
■ettlement.  And  after  fuifillinsr  the  other  parpoies 
of  the  trust,  the  trustees  were  directed  to  make  orer 
the  residue  of  the  tnut-estats  to  the  pursuer  and  hit 

The  late  Mr  Miller  died  in  December  1815,  and  in 
April  1816,  the  pursuer  brought  tbe  prenent  actibn  of 
reduction  of  the  rarioui  pro*iiioni  and  settlements 

S ranted  hf  Mr  Miller  in  favour  of  his  yonnger  chil- 
ren  and  grandchildren  sobsequent  to  October  1804i, 
tbe  date  of  the  pursuer's  contract  of  marrlBge,  as  hav- 
ing been  granted  in  defraad  and  contravention  of  that 
contract,  and  (o  hare  it  foond  and  declared  that  the 
provisions  granted  to  the  yonnger  children  and  grand- 
children prior  to  October  180^  under  deduction  of 
all  advances  made  to,  and  obligations  come  under  for 
tbe  said  children  and  grandchildren  respectively.  Form- 
ed the  only  good  and  available  provisions  exigible  by 
tbe  said  younmr  children. and  grandchildren. 

After  GonsiderBhle  procedure,  Lord  Allosray,  Ordi- 
nary, on  I8th  February  1817,  pronounced  the  follow- 
ing interlocutor: 

"  The  Lord  Ordinary  having  eoniidered  the  mutusl  memo- 
rial! for  the  parlies,  tngelher  with  Ihe  whole  proreti  and  pro- 
ductions. Finds,  Prima,  That  in  the  contrscl  of  nuurlaee  betwixt 
the  pursuer  and  Min  Martha  Gumming,  and  to  which  tbe  lata 
Mr  Patrick  Miller  of  Dalswinlan,  the  pursuer's  filfaer,  wsi  a 
party,  his  fdtber  came  under  sevenJ  most  onerous  obligationa, 
vis.,  lit.  To  pay  ;£800  of  jointure  tu  Miia  Cumming,  if  she 
should  aurvive  the  pursuer,  to  be  restricted  in  the  events  therein 
mentioned  ;  2ifJy,  To  pay  an  annuity  of  £500  to  the  pursuer 
during  all  tbe  days  of  his  life ;  and  3dlg,  To  mske  over  and  dis- 
pone, heritably  and  Irredeeiosbly,  not  only  all  and  whole  tbe 
Isndi  of  Dalswinton,  but  alto  all  other  lands  and  heritages,  as 
well  as  all  debts,  sums  of  money,  and  eatatea,  real  and  personal, 
that  might  belong  to  him  at  hii  deaib,  toand  in  favour  of  Patrirk 
Miller,  the  pursuer,  and  the  heirs-male  of  his  body  of  the  pre- 
sent marriage  ;  whom  failing,  the  heirs-male  of  any  subsequent 
marriage  i  whom  failing  to  heira  whatsoever  of  his  body  of  the 
present  marriage  t  and  tbin  the  contract  contains  a  destination 
to  tbe  other  sons  and  daughters  of  the  gianter  in  tbeir  order,  and 
under  the  burden  aliray*,  however,  of  tbe  debts  of  the  ssid  Pat- 
rick Miller,  senior,  and  proilsiona  made  by  him  for  bis  younger 
children  and  grandchildren;  and  4lkly,  The  asid  Patrick  Miller, 
senior,  binds  and  obliges  bim  and  bis  foresaids  to  ejteculc  all  writs 
■nd  deeds  requintc  for  earning  tbe  seid  oUigation  npon  him 
into  execution  ;  and  the  deed  alio  contains  obligation*  upon  the 
pursuer,  in  the  event  of  his  father's  death,  to  infeft  snd  seise  bis 
wife  in  tbe  foresaid  annuity  in  the  lands  of  Dalswinton  and 
other*,  snd  to  make  payment  of  certain  provisions  to  younger' 
children,  other  than  the  heir  of  tnanisga  succeeding  to  the  lands 
of  Dalswinton  :  Sieundo,  Finda,  tbst  in  terms  of  his  obligxtion, 
granted  nemimtiim  to  his  eldest  son,  the  late  Mr  Miller  was 
bou[id  to  leave  the  estate  of  Dalswinton,  snd  his  other  property, 
to  him  end  the  heirs  of  that  tnanisge,  snd  tbat  this  obligation 
could  not  be  defeated  by  any  gratuitnus  deed  whatever:  Tirtio, 
Finds,  that  as  these  estate*  wer«  conveyed  under  tbe  clause  be- 
fore recited,  hardening  them  with  the  debts  of  Mr  Miller,  snd 
with  proviajons  mode  by  bim  for  his  younger  children  and  grand- 
children, he  might,  in  virtue  of  tbat  relcrvation.  have  granted  liberal 
proviaions  to  his  younger  children  andgrBndehLldreD,irf^r  snd  rea- 
sonable ptoviaiuna  had  not  previously  been  made  ;  but  finds,  thst 
thii  reservation  could  not  entitle  Mr  Miller  to  defoit  and  render 
■Itogelher  useless  the  ptrvions  obligation  be  bsd  come  under,  by 
gratuiloosandexorhltsnt  proviiionsin  favour  of  his  younger  chil- 
dren snd  grandchildren:  QhoWu,  Kinds,  that  it  ii'esprensly 
alleged  by  the  pursuer,  that  even  supposing  the  estate  of  Dal- 
swinloo  bad  been  sold  st  the  upiel  price  at  wfaicb  it  was  lately 
exposed,  being  ^£140,000,  snd  sccording  to  tbe  vslualion  put 


upon  tbe  other  fmds,  instead  Iif  any  paR  of  the  estate  reiBalB- 
Ing  to  tbe  eldest  son,  there  was  a  deficiency  of  no  Im*  thaa 
£19,000  for  the  payment  of  hia  debts,  and  provisions  to  his 
youngercbildren,  the  smount  of  bis  debts  being  £90,501, 12.  S., 
and  tbe  provisions  to  bis  younger  children  aud  grai>defaildteii 
£86,500 :  Q»jaf(>,  Find*  that  the  amount  of  these  provisions, 
in  so  lar  as  they  exceed  reasonMe  and  proper  provisions,  grant- 
ed posteiior  to  tbe  eootrset  of  msrrisge,  nnst  be  rednixd  as 
grstuitons  snd  exorbitant,  as  grsnted  eoniraJUeM  la^utamm  nup- 
■io/imn :  Serto,  Find*  tbat  altbough,  in  the  circumstanoes  of  this 
esse,  thereseems  tobe  dearly  sn  excess  in  the  provisions  to  tbe 
younger  children,  yet  it  seems  diScnlt  to  ascertain  the  amount  of 
tbst  excess  nntil  tbe  value  of  tbe  eststes,  snd  other  property  by 
tbe  late  Mr  Miller,  can  be  ascertained,  especially  as  tbe  patties 
'  differ  so  materially  with  regard  to  the  value  of  diat  property: 
Optimo,  Finds,  tbat  anydebts  by  tbe  Ute  Mr  Milter  eame  under 
an  oUigaiioB  to  |iay  for  bis  sons  to  tbird  parrin,  slibongb  effee, 
ttlst  as  debts  against  the  father,  must  be  still  held  as  provisions 
paid  on  account  of  his  sons,  and  accordingly,  must  be  taken  im 
eoatpulo  of  Ihe  sums  claimed  by  them  :  (Jclaro,  Finds  that  the 
bond  granted  by  Mr  Miller  to  Claud  Russell,  u  trustee  far  the 
creditors  of  Mr  Thomas  Hamilton  Miller,  which  the  Lord  Or. 
dinary  hat  found  to  be  so  effectual  bond,  iguai  be  betd  as  so  n- 
tioction  pn  lanto  of  bis  provisions,  exclusive  of  those  settled 
upon  his  wife  and  children  by  Ihe  contract  of  marriage,  to  which 
his  father  was  a  psrty:  Appoints  each  party  to  give  in  a  eoa- 
detcendence,  in  terms  of  Act  of  Sederunt,  stating  in  Atjrt 
place,  the  irtole  auma  drawn  by  tbe  different  younger  ehilaren 
snd  grandchildren  from  their  Ailber's  funds;  3d,  Tbe  sums  pro- 
vided to  them  by  the  different  deeds;  snd  3d,  'The  value  of  lb* 
whole  of  Mr  Miller's  estste,  reel  and  person^  and  tbe  poandt 
upon  wbich  the  calculations  of  that  value  proceed.* 

This  interloetitor  was  brought  under  the  review  of 
the  Court  by  petitions  for  both  parties ;  aod  on  adviaiar 
them,  with  memorials,  and  a  report  by  Mr  Rntael( 
accountant,  the  fallowing  interlocutor  waa  proBoniiced 
on  lOtb  February  1818: 

"  The  Lords  having  resumed  conslderstioa  of  tbe  natssl 
reclaiming  petitions  for  Patrick  Miller,  and  for  William  sod 
Thomsa  MiUer  snd  otben,  sod  hsving  advised  tbe  same,  with 
the  memorials  for  the  said  patties,  and  report  by  Mr  Claud  Bussell, 
they  find,  that  the  srversl  provisions  msde  by  tbe  late  Psirick 
Miller  for  hit  several  younger  children,  before  tbe  date  of  lb* 
pursuer's  contract  of  msrriags  offith  October  1804,  were  swi* 
able  and  adequate,  sod  that,  in  the  whole  drcunislances  of  the 
stats  of  the  ssid  Pstrick  Miller's  affurs  sad  fortune,  sfter  tbe 
date  of  the  said  contrsrt  sod  down  lo  tbe  lime  of  his  destfa,it 
wssnot  competent  for  him  to  make  any  addition  to  the  asid  profi- 
sion* :  Remit  to  tbe  Lord  Urdinsrv,  to  inquire  bow  far  pay. 
menu  msde  by  the  asid  Patrick  Miller,  to  tbe  seversl  defeuden^ 
or  advances  made  by  him  to  them,  or  on  their  sc(M>unt,  befora 
the  date  of  tbe  said  contract  ef  marriage,  and  more  especiallf, 
bow  far  such  advances  or  payments  made  lo  them,  or  on  tbeit 
account,  before  their  furisfamiliation  respectively,  ore  or  src  oot  lo 
be  impiued  in  extinction  of  their  ssid  provisions  ;  and,  with  tbess 
sddiltons  and  variations,  adhere  to  the  Lord  Ordinary's  Interlo- 
cutor reclaimed  against," 

The  defenders  appealed  to  tbe  Houie  of  Lords,  and 
the  following  judgment  waa  proDOunced  oti  30th  July 
1822: 

"  The  Lords  Spiritust  snd  Temporsl,  in  ParlianeDt  aasemUcd, 
I^nd,  that  by  tht  provisions  contained  in  the  eontrael  of  the  5lb 
October  I804,entered  into  by  Ihe  late  Patrick  Miller,  decetttd, 
on  the  marriage  of  bis  eldest  son,  the  Tespondeiit,Patrie'k  Hillst, 
be  btiuad  and  obliged  faimself,  his  heirs  and  suFCCSton,  10  plO> 
vide,  secure,  and  dispone  and  make  over,  heritably  and  irrs- 
deemsbly.  the  estate  of  Dalswinton.  and  his  whole  ether  estate, 
resi  and  personal,  that  might  belong  to  him  at  Ihe  time  of  hit 
denth,  under  burden  always  of  tbe  debts  of  Ike  ssid  Pstridi 
Miilcr,  the  father,  and  provisiana  made  by  him  for  hia  younfcc 
children  snd  grandchildren;  and  find  thai  tbe  exceplioH  cos. 
tained  in  the  said  msrriage  contract,  of  provisions  mads  by  hM 
for  hit  younger  children  sod  grandchlUrea,  cnigbt  not  to  bs 
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roniirued  to  eat  end  toenible  Um,  bf  gratnitoui  provialona  In 
TavDur  of  hii  jaunger  childrea  snd  grnndcbildren,  to  defeiit  tbt 
intent  of  the  uid  marriige  contnct,  with  re«pect  10  tbe  prori- 
lioni  Iberebr  iiilended  to  be  made  in  f*n>ur  of  tbe  refpondent 
PUriclc  Miller,  and  bit  wife  «iid  children  ;  but  find  that,  inu- 
much  u  the  praTiiiona  made  by  tbe  raid  Patrick  Miller,  for  hii 
fouoger  efaildren  and  grandcbildrpn,  by  deeda  executed  prerioua 
to  the  uid  marriage  contract  of  the  SCh  of  October  1804,  were 
made  lo  lake  effect  only  on  bia  death,  tbe  aame  were  not  in  their 
iiittire  proriaiona  for  hii  aaid  children  and  |;randchildreii  during 
hit  life  ;  and  that  therefore  anf  gifta  or  paymenla  of  nionejr  i;i*ei> 
ur  made  by  him,  to  or  torauch  younger  children  or  grandchildren. 
In  hii  lifetime,  which  were  not  in  (he  nature  of  permanent  pro- 
iriiiona  for  them,  ought  not  to  be  conaidered  ai  in  extinction  or 
Miifaction  of  tbe  proTi&ioni  ao  made  for  tbem  prerioua  lo  the 
aaid  mariage  contract  of  the  5lh  of  October  1B04,  and  intended 
to  lake  effect  on  bia  death  :  But  And,  that  tbe  acveral  provitioni 
made  by  the  aaid  Patrick  Miller,  deceaaed,  for  hla  cliildren  and 
grandchildren,  by  deeda  executed  after  tbe  aaid  marriage  contract 
of  tbe  fitb  of  October  ilK)4,  ought  to  be  considered  aa  in  fraud 
of  tbe  aaid  mairiage  contract,  ao  faraa  they  exceed  the  proriaiona 
made  for  aucfa  younger  children  and  grandchildren  reapeclirelj, 
by  deeda  executed  before  the  date  of  the  aaid  marriage  contract, 
aad  10  far  aa  aueb  children  or  grandchildren  are  reiperlirely  in- 
tereated  therein,  except  ao  far  aa  any  proviiioni  ao  made  for 
torb  grandcbildten  may  be  deemed  to  hare  been  aubatiluled  in 
lien  of  proriaiona  made  for  their  reapectire  parvnta  before  the 
date  of  the  aaid  nurriage  contract :  But  that  tbe  aame,  aO  far  ai 
tbe  aame  ought  not  to  be  coniidered  aa  in  fraud  of  tbe  aaid 
marriaije  contract,  ought  to  be  conaidered  aa  in  latiafaction,  or 
in  part  aatiafaction  of  tbe  proriaiona  iiiad«  for  aaeh  younger 
children  and  grandchildren,  by  deeda  executed  before  tbe  date 
of  the  aaid  marriage  contract,  according  to  the  nature  and  amount 
of  the  prorisiona  ao  made  alter  the  data  of  tbe  laid  matriage 
contract:  And  the  Lorda  farther  find,  that  the  obllgatioiu  irhicb 
the  aaid  Patrick  MilkT,  deceaaed,  entered  into  after  the  date  of 
the  aaid  marriage  contract,  for  the  benefit  ol  any  of  bia  children, 
for  mtuabl,!  consideralioni,  although  effectual  aa  debta  igainit 
Uie  eilate  of  the  laid  Patrick  Miller,  deceaied,  ouKht  to  be  cork- 
aidered  aa  proriaiona  for  aucb  children,  and  taken  tn  computa  of 
the  aum>  claimed  by  them  respectirely,  under  tbe  proriaiona 
made  for  themreapectivelyby  deedseMcutedby  tbe  aaid  Patrick 
MilW,  deceaaed.  before  or  after  the  dale  of  the  laid  marriage  con- 
tract of  the  5th  of  October  1804.  And  it  ia  ordered  that,  aubject  to 
thnie  Gndinga,  the  cauie  be  remitted  back  to  the  Court  of  Sea- 
lion  in  Scotland,  to  reriei*  the  serenil  interlocutora  complained 
of  in  the  amid  appeal,  and  to  do  therein  aa  ihalt  be  conaialent 
with  theae  Sndinga,  and  aa  ahall  be  juat." 

Thi*  judgment  was  applied  bf  tha  Court  in  tbe 
Diiial  form  J  and  tbe  came  <ru  remitted  to  Lord  Alio- 
wajr,  who,  after  some  diicuiiioii,  pronounced  tiie  fol- 
lowing interlocutor  on  llth  March  1824: 

"  The  Lord  Ordinary  baring  conaidered  tbia  petition  for 
Patrick  Milter,  Eiq.,  ti^etber  with  the  minutei  for  the  parliea, 
and  tbe  whole  proceii,  Fiuda,  that  by  the  decixion  of  the  Huuae 
of  Lorda,  it  muit  be  beld,  Prima,  That  all  the  pniriaiani  made 
t?  Mr  MiU>!r  after  the  5tli  October  IE04,  muil  be  conaidered 
aa  in  /rauiUm  of  tbe  marriage  contract.  In  ao  far  aa  they  eueed 
tbe  proviiiant  firerioualy  made,  except  in  ao  far  ai  lucb  provi. 
liont  ate  ntade  in  farour  of  grmndchildren,  wbicb  may  be  deemed 
to  have  been  made  in  lieu  of  proriaooi  for  their  reaperlire  parenti 
before  the  date  of  the  marriage  contcscl.  Seeunilo,  That  the  iiib- 
aequent  proriiioni  after  the  Alb  October  1804,  are  to  be  held 
Bi  in  aaltafiction,  or  in  part  satiifaction  of  the  proriaiona  made 
for  Mr  Miller'i  children  or  grandchildren,  by  deeda  executed 
before  the  date  of  the  contract,  and  that  any  soma  paid  to  third 
partiea,  or  obligationa  granted  ifaem  for  behoof  of  the  aaid  chil- 
dren and  grandchildren,  and  which  are  held  aa  effertual  debia 
againat  the  aatale,  muit  be  imputed  ;to  tanlo  of  the  proriiioni 
lo  nhich  the  defenderi  would  bare  been  entitled  aa  made  pre- 
viona  to  the  date  of  the  contract  of  marriage.  Tolio,  That,  in 
ai  much  11  the  proriaiona  made  by  the  MJd  Patrick  Miller  for 
hi)  yuun^r  chitdruii  and  grandchildren,  by  deeda  eiei' tiled  pie- 
viouii  to  the  cuntiact  of  marriage,  were  made  to  take  effect  only 


OB  faia  death,  tbe  Mine  were  not  in  their  nature  pcoriiioM  for 
the  children  and  grandchildren  during  bia  life ;  and  that  there- 
fore any  gifta  or  paymenta  of  money  giren  or  made  by  him  lo 
or  for  aiich  younger  children  or  grandchildren,  which  were 
not  in  the  nature  of  permanent  proriaiona  for  them,  ought  not 
to  be  conaidered  as  in  extinction  or  aatiafaction  of  tbe  pro- 
riaiona ao  made  for  tbem  preriuua  to  the  aaid  marriage  contract 
oftbeAth  October  180*,  and  intended  to  lake  effect  On  bia  death  : 
Tberelore,  rcmita  to  Mr  Chartea  Ferrier,  aecountBnt(  Mr  Rtuiell, 
who  prepared  a  atate  to  the  Court,  now  acting  as  Iruaiee  for  one 
of  the  lon>),  to  make  up  a  state  applicable  to  all  tbe  defenders,  ac- 
cording to  the  judgment  of  tbe  House  of  Lords:  And  with  regard 
to  the  commlsalaii  in  the  army  purchased  for  bia  ion,  and  for 
wbicb  the  father  took  an  obligation  from  bia  eon,  Findi  that  it 
mast  be  held  aa  a  permanent  pruviaion,  and  ii  tuch,  must  be  de- 
ducted from  the  proriaiona  made  prior  to  tbe  contract  of  mar- 
riage." 

The  consideration  of  the  price  of  the  eommiaaions 
paid  hy  the  late  Mr  Miller  fur  the  defender  Major 
William  MilW,  wm,  by  a  subsequent  interlocutor, 
superseded  till  the  report  of  the  accountant  should  be 
giren  in.  The  report  having  beeti  lodged,  the  cause 
was  debated  before  Lord  Meadowbank,  Ordinary,  in 
nlace  of  Lord  Alloway,  and  on  2d  June  1U29,  tbe  fol- 
lowing interlocutor  was  pronounced : 

"  The  Lord  Ordinary  baring  heard  parties'  procnratora.  Finds, 
that  In  terms  of  Ibe  remit  of  tbe  Houae  of  Lorda,  tbe  amount 
of  the  proriaiona  granted  by  the  late  Patrick  Miller  in  farour 
of  bia  younger  children,  defendera,  muat  be  ataled  aa  tbey  itood 
by  the  deeda  of  pnirision  executed  by  him  in  their  farour,  prior 
to  the  dale  of  the  purauer'a  contract  of  marriage  on  5th  October 
1804,  lul^ect  to  deduction  of  such  paymenta  aa  were  of  the 
nsture  of  permanent  proriaiona  made  to  aucb  children,  and  of 
oneruui  obligations  come  under  by  the  aaid  Patrick  Miller,  lenior, 
on  their  aciwunt,  to  third  partiea,  and  paid  by  hii  truitees  luhae- 
quent  to  bia  death:  Finds  that  tbe  amount  of  tbe  proti^iiona 
thus  due  to  the  defender  Mtgor  Miller,  u  £2900,  aubject  to  de- 
dui'tion  of  the  following  auma  and  obligations  paid  and  come 
under  by  bia  father,  on  hii  account,  and  aincepaid  byhii  truiteei, 
ril.  £9[2,  ]-2s.,  conlained  in  three  billi  accepted  by  him,  and 
indorsed  to  his  father;  £U4,  12.  7.  of  expenaea  paid  to  William 
Hyslop,  as  speciBed  in  tbe  accountant's  report ;  also  tbe  sum  of 
£600,  contained  in  a  bond  granted  by  the  late  Patrii-k  Miller  on 
on  his  account  to  the  Ute  Alexander  Keith,  E>q.  of  Ravelaton ; 
and  £300  of  a  debt  to  John  Hulton,  manufacturer  in  Dumfries, 
both  of  which  laat  debIa  were  paid  by  the  said  Patrick  Miller'a 
truateea  after  bis  death  ;  with  interest  of  tbe  whole  of  Ibe  abura 
•ami  from  tbe  time  the  principal  sum  became  due,  and  till  paid ': 
Repels  the  claim  of  Vf  illlam  Henry  Miller  and  others,  the  chil- 
dren of  the  aaid  Major  Miller  by  hit  aecond  marriage,  for  the 
aum  of  £3000  settled  on  them  by  the  laid  Patrick  Milter,  aenior, 
except  in  to  far  aa  there  may  be  any  balance  remaining  of  their 
fatber'aproviaion.afler  deducting  tbe  auma  before  specilied:  Findf, 
thattheamountof  theprorisionsduetolbe  defender,  Thomas  Ha- 
milton Miller,  ia  £8500,  subject  lo  deduction  of  thesum  of  £7000 
and  interest  Cnrreaponding  thereto,  contained  in  Ibe  bond  granted 
by  tbe  late  Patrick  Miller  to  Claud  Kuasell,  accountant  in  Edin- 
burgh, aa  trnitee  for  the  credilon  of  the  aaid  Tbomaa  Hamilton 
Miller:  Finda  that  ibe  said  Thomas  Hamilton  Miller  and  his 
children  are  not  entitled  tu  claim  and  rank  as  creditors  to  the  laid 
Patrick  Milter,  senior,  for  the  sum  of  £5000  contained  in  aaid 
Thomas  Hamilton  Miller'a  contract  of  marriage  with  Misa  Ram, 
to  a  greater  extent  than  may  remain  due  of  the  said  Thomas 
Miller'a  pruviaion  of  £8500,  after  deducting  aaid  bond  for£700a 
to  Mi  RuBsell :  Findii  ihai  ihe  amount  of  the  proriaion  due  to 
the  Lady  Erakine  ia  £10,000,  subject  to  deduction  of  the  sum 
of  £IOlU  paid  to  her,  and  discharged  in  her  contract  of  marriage; 
as  also  of  the  aum  of  £4000,  piid  by  the  late  Mr  Miller  to  ber 
husband,  in  lermi  of  the  oblig^tiun  in  their  contract  of  marriage, 
wilb  iniercsl  corresponding  therein  :  Finda  that  the  amount  uf 
the  proriuon  due  to  the  defender  Mrs  Jonel,  is  £10,000,  subject 
In  deductiun  of  tbe  turn  of  £.%0  paid  on  occiiion  of  her  marriage, 
and  her  interest  correipondiiig  thereto,  and  deoeroi:   Remlti  to 
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tb«  snoanhnt  lo  prepire  a  state  ai  betwiit  tbne  pkitle*.  on 
thtnt  principira,  ■lid  to  report  quam  prirmnt  tbereon  to  tbs 
Lord  UrdinurjF.'* 

On  adriKing  n  reclaiming  note  for  the  dafenders,  on 
8th  December  1829,  the  Court  remitted  the  whole 
cauae  tu  Lord  Corehouao,  Ordinary,  who,  on  ISth 
Febraary  IS.'iS,  reported  tlie  aume  on  cRsei  to  the 
Court.  The  cau«e  having  been  ag^nin  remitted  to  hia 
Lordihip.  he,  on  tBth  January  1834,  prunouQced  the 
following  interluculor  and  note: — 

"  Tbe  Lord  OrdiriBry  hnvinR  considered  the  judgment  of  the 
Hoaw  of  Lords,  dated  the  3Uth  of  Jul;  IB'2-2,  the  remit  from 
tha  Court,  dated  the  Ulh  of  Norrinber  i833,  and  the  whole 
proccfB.  and  hni'iiitt  hrarit  eoun*e1  for  the  punuer  and  the  defan- 
der,  Major  Williatn  Milter.  Find*,  thai  the  proviuona  made  li; 
the  late  Patrick  Milter  of  Daliffinlon  in  favout  of  thedefetider, 
Mnjor  WillUm  Miller,  b;  deed*  in  furra  at  the  date  of  ihe  pur- 
Buer'i  marringe  coritract  in  October  1B04,  amounted  to  f  29U0. 
eicloaive  oftlic  num  prorided  to  the  fhildren  of  Major  Miller'* 
firat  marriaKe  :  Findi.,  that  the  rtui  Palrick  Miller  wai  not  en. 
titled  to  enlarge  that  proviaion  of  X2900  after  the  execution  of 
the  puriuer's  marriage  contract,  either  bj  gmnling  addilioiial  pro- 
naionito  take  effect  at  bU  death,  to' the  uid  Major  William 
Miller,  or  by  rimlliiit;  the  revocation  and  reatriclion,  contained 
in  hiaaelllemeiil  of  6th  January  1803,  and  the  codicil  annexed 
toit  oftbeSlh  Junein  the  same  year  :  Finda,  that  the  tliree 
bills  accepted  by  Major  Miller  in  farour  of  the  pursuer,  and  in- 
dorsed by  the  pursuer  to  hit  father,  the  tale  Patrick  Miller, 
■mounting  to  X9I2,  I.  2..  and  the  coiilenta  of  which,  u  ia  al- 
leged, were  adraneed  by  tbe  tate  Patrick  Millerto  Major  Miller, 
the  expenses  in  the  action  at  Hyslop's  instance  againat  Major 
Miller,  for  which  the  laie  Patrick  Miller  became  caution,  and 
which  were  paid  by  his  Irusteea,  and  the  sum  of  .£300,  for  which 
Patrick  Milier  became  bound,  on  account  of  Major  Miller,  to 
John  Hutton  in  Dumfries,  are  to  be  conaidered  aa  gifts  made  by 
bim  in  hia  lifelime,  lo  or  for  Major  Miller,  and  not  ai  in  their 
nature  permanent  proriiioni ;  and  tbereCore  they  are  not  to  be 
imputed  In  exlinciion  or  satisfaction  uf  tbealmve  mentioned  xoia 
of  ££900,  or  any  part  oFil;  and  with  regard  to  the  bond  for 
£800,  granted  by  the  said  Patrick  Miller  to  the  late  Alexander 
Keith  of  Rjiveliton,  in  reipect  no  lalisfactory  explanation  has 
been  given  on  what  account  that  bond  was  granted,  or  in  what 
manner  ita  contents  were  app]ied,-_allowa  the  parties  to  give 
in  minutes  on  the  subject,  reserving  all  qneiiions  respecting  the 

froviaions  to  Mr  Hamilton  Miller,  until  he,  or  the  irusiera  for 
Is  credilori,  hare  an  opportunity  of  being  beard  thereon  before 
the  Lord  Ordinary,  in  terms  of  the  interlocutor  of  the  De- 
cember last ;  and  Farther,  reaerving  all  qoettions  which  may  arise 
among  the  younger  children  and  the  grandchildren  of  tbe  said 
Patrick  Miller,  or  those  in  their  rights,  to  be  tried  in  the  inat- 
tiplepolnding  now  in  dependence,  or  in  any  other  competent 

"  A'ote.— When  a  father  beeomes  a  party  to  the  marriage  con- 
tract of  bis  eldest  son,  and  binds  himself  lo  provide  bis  estate  to 
that  son,  and  the  heir  oF  Ihe  marriage,  it  ia  lettledlaw,  that,  not- 
withstanding this  obligation,  he  is  entitled  to  make  suitable  and 
■deqnate  pravitjons  For  hia  younger  children,  whether  they  be  of 
■  date  previous  or  subsequent  to  Ihe  contract.  In  Ihe  pursuer's 
Gonlract  of  marriage,  his  father,  the  late  Mr  IHiller,  became  bound 
to  provide  his  whole  estate,  herilabli'  and  moreable,  to  ihe  pur- 
suer and  the  heir-male  of  his  marriage,  with  other  lubitiluliona ; 
but  he  did  so  eipreialy  under  the  burden  of  his  debts,  aii(l  of  tha 
provisions  made  by  bim  for  his  younger  children  and  grandchil- 
dren. Before  (hia  cause  went  ro  Ihe  House  of  Lords,  tbe  Lord 
Ordinary  and  the  Court  appear  to  kave  held,  that  tbe  reserva- 
tion inserted  by  Mr  Miller  in  his  awn  favour,  if  it  did  not  en- 
large, at  least  did  not  restrict  llie  power  wbirh  would  otherwise 
Iiave  belonged  to  him  at  common  law,  but  vras  to  be  considered 
rather  as  a  declaration  of  that  power ;  and,  therefore,  tbey  pro- 
ceeded lo  inquire,  whether  the  provisions  he  had  made  for  his 
yoai^er  children  were  suitable  and  adequate.  In  doing  this,  il 
IS  beUeved  they  did  not  intend  lo  say  that  the  rights  of  the  parties 
were  not  lo  be  governed  by  the  matringe  conicart,  or  that  the 


Court  itself  wai  entitled  to  look  into  tbe  affaira  of  the  fsiker, 
and  to  determine,  not  what  be  had  given,  but  what  he  ought  to 
have  given  to  the  partus.     They  thought  tbey  were  bound,  not- 
withstanding tbe  clause  of  reMrvBl ion,  to  perform  the  duty  wbiuh 
wilbouL  quealion  they  would  have  been  driven  to  perform,  if  Ibsl 
clause  hud  not  been  inserted.     But  in  the  Houseof  Lordsadif- 
ferent  construction  has  been  put  on  Iha  clause  of  reserraiioo, 
and  apparently  on  the  principle  expreim  necenl  am  tipnitt  iw* 
necentt  it  was  held  there  that  tbe  clause  did  operate  as  a  limitv 
tion  of  Mr  Miller's  power*  to  provide  fur  bis  younger  childien 
---'  grandchildren  g  and  though  he  might  have  substituted  oae 
riiiion  for  another,  that  he  could  not  make  proviaiooa  eieeed- 
in  amount  those  which  he  had  made  for  them  prior  to  the  dale 
tbe  marriage  contract.     This  judgment  relieves  the  Coiut 
from  a  difficult  and  Dnpleasant  taak,  which,  in  limilar  cases,  ibcy 
are  generally  ccmpelleo  to  Undertake.     As  between  the  purtoei 
and  Major  Miller,  therefore,  the  first  inquiry  la,  What  weie  the 
proviaiona  made  for  M^or  Miller  prior  lo  the  date  of  the  par- 
auer'a  marriage  contracl? — undentandiug  by  tbe  word  ■  piori- 
sions,'  as  it  is  defined  in  the  judgment,  proviaiona  of  a  perma- 
nent nature,  and  which  were  to  lake  effect  at  the  death  of  Mr 
Miller.   It  appears  from  Mr  Millar's  deeds,  that  he  bad  resolved 
tbat  each  of  hia  younger  children  abould  have  jE10,Oabk  eilbtria 
the  shape  of  advances  during  bis  life,  or  by  mccesuoa  at  lu* 
death.     Accordingl*,  Mr  Miller  had  originally  settled  on  Uqot 
Miller  and  his  family  £901)0,  which,  with  £1000  advanced  !« 
bis  behoof,  nmounts  to  Ibat  sum.     Subsequently,  however,  in 
consequence  of  Farther  advances,  Mr  Miller,  by  hia  deed  of  al- 
teration, in  January  1M13,  and  Ihe  codicil  annexed  to  it  in  June 
following,  restricted   Major   Miller's  provision   (eiduaivc  of 
£2000  to  the  cbildren  oftbe  Major's  first  marriage)  tu  £2900; 
declaring  bis  estate  disburdened  of  all  other  provisions  formerly 
made  for  that  son.     This  waa  Ihe  atale  of  Major  Miller's  pre> 
visions  at  the  date  oftbe  pursuer's  contract  of  marriage,  and  lo 
tbat  sum  alone  he  would  have  been  entitled  if  his  fatluir  bad  died 
the  day  after  tbe  contract.    Now,  it  Is  admitted  tbaj;  in  terms  (^ 
the  judgment  of  tbe  House  of  Lords,  Mr  Milter  could  not  en- 
large that  provision  directly,  by  subsequent  deeds  of  provision 
tu  take  effect  at  his  death,  but  it  i*  coDlended  tbat  he  could  do 
so  indirectly,  by  recalling  the  deeda  of  restriction  whid  be  bad 
executed  before  the  marriage  contiact,  and  by  boldine  the  ad- 
vances to  Major  Miller,  on  aecquQt  of  which  the  reatnetloa  baa 
been  made,  nut  as  paymenta  of  previuua  provisiona,  bat  aa  gifts 
independent  of  tbeip.    It  appeua  to  the  Lotd  Ordinary  tbat  tbl* 
is  not  a  sound  eonsiruction  of  the  judgment  of  the  House  of 
Lords.'    It  is  thought  that  the  provisions,  by  deeds  exeeoled 
previous  to  the  contract  of  marries,  there  mentioned  aa  fixing 
the  limits  of  Mr  Miller's  power,  must  be  held  to  Import  deeds  ot 
provision  which  were  not  only  execMed  before  tbe  maniags 
contract,  but  which  were  in  subeistence  and  in  force  at  ita  date. 
If  £9000  bad  been  originally  provided  to  Huor  Miller,  and  if 
his  fsthei  subsequently,  but  before  tbe  date  of  the  marriage  cesi. 
tract,  had  cancelled,  or  thrown  into  the  fire,  the  deeds  selllil^ 
that  provision,  with  the  exception  of  one  to  theamount  of  £290(^ 
without  assigning  any  reason  for  doing  so,  it  must  have  been  tbat 
sum  of  £2900,  and  not  the  sum  of  £9000  originally  contem- 
plated, wbicb  would  have  formed  tbe  measure  of  Major  Millei*s 
provision  after  the  contract.     But  it  can  make  no  differeoee 
in  the  case,  tbat  bis  father,  inatead  of  cancelling  or  destroying 
the  deeds,  without  assigning  a  reason,  chose  to  revoke  them  loa 
certain  extent,  for  a  very  satisfactory  reaaon,  which  be  did  as- 
sign.    There  would  indeed  have  been  a  difference, — if,  while  be 
allowed  the  deeds  of  provision  for  £0000  to  remain  in  force,  he 
had  merely  debited  Major  Miller  in  bis  books  with  advances  of 
money;  for  such  advances  would  only  have  coattitnted  dcbta, 
wbicb  be  might  afUrwards  have  discharged  or  not  as  he  thought 
&.     But  that  is  not  the  r;ieciei./i»;ii;  the  advances  are  plattd 
to  tbe  Major's  debit,  but  they  are  likewiae  made  tbe  grwind 
in   the  settlement  and  codicil,  1803,  for  tbe  expreaa   reroca- 
tion  to  ttwt  extent  of  the  previous  aettlemetil.     Holding  £^nO 
a*  the  amount  of   Major   Miller's   provision,  which  did   not 
admit  of  enlargement  by   any  deed  subsequent  to   tbe  mar- 
riage coniract,  of  tbe  nature  of  a  permanent   prorraion,  and 
which  waa  not  to  lake  effect  during  his  father^  life,  it  ra- 
mains  to  be  Inquired  wfaetliet  aajr,  or  what  deduction  moat  be 
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Biada  fram  thit  ihd,  on  acLu^t  of  tlie  idiancM  or  Mgagmwat* 
of  Hr  Hitler,  for  Ixboof  of  Mijor  WUrr,  after  tba  date  uf  ths 
eontnct.  And  bere  >l>o  the  Coitn  it  rdicTcd  from  a  difflcaltj 
often  verj  embarniiing  in  liaiilv  c«iei ;  for  It  it  iwnil  to  in- 
quire wbelber  gifti  or  pajoiente  of  monejr,  bjr  the  felber  to  • 
younger  ion,  ibough  renfeiaedljr  made  by  deed*  inter  timit,  end 
taking  eSeet  during  ibe  ^thrr's  Itretimc,  are,  neTeitbelrn,  r»- 
duciblei  w  caiuro  A/rM  lotuiaruM,  on  account  of  nortntaney. 
But  in  tbii  ciae,  tbe  Houm  of  Lordi  hare  found,  that  ■  any 
fifti  or  pafmenU  of  laone^  gi*en  or  made  bj  bim,  to  of  for  hia 
jounger  children,  during  hit  life,  wbfcb  were  not  of  the  oature  of 
permanent  prorwioni  for  them,  oagbt  not  to  be  conaidered  a*  in 
extinction  or  aaiiifaction  of  tbe  prorisioni  made  for  them  pre> 
TiooB  to  tbe  paraver**  contnct  of  marriage,  and  intended  to  take 
effect  on  the  death  of  the  dcccaacd,*  without  anj  refereaee  to 
their  amount  Tbe  fint  deduction  fix  wbich  tbe  parauer  con- 
tend!, is  tbe  sum  of  £913,  1.  2.,  being  tbe  amount  of  three  bill* 
accepted  by  Major  Miller,  in  Cmtoat  of  the  punoer,  and  iadoraed 
bj  the  punuer  to  hii  fHlher.  Holding  the  punuer'a  atatemeot 
to  be  coTTccI,  that  the  amaant  of  theae  bllU  waa  oaid  by  Mr 
Miller  to  the  Mijor,  and  thiit  the  billi  were  retired  by  Mi  MU- 
ler'i  trustee*  after  bia  death,  it  appear*  to  the  Lord  Ordinary 
tfiat  thi*  ium  waa  Dot  of  the  nature  of  a  permanent  provition, 
Ihii.  on  the  contrary,  that  it  wai,  in  the  atricleat  aeoM  »f  Ilie 
words,  a  gift  or  paytsent  of  moDey,  given  or  made  by  bim.  to  or 
for  behoof  of  hi*  aoo,  in  hia  lifetime  i  and.  therefore,  in  lermi  of 
the  judgment  of  tbe  Houae  of  Lordi,  that  It  ought  not  to  be  de- 
ducted.  Tbe  aecond  deduction  claimed  by  the  punuer  i*  for  :eU4, 


Miller,  for  wbieh  hb  falbai 
■ftOM  reaaon,  it  ia  tbou^t  (bat  tbi*  aun  oufbt  mt  to  be  dedneb 
fi.  It  waa  not  of  tbe  nature  of  •  permanenl  prOTition — itwat 
a  gift  to  a  younger  child,  made  by  a  deed  which  took  effect  during 
' '    'iff.     It  ia  true  the  monej'  wai  not  actually  paid  during  Ut 


ruiabed  in  tba  jiidc- 


Iween  protiaiona  and  pita, 
nent.  That  the  banking  o 
ID  the  fonocr  inatance,  were  ^tMonted,  did  iMt  require  Hr 
Miller  to  retire  them  during  hi*  life,  though  they  were  entitled 
to  do  BO,  and  tbe  acddetit  that  Hyalop'a  attlon  waa  not  brought 
to  a  doe*  before  Mr  Miller^  death,  appear,  on  principle,  to  ke 
quite  immatrrial.  In  both  raaca,  t^  benefit  wa*  intended  to  ba 
taken  by  Major  Miller  while  hia  father  lived,  and  before  ba 
could  avail  bimaelf  of  the  praviiion  made  fur  him  by  the  mortU 
eauia  aettlemcnta,  and  they  were  therefore  eaieotlally  gifta  dt 
pnieiui.  It  moat  be  admitted,  however,  ibat  one  dimcnity  at- 
tmda  thia  eonitraelion,  arialng  from  tbe  general  term*  in  which 
a  Bubtequent  cliuae  in  th«  judgment  of  tba  Honia  of  Lorda  ia 
•xpKtaed.  It  i>  tbera  fa«nd,  '  That  tbe  oUigattona  which  tbe 
■aid  Patrick  Hitler,  deceaaed,  entend  into  after  lb*  date  of  the 
laid  marriage  eonhsct,  for  tbe  heneRt  of  any  of  hia  children,  for 
valuable  eoniidnationa,  altbongb  eflbctjial  a*  debt*  againrt  the 
eatate  of  tbe  aaid  Patrick  Miller,  deceaaed.  ought  to  be  con- 
aidered aa  proriilona  for  lucb  children,  and  taken  ia  cettpula  of 
the  lona  claimed  by  theig,  reapectively,  nnder  the  pronaton* 
made  for  them,  reapeetively,  by  deed*  executed  by  the  aaid 
Patrick  Miller,  deceaaed,  before  or  afier  the  date  of  the  laid 
marriage  contrict,  of  the  5th  of  October  1804.'  According  to 
the  letter  of  tbia  flodlng,  it  eomprebenda  every  onerou*  obliga- 
tion undertaken  by  Hr  Miller  to  third  partie*,  for  behoof  of  Ua 
younger  children,  whether  preitable  in  hit  lifetime  or  uot  ^  but, 
fa  eipMned  by  tbe  context  of  the  judgment,  it  teemt  to  refer  to 
obligatioqa  to  third  parties,  which  weia  to  operate  aa  permanent 
proviiiona  to  ehiUren  and  grandchildren,  and  lo  conceived  at  not 
to  lake  eSbtt  liU  the  granter'*  d«atb.  Of  thia  nature  i*  the  act. 
dement  made  by  Mr  Miller  in  Mr  Hamilton  Hitler'*  contract 
^f  marriage  with  JkUta  Kam,  upon  tbal  lady  and  the  children  of 
ttia  marriage,  io  which,  in  particular,  thia  finding  in  the  jndg' 
nent  team*  to  refer.  Anyotberoonatruction.  itiatkongki.  woiud 
confoand  tba  diatinetion  previouily  taken  between  norlfa  catua 
provi'iont  and  gifta  lU  ortitMi,  and  render  tbe  jodgment  in 
principle  inconwatent  with  ilaeir.'* 

Tb«  mionto  lodged  for  Major  Miller,  io  tertni  of 
tha  tbo*0  btarloBiitor,  borei 
\ou  VI. 


"  That  tba  bond  waa  originally  grantad  by  Ike  late  Hr  Hillar 
and  by  the  defender  to  William  Trotter,  merchant  in  Edinbwrgh, 
on  tba  lat  day  of  January  1610,  being  for  a  mim  of  money  or 
for  advancea,  amounting  to  jCtOI,  13.  4.,  made  to  tbe  defender 
Major  Miller  br  Mr  Trotter,  and  that  the  bond  waa  origlMfly 
granted  uoiler  Ibe  proviaion,  tbal  in  tbe  event  of  tbe  aaid  tain  of 
£800  being  paid  hj?  Mr  Miller,  aenior,  it  thoold  be  imputed  in 
part  of  the  praviaiona  in  &vour  of  the  defender,  tn>  deeda  of 
aettlement,  eicculcd  or  to  be  executed  by  Ibe  taid  Patrick 
Miller,  aauior.  That  accordingly  theaaid  Patrick  Miller,  aenior, 
on  the  Utb  Jane  1810,  todi  from  tbe  defender  adiaeba^ot 
tbe  praviaiona  lo  tbe  extent  of  the  aitm  contained  in  the  bond, 
in  Ibe  cvetit  of  the  bond  being  retired  or  paid  by  Ur  Miller,  aenloK 
That  Ibereafler  tbe  bond  waa  atalgned  by  Hr  Trotlar  to  Mr 
Keith,  and  ultimately  paid  by  Hr  Miller,  aenior ;  bnt  tbat  Ht 


Milter,  delivered  over  to  the  defender  the  diacliarge  which  ha 
had  previoualy  executed  of  bit  praviaiona  to  that  extent,  and  by 
the  ditcharge  interted  in  the  truat-deed  execnted  by  him  in  ISIJi, 
esonered  and  diacharged  the  defender  of  thit  tum  at  a  debt,  in 
tbe  aame  way  aa  be  had  don*  with  regard  to  the  other  advancea 
made  by  bim,  and  thereby  converted  the  aane  into  a  free  gift  K 
donation  in  favour  of  tbe  dcfendai." 

To  whidi  mbnte  the  partner  uuirered  i 

"  That  tbe  admlttioni  of  tbe  defender  were  quite  eoncludre 
with  n^ard  to  the  bond  for  XBOa  Tbe  late  Hr  Hiller,  tenior. 
became  bound,  at  ba  ilalei,  for  that  aum  on  behalf  of  tbe  defen. 
der  Major  Hiller,  but  on  condition,  tbat  if  it  were  paid  Inbiaa, 
it  iboold  be  imputed  in  part  of  the  proviaiona  by  Hr  Miller, 
aentoT,  in  the  defender**  fivoar.  It  waa  therefore  undentood 
by  both  partie*  to  be  a  payment,  or  equivalent  for  a  payment  t« 
account  of  the  proviaion* ;  and  aoeordingly  tbe  defender  gtaniad 
to  Hr  Miller,  aenior,  a  ditcharge  of  tba  prpviaioat  to  tbe  extent 
of  the  turn  in  the  bond,  in  |ba  event  of  hit '  aaid  father  redring 
the  aaid  bond,  or  tbe  tame  being  relirad  from  bii  meatia  bim 
eatate.'  Now  It  baa  been  retired  from  bia  meana  and  eatattv 
bavlng  been  paid  by  hi*  ttnate*  ainee  hia  death.  Aceoeding  to 
the  defcndafa  atatamenr,  therefore,  Ihla  never  waa  a  debt  dne  by 
bim  to  hia  father;  andit  !■  cquallvdaar,  thatltneitberwaa,  nor 
waa  uoderatood  to  be  a  gift  from  biafttber  to  the  defender,  Tbe 
partie*  unalteiably  fixed  ile  chancier  aa  a  payment  or  equivalent 
forpayment  of  apart  of  the  permanent  proriaioo*  in  favour  of 
H^for  Miller.  The  lubtequent  deliveiy  of  tbe  diacbaige  to 
Muor  Miller  conM  not  affect  tbia  cbaracter;  and  tbe  ditdiarga 
by  Mr  Miller,  aenior,  of  dehta  doe  to  bim  by  the  defender, 
oould  not  apply  to  tbe  aombqae*tion,be(aBaeiiw«inMBdebt." 

Tberesfter,  on   4tli  Febmftry  1834,  hia  Lordabip 
pTonuDDced  tbia  interlocutor: 

Ths  Lord  Ordinary  having  eonaiderad  tba  ■Inutn  for  tba 
iei,  and  tbe  prodocBon  referred  to,  In  raapeet  that  thia  bood 
.ueatioo  for  jCBOO,  *nd  the  ditcharge  by  the  defender,  Mqor 
HiilBT,  of  hit  proviiiona  lo  Ibe  aame  amount,  were  both  granted 
aubaeqoently  to  the  date  of  tbe  purauer'a  contnrt  of  marriage, — 
Find*  that  the  late  Mr  Miller  waa  entitled  to  give  «p  or  annul 
the  ditciiarge,  and  lo  hold  tbe  oontenta  af  tbe  bond  aa  a  gif^ 
iMrr  aiMi,  to  the  defrodar ;  and  therefore  findt,  that  the  *ai4 
•om  la  not  lo  lie  imputed  in  payment,  ^ra  lanlff,  of  tbe  dafender'a 
proviriona." 

Miyor  Miller  redBimed,  and  prayed  the  Coort 
"  to  alter  tbe  interlocutor  eomplalned  of,  in  ao  fir  aa  it  finda 
that  the  provialont  made  l»  the  late  Patii  A  Miller  in  favour  of 
the  reclaimer,  by  deedt  lo  force  at  the  date  of  tba  partner^  mar- 
riage contmet,  of  date  tbe  Ah  October  1B04,  amounted  only  to 
fnOO,  a»d  tW  tbe  aaid  Patrick  Hiller  waa  not  entitled  to  en. 
large  that  proviaion  of  £2000  after  tbe  necMtan  of  tba  aaid 
marriage  ooniracti  and  in  a 
aion  made  ^tj  the  late  Patrii 
by  daeda  exacnted  previoua  to  the  tafd  marriage  conlrart, 
amounted  to  £I1U>00,  and  tbat  after  tbat  date,  tba  aaid  Pattkb 
toiler  waa  entitled  to  rccal  any  Tcvocation  or  reatrietion  of  aai4 
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proviiion  of  £10,000,  conteiiwd  in  bU  aettleaieiit  of  JuiauT 
IM>S,  and  codicil  thereto  of  8th  June,  Mine  ;eBT;  and  futbeMo 
find,  that  the  iFrati  proriaioiM  made  ij  tbe  i^d  Patiick  Mil- 
ler for  hii  children  and  gnndchildten,  indading  the  aban  pro- 
vigion  in  favour  of  ihe  reclaJmer,  bj  deeit  <;xecated  before  the 
date-of  the  aaid  marriage  con traeti  amounted  to  ^£4(^000;  and 
tbat,  agreeably  .to  the  judgraent  of  the  House  of  Lord*,  the 
aerenl,  pronaiooa-me^e  b;  tbe  uid  Fhtriek  ItnUer  for  hi*  cbiU 
dren  and  giandebildreii,  bj  mcrlii  casta  deeds  exemted  after  the 
(Hid  ntarriage  contract,  are  good  voS  ralid  to  the  extent  of  tbe 
(aid  £40.000,  and  rednclUeonlyaa  in  fraud  of  the  said  marriage 
contract,  so  br  u  tbey  exceed  tbe  aaid  •did  of  £41^000 ;  whiefa, 
•■'being  tbe  amount  to'irhich  tlge  said  Patrick'  UliHer  ma  en- 
titled, uniler  the  (aid  marriage  contract,  to  burden  bla  eatate 
irith  proriaiona  to  cbildcen  and  grandchildren,  now  falla  to  be 
ditided  among  bis  leferal  children  and  grandchildren,  pro  rota, 
in  proportion  to  their  ivapectire  pntrinonacontBined'in  morfu 
coBts  deeds,  whether  exMuted  before  or  after  the  date  of  the 
■aid  amrria^  contract ;  or  to  do  othetwue  ti'  td  ywii  Ltvdshipf 
tbull  aeem  just." 

The  pursuer  al&o  rectaimed,  and  prayed  tho  Court 
to  recal  the  interlocutor  complained  of,  id  bo  far  at  it 
found  the  paymentg  therein  mentionad,  made  On  ac- 
count of  Major  Miller,  wero  not  to  be  impntad  to 
account  of  liii  proTUion.of  £2900. 

The  ,Court  adliered. 

Flrit'  Dirision Lord  Ordinirjr,  Corebonie. — -Aa.   Oreen- 

ahields,  el  alii ;  Robert  Rutherford,  W.9.,  AreM.^^U:  Wil. 
■on,  el  alii;  Adam  Wllaon,  S.S.a,  Agent.— Mr  Bell,  Qeifc. 
-[G.D.i  ^_ 

lUh  June  1834. 

No.  351. — Shotton,  Malcolm  and  Company  and 
Mandatory,  Partuen,  c.  Captain  M.  M'Neill 
and  his  Trustee,  Defenders, 

Adjudication — Intimation — /.  intioialim  ^a  firtt  a4f>"ticaliim 
ordenJ,  elt/ii/ugh  llu  defendn  pUad^  thai  Iha  purmtr  had'  no 
title  It  pUTtue,  in  rtiptci  he  vw  dtraaltd  ofhu  eiMe  iy  a  Inut- 
tUtdfiiriehotfaf-ertdilon. — //.  Thii  drfaitca  of  na  liUt  npelled 
ai  i/mlimiHarii,  Tttmiag  ill  ffftct  an  Ike  merit*. 

The  punuera,  Shotton,  Malcolm  and  Company, 
murchanta  in  Bombuy,  and  their  mandatory,  brought 
an  ndJMdicntion  against  the  defender,  who  pleaded  in 
iimine — [.  That  the  pursuera  bad  no  title  to  pnnne, 
in  reipetSt  that,  prerions  to  the  date  of  the  aummona, 
the  Company  had  become  inaolrent,  and  their  basinesa 
had  been  tranaftjrred  to  trustees  for  behoof  of  their 
creditors. — II.  That  the  mandate  libelled  on-  had  not 
been  produced.  Before  these  defimces  were  lodgtid, 
the  Lord  Ordinary  had  ordered  intimation  of  tbe  ad* 
judication  on  the  walls  and  in  the  Miaute  Book,  at 
Deing  a  first  adjudicatioo.  But  the  pursnera  wera 
allowed  to  be  reponed  against  this  interlocutor,  on 
payment  of  such  expenaea  at  the  Lord  Ordinary 
ahoald  think  just.  On  23d  May  1834,  the  Lord  Or- 
dinary (Fullerton)  prononnoed  this  interlocator  ^— 

"  Having  beard  conniel  for  the  partiea  on  the  remit  from  tbe 
Court,  allows  the  defences  to  be  receiTcd,  on  the  defender 
making  pafment  to  tbe  purauen  of  tbe  luia  <k  £6.  Ss.  Sterling ; 
repels  tbe  preliminary  defences  i  refutes  to  recal  tbe  toterlocntor 
of  intimation  of  the  IGtb  ioit.,  and  decerna;  and  in  respect  the 
dcrendcr  states,  that  he  ii  not  to  acquiesce  in  this  interlocutor, 
Finds  bini  liable  in  the  eipentea  of  diMUuing  the  preliminary 
dereiicea,"  &c 

The  Jefendora  reclaimed ;  but  the  Court  (by  inter- 
locutor, signed  13th  June), 
"  Adhere  to  the  interlocutor  rechumed  against,  and  refuse  the 


desire  o/  the  reclaiming  note,  reserring  entire  all  questions  u  to 
the  effect  of  tbe  prellmlnarj  defences  in  the  future  atogea  of  tbe 
action,  and  remit  to  tbe  Lord  Ordina^  to  proceed  in  the  caotc; 
of  new,  And  the  reclaiiders  liable  In  the  por'uers'  exprnaes,  in- 
curred in  diicuialng  tbe  prelimfnarr  defencnt;  allow  an  ac 
count,"  *e. 

¥lrtt  Diriiion Lord  Ordinarj,  Fullerton Act.  Skene  and 

Curriei  J.  H.   Buniett,  W.S.,  Agent.,— ^/i.   Bulberfutd  snd 

Graham  Sneirs ;  Cunningham  and  Walker,  W.S.,  Ageoti. — Mr 

Rolland,  Clerk.— LCD.] 


lUh  June  ISSi. 
No.  S52. — WiLLtAU  Gkant,  Suspender,  v.  Tbomas 

DUHBAB,  Cltarger. 
Froeesa —  Su  speniion — Forgerj'—  Proofs  ^  party  eh  argeifurjnis- 

mrnt  of  a  bM,  alleged  la  hare  ieen  accepted  (y  liira,  tailing  lui- 
pended  an  Ihe  ground  ofjbrgery,  and  conun'id  lo  a  remit  lo 
engraven,  lo  tiamine  nnii  deler:iiiine  oi  lo  ihe  genuinenen  e/ike 
llgnalure  i  and  Ihey  Anting  repotted  Hal  Ih/  lignature  mi  v4 
forged — Held  not  enlillei  Iherea/ler  lo  recur  ta  ony  ather  »»«dr 
of  proof  of  Ihe  forgery, 

Dnnbar  charged  Grant  for  payment  of  a  bill  for 
£30,  bearing  to  hare  been  accepted  hy  Grant,  and 
drawn«ndindorsedbyJohQ  Smith.  Grant  suspended, 
on  the  ground  that  the  bill  was  a  forgery,  both  in  ths 
namea  of  the  acceptor,  drawer,  and  indoraer  :  That  it 
bad  been  delirereo  blank-hy  Alexander  Grant  to  J«ho 
-Smith,  the  alleged  acceptor,  who,  unable  tu  write 
himself,  either  allowed  or  induced  a  person  of  the 
liame  of  Home  to  attach  hia  (Smith's)  name,  both  u 
drawer  and  indorser,  and  to  address  the  biU  to  the 
suspender  as  acceptor,  instead  of  his  coosin  of  Uia 
same  name,  the  real  acceptor.  In  order  to  ascertain 
the  gennineness  of  the  alleged  acceptance,  tlie  Lord 
Ordinary  pronounced  the  foUoffing  interlocutor i— 

"  Of  coniant  of  partiei,  remits  to  Mr  William  Home  Liian, 
and  Mr  Thomas  Clerk,  engravera,  separately  to  emmiDc,  In  tks 
preienco  of  the  parliea  or  their  agents,  the  saspcddei'aaiinaiurak 
which  is  alleged  to  be  forged,  and  eonpare  it  with  mefa  ■!»• 
ture*  a*  are  sudnitled  to  be  genidoe,  and  to  report  how  fu  Iks 
allegation  appeara  to  be  well-fuitDded  or  nol." 

Both  the  engraYera  reported  that  the  acceptance 
was  the  genuine  anbscription  of  the  saapender:  on 
which  the  Lord  Ordinary  pronoiuced  (March  4, 1831,) 
the  fullowiag  interlocntor  i— 

"  The  Lord  Ordinarr  having  coniidered  tte  reports  ij  Mr 
Liiars  and  bj  Mr  Clerk,  and  adriied  the  process.  Bepeli  lie 
reason  of  e  us  pension  founded  on  the  allegnlitin  of  the  suspender, 
that  his  name,  ns  an  accentor  of  tbe  Mil  charged  On,  ba  toigerj: 
Find*  the  chsrgcr  entitled  to  tbe  expenses  hitherto  incurred; 
allows  an  a<^count  thereof  to  be  given  in.  and  remits  to  llie  sufi- 
tor  of  Court  to  tax  tbe  ume  when  giren  in,  and  to  report;  bnlsp- 
point*  the  case  to  be  further  heard  on  this  point,  how  fsr  ine 
Case  of  Jackson,  0th  December  IS23,  and  Muir,  SDtb  Koremtwi 
ISdl,  applj  to  tbe  present  case,  in  respect,  lit.  That  the  ebitft 
is  giren'by  a  partj'  not  necessarily  cognisant  of  the  al1»ed  inac- 
Coracy  in  giring  the'eharge,  b;  deteiibing  the  bill  as  dnwn  I7 
John  Smith ;  and,  2dly,  That  It  is  stated  bv  tbe  suspender  tbsl 
tbe  bill  was  given  to  Alexander  Grant  blank,  with  osilj  the  sc- 
t^ptor's  name  on  it,  which  was  a  warrant  foranj  person  to  sob- 
scribe  as  drawer." 

The  suspender  reclaimed,  and  craved  to  be  allowed 
to  adduce  additional  proof  of  the  fot^ry.  But  (ha 
Court,  upon  the  ground  that  the  parties  had  ^reed 
to  the  remit  to  engrurera,  held  further  nroof,  or  any 
other  mode  of  proof,  incompetent,  and  aohered. 

Second  Dirition.-^Lotd  Ordinary,  Medwp.~-^r(.  Cunini-; 

ojjzecoyGoO'y^ 


tHE  SdOtTISH  JUllISf. 


lujDe.—Ju.   Moil,— Grdir  and  Morton.  W.S.,  and  Ingliliml 
Uunald,  W.S.,  Ageou.— T.  Clerk._[r.H.I>.] 


llfA  June  1834. 

No  333. — JaU£B  Cook  and  HenbTy  P*ol,  Pufiuert, 

V.  Wji/LIAM  jBFrBBY,  Offender. 

Truslew — Lia\i\}\ty— Three  ptrani  having  uiulertaien  a  Irvil  i 
IHW  e/ikcn  kating  appainled  the  Ikird  factor,  anit  bound  Ihim- 
ulvei  to  TilitBe  bim  of  all  ohligiilioni  uwltrlaienjor^  the  truiti 
oru  oftkelwo  TeipoBiiile  Inultei  kaeing  ad\ianeed,/(ir  behoof  of 
tUe  Irtiii.  from  hji  mmfundt  sgteatfrium  (Aan  lAe  slAcr,  luho 
alio  ailtmaced  a  eanniieraUt  tiini  j.  lis  fialer  teiAg  dUa  in  ad- 

.  nance,  and  other  obHgaliaai  avtttandiag  asaintt  tke  eilaiei  and 
the  vhole  Irail-ritaie,  conri$liiig  of  tkret  ieritaiU  bojidt,  being 
quite  instffftcifiU/orpagiae  offaU  these  advaiteei  end  obUgalivnt  ,- 
ami  an  a'ljaditatioH  being  brovght  at  the  ia$lance  of  IhefactDf, 
aaii  of  the  tfHiM  vho  wai  moit  in  .adoance^Hebl,  that  Ihf 
Iruil-eiiate  mail  be  applied,  in  tke  jIrM  place,  Jm-  pai/rntnt  o/ 
the  tultlandiag  debit  ij  Ike  trim,  and,  in  Iki  tecond  place,,  in 
relief  and  rei>agment  of  any  luperOdvaacrt  made  hg  ihi  Inatee 
aho  had  7Hadt  Ike  largttt  advanee  1  and,  im  Ike  IkM  plact,for 
payment  of  itni/  balance  due  to  the/attar  in  til  am  right. 

Ill  I8l6,  Mr  Harley,  nf  Willowbank,  became  inaol- 
tent.  And  in  trrder  to  aeciire  a  compositimt  to  bn  ere- 
diturs,  executed  a  Irmt-conreyance  in  FaVODr  of  ear- 
tarn  parties,  who,  aloirg  tritti  Mr  Marley,  in  18t9,  dis- 
poned in  faronr  uf  James  Cook,  John  M'Garin,  ac- 
countant rn  Glasgow,  Thomas  Graham,  Archibald 
Cuthill  and  Robert  Moffat,  all  hi»  (Harley's)  lands 
and  heritages,  and  moreabte  i)repertj, 
"  in  tririt,  for  tbe  puT]]09e  of  our  Mid  digponces  bqiI  tfacii  fore- 
md«  M:llii)g,  ftaing,  or  otherwise  diapoaiiiK  of  the  wbole  of  the 
Mid  properly,  or  sucb  porta  thereof  as  ihn^  maj  think  proper, 
■btoliitely  and  irredeemably,  eiffaer  b;  public  roup  or  private 
bargain,  for  lueh  prices  M  they  may  think  .proper  to  accept 
of,  aud  that  with  or  withoot  the  eament  or  eoneurrence-of  the 
wid  Williaia  Harley,  and  for  the  purpose  of  borrowing  BKh  atims 
oT  money  as  nn  be  obtained  on  the  security  of  the  >aid  lands, 
md  grMiting  heritable  bond*  and  diapositions  In  secarity  for 
Fcpaymenl  of  the  same,  and  applying  the  proceeds  in  psyment  of 
(he  expense  •ni*  charges  incurred  or  to  be  incurred  by  them  in 
tlie  premises,  in  payment  of  all  adrances  and  obligations  already 
tante  under  by  them,  or  any  or  either  of  them,  in  relation  to  the 
aaid  propertiea,  or  to  the  aSiin  of  the  said  Willani  Harley,  and 
to  pay  over  the  batance  to  the  said  ITilliam  Hsiley  or  his  heirs 
ar  diapoDeea." 

In  ISS9,  Mr  M'Gavin  retired  from  the  trmt,  and 
was  succeeded  by  Henry  Paul,  accoDntant,  the  -pur- 
•uer,  who  was  tiw  appointed  Tactor  fur  the  trust,  -and 
superintendent  of  the  trust  affairs^  In  iSSl,  Mr 
(jraham  and  Mr  Moffat  were  seqiteati:Bted  ;  and,  in 
February  1823,  Mr  Hatley  wat  nl«o  aeqoestrated,  at 
which  period  the  only  aolrent  tmateea  were'  Mr  Coolt 
and  Mr  Cothillr  and  Mr  ^nl,  the  profctaiofHil'  traatee, 
to  wboDt  Messn  Cook  and  Cothill  were  personally 
bound  in  relief  of  all  ohligatioiM  undertaken  by  him  in 
regard  to  Hartey's  trnat.  In  July  1822,  Messrs 
Coolc,  Cuthitl  and  Panl,  as  trustee*  foresaid,  eold  to 
a  Mr  Garden  tmit-snbjactvof  the  Talna  of  iCl5,SO0, 
which  Mr  Garden  paid  in  houses,  built  opon  the 
gronnd'  purokasod  by  him,  with  tbe  exception  of 
£3000,  insecarity  of  which  he  granted  an  heritable 
bond  orer  hia  purchases,  in  faruur  of  Messrs  Cook 
and  Cnthill.  Meisrs  Cook  and  Cuthill,  and  Paul, 
further  sold  to  the  said  Mr  Garden  other  tmst-sub- 
jeets,  valued  at£l925,  for  which  another  heritable 
bond  woa  granted  in  their  faroar,  and  aUv  pro- 


perty  of  £400  value,  to  a  Mr  Ewing,  for  which 

similar  security  was  gi 

frranted,  Cothill  becatne  insolvent  and  ahseonded.     At 


similar  security  was  given.     After  these  deeds  were 

f^ranted,  Cothill  becatne 

this  time,  from  a  state  of  the  trnst-affHlrs  made  np 


by  Mr  Paul,  it  appealed  that  Mr  Cathill's  personal 
advanres  for  behoof  of  the  tniM-estate  were  £6820, 
Mr  Cook's  £17,959,  and  Mr  Paul's  £2745,  besides 
outstanding  obligations  against  the  trust,  amonntinv 
to  £6693,  while  the  only  trait  property  to  meet  all 
these  debts  and. obligations, 'Were- the  three  forbsaid 
heritable  bonds'.'  Meksrs  Cook  and  Paul,  on  the  ground 
that  Cook  arid  Cnthill  were  conpinetlj/  liable  for  ali 
trnst  obligations,  brought  the  present  action  of  adjndi- 
cation  fur  the  purpose  of  having  these  heritable  ae- 
eurities  adjndge'jl  to  them,  in  extinction  of  the  remain- 
ing trust  obligations,  and  in  order  to  equalise  the 
adrances  of  Messrs  Cook  and  CnthiU.  The  acdon 
waa  opposed  by  Mr  Jeffrey  (CntUill's. .trustee),  on  tlra 
pletu — That  the  two  secnrilies  for  £l925  and  £400, 
were  granted  to  Meters  Cook  and  Cuthill  and  Fan}, 
privafii  nominibus,  which  gave  Mr  Cuthill  a  right  to 
a  third  of  them,  and  the  bond  fur  £3000  was  granted 
\i3  Messrs  Couk  and  Cnthill,  thus  vesting.tho  one-half 
in  Cuthill:  That  any  claim  competent  against  Cuthill, 
at  the  instance  of  Cook  and  Paul,  in  relation  to  the 
trast-aftairi,  was  only  personal,  and  rami  be  ranked 
pari  passu  with  the  claims  of  Cuthill's,  other  creditors. 


"  The  Lord  Odii^ary  hating  heard  pantea'  procffiitors,  IbtS 
tliereafter  considered  the  closed  record,  and  whole  process,  Finds 
nogrounda  Btated  on  which  tbe  purauers  can  )h  found  entitled 
to  more  than  a  rateable  abare  in  tbe  funds  libelled,  in  proportion 
tg  iheammnit  of  the  nronry  adnmced,  or  debt  andertaken'  by 
the  putsuer  James  Coofc,  on  aceomt  of  the  tnnt.eatate  libelled, 
as  compared  to  tbe  money  adranced,  or  debt  undertaken  for  the 
said  estate,  by  Arebibald  Cuthill,  and  therefore,  finds  that  eRbct 
annot  be  given  to  the  conclusions  of  the  present  action,  anil 
dismissea  the  same.  a^ddecEms^  Finds  no  expenses  due  toeithef 

On-  a  reclaionng  note,-  the'  Conrt  found  as  fc^owa  :  ' 
■"  JVoKmier  29.  1831 The  Lords  having  resumed  Con- 
sideration of  this  note,  and  the  counter  note  against  tbe  Lonf 
Ordinary's  interlocutor,  with  tbe  eases  and  other  proceedings, 
and  heard  counael :  Reral  the  interlocutor  complained  of,  sus- 
tain the  present  action,  arid  remit  to  the  Lord  Ordinary  to  beaf 
parties  aa  to  the  smount  of  the  pursuer's  adnnees  in  regard  to 
the  affairs  of  William  Harley.  refenyd  to  in  tb*  inmmons  and 
pleadings,  and  to  proeeed  further  tbereanent,  sato  bit  Lordihip 
shall  seem  jolt:   Raserving  to  both  partiei  all  claims  for  ex-< 

A  renrit  was- then  made  to  an  accountarit,  to  make 
up  a  state  of  accounts  between  the  parties,  relative  to 
the  afiairff  of  WiHiam  Harley,  who  reported,  that  Mr 
Path's  view  of  the  rotative  advances  of  the  parties  wa» 
generally  correct ;  and  in  the  meantime.  Mr  Coolc 
having  died,  Mr  Paul  lodged  ft  minnte,  cravinff  to  be 
sisted  Rff  soto  pn-mier  in  the  atjlion.  In  virtue  of  » 
MDtual  triMt>astignation  by  him  to  Mr  Cook. 

Thv  Lord  Ordinary,  1th  March  1834,  pronautRed 
this  mterlocutor  t 

"  Tbe  Lord  Ordinary  havinjf  heard  psrtied'  procurafora,  mat 
thereafter  considsred  tbe  remit  from  the  BKond  fiirision.  dated' 
the  SSth  day  of  November  IBS),  report  of  tbe  aecountuit,  ob- 
jections thereto,  minute  for  Henry  Paul,  answcn  for  'Wtliian 
Jeffrey,  and  whole  pmceaa.  Slats  the  said  Hent^  Paul  in  the' 
right  and  place  of  tbe  deceased  James  Cook  in  this  sction,  aad 


Je 
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■How*  tbe  Hme  to  proceed  In  Remy  Pauft  nune  done :  FInda 
that  tbe  aoma  oontaincd  in  Ifae  muritiea  libelled  are  applicable, 
preferably,  not  onlj  for  pafment  of  any  balance  dae  to  tbe  pnr- 
■uer.Benry  Paul,  in  bit  own  rigbt,  on  inount  of  the  tniit- 
eitate  libelled,  but  alto  for  pajroent  of  the  advaneei  made  bf  the 
late  Jamet  Cook  on  account  of  the  trusl-eatate,  bejond  the  ad- 
TUlces  made  bv  Archibald  CoChitl '  on  account  of  the  same,  aa 
alio,  towards  tbe  outilanding  debts  of  the  trutt ;  and  In  that 
riew,  repcli  the  objeciions  to  the  accoontint'i  report,  and  de- 
cern* in  fiTODt  of  tbe  prcaent  puriupr,  Henrf  Paul,  in  lenna  of 
the  libel,  but  tbia  without  prejudice  to  anj  acconntiDK  tbat  ma; 
hereafter  take  place  betwear)  faiia  and  thorc  interetted  in  the 
truat  nndei  bi*  cbirfie :  Findi  the  defender  liable  to  tbe  pursuer 
in  ezpenlea,  of  wbtch  appoint*  an  account  to  be  girea  in,  and 
when  lodged,  remiti  tbe  lama  to  tbe  auditor  to  tax  and  re- 

"  Nale. — Tbe  finding  ontf  gire*  expretiion  to  wblt  waa  the 
ojdnion  of  the  Court,  implied  in  the  remit.  Tbe  Lord  Ordi- 
nirj'  it  not  aatiafied  that,  in  taj  particular,  the  report  ii  wrong: 
But  in  the  viewi  of  the  cue  which  have  been  taken  by  the 
Court,  it  aeems  very  deaperate  for  the  defender  now  to  object, 
aince  be  cannot  overturn  tbe  result  in  favour  of  tbe  punner, 
without  showing  clear  fund*  in  the  bands  of  Mr  Panl,  equal,  at 
least,  to  the  wbole  surplus  advanced  by  the  late  Mr  Cook,  and 
the  whole  outitandii]g  debta,  which  Mi  Paul  has  right  to  pay 
preferably  out  of  the  funds,  before  letting  any  thing  go  to  Mr 
CulbiU's  tniRtee,  of  whalerer  kind.  There  was,  ao  far  as  (be 
Lord  Ordinary  reeoltecta,  nothing  caid  before  him,  originally, 
about  these  outalanding  debts.  The  rue  waa  rested  on  tbe 
•upendvBDcea  of  Mr  Cook,  which  the  Lord  Ordinary  originally 
regarded  aa  merely  auperadvances  by  a  trustee  for  a  trott-ettate, 
creating  a  jut  crtdili  agaimt  tbat  eatate  only,  not  against  any  co- 
tmtiee;  a  liew  which  was  rejected  by  the  Court,  which  betd 
tbe  auperadvanres  to  have  been  made  for  Cuthill  himaelf,  aa 
partner  in,  or  interented  in  tbe  iruit'CEtBte.  But  these  out- 
standii^  debts  aeem  relenni,  when  inaisled  on  under  the  ann- 
mooa  and  record." 

Upon  ■  raelairoingr  note  by  the  deretidera,  the  Coart 
pri(nonnced  ttiiR  interluciitor : 

"  Find  that  the  sums  contained  in  the  aecnritiea  are  applicable, 
in  the  Jirit  place,  for  payment  of  the  outstanding  debta  of  tbe 
truat;  and  in  theiccDiirf  place.  In  reliefand  repayment  of  any  super- 
advances  made  by  James  Cook  ;  and  in  tbe  lAiW  place,  for  any 
balance  due  to  the  pursuer,  Henry  Psul.  in  bis  own  right ;  and 
with  this  variation,  adhere  to  (he  interlocutor  submitted  to  re- 
view ;  further,  find  additioNal  expenses  due  since  the  date  of  that 
interlocutor ;  allow  an  account,"  &c. 

Second  Division. — Lord  Ordinary,  Maekenzie yfcf.  Neavea. 

~^U.  Penney.— Campbell  &  Macdowall,  W.S.,  and  Mowbray 
&  Howden,W.S.,  Agenta R.  Clerk {ir.a.D.] 


l2ihJune\63*. 

No.  S54, — Lord  Glenlyon,  Petitioiier,  v.  Howb, 

Bftpotidenl. 

Proceai— Prorogation. 

Thii  vu  «  petition  Tor  raoal  of  inhibition.  The  re- 
•pondent  was  in  England,  hot  it  wai  i(>rred  on  hii 
mandatory,  with  an  order  for  answer*,  the  time  for 
lodging  which  was  allowed  to  expire.  Tbe  respon- 
deat now  applied  for  eis-ht  daya  to  lodge  anawer^  on 
the  ground  that  he  bad  ahanged  kia  mandatory,  ao 
that  the  order  bad  been  neglected.  Aniwered — The 
reipondent  had  no  right  to  change  his  mandatory, 
without  Heing  that  the  information  in  poageaaion  of 
the  fint  mandatory  waa  tranamitted  to  the  aeeond, 
which  in  fact,  in  this  instance,  waa  the  case. 

The  Court  thought  tbat  eight  days  could  not  welt 
bfl  refued,  etpeoially  at  tbe  reipondent  wonid  be  en- 
titled to  be  beard  at  the  bar  by  hia  counsel,  although 


no  anawera  were  lodged,  and  they  renewed  tbe  order 
tat  aniwers  in  eight  days  accordingly. 
First  EKrisioa.— .^ct.  Svatwn—AU.  Qtabam  Beil. — [G.J}.] 

lHh  June  1834. 

No.  355.— Jaues  Stewart,  Purmer,  v.  MARaARsr 

AND  Jank  Stbwart,  Defenders. 


tk*  Totiiig-TBeni,  tmd  o/lervanb  approvei  ef^  '*«  Otiinary, 
U  nctt  Uitl  cmnpelenl  to  come  (d  IIu  Courl  euA  an  atjeOitH  a 
llu  imti,  bvt  tliat  ttii  ought  lo  te  done  fy  a  motion,  and  nel  if 

laanea— Onus  Proband! — CiTcamUanai  in  uMti,  in  an  actin 
Jar  rrduring  ikt  iadtnalion  (n/awmr  of  the  ilefmrirTt,  bf  lAiir 

deetattd  molher-,  of  a  Orpoiil-TTCtipt,  at  in  itjrtud  of  a  dtoi  m 
fatovr  of  the  punner,  the  dttendert  were  htlil  (oHnd  lo  lake  aa 

iime,  oj  to  toiellirr  lie  rtcapt  was  indoried  Ib  then  for  oiurnij 


fn  this  ease  issnea  were  prepared  by  the  istna 
olerLi ;  bat  these  being  objectea  to,  the  counsel  for  the 
parties  met  before  the  Lord  President  in  the  robiag- 
room,  when  bia  Lordsbip  Mutotiooed  iaaues  in  the 
following  terms : 

"  It  being  Htmitted  that  the  late  Mra  Stewart,  tbe  mother 
of  the  pursuers  and  defeodars,  on  the  I6lb  day  of  September 
1BI7,  for  onerous  eauaea,  executed  in  farour  of  tbe  pursoer, 
Jamea  Stewart,  the  deed.  No.  of  proceaa,  by  wbicb  ifae 

conveyed  to  the  said  Jamea  Stewart  all  the  property  which 
abould  belong  to  her  at  the  time  of  her  death,  auhject  to  the 
payment  of  debts  and  legacies  to  the  amount  of  .£AOD:  It  being 
alao  admitted  that,  after  the  death  of  tbe  said  Mm  Stewart,  iha 
defendera,  Misses  Stewart,  produced  the  receipt  or  obliguiofl. 
No.  of  process,  granted  by  one  Rodney  Myliua  and  Ua 

wife,  for  the  mm  of  £200  Sterling,  dated  London,  lit  April 
I8S0,blankiDdoraedby  the  said  Mrs  Stewart:— I.  Whether. in 
defraud  of  tbe  said  James  Stewart's  right  under  the  said  deed, 
the  said  Mm  Stewart,  on  or  about  tbe  7ib  day  of  August  18% 
uplifted  from  tbe  Perth  Banking  Company,  and  wrongfully 
delivered,  or  wrongfully  CBa>ied  to  be  delivered,  to  the  said 
Misses  Stewart,  the  sum  of  £Xa,  contained  in  ■  deposit-re- 
ceipt of  the  said  Banking  Company;  siul  whether  the  said 
Misses  Stewart  are  indebted  and  resting  owing  to  lb«  said 
James  Stewart  in  the  said  sum  of^aoo,  or  uy  part  thereof, 
with  interest  thereon?  or,  2.  Whether  the  said  receipt,  or  oUi- 
gation  for  £200,  as  above  described,  was  understood,  or  is  held 
by  tbe  aaid  Miasea  Stewart  for  onerous  conniderations  T 

On  I7th  May  ]834,  Lord  Munoreiff  pronounced 
tb'is  interlocutor: 

"  It  is  settled  that  these  are  the  iasoea  to  tr?  the  cause.' 

Against  this  interlocutor  the  defenders  presented  a 
reclaiming  note,  and  prayed  the  Court  bo  reoal  the 
said  interlocutor,  in  ao  far  as  related  to  tbe  second  or 
last  issue,  regarding  the  receipt  or  obligvtiuu  granted 
by  Mr  and  Mn  Myliua  for  ££00,  to  tbe  late  Mn 
Stewart ; 

"  to  slier  the  said  aeeond  itsne,  id  so  &r  aa  it  throws  the  eaui 
pnbandi  thereof  upon  the  complainer ;  to  find  that  the  punurt 
is  bound  to  prove  bi*  averments  re^rding  tbe  said  leeeqn  cr 
obligation  by  Mr  and  Mrs  Mylius,  and  to  direct  an  iasue  to  be 
prepared,  in  such  other  terms  as  may  be  thought  propcTt  lot 
trying  tbe  question  accordingly." 

In  answer  to  an  objection,  tbat  the  issnes  had  beta 
settled,  in  preseoce  of  the  counael  for  the  parties,  by 
the  Lord  President,  the  defenders  maintained,  Tbst 
that  was  a  mere  prirate  consultatioo  in  the  robing- 
ruoo) ;  tbat  they  bad  opposed  the  rtewa  of  bia  I<«ra- 
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(hip  u  to  the  leeoDd  inne,  u  far  u  they  could ;  that 
tbe  onl  J  judgment  pronounced  wa*  that  of  Lord  Mon> 
creiflT,  against  which  tbe  defenders  were  entitled  to 
come  to  tbe  Court.  In  answer  to  another  objection, 
that  a  reclaiming  note  was  incompetent,  the  defender! 
pleaded — That  if  the  j  were  entitled  to  come  to  the 
Court  by  a  mere  motion,  they  were  equally  entitled 
tu  coma  by  a  reclaiming  note,  which  might  at  leut 
■land  for  a  motion. 

Lartl  Priiidtnl. — If  the  party  diawtiiliri  it  to  came  to  the 
Court,  I  ceruJcly  will  leave  i[  lo  each  Oidiaar]'  to  a^jiut  hi* 

Lani  Madenxir. — I  think  it  ii  undoubtedlj  competent.  aFteT 
tbe  Lord  Ordinary  hu  aigned  tbe  luues,  to  come  (□  the  Coyrt. 
The  Jurjr  Court  it  aboiiihed,  and  the  iuue*  are  ordered  to  be 
i^jucled  br  Ihe  Ordindriea.  Tbe  ume  rorm*  ue,  homver,  con- 
tinued. The  Lard  President  hu  no  more  power  under  the  Act 
u  to  tijaatrng  asutt  than  in;  of  the  other  Judge*.  The  Lord 
Cbier  Commissioner  bad  no  other  power. 

Lard  Gi^iu.— The  Act  of  Puliaineiit  proridee,  that  the 
iuun  shall  be  giver)  out  to  tbe  partiea.  There  ahould  have 
been  no  judgment  pronounced  \ij  the  Ordinary.  That  judgment 
it,  howtTer,  a  very  harmlesi  one.  It  bears,  that  ■*  it  ia  lellied  that 
these  are  the  iuuea  to  try  the  cauie."  That  was  aetljed  by  tbe 
law,  wiiboot  the  judgment,  aniesa  tbe  contrary'ihould  be  deler- 
rained  by  the  Court,  to  wbteh  It  waa  competent  to  come  by  a 
mere  motion.  .A  reclaiining  note,  hawever,  ia  not  the  form.  It 
would  lead  to  great  addidoniU  expense,  which  it  waa  (he  policy 
of  the  form  of  proceu  to  prevent. 

Bubemon,  for  punurr,  here  contented  to  hold  the  reclaiming 
note  a*  equiralent  to  a  motion. 

On  the  merita  of  the  motion, 

I>«nJ  GiOin  renamed,  that  tbe  qoeilion  lo  be  tried  remlved 
ii>to  this,  whether  the  transaction  was  onerooa  ?  It  was  limiEar 
10  a  redaction  on  the  Act  1631 ,  where  the  purauer  proving  that 
the  traniferencc  waa  made  to  a  conjunt  and  confident  penon, 
that  laid  the  bnrden  of  proof  on  the  opposite  party. 

The  other  Jadgea  ooocurred,  and  the  Court  ap* 
{trored  of  the  iMuea. 

Tint  Division — Jury  CtuxM-^Ml.  V.  Robertson ;  C  St  D. 
Stemrt,  S.  S.  C,  Agenta.— ^It.  Skene  j  Wolbvrtpoon  and  Hack, 
W.S.,  Agenti.— Jury  Clerk [CD.] 
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No.  SMr— Inchbellv  Road  TttuarEBS,  Admxahri, 
V.  Jons  GouRLAY  &  COMPANY,  Retpondenlt. 

Turnpike — Jurisdiction — Competenqr — An  appiictUien  lunxe 
Ami  prttmUd  to  the  Shfri^  agointi  road  trtiaf«i,  aa  kanng 
tretUd  a  toll-tnr  mtntf  Uiy  had  ho  ptaer  la  do  la — Adveeaiion 
»f  Ikt  Slieriff't  jitdgnient  held  ineomptleiU  und«r  4  Gib.  IF,  c. 
W,  tec.  49,  »Mch  enacU,  that  Ihe  Shenff'ijudgmeiU  on  luch  an 
applicetim,  "  tkell  ttoi  te  tvtjict  id  miefe  b:/  arteo^alioii  or  lui- 
ftaiinn,  or  bjf  rtductioTt,  or  by  ang  jtroaa  of  tarn  vrAolnvr." 

By  the  Genenl  Turnpike  Act,  4  Gm.  IV.  e.  49, 
paued  in  188S,  it  ie  enacted,  that 

"  tbe  tmtteea  of  every  turnpike  road  ahall  put  up  and  eon- 
tinue  at  every  toll-bar.  a  printed  lebedule  or  table,  contaioing  the 
name  of  the  toU-bar  where  the  same  ahall  be  affiled,  with  ■  list  of 
the  toll*  payable  at  every  such  bar,"  &c ;  and  "  if  do  auch  acbe- 
dale  or  table,  aa  aforeiaTd.  shall  be  put  up  and  continued  at  any  toU- 
bar.  it  shall  not  be  lawful  to  collect  any  loll  at  lUch  loU-bar.' 
"  And  be  it  farther  enacted,  that  if  the  Irueteea  of  any  turnpike 
road  ahall  erect  any  toU'bar  where  they  have  not  any  power  by 
virtue  ofany  Act  of  Parliaoient  so  to  do,  it  shall  be  lawful  for 
the  Sheriff  or  Steward,  or  tbe  Justices  of  the  Peace  in  Quartet 
Seasiont  aaiembled,  for  the  abire  or  steirartry  where  any  aucb 
bar  is  erected,  upon  complaint  in  a  aummary  wsy,  to  hear  and 
determine  therein,  and  to  order  luch  bar  to  be  lemuved." 


The  113th  leotion  of  the  lamo  Statute  ii  at  fol- 
low!: 

"  And  be  it  &rther  enacted,  (hat  where  by  tblt  Act  the  ad. 
judging  of  any  penalty,  forfeiture,  fine,  or  arty  other  matter  is 
eommitted  (o  the  Sheriff^  Steward,  or  the  Justices  of  the  Peace 
assembled  in  their  (Joarter  Sessions,  of  the  several  shires  and 
atewartriea  in  Scotland,  the  judgment  of  such  Sheriff,  Steward, 
or  Justieee  assembled  aa  aforesaid,  iball  be  final  and  conclusive, 
■nd  shall  not  be  aubjert  to  review  by  advocation  or  suspension, 
or  by  reduction,  or  by  any  process  of  law  whatever,  any  law  or 
usage  to  tbe  contrary  notwithstanding." 

On  3d  August  1830,  the  respondents,  Gourlay  and 
Company,  distillers  near  Port-Dundas,  Glasgovr,  pre- 
sented an  sppliiMtiun  to  tlie  Sheriff,  setting  forth. 
That  they  had  occaaion  to  paai  along  the  publio  road, 
known  by  the  nama  of  Stewart's  road,  or  the  Keppooh- 
hilt  road;  that  this  road  was  not  coinpretiendeil  under 
any  trust  fur  any  turnpike  road  by  Act  of  Parliament, 
and  waa  not  liable  to  have  tull-ban  or  gates  placed 
on  any  part  thereof;  that,  notwithstanding,  the  trus- 
tees of  the  lachbelly  road  had  unwarrantably  erected 
a  toll-bar  at  the  part  of  tbe  Keppochhill  road,  at  right 
angles  with  Parson's  Street,  along  with  a  table  of 
rates,  and  their  tacksman  was  levying  tolls  thereat; 
thai  the  Act,  4  Geo.  IV.  c.  49,  j  49,  authorised  the 
Sheriff  to  determine  snch  com^tainti  as  the  present 
summarily;  and  therefore  praying, 

"  to  ^rant  warrant  lo  remove  the  toll-bar  or  gate  complaiaed  of, 
and  interdict,  prohibit  and  discharge  tbe  said  David  Laiw,  for 
and  in  name  of  tbe  said  trustees,  and  the  aaid  James  hbrtin, 
from  erecting  toll-bars,  or  levying  toll  there,  or  at  any  olber 
part  of  the  aaid  road." 

Id  answer,  the  troitees  stated — That  hy  the  Loi^al 
Road  Act,  35  Geo.  111.  c  155,  they  were  authorised 
"  to  erect,  or  cause  to  be  erected,  one  or  more  gate 
or  satea,  turnpike  or  turnpikes,  upon  the  aide  or  sides 
of  the  said  respective  roads,  or  across  any  way  or  lane 
leading  out  of  the  same,  upon  any  part  of  such  wmj 
or  lane,  not  exceeding  five  hundred  yards  from  the 
■idea  of  the  aatd  roads,  and  there  to  take  and  reoeivo 
such  toUa  u  are  by  this  Act  granted  and  made  pay- 
able i"  that  this  enactment  was  continued  by  the  Loi^ 
Act  of  41  Geo.  III.  c  25,  and  by  the  existing  Local 
Act,  3  Geo.  IV.  c  17,  which,  although  it  did  not  em- 
body tbe  clause,  declared  all  the  provisions  in  tbe 
previous  Acta,  not  expressly  repealed,  to  remain  in 
force;  that  the  trustees  had  always  considered  tbe 
Keppochhill  road  as  c»ming  under  the  description  of 
a  way  or  lane  leading  out  of  the  Inchbelly  road, — had 
expended  large  sumg  uf  money  on  it, — and  had  had 
two  check-bars  thereon  for  more  than  fbrty  years, 
which  bad  never  been  discontinued,  although  at  the 
one  in  dispute  aGcasionsI  irregularities  might  hav» 
taken  place  on  the  part  of  the  tacksman  or  bis  ser- 
rantt  in  levying  the  toll ;  tliat  no  action  was  compe- 
tent under  tne  General  Turnpike  Act,  unless  brought 
within  six  months  of  the  alleged  wrong,  and  for  re- 
moval of  new  erections  made  subsequent  to  its  date ; 
whereas  the  erection  complained  of  had  stood  Atr 
forty  years:  They  therefore  muntained,  that  the  ap- 
plication was  both  incompetent  and  unfounded  on  tbe 

The  respondents,  on  the  other  band,  contended — 
That  the  branch  roads  referred  to  in  the  local  Acta 
were  all  named,  and  that  the  Keppochhill  road  was 
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;iot  one  of  tbem ;  th&t  tbe  KeppocUuII  road  wu  not 
m  way  or  lane  lending  oot  of  the  Inchbeljy  road,  but 
a  aeparatfl  and  independent'  road ;  that  althorigh  a 
check-bar  had  been  erected  at  the  tiput  in  dispute 
tbirtj  or  forty  yeari  ago,  it  had  tooa  been  allotred  Ip 

eipto  disrepair,  and  toll  had  not  been  levied  roffu- 
ly  there  for  a  great  many  yean,  nor  had  any  table 
of  rate*  (without  which  thje  exaction  of  toll  wan  ille- 

El,)  been  pnt  up  there  till  Whitinnday  1830,  within 
ui  than  three  njonths  of  which  the  present  petition 
had  been  preiented,  which  wai  therefore  psrfectly 
comjietent  as  well  as  wetl-fonnded  on  the  meriti. 

Ilie  Sberiff-iQbvtitnte,  on  SUt  May  1831,  ordered 
the  copy  of  the  Act,  S&  Geo.  JII.  c  155,  prodncad 
with  the  anaweri,  to  be  withdrawn ;  suntained  the 
l^urfuen'  title  to  purane,  and  Allowed  the  adrocaton 
a  proof  "  of  the  preliminary  defence  against  the  com- 
petency of  the  action,"  founded  on  the  allwation,  that 
they  had  leried  toll  at  the  bar  in  qaeation  "  for  a 
period  of  aeven  yearn,  without  challenge  or  interrup- 
tion." AgaiDHt  this  interlocutor  both  partiea  reclaim- 
ed ;  but  the  She riff-iubsti tote,  on  18th  Jsnft  1831, 
adhered,  and  iuued  th^  following  note: 

'■  1.  The  pAition  for  tha  iDchbelir  Rood  Trititee*,  defen- 
ders. coinpUini  of  tfaeinierlocutor  in  lofw  MiCiaatuDi  the  pvr- 
■uera'  title.  The  oripnal  ipptiniion  wu  nude  on  ibi*  ground, 
tliBt  thedefenden  had  recently  put  up  a  ebeck-bsr,  and  levied 
toll  at  B  point  whue  no  litailtir  exaction  bad  been  preriouilj 
nude,  and  that  tbe  right  to  do  to  was  not  conferred  an  them  hy 
Eutute.  The  title  of  the  punuer*  to  complain  of  such  a  usur- 
pation arises  out  of  the  interest  they  have  in  that  partieulu  di». 
trict  where  it  took  place.  The  prdimitiary  defence  is  rested  on 
possession  bj  the  derenders,  a  point  on  which  the  parties  differ, 
Mid  for  which  reason  a  proof  before  »niwer  has  been  allowed. 
2.  Tbe  petition  for  James  Martin^  the  other  defender,  (who 
does  not  object  to  that  part  of  the  interlocutor  sustaining  die  pur- 
suers' title),  cTsres  a  rec»l  of  tbe  order  of  proof,  in  respect  of 
tbe  adaiissioqs  in  process.  But  no  sucb  admiimons  are  oo  re- 
cord, aa  judicially  to  bind  the  pursuers,  or  supersede  the  proof 
ordered.  Andai  to  the  onu  protanifi,  the  averment  must  be  (up- 
ported  by  the  jwtj  msking  it.  S.  The  pursuers  argue,  in  their 
petition,  that,  in  point  of  law,  no  right  to  a  possessory  judgment 
can  ever  exist  in  tbe  case  of  a  toll ;  because,  from  the  natuiv  of 
the  suhyect,  the  nfcesian  title  or  origin  of  sticb  possession  is 
and  must  be  swanting.  The  pursuera,  however,  are  mistaken  in 
tbi«  aliment  :■  Poiiession.  by  tenants,  ot  a  succession  of  ten- 
ants, is  the  same  thing  in  law  as  possession  by  tbe  party  him- 
adf.  Qui/acU  ptr  aUoificit  per  u.  Should  tbe  defenders  fail 
in  tbelr  proof  of  possession,  the  punUen  will  be  entitled  to  call 
upon  them  to  show  how  the  defenders  derive  a  right  from  ibeir 
Statutory  title  to  put  up  the  cbeck-bar  in  question.  As  this  is 
■  a  summary  process,  and  as  tbe  interiocutor  Iwougbt  uhder  review 
was  pronounced  on  mature  eonslderatiun  of  tbe  whole  case,  the 
Shenff.substitute  thought  it  better  to  sute  his  views  in  this  form 
that)  to  order  answers  to  tbe  several  petitions  againat  i^  by  which 
nteui  any  party  atill  dissatiafied  nay  have  a  speedier  access  to 
a  higher  tiibuiiaL" 

Both  partiei  then  proceeded  with  their  proof  at  to 
the  poiaestion  for  leren  year*,  and  the  Sheriff-sob-' 
stitute  on  30th  December  I8SI,  proDOonced  this  in- 
terlocutor : 

"  Finds  no  proof  of  the  preliminary  defence  sgainst  tbe  com- 
petency of  the  action,  that  tbe  trustees  on  the  Inchbelly  road,  or 
ibeir  tacksman,  have  levied  toll  at  the  check  or  side-bar  in  ques- 
tion for  a  period  of  more  than  seven  years,  without  challenge  or 
legal  interruption  :  In  particular,  finds  no  attempt,  on  the  part  of 
Mid  trustees,  to  prove  possession  of  said  check  ut  side-bar  during 
the  years  1325-6,  and  1826-7  :  Therefore  repels  the  preliminary 
defences.     And  the  record  being  doted,  allows  the  parties  a 


proof  of  their  lespediresTerments  contained  in*  the  reriaed  coor 
dcseeadence  and  reriied  aoswen,  pro  tU  dejivt." 

On  advising  mutual  reclaiming  petitions,  this  inter* 
locator  was  pronooneed  09  31st  Jannary  1832 1 

"  Having  adrised  tlte  reclaiming  petitions  for  tlie  whole  paidea 
to  this  action,  and  ree^nsidered  the  whole  proeeas,  with  spedal 
reference  to  tbe  Act  of  Padjsmcnt,  4th  Geo.  IV.,  cap.  49,  ad- 
heres to  tbst  part  of  tbe  interlocutor  complained  of  which  re- 
pels tbe  preliminsry  defence  founded  on  a  poasestory  poMcanon ; 
but  recals  ttiat  part  thereof  which  allowa  a  proof  generally  of  lbs 
respective  arermantt  contained  in  tlu  reidsed  eandewendelKa 
and  revised  answers  i  snd  finds  tbst  the  defenders  are  boooi 
U>  show  their  right  under  the  General  Tumpika  Act,  and  Local 
Act,  No.  II.  of  procesi,  to  put  up  tbe  check.bsr  in  quesdoo, 
and  to  exact  toll  thereat ;  and  that  they  bare  complied  with  tli« 
reqoiutes  of  tbe  said  general  Act,  as  to  intimstion  to  the  public 
of  tbe  meeting  of  trustees  for  authorising  said  erection,  and 
Otherwise:  Appoints  (he defenders  to  lodge  a  minute,  etatu^ 
sj>ecia]ly  the  authority  and  'due  eieroisB  thereof,  as  above  men- 
tioned, within  fotir  days  from  this  dste :  Bepels  the  defence, 
that  tbe  present  action  was  not  commenced  within  sis  months 
of  the  wrong  done  or  injury  suffered,  in  respect  the  same  was 
brought  within  said  period  from  the  putiuers'  flrsl  complaint  to 
tbe  defenders:  And  with  these  findinpand  eiiJanaiona,  re^ 
fuse*  tbe  devre  of  the  petitions  for  the  whole  patties.'' 

Along  witli  tfceir  answers  to  tbe  miDnte  ordwvd 
by  this  inlerlocntor,  the  iMpondenta  prodoced  tha 
Act,  35  Geo.  III.  c  155,  (a  copy  of  which  had  pr** 
rionsly  been  ordered  to  be  withdrawn,  as  irregulariy 
prodnised,)  md  stated,  that  the  Sheriff  would  of  cuura* 
give  it  all  due  weight  aa  a  constituent  part  of  the  rs* 
cent  Act.  On  20tb  March  1832,  the  Sberiff-aubati^ 
toto  prononnced  this  interlocutor: 

"  IJaving  considered  tbe  minute  for  tbe  Incbbelly  Road  Trus- 
tees, defenders,  aniwets  thereto  for  tbe  pursuers,  and  Aeta  of 
Farliameot  referred  to.  and  founded  00  by  said  defenders :  Finds 
BO  right  conferred  by  tbe  General  TutDpike  Act  nor  by  the  Luesl 
Act,  No.  1 1  of  process,  (i.  t.  3d  Geo.  IV.  c  17,)  upon  tbe  defen. 
dera  to  put  up  the  cbe^-b«r  in  question,  and  to  levy  toll  tlicreu : 
Fiiids  it  uooecessBiy  to  pronounce  upon  (be  due  exercise  of 
SQch  light,  in  respect  no  such  right  eiialedi  Therefore,  repels 
tbe  whole  defences,  grants  wsrran  t  to  remove  thelnll-bar  or  gate 
eomplained  of,  and  interdicts,  prohibits  and  discharges,  as  crmred 
in  the  original  petition:  Find*  tbe  pursuers  entitled  to  expenses,* 
Sec 

On  an  appeal  to  the  Sheriff,  his  I^irdship  found, 
that  the  bar  in  question  bad  been  nmoTed  in  the 
course  of  the  action,  and  therefore 

interlocutor  of  20th  K 
the  toll-bar  or  gate  complained  of,  and  interdicts  the  deCcDdcn 
from  levying  toll  at  said  bar,  seeing  that,  before  said  iDtcrloeutoe 
was  pronounced,  the  bar  had  been  removed,  and  tbe  levy  of  toll 
discontinued  ;  but  adheres  to,  and  continues  the  interdict  con- 
tained ill  said  interlocutor,  in  so  far  as  it  applies  to  the  erectii^ 
of  toU.bars,  ot  levying  toll  at  the  place  where  the  bar  in  question 
formeily  stood,  or  at  any  other  pert  of  tbe  road  in  dispote,  ra- 
cepting  in  pursuanee  of  stststory  authoEity,  and  notices  tberclty 
requited ;  adheree  to  the  concluding  part  of  said  interlocutor, 
wbich  finds  the  pursuers  entitled  to  expenses. 

"  iVufi. —  It  was  Incumbent  ou  parties  to  hsra  stated  to  tha 
Court  the  fact  of  removal  pf  the  cbeck-bur,  and  discontinuance 
of  the  levy  of  U{ll,  at  the  time  when  thac  took  place.  Mad 
either  of  them  done  so,  more  than  one  half  of  tbe  troable  and 
expense  whicb  has  arisen  out  of  this  sction  might  bsre  been 
avoided.  Tbe  Sheriff  bat  ascertained  that  the  check-bar  in  ques- 
tion, vis.,  that  at  the  crossing  of  Parson's  Street,  was  entirely  re- 
moved at  or  about  the  term  of  Whitsunday  IB31,  and  that  ever 
since  then,  tio  toll  has  beeu  levied  or  aakri  from  the  punaera, 
or  from  any  person  at  the  place  where  tbe  bar  stood,  or  even  at 
tbe  otliet  check-bat  In  Qlebe  Street,  which  wis  discontinued 
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The  bar,  it  wat  said,  had  been  rem OTed,  not  hj  the 
tdTvcators,  but  by  the  Carakirk  Railway  Company. 

The  troateei  then  adrocAt«d,  and  pleaded,  tnter  alia, 
—I.  The  present  adrucatloD  ia  oonipetentt  in  reipect 
tkat  the  origin^  action  before  the  Sheriff  waa  incomr 
P«lent,  and  that  the  General  Road  Act,  Hh  Geo.  IV. 
c.  49,  nuir  repealed,  if  it  still  has  any  qffect,  ia  direct- 
sd  only  ag'ainit  future  erections  of  toU.barf,  and  conid 
not  apply  to  the  Qne  here  in  qiiestion,  wbich  waa  pre- 
TioDsly  erected,  and  as  to  nOiicb,  consequently,  the 
Sheriff  had  no  juvisdictiun  whatever,  or  at  leaat  no. 
uclusiva  JBrlsajction. — II.  The  original  application 
of  the  respondents,  founded  on  the  General  Tnmpike 
Act  then  in  force,  was  incompetent,  in  respect  that 
Statnte  onlv  authorised  parties  to  complain  of  ban 
which  should  be  erected  subsequent  to  the  Act,  where- 
as the  bar  in  question  was  authorised  to  be  erected  in 
the  year  179^,  nearly  forty  years  before  the  raising 
of  the  action  ;  and  the  measure  complained  of  was  not 
t^Iy  the  erecting  of  a  new  bar,  but  the  repairing  and 
continoance  of  an  old  one. — III.  The  application  fit 
the  respondenta  was  fartlier  iucompetent,  ia  respect 
that  the  complaint  was  not,  in  l^rms  of  tha' Statute, 
bronght  within  six  months  after  the  doing  of  that 
which  could  alone  be  complained  of,  namely,  the  ori- 
ginal erection  of  the  bar ;  and  its  continuance  in  the 
same  place  and  position  could  not  afford  a  proper  ter- 
mintu  from  which  the  action  could  bear  datei^ — IV. 
The  application  was  farther  incotnpeteot  and  inapt, 
inasmuch  as  it  waa  not  made  out  that  the  bar  was 
truly  erected  where  the  trustees  bad  no  power  by  any 
Act  of  Parliament  so  to  do ;  in  which  case  alone,  a 
jarisdiction  was  conferred  on  the  Sheriff  by  the  Sta- 
tute. 

^  The  respondents  pleaded — I.  The  present  advoca- 
tion is  incompetent,  in  respect  that  the  original  peti- 
tion was  presented  to  the  Sheriff  as  the  statutory 
judge  under  the  General  Turnpike  Act,  4tli  Geo.  IV. 
e.  4&,  then,  and  quoad  hoc,  still  in  force ;  by  which 
Statute  it  is  enacted,  that  thejodgraent  of  the  Sheriff 
in  any  matter  thereby  eomitiitted  to  him  shall  be  final, 
and  not  subject  to  i^riew  by  advocation  or  otherwise, 
4th  Geo.  IV.  c.  49,  sects.  49  and  112.— II.  The  alle- 
gation that  the  erection  complained  of  was  made  prior 
t»  the  paasing  of  the  General  Turnpike  Act  of  1823, 
is  disproved  bv  the  evidence  adduced,  which  esta- 
btishes,  that  prior  to  May  1830,  there  were  only  two 
decayed  posts,  and  no  table  of  toll-rates  nor  continuous 
nse  of  exacting  toll.  The  present  application  was 
presented  in  August  1830,  and  therefore  within'Iess 
than  six  months  of  the  erection  in  question. — III.  It 
was  proved  before  the  Sheriff,  that  the  bar  in  dispute 
was  erected  at  a  place  where  the  advocators  had  no 
power  to  erect  it ;  but  this  goes  to  the  merits  of  the 
question,  of  which  the  Sheriff,  whether  right  or  wrong, 
was  the  sole  jiidge.  The  proceedings  before  the  She- 
riV  were  regular,  «nd  be  In  no  respect  exceeded  his 
powein. 

The  Lord'Ordiqary  (doiehouse),  on  Sd  July  1333^ 
pronounced  the  following^  interlocutor;  .    ^ 

"  The  Lord  Ordinsrf  havtng  heanl  counsel  fur  the  parties. 


and  coHidered  tha  closed  record,  productions,  proof  adduced, 
and  whole  process,  Fiiidi  it  proved,  (bst  for  lotne  jeirs  previous 
to.l827,  toll  duties  were  levied  occisionillf,  but  not  reguUrly. 
at  the  bar  in  question  on  Ibe  Incfabellj  roul ;  tbst  during  tlie 
;«us  1827  snd  1828,  wben  Maraball  was  letsee  of  iha  To™- 
held  bar,  snd  after  hi*  death,  wben  Aitlien,  bU  bratber-ia.lHw, 
took  chii^  of  the  lolU  under  the  lease,  that  toU  duties  were 
srldoA  if  ever  collected  sC  that  bu;  tlut  noUble  of  rates,  in 
terms  of  the  General  Turnpike  Acts  was  put  up  there  previous 
tft  WMtsuodsr  I  SaO,  When  the  advocator.  Monin,  became  leuee ; 
tbat-tbe  application  of  the  respcodeDls  to  the  Sheds'  was  made 
within  aix  months  after  Martin  erected  new  poats  with  s  cbsin, . 
for  the  firit  time  put  up  a,  table  of  rates,  and  h^an  ajjain  (o  levy 
toll  duties  afler  they  had  been  discontinued  :  Finds  that  in  these 
circumitsnces,  the  application  was  competent ;  that  it  walnot  ultra 
vitti  of  the  Sheriff  .to  determine  wbecber  the  aaid  toU-bar  was 
erected  by  virtue  of  an  Act  of  FarliamBnC,  snd  on  his  finding 
that  it  waa  aoi  so  erected,  either  to  order  it  to  be  removed,  or, 
being  removed  while  tbe  action  depended,  to  interdict  the  advo-  , 
eators  from  replacing  it :  Finds  tbtt  under  tbe  Statute,  4  Geo. 
.IV.,  a  4S,  the  judgment  of  the  Sheriff  in  this  matter  is  not  sub- 
ject toteview;  ihereforesustaiustbeobjection  to  the  competency 
of  this  advocstioi^  dismiaaes  the  action  and  decerns :  Find*  the 
advocators  liable  in  e^kenaei,"  &c. 

The  advocators. reclaimed;  and  the  Conrt  on  8th 
Inarch  1834,  ordered  caaes  on  tha  eompetency ;  and 
at  adviaing  to-day,  it  waa  apenally  maintMued  ibr  the 
advocators,  that  the  Sheriff  had  plainly  not  oonaidered 
or  founded  on  the  Act,  35  Geo.  III.  c.  155,  the  ma- 
terial clause  in  which,  affecting  the  present  action, 
was  continued  in  force  by  the  aabsequent  Act,  and 
therefore,  that  a  review  of  his  judgment  was  compe- 
tent :  Farther,  that  the  Sheriff  had  clearly  gone  be- 
yond his  powers  in  granting  an  interdict,  seeing  that 
the  Act  only  authorised  him  to  order  the  bar  to  be 
removed. 

Lord  Balgny. — Tha  power  to  remote  certainly  implies  a 
power  to  prevent  the  erection  being  put  back  in  tbe  same  place. 

Lord  Giliia. — Certainly.  And  as  to  the  Sheriff's  interlo- 
cutor containing  no  decision  on  the  Act,  S6  Geo.  III.  e.  1&6, 
be  was  bound  to  say  what  he  found,  but  he  waa  not  bound  to. 
any  irhM  Acts  he  went  on.  It  was  his  duty  to  consider  this 
Act  as  well  as  the  others,  and  we  must  presume  he  did  so. 

Lord  F/aiOfH. — He  might  hare  prononnced  a  general  inter- 
locutor, without  meniioning  any  Acts  at  ail.  Although  the 
Sheriff  had  gone  wrong,  tie  have  no  power  to  review  bis  judg- 
ment. Even  reduction  is  excluded,  which  is  not  usual  in  these 
Acts.  We  must  preiiuine  that  the  Sheriff  hu  gone  on  tbe  Act 
in  question,  and  considered  it,  so  far  sa  applicable. 

Lent  Gillitt — I  am  of  opinion  that  the  advocation  is  incom. 
,  patent.  The  Sheriff  was  bound  to  cennder  all  Acts  applicable 
to  the  case,  and  we  mutt  Hold  that  he  did  so.  He  waa  bound  to 
eierciae  his  judgment,  snd  if  he  has  done  this,  we  bsve  no  power 
to  review  his  decision.  He  waa  the  proper  person  to  judge 
whether  the  erection  was  contrary  to  the  AkCt,  or  not ;  and  if  he 
holds  it  to  bsve  been  contrary  to  the  Act,  we  cannot  inquire 
whether  be  was  right  or  wrong.  As  to  the  interdict  I  bavc  some 
difficulty.  If  A.  B.  attempts  to  eater  my  groond^  I  am  en- 
titled to  an  interdict  against  him  ;  but  if  A.  B.  never  attempted 
to  enter  my  grounds,  1  am  not  entitled  to  interdict  him.  If 
this  toll-bnr,  after  being  ordered  to  be  removed,  is  attempted  to 
be  replaced,  an  interdict  may  be  obtained.  But  there  is  no 
reason  at  present  to  hold  that  the  trustees  wilt  attempt  to  re- 
place it  I  rather  think  the  safer  way  is  to  have  the  reapoa. 
dents  to  appl^  for  an  interdict,  if  the  trustees  attempt  to  replace 
Ibe  bar.  Il  is  true  that  tbe  toll-bar  has  been  already  taken  away, 
snd  therefore  any  judgment  ordering  it  to  be  removed  is  useless, 
bat  I  hold  that  the  judgment  must  be  the  same  as  if  the  bar  had 
stood  as  it  WIS  at  the  eomaienceinent  of  tbe  process,  snd  had 
been  now  ordriedto  berenwved. 

Lord  UaclitHiut,—l  sgref  w>th  Lpr4  C^lUssi  taosptaa  to  .the  . 
.interdict.    '1  confess   1  rather  think  the  interdict  was  properly 
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fruited.  I  do  not  iM  whit  cIm  the  Sheriff  could  well  do,  u 
Ibe  tmr  wm  prrviouilr  remond.  The  only  qaetdoD  ii,  whether 
be  bw  fruited  the  right  aort  of  Interdict,  or  whether  R  li  too 
broad.  I  ban  no  doubt  of  fai>  power  to  grtnt  in  interdict  I 
think  in  interdict  Would  have  been  implied  in  ■  ju^ment  or- 
deriog:  tb<  bar  to  be  removed,  although  it  had  not  been  expreM- 
ed.  ir  the  bar,  after  being  ordered  to  be  remoTed,  Ikad  been  at- 
tempted to  be  put  up  again,  thii  would  bare  been  a  contempt  of 
Com,  altbough  there  bad  been  no  interdict. 

The  Court  here  exprnced  an  opiiiian  that  the  in- 
tftrdict,  u  it  at  preaent  itood,  would  Dot  prerMt 
the  trustee!  from  potting  up  s  legal  bar  on  atiy  other 
part  of  the  road,  provided  tiiey  had  power  to  do  so. 

The  re«pondent«  having  then  moTed  for  expeotet, 

tent  FreMiM  lald,  I  am  for  giving  expenie*.  1  think  it  la 
fw  the  benefit  of  road  tmiteea  themMlna  thai  Inleriocutora 
of  the  Sheriff  ihould  be  final.  The;  fat  an  Act  paiied,  de. 
daring  that  the  judgmenta  of  the  Sheriff  gball  not  be  liable  to 
reiiew,  and  then  the/  come  ben  and  maintain  that  ther  ara 
liable  to  review. 

Lent  Ciffiri.— What  they  want  la,  that  the  jndgmenta  of  the 
Sheriff  abidl  be  final  when  in  tbdr  larour,  aad  not  final  when 
agalnit  them. 

The-  Coart  adhered,  with  expeiuet. 


J>ewi  orFacultr(Hop«)Hid  W.  BeU ;  H'Lean  It  Qian.  W.S.', 
Agent*.— Ur  ttoUttid,  Clerk [G.Z(.] 

m\  June  ISSi. 
No.  S57. — TnouAs  Lahdal*,  Purtuer,  v.  Crarlbs 
HowDiN  AMD  Mrs  Joan  AwDBaaoK,  umaime  hit 
Wife,  DefendtTt, 

Huaband  and  Wif»-.A d he rence— Liability  for  Expenjei— .^n 
^■al  kanng  agrtad  lo  d^»d  a  wife  in  aa  actian  ofadhertntM 
laiitM  ktr  kaihmi,  and  to  tttkii  Bptaiei  from  lit  Mmitand 
—BM,  ttat  ta  wai  tut  tiuiilit  lo  dotm  taU  apatmt  Jnm  Ot 
mift,  m  llf  greand  Ikat  iht  kad  a  uparalt  tttaitt 

The  pnnuer  wai  employed  br  the  defender,  Mr> 
J.  Anderton  aliat  Howden,  to  detend  her  iji  an  action 
of  adherence  at  the  instance  of  ber  buiband,  on  the 
Auth  of  an  ezprew  written  anderatanding,  that  her 
hosband  and  not  ihe  was  to  be  held  li^le  In  expeniei. 
The  partner  raised  an  action  for  payment,  and  con- 
elndeda^intt  MnAnderaonand  her  former  hniband, 
maintaining— t.  The  defender,  Mrs  Anderson,  is  liable 
in  payment  of  the  aoooniiU  sued  for^  in  respect  they 
were  inenrred  on  the  employment,  and  in  defending 
aa  action  in  which  ihe  was  the  defender,  and  her  hos- 
band the  pursuer,  the  retnit  of  which  allected  materially 
her  personal  and  peenniary  interests,  and  in  respect 
abe  wai  then,  and  li  now,  poteeised  of  a  separate  in- 
•ame  and  estate^-II.  The  defimder,  Mr  Howden, 
who  waa  pursuer  of  the  action  against  his  wife,  is 
liable  in  payment  of  the  aeoonnts  sned  for,  in  reipeot 
he  wai  the  holder  of  the  goods  in  communion  at  the 
time  the  accounts  were  inenrred,  and  was  liable  for 
debU  contracted  by  his  wife, — III.  The  inhibition 
1  by  the  defender,  Mr  Howden,  did  not  de- 
wife  of  the  right  to  defend  herself  against 
bronght  by  him  against  her,  or  to  ineur  the 
inch  detence;  and  it  In  no  respeet 
aSeeU  Ue  parauor's  right  to  reoover  the  aecounla 
sued  for. — IV.  In  the  whole  rirmunstaoaee  sUted  on 


prive  his 


expenses  relative  toanch  deMoce;  and  it  In  no  respeet 
afeeU  the  parauor's  right  to  reoover  the  aecounU 
sued  for. — IV.  In  the  whole  rirewnstaaoee  sUted  on 
the  neerd,  both  defenden  ar«  liable  to  die  ponAw, 


reterring  their  belief  infer  le,  and  dtair  pleas  ara 

fronndless  and  irrelevant.  Answered  by  Howden— • 
,  The  respondent  ■■  not  liable  for  the  expenses 
inenrred  by^iia  late  wife  in  carryiog  on  the  ilUfoonded 
and  unHUcceasful  litigation  referrml  to  against  him- 
self. Fur  payment  of  these  expenses,  if  incorred,  the 
Snnuer  must  look  to  his  own  employer,  the  other 
efender. — II.  The  defender  having  previonsly  ia* 
hibited  his  Ute  wife,  ooght  Dot  to  he  hdd  rMpoa- 
sible  for  a  debt  unnecessarily  incurred  by  her,  aad 
not  in  rent  venam  of  him,  but  directly  the  opposiis. 
— III.  But  whatever  night  have  been  the  case  during 
the  subsistence  of  the  marriage,  the  respondent,  it 
all  events,  after  its  dlapolutioo,  cannot  be  sabjeded  to 
the  debts  and  obligations  of  hts  wife,  more  espesially 
where  she  has  a  separate  estate  of  her  own,  and  whsrs 
the  retpondent  was  not  lucrafut  by  the  tnarriage^^ 
IV.  Supposing  the  defsnder  to  be  liable  at  all,  he  can 
only  be  so  for  the  account  of  the  solicitor  whocondoeted 
the  proceedings  in  the  Commissary  Court.  Answered 
by  Mrs  Anderson — I.  The  debt  clumed  by  the  purseer 
having  been  contracted  ttante  matrimonii,  formsaclaiiB 
solely  against  the  goods  in  commnnion,  and  conseqnsnt* 
ly  against  Mr  Howden ;  and  no  pwsonal  liability  U* 
tm^es  to  the  defender,  Mrs  Atsderson,  for  the  sud  debt. 
—II.  A  persona]  obligation  andert^en  by  the  iriA^ 
ttante  malritHonio,  is  nnll,  and  wilt  natanthoriseaayBs* 
tion  against  her,  ot  any  diligence  against  any  beritabls 
property  which  may  oelong  to  her ;  and  Ht  less  will 
It  authorise  a  personal  decree  against  ber  far  payuaBk 
— III.  The  pursuer  is  barred  personoti  exn^KNW  fram 
making  any  claim  agidnit  the  defender,  in  respect  he 
led  Iter  to  believe  tnat  she  would  incur  no  personil 
liability  ftir  expenses  itt'defending  th^  aetiira  raised 
against  her  by  Iter  bniband,  and  in  respect  be  aeoepled 
of  the  employment  on  this  footing. 

Lord  Medwyn,  on  SSd  February  1834,  pronooaced 
this  interlocutor : 


Eanatl  and  the  dcFcader,  Mrs   Howden,  before  itatln|  ad«- 
mee,  that  ihe  diitinctlr  bitimated  to  him  that  sba  did  aotmaaa 
Tretponalfaili^  Ear  U>«  tjquLults  Incurred  io  herd*. 


that  Chutes  Howden,  Ibe  hrnband  of  the  other  defender,  aa  lb* 
poasessor  snd  sdministrstM'  of  tbe  (oedi  is  coomunieD  dU  Its 
dinolntkiD  of  the  marriage,  and,  as  aiieb,  liidite  for  his  wift% 
debts  properly  eontncted,  i«  liable  to  tbe  pvtner  for  tbe  jatt 
araontit  of  biiacoount  tncnrred  in  her  defence  |therefiHedacan* 
againa't  him  ftu'  tbe  enwnnt,  a*  it  ^taU  be  taxed,  ud  remita  the 
same  to  tbe  auditor  of  Court  to  Out  anil  to  rapeR:  Fioda  tbi 
paraoet  entitled  to  bli  azpcnaea.  In  so  hr  aa  they  bare  baas  1^ 
curred  againit  tbe  aaid  defender;  allows  an  acconat  tbeceof  le 
be  given  in,  and  remits  tbe  aime  to  the  auditor  to  be  tuad,  aad 

The  pnrsner  reclaimed,  and  prayed  tbe  Court 
« to  slier  the  Ibrsssld  iatefloeator,  so  &r  aa  redalmed  igrisit. 
sod  to  repd  tbe  delmees  for  tbe  swd  Un  Joan  Anderaoa  ■!>■  ~ 
Howden,  snd  to  deeen  sgsinst  her  io  teens  of  the  eondosisas 
of  lbs  libsl.  snd  to  Bad  tbe  pnrsnsr  snUtled  to  avensss^" 

Tbe  Conrt  unaniinoaaly  adhend* 


mt.}^ 
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AntboritlM  ba  Chule*  Boirdca.— Yonng  •,  Luudin,  Stb 
Jano  1815;  8.  uid  D.  Vol  IV.  p.  81.  Utxwell  v.  Wallace, 
SA  WarOx  1936;  Mar.  Diet.,  App.  No.  7,  mm  Haibaad  mod 

AMboritiH  fbrHri  AndenoD.— Dc  !■  Hotteo.  Jw£ns.  I6lk 
X>eMiQber  1788.  Mamies  v.  Gillespie,  8th  Oecembw  17S1. 
Icnnoi  D.  Auehindosi,  lUb  Ua^  1821. 

Second  Division.— Lord  Ordiimy,  Mahstn, — At.  D.  M'- 
Neill  end  Andono;  Partjt  AgeaL — jOi.  Hots  and  Hillert 
John  LhiDn[on%  W.S.,  Agent.— Mt  TIiodmm,  Clerk.— 

t/.r.if.i 


IQlh  June  1834. 

No.  SS8. — EusjffiETH  Cahtlxy,  Advocator  S;  Pur^ 
nur,  c  John  Robektson,  UttpondtjU  St  Hffift' 
der.-  1 

Proof— Semip1«M  Prabatio— Witaestea— AdmiesiUtitj'-CIr. 
CHBiMaiun  in  mkiclt  taiittnt*  «u  notfoiiMii,  I.  To  anuniif  Ic  a 
aen>f plena  probatlo. — II.  Ofinion  apniKil,  lAcI  titurt  totrt  na( 
a^Mii^ltwUnmMm^tlupumitr, — lit.  Tlial il re^itirril itrong 
«MdniM  M  rrtM  tit  preaimpliiin,  Ikmt  lAa  jl*u6aatf  of  a  wutmtd 

■  -aHiam  ww  not  UufiMtr  tfktr^iU. 

The  pursaer,  a  married  wotoxa,  brought  an  action 
for  aliflwnt  of  &  natural  child,  a^^mt  the  retpondent, 
i^hon  ahe  allegwA  vm  the  father. '  After  a  long 
proof,  the  Sh^ff  ftiand  that  it  did  not  amoont  to  a 
«£ni^)fena  nroiolto,  and  asRoilaied  the  defender.     The 

Ennner  adrucated ;  and  Lord' Medwyo,  on  2let  Fe- 
^aar^'1834,  remitted  timplieiier,  adding  the  following 
note,  whlcb  contain!  the  important  facta  alleged,  aaa 
the  evidence  adduced : 

■*  Nale. — Ttie  proof  igilnsl  tbe  deFenderiD  ibii  cue  is  retted 
opoo  admlnions  bjr  bim  of  bis  bsring  hid  connexion  with  the 
pdnder.  No  attempt  has  been  made  by  her  to  establiab  anj 
otfcer  ■fcrmeiit  of  any  eonseqtMnee.  Now  tbeie  admiaaions  are 
to  be  foand  only  in  Uie  evidence  af  tbe  two  first  witnesses,  tbe 
■iatenofthe  pirraaer.  Tbe  otber  witnesses  to  any  statement  on 
the  part  oF  tbe  defender.  Weir,  Olen  and  Dane,  prove,  tb«t  on 
the  occasion*  referred  ,[o  by  them  (not  tbe  sime,  bowerer,  as 
those  deponed  to  by  tbe  sitters),  be  denied  baling  had  connexion 
with  tbe  pursuer.  Tbe  Lord  Ordinary  entertsms  leij  serious 
doubts  whether  he  can  look  at  [he  eridenee  oF  tbe  sisters  at  sH. 
If  necessary  witnesses,  they  were  so,  not  I7  accident,  but  by  tba 
eoodiKt  of  the  pursuer  herself,  who  selected  tfaem  to  communi- 
cate with  the  defender,  instead  of  some  one  not  ao  nearly  con- 
nected tritb  her  j  and  ftrom  whit  appears  of  lier  condDct  oniiuit- 
ting  the  deFbnder's  serrice,  she  could  not  be  prompted  to  this 
conduct  by  ittbdcity,  and  an  unwillingness  to  nskc  a  disclosure 
of  ber  shame.  But  ^I'en  supposing  tbem  not  eicloded,  tbe  Lord 
Ordioary  cannot  place  such  reliance  oo  their  testimony  a*  to  set 
Itup  gainst  dnt  ortbcother  witneasea,  wbo  prere  tbe  deaUa 
at  an  after  penod.  which  ifould  baveikeen  idle.  If  tba  defender 
bad  made  previous  adQiiBsioDt^_.Ttie  defender  has  takea  great 
pains  to  prove  that  the  pursuer  was  a  woman  oF  unchaste  be- 
liaviout.  This  does  not  much  strengthen  htaraie,  and  rather  in- 
creeses  the  suspicion,  ttiat  after  all,  tbe  pmiuer's  statement  may 
be  tree,  wbcn  it  is  considered  that  tbe  defender  livea  as  a  single 
■Han,  with  a  single  fenule  serraat  in  thabonw,  whoakepalnaa 
apartment  not  usually  allotted  to  aarvantain  well  regulated  bowe*, 
but  next  to  the  defender'a  own  bed-room,  and  that  tbe  only  other 
invutes  in  tbe  house  are  two  illegitimate  cbtldren  of  tbe  defen- 
der^, wbo  sleep  on  snotber  floor  of  the  house.  A  female  domes- 
tic, being  of  light  behaviour  in  such  1 
to  exciie  anspicion  ;  but  there 


The  pnnner  reclaimed,  prajing  Aa  Ooort 
"  to  reca)  tbe  interlocntor  complained  «f ;  I 


preialio  (  to  authaiiia  tbe  pnmet'*  eatb  to  be  taken  in  mp^ 
BMDt ;  and  l«  find  tbe  pnnwi  enlillaA  (0  •speaMti' 


At  adviaing, 

Lord  Jutiitt~Cteri  aaid,  tbe  cause  depended  on  die  credlbilitjr 
of  two  witneascs,  not  a  word  of  whose  evidence  could  be  b^ 

LanI  VtailttAant  said,  the  pnrsueT*s  canie  bad  not  ■  !<%  to 
stand  OB.  Her  sister's  evidence  he  considered  insteissible  j  but 
no  noa  coald  read  it  without  seeing  it  was  false  from  begitminK 
to  end.  There  waa  not  avcitige  of  evidence.  When  a  matried 
iroman  prove*  with  child,  the  presumption  is,  that  the  husband 
islheraiber.  Then  must  be  strong  proof  to  rebut  this.  It 
would  be  peaini  stempti  to  maialBtn  a  nae  like  the  present.. 

The  Court  nnanimnntlj  refuaed  tbe  note. 

Second  Diviiioo — Lord  Ordinary,  Medwyn. — A/.  Skene  b 
Satherland;  Jsmcs  A.  Robertson,  S.S.C.,  Agent.— .4A.  Rutber. 
furd  and  Monteitb ;  Alexander  Johnstone,  W.S.,  AgcnL— Mt 
RnUind,  CleA.— U  ff.H.] 


.    JOBIT 


ISM  June  1831. 
Ni>.  S5d. —  Jamks  Nsilhdh,  Saapender, 

MoRisoN,  Charger. 
Priiidpal  and  Agent — Settled  Account — Suspension — A  cllmt 
kaviif  granted  tntral  nnscMwIi  ef  abiit  Jbr  nn  agnu'i  buiirua 
accOMiu  i  and  t/u  agent  having  obtaiitmi  detree  in  aiitancf  Jitr  ihg 
eanliiU  aflkt  lait  nneamii,  but  U  being  alUgtd  thai  the  aceennt 
kad  MsMer  bten  tonrf  iwr  mtdend — BiU  ef  la^itmion  fautd 
anjuTotoTif  caufiMS,  ntBrmng  nli  ^maliotu  nfetptntet. 

On  Sd  April  1830,  the  lUipender  granted  to  the 
ehai^r'n  firm,  M«cCallura  and  Moriauit,  writera  ia 
HaiDiItoD,  a  bill  in  theie  termii 

"  Four  raontbs  efter  date,  pay  to  as  or  order,  wttbtn  tbe 
British  Linen  Compsuy'i  Ofice  In  Hamilton,  £U,  16s.  Ster. 
ling,  to  accountnf  an  aeeonnt  of  business  rendered.  (Signed) 
M'cCALfcOH  and  MoaieoN.  (Accepted)  J«he)  Neilsok.' 

Oh  7th  March  18^4),  tbe  cliarger  obtained  decree  in 
abfeaee,  before  the  iiheriff,  for  the  idiii  contained  in 
thii  bill,  and  for  £2,  8i.  a>  tbe  expense*  of  proceu  and 
dnea  of  extract.  On  this  decree  a  poinding  ira*  exe- 
cuted to  tbe  extent  of  £5, 9«. ;  and  caption  being  raised^ 
tbe  •utpeiider  waa  impriaoned  on  23d  April  18S4.  A 
hill  nf  easpenaien  and  liberation  was  preeentedi  witb- 
oot  cantioa,  aetting  forth,  that  the  aoeount  bad  nerer 
been  rendered  or  taxed  ;  that  the  inapender,  who  wae 
an  aninformed  country  man,  had  been  prevailed  on  to 
■ign  what  he  underetood  to  be  a  hill  Cor  £25  ;  and  that 
tbe  decree  charged  on  bad  been  prononoced  in  abeeooei 
and  onghl  to  he  opened  up.  Aimered — The  original 
bill,  granted  by  the  auipender,  wai  written  out  in 
preieace  of  one  of  his  respectable  aeighboars,  for 
part  of  the  account  whtcb  was  previously  render- 
ed, as  the  bill  bears.  It  was  four  times  renewed, 
and  legal  diligence  was  only  at  length  resorted  to, 
OS  the  snipender,  white  be  alleged  he  had  00  money 
to  pay  tbe  debt,  refuaed  to  bring  bla  heritable  priH 
perty  to  sale,  or  to  grant  a  trust  cooTeyanee  of  hia 
effects.  Six  months  after  the  last  renewal  of  the  bill 
baring  been  allowed  to  expire,  so  that  die  char^r 
eould  not  nse  summary  diligence,  he  raised  an  action 
before  tbe  Sheriff,  the  anmmons  in  which  was  taken 
to  see,  and  returned  without  defences,  when  tbe  de> 
oree  oha^ed  on  wa*  pronounced,  against  which  the 
auspendar  nerer  applied  to  the  Sheriff  to  be  reponed. 
The  charger  has  recovered  notfaiog  under  his  poind- 
ing ;  wid  as  no  siiwle  objeotion  is  stated  to  tbe  aeeonnt, 
the  bill  ought  to  m  refnsed.  At  all  ensta,  it  can  only 
be  passed  ou  eantiou,  ud  on  payant  of  Ute  Inferior 
Ctiart  ezpeuHi. 


yGoot^le 


HO 


THE  SCOTTISH  iimist. 


CJtii 


Th«  Lord  Ordinary  (Monereiff)  nftutiA  the  bill, 
with  expeRMs,  adding^  the  foltuwin^ 

"  tfaie Under  the  cire  um  at  an  ces  stated,  thi  Lor4.  Ordinary 

can  B«e  norelrnnl  tjraunilor  auapension.  Bui  st  anjrntte,  wbile 
ttie  cumpkiner  refuses  Co  rouvey  bU  propetl)',  tha  bill  could 
never  be  piuaed  wiibout  caution." 
Tba  sDsp«nderTaclM(ne«l: 

J.sr'/fin/gny.  — Tliere  is  no  doubt  thai  tbe  suspender  isenlitled 
to  get  into  ibe  acroutite,  but  tbe  queation  ia,  if  he  ia  not  to 
(iiid  caution  (Q  mtae  eiient  at  Uut.  If  be  will  give  juntorjr 
cHUtion,  I  woald  be  Tur  paning  Ibe  bill,  nternng  all  queatiooa 
of  eipenaea. 

'  The  GuDrt  recalled  the  iiiterlocn,tor  complained  of, 
and  remitted  to  the  Lord  Urdibary  to  ^ass  the  bill 
on  juratory  cautiun,  reterving  all  questiuns  of  ex- 
peniei. 

First  Diviiion — Lord  Ordinary,  Moncreiffi— <e/.  Bltena 
and  Jamea  Andereon ;  John  Cullen,  W.S.,  Ae'ent— .Jft.  Mar- 
aballi  Alexander  Fleming,  W.S.,  AgenL— Mr  Bell,  Clerk— 
iO.D.].  

mhJune  isSi.. 
No.  360. — Hsmb's  TRU8TBB8,  Raitert,v.  David 
Clvnb  &  Othbiu,  Claimantt. 
Tni«t — Compenaation  —  Ttetention — CircumilaiKf$  la  whicX 
•  Ua  factor  ^  tnuttti  iml  held -tnlitled  to   bt  pnferred  in  a 
mtiUipUpoindiag,  on  tht :  mm  rf w  to  tpteM  AgMMi,  for  tMa 
al/tged  txpcHKi  incurred  by  Ai'n  i^  lit  Irml,  nor  fa  bi  fnv-^ 
Jcmd  m  the  (Anre  of  one  of  Ihe  legattei  for  an  alleged  account 
due  to  kin  indietdually,  but  lahick  aat  iUifuid  and  diipitted. 

The  late  Mr  James  Home,  W.9.,  on  25th  June 
1814,  grantt^  bond  for  £800  to  hii  sister  in  liferent, 
and  lo  hia  two  daughtera,  Mr«  Rslston  and  Miaa  Mary  ' 
Hephnrn  Hume,  in  fee.  Mr  Hume  died  on  Sd  Janu- 
ary 1819,  leaving  a  trait-diaposition  and  aettlemeat 
in  favoar  of  the  raiseri,  burdened  with  the  payment 
of  tba  furcuid  bund  for  £800,  with  a  farther  prori- 
ironof  £1600  to  Mr«  Ralfton,  £1000  thereof  being 
payable  at  tbe  firat  term  after  tlie  truster's  death,  and 
the  remaining  £500  at  the  fit^sl  term  afl^r  his  widow's 
death.  The  £l000  waa  paid  at  Whitsunday  1819. 
For  tbe  £800,  Mr  James  Hume,  junior,  the  truster's 
sen  and  heir-B^law,  granted  a  bond  of  corroboration 
in  1826,  In  Maruh  1889,  Misi  -Home,  having  come 
of  age,  discharged  the  tmgtees  of  their  management 
nnderthe  trusty  In  so  far  as  ihe  was  concerned,  except 
in  regard  to  the  foresaid  bond,  fu  March  1832,  the 
present  summons  of  mnhiplepotnding  was  raised  in 
natne  of  Mr  Home's  trnsteea,  catling  as  defenden,  Mr 
H'oraey  junier,  Mrs  Ralntun,  Miss  Home,  and  Mr 
Clyn6,  S.S.C.,  who  had  been  appointed  factor  under 
the  tivst.  Mrs  Ralston  ulaimed  a  conveyance  to  the 
half  of  the  fee  of  the  £800  bond,  and  payment  of  the 
balance  of  £500  dm  en  her  provision.  Miss  Home- 
claimed  a  conveyance  to  theother  half  of  the  fee  of 
the  £800  bond.  Mr  ClyiM  claimed  to  be  preferred,  ai 
faetor  under  the  trust,  for  alt  debt!  and  expenses 
cfaargeaUe  on  the  ftied,  amounting  to  about  £900,  for 
whiitfa  ke  alleged-Mrs  Ratston  and  Misv  Home  ware 
liaM*t' as  children  aad- representatives  of  the  trulter,' 
aadftwfl?!,  1 5i  %  alleged  to  be  doc  ro  Mm  by  Miss' 
Home  indtridmlly,  er  as  one  of  the  representfttrves  bf ' 
her'iisbker-and-melher^eonflirmta  aecmtnts  produced' 
in  A  depoudtng  proceu  of  twuut  and  leciimiiDg  it  her- 


iiistance  agaiiMt  bliif.  A'  claitii  was  lodged  for  Mr 
Home,  junior,  as  the  alle^iad  auignee  of  \lra  RaI«ton> 
but  this  claim  was  withdrawn.  For  Mrs  RaUtun  aD'd 
Mies  Home  ie  waa  pNarf^-'^hat  as  special  legatees 
they  were  net  liable,  in  the  first  iiistance,  for  debts  or 
expenses  incurred  in  the  management  of  the  trunC ' 
affairs,  which'fell  to  be  paid  by  Mr  Home,  junior,  and 
Messrs  David  and  John  B.  Home,  on  whom  tbe  re- 
■iduary  Interest  under  the  settlement  devolved ;  and, 
tfparatim,  fur  Miss  Home  it  was  pleaded — That  the, 
account  of  £171,  15.  0^.  was  illiquid,  and  not  admitted, 
and  could  only  he  recovered  in  the  count  and  reckon- 
idg,  or  by  a  separate  action. 

The  Lord  Ordinary  (Corehonie),  on  llA  June 
1833, ' 

<■  PrererathedainiAitHiasMsry  Jbnie,  in  terma  of  her  claiia  ;  • 
and  finda  ber  entitled  to  expenaea  of  praoesa  from  the  rviaer*  of 
the  multiplepainding,  and  alao  from  tbe  claimant,  David  Clyne ; 
reaerving  their  dairoa  of  telief  agsimt  eieb  oUwr,  and  also  r*- 
aerving  hia  claim  of  £  171,  15.  9^  againat  her  for  an  aceooat  of 
buaiaen  said  to  have  been  contracted  in  the  uanagetiMit  of  bar 
affaira:  Prefers  Mis  Ralslon'a  Irliatces  in  t«nil9  oFber  claiin  : 
Flnda  them  entitled  to  oqienBCsTrom  the  said  David  Cljne; 
and  decema  in  the  preference,  and  against  tbe  raiACra  of  the  mul' 
tiplepoinding  aoeordioglyi  Finda  tbe  raiser*  of  the  mnlt^le- 
poinding  entitled  to  tbe  eipenses'  of  bringing  the  action  utto 
Court,  in  «o  far  as  Met  Balaton's  trastees  are  eoncemed,  to  ba 
paid  out  of  tbe  fund  m  madio,  and  to  no  Other  expenses ;  Allow* 
Bccounta  of  the  said  eipcnaea  found  due  to  be  given  in,"  E>c. 

A  reclaiming  note  was  lodged  for  Mr  Clyne,  to 
which  liis  representatives  ailerwards  sisted  tberaselves 
as  parties;  but  the  Court  adhered,  with  additional 
expenses. 


liome.  Jamea  Milleri  Alexander  Robertson,  W.S.,  AgeM>— 
For  Mra  llulaton,  Macdongal ;  Qeorge  Monro,  8.S.G.,  AgsM. 
—Mr  Bell,  Cleric.— [C.fl.] 


I3tk  June  1831. 

No.  361. — Mns  Mary  Hepbdbk  Home,  Partner,  v. 

David  Cltwh,  D^mder. 

Trust — Compensation — In  an  aclien  of  count  andrtcianingal  lit ' 
Inilance  of  a  perlaa  wAo  imu  alio  alpiciat  legatee  under  a  truil, 
ogoiiul  a  /larig  in  Aii  indiviilual  capacity,  wko  And  oho  teied  at 
factor  under  the  trull — Plea  of  compentation  Haled  bf  fAc  i£e- 
Jinder,  fauiufed  on  a  cUumfor  tiptautdatta  ItiM  atfiuor  ■«- 
der  the  Iruil,  repelled. 

This  waa  a  count  and  reclEoning  at  Miaa  Home*** 
instance  against  Mr  ClyM,  to  account  to  her  for  a 
provision  of  £90,  left  to'  her  by  her  maternal  grand- 
mother,  and  paid  to  Mr  Clyne ;  and  for  two  half  yearly 
dividend*,  alleged  to  have  been  drawn  by  htm  for  her 
behoof,  upon  £l2fi5,  5.  11.  thne  per  cent,  oonaola. 
In  defence,  Mr  Clyne  pleaded — That  ha  bad  never 
acted  as  i^nt  for  the  punner ;  that  the  soma  received 
by  him  had  been  so  received  u  factor  for  her  guard- 
ians, into  whose  account  they  were  entered;  that  the 
pursuer  and  the  late  Mr  Home's  other  repreaeolatiTM 
ware  doe  to  him  about  £300  of  enetuaa,  hiearrad  to 
him  (Mr  Clyne)  as  Awtor  under  Mr-  Hom^a  tratt,- 
beaidea  £140  M  thb  exMsae  of  a  Itamn  for  additiMal 
personal' inventory «f  (he esiata:  and  tlukt  tba  porsaer 
was  farther  awing  to  Mr  Clyae  indivldBaUy,  £171, 
I&i.  9^,:for  herenf,'  vr  «9<om  of  'the 'repreienbrtiTM 
,  of  her  late  falbwakd'tiMMier. '  '  " '    ^ 


1634.] 


T^B  SPOTTIAU  JUBISTr 


■411 


npmtnd  ihe  pleu  ttMed  for  bee  jy  iIm  procMW  oC 

■Hiltiplepaindiitg,  wbiub  is  immediatflly  abora  raport- 
•d,  visq  that  ah«  vu  not  perMinally  liable  for  the 
openM*  of  the  trutt ;  and  that  the  account  of  £171, 
15t.  9^d.  was  illiquid,  and  not  due  by  her. 

The  Lord  Ordinary  (Pullettun)  prouaunced  thU 
uterlocutor ; 

"  tot  Jiiiu  I8S3L — Tha  Lord  Ordinarj  WTtng  beird  eonmri 
bt  the  partiei.  Repel*  the  clMm  of  compeoialion  eontuned  in 
(be  twelfth  irticls  of  the  d«fcnd(r'(  (UIctneTiC  of  facta  (i.  e.  (he 
«ltia  Tor  expence*  of  the  (rust)  t  and,  oudwI  ultra,  remiu  to  Mr 
Dauald  LindiRf,  accountant  in  Edinbuisb,  to  examine  the  ac- 
connta,  and  to  repon." 

On  advUiiig  a  reclaiming  note  for  Mr  Cljne,  to 
wbich  his  representatives  aiattid  Aemvelrea  m  partiei,. 
the  Court  adhered,  vilb  expeoaea  aince  the  data  of 
the  Lord  Ordinary'!  i uteri outtor,  reiernng  the  pre- 
Tiont  expenie*  to  be  diapoaed  of  at  the  final  iaioe  of 
the  cause. 

Tint  Divinion.— Lord  Ocdinarj,  Fulleitan. — JcL  Janea  MiU 
In;  Atexandei  Rut»rtion,  W.S.,  Agenr.— ^U.  A.  M'Neilt; 
Darid  Hanwn,  S.S.  C  Agenl Hi  BeU,  C]trk.—[G.J).]    . 


IStk  June  1834. 
Ko.  362. — IMAROAnsT   FoaEUAN,   &&,  Pnrtuert,  d. 

William  C-  CAurBUi.,  Defender. 
Buihand  and  Wife — Harnags— Legiitmae; — Proof — CTrcHm' 
Uancni*  tchich,ahenparlunmctluitdtogelkerandhadaJkiHily 
~Htli,tiat  font  had  tiBI  iun  prfaed  la  rUMitk  marriate, 
litugh  one  witntu  ilapaud  te  Ike  Man  kaviitg  drank  to  Ike 
WDnoK,  undrr  a/eigatd  samr,  oj  Hi  m'/a,  aad  alker  mtnttia  dt- 
fiaiuil  t»  kit  ana  kaui^  kad  an  inlnnfiea  la  rmuny  lur. 

The  pariaer  aad  her  children,  William  and  Ann 
Campbell,  in  1830  and  18^1,  brought  actioai  of  do- 
declarator  of  marriage  and  of  legitimacy  agsimt  the 
dafeoder.  Margaret  PoremaD  let  forth  in  her  mm- 
mona,  tiMtt  in  1815  the  defender  eoarted  her'aa  hia 
wife,  and  that,  a&er  urgent  ulicitationa  and  proraiies 
of  marriagt:,  alie  cohabited  with  him  ai  bucIi,  and  that 
(he  other  poriDen  vere  th«  iiiua  of  thear  eonac^ion, 
vhich  ceaaed  in  182&  The  atiuimoni  alao  concluded 
for  damBgea,  in  the  even  I  of  the  pursuer  failiug  to 
ettabjiah  her  marriage.  The  defender  denied  the  arer- 
menia  regarding  any  prooiiae  of  marriage.  The  ac- 
tion of  legitimacy  at  the  instiince  (jF  the  children, 
baring  been  conjoined  with  tha,tof  declarator  .of  mar- 
riage by  the  muther,  a  record  wai  made  up,  and  the 
followiug  pleaa  maintained  by  the  pumuer* — I.  The 
porsuer  haring  cohabited  with  the  defender  upon  a 
promiaa  of  marriage,  ii,  by  the  law  of  ijeotland,  to  be 
held  and  declared  aa  hia  lawful  wife,  and  their  chil- 
dren are  entitled  to  the  ilalm  of  lawful  children. — II. 
Where  partly  hare  been  habit  and  repitta  man  and 
wife,  or  have  paaaed  under  the  aame  name  aa  man  and 
wife,  and  lived  together  ai  such,  a  marriage  ia  com- 

Iileted  by  the  law  of  Scotland,  and  the  children  are 
egitimate.—- II(.  Although  an  unlatrfnl  oonnexien 
may  have  originally  commenced  betwaen  a  man  and 
woman,  yet  that  cunnexioa  may  be  entirely  changed 
in  ita  character,  and  become  the  connexion  of  man 
and  wife,  by  tha  conduct  of  the  partita  during  ita  con- 
tinuance, either  by,  their  Bckoowledgiag  eaoh  other  aa 
man  and  wife,  by  their  aaauming  tha  tame  uame,  and 
being  known  to  tiieir  neighboura  under  it,  or  by  pro- 
m'uet  of  narfiftge  bieiog  made  by  the  num  daring,  the 


wntiBQtnM  of  .their  oonn«3aoa..oK  prior  to  ita  dieao- 
latiua. — IV.  Tha  ehildcen  .of  the  purauer  and  defender 
baying  a  maberial  jntereat  in. their  awn  (laliu,.ar*ett- 
titled  to  ahow,  in  one.or  other  of  ttieaa  modee,  than 
their  father  and  mother  were  married  peraoni  hf  the 
law  of  Scotland,  and  that  they  are  entitled  to  all  th« 
right*  and  privilege*  of  legitimate  children.-~V.  A' 
promiae  of  marriage  may  he  Jnierred  from  fact*  and 
circumataneec,  if  the  direct  written  proof  ia  not  com- 
plete.— VI.  The  purauer,  Mra  Cempbeil  or  Foreman, 
la  oDtitlad  to  dam^es  or  tolatium,  for  the  injury  aas- 
tained  by  the  defender'*  seduction  and  aubaequent  de- 
aertion  of  her  and  Lis  children.  Answerea — I,  Al- 
leged promiae  of  marriage  can  only  be  proved  by  writ 
or  oath  of  the  defender  in  a  queatioD  of  ttaUu.—\l.,- 
The  writinga  and  acknowledgmenta  of  the  pnraoer 
Margaret,  exclude  all  ground  for  inferring  marriage, 
aapeciallv  marrii^e  conatituted  as  alleged  in  tha  aum-, 
moui. — III.  The  connexion  between  the  parties  hav- 
ing been  in  the  beginning  illicit,  the  preaumptigo  of 
law  is,  that  the  continuance  of  it  waa  also  illioit. — IV. 
The  cireumatanoe  of  the  defender  having  had  carnal 
dealings  with  tha  pnraner  Margaret  Foreman,  is  not 
anfficient  to  warrant  damageg  on  the  ground  of  alleged 
BeductJon. — V.  The  adinissiona  and  conduct  of  tha 
pursuer  Margaret  Foreman,  in  particular,  she  having 
continaed  for  yeara  to  rweat  the  carnal  dealings  with 
the  defender,  and  her  anosequent  sileace  for  so  many 
years  after  these  ceased,  and  her  continued  acceptance 
of  mo  allowance  for.  tha  maintenance  of  the  children, 
not  only  exclude  all  gronnd  for  inferring  marriage, 
bot  also  exclade  all  claim  fordam^n. — VI.  The  facta 
alleged  by  the  pursuer  no"  '  ' 
ia  entitled  to  absolvitor. 

A  proof  was  taken,  in  which  it  appeared  that  tha 
pursuer  and  defender  asaumed  the  nuna  of  Charterit. 
Widow  Lothian  emitted  Uie  followiug  depoiition  ; 

"  I  recollect  at  the  time  when  William,  one  of  ber  chUdi«n, 
waa  bom,  in  tStS,  about  Haninmai,  I  happened  to  be  in  tha 
punuer'*  houte,  and  the  defender  wu  tbera  at  the  time,  and  he 
■aid  to  me,  go  and  tell  fouT  hutband  to  come  in  and  drink  my 
wife'*  bealtb,  and  my  child'i.  '  InterTogated,  Whether  she  U 
certain  that  the  defender  lued  tbeexpreaaion  my  wife?'  Depone* 
and  aniwen,  ■  Yei,  I  am  cerLiin  it  waa  the  rery  exprcuioD.* 
That  the  wkj  her  huiband  drank  it  wa*,  '  Mr  Ctuuteria,  joor 
health,  and  your  wife  and  child:'  Beponea,  That  ihe  (the  de- 
ponent) also  druilc  Ur  ChaTterii'i. health,  and  Mn  Cbarterii'a. 
■nd  the  child'*.  Depones.  That  Mr  Charteri*  drank  a  glaw  of  ' 
spirit*  before  either  thedepoDcnt  or  her  hunband.  Interroi-atcd, 
Whose  health  he  drank,  and  whit  wera  the  words  he  uled  ?  De- 
ponei  and  aniwcra,  '  He  drank  to  the  hsAltb  of  Mra  Charterii 
and  the  child.'  Specially  interrogated,  Whether  abe  ia  certain 
these  were  the  word*  the  defender  lued  ?  Depone*  and  aniwen, 
'  I  think  now,  '  My  wife  and  child'  were  the  word*  he  used.' 
Interrogated,  How  the  fint  eaid  '  Mn  Charterii  and  the  child  7' 
Depone*  and  aoiwen,  '  I  had  no  mind  till  I  took  a  thougbt.' 
Deponei,  Thatahe  ia  now  certain  Ihe  very  word*  were,  '  my  wife 
and  child,'  when  he  dnnk  the  health  of  the  purioer  and  child." 

That  the  considered  them  married  per>onii<  Mrs 
Pnrdie  lived  in  the  neighbourhood  of  the  purauer,  and 
at  tha  birth  of  two  of  her  children,  witness  had  as- 
sisted her,  and  drank  ber  health,  on  one  occaaion,  as 
Mrs  Charteria,  in  presence  of  the  defender,  the  only 
time  sheerer  saw  her.  Mr  and  Mrs  Houston  deponed 
to  tlie  defender's  intention  to  bare  married  the  pur* 
■iWTr  provided  the  witaeasea  wopld  bare  agrsed  to  ra- . 
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«MTe  them  ud  their  diUdren  inlo  family  with  tliem> 
Tbif,  homrar,  wat  refuted.  Tbe  panuer,  in  her  let- 
ten  to  the  defender,  inter  alia,  nied  the  following  ex- 
preaiion.  on  S&th  Angust  1826  t 

"  I  will  arm  uk  you  to  mmnj  me,  nor  to  lire  ■■  ws  did  be- 
fore ;  but  JQK  iljva  will  canwnc  to  *ee  me,  either  with  orwith. 
oat  tbe  cbildren,  it  would  bclp  to  refrefh  mj  troubled  mind.  I 
HI  verv  unbappf.  To  lote  you  wid  Jane  at  once,  Is  more  tbu 
I  mm  tble  to  bur." 

NoTembar  £4,  1825,  she  wrots  thai : 
.  "  Never  let  Mn  Hoffitt  bave  any  tbing  to  do  or  eaj  about 
theoi,  far  she  i«  not  downriftfat  i  nor  jour  brotbcr  to  have  anj 
charge  of  their  raoncj,  for  he  i>  lelfiih  and  crueL  He  told  me 
you  would  he  a  great  Tool  if  ever  you  law  me  again  ;  and  if  you 
married  me  it  would  ruin  your  loul  and  body  lor  ever,  and  that 
you  would  not  live  many  yeui,  and  I  wu  a  great  idiot  to  think 
o*il-" 

.  On  tfaeSOth  Jannnry  1828,  she  addressed  a  letter 
to  the  defender,  wbtob  contained  the  followtng  wordu : 

*'  I  can  call  to  my  recollection  all  that  happened  since  I  firit 
knew  yon, — the  good  ai  well  ai  all  thii  cruel  indifference  that  I 
am  oot  worthy  of,  and  all  beeauie  I  was  not  married,  altbough 
I  did  every  thing  I  could*  to  plesie  you.  and  for  my  children'! 
welfare.'  And  again  :  "  Had  I  no  children,  1  would  neither  write 
nor  trouble  you;  but,  to  keep  them  beside  myielf,  I  offered  to 
draw  len  than  a-yesr,  if  that  could  be  of  any  lerriee 

to  you,  if  you  ranained  unmiitried.  But  if  you  have  any  thought 
of  matrfing.  be  ao  good  aa  tetl  me  plainly)  fur,  if  you  are,  take 
my  poor  unlbrtunate  children  from  me,  fur  1  (ball  not  ciialafteriL 
You  bsve  eipoted  and  diagraced  me  among  people  in  a  way  that 
did  no  good,  that  I  cannot  get  over  the  ilighU" 

Lord  Med wyn,  00  12th  February  1834,  pronoiiacad 
thiaiDterlocutor : 

"  Having  reaumed  coondaratioa  of  the  debate,  and  adviaed 
tbe  pTOCew,  Gridi  no  facts  and  drcumitancei  proved  in  thia  case 
■aficientio  infer  that  the  punuer,  Margaret  Foreman,  and  defender 
nairicd  persons,  or  that  the  other  purauers  in  the  subBcquent 

ce«a  are  the  btwful  childnn  of  the  wid  punuer  and  defender : 
'herefbre  saalaini  the  defences  in  the  conjoined  actions,  so  far 
■a  regardi  the  coocluiions  of  marriage  and  legitinucy,  and  to 
that  extent  aasolUien  the  defender,  andT decerns  j  and  juoad  uUn, 
appoints  the  cause  to  be  called. 

■•  i/elt. — Except  the  account  given  by  the  defender  to  the 
witneaa  Houaion  of  the  firit  acquaintance  o(  the  defender  with 
the  punuer  (which  contndicts  tbc  defender's  statement  1. ),  the 
fifit  appearance  of  these  parties  in  the  proof,  is  when  the  pur. 
Boer  was  living  at  Amphion  Place,  in  the  North  Bark  of  Canon- 

Kta,  in  ISIB,  (Mra  Lolbiao).  She  was  then  living  apart  from 
r  family  under  an  aiaumednkme,  and  quite  retired,  viaitedonty 
by  the  defender,  and  occaaionally  by  tome  of  the  oeighboura  in 
the  same  etair.  The  plea  of  baint  and  repute  i*  elearly  not 
established,  and  was  indeed  given  up  by  the  pursuer's  senior 
MOoaeL  Tba  other  pleas  rested  on  were.  Id.  An  antecedent 
poniae  of  iMnJsga,  followed  by  camd  intcrconrM.  U,  Ae< 
icBowledgmeat  dv  pnntnii.     Sd,  Intention  or  promise  to  marry 

danny  Ibe  subsistence  of  the  intermarae 1.  As  to  the  promise, 

Ibere  is  not  a  vestige  of  proof.  In  the  correspondence  even 
there  is  not  an  alluwon  to  any  thing  of  the  kind,  unlesi  the  pro- 
mise  mentioned  in  the  letter  of  87(h  January  1825  alludes  to  It, 
ahhougb  mostptobably  it  alludes  to  the  intention  or  promise  to 
be  afterward*  noticed.  Neither  arc  there  any  beta  and  rircnm- 
•taticea  to  infer  snch  a  promise,  which  do  not  occur  in  eveiy  con- 
nexion of  the  kind,  such  as  It  appeaia  to  the  Lord  Ordinary 
was  the  ebtraetcr  of  that  which  unfortunately  subtiaied  so  long 
between  tbase  patties.  IL  The  aekowledgment  de  pratnti  is 
■aid  to  hare  been  nude  on  two  occasions,  on  the  birtb  of  two  of 
tba  children.  The  first  was  in  l818(Mr«  Lothian).  Tbii  wit. 
*ea«  deponing  to  an  occurrence  twelve  years  beiore,  must  have 
found  it  difficult  to  recollect  the  exact  capreasionB  used,  upon 
which  *o  nuch  depends.  She  varie*  In  her  atatement  of  the 
preciae  word* ;  and  tU*  dreunutsnce,  together  with  the  aubse. 
4aaH  part  of  bcr  leitinony,  niakea  it  very  unaafe  to  trust  to 
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a  sfngle  witness.  The, other  alleged  aeknowUdgmeat  ia  n 
year  on  a  similar  occasion  ( Mr*  Purdie).  But  here  there  i*  no 
acknowledgment  at  all ;  and  as  to  tbe  other,  giving  to  it  the 
fullest  credit,  it  is  not  that  solemn,  mutual,  deliberate  nrknow- 
ladgment  which  must  correspond  to  all  tbe  sacrediiess  uf  the 
relation  to  be  contracted  by  it,  which  is  admitted  by  the  law  of 
Scotland  aa  constitutite  of  marriage.  8.  The  evidence  of  Ht 
and  Mrs  Houston  goes  to  estahliab,  that  thedefender  had  an  in- 
tention about  the  year  1824'  to  make  the  punuer  bis  wife:* 
That  he  was  not  then  married,  or  bound  by  any  tie  to  marry  boi 
That  be  looked  out  for  a  house  to  remove  her  to ;  and  it  nppean 
from  other  testimony,  that  he  tupplied  her  with  money  to  enable 
her  to  provide  euitable  dresses  fur  her  '  bettci  situation.'  But 
tbij  intention  was  not  canj ed  into  effecL  There  ia  no  very  dii- 
tinct  evidence  that  the  intercourse  was  continued  sfienvardsi 
and  thia  i*  denied.  The  dreumstance  of  the  miscarrisge  mtttx 
tbe  iniercoursB  was  bn^ea  off,  which  it  appears  to  have  been 
during  the  diacustion  about  Au  intention  to  nurry,  is  at  best 
cquivocaL,  But  were  it  so,  the  intention  to  marry  cannot  be 
conatnied  into  a  promise,  so  as  to  giveil  the  effect  ofapvomiae, 
lubMtiiuenlt  caputs  where  there  !■  no  appearance  that,  but  foe 
tbi*  intention,  the  intercoune  would  have  (kcq  discontinued  on 
the  pureuer's  part  The  purauer's  own  account  of  her  situation 
with  the  defender  fully  warrants  the  conclusion  to  which  the 
Lord  Ordinary  hia  arrived  in  thia  case.  See  particularly  the  ex- 
pressions in  the  letters  of  25tb  Augnst  1825,  S4<h  November 
1685,  and  aOih  January  1 82S.  It  is  scarcely  possible  to  coo- 
ceive  that  the  expression*  in  these  letters  would  have  been  naad, 
if  either  an  antecedent  promise  had  been  given,  or  a  aolemn  ■&■ 
knowledgmentuf  marriage  nude ;  and  if  inch  really  had  been  tba 
fact,  about  which  she  could  not  have  been  piistsken,  it  u  atteriy 
incredible  that  nhe  would  not  bivc  reminded  bin  of  them  in 
some  part  of  her  correspondence.  The  only  alluiion  to  a  pro- 
mise is  in  the  letter  of  &7th  January  1825.  It  is  indistinct,  and 
pmbebly  reUtes  to  his  intention  in  1821;  but  U  never  repeated 
nor  instated  in  a*  a  sulemo  obligation.  Besides  the  failuie  to 
eatabliih  a  piomiie  or  acknowledgment  of  marriage,  the  puraucc 
has  most  signally  failed  as  to  other  important  article*  io  her  cm». 
desccinlence.  The  averments  as  to  tbe  habit  and  r^ute  ( Artn. 
8  and  14),  as  to  the  letter*  by  the  defender  acknowledging  her 
IS  his  lawful  wife  (Art  10),  as  to  his  rewding  with  her  frooi 
the  year  18l8to  1823.  (Art.  tl),  noattempt  even  to  prove  Art. 
16.  As  to  the  story  about  the  will.  Art.  13,  the  failure  to 
come  up  to  the  statement  in  the  summons  is  still  greater." 

The  paraoere  reclaimed,  bat  the  Conrt  nonnimonilr 
"    red. 

1.,  Agen 


ndhei 


ISA  June  18S4. 

Mo.  363.— Mns  A.  V.  8.  Tokrt  AKDiRsoir,  Purner, 

V.  John  Amobuok,  DffemUr. 

Process — Proof— Jury — CommMoo — It  tke  rattietien  ^  ttr 
fwrdiEl  ff  a  JHiy  wia  kad  trrtti  a  fwrsvm  btr,  j(  lumfg  faws 
ybaad  nreauafy  J»  balk  pmwtlu  M  brii^  fimtard  oMiOtnat  «i. 
dtHct — Htld  that  tkepraptr  modt  of  oMueait  luek  aestasee 
woj  if  comauiuoa,  and  no!  if  jury  IriaL 

The  Intn  Andrew  AnderaiHi,  (hthar  of  die  defiend«r» 
wu  dnly  served  nearest  and  lawful  heir.ma!«  in  gmtnral 
of  tailiie  and  proWaion  to  the  deceased  Michael  Ander- 
son of  Ttuhielaw,  bis  great-great-grandfaAer,  under 
two  separate  deeds  of  entail.  This  serrioe  wns  retonred 
to  Cbaiicer]^  in  oomraon  form.  In  rirtae  of  this  sar- 
Tioe,  Andrew  Anderson  raised  an  action  of  reduction 
of  certain  titles,  Jn  rirtne  of  whieb  tbe  puraner,  Mrs 
Tarry  Anderson,  powessed  the  lands  of  Tnsbidaw 
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Mtd  olberi )  M  alleged  beireia  of  entul  under  the  for«- 
mid  i]«mIi. 

Andrew  Andenon  died  foon  after  the  inititntion 
of  this  process.  Upon  his  death,  the  defender,  John 
Anderson,  expede  b  service  as  nearest  and  lairful 
beir-male  of  tailzie  and  proTJaion  in  general  to  his 
father  under  the  said  deeds  of  entail,  and,  upon  the 
retour  in  tbis  service  as  his  title,  the  defender  listed 
himself  the  pursuer  of  the  above  reduction.  After 
some  preliminary  proceeding*,  the  pursaer  instituted 
tlie  present  counter  action  of  reduction,  cliallenging 
the  serrice  of  Andretr  Anderson,  and  also  the  serTiee 
of  the  defender.  Proceedings  in  the  action  at  the  in- 
stance of  the  defender  were  sisted  nntil  the  present 
reduction  shonld  he  disposed  of.  The  pursuer  tben 
intimated  her  intention  to  adduce  evidence  to  disprove 
the  defender's  alleged  propin<]nity,  andcunsecjuentlf  it 
became. requisite  to  allon  farilier  proof  to  both  parties. 
The  pursuer  then  craved  that  the  proposed  proof 
shonld  be  taken  under  commission,  whilst  the  defender 
craved  thut  the  case  should  be  remitted  to  a  jury  fur 
trial  of  the  point  at  issue  between  the  parties. 

Lord  Moncreiff  on  21st  February  1833,  pronounced 
this  interlocutor : 

"  Having  hMrd  counsel  for  tbc  psrtiu,  ie  reipert  it  is  itited 
on  the  psrt  of  tlie  puriuer  that  she  intends  to  ailduce  evidence 
to  impcicb  (be  defeniter'i  serviee,  in  regaid  to  bis  alleged  pro- 
pinquity, FtTiAa,  that  the  defender  ii  entitled  to  adduce  sd- 
dilional  evidence,  and  that  it  ii  nereasar;  to  allow  a  proof  to 
botb  parliea ;  but  before  an«w«r  ai  to  the  manner  in  which  tuch 
prDofis  to  hie  taken,  appoints  pirtiea  to  lodge  short  minuteg  of 
debate  on  tbe  cgiieation,  irhelher  the  proof  should  be  taken  bj 
commission,  or  wbelber  the  whole  matter  should  be  gent  tu  trial 
bj  s  jury,  in  the  ordinaty  proceedings  in  the  Court,  and  how  far 
this  laal  course  is  competent  and  eipMJient,  in  order  that  the 
Lord  Ordinary  may  obtain  tbe  directions  of  the  Court  on  this, 
■■  ■  question  of  general  impnrlance.  and  appoints  the  minulea 
to  be  lodged  by  the  first  boi-day  in  the  ensuing  vacation." 

Ther«ftfter,  his  Jjordship  pronounced  this  interlocu- 
tor on  13th  May  1B31: 

"  Having  considered  theae  revised  minutes,  and  the  whole 
state  of  the  raase.  makes  avizandum  therewith  to  the  Court,  and 
appoints  prioied  copies  of  the  said  revised  minulea  to  be  put  in- 
to the  boxes  of  the  I^ords  of  the  Second  Division  of  the  Court, 
in  order  to  be  reported,  and  that  within  eighC-dsjs. 

"  A'ole. — The  Lord  Ordinary  having  allowed  a  prtwFtty  com. 
mission,  in  another  cauie  of  thia  deeeription,  expected  that  the 
point  might  perhaps  have  been  decided  in  it.  but  the  order  was 
acquiesced  in  by  botb  parties,  and  the  point  being  here  conlested, 
it  veenis  to  be  a  Gt  opportunity  fur  having  it  settled.  The  Lord 
Ordinary,  though  very  sensible  of  (be  evils  of  proofs  by  cum- 
mission,  hu  great  difficulty  in  thinking  that  a  remit  to  s  jury  is 
constarent  with  the  principle  of  tbe  review  of  a  verdict  return- 
ed under  tbs  brieve  of  inquest,  aa  expressly  reserved  by  the 
Statutes-  It  ^ipears  to  him,  that,  in  prineiple.  the  Court  are 
not,  in  (be  reduction,  at  all  plac«d  in  tbe  same  situation  ■*  Yihen 
tbey  are  called  upon  in  ordinary  cauaei  to  say_  whether  a  new 
trial  ahould  take  place.  They  are  bound  to  decide  on  the  merits 
of  tbe  evidence  itself,  which,  in  a  case  like  the  present,  mual  eon- 
aic(  in  a  great  measure  of  Written  evidence.  And  though,  by 
tbe  established  practice,  it  is  competent  to  impeach  tbe  verdict 
by  other  evidence,  and  to  support  it  by  other  evidence  when  im- 
peached, ths  evidence  already  taken,  and  constituting  part  of  the 
ivritten  record  of  the  aervice,  cannot  be  cancelled,  but  must  be 
considered,  along  with  any  otlier  proof  to  be  adduced.  It  is  also 
to  be  observed,  that  the  verdict  under  the  brieve  of  inquest  ■■  a 
proceeding  of  a  very  special  nature,  ■  trial  by  a  jury  of  fifteen 
men,  under  the  old  law.  How  near  the  trial  by  another  jury  of 
twelve  noaf  come  to  ■  simple  review  of  the  first  verdict,  cannot 


be  known  befotcband,  antf  the  result  maybe  something  iocoBsis- 
Knt  wkh  all  prineiple.  Farther,  the  trial  (now  by  the  junior 
Judges  of  (be  Court  of  Sesaion)  of  competiliona  of  brieves,  is 
appointed  to  be  proceeded  in,  as  formerly,  beforf  tbe  Msccrs  or 
the  Sheriff,  and  the  review  by  leducHon  is  reserved  absolutely 
entire  aa  )(  waa.  But  that  process  of  reduction  supposed  a  judg- 
ment of  the  Court  itself,  on  the  merits  of  a  proof  already  taken, 
oi  competent  to  be  taken,  and  a  right  of  appeal  to  tbe  House  of 
Lords  on  the  merits  of  the  judgnr.ent  of  the  CoutC  on  that  proof. 
That  right  of  appeal  may  or  may  nul  be  thought  to  be  an  evil  in 
such  a  caie.  Due  tbe  Lord  Ordinary  ninnot  discover  that  it  has 
yet  been  taken  away  by  Stalules.  There  src  other  considers-, 
tions  which  are  alluded  to  in  tbe  minulea,'  and  will  occur  to  the 
Court.  But  the  Lord  Ordinary  is  the  more  snxioui  thst  tbe 
point  sfaould  be  settled  by  the  Court,  because  there  is  st  present 
under  preparation  before  him,  s  reduction  of  a  verdict  given  in 
a  competition  of  brirvea  before  himself,  in  a  case  of  importance; 
and  he  sbould  think  it  very  extraordinary  if  the  L!ourt  were  re- 
quired, inatesd  of  conaidering  (he  merits  of  tbe  proof  ihemaelvea, 
immediately  to  remit  it  for  trial  by  another  jury  of  twelve  jurors, 
required  to  give  a  unanimous  verdict." 
At  advising, 

f.ord  Jvuict'Clerk  said,  he  entertained  great  doabts  of  the 
propriety  of  aending  Ibis  case  to  a  jury.  A  reduction  of  tlio 
verdict  of  an  inquest  waa  brought,  and  evidence  for  and  against 
it  would  be  adduced.  He  thought  the  evidence  should  betaken 
by  commission,  and  not  before  a  jury. 

L^rdt  GUvlee,  MeadovAaitk  and  Crweltlie  concur- 
red, and  the  Court  pronounced  the  folluwing  inter- 
locutor : 

"  The  Lords,  on  report  of  Lord  Moncreiff,  havit^  considered 
these  minutes,  and  other  proceedings.  Remit  to  the  Lord  Ordi< 
nary,  with  instructions  to  slJow  a  proof  by  commission,  reserving 
all  questions  of  espenses." 

Defender**  Authorities.— Jud.  Act,  6  Geo.  IV.  c.  iaO,sect«. 
13,  14,  15.  2S.  Bell,  Uth  April  IBlKj  2.  Murray,  30.  Graham 
b  Co.,  v.  Newlands.  24lh  September  1825;  a  Murrayi  p. 
£31.  Currie  >.  Jardine,  23d  June  1B27  ;  b  Shaw  and  Dunlop, 
p.a3& 

Second  Division Lord  Ordinsry,  MoncrcilT. — Act. 

All.  Geo.  G.  Bell  i  William  Gardner.  W  S..  and  William 
Mirtin.  S.S.a,  Agents.— Mr  Thomson,  Clerk.— [J.  r.^.] 


nih  June  1834. 
No.  361. — MnsJcAtr  PATBRsosor  HoWDEN'a  Trui- 

TKBS,  PuTtuert,  D.  JaUBS  CoRBBT   PonTERFItLD, 

Defender. 
Entail- Clanse — Provisions  to  Children— tTii^r  a  urfci  enlaSl, 
eoiUainiafpToMHiorjf.irriUHIianiireialuliatclaHieiaiainUev^- 
traeting  deili,  fc,  Init  "  netpting  anil  rti*rriiig  furlb  ami/ram 
lUi  Mtd  c/sHH  jrrtiani,  fuU  fioaer  aad  liberty"  lo  iSe  ktin  tf 
laUtii  IB  conlrael  arul  takt  en  iebtifar  iht  pmuion  of  tktir 
"tfoun^r  chitdrtn,  not  txcteding  tkm  yfari*  fret  rntt  ^ Iku 
landi  attd  Men  foriaiil,  nfltr  deducliim  of  l^trtrttt  and  real 
dM;'  4^. — Bttd,  Ikni  ikt  heir  m  pnaeaion  miskt  graiU  pto- 
sineaf  lo  hii  younger  ckitdren  to  ike  trlral  of  liret  g*an'  froe 
rent,  pai)n6li.Bllkr_firilltTm  after  tkt  (ailurt  if  keirt.tiu>U  ef  kit 

kim !  ana  Itai  tke  parllei  in  rigkl  of  the  promiioHi  migU  rteomr 
Ike  tamt  from  tke  Mr  not  deieended  of  tkt  gTanitr,  afoiiut  whom 
aelion  isai  irangkl,  »ilh  inlereUfrom  Ike  line  Ike  prenitumtfeU 
dne,  idtkovtK  (Aal  ktir  kad  tul  Mm  mececdid  lo  Ike  Undt. 

This  ease  related  to  the  right  of  the  pursuers  to 
enforce  payment  from  the  defender  of  a  bond  of  pro- 
vision, granted  in  1791,  by  Mr  Boyd  Porterfield,  as 
heir  of  entail  in  posseasion  of  the  Dnchall  estate, — the 
pursuers  maintaining,  that  the  bond  waa  granted  in 
terms  of  a  permissive  clause  in  the  entail,  and  the  de- 
feoder  msioUining  that  the  coaditions  of  tbv  bond 
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were  aucb  S9  wvn  not  nmctiAned  hj  the  laid  diQw. 
Ituppmred  that  by  deed  of  entail,  euntaiaedin  apost> 
nu)iti»I  contract  of  marriage,  entered  into  in  Octuber 
1721  (la  inijilement  of.B  pr lor antenoptUl  contract)  be- 
tween Alexander  Porterfield,  then  of  Porterfield, 
WlHiam  Porter&ild  bia  son,  and  Julian  Steele  and  her 
father^tlie  said  Alexander  Porterlietd  conrejred  to  the 
aaid  William  Porterfield,  his  eldest  son,  and  the  heirg- 
inale  of  the  marriage  between  him  and  the  ta\d  Julian 
Steele,  whom  failing  tu  the  otKer  faetn  tfaerein  men- 
tioned, ttie  Istida  of  -iDnohall.  Piort^Geld,  and  oChera 
'  therein  deaeribtfd.  The  deed  contained  prohibitory, 
irritant,  tutd  nsoUitive  dauMS  i^inst  altering  the  or- 
der  of  mcc^ston,  burdening  or  impignorating  thO'ei' 
tate,  contracting  debts,  or  doing  any  utber  act  or  deed 
whereby  tjie  estate  might  be  "  ac^udged,  evicted,  or 
become  ckduaiary,  eicheat,  or  conbscKt  {excepting  aa 
IB  after  excepted)."  '  Tbe  exception  Irere  referred  to 
(which  formed  the  pemiisive  cTmim  is  question)  wu 
in  tbete  tenni  j . 

**  Excepting  aWnj*,  fiinh'tnd  from  tbe  laid  clanse  irritant, 
.full  |iow;(  and  liberty  to  the  uid  Will iam  Porterfield,  in  case' of 
the  decnw'of.the  mid  Julian  Sieole.  his  preieiil  epouif,  before 
ttfin.  and  to  the  heir».tBale  of  hit  bcdj,  and  the  other  heirs  and 
•MOibeTi  of  taillie  above  rnentibncd,  to  grant  liferent  iatelt- 
menu  to  their  ladiei  or  bmbandi,  in  wtiifaction  to  them  of  all 
tercel  and  eourti^eieg  (from  which  tbe  ladle*  and  bunbanda  oF  the 
Mid  beirs  are  hereby  altogether  Mcladed  and  dehnrred,)  of  tbe 
«Bidiland*BndothFr8roresBidt,noteiceedinB<Hiethlnl  part  there- 
of, 10  far  as  [he  tame  ia  free,  unaffefted  (or  the  time  with  farmer 
liferents  or  reit  debts,  bd<)  af^deduction  of  the  inDualmit  of  .tbfe 
personal  debta  that  may  affect  tbe  aame ;  and  also,  exteptingand  n- 
(erving  forth  and  from  tbe  nid  elauM.  irritant,  fall  power  and 
liberty  to  the  said  William  Porterlield,  and  the  heirs-male  of  bia 
body^ot  the  other  bein-male  of  the  body  of  tbe  aaid  Alpxander 
Porterfield,  or  tbe  olber  hefrs  of  tailaie  above  mentittiied,  Tio  con- 
tract and  take  oa  debt!  for  the  provision  of  t^cir  younger  chil- 
dren, not  exceeding  three  years'  fire  rent  at  the  land,i  and  others 
foresaida,  alter  ileductian  of  lifetenta  and  real  debts,  and  the 
anoualrent  of  peraonal  debt!  ;  and  also,  to  ninltacl  and  take  on, 
for  just  and  neceaaai^  caua'ea,  tbe  aum  of  OIKH}  reierks  therewith, 
at  leaat  with  as  mucb  of  the  aaid  6000  merki  aa  tball  be  uncon- 
traeted,  and  the  estate  not  affectid  with  for  the  time,  so  That  the 
debt  to  be  contracted  b*  them,  and  wherewith  ihry  maj  burden 
and  affect  the  aaidi  lands,  shall  nerer  exceed  tjUOU  merks  at  one 
time,  and  three  years'  free  rent  of  the  lands  and  others  loreaiids, 
after  deduction  of  liferent!  and  real  debts,  and  the  annualrent  of 
personal  debta,  Sec.  And  alio,  providing  and  declaring,  like  aa 
it  is  beraby  expressly  provided  and  declgired,  and  appointed  to  be 
provided  and  declared  liy  the  ptoearBtoriea  and  imtnioients  of 
resignation,  precepts  and  instnimeota  of  «atlne,  charten,  services, 
retonrs,  infeftmenia  and  otbets  to  follow  hereupon,  that  if  any 
apprising,  abjudication  or  other  diligence  ahall  ba  led  and  de- 
duced against  tbe  aaida  lands  and  others  foresaids,  or  any  psrt 
thereof  for  the  fomaid  aama,  wherewith  the  said  Alexander 
Porterfield  has  poifer  to  affect  and  burden  tbe  said*  lands,  as 
said  is,  or  forlhe  provisiona  aft^r  mentioned,  provided  to  the 
daughters  of  Ibis  marriage,  or  for  'the  other  provisiona  or  mtm 
of  8000  merba,  wherewith  the  aaid  WilUam  Porcerfit^d  and  the 
heirs  aiale  of  hi*  body,  and  tbe  other  heirs  and  metnbera  of  tail- 
lie  above  raentioned,  have  power  and  liberty  to  burden  and  affect 
the  foreaaidf  Unda,  a«  aaid  i),  then  and  in  tbat  caae,  the  said 
William  Porterfield,  and  the  beira-male  of  his  body,  or  any 
other  heir  of  taillie  wbo  fhall  happen  to  bruiek  and  possess  tbe 
saids  lands  and  eatata  for  the  time,  thall  be  boond  and  obliged 
to  purge  the  laida  diligencea  three  yeara  before  the  expiring  of 
the  legal  thereof,  in  case  tbey  shall  happen  to  succeed,  or  bruick 
or  possess  the  laida  estate,  three  yeara  and  six  moiitba  before 
the  elpiringof  the  said  legal;  and  if  they  succeed  or  poases*  not 
so  soon,  tbey  iball  be  obliged  to  purge  the  aamcn  within  >ix 
■aontbi  alter  ibeir  aiKceadon,  or  bruickli^  or  poasetaing;  and 


•mit,  lose  and  t^ne  the  right  of  the  aaidi  lands  and  otbera  fore-       ^ 

saida,''  &c  ■  I, 

A-Iexauder  Porterfield,  the  entailer,  died  in  1743|  ili 

and  was  incceeded  by  his  aOn  William  Porterfield,  la 

the  institute.     William  Porterfield  died  in  1752,  and  r 

was  sacceeded  by  hia  nephew,  Boyd  PorterSeld,  wlin,  ^1 

on*14thApril  1791,  granted  «  bond  of  proviaion,  nar-  ! 

rating  tbe  entftil,  .  „ 

"  and  tliat  lam'  resolved,  In  terms  of  tbe  aaid  powfr  and  liberty,  " 
to  burden  tbe  beira  succeeding  to  ne  in  my  said  entailed  estates  ^' 
of  Porterfield  and  Duchall  with  iha  panaeot  of  tbe  pronsion  '^ 
hereinafter  mentioned  to  my  younger  children  hereinafter  named,  ■* 
in  xate  allenarly  of  tbe  failure  of  beiia-male  of  my  body,  whereby  ■ 
the  aatd  lands  and  eatate  will  devolve  upon  an  heir  of  entail  not  \ 
deacended  of  mai  And  that,  by  a  rental  of  the  and  entailed 
eatate;  artd  adieme  of  tbe  debts  affecting  tbe  same  ligncd  by  me  ^ 
of  the  date  hereof,  and  as  reUtive  hereto,  it  appeara  that  I  bare  '1 
fdll  power  and  liberty,  in  terms  of  the  said  entail,  to  grant  a  boad  I) 
of  provision  to  my  yoanger  children,  to  the  extent  after  apectfied,  » 
do  therefore  hereby  bind  and  oblige  myself,  and  my  beira  of  laJllie 
succeeding  to  me  in  tny  entailed  lands  and  estate  of  Pottetfivld  ^' 
and  Duchall,  but  ffithand^nderthepronpion.declarationaandre' 
sarvationa  hereinafter  written,  topaytoMrs  Camilla  Porterfield  f 
alias  Alexander,  my  third  daughter,  and  wife  of  Boyd  Alexutder  i 
of  Southbar,  Esq.,  and  to  Mrs  ChriMian  Porterfield  alias  Fo-  « 
theritigham,  my  fourth  daughter,  and  wife  of  P'redcridt  Folber-  ^ 
tnjcham,  writer  in   Edinburgh,  equally  between  theoa  and  their 
heirs,  executors  and  aa<ignets,  tbe  principal  sum  of  :C2400  Ster- 
ling, and  that  at  the  ftrst  term  of  Whitsunday  or- Martin  maa  pext  '■' 
after  my  ^eath.  In  case  I  shall  happen  to  die  without  beira-male  >: 
of  my  body  i  or  if  J  sball  le^ive  beim-male  of  my  body,  wbo  i 
sbaJl  succeed  to   me  in  my  said  taillled  lands  and  estate,  but  ^ 
shall   tbereafter  fsjl,  tbe>i  at  tlje  first  term  of   Whitsuuday  or 
Martinmas  next  after  tie  death  or  failure  of  thn  last  of  the  heirs-  ' 
male  of  my  body  ;  together  with  ^4bO  money  foresaid  of  pen-  ' 
alty,  in  case  of  failure,  and  tbe  Irgal  interest  of  the  a«d  principal 
•uin  from  the  said  term  of  payment  thereof,  during  the  not  pay-  , 
meet  of  the  aame." 

Boyd  Porterfield,  the  granter  of  the  bond,  died  in  ' 
1793,  and  wu  fiicceaded  by  hi*  son,  Alexander  Porter-  i 
field,  who  pf»a»es*ed  the  'ent&iled  estate  until  his  death  < 
in  mis,  when  a  oompetitton  aroie  for  the  ettnte  l>»- 
tween  the  defender'*  late  Ather  and  Sir  Mi^ael  Shstw 
titewart,  which  resulted  in  a  jiidgnient  pronounced  in 
favour  of  the  defender,  after  the  death  of  bia  father, 
under  which  the  defender  obtained- poateaiion  of  tin 
estate  in  IHSl,  bnt  the  question  of  title  wat  not  final- 
ly aet  at  rest  till  s  judgment  of  the  House  of  Ltfrda 
in  1831.  Up  to  Ibis  date  the  pursuers  alleeedthat  the 
estate  ittKia  in  sach 'a  sit  nation,  tbat  the  Dond  coald 
not  be  made  effectual.  In  18;)2  tbe  right' of  tfaa 
granter's  daughter  tii  the  bond  was  traqsFet^»d  to  tfan 
pflnaers,  who,  in  September  of  that  year,  bronght 
the  present  action  against  the  defender,  as  heir  of  en- 
tail in  possesiiun  of  the  estate,  for  payment  of  the 
principal  aum  of  £000,  with  interest  aiuce  Martinmas 
im5. 

The  pnnners  pleaded— I.  Tbat  the  bond  libelled 
cm,  being  granted  in  terms  of  the  permiasire  dame 
in  the  entail,  was  binding  on  the  defender. — II.  That 
the  defender  wa»  not  entitled  to  plead  bona  j^  con- 
sumption of  the  renta  in  defence  againat  the  claim. 

The  defenders  pleaded — I.  That  the  bond  not  haringf 
been  granted  in  tatf  fair  exercise,  bnt  in  entsion  of  the 
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permiigire  Cjltnse  in  the.entftil,  warn  ineffectDal  a^inst 
the  defender.— ^11.  That  at  least  the  sqdi  tniist  be  re- 
Btricted  to  three,  free  years'  rent  of  the  lauds,  a*  at  the 
date  of  the  bond.— III.  That  the  defender  could  not 
be  linhle  for  interest  un  the  bond  prior  to  hU  mcces- 
sion  to  the  estate. — IV.  That  th«  defender  mrs.  not 
liable  for  interest  aijice  his  succcHsion,  in  rexpent  the 
rents  out  of  which  the  interest  wa*  [layaUe  were  i>bnii 
Jidt  percepti  et  coiisumpti, 

Ttie  Lord  OrdinarT  (FuUerton),  on  7l1i  December 
I8SS, 

"  hiving'  htatd  parties'  proountors,  sod  eoniiidcred  th«  tJvsed 
rf^ord,  Tep«l>  ibe  defeiires.  in  no  far  as  they  mc  vn  the  lit.  3d 
and  4lh  pleK  in  kw  for  the  dsfendei",  and  dpL-emi  j  and  in  re- 
spect the  2d  plea  inrolvei  a  qupacioii  office  on  which  purtjei 
■re  at  nriance,  appointa  [be  cane  to  Ik  enrolled,  that  tbey  mnj 
be  beard  pd  tba  mods  of  uoMlahiing  it." 

The  defended  red  hi  rued;  nnd  the'  Court,  on  6th 
March  1834,  ordered  canes.  The  defender  pleaded 
— I.  The  exception  or  permiision  must  be  conitrued 
with  reference  not  only  to  the  dispositive  and  other 
clauses  in  the  deed,  6al  more  espfciall^  wUh  rffereuce 
to  the  lermi  of  the  prohibitory  clause,  ofxvhick  itjormx 
a  part.  How,  all  the  claasr*  of  the  entail  are  directed 
against,  or  conceived  in  favour  of  the  vihdle  heirs  of 
entail.  This  is  particularly  the  case  with  reference 
to  the  clause  prohibiting  the  contraction  of  debt.  The 
power  to' harden  must  therefore  iniply  that  the  bar< 
tiea  wdx  to  fall  equolli/  on  the  firtl  and  rack  heir  s'lc- 
ceeding  the  heir  creating  the  burden.  If  the  entailer 
had  meant  .to  confer  any  other  power  than  a  power 
to  burden  the  lands,  and  all  ,lhe  sacceeding'  heirs 
equally,  he  would  .have  done  lo  in  express  terms. — II. 
The  whole  clauses  of  the  entail  must  be  construed  so 
as  to  rrialce  them  consistent  and  recDncileahle.  All 
the  heirs  of  entail  are  equally  empowered  to  grant 
bonds,  and  therefore  they  must  all  he  equally  liable 
fur  payment,  Alt  the  heir'i  of  entail  are  talien  equally 
bound  to  purge  adjudications  or  diligenees  fur  suuh 

JiroviaioDs,  Biid  yet  the  pursuers'  oonstTBctian  woald 
ead  to  this,  that  She  heir,  of  eMa^  in  poss'sMioa  was 
to  have  the  power  to 'make  these  provisions,  burdens 
only  on  a  particular  class  of  heirs,  or  on  an  individual 
heir.  Or  supfoie  an  heir-inaLe  of  Mr  Beyd  Porter-, 
field,  SDCceeaing  after  his  death,  bad  likewise  wished 
to  exercise  the  permissire  power  in  the  entajt,  and  had 
done  so  in  general  terms, — the  entail  cnn  hardly  be 
held  to  import  the  co-exiateoee  of  two  sets  of  bunds 
of  prorision  ;  yettfaefaeir  mi^t  have  exereised  th» 

Eower  ia  total  ignorance  of  Mr  Buyd  Porterfield's 
ond,  the  same  not  being  claimable  against  him  ;  or 
■apposiag  him  to  have  luiawn  of  the  bond,  be  could 
nut  have  been  restrained  in  the  exercise  of  the  powers 
of  the  eatail,  beoaose  there  would  not,  at  the  time, 
have  been  any  provisions  actually  burdening  the 
estate ;  and  in  this  way,  on  the  failure  of  heirs^male  of 
&lr  Buyd  Porterfliild,  the  heir  succeeding,  not  being  a 
descendant  of  his,  would  have  found  two  sets  of  bonds 
exigible  from  him  at  the  same  time,  withont  its  being 
prscticable  to  extricate  the  qaestion  as  to  which  of 
them  would  remain  available.  In  short,  the  defen- 
der's interpretation  would  create  a  complete  confu- 
sion of  the  whole  powers,  rights,  and  liabilities  arising 
out  of  the  entail.^IJl.  The  bond  is  palpably  exe- 


cotpl  under  mere  comr  of  the  pernussive  clause,  and 
in  evasion  of  the  entail.  In  the  commencement  of 
the  obligatory  clause,  the  uih'Ae  heirt  nf  taUzie  are 
taken  bound,  without  exception.  Tba  postpuuement 
of  the  term  of  paymeht  is  an  express  coutradicLion  of 
the  general  obligation.  It  is  in  effect  the  same  as  \\ 
the  bond  had  home,  thnt  the  itiak^r  enly  bound  socb 
of  the  succeeding  heirs  of  entail  as  should  net  be 
descendants  of  his  own  body.  It  was  not  time,  but 
pertont  that  tlte  granter  had  in  view,  in  deferring 
the  term -of  payment, — JV.  Jt.is  no  answer,  to- say 
tjiat  the'defeader  has.  no  right  to  object,  seeing  that 
althoagh  the  bond  had.  been  made  obligatory  on  all 
the  heir^  of  entail,  it  would,  still  have  been  effectual 
against  him.  The  proper  .question  is  on6  of  abitract 
power.  The  defender  is  sued  for  payment  aa  heir 
under  the  entail;  and  it  is  therefore,  quite  competent 
for  him  to  object  that  the  bond  is  nat'authorised  by 
the  entaiL  The  defender  has  however  sustained  in- 
jury, and  his  liability  is  increased  by  the  terms,  of  the 
bond.  If  the  term  of  payment  had  not  been  deferred, 
the  bond  would  have  heeti  demandable  forty  years 
ago.  Any  heir  who  sncceaded  to  the  granter  might 
have  paid  up  the  bond,  and.  it  does  not  follaw  that  he 
would  have  titken  an .  assignation,  'He  might  wish  tu 
have  the  estate  clear,  that  he  might  exercise  the  power 
of  providing  for  his  own  children,  or  he  might  nut 
incline  to  leave  the  d.ebt  a  burden  on  the  'next  suc- 
ceeding heir.  '  Besides,  if  adjudication  had  been  led 
oh  the  bond,  such  adjudication  could  not  have  been 
purged  by  paying  on  an  assignation.  The  defender's 
linbility  i*  farther  incre.i«ed  as  to  the  interest;  be- 
cause every  lucceedJDg  heir  woiild  liave  been  boqnd 
to  nay  the  'interest,  and  cu.uld  not  have  kept  up  a, 
claim  therefor  agfunst  succeeding  heir*^V,  It  is  of 
no  consequence  that  the  peculiarity  in  the  bond  brings 
no  consequential  bejieht  to  tlie  creditors  therein,  Tue 
objection  remains  the  same,  whether  the  act  of  viola- 
tion was  intended  fof  the  benefit  of  the  granter'a 
daifghters,  or  fur  the  benefit  of  his  son  and  yiale  do- 
■cendants.  It  is  not  the  ttt^eut  of  the  act,  but  the 
act  itself  which  raises  the  objection  of  invalidity. 
There  is  no  authority  fur  holding  such  an  act  to  be 
legal. — VI.  The  defender  can  in  no  view  be  liable  for 
interest  on  the  bond  prior  to  his  succeeding  to  the 
estate.  The  grantor  of  the  bond  did  not  either  ex- 
pressly or  tacitly  declare  each  sufjceeding- heir  liable 
for  interest  due  oy  his  predecessor,  and  if  ne  bad  done 
so,  the  condition  would  have  been  ineffectual,  ^The 
plea  of  iorta^i^e  consumption  of  rents  since  tlic  de- 
fender obtained  possession,  he  admits  not  to  be  appli-' 
cable. 

The  pnnuers  pleaded— I.  To  the  extent  of  the 
permissive  clanse,  Boyd  Purterfield  had  power  to 
grant  provisions  just  as  if  he  had  been  a  fee-simple 
proprietor.  To  that  extent  his  debts  and  deeds  affect- 
ed uersonallv  all  the  subsequent  heirs  of  entail,  wbot 
by  intromitUng  with  the  renta,  became  liable,  ad  va- 
lorem of  their  intromissions,  to  pay  and  perform  them. 
The  clause  of  prohibition  against  contracting  debt,  it 
qualified  in  grtrtnio  by  the  words,  "  excepting  as  is 
after  excepted.'^  The  subsequent  exception,  tbere- 
fore,  Is  an. exception  from  the  prohibitory  clause  in 
favour  of  liberty  (and  so  to  bii  liberally  construed). 
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or  rather,  it  is  >  partiki  reierration  of  the  natural 
powers  consequent  on  property.  The  fetters  are  not 
to  be  extended  by  implication. — II.  The  qnettion  of 
abilraet  patutr  (which,  the  defender  says,  i>  the  pro- 
'per  qveslion)  resolves  tnto'this,  whether  the  bond 
contract*  a  debt  for,  the  provision  of  jroupger  children, 
not  exceeding  three  years'  free  rent  of  the  lands?  to 
which  qnesliun  it  is  impossible  to  reply  otherwise  than 
in  the  affirmative.  All  that  is  required  is,  that  the 
debt  shall  be  contracted  for  a  particular  pnrpoie,  and 
within  >  certain  amount:  there  is  no  provision  in  the 
entail  that  the  debt  shall  bo  made  payable  at  a  pnrti- 
cnlar  time.  The  defender's  argnnient  resa!ve§  into 
implication*  not  dedncible  from  the  words  of  the  en- 
tail.— HI.  The  granter  of  the  bond  has  expressly 
boDnd  himself,  and  his  heira  of  tailaie  succeeding  to 
htm  in  the  estate.  By  postponing  the  term  of  par- 
inent,  the  heirs-male  of  the  granter*s  body  are  merely 
relieved  of  the  interest,  which  in  a  relief  at  the  rxpenie 
of  the  creditoTi  in  the  bond  alone,  and  in  no  respect 
at  the  expense  of  the  substitute  heirs.  Although 
the  creditor  in  such  a  bond  has  a  right  to  recover 
both  principal  and  interest  from  all  anci  each  of  the 
heirs  of  entail,   yet,   in   questions  among  the  heirs 


sriiy  liable  only  for  the   i 


themselves,  each   i 

ternt  falling  due  durfng  his  possesiton,  and  if  he  pays 
more,  he  has  a  dear  rightof  relief  for  interest  against 
the  representatives  of  the  beir  who  ought  to  have 
paid  it,  and  for  principal  iminst  succeeding  heirs,  and 
against  the  estate  itself.  If  any  indiridnal  heir  shall 
pay  the  bund,  ho  is  entitled  to  take  an  assignation  lo 
It,  and  thus  to  keep  np  the  debt  against  the  estate. 
It  is  fur  the  advantage  |of  aU  the  hein  of  entail  that 
the  term  of  payment  of  tnch  a'  bond  should  bo  post- 
poned :  for  if  the  term  of  payment  be  past,  so  that  in- 
terest is  due,  which  the  heir  in  possession  falls  to  dis- 
charge, the  creditor  has  a  right  to  claim  the  arrears 
against  the  successor,  or  i^inst  the  estate.  The  only 
effect  of  the  postponement  of  the  term  of  payment  is 
to  liberate  the  heir  in  posaeasion  from  the  payment  of 
interest,  leaving  the  liability  of  all  the  heirs  exactly 
the  same  in  regard  to  the  principal.  When  the  term 
of  payment  comea,  the  creditors  may  go  against  all  the 
lieirs  of  entail  of  the  grantor,  and  the  representative* 
of  the  deceased  heirs  who  have  been  intrumitters.  It 
is  therefore  incorrect  to  say  that  Boyd  PorterGeld 
liberated  any  class  of  heir*  from  all  liability  for  the 
bond. — IV.  The  granter  of  the-bond  had  power  to 
malfe  the  provision*  payable  immediately  after  hi* 
own  death  ;  and  if  *o,  he  had  power  to  postpone  the 
term  of  payment, — the  greater  power  implying  the  less. 
The  relief  from  interest  and  from  payment  of  the 
ariocipal,  conferred  on  the  heirs-male  of  the  ^nter'a 
Dody,  was  attended  with  no  corresponding  injury  to 
the  subsequent  heirs,  bat  to  the  creditors  only.  The 
subsequent  heirs  coald  in  no  case  have  insisted  that 
the  bond  should  be  paid  off  by  the  prior  heirs.  If  it 
had  been  so  paid  off,  relief  would  have  lain  against 
tlie  subsequent  heirs  and  ngainst  the  estate.  The  sup- 
position tnat  such  heir  might  have  n^Iected  or  not 
chosen  to  take  an  assignation,  is  inadmissible.  Even 
had  there  been  an  adjudication,  the  debt  might  have 
been  kept  up,  although  not  the  diligence.  An  heir 
coild  hare  had  no  motive  to  pay  off  the  bond,  in  order 


to  make  room  for  provision*  in  faroar  of  hi*  own  dil- 
dren,  because  he  might,  by  taking  an  assignation  to  it, 
assign  it  to  his  children  ;  or  suppose  he  did  not,  if  he 
created  Booth er  and  equal  burden  in  fkronrof  hisowi 
younger  children,  the  situation  of  the  substitute  heir* 
would  not  be  the  least  improved.  It  is  no  atvoascat 
to  say  that  the  prior  heirs  might,  by  actioent  or 
neglect,  if  not  by  design,  hare  conferred  a  gratuitoas 
benefit  on  the  succeeding  heirs.  It  cannot  hie  assumed 
that  this  would  hare  happened. — V.  The  pnrsaers 
do  not  admit  that  two  set*  of  provisions  might  not 
subsist  at  ono  time,  and  the  pu^le  raised  bj  the  de- 
fender a*  to  the  anomalous  ease  of  an  heir  granting  a 
second  set  of  provision*,  in  ignorance  of  tho  existence 
of  the  first,  would  be  solved  by  the  dectsiun  of  this 
question. — VI.  As  to  the  defender's  liability  for  in- 
terest previona  to  his  having  come  into  poesessioa  of 
the  estate,  it  is  to  be  kept  in  view,  that,  from  the  coa^ 
petition  which  was  going  on,  the  pursuers  had  it  not 
in  their  power  to  bring  their  action  sooner  than  they 
did.  Desidea,  the  provisions  granted  under  the  eatau 
are  just  in  the  situation  of  entailer's  debt*,  for  which 
every  heir  who  socceed*  in  liable  to  the  Talne  of  tbi 
■ucceswon. 

The  Court  adhered. 

Piirsnen-A«bDritie*.—(l.)Stdr,IIT.  6.39,  and  IV.  1^1 
and  7.  (2.)  Ssndrord,  pp.  167,  2U,  84S  and  «7.  Hat- 
Rill  V.  Macgill,  I3th  Jjnc  1798;  M.  l&,4Jt.  (a)  CuipbtU, 
Sath  November  1815;  F.  C.  Erekines.  SiH of  M>r, 7ih  Jslf 
lfl29.  Jirdine  n.  Lorkhut,  Ulh  Jane  ISSS.  (5.)  HitkM 
Craigie  K  Hsiket  Cniglt.  4th  Dcetmber  I81T.  (6.)  Ch«s  «f 
Campbell,  Enkiae  snd  Jirdiae,  ut  n^rs. 

First  Diviiiion.  —  liord  Ordlniij,  PBtlerton jfct.   H.  J. 

Robertson  1  Peinon,  WilkJe  siid  KobtrtMti,  W.S.,  Agents.— 
jfb.  Onbam  Bell ;  John  Gibson,  Jun.,  and  John  Hay  DomI^ 
son,  W.S.,  AgCDts.— Ur  Bell,  Cletk.— [C.J).] 


nth  Junt  18S1. 

No.  365.— Tai  Thistlb  Diposit  Frikhblt  B(- 

LiKF   Society  of  Abirdbin,  Pitrttteri,  v.  Aliz- 

aHOKR  Gahdxh  and  William  Kmox,  Defatderi. 

Caution  —  PHendly  Society — Cautionat  pir  tir  (ngmirt  a/'* 
Jriendlif  Ktcietg  Md  fa  t*  nltowrf  /ran  ftio-  Mitatin,  ig  It* 
nigligmm  of  the  Sotuly  in  not  tnjoreing  Uiiir  rula  rwtaiim  U 
lit  trtnturtr't  leceinUi,  ami  otfanii;  kirn  to  rfnic  oM  ittfanta 
ijf  tht  SaeUtif  to  a  wmek  largtr  ameiiiW.  Uum  mu  rrqwtifir 
Ike  existncia  ijflki  Society. 

The  Thistle  Deposit  Friendly  Society  of  Aberdesa, 
eonstitnted  and  ooTifirmed  in  tenui  <^  S3  Geo.  III. 
oap.  54>,  appointed,  in  December  1890,  David  Fofbsi 
their  treasurer,  who  had  acted  in  that  capacity  for 
several  preceding  years,  and  at  same  time  took  tma 


by  the  defenders.     By  article  three  of  the  rule*  o 


him  a  bond  of  caution  for  his  intromissions,  sinMi 
By  article  three  of  the  rule*  of  the 
Society,  it  i*  declared, 
"  Tbsc  (be  tresiarer  sbsU  be  bound,  within  eight  6mjt  tfttt  hk 
election,  to  gnnt  bond,  with  securll;  to  tbe  utUfsctioa  sf  tk* 
committM),  for  bii  introoiisdoni  and  faithful  ttamg^siM. 
The  ireuoret  shall  also  be  bound  to  depowt  tb*  noner  of  lbs 
Societf  in  tucfa  a  msnner,  and  aa  orten  ai  directed  \tj  ae  eoa- 
miitee ;  snd  he  ihall  not  be  allowed  to  retain  in  his  handi  a  mm 
eiceedipg  five  pound*  at  one  time.'' 

From  a  minute  of  the  Society,  of  EGth  Deeember 
1823,  it  appeared  that  tht*  regulation  wai  modiSfd 
by  the  following  ananimoui  reeulation : 
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"  TliBt  the  monej  tben  in  the  treanirerli  bu»d,'aii(l  what  far- 
Iher  lUiBj  aaj  be  collected  by  him  sc  any  futare  period,  if  Bot  k 
time  when  it  cbd  be  lent  to  meinbars,  iMl  be  ettbef  lodged  in 
tbe  banlc,  or  in  loine  othtt  place  of  lafetr,  trbereTet  the  CODI- 
mitCee  maj  direct,  but  there  ahall  no  more  be  altovred  to  remain 
in  the  treasurer's  banda  than  what  the  rules  direct,  anlesf  In  a 
m.>e  where  any  diwppointment  might  take  place.  jAid,  thai 
(A>  iTiaturer'i  acMHnt  ikmil  be  Mtaghl  up  racA  metUng,  to  atttr- 
luin  WAU  mai  k  in  Am  hatili." 

In  December  1831,  Forbei  absconded,  taking  with 
him  Siiciety  funds  BTnaanting'  to  £S67.  The  Society 
brongbt  the  preaent  action,  in  qnme  of  their  new  tren- 
surer,  BipiinBi  Forbea'a  cantioners,  for  pnymentof  that 
flnm.  In  derence,  It  wati  alleged  that  the  Society,  by 
their  uwn  negli^^nce  tind  omission  to  auperintend  and 
control  tbe  actinia  of  the  treasurer,  had  relieved  tbe 
Cantionert.  In  pefticiilar,  tliat  the  Society,  or  their 
committpo,  did  not  rp2u^a^Iy  aadit  and  check  the  ac- 
counts of  tboeaid  David  Forhes,  nor  compare  tb6m  with 
the  voucher*  as  they  ought  to  have  done.  After  De- 
cember 1827,  Foj-bes,  whose  intromixaions  and  ac- 
counts had  previoOalT  been  reeularly  examined,  was 
1-ft  without  any  sUfBctent  control,  as  appeared  from  the 
absence  of  doquets  subsequent  to  that  date.  At 
tbe  weeklv  meeting  of  the  Society,  it  was  tbe  prac- 
tice for  the  treasorer  to  report  the  amount  of  con- 
trihutions  received,  and  these,  when  ascertained,  were 
lodged  in  the  treasurer's  bands.  It  was  the  uniform 
practice  also  at  their  meetings,  for  tbe  treosarer 
to  report  the  sums  lodged  by  him  in  bank,  and  tbe 
sams  paid  away  W  hint  to  members,  so  as  to  show 
the  balance  in  lui'  hands.  And  by  section  twelve 
(if  tbe  regulations  of  ihb  Society,  it  was  provided 
that  there  should  be  an  annna!  general  meeting,  at 
which  the  income  and  expenditure  of  tbe  bygone  year 
should  be  reported  to  the  Society.  Ai  the  Society 
kppt  a  bank  pass-book,  in  which  i^nms  paid  in  by  the 
treasurer  to  the  bank  were  initialled  in  the  usual  form 
by  the  officers  of  the  bank,  they  had  it  in  their  power, 
by  comparing  tbe  entries  in  Forbea's  caab-book  with 
tbe  entries  in  the  pass-bonk,  to  know  whether  any 
stims  set  down  by  him  aa  paid  into  the  baiik  had  really 
been  paid  or  not.  It  was  a  well  known  rule  in  all  banks, 
that  fur  money  paid  into  the  account,  tbe  entry  in  tbe 
pnss-hook  must  be  initialled  by  both  tbo  tefler  and 
cbeqne-leilger  keeper,  to  make  tbe  receipt  complete 
and  binding  on  the  bank.  The  Society,  however,  did 
not  either  at  their  weekly  or  their  annual  meetings, 
check  tbe  cash-book  kept  by  Forbes  with  the  pass* 
booh.     In  particular,  in  Forbes's. cash-book  there  ap- 

Eearedanentryof  atumof  £134,  paid  by  him  into  tbe 
ank  on  tbe  22d  November  1831.  There  was  no  cor- 
responding entry  in  tbe  pass-bookj  and  no  such  anm 
\va»  paid  into  the  bank.  Two  weekly  meetings  took 
place  between  that  date  and  the  flignt  of  Forbes,  at 
cither  of  which  tbe  bouka  mivbt  have  been  inspected, 
and  the  fraud  discovered.  Yet,  altbongh  tbe  Society  . 
entertained  saspicions  at  this  tine  of  Forbes's  in- 
tegrity, and  had  actnally  made  a  chat^e  against  him 
of  embemlement  at  one  of  these  weekly  meetings, 
they  did  not  investigate  the  accounts.  Farther, 
during  the  whole  period  of  Forbes's  treasurersbip, 
the  Society  were  made  aware,  £y.  the  weekly  re- 
port* of  thk  receipts  and  expenditure  mode  by  him, 
that  he  had  always  much  mure  than  £5  of  a  ffontinir 
Vol.  VI.  * 


bslanee  in  his  handa.  Darii^  the  whole  of  IH3I,  the 
bdanee  on  the  weekly  states,  as  appeared  by  the  atate- 
■tient'of  Forbea's- intromisnons,  produced  by  the  pnr- 
aoer,  wst  seldom  less  than  £20  or  £30  agunat  Forbes. 
Towarda  tiie  end  of  October  18S1,  the  balance  due 
br  him  to  the  Society  waa  £79,  Is.  At  the  cloae  of 
Novwnber  h  Btood  thD«:' 

Chai^,  .  -  £2289  17     S 

Diicbarge,  -  -  20S8    8  11^ 

Leavhig  a  balance  then  due  by  him  of  £251  8  9^ 
The  Society  were  perfectly  aware,  eren  from  tbe 
reporta  made  by  Forbea  himself,  that  there  were  in 
his  hands  these  large  soma,  and  they  allowed  them  to 
reraaii),  notwithstanding  the  regnlacioii  above  quoted. 
That  upon  the  7th  December  1831,  Forbes  drew  out 
the  whole  Sam  belonging  to  tbe  Society  tben  in  bank, 
being  £S11,  13.  10.,  makiag  the  baluice  against  him 
nearly  £800.  Moreover,  it  was  matnUined  that  tho 
Society  had  not  conformed  to  the  proviaiona  of  the 
Act,  10  Oeo.  IV.  cbap.  56  g  that  the  bond  of  cantion 
was  informal  and  invalid,  not  being  subscribed  on  the 
last  page,  which  contained  the  testing  and  part  of  the 
re^atration  clansea.  The  defenders  therefore  pleaded 
-^I.  The-  Society  qot  having  conformed  to  the  pro- 
vlaionaof  the  Act,  10  Geo.  IV.  cb.  66,  as  extended 
by  tbe  Act,  2  William  IV.  oh.  37,  by  having  their 
rules  and  regalations  certified,  confirmed,  and  enroll- 
ed  In  terms  thereof,  are  not  entitled  to  found  on  any 
fff  the  privileges  or  immunitiea  conferred  by  tbe  Act. 
-^N.  The  bond  in  qoeatjon  being  destitute  of  the 
Bolemnitlea  required  by  tbe  law  of  Scotland,  and  not 
mpported  or  recognised  by  any  of  tbe  Statutes  rela- 
live  to  friendly  societies,  is  improbative,  and  incapable 
of  farraiHg  a  ground  of  action  against  the  defenders. 
— III.  The  bond  in  qaeation,  sopposing  it  to  have 
been  originally  null  and  in^ectual  in  a  question  with 
the  defenden,  either  as  being  in  a  form  different  from 
that  prescribed  by  the  Act  of  Parliament,  or  as  being 
improbative  and  destitnte  of  tbe  aolAmnities  required 
by  the  law  of  Seotland,  could  not  be  rendered  binding 
against  them  by  the  alleged'aota  of  homologation,  and 
has  never  been  homologated  by  the  defenders. — IV. 
Supposing  Uiat  the  defenders  had  been  originally 
bennd  as  caationera  for  the  intromissions  of  Forbes, 
the  treaanrer,  they  have  been  liberated  from  their  re- 

Sonsibility  by  tbe  gross  and  culpable  negligence  of 
e  Society  in  failing  to  andit  and  examine  the  qc- 
oounta  and  TOHchera  of  ih'e  treartirer,  and  allowing 
Bomstoremam  in  bis  handa  contrary  to  their  own 
rttle*  and  regulations,  tLtvA  by  enabling  bim'  to  uplift' 
sDcb  sums  a«  he  might  think  proper  trom  the  bank, 
upon  bis  own  receipt. 

Answered  for  the  oursners— That  the  mies  of  the 
Society  did  nut  prohibit  the  treasurer  from  lodging  the 
mnney  of  the  Society  in  bia  own  name,  or  from  draw- 
ing it  ont  aa  exigencies  required.  General  inatructlona 
were  given  to  the  treasnrer  by  tbe  committee  of  man- 
agement, never  to  retain  in  his  bands  more  money  than 
was  necessary  to  prevent  diaappoi'ntment  when  mem- 
bers demanded  loans  on  their  deposit  money,  and  it  ia 
denied'that  any  more  watf  draifn  from  the  bank,  or 
held  in  bis  bands  by  th^  treiisurer  to  a  greater  amount 
than  waa  neceesary  for  the  above  purposes.  Tlie 
No.  XXVII. 
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ntne  practice  prenilad  exactly  in  former  yeftn.  of 
whidi  the  defenders  *rere  perfectly  aware.  Further, 
it  was  denied  that  the  SiKiety  were  Aware,  or  could 
be  awftre,  of  there  being  eonttantly  ■  larger  anm  in 
Fvrbea'o  hands  than  what  the  feresaid  rides  prescribed. 
Admitted,  that  the  treasDrer  always  reported  to  the 
meetings  the  sums  which  he  deposited  in  the  bank)  if 
any  orerplus  remained  nf^r  answering  the  applica- 
tions for  loans,  paying  expenses,  &c.  But  denied  that 
these  reports  afforded  any  inforination  as  to  the 
nniuunt  of  the  general  halance  in  the  treasurer's  hands- 
Denied  that  the  Society  a^lected  to  examine  into  the 
irtnte  of  their  fnnda  and  the  treasurer's  intromissions 
i«i  nHceroher  1827.  The  minute  of  SOth  Norember 
1827  bears  that  three  members  were  appointed  to 
audit  tiie  accounts,  and  at  the  following  meeting  of 
12th  December  1827,  the  miontes  bear,  that  "  a  state- 
ment ef  the  year's  income  and  expenditure  was  read 
lo  the  meeting,  whidi  met  with  their  approbation." 
A  general  rheetiflg  took  plaee  for  a  division  of  the 
Murplui  on  the  14th  December,  when  the  statement 
drawn  out  of  (he  income  and  expenditare  was  again 
conaidered  and  approved  of,  and  a  division  of  the  over- 
plus was  effected.  "  The  master  put  the  question  to 
the  meeting,  whether  there  was  any  farther  claim  up- 
on the  treasurer,  when  every  one  present  expressed 
himself  qnite  satisfied."  Denied  that,  after  December 
18^7,  "  DO  farther  doquets  appear  in  the  hooks  of  any 
examination  of  the  treasurer's  accounts."  On  the  5th 
December  18:^6,  a  meeting  was  held,  at  which  "  orders 
were  given  for  a  meeting  of  the  committee  on  Taea- 
day  evening,  for  the  purpose  of  looking  uver  the  tre»- 
Mirer's  aocounts  as  usuaJ."  Accordingly,  on  the  9th 
December  1828,  the  committee  met,  "  when  a  state- 
ment of  the  year's  income  and  expenditure  was  read, 
and  met  with  their  approbation :"  and  the  general 
meeting  which  followed  approved  of  the  treasurer's 
accounts  aa  so  reported  on,  and  made  a  division  of 
funds  conformably  to  it.  In  like  manner,  on  the  9th 
December  1829,  the  "  Committee  of  the  Thistle  De- 
posit Relief  Friendly  Society  met  and  looked  over 
the  several  accounts  and  other  business  as  euneerns 
tile  Society,  when  the  state  of  the  funds  was  fonnd 
aatisfactory."  The  general  meeting  which  fallowed 
on  the  1 1th  December  1829,  proceeded  on  the  result 
of  the  foresaid  examination  of  the  committee,  "  when 
tite  balance  of  the  funds  in  the  treasurer's  hands  was 
divided."  The  same  course  was  followed  in  the  end 
ufthe^ear  18S0,  when  "  the  Committee  of  the  Thistle 
Deposit  Friendly  Society  met  to  have  a  statement  of 
the  division  of  the  funds  laid  before  them."  The  trea- 
surer's accounts  and  voncbera  were  then  exhibited,  from 
which  the  amount  of  overplus  for  division  was  ascertain- 
ed, and  on  which  amount  of  overplus  the  general  meet- 
ing on  the  10th  December  proceeded  in  striking  the 
sharo  due  tu  the  members.  Admitted  that  the  Society, 
on  26tb  December  1823,  unanimously  resolved  to 
relax  the  third  of  the  (society's  regulations,  for  the 
purpose  of  allowing  the  treasurer  tu  have  in  bis  hands 
a  larger  sum  than  £5.  so  as  to  enable  him  to  have 
tJie  means  of  carrying  on  the  increased  business  of 
the  Society,  and  prevent  disappointment  to  mem- 
bers applying  for  loans  or  demanding  back  their  de- 
liosiis.    In  so  far  also  u  the  regulations  requiml  tbe 


treaaorer'a  book  to  be  brought  up  at  each  roeetii^, 

it  was  uniformly  enforced.  The  treasurer  always 
brought  op  his  books  and  accounts  to  each  meeting, 
so  as  to  afford  the  means  of  ascertaining  the  balance  in 
his  hands,  had  there  been  any  complaint  of  his  retaining; 
more  than  was  necessary  ;  but  no  such  complaint  sraa 
made,  and  the  rules  did  not  prescribe  a  weekly  exa- 
mination of  the  treasurer's  accounts.  Admitted,  that 
towards  the  end  of  October  1831,  the  balance  in  For- 
hes's  hands  appears,  from  the  state  lately  made  op,  to 
be  £79,  Is.,  though  his  books  on  the  28lh  October 
1831  showed  only  a  balance  of  £17,  3s.  Admittfd 
also,  that  the  foresaid  state  shows  a  balance  of  £251, 
8s.  91d.  in  Forties's  bends  at  the  close  of  November. 
But  bis  own  boolu  contained  an  entry  of  £134  having 
been  lodged  in  the  bank  between  the  25tli  Norember 
and  2d  December,  which  is  not  included  In  the  said 
state,  whereby  the  balance  would  be  reduced  tw 
£l  17,  8.  9^.,  and  his  own  cash-book  shows  only  a  ba- 
lance of  £24,0. 3.,  as  on  the  2d  Decemlier,  in  bis  hands. 
The  pursuers  therefore  pleaded — I.  The  bond  dated 
in  December  1830,  signed  bv  the  defenders,  waa  m 
sufficiently  valid  document  to  bind  them  as  cautionera 
for  Forbes  during  the  course  of  the  ensuing  year,  for 
which  he  acted  as  treasurer  to  the  Thistfe  Deposit 
Friendly  Society. — II.  At  all  events,  the  defenden 
having  homologated  and  acknowledged  the  document 
as  a  valid  and  binding  cautionary  obligation,  and  al- 
lowed third  parties  to  act  on  that  assumption,  are 
barred  from  objecting  to  it  on  that  ground. — III. 
Nothing  has  been  stated  by  the  defenders  sufficient 
to  liberate  them  from  their  responsibility  as  Forties's 
cautioners,  on  the  ground  of  tbe  Society  having  vio- 
lated the  rules  regarding  the  treasurer's  intromissions 
with  the  Society's  funds,  on  the  enforcement  of  which 
rules  tbe  defender*  relied. 

The  Lord  Ordinary,  28tb  February  1631,  pro- 
nounced the  following  interlocntor  and  note  : 

"  Tbe  Lord  Ordinsiy  bsving  heiid  parties'  procurstors,  aai 
therearErr  considered  tbe  dosed  record,  and  whde  proeeo,  ■»- 
ioilzin  Ifae  dereTideri  from  the  conclusions  of  the  libel,  and  "de- 
cerns :   Finda  no  expeniet  due  10  eitber  pirlj. 

"  Not/ — Great  part  of  the  grounds  of  defence  appear  lo  the 
Lord  Ordiniiry  ill-founded.  And  though  tbeie  were  not  inaatcd 
on  at  the  debate,  tbey  are  fully  listed  in  the  defence*  SAd  a>- 
iiren  lo  tbe  condcceeiidenee.  Tbe  ground  on  which  tbe  inter- 
locutor  rests,  is  tbe  want  of  resionsUe  attention  bjr  the  Society 
and  ibeir  raiumittee*  to  tbe  eiecutioD  of  the  Imuurer^  dety,  bj 
which  want  at  attention  tbe  danger  of  bis  eautioner*  waa  greatly 
increased,  and  his  embeEzlement  probiblj  nuaed.  It  semn  to 
tfag  Lord  Ordinary  that  there  i*  do  aufficient  warrant  in  the 
Statute  of  George  IV.,  or  in  tbe  Ui*,  for  exempting  iw^  So. 
cieties,  if  tbey  have  s  treaiurtr,  with  rautionerii,  fram  tbe  ordi- 
narv  condition  of  lueb  cautiooen,  that  tbe  party  secured  by  it 
aball  do  his  part,  or  its  part,  if  it  be  a  corporation  of  anykindiie 
looking  after  the  treasurer's  execution  of  bii  duty.  And  in  tlds 
case  it  Is  obvious  that  Ibere  was  no  idea  of  throwing  over  tbia 
duly  on  the  cautioners,  since  there  was  no  provision  made  to  M 
them  ill  it,  and  very  decided  rules  laid  down  for  its  pcrfonnance 
by  the  Society  itself.  Tbe  rule,  especially,  (tnt  nut  nore  than 
five  pounds  should  remain  in  (be  treasurer's  baadt,  but  all  tbe 
funds  be  lent  out  on  securities,  or  lodged  in  bank,  Ibougli  qeali- 
Ged  to  a  certain  decree  (ihe  r^ulaiity  of  which  qualification  ia 
not  quite  free  from  doubt),  never  eould,  in  any  reaaonaUe  or 
tolerable  ciinitnictiDn,  admit  of  allowing  sums,  ninning  up  to 
above  £250.  to  remain  immediitelyin  bis  bands,  and  alt  iherrst 
of  tbe  Sodeiv'i  funds,  amounting  to  above  £SO0,  ts  Iw  left 
suhjcct  to  be  dnwn  out  of  tbe  bsok  at  his  uucoDlrollcd  plenare. 
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Yet  tfaia  ms  ullowed'bj  the  mode  of  dealing  witb  him  idoptcd 
1^  the  Sodetf,  wben  it  night  euilr  bare  been  checked ;  and 
tbe  coiiBequenee  was  that  it  appeam  lie  embeizled,  and  prabiibly 
waMeH,  or  lost  on  gome  ipeciitaiion,  the  money  that  was  ioime- 
dUtely  in  hia  hands,  and  drew  out  all  the  rest,  with  the  inlenlion 
of  carrying  it  off.  tliougb  conscience,  or  the  fear  of  the  criminal 
lew,  made  him  change  this  iast  intention  almost  entirely.  The 
LnnI  Ordinary  does  nnt  (bink  it  pouible  to  make  the  cautianeia 
snawerable  fur  a  lou  following  upon  luch  neglect.  He  feeta 
fur  the  bardifaip  ibat  uiity  tbu«  fall  on  aucb  ■  Socielj,  but  there 
would  be  H  bardship  also  the  other  way :  and  the  rule*  of  Ihw 
oannot  bend  to  aucb  coniiderationa,  withoat  le^tlalive  aaDCtion 
provided  befure-hand." 

Tlie  punuerg  reclaimed : 

I.Bnl  Jialiae-CUri  agreed  with  the  Lord  Ordinary's  inlerlo- 
cutor.  on  the  ground  IhHt  the  tulea  enacted  by  the  Society  for 
the  safety  of  their  funds  hud  been  grossly  violated.  By  the 
rule*  of  the  Society  the  treasurer  was  at  first  prereiited  from 
having  mora  of  the  funds  in  his  banda  at  one  lime  than  £!i. 
1'hat  was  afterwards  modified  by  the  resolution  of  26th  Uecem- 
ber  1823.  Thai  reioludOD,  however,  did  not  exempt  the  So- 
ciety from  the  vigilant  superintendence  which  they  were  called 
upUD  to  exercise.  On  the  contrary,  in  (he  last  clause,  it  was  ex- 
pressly required,  that  "  the  treasurer's  account  shall  be  brought 
up  at  each  meeling-,  to  ascertain  what  may  be  in  his  hand*." 
Without  this  oomlition  the  resolution  would  have  been  a  moiC 
dangerous,  if  not  an  illegal  one.  To  tbi*  condition  the  cau- 
lioner*  vrere  entitled  to  look  for  their  protection;  and  if  it  had 
been  ful&lled  by  the  Society,  it  was  scarcely  possible  that  the 
present  loss  cuuld  bare  occurred.  They  would  have  required 
the  treasurer  to  produce  hi*  vouchers,  and  thus  detected  any 
fraudulent  entries  in  his  books. 


Second  Division. — Lord  Ordinary,  Mackenzie. — jfcf.  Skene, 

M'Ane.~~AU.  Ruiherfurd,  Moir Qreig  &  Morton,  W.S.,  and 

A.  G.  Sutherland.  W.S.,  Agents.— T.,  Clerk.— [V. if. i>.] 


nth  June  1834k 
No.  366.— John  Bell,  Punutr,  v,  John  Morton 
itND  Charles  Johnstonk  (  Moir'b  TitugTEEis),  De- 
fenders. 

Trusteea,  Liability  of— Circwnw(anc«  in  vAich  Irutleti  under  a 
BCluHlary  iruU-dctit,  graHltd  iy  an  indiDiduaf  wAra  undrr  «n- 
barratimenii,  having  paid  CBrtain  debti  injuit,  venf  held  HabU 
la  a  crtdiiw/tr  the  unu  dindgmt  tetiek  tW  Mall  iKauld  iavt 
yitliUd,  had  the  euatt  Ann  divided  among  Iht  cmfilwi  tjuaUy, 
a$  at  a  certain  pariod. 

On  4th  March  1826,  the  late  John  Moir,  manafac- 
turer  m  Dundee,  executed  h  triut-deed,  bjr  whiob,  on 
the  narrative,  that 

*'  I  am  due  to  sundry  persons  certain  sums  of  money  which  I 
am  unable  immediately  to  pay,  therefore,  and  for  the  further  se- 
curity and  more  ready  payment  of  the  debca  due  by  me  to  my 
whole  just  and  lawful  crediton,  and  for  prerenting  the  charges 
and  expenses  whiuh  my  said  creditors  migbt-otherwiae  be  put 
to  in  doing  legal  diligence  for  their  debts," 
he  conveyed  and  disponed  to  the  defSandera,  John  Mor- 
tun  and  Cbarlea  Johnstone,  Eaquiret,  merchanti  in 
Dundee,  and  aurvivor  of  them,  "  as  trusteeg  fur,  and 
to  the  uae  and  behoof  of  tbemaelret,  and  of  all  my 
other  jait  and  lawful  crediton,  at  and  preceding  this 
date,"  certain  heritable  subjecU  in  Dundee,  therein 
specially  described;  aa  also  his  whole  other  heritable 
and  mureable  subjects,  with  the  powers,  and  fur  the 
pnrpoaes  fullowing  t — /'rinin,  Wiih  power  to  sell  the 
whole  heritable  and  moveable  property  thereby  con- 
veyed : 


"  But  declaring  alwsy*.  that  It  shall  not  be  iiininibent  on  my 

said  trustees  to  sell  or  dispose  of  mysjid  estate,  heritable  at 
moveable,  until  they  shall  think  it  proper  to  du  so,  and  except  in 
auch  manner  as  they  iball  think  St:  And  decluring farther,  that 
it  sbal!  be  lawful  fur  tny  said  trustees,  or  survivor  of  them,  to 
carry  on  the  manufacturing  business  hitherto  carried  on  by  me, 
in  such  manner,  and  for  such  time,  as  iiiay  be  ileemed  mast  ad- 
vantageous for  the  general  behoof  of  all  concerned,  and  to  use 
the  materials  and  articles  on  band,  or  purchase  otbers  with  the 
trust-funds,  as  they  may  Gild  it  necessary  (  and  for  these  pur- 
poses, as  well  as  for  the  disposal  ol  my  stock  in  trade,  the  said 
trustees,  or  survivor  oF  ibein,  shall  have  power  to  appoint  factors 
or  managers  from  time  to  time,  at  such  salaries,  with  Buch  powers, 
and  liable  in  such  diligence,  a*  my  said  trustees,  or  survivor  of 
them,  may  think  proper  to  fix:  Declaring  always,  that  if  the 
said  trustees,  or  the  survivor  of  them,  shall  see  tit,  it  shall  be 
lawful  fur  them  or  biui  to  appoint  me.  either  singly  or  along  with 
any  other  perton  or  persons,  as  their  factor  or  matioger,  and  that 
under  such  conditions  and  control  as  they  may  consider  nece*- 
aary,  it  being  in  their  power  to  recal  such  factories,  and  remove 
aucb  foelara,  when  they  think  It  proper."  Secuiido,  With 
power  to  submit  and  refer  disputes.  "  Tiriio,  It  ia  fartherpto- 
vided  and  declared,  that  this  disposition  shall  not  be  construed, 
so  as  to  prefer  any  one  creditor  to  another."  "  Quarto,  It  is 
farther  provided  and  declared,  that  these  presents  are  grant- 
ed for,  and  to  the  apcciat  end  and  effect,  that  the  said  trus- 
tees, or  survivor  of  them,  shall  apply  the  proceeds  of  the  estate 
and  effects  hereby  conveyed,  after  deduction  of  all  neceaaary 
charges  and  expenses  to  be  disbursed  by  them  in  executing 
'  '  right,  as  well  as  after  payment  ut  all  preferable  debts. 


iwfui  c 


It  the 


idends,  as  ibey  ni 
think  proper;  and  according  to  the  seversl  rights  and  prefer- 
ences of  my  said  creditors;  and  after  deduction  and  payment 
of  my  debtp  as  said  is,  that  the  said  trustees,  or  aurvivot  of 
them,  shall  make  payment  to  tat.  my  heirs  and  assignees,  of  the 
residue  of  my  said  funds,  if  any  shall  remain,  and  sball  convey 
and  re-dispone  to  tnc  and  my  foresaids,  the  remainder  of  my  said 
estate  and  effects,  in  case  any  part  thereof  shall  remain  undis- 
posed of.  QuJnlD,  It  is  hereby  provided  and  declared,  tbat  the 
said  Irnilees,  or  the  survivor  of  them,  shall  be  noways  obliged 
to  complete  (heir  rights  by  poBseasioa  or  uiberwise,  except  in  w> 
fat  as  they  think  right,  or  to  use  any  other  diligence  than  tbejr 
think  flt,  and  they  shall  not  be  liullc  for  me,  or  any  other  factor 
they  appoint,  or  agent  they  employ,  nor  in  loliJuni,  nor  fur  each 
other,  but  only  each  for  hia  ovrn  personal  and  actual  iniromi»> 


It  was  farther  provided,  that  in  case  any  of  the  cre- 
ditors should  refuse  to  a(»!ed«  to  the  trust,  or  pro- 
ceed tg  do  separate  diligence,  the  creditors  acueding 
should  not  be  precluded  from  spplying  fur  Mequestra- 
tion,  or  from  taking  any  other  steps  necessary  to  pre- 
vent preferences.  On  tliia  trust-deed  tnfeftinent  fol- 
lowed on  8th  July  1826,  in  favour  uf  the  dt^fttnder*, 
who  entered  on  the  man)igt>nient,  and  Larrieil  on  the 
manufacturing  business,  under  the  s u peri nte nil e nee  oF 
Moir  as  manager,  for  npwards  of  a  monih,  so  as  to 
work  tip  the  unmanufactured  gooda  on  hand,  This 
being  done,  Moir  commenced  business  of  new  in  the 
same  premisea,  under  the  firm  uf  John  Moir  and  Son. 
He  continued,  however,  to  aut  in  the  trust-affaire,  ao 
far  as  to  draw  the  profits  uf  a  quarry,  and  the  rents  of 
certain  houeea  belonging  to  the  tru«t-estate,  out  of 
which  he  paid  the  interest  of  heritable  debts  uS'ecting 
these  houses.  Muir  held  no  written  appointment  as 
factor  or  mnnager  fur  the  defenders.     He  kept  no  re- 

5ular  buuka  uf  Lis  intromissions  :  and  un  hia  death,  in 
anuary  1829,  it  appeared,  by  a  state  made  up  by  tho 
defenders,  at^d  checked  by  the  accountant,  ifial  after 
imputing  agaimt  him  aucb  sums  as  he  had  kept  nu 
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prop«r  aoconnt  of,  than  wm  due  by  faim  to  thetnut- 
rnUte  a  balanra  of  £378,  6.  10^. 

The  pursuer,  n  comntiiMion  agent  in  Glaigoir,  had 
been  in  the  habit  for  a  number  of'  year*  prior  to  the 
da(e  of  the  trust-deed,  of  receiving  goods  on  conaign- 
ment  from  Moir,  and  of  making  adVancea  to  him  on 
the  credit  of  the  goods  to  consigned.  At  the  time  the 
troit-deed  was  granted,  Muir  exhibited  a  atate  of  his 
afiairs  to  the  defenders,  from  which  it  appeared,  that, 
after  paying  all  bis  debta,  there  would  he  a  probable 
reversion  in  bis  favour  of  £1674^  I.  8^  besides  the 
Talue  of  the  heritable  property,  which  was  estimated 
at  £4000,  suhjeot  to  two  heritable  bonds,  amounting 
together  to  £2000.  In  this  state  the  pnrstier  was  en- 
tered as  debtor  to  Moir  in  the  snm  of  £934,  7.  6.  On 
&8th  March  1836,  Moirtranamilted  to  the  pursuer  an 
tKCOunt-eurrent  between  them,  showing  a  probable 
balance  in  favour  of  Moir  of  £971,  lOi.  The  pursuer 
on  the  following  day  wrote  an  answer  to  Moir' a  let- 
ter, "  handing  a  statement  of  your  account  with  me, 
and  presuming  on  a  sapposed  balance  in  your  fa- 
vour,  whicli  I  hope  may  be' realised."  This  balance, 
bowever,  depended  on  the  consignments  of  goods, 
then  in  the  American  market,  .realising  the  expect- 
ed  prices,  and  on  the  oltimate  solvency  of  certain 
purchasers,  who  had  granted  bills  for  the  goods  sold 
to  them.  The  defenders  did  not  call  an^  meetinv  of 
Moir's  creditors,  but  the  trnat-deed  was  intimated  to 
the  purtner  on  lit  July  I82S.  He  however  lodged 
no  claim  on  the  estate  at  that  time,  but  oonlinued  to 
Mrrespond  with  Moir  (though  no  new  consignments 
were  made),  and  took  from  him,  and  discounted  re- 
newals of  his  bills  from  time  to  time,  fur  the  advances 
which  the  pursuer  continued  to  be  under,  on  account 
of  the  goods  not  beiog  sold  and  the  prices  realited. 
Stamps  and  discounts  were  incurred  by  these  renew- 
als to  the  extent  of  £470.  The  pursuer,  during  the 
period  of  these  bill  transactions,  drew  a  great  many 
somsfrom  the  parchasera  of  goods,  but  these  were  more 
than  counterbalanced  by  the  obligations-  he  was  onder, 
and  ultimately,  instead  of  a  sum  of  £971,  lOs.  beiog 
due  by  him  to  Moir'a  estate,  it  appeared  by  the  re- 
port of  the  accountant  in  this  action,  that  there  was 
a  balance  doe  to  him  of  £1218,  15b.  This  arose 
from  two  causes;  —  Firif,  The  great  depression  of 
tlie  markets,  in  ooitseqaenoe  of  which  the  goods  Cori- 
signed  to  America  had  to  be  sold  undef  prime  cost. 
^eond,  From  the  failure  of  the  house  of  Fyife  and 
Company  of  Glasgow,  by  whom  bills  had  been  grant- 
ed to  the  pDrsner,  as  Moir's  commission  agent,  for 
pnrehasea  to  the  extent  of  £2000,  and  on  which  a 
dividend  only  was  received. 

In  the  meantime  the  defeiiders,  relying,  as  they  al- 
Imdi  on  Moir's  estate  being  ultimately  solvent,  grant- 
ed^ their  own  acceptances  to  all  the  ereditors  who  came 
forward.  There  were  current  bills  by  Moir  to  the  de- 
fenders themselves,  at  the  date  of  the  trust,  to  the  a- 
nount  of  £1235,  14«.  These  bills  the  defenders  paid, 
when  due,  oat  of  the  trust-funds, — as  also  bills  to  other 
parties,  totheamountof  £1398^  )7s.  It  appeared  from 
the  report  of  the  acetrantant,  that  the  bills  thus  paid  in 
full,  including  those  due  to  the  defender*  themselves, 
were  paid  in  ordinary  course,  and  that  the  defender* 
bad  npt  intentionally  preferred  one  creditor  to  another. 


On  nth  October  1827,  the  defenders  being  prssicd 
by  the  Dundee  Union  Bank,  who  threatened  seqoes- 
tratiou  of  Moir's  estate,  published  an  advertiicnent 
in  one  of  the  Dundee  newspapers,  intimating  that  a 
dividend  (without  saying  of  woat  amount]  woold  be 
paid  to  the  creditors  on  1st  November  following,  and 
requiring  the  creditors  to  lodge  their  claims  sad  affi. 
davits,  with  the  view  of  receiving  the  same.  This 
was  the  first  public  intimation  given  of  the  exiatence 
of  the  trust,  but  the  defenders,  it  was  alleged,  bad 

ErevioDsly  corresponded  with  all  those  who  were 
nown  to  them  to  be  creditor*  on  the  trntt-eilale, 
although  they  had  never  laid  before  the  creditors  any 
detailed  state  of  the  aflvirs.  On  23d  October  IBiT, 
the  pursuer  transmitted  to  the  defenders  an  affidavit 
and  claim,  showing  a  balance  in  his  favour  of  £:276l, 
2s.  Id.,  Guhjectto  the  deduction  of  the  prices  of  geodi, 
and  the  amount  of  certain  bills  not  then  received.  No 
dividend  was,  however,  at  this  time  paid  ;  and  in  May 
1839,  the  pursuer  bi'Onght  the  present  action  agsinit 
the  defenders,  concluding,  Jirsl,  that  they  should  be 
found  personallv  liable  for  the  debt  due  to  him,  in 
eonseqaence  ot  their  irregular  and  nnwarranl^le 
mode  of  management ;  or,  2d,  that  they  should  at  all 
events  be  decerned  to  pay  to  him  the  same  dividend 
that  the  estate  would  have  yielded,  had  the  defendtri 
not  paid  their  own,  or  any  other  debts  in  full. 

The  pursuer's  pleas  were  j — I.  The  defenders  hav- 
ing failed  to  perform  the  duties  incumbent  on  them 
under  the  trust ;  having,  by  gross  negligence,  allowed 
the  trust-funds  to  he  oilapidated ;  and  having,  mart- 
over,  violated  the  terms  of  the  trust,  by  granting  nn- 
due  preferences  to  themselvea  and  other  individoal 
creditors,  have  rendered  themselves  personally  liable 
in  payment  of  the  balance  due  to  the  pursuer  by  the 
trust-estate  of  Moir, — II.  The  defenders  are  persoa. 
ally  liable  fur  the  full  amount  of  the  pursuer's  claim, 
on  the  additional  ground  that  they  have  failed  to  give 
such  a  statement  of  their  intromissions  aa  can  enable 
the  pursuer  to  ascertain  the  amount  of  the  trust-fund), 
or  to  check  their  transactions  in  regard  to  them,  and 
consequently  have  prevented  him  from  ascertaining 
the  exact  amount  of  loss  which  he  has  austained  by 
their  neglect  of  duty  and  improper  administration. — 
HI.  Assuming,  but  not  admitting,  that  the  defender* 
are  not  to  be  held  responsible  fur  the  full  amount  of  the 
pursuer**  claim,  they  are  at  least  buua4  to  pay  a  inB) 
of  5s.,  per  pound,  being  the  amount  of  the  dividend  pud 
by  them  to'the  Dundee  Unioti  Bank,  under  the  adver- 
tisement of  the  iltb  of  October  1827,  with  intemi 
from  thiU  date ;  and,  2d[y,  a  rateable  and  proportional 
share  of  the  trnst-funds  whioh  would  have  remained, 
after  paying  such  dividend  to  the  creditors,  in  case  no 
undue  prelerenea  had  been  grauted  by  the  defendeia, 
aiid  in  case  they  had  not,  bjr  carelessness, 'allowed  the 
trust-funds  to  be  dilapidated. 
The  defenders  pleas  were  ■.—I.  That, — having  re- 


or  any  other  factor  named  by  them,  nor  for  ins^ilveney 
of  debtora,  not-  for  omissinnsf  hHt  for  Aeir  own  acloM 
intromissions  only,  and  are  hot  taken  b'onnd  to  act  ot 
interfere  farthqr  than  they  think  proper,  nor  to  sell 
the  trust-property,'  or  realise  the  funds  till  ibey  tbtek 
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fit, — the  defenders  are  in  no  ihspe  inbject  to  a  per- 
■onal  decemitore  at  the  initnnee  of  the  paraner. — 11. 
ThaL  haring  regard  to  the  circumstancea  nnder  which 
the  trnat-deed  'was  granted  ;  tbe  object  which  it  wa> 
intended  to  serve ;  the  fact  that  Mr  Moir  was  ac- 
connted  a  solrent  person,  and  dealt  with  as  such  hv 
ifae  parsaer  hiihaelf;  and  that,  fivm  the  states  exhi- 
bited to  the  defeoders,  awl  otherwise,  they  believed, 
on  reMDDable  rronnds,  that  the  estate  would  yield 
fi>n  pajinent,  which  has  only  been  prerented  by  tbe 
depreciation  of  the  markets,  and  other  anexpected 
causes,  the  defenders  were  justified  in  paying  certaiQ 
debts  in  full,  and  are  not  thereby  or  otherwise  subject- 
ed in  personal  resftonsibility  to  tbe  pursuer. — III. 
That  tne  parsner  ooold  in  no  riew  be  entitled  to 
tnore  than  a  sum  eqnal  to  what  his  share  of  the  Irust- 
fondg  wonid  hare  been,  hod  he  and  the  whole  other 
creditors  been  ranked  pari  patsu  on  the  truat-ei>tate, 
witboat  any  preference  beiog  given  to  any  party. — 
IV.  That  there  are  no  groands  on  which  the  pnr- 
iner  ean  claim  payment  of  a  dividend  of  5s.  in  the 
pound,  rather  than  any  other  lam  or  dividend. — 
V-  That  the  pursuer,  by  taking  and  dUcounling  Mr 
Moir'i  acceptances  for  his  alleged  debt  Rafter  liaving 
acceded  to  and  homologated  the  trust-deed),  and  by 
carrying  on  itn  account  of  debit  and  credit  with  Mr 
Moir  for  nearly  two  years,  without  the  knowledge  or 
sanction  of  the  defenders,  must  be  held  to  have  pre- 
cluded himself  from  challenging  any  payments  hitherto 
aMda  by  the  defenders,  and  from  elaiming  any  thing 
■ior«  than  to  be  ranked  on  the  residue  now  remaiotitf 
«f  the  trost-fands,  when  the  same  are  realised. — Vf. 
That  on  no  ground  whatever  can  the  parsner  claim 
any  thing  more  than  a  rateable  share,  along  with  the 
other  creditors,  whoso  claims  are  still  outstanding,  of 
tito  trust-funds  still  remaining,  when  the  same  are 
realised  and  ready  for  division. 

On  1  Hh  June  1831,  the  Lord  Ordinary  (Medwyn) 
fonnd  that  the  pursaer  was  to  beheld  a  creditor  an 
the  trust-esute,  as  at  22d  September  1829,  for  £1^18, 
15s.,  "reserving  for  consideration  the  claim  of  in- 
terest, and  also  tbe  claim  made  against  the  defenders 
personally  for  the  said  debt;"  and  thereafter,  on  S2d 
Jane  1832,  his  Lordship,  before  answers,  remitted  to 
Mr  H.  G.  Watson,  accountant,  "  to  examine  the  ac- 
cunats  of  the  defenders,  and  to  report  thereon  to  the 
Lord  Ordinary,  with  reference  to  the  acconnts  and 
pleas  of  the  parties,  as  contained  in  tbe  record."  From 
the  report  of  the  accountant,  it  appeared  tliat  the  ac- 
counts of  the  defenders  were  regularly  kept,  and  pro- 
perly vouched :  That  they  kept  no  sederunt-boolc  or 
minutes  of  their  meetings :  Tnat  Muir's  accounts  did 
not  appear  to  have  been  regularly  checked  :  That  no 
debts  had  been  paid  in  full  subsequent  to  the  adver- 
tisement of  11th  October  1827:  That  the  heriuble 
property  bad  been  repeatedly  exposed,  bat  appeared 
to  be  DDsaleable  t  That  if  the  affairs  of  the  trnst  had 
tamed  oat  as  represented  in  tbe  state  exhibited  to  the 
defenders  at  the  date  of  the  tmst-deed,  the  reversion 
would  have  amounted  to  tha  sum  therein  slated,  but 
the  actual  and  ultimate  claims  against  the  estate  ex- 
ceeded the  claims,  as  given  in  said  state,  by  £5752,  Bs. 
)0d. ;  and  the  accountant  submitted  two  vtuws :  tbe  one 
on  the  principle  contended  for  by  the  defenders,  that 


they  were  entitled  to  credit  fur  the  whol6  sums  ex- 
pended by  them  in  paying  debts  in  full,  and  other- 
wise I  and  the  other,  on  tbe  principle  conteoded  for  by 
tbe  pursuer,  that  ^e  trustees  had  no  right  to  dis- 
count any  bills,  or  pay  any  olaims  in  full. 

The  Lord  Ordinary  (Medwyn),  on  17th  December 
1833,  prononnced  the  following  interlocutor  and  note : 

"  Tbe  Lord  Otdinar;  having  nwumsd  roruideration  of  tbe 
debate,  and  adfiaed  tba  process — Finds  the  pursuer  entitlsd  to 
SDcb  s  ahsra  of  tbs  trutc-ruiuls,  along  with  tbe  other  creditois 
who  bad  claims  gainst  Moir,  sa  would  effeir  to  his  debt  of 
^ISrSk  }5t.,  if  tfacM  funds  bad  been  ranked  on  by  the  creditors 
M  lat  Navember  1627;  and  remits  to  Mr  U.  G.  Wauon  to 
ssctrtain  for  wbat  snin  decree  will  bll  to  be  pronowiced  in  ttiis 
case  in  favour  of  tbe  parsuor,  in  terosa  of  tbe  above  finding. 

*•  ^ai*.-~Tbe  pursosr  bsving  acceded  to  tbe  trust,  the  que*- 
lluD  at  bia  inalance  maal  depend  oo  lbs  nature  of  tbe  truat,  the 
datiei  inposed  upon  the  umsMM,  sod  the  manuKr  in  which  ibef 
bare  discharged  tbcM  duties.  Tbe  object  of  tbe  trust  was  I9 
•nabla  tba  trmtecs,  ivirfa  a^it^  to  tbeouelvei,  to  interpose  tbeir 
ersdit  for  Moir,  to  «naWs  hire  to  go  on,  under  tbe  impreiiioB 
that  he  was  solvaat,  but  unable  to  diicha>rge  all  bis  eDgagementi 
icsnedialalj'.  Tbe  trustass  irere  tberBHlves  principal  creditors. 
Theututer  gave  in  a  Hate  of  bis  affaiis  to  them,  which  baf 
tamed  out  grossly  defective  and  enoneoua.  He  states  bit  fundf 
St  ^44SL,  I&  6.  and  bis  debts  £2801,  IG.  ID.,  thus  lesviug  a 
BUrplui  of  j£l674,  1.  9.  besides  the  heritable  property,  probably 
worth  jESOOO,  atUr  pajment  of  debts  heriubly  aecured.  But  U 
kss  curaed  out  that  the  elairai  igunit  lbs  ettati,  independent  of 
She  puTBMT'B  debt,  exceed  tbe  san  in  the  state  by  at  least  £2700, 
•Adtbsreare  of  disputed  dsiox  about  £1700  more.  Much 
wilt  depend  oh  ivbat  aball  ba  held  to  have  been  the  duty  of  ihi 
tnuteeaaa  to  aicetlBi  niag  the  true  state  of  the  dainia  against 
tbe  ettaie.  If  they  were  Iwund  U>  verify  the  itatsment  of  tbe 
tnuter,  b«Eore  proceeding  to  pay  off  any  of  the  chums,  (bey  have 
completely  failed  in  this  respecL  But  this  could  only  have  been 
done  by  calling  s  meeting  of  the  creditors,  or  publiclj  notifying 
tbe  tnut-desd,  and  deiidng  clainn  to  be  given  in.  This  would 
have  declared  Moir'i  embarraicments  at  once,  ruined  his  credit, 
nnddone  what  it  wasjust  tbe  object  oftbe  trust  to  sroid.  In 
like  manner,  they  seem  to  hare  been  satisfied  wllb  tbe  accoont 
of  the  goods  on  band,  andl  debts  due  to  him  given  up  by  Hoii^ 
•nd  there  is  now  no  means  of  ehacking  the  aeeursey  (rf  the  aBouDt 
of  funds  sceouBIed  for.  They  also  ailowed  Moir  to  set  ss  thali 
manBgei  in  working  up  the  unmsnufactured  goods,  and  in 
working  a  quarry.  Tliia,  by  the  trust-deed,  they  were  entitled 
to  do.  Tbe  accounts  of  their  own  intromisaioni  are  accurately 
kept  and  re^larly  vouched.  It  is  said  that  they  have  not  beea 
very  accurate  in  calling  upon  Moir  to  account  to  tbem,  ao  ihst 
be  bsi  died  iadelxed  to  the  tTuat>estale.  It  i^peara,  that  be- 
lieving the  atate  of  debts  given  up  to  be  accurate,  the  trustees 
proceeded  to  grant  their  own  acceptances  for  every  one  of  the 
debt!  ippcified  in  the  list,  wfairh  were  conatitnted  by  bitla,  and 
in  the  order  in  whicb  they  fell  due.  By  eiamining  the  ao. 
counts  appended  to  the  report,  it  appears  to  the  Lord  Ordinary 
that  this  was  done  in  regnUr  counts  withont  preferring  one  to 
another,  or  tbeir  own  cluma  to  those  of  the  other  creditora,  ex- 
hibiting their  conRdence  iu  the  aolvency  of  Moir,  and  tbe  ulti- 
mate aufficiency  of  the  estate.  Moir,  it  would  appear,  was  re- 
puled  solvent  all  thia  time,  for  the  bills  by  the  trustees  are  in  his 
favonr.  Some  of  these  bills  have  been  paid,  but  some  are  sCIH 
outstanding ;  and  it  is  cme  that  the  whole  debla  due  to  the  trus- 
tees themselves  bsve  been  piiid,  some  of  them  sfier  various 
renewals,  and  one  payment  at  least  subsequent  to  the  raising  of 
the  present  process; — other  creditors  have  slio  been  paid  up, 
but  a  large  amount  i>  still  undischarged.  With  regBrd  to  the  pur. 
sucr,  it  appears  that  no  blame  is  imputable  to  tbe  trusteea  for 
not  intimating  the  tnitt  to  htm.  He  is  given  up  a*  a  debtor  ia 
Moir'a  stste  for  no  leas  than  £9S4,  7.  6.  snd  it  was  not  till  long 
sfter  that  it  waa  aacertsined  that  the  balance  would  be  on  the 
other  side,  which  in  this  process  is  now  fixed  at  £1218,  i5s. 
The  loaa  has  arisen  from  the  failure  of  shipments  to  America 
realising  the  expected  returns,  and  the  bankruptcy  of  a^hooae 
whicb  bad  granted  bills  for  £2000.    The  pursuer,  however,  knew 

,^..,..,,Jc 


THE  SCOTTISH  JURIST. 


tJm 


of  tbetnutin  Jnljr  l826,batbeeoptinued  tocvTTeipand  wichand 
trancact  with  I/lo\t  himtelf,  and  reuitred  hit  current  Ull*  with 
him  alone,  down  to  tbe  period  of  bit  death, — another  proof  of 
Moir's  reputed  aoWencj.  The  puraaer  never  asked  for  the  Be- 
curitj  of  the  (tu«Iee*,  nor,  lo  far  m  appean,  presaed  them  fur 
payment,  nor  even  made  anj  claim  upon  them,  prior  to  the  ad- 
Tertiiement  in  October  1827,  when  he  stated  hia  claim  at  gome- 
thins  above  X20UO.  B;  thin  time  it  naa  clear  there  vrould  be 
a  sburtcotninf'  of  llie  funds,  and  it  ii  difficult  to  undentand  tbaC 
the  Iruateei  should  be  entitled  after  this  lo  continue  to  carrj'  on 
the  truBt,  propping  up  Moir'a  credit,  and  making  payments  a  I  if  he 
were  lolvent.  It  would  rather  aeem  to  have  been  their  dut^  to 
allow  tbe  bank  to  sequentme  the  truster ;  and  the  device  of  ad- 
verttBing  a  dividend  to  arert  that  atep,  but,  as  they  state,  without 
any  intention  to  pay  it  to  other  crediion,  ot  being  in  a  condition 
to  do  so,  leemaa  very  questionable  meaaure.  The  dividend  paid 
to  tbe  bunk  waa  five  ahiltinga  in  the  pound.  Without  the  eonaenC 
of  liie  other  creditors,  were  the  truiteea  entitled  to  make  this 
paymenc,  nnieaa  they  eould  afford  the  same  to  other  creditors  in 
the  rame  situation  7  It  rather  appears  to  tbe  Lord  Ordinary  that 
tbey  were  not,  so  that  while  the  bvnajidn  of  tbe  truatees,  acting 
in  the  spirit  of  the  trust-deed,  and  under  tbe  peculiar  clause*  ap- 
plicable (o  them  as  trustees,  protects  them  from  tbe  claim  of  the 
pursuer  for  full  payment  of  bis  debt,  and  even  for  the  dividend 
wbicb  would  have  been  payable  if  tbe  estate  bad  been  equally 
divided  among  tbe  creditor*  at  the  date  ot  tbe  trust,  it  doe*  not 
appear  that  tkey  can  have  the  benefit  of  this  legal  plea  of  bona 
Jida  subsequent  to  October  IS27.  Tbe  effi^ct  of  this  seema  to 
be,  that  the  pursuer  is  entitled  to  luch  a  dividend  aa  be  would 
have  received  if  a  rateable  diviaion  bad  been  made  at  this  time;  so 
that  the  defenders  muit  be  liable  for  tbe  sum  paid  to  the  bank, 
and  for  all  suma  paid  lubsequently  to  creditora  (beyond  tbe  pro- 
portion due  to  them  along  with  tbe  other  creditora);  and  the 
pursuer's  claim  under  this  action  will  be  ascertained  according 
to  the  proportion  which  bia  debt  bear*  to  tbe  other  ontatanding 
debt!.  If  tbia  view  be  well-founded,  the  Lord  Ordinary  thinks 
that  the  defenders  must  also  be  liable  in  tbe  expenses  of  pro- 


The  pitriiier  reclairaed,  and  prayed  the  Court  to 
fitiil  that  the  defeodera  hkd  rendered  themielrei  per- 
■onally  liable  for  the  debt  due  to  him.  Tbe  defen- 
ders alio  reclaimed,  and  prayed  the  Court  to  explain 
the  Lord  Ordinary's  interlocutor,  to  the  effect  of  Gnd- 
inj^  that,  on  the  principlca  therein  laid  down,  the  de- 
fenders were  entitled  to  relief  against  the  trust-eitate 
fur  the  amount  of  the  firat  renewed  billa,  for  which 
they  had  become  personally  bound,  ai  well  aa  for  the 
amount  ofthe  debts  actually  paid  by  tbem.  I'hedefeu- 
ders  pleaded — That  the  objeot  uf  the  trngt-deed  WM 

Elainly  not  to  declare  a  bankruptcy,  but  to  assist  Moir, 
y  means  of  tbe  defendRm  interposing  their  credit  for 
him,  to  extricate  himself  from  tne  commercial  distress 
of  the  period  ;  That  tbe  deed  accordingly  did  not 
narrate  insolvency,  but  only  inability  "immediately 
to  pay  :"  That  it  did  not  order  an  immediate  sale  and 
distribution  of  the  estate,  but,  on  tbe  contrary,  em- 

Eowered  the  trustees  to  carry  on  the  manufacturing 
UHiiies!!,  and  to  appoint  Muir  as  their  factor  or 
manager,  and  to  sell  tbe  property  at  snch  time  as  tbey 
should  think  propter,  declaring  them  not  bunnd  to  in- 
terfere  farther  than  they  ahould  see  fit :  That  to  hare 
called  a  public  meeting  of  tbe  creditors  would  hare 
defeated  the  object  of  the  trust,  which  waa  to  pre- 
serve the  aolvency  of  the  estate :  That  tbe  defenders, 
in  paying  certain  pressing  debts  in  full,  had  acted  bona 
Jidr,  believing  the  estate  to  be  Holvent,  whii:h  it  would 
utlimntelr  hare  been,  but  for  tbe  unexpected  depres- 
sion of  the  market*,  and  the  bankruptcy  of  debtnra  : 
■ltd  that  therefore  the  defenders  ought  nut  to  be  held 


liable  farther  than  to  distribnt«  the  fanda  i 

in  their  hands,  after  deduction  of  the  advances  come 

under  by  them. 

At  adrising  un  iSth  February  1834, 

Lord  Gltniet  said,  I  bave  some  difficulty  Id  understanding  tbe 
farts.  I  do  not  ace  ground*  for  decerning  in  terms  of  the  libd. 
Tbe  accountant  reports  In  two  view* :  Or>e,  that  the  trttstees 
■re  entitled  to  credit  for  all  payments  made  by  tbem.  Another, 
that  they  are  not  entitled  to  credit  for  tbe  debts  paid  In  full,  oc 
bills  discounted.  A  third  view  waa  proposed,  but  tbe  agent  fa 
the  pursuer  thought  it  unnecessary.  Now  that  is  the  view  which 
the  Ordinary  goea  on.  There  aeema  to  be  no  complunt  aboM 
the  eipensea  of  the  trust,  property  sO  catted.  If  the  Onbnaty 
bad  before  anawer  ordered  an  additional  report,  I  would  bars 
agreed  with  him.  I  confess  I  think  this  plan  aboold  beadopul 
^t,  and  then  we  shall  have  three  views  before  u*.  I  have  ne 
idea  the  truatee*  can  be  liable  to  (he  punner  for  his  foil  debt; 


I  to  hold  in  bis  note,  that  the  trustee*  wera  entitled  to  pay 
fuinui  eertienlt.  That  may  be  tbe  case  aa  to  some  debts,  and  it 
■nay  not  be  the  ease  with  othera.  The  truat-deed  ia  in  sDeh  s 
style,  thst  it  ought  to  bare  been  laid  before  tbe  endilon;  al- 
though it  certainly  bearv  peculiar  clauses.  I  incline  to  think 
that  tbe  truatees  Live  been  rather  rash  in  paying  debts.  I  think 
the  case  requires  consideration,  and  that  nothing  sbould  be  dooa 
till  we  obtain  grounds  for  distinguishing  as  to  jurticular  periods. 
In  short,  bad  tbe  interlocutor  simply  leouiled  before  answer,  1 
would  have  thought  it  was  quite  right. 

I,Qrd  Itemloubank. — Aa  i  preuime  the  Court  will  acqaiese* 
in  Lord  Glentee's  view,  it  is  unneceasary  to  aay  any  thing ;  bat  I 
cannot  at  present  approve  of  the  acting*  of  the  tmatees. 

Lord  Jutice-Clerk. — I  am  certainly  not  prepared  to  decide 
this  case  on  Che  principle  of  Crawfurd's  case,  where  the  pro> 
ceedings  of  the  creditora  were  altogether  illegsL  But  with  all 
the  attention  one  can  beatow  on  this  trust-deed,  and  the  doty  tt 
tbe  truateea,  I  am  not  satisfied  at  present  that  they  bare  dis- 
charged that  doty.  The  important  clause  in  the  trust-deed,  is 
tbat  declaring  that  no  one  creditor  sball  be  preferred  to  another. 
This  principle  rides  through  the  whole  of  tbe  deed.  Thede. 
fenders  must  show  (bat  they  have  not  violated  this  principle.  I 
have  not  tbe  leaaC  doubt  that  the  trustees  believed  the  state  a. 
bibited  by  Moir  to  be  correct,  though  it  is  not  authenticated,  la 
this  sUte.  the  pursuer  was  entered  aa  debtor  foi  £941.  Wat  it 
not  the  duty  otihe  trustees  to  inquire  what  night  be  the  eon. 
Cingent  result  ?  A  part  of  their  conduct,  of  which  I  see  no  ex- 
planation, i*  (he  allegation  that  (he  advertising  of  a  dividend  was 
altogether  a  device  to  stave  off  proceedinga  at  tbe  instaaee  of 
the  Dundee  Union  Bank.  The  pursuer  obeyed  (he  adfettise. 
nent,  and  lodged  a  claim.  Tbey  then  say  there  waa  no  iiKeatiaa 
to  give  a  dividend.  I  cannot  at  present  say  I  am  prepared  lo 
support  the  pleas  of  tbe  trustees — especially  lo  tbe  rxleiil  of  ibc 
prayer  of  their  reclaiming  note,  which  might  leave  (he  pursuer 
nothing.  1  agree  with  what  Lord  Glenlee  propo!«a.  We  mast 
recat  ihe  findings  of  the  Lord  Ordinary  in  hoc  not*,  and  remit  be- 
fore answer  to  the  account*  lit.  I  think,  however,  there  should  bea* 
enlirgement  of  tbe  proposed  report,  and  that  it  ought  to  Include  a 
Slaie  of  the  transarlions  between  the  pursuer  and  Moir.  I(  the 
trustees  cannot  give  ■aliaFactory  reasons  for  paying  their  own 
debts,  and  other*,  in  full,  we  must  enfurcetbe  trust-deed, — (bough 
oil  that  I  give  no  opinion. 

The  Court  (13th  February  1834,) 
"  having  considered  this  reclaiming  note  for  the  pursuer,  and 
another  nzclaimiiig  note  for  the  defenderv,  with  (he  whole  pro- 
ceedinga,  and  heard  counsel  thereon,  recal  the  in(eriticutDror(be 
Lord  Ordinary  in  koc  Uatu,  anri,  before  further  answer,  ressit 
to  Mr  Watson.  accoUDtaot,  to  eumine  and  report  what  dividotd 
the  estate  of  John  Moir  would  have  paid  at  the  dale  of  (he  adver- 
tisement inserted  by  tbe  irustees  in  (he  Dundee,  Perth,  and  (..'u)ar 
Advertiser,  in  the  month  of  October  IH27,  snri  that  in  both  of 
the  two  vievr*  atated  in  his  general  report  i  and  also  to  rianiina 
and  report  on  the  slate  and  result  of  Ihe  trnnucliona.  if  any, 
wbich  took  place  between  the  pursuer,  John  Bell  and  John 
Moir,  or  Moit  and  iivii*,  posteiiur  (u  the  data  of  the  (rust-detd 
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gnnted  by  Sloir;  with  power  to  the  ■ecoantint  to  cmll  for  the 
buoka  of  iwnic*,  and  all  mch  docuuenta  m  ha  laaj  fiml  dbcm- 
tarf  under  ibii  order." 

The  BccoQHUnt  reporlfld,  that  ob  tlie  fint  view 
tt&ted  by  bint,  ris.  that  tba  defendora  irere  entitled  to 
credit  for  all  the  debt*  paid  by  tbem  in  fall,  fte^  the 
dividend  which  the  ettate  frould  have  yielded  at  1  Ub 
Ootober  1H27,  would  be  U.  Id.  7-12ths ;  and  that  on 
the  second  riew  itated  by  him,  rii.  that  the  defender* 
were  nut  entitled  to  credit  for  theae  payments,  the 
dividend  would  be  5s.  7d.  2.t2tha.  The  accountant 
further  reported,  that  the  tranBactiona  between  the 
pnrener  and  Moir,  lubsequent  Co  the  date  of  the  trust- 
deed,  censisted  merely  uf  the  reaiiaing  and  winding 
np  of  the  pre?ioaa  coniiigiimenl*. 
On  adviMUg'  this  additional  report, 

Lori  OienUt  Mid,  it  ii  pcrfectlf  plain,  from  the  itmctare  of 
tbia  truat-deed,  that  no  oa«  part;  was  to  be  prBferred  to  anotber, 
— tbat  ii  to  aaj,  that  no  one  creditor  was  to  get  payment  of  a 
lai^er  ibare  of  bia  4ebt  than  anoCber.  I  own  I  am  not  aatiified 
that  the  true  purpoM  of  tbe  tiuit-deed  WM,  tbat  every  thing 
ahoiild  he  conrealed  from  the  crediton,  and  tbat  Moir  ahould  he 
enabled  to  go  on  ai  a  aolvenl  man.  How  coald  a  creditor  who 
knew  DMhing  about  tbe  aiaie  of  affair*,  either  accede  or  not  ac- 
cede lo  the  truac?  I  tbink  it  wag  tbe  dulj  of  the  tiuateea  to  let 
the  credilon  know  how  mitteri  stood.  I  an  not  sure  tbat  it 
wu  right  to  gniiit  tbeir  own  bills  to  certain  individuala,  to  tbe 
clfect  of  throwing  the  tosi  on  olfaer  parties.  I  really  bekieve 
Uiat  tbe  tnisteea  acted  in  perfect  inujUe,  and  tbat  tfaey  beliered 
at  the  Eime  tbat  tbe  affairs  would  turn  out  as  waa  repreaented.  I 
fully  believe  this,  and  1  have  no  idea  tbat  Ifaey  can  be  eut^ected 
in  penonil  liability  for  the  full  debts.  Whatever  may  be  nud 
as  to  tbe  payment  of  their  own  debts,  the  same  principle  is  not 
applicable  to  the  others.  I  do  not  think  they  were  entitled  to 
mehe  use  of  the  trust-deed  lo  pay  themselves.  I  am  perfectly 
aatiafied  there  waa  no  intention  to  lake  advantage  of  the  Iruat- 
deed  to  pay  thenaelvea,  but  atill  labouldhaveagreatheaitalion  in 
allowing  them  to  benefit  by  so  doing.  The  creditors  may  any, 
if  we  bad  known  all  tbia,  we  would,  ai  provided  for  by  the  irust- 
deed,  have  dooe  diligence  for  ounelvea,  without  regard  to  the 
CruaL  On  the  whole,  I  would  strike  a  dividend,  ai  ifno  erediui 
bad  been  paid  in  full. 

Jjird  C^ingUtie, — Tbe  aummona  has  two  eoncluriuK— «ne  fbr 
«  perianal  liability,  and  one  for  a  dividend.  The  fint  eondusion 
proceeds  on  the  abuies  of  the  trust,  and  infers  a  liability  for  the 
full  debt.  I  certainly  perfectly  concur  with  Lord  Glenlae,  that 
tbe  trastees  acted  bona  file,  to  a  certain  extent  at  leas^  and  up 
to  a  certain  period.  This  was  a  aort  of  voluntary  trust,  in 
virtne  of  which  Mmr  put  bis  a&irs  under  the  management  of 
these  gentlemen,  lo  aaiiat  him  out  of  his  embarrasaments.  Tbeir 
proceedings  would  have  been  quite  incouaiitent  with  the  nature 
af  a  truii  for  crediton  In  the  usual  furm.  But  Ibis  is  not  such 
a  tru>L  Moir  went  on  as  before,  and  the  trustees  evidently 
believed  the  Irust^stale  would  be  luSrirnt  to  pay  all  the  debts. 
Jn  the  case  of  Hunter*,  bankers  in  Ayr,  there  waa  a  limtUr 
tniat,  and  payments  were  made  befora  being  aware  of  the  de- 
ficiency. The  same  argumenc  was  used  there  as  here,  that  it 
tvaa  a  trual  for  man^ement,  and  not  for  distribution  among 
creditors.  The  (rusteei  went  on  till  October  1S27 ;  it  was  all 
well  hilberto.  But  then  tbey  cume  lo  see  that  there  must  be  a 
deficiency,  and  they  adveniaed  a  dividend,  which  the  defenders 
appear  to  admit  they  never  intended  to  pay,  or  expected  to  be 
able  to  pay.  The  pursuer  then  lodged  his  claim  for  jCSTSI, 
2e.  Id.,  and  after  that  the  defenders  pnid  a  dividend  to  the  Dundee 
Union  Bank.  I  cannot  go  the  length  of  saying  that  that  waa 
done  ktnajidt. 

Lord  Juiiia~C3eTk. — It  ia  clear  that  this  deed  required  perfect 
equality  lo  be  observed  amongst  the  creditors.  I  think  Ixird 
Glenlee  is  right  in  holding  that  mattera  must  be  put  on  the 
same  footing  ai  if  no  creditor  bad  got  more  than  another. 

The  Court  pronounced  this  interlocutor : 

■■  The^iOTd*  bavtnf  reNmed  conwdention  df  Ibe  reclaiming 


note*  for  both  parties,  with  the  additional  report  of  ibe  aci^uiint- 
ant,  and  other  proceedings,  and  heard  counsel  thereon. — lind 
that  the  clalmsof  the  pursuer  must  be  taken  and  settled  Hftn-t'iibly 
to  tbe  second  view  taken  by  tbe  acrouTitant,  in  his  report  and 
additional  report  in  process :  Remit  lo  the  Lord  Ordinary  to  pro- 
ceed accordingly,  and  to  do  as  to  his  Lordship  may  seem  jni,!, 
reserving  all  claims  hinc  indt  as  to  expenses, — with  Ihij  explana- 
tion, that  the  parties  are  to  be  put  on  (he  name  Footing  ai  lo 
atampa  and  discounts  on  billa  renewed,  and  interest." 

Defendern'  Authorities. — Rankine,  &c.  *.  Oairdner,  24th 
November  1741;  M.  1620.  Alison  v.  Trustees  of  Earl  ol 
DundonBld,22d  J.uiuarTl7g3i  M.  1B,31I.  frasers.M-Naughtoi.. 
21st  November  1  B%9 ;  F.  C  Stubbs  and  Company  v.  Carsewell. 
Sic,  84<fa  June  1829;  S.  and  U. 


Agenta.— Mr  Holland,  Cletk.— t  G.  2).] 


18th  June  1834. 

No.  367. — The  Rev.  William  Thomson,  Objector, 
V.  The  Common  Agent  in  the  Localitj/  of  Mokeidie, 
and  Lord  Lynedocu,  Retpandentt. 

Teinda — Valuation — Construction — Clause —  Circantlanca  in 
vAiek,  Mttder  a  nb-talualioit  Jtiding  l*aJ  tie  itaclt  and  temd 
parsonage  end  vicarage  aniounted  to  a  certain  turn  of  titter  j, 
iliitif,an4  thai  Iht  teiniti ef  Ike  mm*  taniiiattt  " renlaUU of  auld' 
ts  twtnlg  botU  viclvat,'  paid  ta  tke  miniiler — Hdd,  Ttal  Iki 
teindt  a/  the  landi  were  Ikenbg  vat-aed  Id  SO  ftotfi  rjcluof;  and 
Ike  report  of  Ike  rui-comntoioneri  ralrfied  and  aj^nved  la 
that  exitnl  aecerdingly. 

In  preparing  a  state  of  teinda  in  the  looality  of 
Moneidie,  the  common  agent  held,  that  by  report  of 
the  sub-commisst oners  of  the  Presbytery  of  Dnn- 
keld,  dated  17th  December  1629,  the  teinda  of  the 
whole  parish,  with  some  exceptions,  bad  been  valued ; 
that  the  oonatmction  of  this  fub-valuation  had  been 
settled  by  the  ease  of  tbe  Oulce  of  Athole  n.  Chal- 
mere,  2:id  November  IBiH),  which  fixed  the  mean- 
ing of  a  similar  valuation  to  be,  that  the  rental  botia 
originally  paid  to  the  minister,  when  mentioned  in 
the  anb-rcport,  afforded  a  separate  valuation  of  tbe 
letnd,  and  that  on  this  principle,  the  teind  of  Lord 
Lynedoch'a  lands  of  Pittendynie  and  Millhole  was 
fixed  by  said  anb-valuation  to  be  20  rental  bolla. 
As  an  argument  wsa  attempted  to  be  drawn  by  analogy 
from  other  parts  of  the  aub-valnation  applicable  to 
other  lands,  the  excerpt  furniihed  by  the  teind  clerk 
from  the  sub-valuation  is  here  quoted  at  length.  It 
was  in  theso  terms : 

"  Tbe  Sub- Commiisionerie  of  the  Preabytrie  oF  Dunkeld, 
eonvenjt,''  &c  "  condescendit  to  th«  probetioun  and  depoaitiouns 
of  tbe  witnesas  lawK*  sQinond  and  apeirand  for  proving  of  Ihe 
stock  and  teind  bygainv,  present,  and  lo  cum,  qrby  the  Sub- 
Comissioneria  findis  that  [he  landis  after  spedt  and  teinda 
yaireoff,  ia  and  may  be  beirefter  rentallit  as  foUowia,  vis  ; — 

"  First  Mndis  be  ye  deelaialionn  and  upgiring  of  James 
Cricbtouii,  now  of  Abercronibie.  yat  the  Landis  of  Kinved, 
Over  and  Nether  Lowitounn,  pertaining  to  the  airia  of  umquhl 
Johne  Crichtoune  of  Kinved,  lo  quhom  the  said  Jamea  Cnch- 
ton  ia  Tutor  Teataf,  hea  pnyit,  pntlie  psyea,  and  may  puy  in 
conatant  rertt  of  slok  and  teind.  baitb  personage  and  viccarage, 
in  lyme  cumCi  uf  silrer  dwetie,  (by  j*  eomodilie  of  tbe  mylne 
yairof,)  the  soume  of  vje  iij  XX  Lib,  xiij  I,  iiij  d,  burdenit  with 
aic  dewtie  as  tbe  upgiver  will  rieclaire  qobenever  he  ia  reqiiyrit. 
Findia  be  the  declaratiuun  and  upgiring  of  William  Bell,  pror 
conaiitute  for  John  Broun  uf  Fordill,  That  the  lands  of  Fordie, 
pertaos  to  Ibe  said  John  Broun,  has  payil,  pntlie  payee,  and 
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umr  pay  In  canitant  rent  of  ttak  and  tcind,  toith  peneu^  and 
viccange,  in  tyme  comi,  of  liWor  dewcie,  viij  zx  metkii  raoT. 


"  findi*  be  the  decUratioan  and  upgiving  of  Jotue  Graban 
ol  Balgowine,  thithis  Undia  !yand  w«in  the  said  parocbine,  hea 
payit  of  auld,  preienllie  pajei,  and  may  pay  in  constant  rent  of 


tok  and  teind,  baith  perionige  and  wiccarage,  in  tyme  coni«,  tbL 
P^'if"'"'  quanlitien  after  aped,  vii.  Hia  half  landu  of  Monydie, 
w'.  the  half  myln  Unda  of  Codrochie,  payes  leirlie  to  the  heri- 
tor, of  silver  dewde,  Liii  Lib.  vj  a.  viij  d.,  and  waa  rentallit 
befoir  Ibe  leiding  of  the  tdnd  ^chares  yrof  to  i  bolla  teind,  q» 
was  payit  to  the  minister  of  Monydie. 

"His  hair  landis  of  Uagilniie  pt^ea  the  beretor  ierlie  of  aiU 
ver  dewtie  liijii  Liba.  and  of  teind  to  the  pertone  and  miniiter, 
Tiii  bolla  victualL  ^ 

••  Findis  be  the  dedaratioun  and  npgiring  of  Andra  Rollod:, 
yat  the  ntber  half  landaof  Ragilmie,  perteini.  to  him,  bea  payit, 
pntJie  payea,  and  may  pay  in  consent  rent  of  itok,  and  teind.  In 
tyme  coing,  to  the  beritor,  of  ailrer  dewtie  leirlie,  iiijxi  Libs. 
■nd  to  the  peraone  and  miniater,  of  teind  dewtie,  »iii  bolla  x'le- 

tUflll. 

"  Fbdia  be  the  declnratioun  and  npgiTing  of  Mr  Robert 
Nairne  of  Sttalhurd,  that  bts  landis,  efter  spec',  bea  payit, 
pnUie  payes,  and  may  piy,  in  constant  rent  of  atok  and  teind, 
baith  personage  and  wicarage  in  tyme  com*  the  particular  quan. 
nitei  nnderwritten,  vi».  Hia  landts  of  Pitlandie,  of  silver  dewtie, 
to  the  herelor  lerlie,  liije  merka  mor ;  And  payis  by  and  attour 
ui  Renta)lit  bolla  to  the  peraone  and  ninistcr  of  Teind,  xxvih 
botls  of  victual], 

•'  His  Undia  of  Balbrogo,  of  ailvet  dewtie  wrlie  ijcxi  Libs, 
and  pavis  of  rentallit  teind  boUis  to  the  miDister  lerlie  m  bolla 
victuaU  qi"  laadis  ij  thought  (deir  worth,)  comunibua  annus,jc* 

"  His  landis  of  Lelhaime,  Indudan  the   Cuthilahead,  may 
pay  leiriie  of  silver  dewtie  (o  the  heretot,  (by  the  oomodttie  of 
hedder  ouiging)  viijxi  merkis  moT, 
and  payes  by  and  attour  of  tdnd  boIHa  to  Haifaret 
and  hir  spous,  for  hia  entree  icirlie,  z«i  itotls  wictoall. 

"Hia  Jaads  of  tbe  hoill  of  Stratbunl,  (by  ibe  aud  Catbila- 
bead,  and  by  the  comoditie  of  bedder  and  turns  cadging   ma* 
pay  leirlie  to  the  hereto:  of  silver  dewtie  wij  liba.  Ij  a.  viij  d. 
...  .  '^  P''^'  ^y  '"*  ■'""•'  ^  t'w  minister  of  Rentallit  teind 
iij  bolls  wici. 

"  Item,  iDoir  the  fbreaald  lands  of  Pitlandie,  Batbrogo.  faidl 
of  Stiathurd,  and  Lethune,  pertdng  to  the  «aid  Mr  Robert  Nairtie 
tbe  wiecatage  ihairof  ai  worth  leirtle  s  Liba.  la. 

"Findis  be  the  dedaratioun  and  upgiving  of  Geo^  Claik, 
yat  his  landis  of  Newloun  of  Fordie  bea  peyit,  pntlie  payes,  and 
may  pay  of  constant  rent  of  stole  and  teind  baith  personage  and 
wieoirage  in  tyme  com*,  of  ailrer  dewtie  Esrlle  jeiiiix  lib*. 
.  ■•  QuhUk  land  ia  allegtt  to  be  faaldin  decjmis  inclusis  of  the 
rector  of  St  Leanardit  colledge  in  St  Ajidreia,  bat  na  cUitct 
yruf  prodiicit  to  verrifie  ye  aame. 

"  Findis  be  the  dedaratioun  and  upgiving  of  Mr  Aleiander 
Iriand.  mmibtet  at  Kinclerin,  that  his  Undia  of  Pittendine  and 
Milnehoil),  according  to  the  prubatioun  usit  and  deducit  yair- 
aneiit,  bea  payit,  pntTie  payes,  and  may  pay  in  constant  rent  of 
atok  and  teind,  baith  personage  and  wiccange  ig  lime  cook,  by 
the  comoditie  the  myloe  yrof  of  ailrer  dewtie  teirlie,  iij^iijxx 

"  And  Findis  that  the  teindie  of  tbe  foirsaid  landis  wer  rentallit 
of  auld  to  II  bolls  wic",  twa  p»"  meal],  and  thrid  pi  bear,  qlk. 


To  the  Btat«  of  teindt,  u  prepared  by  the  common 
itftent,  in  ao  for  a*  related  to  Lord  Lynedoch'i  landi 
of  Ptttendynie  and  Miilfaole,  the  miniater  objected, 
That  there  was  no  evidence  that  the  20  bolls  of  vic- 

NoTB  ST  Teind  Cih&t. 

'  The  word  here  U  so  faint  aa  not  to  be  Itglble.     The  word 

was  probably  mks  from  na,formoni:y  following  this,  being  always 

after  me,k».  but  "ever  after  Libs.     In  the  condescendence  for 

Ihc  Duke  of  Athule,  referring  to  tbe  Dec  of  v\pptobauoo.  it  U 


tual,  mentioned  in  the  >aI>-rdiwUoB,  were  paid  ta  tbe 
minister,  either  at  the  date  of  the  inhmiasion  to  King 
Charles,  or  even  at  the  time  of  the  inb-TalaatiDa,  tbe 
t«inda  being  inereiy  referred  to  in  the  «Bl>-valMtion  ■• 
having  been  "  reatallit  of  anld  to  20  bolla :"  Tbat  «c- 
eording  to  the  true  meaning  of  the  sub-valuation,  the 
teind*  of  tbe  aitid  lands  were  fixed  at  £46  Scou,  or 
£i  Sterling,  being  the  fifth  part  of  the  cumulo  va- 
Ination  of  360  merks,  or  £^40  Scots:  That  this 
snb-ralimtion  had  never  been  approved  of,  and  had 
been  completely  derelinquisbed,  as  the  teiods  had 
never  been  paid,  nor  held  pay^Ie,  according  to  that 
ralnation, — a  contract  haviitg  been  entered  into  iq 
1668,  between  tbe  minister,  titnlat-s  and  beritors, 
by  which  there  was-  localled  on  the  above  Unda,  as 
the  teiods  thereof,  £53,  2.  6.  Scots,  or  £4,  8.  6. 
Sterling,-  in  money,  besides  8  bolla  2  &rlat*  of  vic- 
tual; and  the  stipend  having  been  paid  according 
to  the  above  rate  from  1668  till  1721,  when  the 
contract  was  made  the  foundation  of  a  decree  of  lo- 
cality; and  the  teindt  or  stipend  having  been  paid 
at  the  abore  rates,  from  1721,  down  at  l^t  tHI  1793, 
without  any  attempt  to  preserve  or  revive  the  anb- 
valuation  of  1629,  which  bad  been  disregarded  in  all 
the  localities  since  1721. 

The  common  agent  answered-^The  parish  of  Mo- 
neidie  was  a  parsonage,  and  the  teinda  were  drawn  by 
the  parson  aa  a  beneficed  clergyman  in  the  shape  of 
rental  bolls,  at  and  prior  to  the  date  of  the  snb-valiu- 
titm  1629.  These  lands,  therefore,  coold  not,  by  any 
valuation  then  led,  be  diitiinished  in  amount  or  value. 
The  preface  to  the  sub-valuation  of  the  lands  in  the 
parish  bean,  that  the  commissioners,  having  considered 
the  probation  and  depositions  of  the  witnessee  law- 
fully summoned,  and  compearing,  for  proving  the 
stock  and  teind  by-gone,  prexent,  and  tu  come,  find. 
"  That  the  lauds  ailer  specified,  and  teinda  thereof, 
are,  and  may  be  hereafter  '  Rentallit'  aa  followa,  via." 
It  then  fixes  the  teind  of  the  various  lands,  and  the 
true  construction  of  the' snb-va) nation  as  applicable  to 
Pittendynie  and  Miilfaole  is,  that  the  20  rental  holla 
formed  the  teind  paid,  and  payable  to  the  parson : 
That  by  the  contract  of  166S,  out  of  the  20  rental 
bolls,  seventeen  were  made  payable,  one-half  in  vio* 
tnal,  and  one-half  by  a  oonveniun  in  money,  at  the 
rate  of  £6,  5a.  Scots  per  boll :  That  this  contract  was 
judiciallv  approved  of,  and  the  rule  of  payment  which 
It  furnished,  recognised  in  the  locality  of  1721,  and  in 
tbe  interim  achemes  of  locality  of  1793,  1798,  and 
1810,  there  having  been  no'subseqnent  final  loialtty, 
and  the  use  of  payment  having  been  all  along  in  ac- 
cordance with  the  contract  of  1668,  and  the  sub -valua- 
tion oo  which  it  was  founded,  so  that  there  had  been 
no  dereliction. 

A  summons  of  approbation  of  the  sub -valuation  was 
raised  by  Lord  Lytiedoch,  and  held  as  repealed  in  the 
process  of  locality,  for  the  piirpo«e  of  trying  the  ques- 
tion under  the  recoril  therein  made  up. 

On  20th  May  1H31,  the  Lord  Ordinary  (Moncreiff) 
reported  the  question  to  the  Teind  Court,  with  the  fwl- 
lowing  interlocutor  and  note  : 

"  The  Loid  Ordinary  having  considered  tbe  dosed  record. 
Slid  bcjrd  partieis  procurators,  and  made  arisandum,  Fioda  ibat 
the  questluii,  whKllier  Lord  Lynedovh  baa  liut  the  benefit  of  the 
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«b-*diutMB  1MB,  n  waMtm  lo  fah  Inds  t4  PittmdjrntB  m1 
HiUbole,  Duial;  d^nidt  on  tba  ooMtrvMioii  of  tbat  clawe  of 
the  report  wfaich  mpslim  to  tbeae  liadi,  i;  bciiig  admitted,  that  if 
tbe  80  UrtU  of  gtifn,  maBtiond  tbarcU.  «b  to  be  ukm  u  tbs 
Tilttrd  tebid.  tbe  nluitiaii  hu  not  b*«fl  kM  by  daralietiaii ;  nd 
tU*  point  bcinf  nltcd  m  ■  prDcen  of  afftotmAoa,  ia  wblch  tb« 
iiocd  Ordinary  faM  no  power  to  gin  judgmee^  nwkea  avtuD> 
dum  tberewitb  to  che  Coort,  aad  anwuila  th«  |iart  of  the  r»> 
cord  to  be  printed,  togetber  wM)  >  eoj^  of  tbe  r^ort  of  tba 
nb-comniaiianen,  and  tfaii  pan  of  tbe  pwatnt  ialerloeatori  and 
tbe  rabjoined  note,  and  copiei  to  ba  put  into  tbebodteaofall 
tbe  Judgei,  is  order  to  be  reported:  FMa  no  o^naaa  daa  to 
■Dj  party. 

■*  ^Vate. — Vitb  regard  to  tbe  qseetiett  eoneenring  Lord  Lyne. 
docb'e  Iwid*  of  Pittetidynle,  Ice  tbe  Lord  Ordinary,  after  eare- 
fally  eoDtidcring  tbe  report  of  tht  ■ab-Taloatkiii,  and  tbe  raae  of 
tbe  Dnke  of  Atbole  againat  t»ialn»n,  MoMmber  22,  ISSa, 
(Fac.  ColL)  ia  of  opinion,  tbat  tbe  90  bolla  mantioiied  is  tbe 
report  are  to  be  taken  aa  ■  rental  bolll,*  add  M  conatituting  ■ 
•epuate  valnatiaa  of  tbe  talnd,  while  tbe  909  iceie  merka  mult 
be  mnsidered  aa  tbe  raliulion  of  the  itock  aa  drawn  by  tbe 
heritor.  Thia  wai  a  parsonage  in  wbich  tbe  oiniacer  incum- 
bent bad  been  in  oie  to  draw  the  telndi,  and  in  aocb  caiea  it  was 
(peetalty  prorided  in  tba  MibailiMona,  tbat '  tbe  beaefiee  abould 
not  be  burt  by  any  TBluaCioo  ;*  now  it  appears  clearl*  bv  tbe  re- 
port, tbat  tbe  teindi  of  the  lands  in  question,  and  of  varioul 
other  parcels  mentioned,  bad  been  rentallsd,  or  fixed  to  a  eer- 
taiuDumbcr  of  boll]  of  grain,  and  the  Lord  Ordinarjr  baa  iiu  doubt 
tbat  tbe  meaning  ia  precisely  the  tame  as  if  ibe  term  '  reninl 
bolla'  had  been  employed,  aa  was  indeed  held  In  the  ease  of 
Chdmera.  But  these  leittal  bolls,  aceording  [o  all  the  authorities, 
were  to  be  taken  as  the  Tsluution,  if  not  oppoaed:  And  In  the 
ease  of  a  parsonage,  tba  Lord  Ordinary  rather  apprehenda  Chat 
Ibis  could  not  be  opposed.  In  a  number  of  other  iustanres  in 
this  report,  tbe  valuation  ia  ao  eipreaaed  a)  lo  make  it  clear  that 
the  silver  monev  mentioned  aa  payable  to  tbe  heritor,  ia  diatinct 
from  the  rental  bolla  paid  to  the  minister  in  other  euel  where 
(here  were  no  rental  bolla,  the  stockandteind  are  rsluedtr^ether, 
•nd  in  theie  cases,  of  course,  the  fifth  part  of  tbe  whole  would 
be  the  teind.  It  happens  that  in  tbe  entry  relutire  lo  tbe  lands 
of  Pittendynie  and  otbert,  the  eipreaaion  is  ambiguous,  bearing 
that  the  lands  '  has  paid,  presently  pays,  and  may  pay  in  eon- 
■tBDt  rent  of  stock  and  teind,  both  parsonage  and  vicarage,  in 
time  coming,  by  tbe  commodity  of  tbe  mill  thereof,  of  silver 
duty  merely  903  merks  money.'  If  it  bad  stopped  bere,  this 
would  bare  been  plainlr  a  valaicion  of  the  stock  and  teind  to- 
cher, M  in  aome  of  Rie  fiAt  itiannees  in  the  report.  Bat  it 
goes  on,  ■  and  finds  that  the  teinda  of  the  foiesaid  lands  were 
rental  led  of  old  to  SO  bolls  victual,  two  parts  meal  and  third  part 
beer,  wfa ilk  was  paid  to  the  miniaterandparaun  of  Monedle,  at  tbe 
least  to  their  tacksman.*  These  last  word*  are  disputed,  Ibe 
words  being  said  to  be  illegible,  tod  it  being  supposed  tbat  tbey 
should  be '  at  tbe  Ftati  of  .'     Now,  on  tbe  one  band, 

po  leaaoa  can  be  imagined  why  tbcss  rental  boils  should  be 
mentioned  at  all,  if  tbey  were  not  toentioncd  as  beii>g  the  valua- 
don,  in  the  same  manner  as  In  the  other  eases,  while,  aa  tbey 
were  tbe  rental  bolls  of  the  parsonage,  the  valuation  could  hiirclly 
be  made  otherwise  ;  and  on  the  other  hand,  whatever  might  be 
the  reaaon  for  vsluing  the  stock  in  lilrer  money,  even  where  tbe 
wloed  teind  bas  to  stand  by  tbe  rental  bolls.  It  ia  quite  cleat 
that  this  was  done  in  all  tbe  other  cases  in  this  report,  and  also 
in  the  report  in  tbe  ease  of  Cbilmers ;  and  though  in  this  in. 
stance  thtg  valuation  is  awkwardly  Introduced,  so  a*  to  make  tbe 
silver  money  appear  as  the  value  of  the  stock  and  teind  together) 
die  Lord  Ordinary  is,  on  the  whole,  of  opinion,  that  thi*  cannot 
batbetrae  meaning,  and. tbat  substantially  tbe  meaning  is  the 
same  as  ia  the  other  cases,  to  state  tbe  stock  and  teind  as  con. 
siMing,/ru,  of  the  303  score  merka  of  silver  money  as  the  stock 
payable  to  the  heritor  ;  and,  ucanrf/y,  of  the  SO  rental  bolls  as  the 
teind  paid  and  payable  to  the  psnon.  He  thinks  that  tbe  clause 
caanot  be  reasonably  constnied  otherwise ;  and  on  the  whole,  tiMt 
tbe  ease  cannot  be  dbltngaisbed  in  principle  from  that  of  tbe 
Duke  of  Aiholo  *.  Cbalnten." 

At  advising, 

LanI  FmHtnt  said,  if  tht  nluatioaof  960  meika  wa*  utendcd 


to  bdiide  tbe  whole  teind,  parsonage  and  vieange,  what  uae  waa 
there  for  mentioning  rental  bolls  at  all  ?  I  originally  tbougbt 
differaetlri  but  on  copsideratinn,  I  am  for  finding  in  tbe  term* 
proposed  by  tbe  Lord  Ordinary. 

Lant  Maacreiff, — 1  am  not  stirpriaed  at  your  Lordship's  first 
impreaaioD.  I  came  to  my  opinion  after  a  very  long  discussion. 
I  have  one  observation  to  tnake  as  to  Balgowine,  the  v^uatioiL 
of  wbieb  brara,  that  his  half  lands  of  Moceidie,  &c.,  pay  yearly 
to  the  heritor,  of  silver  duty,  so  much,  "  and  was  renlHllit  before 
tbe  leiding  of  the  teind  schavis  yrof  to  (en  bolls  teind,  qlk  waa 
payit  to  (be  minister  of  Monydie."  I  think  tbe  same  thing 
must  have  been  the  caae  as  to  tbe  lands  here  in  dispute. 

Lord  JuMict-Ckrt. — I  confess  I  am  not  able  (o  strive  at  tbe 
concluaioa,  tbat  (his  ia  ao  clear  a  case  aa  aome  of  your  Iiord- 
ships  seem  to  think.  Jdy  leaning  at  present  is  against  the  view 
of  Lord  MoncreiE  It  is  manifest  that  we  must  put  a  different 
conttruction  on  different  parte  of  tbia  report.  For  instance,  aa 
to  Balgowine,  I  think  that  we  cannot  take  10  bulla  as  tbe  teind 
of  that  hind.  We  ate  not  entitled  to  say,  tbat  there  ia  evidence 
on  the  face  of  tbe  report,  tbat  these  10  bulla  were  then  paid  to 
the  minister.  This  leads  ua  to  attend  to  the  (ermi  of  the  sub- 
mission, and  tbe  dccrrminatlon  of  his  Msjesty.  <  Here  bis  Lord, 
ship  read  tbe  passages  be  referred  to).  I'be  language  bere  used, 
I  apprehend,  relates  to  what  was  paid  to  (he  miniater  at  (be 
time  i  and  tbe  question  is,  hare  we  evidence  on  the  (ace  of  (bis 
report,  tbat  tbeae  20  bolla,  wbich  it  is  affirmed  as  a  fact  were 
formerly  paid  to  the  minisler.  were  so  paid  at  tbe  time  of  this 
report  ?  Ia  it  not  much  more  probable  tbat  (be  rent  bad  fslien, 
and  that  Ibe  sub-corn misaioners  are  correct  in  staling  tbe  stock 
and  teind  at  9B0  meiks?  If  you  look  at  the  rest  of  tbe  report, 
it  will  be  found  tbat  diSeretjt  quantities  of  rental  bolls  are  specie 
fied  as  having  been  psid,  presently  paid,  and  to  be  paid  in 
time  coming.  Looking  to  toe  different  phraseology  in  diffenrnt 
part*  of  the  report,  I  am  not  prepared  to  say  that  we  have  evi- 
dence, as  we  bad  in  the  cose  of  Chalmers,  of  Ibe  rental  bolls 
pajd  at  the  itate  of  (be  sub-valuation ;  snd  thii  being  tbe  case,  I 
am  not  prepared  to  hold  tbat  tbe  teind  is  fixed  at  20  bolls. 

Lord  Madientie.—l  Ao  not  say  the  case  Is  dear,  but  I  am  in- 
clined to  concur  with  Lord  Moncreiff.  I  ihtnk  that,  although 
tbe  part  of  tbe  report  applicable  to  tbe  lands  in  question  ia  lea* 
accurately  expressed,  thty  are  just  in  tbe  same  situation  with  tbe 
la/idsof  Balgowine.  II  the  abject  wis  not  to  fix  the  teind, 
there  was  no  uae  in  mentioning  tbe  rental  bolls.  That  part  of 
tbe  report  bad  no  business  there,  eacept  aa  a  valuation. 

Lonl  Batgraji  agreed  with  the  Lord  Justice  <  Clerk. 

Lord  Criiigliiu  also  agreed  with  tbe  Lord  Juatice-Clerk,  A 
description  is  given  in  other  parts  of  (be  report,  of  what  waa 
paid  to  tbe  beriCor,  by  and  attour  what  waa  paid  to  the  minister; 
but  in  the  clause  here  in  question,  the  heritor  is  not  so  much  aa 
mentioned.  There  is  no  dis(inc(ion  made.  Tbe  sub-eommis- 
ilonera  deviated  from  their  duty,  which  was  to  find  what  waa 
paid  at  the  time  of  (he  valuation.  The  former  rental  bolls  seem 
to  be  mentioned  merely  to  show  the  difference  of  the  present  and 
former  value  of  (be  lands. 

Z#nf  J^reif. — I  liKline  to  agree  with  the  opinion  of  Lord 
MoncreiC  1  do  nut  go  much  on  Ibe  argument  that  "  rentallit 
of  aald"  means,  had  long  been  rentalled  at  tbe  present  amount. 
But  I  agree  with  Lord  Moncreiff,  that  tbe  valuation  of  tbeae 
lands  ia  nearly  in  tbe  same  aituation  with  that  of  arabam  of 
Balpiwine's  lands.  Looking  un  it  aa  a  point  of  some  difficulty, 
I  feel  relieved  by  the  fact,  tbat  the  practice  of  payment  bas  been 
with  this 


The  Court  pronoanoed  tbe  followio^  interlocutor  i 

"  The  Lord*  having  advised  the  record  prepared  before  Lord 
Moncreiff,  Ordinary,  and  bis  Lordship's  interlocutor  of  QOtb 
Uay  last  proceeding  thereon,  and  beard  counsel  for  tbe  partiea. 
Find  tbat  the  jual  interpretation  of  the  report  of  the  (uO-cool* 
[piaaioners  libelled,  as  respecti  the  leinda  of  Pittendynie  and 
Jflillbole,  is,  that  the  said  teinds  wete  and  are  thereby  valued  to 
20  bulls  victual,  two  parts  meal  and  third  part  bear,  being  tbe 
old  teiitaUed  bolls  paid  to  the  miniater  and  parish  of  Moneidie^ 
or  tbeir  taeksiMfl :  Ailuw,  riiifyi  and  approve  of  tbe  report  of 
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rh«  lub-coniiniulanen  libeTlcd,  to  tint  extent,  and  eMardingl; 
tai  and  <IecUre,  that  the  valuation  of  ibe  uld  teind<  at  20  bolli 
of  rictuel,  two  pans  meal  and  ibin)  part  bear,  haa  been,  now  i«, 
and  shall  conliiiiie  and  endure  in  all  time  coming-.  M  the  juit 
worth  and  rontdinl  ffarly  avail  of  the  lelnd*,  panonage  and 
virar>iKe,  ofthe  raid  landa  tif  Fittendjroie  and  Millhole,  and  d«> 
cem  accordingly." 

Teiiid  Court— iLord  Oriiinary,  Moncreiff. — For  the  Miniater, 
Rutherfurd  and  Graham   Bell;    William   Fraaer,  W.S.,  Afcent. 
— All.    Keaf  and    J.  MuTtaj;  Jamei  Lawaon,  W.~ 
Teiiid  Clerk [d.n.] 


t9lh  June  1834. 
No,  368. — HuTcitESON,  Peliiioner. 
Poon'  Roll. 
Tliere  wnre  here  counter  nctioni  of  dirorce  by  the 
hasb&nd  agninst  the  wife,  and  the  wife  agsinat  the  hus- 
band.    Thi-  tiitter,  be'tiig  liable  fur  the  expen«ea  on 
buth  sideK,  having  priiciired  the  requisite  oertifiuates 
of  porerty,  niiplied  ti)  ^ut  both  himself  and  hii  wife 
on  the  pourri  roll.     Thn  Court  liowerer  remitted  to 


the  lawyerm  and  agents  for  the  poor,  to  report  on  the 
probabitis  enasa  of  the  huiiband  only. 

First  Division— ^cf.  Wilnon.— ^«.  Wood.— [C.i).] 
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No.  369. —  WtLLiAM  Dixon  and  Others,  (John 

Dixon's     Kxecufoks},    Punuert,    v.  Anthomt, 

Joseph    a\d    William    Dixon,  (Jacob    Dixon 

Skmioh's  Tru*T8es),  De/enderi. 

Partnervhip^^  aitilracl  ^  coparintrj/  having  provided  thnt  the 
Campanji't  boakt  t'lould  it  aaaaaJls  balsHced,  aitd  a  mmiije  «>>• 
ternt  in  Ike  lederi-iUmot,  ami  ■i^vi'i  Jiiing  lie  value  of  tack 
p»rijieT'i  ikare  in  fie  conetrn,  njler  maiint  allomance/or  bad  or 
4louil/Ml  detll!  and  Ihat  ok  Ikt  dealk  ofang  partner,  hit  rtpre- 
untaliect  akauld  te  banad  (o  vUhdraa,  en  receiving  tie  de- 
caieiTi  ikare,  at  atceriained  by  the  minute  aulhenlicatirts  Ihe 
la,l  hata.,ce—HM,  Ihat  tkt  hit  balnHCe-thecl,  made  uji  bef-re 

ii-derunl  in  Ihe  baoti,  it  aot  per  ae  coaclutiBe  endence  of  the 
palut  oftbe  Aare  o/lhal  pariiter. 

Previou*  10  the  death  of  .rohn  Dixon,  1a«t  of  Leren- 
grove,  tlie  Dumbarton  Glaaswork  Company  consisted 
of  three  partnerii,  Jacob  Dixon,  senior,  Jacob  DixoHj 
junior,  and  tba  said  John  Dixon.  After  the  death  of 
John  Dixon,  which  happened  on  6tb  October  1828, 
hii  rep  reseda  tires  raised  the  present  action  against 
the  two  snrfiTing  partners,  which  was  afterwards 
transferred  againiit  their  representatires.  On  the  ex- 
piry of  the  former  contract  of  copartnery  in  1832,  a 
new  contract  had  been  prepared  and  entered  in  the 
Medtirunt-baok,  but  never  signed  by  the  partners. 
This  last  contract  contained,  inter  alia,  the  following 
clauses : 

"  M,  The  aald  Jacob  Dixon,  senior,  aa  sole  manlger  afore- 
said, berebj  binds  and  obligei  himself  to  cauie  fair  and  regular 
books  lo  be  kepi  of  (be  raid  Company's  whole  afiaira,  and  to 
balance  Ihe  ume  regularly  it  [he  SOtb  day  of  June  in  each  year, 
duriaif  the  continuance  of  Ibis  contract  Of  copartnership;  and 
the  parties  sppajnt  a  meeting  to  be  held  at  Dumbarton,  upon  the 
day  of  yearly,  for  the  purpose  of  examining  and  au- 

thenticating  ihe  raid  yearly  balance,  when  a  minute  or  sederunt, 
subjoined  or  rererring  to  Che  same,  shall  be  entered  in  Ihe  »e- 
derunE-bookn,  Ibi-rein  nigned,  whereby,  after  nuking  a  reasonable 
■llowanre  for  bad  and  doubtful  debts  and  olher  burdens,  the 
ralua  of  each  partner's  share  in  the  coocem  shall  be  ascarUined ; 
and  Buch  minute  or  snUtunt  beinf  signed  by  tha  partners,  aball 


be  probatlTc,  and  bear  legal  evidence  in  all  matters  of  sccoimting 
amoTW  the  partner*,  and  olbera  concerned  in  the  funda  of  the 
said  Companies."  >■  tih.  In  the  casa  of  the  drceate  or  iniolvency 
of  any  of  the  paitnem,  during  the  aubaistenee  of  this  coparmer- 
ahip,  the  trade,  stock,  and  estates  of  ibe  aaid  Company  aball  de- 
volve, and  are  hercbyssaignedand  disponed,  and  nude  OTsrtatbe 
snrriving  partnen.  eicluaiveof  the  successors  of  the  deceanng,or 
creditors  of  the  iniolrent  psrtner  or  partners,  who  aball  have  so 
right  to  examine  the  books  oc  accoanCs  of  the  ssid  Company,  oc 
the  balunce-iheet  thereof ;  but  those  having  right  aball  be  Dbliged 
to  withdraw,  and  the  surviving  and  aolfent  partners  shall,  in 
every  rase,  be  boand  topay  to  those  baring  rigbt,  the  value  of  tba 
deccAsing  or  insolvent  |Mutner's  share  and  intereat  in  (hecoaceta, 
at  ascertained  by  tbe  muute  sutbentieatiiv  the  laat  balance  of 
the  Couipmiy's  books  preceding  such  decease  or  Insolvency,  by 
equal  portioDS,  with  interest  from  the  time  «f  tha  preceding 
balance  till  payment:  And  further,  the  surviving  and  solveat 
partner*  ■hall  be  obliged  lo  free  and  relieve  all  concerned  of  tbe 
whole  debts  owing  by  the  aaid  Companies,  and  to  report  dis. 
rhsrges  thereof  within  three  years  after  such  death  or  iasol- 
rency." 

The  present  lunimoiii  libelled  spedally  on  tbe  6th 
clause  of  the  contract,  and  mbsnined, 

"  That,  in  terms  oftbe  said  con  tract  of  copartnery,  the  pursaers,u 
representatives  of  the  said  deceased  John  Dixon,  were  obliged 
lo  withdraw,  and  thesud  Jacob  Dixon,  senior,  and  Jacob  Diion, 
junior,  the  survivingpartners,  were  bound  topay  lo  the  pursuer*, 
as  having  right  thereto,  the  value  of  the  said  deceased's  share 
and  intereit  in  the  concern,  as  ascertained  by  the  last  balsocs- 
sheet  of  the  Company's  books  preceding  such  decease,  and  that 
at  the  expiration  of  one,  two,  and  three  years  after  sucb  deceaas, 
by  equal  portions,  with  interest  from  ihe  time  of  the  said  precedisg 
twlsnce:  That  at  the  balance  which  took  place  aa  at  the  SOtb 
day  of  June  I8S8,  being  that  immediately  preceding  the  death  of 
tbe  said  John  Dixon,  tbe  share  and  interest  of  the  stock  sad 
property  uf  Ihe  Company  which  stood  st  bis  credit,  wss  £34,000 
Sterling."  It  then  concluded  for  psymenl  "of  the  fnrenid  sum 
of  £24,000  Sterling,  being  Ihe  smounl  of  tbe  Bhare  snd  inlerest 
of  the  said  decessed  John  Dixon  in  Che  stock  and  property  at  the 
nid  Cumpany,  as  it  stood  ascertained  at  the  balance  in  the 
Company's  books  at  tbe  SOtb  day  of  June  1928,  being  the 
balance  immed lately  preceding  his  death,  with  the  lawful  inleteM 
of  the  aaid  sum  from  the  aaid  1st  day  of  Joly  1B38,  and  ustil 
payment." 

In  defence,  it  was  itated — ^I.  That  at  the  death  of 
John  Dixon  there  was  no  subsisting  written  contract 
of  copartnery  between  the  partners. — If.  That  even 
if  the  unsigned  contract  which  was  founded  upon  were 
held  to  be  homologated  and  valid,  »till  tbe  ttipnlatioa 
contained  in  it  as  to  the  settlement  of*  deeeasing 
partner's  share  and  interest  as  at  tbe  SOtb  Jnne  imme- 
diately preceding  his  death,  eonld  not  receive  any 
effect,  but  must  be  held  pro  uon  tcripto,  in  respeetthat 
the  only  means  provided  bv  the  contract  for  ascer- 
taining the  ralae  of  John  Dixon'e  share,  aa  on  SOtb 
June  1828  (vis.  a  minute  entered  in  the  sedemnl-book, 
and  signed  by  the  partneraV  vaa  awanting,  and  conld 
nut  be  supplied;  That  as  the  means  provided  by  ths 
contract  was  a  special  annual  agreement  between  the 
partners,  proceeding  upon  a  formal  consideration  of 
the  annual  balance-sbeeta,  and  a  view  and  estimate  of 
tbe  probable  bad  debta,  alteration  in  tbe  ralne  of  oom- 
pany  property,  and  other  circa m stances,  by  which  the 
fair  value  of  the  shares  might  be  affected,  this  tftaii 
agreement  was  essential,  to  rendw  effectual  the  sti- 
pulation contained  in  the  c 
partner's  interest ;  ai 
must  be  held  dissolved  ■ 
and  tbe  d«feiHlflrs'  intanat  aioertwnfld  bb  tke  o 


d  being  awaoting,  the  partnsrahip 
d  as  at  tbe  deaUi  of  Jehn  Dixon, 
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Jaw  rule>  m  at  that  date,  after  tb«  conceni  waa  ironnd 
up. 

In  support  of  this  laat  view,  the  defenden  atated. 
That  toe  apparent  profit,  brotytht  out  by  the  annual 
balance-sheet*,  wai  quite  fallauious,  and  afforded  no 
criterion  of  the  value  of  the  intere«t«  of  the  partner*, 
till  the  flactunting  value  of  the  Companj's  stock  and 
prup«rty,  and  of  the  bad  and  doubtful  debts,  wai  eati- 
mated  and  fixed  by  minnte  of  the  partners,  as  the 
varions  balance-sheeta  and  minutes  of  previuu*  years 

On  ZGth  June  1S33,  the  Lord  Ordinary  (Fuller- 
ion), 

"  Fiiiii,  tliat  tbe  eonelution  of  tbe  pnraaen  for  the  nim  Of 
^£24.000,  u  the  BKcrtained  nlue  of  theitwresortbe  Coiopiiny's 
stock  belonging  to  cbe  decniedJohn  Diion,  junior,  nsU  on  tbe 
sixth  claine  of  tbe  writing  libelled,  alleged  by  tbe  punuetl  to  be 
tbe  coninctof  capBrtnery  ;  Finils,  that  by  ibat  sixth  cUuie  ![  i* 
provided,  that  tbe  reprewnlatiTei  of  ■  deeeuing  ptrtiier  ahall  be 
tAliged  to  wilbdniv,  and  tbat  the  remaining  partnera  ihall  be 
bound  to  pay  lothoae  baring  rigbi '  the  nlue  of  tbe  deceaaing 
pHrtner'i  abara  and  interest  in  the  uid  cancem,  as  ascertained  br 
tbe  minute  aiitfaenticaling  the  lait  balance  of  tbe  Gompuny'a 
books  pieceding  such  deceaae  :'  Finds,  Chat  the  fonn  of  prepar- 
ing and  suchenticstini;  the  minute  contempUled  in  the  clauac 
Bbove  quoted,  ii  contained  in  the  fourth  clause  of  (he  said  writ- 
ing, which  proridea,  that  Jacob  Dixon,  lenior,  aa  manager,  ii  to 
<'Bu<e  '  fair  and  tegular  boohs  to  be  kept  of  tbe  Mid  Company 'a 
whuleaffdin,  and  Co  balance  cheBamerfgularl*eacb year,' bo.  'And 
the  parciea  appoint  a  meeting  to  be  held  at  Dumbarton  upon  the 
dsy  of  yearly,  for  the  purpose  of  examining 

end  Huthrnti eating  tbe  said  yearly  balance,  when  a  minute  or 
■ederunC,  aut^oined  or  refelring  to  the  seme,  shall  be  entered  in 
tbe  sedenint-book,  and  therein  signed,  whereby,  after  makings 
reasonable  allowance  for  bad  and  doutitful  debts,  and  other  bur- 
dens, the  value  of  each  partner'a  share  in  the  concern  shall  be 
SHcertsined ;  and  such  minute  ot  aedenint  being  signed  by 
the  partnera  shall  be  probative,  and  bear  legal  eridence  in 
all  matters  of  accounting  among  the  partnen :'  Finds  tbat  no 
fncerlainaient  of  the  value  of  each  partner's  share  in  the  concern, 
i«  termi  of  this  fuunb  clause,  and  authenticated  as  afoirssid, 
ever  took  place :  Finds  that,  in  these  circumstances,  the  value  of 
tbe  share  of  the  late  John  Dixon,  junior,  in  the  copartnery,  is 
not  conclusively  ascertained  hy  the  uiiiigned  and  una  uth  end  rated 
bilanCB'Sheet  of  the  Company's  books  preceding  bis  desth,  and 
therefore,  to  tbat  extent  lusiains  tbe  defencea ;  aitoiliiea  tbe  de- 
fenders from  the  conclusions  of  tbe  summons,  and  decerns; 
fuaad  tUira,  •ppoints  parties  to  be  Carther  hesrd  on  the  dispoul 
of  Ihe  remaining  parli  af  Che  cause. 

"  iJoie. — The  Lord  Ordinary  baa  thought  it  unneccsiary  to 
enter  into  the  investigation,  bo«  far  the  unsigned  contract  of  co- 
partncrr  admitted  of  being,  and  baa  been,  homologated  ;  because 
be  thinks  that  even  if  it  had  been  regularly  signed  and  tested,  it 
bes  not  been  carried  into  effect  in  one  particular  essential,  to  Ihe 
support  ofthe  conclusion  of  iheaummons  forthe  sum  of  £24.000, 
u4  the  ascertsined  value  of  the  share  of  John  Uixon.  junior. 
The  writing  dearly  dlscJngmBhes  between  the  mere  halsnce  of 
tbe  Company's  books,  and  the  '  mjnuce  or  sedeninc,'  which,  after 

■  examining  snd  suihenticating  said  yearly  balances,'  is  to  be 
entered  in  the  sederunt-book  and  therein  signed,  *  whereby,  after 
making  a  reasonable  allowance  for  bad  and  doubtful  debts,'  be, 
the  value  of  each  partner's  share  in  the  concern  shall  be  ascer- 
tained. So  compleltly  disiinguisherf  are  they,  that,  in  thst  very 
sixth  clause  founded  un  in  the  summons,  binding  the  remaining 
partners  to  pay  the  value  of  Ihe  deceasing  partner's  ibare  as  as- 
ccTiained  by  the  ninnie  aulhencicating  tbe  last  balance,  it  ia  ex- 
pressly provided  that  the  auccessors  of  the  deceasing  partner 

■  shall  luve  no  right  to  examine  the  books  or  accounta  of  ihe 
said  Company,  or  tbe  balance-shccts  thereof.'  In  short,  a  clear 
and  most  rcuonab'e  dUtinction  is  made  between  Ihe  mere  ap- 
jiHTenl  value  ofthe  Compuny  cnncema  on  the  face  of  tbe  balanee- 
aheet,  and  the  true  value  ul  the  sharea  of  the  partners,  as  esti. 
dialed  by  ihemselves,  and  aulhcnticated  by  ibcir  signalnrca,  on 


a  eonriileratlon  of  tbe  bad  debts  and  other 
ing  tbe  true  value.  Now  as  no  such  valuation  of  tbe  shares  wss 
ever  msde  snd  authenticated  in  terms  of  this  special  provision, 
the  Lord  Ordinary  is  of  opinion  that  tbe  pretensiou  of  tbe  pur- 
saers  to  hold  the  nlntion  of  John  Dixoo's  share,  aa  ascertained 
by  thelssi  balance  appearing  on  tbe  bookaof  tbe  Company  prior 
to  hia  decease,  is  unwarranted  by  tbe  tetms  of  that  very  writiug 
on  which  the  lummoat  proceeds. " 

On  advising  a  reclaiming  note,  the  Conrt  ordered 
minutes  of  derate,  and  thereafter  prononnced  tbia  in- 
terlocDtor  i 

"  Find  chat  as  no  minute  or  sederunt  appear*  in  the  books  of 
the  Company,  signed  by  tbe  partners,  referring  to  sny  balance- 
sheet,  tbe  bslance-aheet  on  which  Ibe  anmmona  libels,  doea  not 
per  u  afford  conclusive  evidence  of  the  value  of  ihe  share  of  the 
Iste  John  Dixon,  junior,  in  cbe  copartnery  of  which  be  was  a 
partner;  fiiaod  blira,  recal  the  interlocutor  ofthe  Lord  OiilL. 
nary ;  remit  to  his  Lordahip  to  inquire  whether  the  eoniract 
founded  on  is  obligatory  on  the  parties,  unless  such  inquiry  aball 
seem  to  him  irrelevant  in  this  action  ;  and  thereafter  to  proceed  in 
the  cause  as  to  his  Lordahip  shall  seem  just,  reserving  all  ques- 
tions of  expenses." 

First  Division. — Lord  Ordioary,  Fullerton. — Aci,  Foisylb; 
Daniel  Fisher,  S.S.C,  Amnt.—JU.  H.  J.  Robensoni  'Tho- 
maa  Orahane,  W.S..and  W.  A.  O.fc  R.  Ellis,  V.5.,  Ageols. 
--Mr  HoUaud,  Clerk._[G./).] 


lOM  June  1834. 

No.  370. — Allan  Fdllabton,  Petiiioaer,  v.  Joseph 

AND  Anthony  Dixon  &  Othxrs,  BetpoHdentt. 

Judicial  Factor — CirtumitarKti  in  lehicli  mlkarily  granted  la  a 
jwiieuUJketor  onlhiifueUralrdtUala  af  an  trlnuipt  tnirtan- 
tilt  campaKy,  wkosvpariiKn  tKr*  dead,  and  ritnr  repmrmlatim 
at  tariaaa,  lo  mate  vpjatdat  iUUm  in  Ui  psrton  It)  llie  landt 
and  iauwi  icJi)»|i)<g  la  Uia  Compangf  and  la  itU  tit  lame  bg 

The  circomstancea  in  wbicb  the  Coart  seqnestrated 
the  estates  of  tbe  Dumbarton  Glaaawork  Company, 
and  appointed  a  judicial  factor  thereon,  will  be  foniid 
reported  nnte.  Vol.  V.  p.  56,  which  see.  I'be  peti- 
tioner waa  appointed  judicial  factor  on  l9th  Janaary 
1833,  in  place  of  Mr  Caw,  who  had  resigned.  Tbe  pr«' 
a«nt  application  was  presented  by  the  factor,  \tt.  For 
power  to  make  ap  feudal  titles  in  bii  person  to  tho 
heritable  properties  which  stood  in  haredilaU  jaixHte 
of  rarious  deceased  partner*,  or  others,  for  the  Com- 
pany's behoof  i  id.  Fur  power  to  sell  th^  said  heritable 
lertiea  at  the  pricea,  and  under  the  conditiona  to 
ised  by  tbe  Court.  In  aopport  of  this  application 
petitioner  stated  circumstances  showing  the  expe- 
diency of  a  sale,  and  pleaded,  That  it  was  implieil  in 
the  very  nature  of  bis  appointment  as  judicial  factor 
on  the  estate*  of  a  mercantile  company,  all  the  part- 
ners of  which  were  dead,  and  their  repretentatirea  in 
a  state  of  irreconcileable  difference,  that  he  should 
hare  power,  as  representing  the  Compan  v,  to  make  up 
titles  to  the  land  and  houses,  which,  as  being  part  of 
tbe  stock,  were  part  of  the  Company's  peraonal  estates. 
Answers  were  lodged  for  Joaeph,  Anthony  and  Wil- 
liam Dixon,  as  trustees  of  the  late  Jacob  Dixon,  senior, 
in  which  they  acknowledged  theoxpediency  of  selling, 
but  contended  that  an  authority  to  make  np  feudal 
titles  in  the  person  of  a  judicial  factor  was  quite  un- 
heard of,  and  that  these  titles  onght  to  be  completed 
in  the  persons  of  the  respondents,  and  the  other  re- 
preaenutives  of  tbe  deceased  partners;  or,  at  all 
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event*,  that  the  petitioner  ongtit  to  be  ordaliied,  be- 
fore completing  Mich  titles,  to  find  Additional  caution. 

Tbe  Coort  granted  the  prayer  of  the  petition,  and 
found  the  reipondenU  liable  in  expenses. 

Fint  Diriiion.— ^ft.  Chriatison  ;  William  Bennf,  W.S., 
Agent.— ^«.  H.  J.  Robertaonj  Tborau  Qrahanie,  W.  S., 
Agent—Mr  RolUud,  Clerk.— [G.D.] 


19th  Jane  1834. 
No.  371. — Gbohqb  Tclloch,  Pursuer,  v.  Lord 
AND  Ladt  WiLLouoHsy,  Defendert. 
Diligence — Poinding — Jnrlidiction — Biron  Conrt — /.  A  cndi- 
tor  of  a  \enant  hning  jwindiid  effceli  on  lie  farm,  and  oilaintd 
trarratit  of  tatt from  thi  Sheriff !  ami  Ike  taailloTil  hoeing  thereafter 
etiaiiuil  /ran  Alt  Baran  B^Uii  a  iraminl  of  ttiiiieUration  fir  Ihi 
kifpnlhec  real  and  decreet /or  aTeari,  and  an  interdict  agaimt  the 
ttde  adaerliad  by  the  enililor !  and  hamng  thereupon  iniUnUT 
poinded  and  tetd  the  effixu  for  fiayment  of  the  arreari — Sale  re- 
duced, in  to  Jar  at  it.  inferred  a  prefin-ence  for  arreari. — //. 
Quetlicnt  railed.  Whether  ike  execution  of  a  Jint  poinding, 
mitd  tht  attaining  a  marranl  of  Male,  complelet  Ike  diligence, 
and  ercludei  a  tetond  poindirtg  t  and,  vkeAtr  lie  rtgulaliarli 
qfihe  Bankrupt  Staiuie  apply  to  poinding'  uailer  the  warmHl 
of  Baron  Covrci  f-'-'III,  A  decreet  agaitut  the  poinding  credit 
tar  for  the  landlord"!  hypothec  rent,  on  Ihe  ground  that  the  cre- 
ditor had  eiolaled  Ihe  Baron  Bailie'i  interdicl,  reduced  at  iire- 
gular  and  illtgnl. 

The  pnrsner,  &  merchant  in  Perth,  on  7th  Jnly 
1830,  obulned  decree,  berore  the  Sheriff  of  Perthaliire, 
u«in*t  John  Tainih,  for  £17,  14.  3.,  being  the  amount 
of  an  account  of  furnialiings,  with  interest  and  tx- 
penies.  This  decreet  was  extracted,  and  the  debtor 
charged  on  the  Sheriff'*  precept,  trhich  contained 
warrant  for  poinding  in  oHual  form  ;  and  the  days  of 
charge  being  expired,  a  poinding  was  executed  at  the 

finnner's  initance,  of  the  growing  crop  on  a  piece  of 
and  near  Crieff,  poMeioied  by  Tainsh,  at  tenant  under 
the  defenders,  and  of  a  cow  belonging  to  him,  ralued 
in  whole  at  £19,  Ha.  On  24th  September  1830,  the 
porsner  obtained  from  the  Sheriff  a  warrant  to  sell 
the  poinded  effects,  and  advertised  the  tale  In  due 
form  for  5th  October  1830.  On  the  same  day  on 
which  this  warrant  of  sale  was  granted,  the  defenders 
presented  a  inmmary  application  to  the  Baron  Bailie 
of  their  barony  of  Milnab,  stating  that  Tainth  was 
tenant  under  them  of  the  forqaaid  piece  of  ground,  at 
the  yearly  rent  of  £6,  lOs. ;  that  he  was  due  the  renta 
of  1827,  1828  and  1629,  and  at  Martinmas  then  next 
he  would  be  due  the  rent  of  1H30;  that  the  pursuer, 
and  Peter  Amott,  a  messenger  employed  by  him, 
hod  executed  a  poinding  of,  and  were  about  to  sell 
the  effects  on  the  said  piece  of  ground,  which  were 
hypothecated  to  the  defenders  for  payment  of  the 
eaid  rents  ;  and  therefore  praying  for  decreet  for  the 
same  against  Tainsh,  and  for  seqnestration ;  and  in 
the  meantime,  for  interdict  against  the  defender  and 
the  messenger  from  selling  under  the  poinding.  On 
this  petition  a  deliverance  was  pronounced  on  the 
same  day  it  was  presented,  ordering  it  to  be  served, 
and  answers  to  be  lodged  within  six  days,  and  in  the 
meantime,  secjoett rating  the  crop,  bestial,  &e.,  and 
granting  interdict  as  craved,  ay  and  until  caution 
abould  be  foond  for  the  hypothec  rente  and  expensea. 
On  SOth  September,  aoiwen  were  lodged  for  the 
pnraaer  and  the  mMseoger,  ploadlng  m  limine,  that 


they  were  nut  subject  to  the  Baron  Bailie's  jaiisdie* 
tion,  which  they  therefore  declined ;  farther,  that  a 
summary  application  to  obtlun  decreet  for  bygone 
rents  was  incompetent;  and  that,  in  any  «iew,  the 
defenders  were  not  entitled  to  obtain  a  preference, 
except  to  the  extent  of  the  current  year's  rent,  for 
which  alone  the  crop  was  hypothecated;  and  that  to 
this  right  of  hypothec  the  pursuer  was  entitled  to  U 
assignation,  on  paying  or  finding  security  for  £8  10s., 
the  amount  of  that  rent.  Tbe  defenders  were  allowed 
to  lodge  replies  ;  bat  before  these  were  given  in,  the 
following  procedure  took  place: — Tbe  Baron  Bailie, 
on  2d  October  1 830,  decerned  in  absence  against  John 
Tunsh  for  tbe  rente  of  1827,  1828  and  1829, 
"  and  grsnls  warrsnt  to  officers  of  Conrt  for  urerting  and  turn. 
marily  poinding  his  readieat  gooda  and  gear  within  mj  jiniidic- 
tion,  for  pajment  of  the  said  sunu,  Intereat  aad  expeatn,  ud 
asiigns  tbe        day  of  for  reporting." 

In  virtue  of  Ibis  warrant,  a  poinding  waa,  on  the 
said  4th  October,  executed  at  the  defendera'  instanea, 
of  the  spmecrop  and  effects,  which  had  been  previously 
poinded  by  the  pursuer.  The  appraised  value  ondsr 
thin  second  poinding  was  £15, 14is.  On  the  same  day 
(4th  October)  warrant  of  sale  was  applied  for  by  the 
defenders,  under  their  poinding,  which  was  instantly 
granted  by  the  Baron  Bailie,  on  Intimation  being 
mnde  "  through  Crieff," — the  effects  were  sold  for 
£12,  4s.,  and  the  roup-roll  was  reported,  all  on  the 
•aid  4th  October  1830.  The  decreet  in  absence- 
warrant  to  poind— execution  of  poinding — warrant  of 
sale— the  sale  itself — and  the  reporting  of  the  roop- 
rull  being  thus  all  carried  through  in  one  day.  On 
the  following  day,  viz.  5th  October,  the  Baron  Bailie 
decerned  for  £10,  I6.  11.  aa  the  balanco  due  of  tbe 
foresaid  three  years'  rents,  after  deducting  the  amount 
of  the  ronp'roll.  On  the  said  5th  October,  repliss 
Were  lodged  for  the  defenders  to  the  pursuer's  answers, 
and  nd  incerlocator  was  pronounced,  finding  that  as 
the  pursuer  had  appeared,  and  lodged  peremptory  de- 
fenues,  he  must  De  held  to  have  passed  from  any 
dilatory. defence,  and  made  himself  amenable  to  tbs 
jurisdiction  of  the  Coort, — that  tbe  pursuer  had  a 
right  of  hypothec  for  the  current  rear's  rent,  aad 
expenses,  and  therefore  continuing  toe  interdict  nn- 
til  caution  should  be  found  therefor,  and  assigniu 
the  1 2th  October  for  the  pursuer  to  find  caution,  and 
tbe  defenders  to  grant  to  him  an  assignation  of  their 
right  of  hypothec.  On  17tb  December  1830,  tbs 
defenders  presented  another  petition  to  tbe  Banm 
Bailie,  setting  forth,  that  the  pursuer,  and  Amott  tbe 
messenger,  had  interfered  with,  and  sold  some  part  of 
the  effects  left  on  the  lands,  after  the  sale  by  tbe  de- 
fenders, thereby  violating  the  solraisting  interdict,  ai 
graying  for  decreet  against  the  pursuer  and  Amott 
ir  the  hypothec  rent  of  £6,  10s.,  and  expenses.  On 
1th  July  1831,  tbe  Baron  Bailie,  m  respect  no  an- 
swers had  been  lodged  to  this  petition,  decerasJ 
against  the  pursuer  and  Arnott,  conjunctly  and  se- 
verally, for  £6,  10s.  as  the  rent  of  1830,  and  fur  £S 
of  expenses. 

The  pursues  bronght  an  action  of  reduction  of  the 
whole  of  these  proceedings,  and  coudnding  that  tbede- 
fenders  should  be  found  Il^le  in  a  spnlHe,  on  the 
grounds, — 1.  That  the  punuer  having  dulyexwoted  a 
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potndmg,  fuid  obtained  warrant  of  sale  from  the  Sheriff, 
on  244h  September  1630,  before  the  defendera  hud  even 
tnclioftted  kaj  proceeding*  for  constituting  their  debt, 
or  attaehinff  the  effects  of  tiieir  debtor  by  diligence, 
Uie  paranera  poinding  wan  preferable  to  an;  Mibte- 
qaenC  poinding  at  the  defenders'  initanoe,  for  ar- 
rears of  rent,  for  wbich  ther  had  no  rigjit  of  hy- 
pothec-'—II.  That  the  parauere  poinding  haring  been 
reported  to  the  Sheriff,  and  n  warrant  of  ikle  obtaiu- 
ed,  a  dependence  was  thereby  created  before  the 
Sheriff,  which  no  other  Inferior  Jadge  had  a  right 
to  interfere  with,  and  it  was  ultra  viret  of  the  Baron 
Bailie  to  interdict  the  xale  aothorised  by  the  sheriff, 
or  to  autboriia  the  defenders  to  carry  through  a 
preference  for  arrears  of  rent,  which  formed  a  mere 
ordinary  debt. — III.  The  Baron  Bailie  ought  to  bare 
disposed  of  the  question  between  the  pursuer  (orer 
whom  he  had  no  jurisdiction)  and  the  defenders,  be- 
fore granting  a  warrant  of  rale,  and  thereby  pre- 
judging the  whole  case.  The  pursuer  ought  to  hare 
been  allowed  to  find  oaotion  for  the  hypothec  rent,  as 
offered  in  his  answers,  and  the  rights  of  the  parties, 
fuoad  tdlra,  decided,  before  either-of  them  proceeded 
to  sell,  instead  uf  the  pursger's  ule,  which  was  duty 
advertised  for  the  Sth  October,  bei.ng  interdicted  on 
pretence  of  the  defenders  iiaving  a  right  of  hypothec, 
until  the  defenders  had  carried  through  a  sale  of  the 
effects  for  payment  of  arrears,  after  which  it  was  a 
mockery  to  find  the  porsner  entitled  to  an  assignntiun, 
on  paying  the  hypothec  rent,  there  being  no  longer 
any  thing  to  assign.  It  was  illegal  for  the  defenders, 
after  executing  a  sequestration  of  the  crop  fur  the 
rent  of  1B30,  to  sell  that  crop  by  Tirtue  of  a  poinding 
for  the  rents  of  prerioas  years ;  at  all  events,  they 
were  not  entitled  to  da  so,  and  to  keep  the  said  se- 
questration still  in  furce,  to  the  effect  of  prerenting 
the  pursuer  from  attaching  the  remainder  of  the  said 
effects  under  his  poinding. — IV.  The  regulations  in- 
troduced by  the  Bankrupt  Statute,  54th  Geo.  Ill, 
chap.  137,  sect.  4,  being  applicable,  both  by  the 
irords  and  spirit  of  the  Act,  to  all  poindings  without 
exception,  by  the  warrant  of  whatever  Judge,  the 
same  mnst  be  held  to  apply  to  poindings  nnder  the 
warrant  of  a  Baron  Bailie.  But  the  regulations  con- 
tained in  the  said  Act  were  in  no  respect  attended 
to  in  coridncting  the  poinding  at  the  instance  of  the 
defenders.  The  decreet  against  the  debti^c  was  nut 
extracted, — no  charge  was  given,  nor  days  of  charge 
allowed  to  expire,-^— the  sale  was  not.  pnoiished,  nor 
ordered  to  be  published,  nn  the  three  adjapent  church 
doors,  in  terms  of  the  Act, — ^no  note  or  minute  of  sale 
was  reported  and  marked  by  the  clerk,  nor  were  the 
enactments  of  the  Statute  in  any  respect  observed, 
the  whole  proceedings  having  been  carried  through  in 
a  single  day, — a  mode  of  proceeding  capable  of  being 
used  to  the  rnin  of  tenants,  and  to  the  defeating  of 
the  diligence  of  all  other  Greditors.-r-V.  That  the  ap- 
plication for  decreet  for  arrears  was  incompetent  in 
the  shape  of  a  snmmary  petition;  no  record  had  been 
closed,  and  the  forms  of  process  had  in  no  respect 
been  observed.— VI.  That  the  decree  of  4th  July  \H3\' 
was  -plaialy  incompetent,  as  the  pursner  and  Acnott 
resided  without  the  jurisdiiitiun  ottbe  Baron  Bailie, 


and  he  had  no  power  to  deoeni,  except  agaiait  tenanta, 
for  more  than  forty  shillings. 

In  defence,  the  defenders  maintained — That  the 
jurisdiction  of  Baron  Courts  was  preserved  unim- 
paired by  the  Statute,  20  Geo.  II.  c  43 :  That  by  the 
ancient  law,  the  decree  of  a  Baron  might  be  enforced 
by  poinding,  executed  iiuianter,  without  any  ante- 
cedent charge :  That  the  peculiarity  of  Baron  de- 
crees was  reserved  in  the  Act  1669,  c,  4,  and  wan 
not  taken  away  by  the  Bankrupt  Statute,  34  Geo. 
III.  c.  137:  That  the  defenders  were  entitled  to 
poind  and  sell  for  arrears,  without  prejadice  to  their 
hypothec  right;  and  that  the  forms  of  process  did  not 
apply  to  Baron  Courts,  which  were  not  independent 
of  the  superior. 

The  Lord  Ordinary  (Moncreiff),  on  iSth  May 
1834',  pronounced  this  interlocutor  and  note: 

"  The  Lord  Ordinary  hiTiTig  considrred  the  cloaed  record, 
■nd  faeard  partiea'  procuraturj  thereun,  and  tliiTearter  made  avit- 
andum  with  the  pr[>ccu— reduces  the  decree  of  dale  ihe  3tiit 
July  1831,  and  decerns  ;  but  quoad  uffra  iiutaiim  the  defenres  ; 
sf  BOillies  tbe  defender!,  and  decerns  :  Finds  no  expensea  due  to 
either  party. 

"  Abli.— The  Lord  Ordinary  baa  no  doubt  that  Ihe  juriadic- 
tion  of  the  Buron  Baillie  still  lubiists  in  iracb  questions.  There 
may  be  a  queation  whether  the  ewe  of  a  poinding  bj  warrant  of 
tbe  Bailtie'a  decree  falls  under  the  rulea  ol  the  Bankrupt  A<*t.  or 
still  eun.tinuei  ■  peculiar  case  under  the  exception  of  the  Stitulfl 
leeS,  e.  4,  as  espUioed  by  tbe  autboritiea.  But  the  Lord  Ur- 
dinHTj  Gnding  it  laid  dawn  broadly  by  Mr  Erakine  (3,  6,  SI), 
tbac  ■  in  consequence  of  tbis  reservation.  Barons  mif,  by  tbe 
present  law,  poind  tlieir  tenants  for  the  arrears  of  rent  fixed  by 
decree,  not  only  without  an  antecedent  charge,  but  even  initanter 
•fler  pronouncing  the  decree,  without  waiting  the  rxpiration  of 
the  days  which  are  ordinarily  indulged  to  debton  when  a  ebargf 
is  given  them  on  a  decree ;'  and  seeing  no  statutory  provltion  on 
the  subject  which  cap  be  considered  as  a  repeal  of  the  law,  and 
no  authority  which  holds  it  to  be  repealed,  conceives  that  tbe 
rule  must  still  be  the  same,  and  leea  no  cause  for  reducing  the 
proceedings  in  this  case,  which  appear  to  have  been  in  other  re. 
Rpects  rigbt  and  just.  But  the  decree  of  Slat  July  J831  was 
plainly  irregular  and  illegal,  and  must  be  reduced.  That  decree, 
bowevcr,  not  having  been  acted  on,  the  reduction  of  it  leads  to 
no  other  consequence." 

The  pursuer  reclaimed : 

Lord  GUalte. — The  Lord  Ordinary  reduces  Ihe  decree  of 
Slat  July  1631,  which  ww  plainly  incampeteuti  and  he  says  the 
proceedings  "appeartobflve  been  in  other  renpecta  right  and  just." 
I  do  not  think  that  they  were  ao.  I  do  not  say  that  the  SberilT 
could  have  kllowed  the  punuer^  poinding  to  proceed,  to  the  pre- 
judice of  ifae  defenders'  right  of  hypothec.  But  the  proper  siepe 
to  secure  the  hypothec bave  not  been  adopted.'  It  is  not  very  easy 
to  follow  the  facta  in  the  summons ;  but  in  ihedefencea  the  object 
of  the  defendera  is  pretty  distinctly  avowed — viz.  tq  get  a  prefer- 
ence for  their  arrears.  I  ha^e  no  conception  they  'were  entitled 
to  dh  that.  I  do  not  say  that  the  Baron  Bailie  had  nn  jurisdiction 
(o  decern  fbr-arrean  of  rent,  nor  that  he  Was  not  entitled  to  grant 
warrant  to  poind.  Neither  do  I  aay  whether  an  anteredrnt  charge 
was  necessary.  But  I  have  nu  idea  that  it-  nraa  Competent  for 
the  landlord  to  get  a 'preference  fur  BTrears  over  any  other  cre- 
ditor. The  landlord,  however,  has  taken  pnyment  of  his.ar- 
reir*  out  of  tbe  poinded  effects,  and  therefure  I  think  be  is 
liable  for  the  pursuer's  debL  Tbe  regulations  of  the  Bankrupt 
Act  may  or  may  iKit  apply.     1  do  not  require  to  go  into  that. 

Lord  Cringltlit. — 1  admit  I  did  not  perfectly  understand  th* 
proceeding!  From  the  printed  papers.  I  asked  to  see  the  proceed- 
nigs  in  the  Inferior  Uuurt,  and  (find  it  is  not  the  Baron  Bailie 
who  baa  gone  wrong,  but  the  party  acling  under  Mr  Bulbority. 
The  original  petition  prayed -for  seqiiest  rat  I  lin  for  the  whole  rents, 
both  of  the  current  and  past  ycira.  That  was  quite  wroi^.  But 
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tbu  wu  not  RTiintrd.  The  inrerdicE  ipplin  ont;  to  tbe  hypo- 
thec renti.  Tbvii  itiere  wm  a  drcrrc  in  atHence  egmnit  Tuinitb, 
whicb  nobody  can  ot^ect  to.  Lut  the  fault  was  in  putting  thit 
decree  into  execution,  in  the  face  of  a  re|;u!ar  poinding  executed 
by  the  piirsuen,  by  warrant  of  th«  Sheriff.  Tlien,  on  5th  Oc- 
tober 1630,  it  ii  found  that  the  defenden  have  ■  right  of  hypo- 
thec for  tbe  cutrent  year's  rent  onl^.  In  thi*  the  Uaron  Bai1i< 
did  nothing  wrong.  But  on  (he  timple  decree  agiinat  Tainah, 
they  go  and  poind  and  carry  off  tbe  goods,  and  put  tbe  proceeda 
ill  their  poclcet-  Thin  ia  tbe  part  of  the  proceeding!  wfaicb  ia 
moit  objectionable.  Tben  tbey  cLum  a  right  over  and  above  to 
tbcir  hypothec  rent  a. 

Lord  Juilice-CUrk. — I  am  for  Opening  Dp  the  whole  proceed- 
itiB*,  to  the  effect  of  allowing  the  competition  to  go  on.  1  have 
no  idea  that  the  defender*  were  entitled  to  proceed  an  they  have 
done.  They  had  no  ri^ht  to  obtain  a  preference  for  one  ahil- 
ling,  except  for  ihclr  current  yeai'a  tent. 

Tbe  Coort  (by  intorlouutor  aigned  21itt  June) 
"  Adhere  to  the  incerlocutor  aubmltted  to  review,  in  ao  far  aa  it 
reduces  the  decree  of  Stat  July  1831  ;  ^uoad  u/frn,  alter  that  in- 
terhx'utor;  reduce  the  decree,  and  poinding  thereon  libelled,  in  ao 
tti  a*  it  infera  a  preference  bb  to  arreara,  reserving  all  queationa 
relative  to  the  competition  between  the  partiea,  and  eipenaea  of 
procesa :  B«nilc  to  Lord  MuncreiC  Ordinary,  to  proceed  there- 
in, and  decide  aa  tobia  Lordahip  may  aeem  juat ;  and  to  tbi*  effect 
hot  iiat»  decern." 

Second  Diviaion. — Lord  Ordinary,  Monerpiff. — jIcI.  Deaa  ; 
Brown  &  Miller,  W.S.,  Agent*. — AU.  Rutberfurd  and  George 
Dundaa;  Dundai and  Wilacn,  W.S.,  Agent*. — Mr  Feiguaou, 
i;leilt.—(  B.iJ.1 


SUA  June  1S34. 
No-  372. — Edward  Railton,  Advocator,  v.  Robert 

Mi^tHHEAo,  Respondent. 
Heritable  Creditor — Hypothec — Poinding — Ait  keriinbte  eredi- 
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mil,  and  Ihcreafltr  hating  allawed  lit  preprvrtor 

nt'!  and  hanng  brougU  a  it^Mitraliim  oftlie  « 
tulotett,  en  llu  /noting  that  the  company  nere  Au  lenanit  ni  a 
ipttffic  nut  I  but  kaoiag  Jailed  to  prove  ang  agreement  of  ttate 
inth  the  prapiittaT,  either  far  himielfor  the  coipany — Nibt  not 
enliOed  lii  iiUerdiei  a  jKdnditig  ol  tke  ititlanee  of  m  ptrtoHai  ere- 
dilOT  of  Ike  company. 

On  S6tb  March  1822,  William  RtiMell,  merchant 
in  Falkirk,  granted  a  bond  and  diapoaition  in  aecuritjr, 
in  favour  of  tb«  respondent,  fur  £450,  o*er  certain 
■ubjecta  in  Falkirk,  payable  at  Martinmaa  following. 
On  tbia  bond  infeftment  immediately  followed.  Una- 
•ell  having  fallen  into  arrear  of  the  interest,  the  re- 
apondent  on  25th  November  1H29,  and  ]9th  May 
IHSO,  obtained  decree  of  mEiilla  and  dutiea  before  the 
Sheriff,  againat  tbe  then  tenants  uf  the  aubjoaK,  whoae 
joint  renta  amounted  to  £55  per  annum.  At  Whit- 
aunday  ItiSl,  Itutaell,  trading  under  the  lirm  of  W> 
J.  Kuaaell  and  Company,  took  poaaeaaiun  of  tbe  pre- 
miae*.  On  25tb  June  1832,  the  reapondent  presented 
a  petitien  uf  sequeatratiun  tu  the  Sheriff  agaiiiHt  W, 
J.  Ruaaell  and  Companvi  narrating  his  bond,  decree 
of  roailla  and  dutiea,  and  that  the  principal  a uin  wu 
still  due,  beaidea  an  arrear  of  inlereat  at  -Murtinmaa 
IBSl  of  £12,  5,  U.,  together  with  intereat  aince  that 
term;  that  tbe  aubjecti  had  been  poaseased  by  cer- 
tain tennnta  up  tu  Wbitaanduy  ItlSI,  at  the  yearly 
rent  of  £55,  and  vere  then,  and  had  be^n  aince  that 
term,  poaaeaied  by  the  aaid  W.  J.  Ruiaell  and  Com- 
pany, who  were  due  and  owing  the  rent  thereof  aince 


they  entered  to  poaaaaiioa  ;  that  at  WhiUnnday  1832 
tbe  rent  due  waa  £55  Sterling,  and  at  Martinmaa  and 
Whitaunday  following,  the  aaid  W.  J.  Rtuaeil  and 
Company  would  be  due  tu  the  reapondent  tbe  like 
auRi  aa  the  current  year'a  rent ;  that  the  reapandeat 
had  by  law  a  right  of  hypothec  orer  the  effecta  of  tbe 
said  Company  wttbin  tbe  premiaea,  fur  aecuHty  and 
payment  of  the  renta  due,  and  to  become  due  to  him, 
and  therefore  praying  for  aeqneatration  in  common 
furm.  Immediately  on  obtaining  warrant  of  service 
and   aequeatration   on   thia    petition,    the   reapondent 

E resented  an  applicUioo  to  tbe  Sheriff,  narrating  hia 
ond,  decree  of  mailla  and  duties,  and  petition  fur 
sequestration,  aa  abore  set  forth,  and  stating,  that  the 
advocator,  as  a  creditor  of  W.  J.  Russell  and  Com- 
pany, had  executed  a  poinding  of  the  effe<;ta  in  tlie 
premises  itccnpied  by  them,  over  whiuii  the  respon- 
dent had  a  right  of  hypothec,  in  security  And  for 
payment  of  the  foresaid  renta,  and  therefore  praying 
for  interdict  until  tbe  rent  and  expenaea  due  to  the 
respondent  ahould  be  paid.  In  answer,  the  advocator 
aUted,  that  William  Russell  waa  the  only  partner  of 
tbe  allied  firm  of  W.  J.  Rusaell  and  Company ;  that 
he  bad  entered  into  poaseaaion  of  the  aubjects,  not  as 
tenant  but  aa  proprietor :  and  that  in  tliese  drcum- 
stanoea,  the  reapondent  was  nut  entitled  to  exercise  a 
landlord's  right  uf  hyputhec,  and  to  interrupt  the  ad- 
vocator's legal  diligence  againat  hia  debtor.  In  an- 
swering tbe  reapondent'a  cundescendeuce,  tbe  advoca- 
tor admitted  that  tbe  sequestration  here  mentioned 
wu  executed,  but  denied  that  the  purauer  was  en- 
titled to  sequestrate  for  more  than  tbe  current  annual- 
rent  uf  his  bond. — Parkers  n.  Douglas,  Uerun  and 
Company.  5th  February  176.S  ;  Diet.  2ti6t).  A  re- 
curd  having  been  closed,  the  Sheriff,  on  17th  October 
1832, 

"  Finda  It  now  admitted  by  tbe  defender  that  tbe  poinded  elffcta 
in  quealion  are  subject  to  the  pursuer**  right  of  hypothec,  but 
denied  by  the  defender  that  the  pursuer  was  entitled  to  acque*- 
trate  fur  more  tbao  the  current  annualrent  of  hii  bond-  Ou  this 
point,  appointa  the  partiea  to  give  in  abort  mciDoiial*,"  &c 

On  16th  January  1833,  the  Sheriff  pronon need  thia 
interlocutor  ; 

■■  Having  conaidered  the  raemoiials  and  revised  memorial*  by 
the  iiartiea,  and  whole  process,  Finda  that  the  poinded  effects  io 
qiiL'atiun  are  hypothecated  to  the  purauer,  to  the  extent  of  the 
rent  payable  by  the  tenants  of  the  premitcs,  and  l-'inda  accoiditi^- 
ly,  (hat  the  punuer  waa  entitled  to  aequeatme  for  more  than 
the  current  annualrent  at  hi*  bond :  Therefore  continues  tbe 
interdict  in  term*  of  the  conduaion*  of  the  complitini,  and 
find*  tbe  defender,  Railton,  liable  in  the  fee*  of  eilrsct.  But 
in  the  circumstance*  of  the  case,  &uds  no  other  expeoaes  due, 
and  decern  a.' 

An  advocation  having  been  presented,  tb«  advoca- 
tor pleaded — I.  That  tbe  respondent's  right  to  exclude 
the  advocator's  poinding,  waa  founded  entirely  ou  ao 
alleged  right  of  hypothec ;  but  the  respondent  possess, 
ed  no  anuh  right.>-ll.  That  any  poaaesaory  right  to 
the  renta  obtained  by  the  decree  of  mailla  and  duties 
waa  abandoned,  by  allowiuR'  the  proprietor  ta  reaume 
poaaesaion, — W.  J.  Itnaseil  and  Company  being  no 
other  than  Russell  himself,  and  not  having  agreed  to 
pay  an^  reoL — III.  That  at  all  eveoU  the  respon- 
dent's right  could  nut  extend  ta  the  whole  poinded 
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goods,  or  wnount  of  tbe  rent,  but  only  to  aiinnsl  in- 
terest of  the  Bam  in  the  bobd. 

The  fMpondent  pleaded — [■  That,  in  rirtoe  of  bii 
bond  and  infeftment,  be  wu  entitled  to  a  preference) 
in  competition  with  the  advocator,  whoie  diligence 
wai  only  inchoate. — II.  That  tbe  decreet  of  m^ilU 
and  dutiet  was  operative,  not  merely  in  a  quenlion 
%rith  the  tenants  and  proprietor  called  in  the  uctiun, 
bat  u  conttont  title  of  pussesaion  ;  tlial  the  poisesRurs 
of  the  aubjects  were  W.  J.  Ru#seli  and  Company,  wbo 
formed  in  law  a  different  individual  from  William 
Kiissell;  and  although  it  were  held  that  the  company 
was  identical  with  William  Kuiiell,  tliia  would  nut  he 
tnaterial,  as  the  reapundent  was  entitled  lo  let  the 
subjects  to  the  proprietor. — III.  That  tbe  respondent, 
in  virtue  of  his  real  right,  and  decree  of  inuilla  and 
duties,  wsa  entitled  to  be  preferred,  nut  merely  to  the 
extent  of  the  aanualrent  due  on  hit  bond,  but  of  the 
rent!  in  medio. 

The  Lord  Ordinary  (Corehoiise),  on  26th  January 
1834,  pronounced  the  following inteilouutur  and  note: 

"  Tbe  Lord  Ordinary  having  heard  n>un»el  far  the  parties,  and 
foiiiidered  the  cloaed  record,  and  whole  pioress,  Advucaleii  tlie 
cauae,  and  before  further  Hr«vrer,  allowi  tbe  reapuiident  a  pruuf 
of  hia  averment,  that  alter  tbeexpirf  of  tbe  le;uesaF  (he  triiama, 
■gainit  whom  tbe  decree  of  mailli  and  duties  iraB  obuitied,  the 
proprietor,  Ruisell,  vrho  il  ia  now  admitted,  ia  the  Hole  |>artrifr 
of  the  firm  of  W.  J.  Ruaaell  and  Cogipai>y,  and  therefore  iden- 
tical with  that  Compan;r.  entered  into  posieimiun  of  tbe  aubjecu 
over  wbich  tbe  reipondent'a  heritable  bond  extends,  nut  a*  pro- 
prietor of  the  aubject*,  but  b;  a  apeeial  agreement  with  the  re- 
KIMindent,  bf  wbicb  be  became  bound  to  pa;  to  the  reapondeiit 
BII  yeurif  rent  of  £b5  Sterling,  and  allowa  tbe  advocator  a  con- 
junct probation  ;  granta  comoiiiblon  to  to  take  the 
proof,  and  warrant  for  letters  of  diligence  for  citing  witnetoca 
tuid  havert,  to  compear,  and  be  examined  by  the  commiaaioner, 
to  be  reported. 

"  Note. — Whether  an  beritahla  creditor  ever  had  a  lien,  J/ue 
jure,  over  the  moveahlea  on  the  land  covered  by  hit  aecunty,  ta 
now  become  matter  only  of  »ntiqiiariaa  rstearcb.  It  ia  aetilrd 
law,  that,  practically,  he  baa  no  aucb  lien  now,  hut  must  proceed 
to  affect  them  by  diligence.  By  a  decree  of  muilli  and  dutie*. 
he  will  obtain  tbe  benefit  of  the  landlord'!  hypothec  over  the 
crop,  atoek,  and  moveables  of  the  tenant),  to  be  made  effectual 
l>y  a  sequestration  j — by  ■  poinding  of  tbe  ground,  he  nuiy  allaeb 
tbe  effect*  of  the  landlord,  and  tbou  of  the  tenants  to  the  extent 
of  tbe  rents  due  by  them.  In  the  present  case,  tlie  retpondent 
did  not  poind  the  ground  ;  be  bus  aequeatnited  tlie  property  of 
Russell,  and  tbe  ef^ct  of  tbut  sequestrstion  muht  depend  on  the 
fact  whether  Russell  entered  into  posseiiian  in  the  ehtnieter  of 
landlord,  or  by  virtue  of  an  agreement,  by  wbicb,  as  lennnt,  he 
WHS  to  pay  a  rent  to  the  respondent.  The  Lord  Ordinary  can- 
not hold  the  decree  in  absence  in  ibe  sequeatration  at  a  proof  of 
the  existence  of  tucb  agreement  in  a  question  with  tbe  advoca- 
tor, who  waa  do  part;  to  the  process" 

On  12th  February  1834,  a  tuiaute  waa  lodged  fur 
the  reapoodent  in  these  terms: 

"  That  the  isid  WUliam  Russell,  who,  it  now  turns  out,  was 
(be  sole  partner  of  the  lirm  of  W.  J.  Runtell  and  Company, 
but  who  gave  out,  and  led  the  leipondent  to  believe,  that  there 
were  other  partnera  in  company  with  him,  fkir  whom,  as  well  as 
fur  himself,  tbe  agreement  wa*  made,  i>  now  ilfid.  That  the 
agreement  between  tbe  reepondeiit,  and  the  aaid  William  Russell 
lu  acting  far  tbe  alleged  eumpaiiy.  inu  not  in  wriliag  :  That,  in 
i^onseqiience  thereof,  the  respondent  ii  not  able  to  ioitruct  hi* 
tivernient  as  to  the  said  agreement,  otherwise  than  by  the  evi- 
dence already  adduced,  and  the  circumstnnee>  stated  and  admit- 
ted on  record.  He  therefore  clsved  tbe  Lord  Ordinary  lo  re- 
sume consideration  uf  the  cause,  and  to  piooounce  such  order 


therein  aa  to  his  Lordship  might  teem  proper,  regai^  being  bad 
to  tbe  foregoing  statement  and  sdmissioD." 

Thereafter,  on  ISth  February  1834,  the  Lord  Or- 
dinary pronounced  the  following  interlocntor  and  note: 
"  The  Lord  Ordinary  having  considered  the  minute  for  tbe 
reapondeiit,  and  whole  pmcesK. — In  respect  it  is  now  admitted 
\if  the  respondent  that  he  is  unable  tu  instruct  his  averment  that 
Russell  entered  into  puasesiiun  of  the  subjeet  in  qtii-atitin  in 
virtue  ofa  apeeial  agreement,  by  which  he  herome  hound  (o  pay 
a  yearly  rent  lo  the  renpondenl.  and  in  reapect  thut  the  petiiioii 
for  tequeatration  waa  presented  by  the  rtiipDijdenl,  not  in  the 
chancier  oF  ■  creditor  having  a  lien  over  the  moveablet  on  the 
property  by  virtue  of  hia  heiitable  hond,  but  solely  for  the  pur- 
pose of  Httaching  the  goods  covered  by  his  hyputhec  as  landlord : 
Alters  tbe  inifrlocntur  of  the  SheiilT;  recalt  the  interdict,  and 
decerna  ;  Finds  iiu  expenses  due. 

'- JVW.— The  qiieslion  alluded  lo  in  the  former  note,  VT., 
Whether  an  berilahle  creditor,  who  has  not  used  a  poinding  of 
the  ground,  can  attach,  by  a  summary  sequestration,  moveables  on 
the  property  not  hypothecated  t'ur  rent,  but  belonging  to  a  pro- 
prietor in  natural  poaaession,  is  not  raised,  in  this  cane.  I'he 
peiiiion  for  srqnesiriiilon  does  not  proceed  on  ibe  allegation  uf 
aucb  a  righL  It  aeit  forth  that  the  respondent  has  a  rigbl  of  hy- 
pothec over  the  effects  for  payment  of  the  rents  doe  and  lo  be- 
come doe  lo  him,  and.  in  order  to  make  this  right  effectual,  that 
tbe  application  ia  made.  Ko  expentet  are  found  due,  because 
the  advocator  in  the  Inferior  Court  admitted,  errooetiualy  in 
point  of  law,  thai  there  was  an  hypothec  to  some  extent,  Bn4 
argued  bia  case  on  that  supposition.' 

The  retpundont  reclaimed  on  the  merit*,  and  the 
advouttor  on  the  point  of  expentes.  The  reapondent 
plfudi-d,  That  but  fur  tbe  admission  of  the  advocator, 
and  the  finding  of  the  Sheriff,  that  the  retpondent  waa 
entitled  to  acij  nest  rate  for  the  annnalrent  of  hie  bond, 
the  reapondent  would  hare  executiKl  a  poinding  of  the 
ground,  which  wotiid  unqueniiuniibly  have  R'^en  him 
n  preference  ;  but  Ht  the  guudt  had  been  sold,  it  was 
now  impotnible  lo  do  tbit.  Farther,  that  the  respon- 
dent VKi  entitled  tu  use  sequeitlration,  although  the 
proprietor  himerirwat  in  possession  (Parkers  o.  Duu- 
glas,  Heron  and  Co.,  5th  February  1783,  F.  C.) :  and 
besides,  that  in  the  ahxence  of  all  proof  tu  the  con- 
trary, it  waa  to  be  presumed  that  RuMell  had  got  into 
poBsestiun  aa  tenant  under  the  respondent,  who  was 
in  tbe  legal  right  to  possess,  under  bis  decree  uf  mailla 
and  duties. 

Lord  PreiMenl — The  re»pondenfs  sUrgation  was,  Ibil  Riia- 
aell,  or  W.  J.  llushell  and  Conipuiiy,  were  bia  tenants.  lie 
■dmila  In  a  minute  ihm  he  cannot  piove  that. 

l.ont  Gaiia.— The  Shetiff  findt  it  admitted,  that  there  was  a 
right  of  hypothec  for  the  annualrenL  But  for  tbia  admission, 
the  respaiident  says  he  would  have  executed  ■  poinding  of  the 
ground.      Now  the  queatiun  ia,  what  ia  to  be  tbr, effect  uf  this  ? 

LartI  Mwietuie. — I  am  quite  clear  that  the  hypothec  was 
goud  wilhuut  any  lease,  but  the  action  waa  wrong  laid.  J  Cbink 
there  should  be  aome  reaervatioii. 

Ltrd  FmUeni I  do  not  think  any  ratervation  necessary. 

The  rights  of  ih«  respondent  are  good  without  it.  A  retcrva.^ 
tion  is  always  eontlrued  into  an  expression  of  opinion. 

The  Court  adhered,  but  found  no  expenses  due. 

Advocator's  Authoritiet.— <a>  S  Bell's  Com.  6-25.  (S) 
Parkers  a.  Douglas,  Heron  Si  Company,  Stb  Febroary  1783) 
KC. 

Reapondeiit't  Authoritlea. — (I.}  Patkera  ■.  Doiiglat,  Heron 
&  Company,  5tb  February  1763.  F.C.  Lady  Kclhead,  Sd 
November  1746;  M.  27B5  Webtt.r,  tSih  July  17H0;  M. 
8902.  Ertkine,  2d  November  1748;  M,  2901.  Tullis  d. 
Whyic,  ISth  June  iei7;  P.O.  Sut.  I.  Robert  I.  c.7.  Btuk- 
lon,  IL  A,a  S  Bmt-a  Lec4a&  (£)  2  Roas's  Lee «»,  Ersk. 
IV.I,49i    (8.)W«btisr,l9thJuly  l7EViU.2S02. 
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First  Division — Lord  Ordinarj,  Corehotne. — Act.  Ratber- 
fardRnd  Cbeipe;  Thomai  Lebnrn,  S.S.C,  Agent.-~^tt.  Jome- 
Mri  «nd  PatoDi  Junei  Burn,  W.3.,  AgesU—iAi  Rdland, 
Cletlt.— [fl.i>.] 


Zltt  June  1834. 

No.  373. — IU'Callcm  and  Millbr  and  Otrkrs, 

Sutpendert,  v.  Donald  M'Dosalo,  Chnrger. 

Prnceu — Pnntinj — A  iumnioiu  o/'  rri/uftion.  railed  after  Ihi  jn- 

Urlteittor  nclnimed  agaiHtl  Aad  trrti  ^nvnouiiMd  (H  a  rttalim 

nupeniim,  alloired  to  lie  piinlcd  to  the  Cauri. 

Messrs  M'Callarn  and  others  npplied  for  leaTS  to 

print  a  Bummons  of  redaction  which  had  been  raised, 

tuWqnent  to  the  Lord  OrdinsryV  tnterlocntor,  in  a 

■nspensiun  at  their   instance,  against  which  thojr  had 

reclaimed  to  the  Court.     Objected — Nothing  can  be 

printed  to  the  Conrt  which  was  not  before  the  Lord 

Ordinary. 

Lord  Prtaitenl. — In  luspensioni  it  somecimes  Tiemmei  nercB- 
■arjr  pre  forma  to  nise  ■  summons  of  reduction.  Tbere  can  be  no 
harm  to  the  respondent*  in  allowing  tfae  Buoimont  to  be  printed. 
The  Conrt  granted  leave  to  print  accordingly. 
First  DiTision — Act.  Shew;  John  B.  Grade,  W.S.,  Agent. 
—Alt.  DMn  ofF«cultT{Hope)  J  Janes  Stosrt,  S.S.C  Agent. 
—Mr  Holland,  Clerk.— l.C.Zl.1 


2Iri  June  1834. 
No.  374.— Janes  Merry,  Pursuer,  v.  Mart  Dun  or 

Masson,  D^ender. 
Proceis — Proving  of  the  Tcitor^Casiii  AniiMionls — Oratm. 
(fatten  in  wkick.  in  an  action  far  proving  the  tenor  of  a  dUpoii' 
frm,  itid  a  tuficieni  ipecifiea>ion  o/tlie  casus  amiasionls,  that  At 
dttd  bad  ieen  ahtlracted jrotn  the  iliipcnee'i  repoiiloriee,  or  fone 
amiaing  in  the  po4i*mon  of  iome  ptrion  toioion  he  had  lent  the 

The  pursuer  bronght  an  action  against  the  defender 
for  proTing  the  tenor  of  a  disposition,  alleged  to  have 
been  granted  by  the  defender  to  the  portuer**  late 
father,  James  Merry,  dated  3lst  May  1 791,  and  sasine 
following  thereon,  dated  Sth  June  I79I.  The  pursuer 
produced  the  prior  titles,  and  the  articles  of  ronp 
under  which  the  subjects  had  been  exposed  by  the 
defender,  with  minute  on  the  back  thereof,  bearing 
that  the  parttier's  late  father  had  been  preferred  as 
the  last  and  highest  offerer ;  and  the  parsuer  referred 
to  the  account  of  expenses  in  the  books  of  tfae  agents 
who  had  prepared  the  disposition,  and  to  the  Register 
of  Saaines  in'wbich  the  foresaid  itifeflment  in  faroor 
of  the  porsner's  father  had  been  recorded  on  Sth  Jaiie 
1791.  The  caius  arhituOni*  was  Condescended  on  in 
the  following  temis  : — "  That  the  said  dispositloA,  aiid 
infeftment  thereon,  after  the  pursuer's  father  had  been 
infeft,  and  his  infeftmeift  duly  registered,  hare  gone 
arrissing,  having  been  abstracted  from  the  repoaitoriea 
of  the  late  Mr  MerrviOr  lost  ib  the  possession  of  some 
indivrdual  to  whom  tie  (pay  have  lent  the  samp.  The 
disposition  at  least  was  at  one  time  in  the  possession 
of  a  person  of  the  name  of  Peter  Bain,  the  proprietor 
of  an  adjoining  snbject;  and  on  the  disposition  in  fa- 
vour of  John  Kerr- (the  first  of  the  adminicles  pro- 
duced) there  is  a  marking  in  the  hanJwrKing  of  the 
late  Mr.  Merry,  in  these  words: — '  Janres  Merry — 
paper  given  or  lent  to  Mr  Bain.'  "  The  defender  ob- 
jected, that  (he  catut  amtaionis  was  not  sufficiently 


specified ;  bot  the  Court  snstalned  the  BdminicTes.  and 
allowed  a  procif  of  the  cans  amisnonit  m  the  nsnal 
form. 

Pint  Division.— ^(i.  George  ttojrt  T.  ft  3.  Darling.  W.S., 
'gents.— jfft.    Whighamj  ,'  *"    "        "  "  "       .  .   _. 

ir  BsU,  Ctstk.— i;e.i>.} 


21U  June  1834. 
Noi  375. — jAHsa  BSKNKTT,  Purauer,  «.  Jahes  John 

Frasih,  W.S.,  Defender. 

Diligencw — Inhibition — ATTCstmenl — Cireumitaneet  in  wAict  a 

pttitimu  prrtcmed  wUAotil  caulion  or  conagitaliBit,  for  tke  read 

of  in/iibiliaiu  and  arralmailt  on  ■  eondiliiBul  teud  of  onuim^ 

In  Jnly  1826)  tbfl  estatea  of  Mr  PeMland,  coacb- 
roaker  in  Perth,  were  sequestrated  on  his  own  appti* 
cation,  and  a  trustee  appointed.  Although  Mr  Pent- 
land's  aSbirs  had  become  embarraHed,  from  bis  funda 
being  locked  up  in  various  ways,  H  was  consider- 
ed that  his  property  was  greatly  mora  than  saffi- 
eient  to  pay  his  debts  ;  aad  in  July  IH27,  the  respon< 
dent,  and  Mr  Charles  Campbell  Stewart,  W.S^  granted 
a  bond  of  caution  to  the  creditors,  fur  payment  of  their, 
wIhJb  debts,  eatimated  at  £15,000,  besides  expanses  :■ 
whereupon  th<t  sequestration  was  recalled.  In  se- 
curity to  Mr  Eraser  and  Mr  Stewart,  a  trust-deed  waa 
granted  to  them  by  Pentland,  uF  his  whole  estate  and 
effects.  Mr  Pentland  soon  became  dissatisfied  with 
the  man^emeflt  of  Mr  Fraaer,  and  varioos  diapntfia 
arose,  which  terminated  in  a  minute  of  agreement, 
executed  in  siunmer'  1S31,  by  which  Metars  Fraaer 
and  f^tewart  ngreed  to  devolve  the  trust  en  Mr  Edward 
Sandeman  and  Mr  Thomas  Paton,  both  in  Edinburgh. 
This  minute  of  agreement  contained  a  general  re- 
ference of  all  disputes  to  Andrew  Clephane,  and  Jamea, 
Keay,  Esqrs.,  advocates,  or  any  oversman  to  be  turned 
fay  them,  nnder  the  declaration  that,  if  the  snbmis- 
eion  shoald,  from  any  cause,  prove  abortive,  the  judg- 
ment of  aCourt  of  law  should  have  the  sameeffect  as  the 
decree  arbitral  would  havehad,  and  be  held  as  substitut- 
ed initsst^ad.  Itwas  conditioned,  that  on  the  trast-«- 
tate  being  tranaferrdd  to  Messrs  Sandeman  and  Paton, 
they  should  pay  £2000  to  Mr  Fraser,  and  £1000  to  Mr 
Stewart,  to  account  of  theiradvances  fur  Mr  Pentland, 
and  should  grant  bond  to  Mr  Fraser  for  a  farther  sum 
of  £6000,  under  reservation  of  certain  rights  ofreten- 

"  and  farlber,  under  tbif  espma  declintton,  that  tlie  granting 
of  said  bond  shall  not  be  held  te  infer  tbat  the  said  mm,  or  any 
part  tberH>r,  la  due  to^  the  said*  James  John  Ptas^and  Cbarlrs 
Campbell  Stewart,  or  eithn  of  them,'  slid  ahsll  tottn  no  daim 
against  the  said*  Edwatd  Sandeman  and  Thomai  Paton,  btjand 
the  aam  which  the  said  arbiter*,  or  the  oversman  whom  thef 
maj  appoint,  ahaU,  after  an  sdjtiatmeDt  of  all  dalpta  anil  que*. 
tions  nnder  said  (ubmitsfon,  betwixt  the  sud  Qeorge  PmlLui^ 
and  tht  aaids  Jamea  John  Praser^nd  Chsries  Campbell  Stewart, 
or  either  of  them,  find  to  be  legallf'due  bf  the  said  Oeorgs 
Pentland.  That  the  said  Edward  Sandeman  and  Thoibai 
Paton,  ihall  also,  bf  the  said  bond,  become  bound  forsuchaddi- 
tional  sum,  if  anj,  as  iball.  nnder  the  said  aubmiisinn.be  found  due 
to  the  nids  James  John  Fraser  and  Charles  Campbell  Stewart,  or 
dtherofthem,  on  the  aaid  advances  and  obligations  contained 
ih  aaid  Btste,  signed br  the  partieaai  relstive  hereto:  DerUring 
that  the  jEeoOO  conditionally  provided  fcK  bj  the  aaid  bond,  arid 
Wbsl.'if  an;,  farther  sum  that*  aball' be- found  diie  to  ihe  smids 
Jsmei  John  Frsser  and  Charles  Campbell  Stewart,  or  either  of 
tbem,  anAn  naid  snbmistlon,  sfailt  not  be  esigiUc  for  five  years 
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fraia  the  date  htrtof,  provided  the  feeaiitf  of  the  Hid  Edwrnrd 
Sundemao  iiid  Tbonwi  PaCon,  in  Tavaur  of  the  nidi  Jamet 
John  Fnuer  aod  Cbarle*  Canpbell  Slewait,  leuaiiu  uninpaic. 


It« 


B  farther  provided,  timt 


"  the  iwicl  Eriirard  Sandeman  and  Thomas  Paton  Aall,  under 
tlie  docld  rations  and  reierviit  ion  a  before  iilentianed,  be  bound  at 
tbeexpiiy  of  five  yean  front  the  date  hereof,  either  to  pay  the 
»idB  Jamea  John  fraaer  and  Cbarlea  Csmpbetl  Stewart,  the 
whole  balance  gf  tberr  clainm,  if  any  ahall  b«  aacertained  to  be 
due  to  them,  or  bring  the  whole  means  and  ratale  of  the  aakl 
Oeoi^  Pe«lland  to  aale,  and  if,  upon  a  GbiI  winding  up 
•f  tlie  add  George  Pentland's  estate,  there  shall,  after  de. 
ducting  all  fair  and  proper  charge*  of  management,  be  a  di:Gdencj 
of  funds  to  meet  Ibe  whole  advoncen  and  obligstiona  claimed  bj, 
and  auitained  as  legallf  due  to  the  uida  James  John  Frueer  and 
CharieB  Campbell  Stewart,  or  either  of  them,  under  this  pre- 
aent  afreeosent,  any  la:>s  ariiing  (hereon  shall  he  borne,  one- 
hulf  bj  (lie  said  Edward  Sandeman  and  Tbonas  Paton,  and  th« 
other  half  by  the  taids  James  John  t'ruseiaiid  Chailes  Campbell 

The  >nni  of  £2000  fras  paid  to  fSi  Fnwer,  and  the 
mtin  of  £1000  to  Mr  Stewart,  &i  RtipoUted  <n  tliii 
airreenmnt,  and  a  bond  wai  granted  by  Mbd«r«  Sande-' 
man  and  Paton,  on  lltlijulf  1831,  for  ttiefSOOO,  nii- 
dertlie  whole  conditioni,  reierrations,  anddeiJaraliona 
contained  in  the  minate  of  iTgreement.  Mr  Fraier 
harinif,  as  be  alleged,  before  lite  minute  of  agreement 
was  finally  completed,  ffiund  reason  to  be  diautiafied 
with  the  Mcnrity  of  MeaarB  Sandeman  and  Patau. 
The  bond  wa*  attested  on  laid  11th  July  ] 831  by^ 
Meflura  Alexander  Robertson,  and  the  petitioner,  James 
Bennett,  W.S,  and  on  2d  Novfiinber  1831,  it  was 
in  like  manner  atteated  bv  Sir  PatriiJi  Walker  and 
Dr  John  A.  Rubertaoo, — all  of  which  parties  bound 
themselves,  conjunctly  and  aererally,  aa  caotionen 
and  sureties  tuiitdiane,  along  with  Mesart  Sandeman 
and  Paton,  the  nrindpal  obligants  in  the  bond.  The 
aabmissioB  not  tiaving  been  proceeded  in  williin  year 
snd  day,  an  action  of  declarator,  count  and  reckoning,' 
waa  rai»ed  by  Mr  Fraaer  against  the  parties  to  tho 
bond.  In  the  meantime,  Mr  Franer  had  recorded  the 
bond,  and  on  the  allegation  that  the  parties  thereto 
were  vergenUt  ad  inopiam,  he  used  inhibition  and  ar- 
restment therepn  %o  a  large  amount  against  the  re- 
spondent, Mr  Bennett,  who  now  applied  for  recal  of 
the  said  diligences,  as  nimiously  and  opprewirely 
nsed,  not  with  the  itma  fidt  intention  of  securing  a 
debt  which,  it  was  believed,  woold  not  he  ultimattJy 
fonnd  due  to  the  respondent,  but  for  the  sole  purpi 
^f  ;..:.,.i..~  •!.»  «.•:•■. ■. i:>      ti.. .:.:_. 


[,  That  the  bond  contained  no  acknowledge- 
ment of  debt,  hot  a  mere  eventual  obligation  for  what 
the  arbiters  might  find  due :  That  the  submission  not 
being  limited,  did  nut  fall  by  the  lapse  of  vear  and 
day:  That  the  responsibility  of  himself  and  sereral 
of  the  other  obligants  in  the  bond  was  undoubted, 
and  although  it  were  otherwise,  the  petitioner's  re-, 
medy  was  to  get  a  new  attestor ;  and  that  in  the.- 
whole  circnm stances,  which  were  detailed  at  great 
length,  the  inhibition  and  arrestments  onght  to  be 
recalled,  without  caution  or  eonsignstion. 

The  Conrt,  while  they  considered  the  petitioner's 
uase  to  be  »  hard  one,  thought  that  they  could  not  re- 
cal the  inhibidifn  and  arrestments,  without  caution  to 
Vol.  VI. 


a  certain  extetit ;  and  as  no  caution  was  offered,  they 
refused  the  petition,  bnt  fonnd  no  expenses  due. 


sad  P.  Robeitson ;  Jamea  Bum,  W.S.,  Agent.— [C.iP.] 


2lri  June  I&34>. 

No.  376. — John  Johnson,  Nominal   Ratter  and  Re- 

tpoadent,  v.  Nobman  M'Qcieen,  Real  Raiser  and 

Complainer.  ' 

Law  Af^nt — AtComey  License — A  pnrti/  it  not  enlillcJ  le  claim 
or  Uke  cnilit  on  accaunl  eUhet  of  Ircable  or  UUbtrieBieiUi,  ia- 
eurred  by  him  aa  affnU  before  a  Court,  eilAer  in  hie  ovt  name 
or  thai  ofalieeaied  ageAl,  tehile  he  Itimielf  kad  aa  licttue  or 
eerlificalt  oi  agetU. 

The  settlement  of  the  late  John  Murray  of  Griaher- 
nish  led  to  a  variety  of  proceedings,  and  tn  particular, 
to  an  action  of  reduction  thereof,  at  the  instance  of 
the  DOW  deceased  Angus  Murray,  the  nephew  and 
heir-at-law  of  the  grnuter.  The  decision  of  the  Court 
in  thnt  case  was  pronounced  on  the  SIst  January 
1836.  Prior  to  the  date  of  said  action,  Angus  Mur- 
ray bad  come  to  Edinburgh  as  a  student  of  medicine  ; 
and  having  become  acquainted  with  Mr  Johnson,  then 
a  clerk  in  the  office  of  a  writer  to  the  Signet,  he  took 
his  advice  and  assistance  in  conducting  said  action. 
Mr  Johnson,  it  was  allied,  did  also  a  variety  of  other 
buKinesB  fur  Angus  Murray,  and  came  under  advances, 
and  incurred  obrigations  on  bis  account.  In  October 
1836,  Murray  executed  a  tntst-dispositionof  theestata 
of  Grishernish,  and  of  bis  whole  other  means  and 
estate,  in  favour  of  Johnson,  which  bore  to  be  granted 
for  payment  to  him  of  bis  advances  and  disbursements, 
besides  a  gratuity  of  £1000,  on  account  of  the  risk 
and  responsibility  undertaken  bv  Johnson  on  behalf 
of  the  granter,  and  for  certain  other  purposes.  Short- 
ly aftvr  the  date  of  said  trust-disposition  a  contract 
and  agreement  was  executed  between  Donald  Mur- 
ray, the  only  acting  trustee  under  John  Murray's 
settlement}  and  Angus  Murray,  whereby  the  latter 
was  to  pay  the  sum  of  £2000  to  Donald  Mnrray,  and. 
decree  of  reduction  was  to  pass  in  the  action  at  the 
instance  of  Angus  Murray,  Under  that  agreement, 
Mr  Johnson  was  interposed  as  can^oner  far  Angus 
Murray,  and  it  confirmed  the  trust-disposition  pre- 
viously granted  by  him  to  Johnson,  and  oonttDued  the 
trust  in  bis  person.  Mr  Johnson  entered  upon  the 
mauHgement  of  the  trust-estate,  and  had  sold  certain 
uf  the  heritable  subjects,  and  advertised  certain  others 
fitr  sale,  wl<en  the  oumplaioer,  as  a  c^ditor  both  uf 
tlie  late  John  Murray  and  of  Angna  Murray,  present- 
ed the  present  bill  uf  suspension  and  interdict  against 
the  sale  being  proceeded  with,  The  complainer  also 
brought  the  prexent  summons  of  multiplepoindlng  in 
the  name  uf  the  pursuer,  against  the  different  parties 
interested  in  the  trust-estate,  for  the  purpose  of  hav- 
ing the  trustee  exunered  and  denuded  of  the  trust. 
These  actions  were  conjoined,  and  truly  resolved  into 
an  accunnting  between  the  pnrties ;  and  the  only 
points  raised  for  discussion,  before  remitting  the  cause 
to  an  accountant  to  asuertuin  the  balance  due  to  the 
pursuer,  arose  uut  uf  an  objection  -  taken  to  the  pur-: 
suer's  accounts  uf  business,  and  wkioh,  aa  conlun^' 
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In  the  compluner'i  foOrth  plea  id  law,  wai  to  the  fol- 
lowinff  effect  ^ — "  Not  haring  been  a  licenied  prac- 
titioner, nor  eren  admitted  a  procnrator  or  lolicitor 
in  any  Court,  durlnf(  the  currency  of  the  acconnta 
claimed  by  him,  the  reapondent  ia  precluded  by  Sta- 
tute from  demanding  or  »etting  up  tlieae  accounts  by 
way  of  claim,  retention,  or  compenaation,"  The  pnr- 
■aer  ttated,  that  he  had  ref^nlar  attorney  certificate! 
from  the  yeara  1821  to  1-8S2,  incInsiTe,  with  the  ex- 
ception of  the  year*  1827,  1828  and  1829,  and  that  he 
had  been  duly  authoriiied  to  practiie  as  an  agent  since 
1B28,  prerioua  to  which  time  all  the  law  buainoM 
tranaacted  un  aocoant  of  the  trust  was  done  in  the 
name  of  a  regularly  entered  and  licensed  practitioner. 

Minntea  of  debate  were  ordered  ;  and  on  the  gene- 
ral question  the  pursuer  pleaded — I.  In  respect  to 
baainesa  which  was  not  proper  Court  ba«nesR,  done 
by  the  pnrauer  when  he  had  an  attorney's  license, — to 
entitle  him  to  payment  of  disbursements  in,  and  the 
ordinary  fee  and  reward  for  such  business,  it  is  not 
necessftry  that  be  should  be  entered  as  an  agent  in 
any  Court,  or  have  authority  to  practise  there.  Any 
person  who  has  sufficient  skill,  and  more  especially 
any  one  haring  an  attorney's  certificate,  may  transact 
business  of  that  description;  and  if  employed  to  do 
so,  tbe  employer  is  bound  to  pay  him  at  the  nsnal 
rate. — II.  in  respect  to  Conrt  business  done  when  the 
pursuer  had  an  attorney's  lioenie,  btttwas  not  entitled 
to  practiae  as  an  agent,  and  which  was  transacted  in 
the  name  of  a  regularly  entered  practitioner,  tbe 
claim  is  clearly  well-founded.  The  bosiness  was  in 
rem  vertant  of  Angus  Murray's  estate,  and  it  is_;iis 
iertii  to  fairo,  or  any  one  in  his  right  by  whom  it  was 
done.  The  principle  of  paclttm  Ulicitum  does  not  ap- 
ply to  SQcfa  a  case.  All  the  cases  decided  on  that 
ground  inrolred  questions  between  tbe  agents  them- 
aelves  who  bad  made  the  ogreement,  and  did  not 
touch  the  point  of  a  claim  against  the  party  for  whom 
the  bniinese  bad  been  done. — Iff.  In  respect  to  bnni- 
nese  done  when  the  pnrsner  bad  not  an  attorney's 
license,  hat  while  he  was  a  notary-public ;  Tbe  ob- 
jection Jbonded  on  the  want  of  license  can  only  apply 
to  those  portions  of  the  boMness  contained  in  the  ac- 
counts in  question,  which  are  described  in  the  Statate 
a*  requiring*  certificate,  via.  "  the  suing ODt  any  writ 
or  process,  or  eommendng,  carrying  on,  or  defending 
any  action,  suit,  or  proceeding,  or  doing  any  act  what- 
erar  in  any  Conrt  in  Scotland,  as  a  solicitor,  agent, 
attorney,  or  procurator  of  such  Court,  or  acting  as  a 
public  notary,  or  exercising  the  office  of  a  notary  in 
any  manner,  or~  doing  any  notorial  act  whatever  in 
Scotland."  The  want  of  license,  therefore,  eoald  strike 
only  against  those  portions  of  the  account  incurred 
for  Court  business  during  the  period  when  the  pursuer 
had  failed  in  taking  out  one.  With  regard  to  all  the 
rest  of  the  business,  of  which  tbe  accounta  in  question 
are  composed,  as  for  instance,  charges  for  going  to 
Skye,  factor's  business,  commission,  &&,  no  objection 
can  be  pleaded  under  the  Statute. 

The  complainer  pleaded — f.  Any  compact  between 
the  parsner  and  tbe  agents  whose  names  he  alleges  to 
have  used,  waa  a  lurpe  pactum,  which  cannot  found 
a  claim  againat.any  party.  Such  a  practice  b^  been 
nprobatad  u  illegal   by  repeated  decisions  of  tbe 


Conrt.  It  ia  therefore  of  no  consequence  to  iaqaire 
of  what  items  the  charges  consist.  The  whole  are 
unwarranted,  and  no  part  thereof  can  be  sustained.— 
II>  The  respondent,  not  being  possefaed  of  the  certi- 
ficate required  by  law  during  the  period  of  the  cur- 
rency of  the  accounts  claimed  on,  is  nut  .entitled  lo 
insist  in  such  claim. 

Lord  Mackensia  prononnced  tbe  following  later- 
loeutor : 

'  '"  I9tt  Ifn  IBM.— Tbe  Lord  Ordlnsry hiving  considirH  ik 
doSed  recDrd,  the  reviled  minutes  for  Che  piniea,  ind  wbots 
proeeu, — Finds,  tbit  the  defender,  John  Jobnion,  bunoc  right 
10  clBim  or  Mke  credit  in  tbi>  action,  on  bccouhC  of  tiibrr 
trouble  or  diibuneiceM  incurred  by  him  si  igent  bcrore  ib« 
Court,  either  nnder  fai*  own  namt  or  tbst  of  an;  Mber  pmoa, 
while  be  (be  nidderenderww  cither  not  l^llyqiuliGed  (outin 


Findi  tbe  said  defender  llsUe  to  tbe  punuer  iu  tbe  rapcDMs  of 
IhiadiKunioR;  of- wbieb  sppoinuan  sccoent  to  be  given  is, 
and  when  lodged,  rcmiti  ibe  same  to  the  auditor  to  Iu  ud  >»■ 

The  pnrsner  reclumed.  Tbe  Court  pronouooed  this 
tnterloentor : 

"  Adhere  to  tbe  intsrioeocor  eomplidned  of,  in  so  (irMil 
finds  tbnt  the  defender  )■  not  entitled  to  claiia  or  iiks  credit  fw 
his  disbursemenu  at  tbe  llfne  when  fae  hud  no  lieenie  or  nr- 
tlflcate  ■■  sgent;  quoad  uitrn,  remit  to  the  Lord  Ordimiy  Co 
hear  pardei  furtlur,  and  to  do  u  to  bii  Lordsbip  shall  seem  jsh, 
iMerving  qaeilbn  n  to  eipenMs," 

Punoer'i  Auih(wities_<a)  A.  tk  B.,  Uif  li^  1832.  Bnib 
•.  Mackinnon,  I9tb  Match  1820.  UeDdersun  *,  H'Kij,  De- 
cember SO,  1832.  B  Geo.  IV.  op.  49,  sccu.  A,  ft  Gibwa  *. 
Dodt,  kc,  January  15,  1829. 

Complsiners  Authorities.— (1.)  Act  of  Sedemnt,  lOlh  Hurh 
)7M.  Act  of  Sederunt,  10th  March  1712.  Braib  r.  H-Kin- 
noB.  Hendersoa  *.  M'Ks;.  Lord  Advocate  *.  Hunter  Ulii^ 
Usrch5,183a. 

Sceood  Diviiloo.-^Lotd  Ordinary,  Mackeniie.— ,4(1.  Kc^ 
and  Wood;  Charles  C.  StewarU  W,&.,  Aavnt.~^ii.  JanMia 
id  A.  M-NeiU;  M'intotb  and  Gemiuetl,  &S.C.,  Ageuta.- 
-    -"■  Clerk.— [CD.] 


2\a  June  1BS4. 
No.  S77. — jAHaa  Laidlav  Pitcairh,  Pmrntr,  v. 

ANDEawPfTCAIRNQ/'PlTCaLLO,&&(TBIiaT(Utf 

Alexander  Pitcaibh,)  Defendirt, 
fiaeen — Tide  to  Insist — J  party  karitig,  aflrr  raimg  «  tciim 
tfrtdvaien  of  kit  uncb'i  mtilimmt,  ttttrrtd  hao  an  mnumfHd 
emCncI  of  marriage,  ttkmliif  kt  tml  ia  mifi  caiaMycrf  ttdr 
wtob  nlale  to  a  tnulee,  mti  pmBtr  M  uu  all  acfiimi  /rr  r*- 
ducing  lilt  uUlemrttI,  andlonlBinltilniU-tUmiei^  poj/mnlrf 
lAc  eiprtuet  thertef.Sild,  tkat  Ikt  parly  vat  not  oUuW 
tktrsttlitr  lo  diidaim  Iht  action  e/reJiMiaH,  6hI  Ikal  tktuvui 
vat  botimi  to  rtliert  kin  of  all  ct/khwi  mtf  cotUtfiUnctt  if  tU 
ttciiot  niiieftnH  to  It*  date  wka  Av  dtdani  tHat  avasi  nd 
lo  inlM  (U  punutr  ttertof^ 

In  October  1633,  tbe  pursuer  brot^t  the  presmt 
action  of  reduction,  of  a  general  trast-disposition  and 
settlement,  executed  by  bis  nnde,  the  deoeaaed  Mr 
Alexander  Pitcaim,  on  the  2Ut  April  18:11.  fa  No- 
vember 1833,  the  pursuer  entered  into  an  antenuptial 
contract  of  marriage,  whereby  he  and  his  apotne  cee- 
veyed  their  wliole  means  and  estate  to  Mr  Jame*  Jeha 
Fnuer,  W.S.,  in  trust,  fur  certain  purposes.  It  was  by 
thatcontraot,  later  a^a,praTidMl,'tMtMrpr*Mr*'«ball 
hold  the  whole  sabjecta  convened  l«  his  hvour  for  pay- 
ment of  the  expense  of  carryiag  on  the  law-enits  m- 
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gardinff  the  letting  aside  of  the  deedf  of  tettl«iii«nt  of 
the  laid  Jamei.LudlBwPitcAini'ii  fstber  ftod  uncle ;  with 
power  bIko  to  ene  and  deFend  all  actioni,  arid  enter  in- 
to rererenceii,  compound  and  transact  relative  to  the 
firemineti."  After  the  defence*  for  the  trustees  were 
u^ged,  the  pnrsuer  ^re  in  ft  minute  disclaiming^  the 
sctirin.  Thereiifter,  y\.r  Eraser  was  allowed  tn  gire  in 
anxWervrto  the  minute,  in  which  be  atated,  that  the 
action  had  been  rained  ander  an  express  itiandate  to 
that  effect,  granred  by  the  pursuer ; — that  he  had  ad- 
vanceil  large  sums  to  the  panaer,  besides  defraying 
the  expenses  of  the  present  procaedingt,  and  attending 
to  the  pursoer'a  other  Interests)— that  the  said  din- 
dmnatian  was  (he  resalt  merely  of  spleen  and  discon- 
tent on  the  part  of  the  parsuer,  in  consequence  of  his 
(MrFrnBer'ii)  necessaryinterference  with  his  concerns; 
— and  thnt  he  whs  entitled,  as  trustee  under  the  mnr- 
riage-con tract,  in  yjrtue  of  the  pwwers  therein  canfer- 
led  on  liim,  either  to  carry  un  the  aation  in  the  name 
of  the  pursuer,  or  in  hisown  name^  in  hi*  character  of 
trnitee.  When  tlie  case  Went  hack  to  the  Lord  Ordi- 
nary  with  these  answers,  he  proaoBnced  the  following 
10  terl  orator : 

"  lib  Juu  1B34.— Tbe  LoH  Ordinsir,  <n  retprct  of  At  tcnna 
of  tbc  nl*rriage'Contracl,<liapMition,  ind  uoigttstion  cxhitnlcd  to 
the  Lord  Ordinaty.andscopj  of  which  i>  put  in  procMB,  aod  th«i 
tbe  ame  ■•  sn  onerriu  deed,  asd  stand*  nnreducfd  ;  Finds  ibst 
Jumcs  LnirlUir  Pilaim,  in  wfaoie  Dame  tbe  action  i«  raised,  I* 
n<>C  ciititli;d  tj  JUcliIrn  ihi^  HclTon  ;  Re  fix  «■  ro  sustain  the  di». 
daniation  lodged,  and  allows  tbe  acEion  tn  procevdi  AppoinU 
the  defender  to  give  in  reTtscd  answen  bj  FHdaf  next " 

Tbe  pnrsaer  reclaiined.  The  Court  (by  interlooa- 
tor  signed  on  24th  current) 

"  i^dhere  10  tlie  interlocutor  submitted  to  rcTieir,  with  tbi*  ad- 
dition, tbat  Mr  Franer  1«  bound  to  tvlieVe  Mr  Pitnitn  of  all  tm^ 
prnsei  and  consequeneea  of  the  action  aubicquent  to  the  dale 
when  Mr  Piteaim  declared  tbat  be  was  not  to  iniiit  as  pursuer 
(hereof;  reierring  to  the  Lord  Ordinnry  tu  decide  lU  to  all' 
cluina  for  eipentes  incurred  since  that  date,  and  decern." 

Second  Dirision — Lord  Urdinair.  Mnncreiff. — For  Punuer, 

Skene;  AwiMe  and  MHcalUn,  W.S.,  Agents For  Defenders, 

Graham  Bell;  Jame«  L.  Mitchell,  W.S.,  Agent— For  Mr 
Frasrr,  P.  Bobertsou  and  Maidment;  Party,  Agent— F.  Clerk. 
-[G.D.] 


2Ut  June  1834. 

No.  37B.— James  Hahiltok,  Suspe7ider,v.  Duxe  of 
Qukehsberhy's  Exsoutors,  Chargert. 

Trnst— Acces lion — Diligence — A  bill  of  mtpeiaion  haring  bttn 
prtatnltd  on  lite  ground  Ihal  thd  ehargeri  kad  accgdtd  10  a 
vaJunioTj/  tniit  cantainixg  a  BOperaedete  of  diiigerue,  iut  lit 
ehargett,  aithotigh  theg  admitted  having  iod^ed  a  claim  mith  ths 
truila,  having  denied  thtir  aecetiian — dfcumUanceM  in  vAich 
Ihe  Court  rtmHttd  to  rtfui*  the  bdl,  ualeu  /ill  aniion  (which 
tkm  dtargtn  oftrtd  to  reaiKj  sAusU  ia/nnut 

This  case  was  connected  with  an  action  of  redac- 
tion between  the  same  parties,  reported  ontff,  Vol.  VI.  p. 
139,  which  sea.  The  suspender,  Mr  Hamilton,  was  as- 
signee to  a  lease  for  11  years  from  Whitsunday  1807, 
of  the  furm  of  Kirtlehesd,  acquired  by  the  late  James 
Mncqtieen  frum  the  late  Duke  of  Queensberry.  In 
mis,  the  chargers,  as  eiecuton  of  the  Ute  Uuke,  oh- 
tiiined  decree  against  the  suspender  fur  £l53,  3.  9|*^. 
as  arrears  of  rent,  which  was  allowed  to  go  out  in 
absence,  and  he  extracted.  Of  this  decree,  the  stispen- 
der,  in  December  1828,  bronght  the  aotioD  of  reduc- 


tion above  referred  to,  in  wliicb  action  judgment 
was  prononneed  in  favour  of  the  chargers,  whereby 
the  decree  attempted  to  he  reduced  trassuilained  to  the 
full  amount  of  the  sums  therein  contained,  under  deduc- 
tion of  ail  admitted  claim  fur  £S,  3.  9^.  (vide  report 
ante,  Ul  sup.)  In  the  meantime,  the  suspender  having 
become  ernhnrrassod  in  his  circumstances,  had  execu- 
ted a  trust -disposition  of  his  whole  means  and  estate 
in  favourof  the  late  Mr  John  Campbell  guariut,  W.S^ 
for  behoof  of  his  creditors.  The  suspender  alleged 
that  this  trust-deed  was  executed  in  the  knowledge, 
and  with  the  approbation  of  the  cliargers,  but  that  aver- 
tnent  was  positively  denied.  It  was  admitted,  how- 
ever, by  the  chargers,  that  they  had  lodged  with  Mr 
Campbell,  the  trustee,  a  claim  and  stute  of  the  debt 
due  to  them  by  the  suspender.  But  from  letters  sub- 
sequently addressed  by  them,  both  to  Mr  Campbell 
and  to  the  sufpender  himnelf,  it  appeared  that  th« 
chargers  bad  made  repeated  requestii  that  these  docu- 
ments should  be  returned  to  tliem,  and  in  the  letter 
to  the  trustee  they  intimated  that  they  would  be 
obliged  to  have  recourse  to  separate  measures  for 
a  settlement  of  their  claim  against  the  suspender,  un- 
less, there  was  a  certainty  of  a  speedy  payment  un- 
der Mr  Hamilton's  trust.  Being  unnble  to  effect  that 
object,  the  chargers  now  charged  the  suspender  for 
payment  of  the  sums  contained  in  the  decree  ob- 
tained in  1815,  confirmed  by  the  Judgment  pronoun- 
ced in  the  action  of  reduction.  Of  this  charge  the 
suspender  presented  a  bill  of  suspension,  in  which 
he  insisted  en  the  following  reasons  of  suspension : — 
I.  By  the  arrangement  with  the  suspender  *  creditors 
under  the  trust-deed,  it  was  made  a  special  stipulation, 
tbat  the  creditors  should  on  no  account  pureae  any 
separate  measures,  either  against  the  person  or  the  es- 
tate of  the  stispender ;  and  ns  the  chargers  had  recog- 
nised the  subsistence  of  the  trust,  and  lodged  »  claim 
with  the  trustee,  they  muttt  be  held  to  have  thereby 
virtually  acceded  to  the  trust,  and  were  in  consequence 
of  that  act  of  accession,  now  debarred  from  prosecut- 
ing tbe  present  diligence. — II.  Tbe  charge,  to  the  ex- 
tent to  which  it  went,  was  ausnpported  by  the  decree 
on  which  it  proceeded,  in  respect  that  by  the  decree 
of  the  Court,  the  suspender  is  ordained  to  make  pay- 
ment of  the  principal  sum  therein  mentioned,  "  with 
the  legal  interest  of  the  several  sums  of  arrears  of 
rent  compusing  the  same,  from  the  respective  period* 
at  which  tbey  became  payable  by  the  lease;"  but 
that  in  tbe  action  in  which  said  decree  was  pronoun-, 
eed,  the  periods  at  which  these  respective  rents  be- 
came payable  were  nowhere  condescended  on,  nor 
Yras  any  lease  libelled  on  in  the  action,  and  none  was 
produced,  either  in  the  action,  to  instruct  the  parti- 
cular dates  from  which  the  rents  became  payable,  or 
with  the  decree  itself,  as  the  warrant  on  which  the 
letters  of  horning  were  past;  so  that,  in  these  cir- 
cumstances, the  claim  for  interest  enforced  by  the 
chirgers  was  still  an  illiquid  debt,  which  did  nut  en- 
title them  to  pursue  ultimate  diligence  againat  the  sus- 
pender. 

The  chargers  answered — I.  That  tbey  never  con- 
sented tu  the  trust-deed  being  executed  by  the  sus- 
pender, nor  approved  of  it  wben  executed  ;  and  that 
the  single  circumstance  of  their  eUming  from  tits 
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troRtee  payment  of  the  debt  due  to  them  hy  the  bui- 
pender,  oould  not  coBStitnte  HcoMsion  to  a  trait,  in  the 
proceeding  nnder  which  they  never  took  any  part 
whaterer.  Beside*,  thnt  this  point  was  rei judicata, 
the  lame  having  been  pled  by  the  BDapender  aa  a  pre- 
liminary defence,  and  by  a  final  interlocntor  repelled 
in  an  action  of  adjndication,  which  in  1827  had  been 
ruled  at  the  Instance  of  the  chargers  ogainit  the  snR- 
pMider. — II>  The  second  reason  of  snspension  was 
equally  ill  fonnded.  For  in  the  first  place,  in  the 
iummons,  and  in  the  decree  and  charge  given  the  sol* 
pender,  the  particular  dates  at  which  the  rarious 
flunii  composing  the  arrears  became  doe,  are  express- 
ly specified  ;  £66,  5.  3.  of  arrears  dae  at  Martmmas 
1808;  £42  at  Martinmas  1809,  and  £44,  3.  6|^aC 
Martinmas  IBIO;  and  after  being  so  specified,  the 
som  of  the  whole  is  mentioned  in  the  coocJDBiou  of  the 
anmmoni,  together  with  the  interest  on  the  several 
inms  before  mentioned,  from  the  respective  periods  at 
which  they  became  due  by  the  terms  of  the  lease;  and 
the  decree  and  chai^  are  in  the  same  terms,  which  is 
quite  snffioient. 

The  bill  and  answers  came  to  be  advised  by  Lord 
Cringletie,  Ordinary  on  the  bills,  who,  on  the  22d  April 
1834,  pronounced  the  following  interlocutor : 

"  In  reipect  thst  Ibe  leipondeitti  deny  ttiat  thtj  ever  eon. 
■mtcd  to  Itw  deed  of  tniit,  menCioned  by  the  eomplaioer,  beinx 
yrsnled  by  him,  or  that  they  ucedrd  thereto  after  it  wugnnled, 
while  no  evidence  of  the  contnry  ii  produced  bf  the  conplaiDer. 
Sd,  In  reepcct  tbat  the  alleged  indtfiaite  claim  for  intereat  ii 
utierlv  unfounded,  s»  the  term*  from  which  it  i*  claimed  sre 
■jweifically  coniained  in  the  letter*  of  horning  to  which  the 
charge  given  by  the  meiacnger  refer*,  and  in  addition  thereto,  the 
same  objection  bu  been  repelled  by  s  final  decree  of  the  Court 
of  Seuion,  Refuaei  thia  bill;  find*  the  complainer  liable  for 
ezpensea  to  the  leipondenti,"  &c. 

The  suspender  then  presented  this  second  bill  of 
suspension,  which,  like  the  first,  was  offered  without 
caution.  In  this  second  hill  the  same  reasons  of  sus- 
pension were  repeated,  and  were  answered  by  the 
chargers  on  the  same  grounds  as  formerly.  Lord 
Monoreiff,  Ordinary,  pronounced  this  interlocutor : 

"  S8IA  Vov  1834.— The  Lord  Ordinir?  having  again  eon. 
ridared  thil  bill,  with  the  aniwere,  and  the  eopiei  of  lelten  now 
produced  \>j  the  cbargera,  and  having  heard  partiei'  procurators, 
— Pbmc*  the  bill. 

"Nate. — The  Lord  Ordinary  ha*  no  doubt  now,  that  there 
ii  no  Tti  judicala.  The  eround  of  objection  now  insiated  in 
could  not  be  initantly  verifiEd,  when  the  order  of  intimation  in 
the  proce**  of  adjudication  was  pronouneed ;  and  therefore  the 

C'gment  was  merely  that,  oot  being  verified,  it  could  be  no 
to  that  order.  On  the  merit*,  be  only  i 
the  bill,  that  be  think*  the  letten,  with  the  cli 
m*ke  ■(  leait  a  probable  caie  to  entitle  tbe  cojnploiii 
of  peraonal  diligence,  till  tbe  matter  ii  diicuMed.  He  ha*  no 
doobt  that  the  truat  1*  «ubti*ling,  and  that  the  ebargen  eoold 
nil  a  meeting  of  the  erediton  to-moirow,  for  appointing  a  tru*- 
tee.  He  think*  that  thereiaaprobableesMfor  thowingliiattbe 
truiteet  must  be  held  a*  hiving  acceded,  and  a  probable  case  sUo 
for  buMitig  (though  it  may  be  doubtful),  that  it  they  did,  they  are 
not  enlitlfd  to  u•^e  personal  diligence.  If  there  were  caution,  the 
Liord  Ordinary  would  have  no  doubt  in  pasiing  the  bill.  But  ■* 
h  in,  tbe  romplainer  being  diveued  of  bia  eal*te,  he  think*  it 
would  be  hard  to  uy  that  caution  i*  indiipeniible.  Kveiy  other 
creditor  acceding  might  r*ite  a  umilar  question,  and  demand 

The  chargers  reclaimed,  and  prayed  the  Court  either 
Xo  refuse  the  bill,  triih  expenses,  or  to  find  tbat  the 


a,  by  paaiini 


luce^ 


aqspender  miut  find  cantJon,  or  at  all  evenU,  that  he 
was  bound  to  find  juratory  caution. 

Ruiherfurd,  for  die  ohargers,  stated,  that  bis  clients 
were  willing  that  the  bill  should  be  passed  opoa 
caution,  but  that  tbey  did  not  feei  diiposea  to  accept  of 
juratory  caution. 

Jamaan,  for  the  snapender. — My  client  cannot  find 
caution,  and  in  such  circumstances,  juratory  caatioo  is 
all  that  can  be  required. 

Lord  Onngletit.—.'it  there  was  prima  /brie  evidence  of  aeeei- 
_i  ^^  p^^  of  tbe  charger*,  be  would  agree  to  paia  the  Ull. 

!  letters  produced,  inhii      '  ' 

,..._j     He  *aw  no  evidence 
for  refaaing  the  Ull  ai  before. 

Lord  Glailte. — AccesuoB  to  *  tnut  might  be  proved  nfai  d 
JaclUt  bat  he  had  doubt*  whether  the  elrennutancea  here  wtn 
luffident  to  infer  accealton.  But  he  aaw  no  good  teaaou  ht 
refuaing  to  pa**  tbe  bill  on  juiatoiy  caution,  if  the  charger*  were 
willing  to  take  CBUtioa. 

Lord  Jfearfa»6ani.— The  queatlon  wsa,  whether  the  toll  ibooU 
ba  refused,  or  caution  received.  He  did  not  aee  any  i^t  wbieta 
(he  *u*pender  bad  shown  to  bsve  tbe  bill  pissed.  The  iter. 
ment  relied  on  wa*  in  ■nbataoee  contradicted  by  the  documtBt* 
produced  in  support  of  iL  The  bill  could  only  be  passed  upoa 
full  caution. 

Tit  Lord  jHitia-Clerk.—TUe  difficulty  here  wai,  if  the  hH 
waa  to  be  pasaedon  caution,  could  juratory  caution  not  be  taken. 
He  was  bound  to  say  that  the  letter*  showed  no  proof  of  aetta 
*ioo,  and  the  language  used  In  thent  was  irreconcsleaUe  with 
such  a  supposition.  On  the  absttaet  questkiD,  therefore,  it  did 
not  appear  to  bim  there  were  any  gronnd*  for  pusiog  tbebiU; 
but,  on  the  other  hand,  and  in  reference  to  the  propo*al  mid* 
from  the  bar,  if  It  wa*  a  csie  where  the  bill  ibould  be  ptsaed  oa 
caution,  he  thought  that  juratory  caution  afaould  b«  rvMtved. 

The  Conrt,  however,  being  satisfied,  that  eacrpt 
for  tbe  cHineent  expressed  from  the  bar  to  the  bill 
being  passed  on  caution,  it  fell  to  bo  rsfused, — Altered 
the  Lord  Ordinary's  interlocutor, — and  remitted  to 
his  Lordship  to  refuse  the  bill,  unless  full  caution, 
as  offered  to  be  received,  waa  fonnd  ;  and  to  find  ex- 
penses due,  and  to  decern  for  the  same. 

Second  Division. — Lord  Ordiiwry,  Moncreiff. — ^a.  Ratber- 
furd  and  Tait  i  Tait  &  Young,  W.  S.,  Agent*— ^fi.  Jameton, 
aud  Wbi^ham ;  Party,  AgecL— Ur  FetguMin,  Clerk.— [Ci).) 


iUhJuHt  1834. 


Bankrupt — SeqUeatration — Discharge — Opinion  tzpreatd,  U<1 
a  trutlet  in  a  ttqueUntien  it  iound  la  make  the  eoneumitca  I* 
the  banhnpu'  ditdiarge  pattnt  Iq  Ika  credilori. 

It  was  objected  to  the  petitioners'  application  for 
a  discharge,  that  the  trustee  in  the  sequestration  hsd 
refused  to  allow  the  cuncurrences  in  hia  bands  to  be 
borrowed  by  the  respondents,  who  wished  deliberately 
to  examine  them,  with  a  view  to  stating  objectiees 
which  they  believed  to  exist  to  the  want  of  the  reqai- 
site  consents,  in  point  of  value.  The  Court  ihongbl 
that  the  respondents  might  havB  got  access  to  tbe 
consents  before  now,  as  they  had  it  in  their  power  te 
have  presented  a  petition  and  complaint  against  the 
trustee,  if  he  refused  to  lend  ihem ;  hut  tliey  were  clear 
that  the  trnstee,  as  an  officer  of  Court,  was  bound  10 
make  all  documents  in  bis  hsnd*  patent  tu  the  credi- 
tors, and  they  ordered  the  conionta  tu  be  produced  ia 
process,  or  to  be  lent  to  the  respondents  till  the  27th 
current. 
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Pint  Vmmon.—Act.   Dmii  of  FmuJ^  (Hope)  and  Vbig- 
hvn. — Ml  CnniDgbuaa  and  Oeorge  Napier.— [G.A.] 


Zith  June  1834. 

No.  380. — Allan  Menziks,  W.S.,  Sutpender,  v. 

Ralston  Caldwkll,  Charger. 

Principd  and  ABcnt— IJabilic;— Mindate— Eipentn— ^  pang 

telia  had  mlrmlnJ  an  ajm/  uilA  ililigetue  lo  recBter  a  debt  due 
to  him,  held  not  liiMe  lo  the  dibiar/or  tht  erptntei  of  an  onli- 
Rory  oclfon,  raiKif  Sy  Ihe  agenl  after  Ike  debt  Aad  teen  paid, 
leilhoal  the  aulioritg  oftm  priiKifMl,  and  mikoul  producing  tMe 
dUigmct  <U  an  imptiid  mandate. 

In  1831,  the  autpendsr  was  employed  to  recover  a 
basinem-acconnt  due  to  tbe  representatirei  of  the  lute 
Alexander  Cowan,  W.S.,  incurred  in  the  seqaestnt- 
tion  of  one  Keid,  for  whom  Mr  Gilkisun,  merchant  in 
G\»»gow,  and  John  Campbell,  junior,  W.S.,  were  caa- 
tionera.  The  diarger  agreed,  as  an  accommodation 
to  Keid,  to  grant  hta  bill  to  tbe  suspender  for  the 
Rmonnt  doe, — it  being  understood  between  the  suspen- 
der and  the  caationers,  Messrs  Gilkison  and  Camp- 
bell, tlial  tfaey  were  to  be  liable  to  the  snspender,  if 
the  cnntents  of  the  hill  were  not  recorereo.  When 
the  hill  fell  due,  horning  was  raised  thereon  in  tbe  sus- 
pender's name,  and  sent  by  him  to  Mr  Gilkison,  who 
put  the  same  into  the  hands  of  John  Begg,  writer  in 
Airdrie,  by  whom,  after  being  executed,  it  was  re- 
torned  to  the  suspender,  with  a  reqoest  to  lend  a 
caption.  The  suspender  sent  a  caption  to  Begg  accord- 
ingly, and  in  May  and  October  1831,  recelredth  rough 
Mr  Gilkison,  payment  of  the  debt,  and  expenses.  On 
2d  March  1^2,  Begg  raised  a  aommonfl  at  the  sna- 
pender's  instance,  before  the  Sheriff  at  Hamilton,  for 
an  alleged  balance  of  principal,  and  tor  a  sum  of  ex- 
penses. Defences  were  lodged, — pleading,  that  the 
debt,  and  all  just  expenses,  hod  been  paid  i  wherenpon 
replies  were  ordered;  bat  these  not  beine  lodged,  de- 
cree of  abflolfitor  was  pronounced  in  Anenst  1332, 
with  £2,  8.  7.  of  expenses,  and  6s.  6d.  as  the  does  of 
extract.  The  charger  having  raised  homing  on  this 
decree,  and  charged  the  aaspender  to  pa^  tbe  said 
gums  of  expenses,  the  latter  suspended,  on  the  ground 
that  he  had  not  anthorised  the  action,  and  never  beard 
of  It  till  28th  September  1S32,  being  six  weeks  after 
the  decreet  had  been  pronounced,  wben  IVf  r  Steele,  the 
trastee  on  Begg'i  sequestrated  estate,  wrote  him  of 
tvfaat  had  been  done  in  his  name.  The  snspender  there- 
fore pleaded, — That  he  was  not  liable  to  the  charger 
for  the  expenses  found  due  to  him,  especially  as  it  ap- 
peared that  Begg  bad  not  produMd  the  diligence  in 
process,  which  might  have  been  construed  b^  tbe 
charger  into  an  implied  mandate  to  raise  the  aetmn. 

The  Lord  Ordinary  (Corehonso)  suspended  tbe 
letters,  with  expenses,  and  added  tbe  following 

■'  A'ou. — The  iuipender  authoriged  dlli^nce  to  be  done  on 
[he  bill  menlioned  in  tfae  record,  not  for  hit  own  behoof,  but  at 
:he  reqaeu  of  Gilkiion,  and  for  tbe  benefit  ofbiin  and  Campbell, 
ind  he  sent  the  protest,  homing,  and  caption  to  Begg  for  that 
■nrpoae.  The  diligenca  vrai  done  accoidingljr;  but  Begg,  the 
igeiit  for  these  partie*,  without  the  luipe^er'i  knowledge  or 
tnthorily,  thought  tit  to  raise  an  ordlnarr  action  In  the  auapeo- 
ter's  name  against  tbe  charger,  and  afterwarda  Co  anffer  decree 
»f  absolvitor,  with  eipenaes,  to  go  out,  for  failing  to  lodge  re- 
ilics.  The  luipender  cannot  be  bound  by  ibe  decree,  in  a  pro- 
'CSB  which  be  neither  eiprea*Iy  nor  by  i  npliCHt  I  on  gare  authority 
a  raise.     If  Begg  bad  lodged  the  stqi*  of  diligence  in  process. 


the  eha^r  might  haie  been  entitled  lo  bold  them  aa  an  im- 
plied mandate,  and  the  breach  of  Iruit  on  the  pan  of  GitkiMW 
and  Campbell,  or  their  agent,  might  hare  aubjecied  the  luipen- 
der  i  but  no  >uch  production  was  made.  It  ia  aaid  that  the  sus- 
pender should  have  disclaimed  the  action  :  hot  it  does  not  ap- 
pear from  the  record  ifait  he  ever  heard  of  it  till  he  received  He 
Steele's  letter  of  28th  September  1832,  six  weeks  after  decree 
of  abaolritor  had  been  prououoeed,  sad  when  it  must  have  been 

Tbe  ebarger  reclaimed,  but  tbe  Conrt  adhered. 

First  Division. — Lard  Ordinary,  Corehouse — Ael.  Desn  of 
FWulty  (Hope)  and  Neaves;  Oeorge  Oillanden,  W.S.,  Agent 
—M-  Skene  and  Pattertoti ;  John  Cullen,  W.S.,  AgenL— Mr 
Bell,  Cletk.— L^-D-] 


2ith  June  1834. 

No.  SSL^LORD  GiENLYOy,  Petitioner,  v,  Taoius 

Howe  and  Mandatory,  Retpondentt, 

Diligence — Inhibition — Cireumtlaneti  in  miict  rr  application  lo 
mat  aa  iniiiilion,  wilkoul  caufion,  mu  rtfuteil,  IhoHKk  a  nduc- 
lioit  of  Ihe  grauadt  (^dtil,  oh  mkiek  tht  iiAMlian  nnfiiundtii 
had  been  nited. 

In  March  1816,  Lord  Glenlyon,  second  son  of  the 
Duke  of  Atbole,  in  consideration  of  a  loan  of  £5000, 
granted  a  redeemable  bond  of  annuity  to  Mr  Gardner 
and  Mr  Howe  for  £600  per  annum,  daring  his  I/ord- 
ship's  life,  or  the  n on- redemption.  Mr  Gardner's  half 
of  the  bond  came  afterwards  to  be  vested  in  Misa 
Franklin.  On  a2d  August  1B28,  the  Duke  of  Atbole 
having  paid  to  Mr  Honre  and  Miss  Franklin  £5000 
in  retumption  of  the  annuity,  obtained  from  them  » 
discharge  of  the  bond.  The  Duke  of  Atbole  died  in  • 
Ootober  18S0,  and  on  21st  June  1832,  Lord  Otenlyon 
rranted  to  Mr  Howe  a  bond  for  £2500,  payable  on 
Slst  June  1834.  In  November  1832,  Mr  Howe 
rused  a  summons  of  oonstitntion  for  tbe  snm  in  tbii 
bond,  and  interest,  against  Lord  Glenlyon,  and  on  the 
dependence  used  inhibition.  Decree  in  absence  wae 
thereafter  obtained  on  15tb  January  1833.  The  pre- 
sent application  was  presented  fur  recal  of  this  inhibi- 
tion, without  caution  or  ooosignation,  on  the  grounded 
111,  That  the  term  of  payment  of  the  bond  bad  not 
yet  arrived.  2d,  That  the  bond  had  been  granted 
for  arrears  of  annnily  alleged  to  be  doe  on  the  former 
bond  of  1816,  whereas  the  discharge  granted  to  the 
Duke  of  Atbole,  which  the  petitioner  bad  iatelyfonnd 
in  his  repositories,  applied  both  to  the  principal  sum, 
and  to  all  arrears  of  annaity.  The  respondent,  on 
the  other  hand,  stated,  that  the  Duke  of  Atbole  had 
merely  paid  the  principal  sum  in  the  bond  in  redemp- 
tion of  future  annuities  ;  that  Lord  Glenlyon  had  pro- 
mised at  the  time  to  grant  his  bund  fur  ttie  arrean  of 
annuity  as  soon  as  he  was  in  a  lituntiun  to  do  so ; 
that  the  petitioner  had  thereupon  paid  to  Miss  Fratk- 
lin  her  half  of  the  arrears,  and  thereafter  abtaiited 
torn  Lord  Glenlyon  the  bond  in  question  for  £^00, 
being  the  amount  of  arrears,  and  interest  then  due, 
for  which  sum  decree  in  absence  had  been  allowed  to 
pass  without  abjection ;  and  qs  to  the  plea,  that  the 
term  of  payment  was  not  arrived,  the  respondents 
stated  that  Lord  Glenlyon  had  lately  granted  heri- 
table bonds  to  a  large  amount  ovf^r  his  entates,  and 
was  proceeding  to  cQntrqut  other  luan!i,  which  would 
go  far  to  exhauit  his  nvaihkble  funds;  and  thet'cl' 
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that  the  petitioner  WM  entitled  to  dm  inbibltion  in 
tecaritjr. 

The  Cnart  wereof  optiuen  that  the  inhibition  could 
not  be  recalird  without  cautiun,  and  they  therefore 
reruged  the  petition. 

Firet  DiviEion — Aa.  J>ni»cin;  Humpbrcr  Grahtun,  W.S., 
Agent— ^^(.  Ciminithatne  iind  Grah.ro  Bell  j  T.  S.  Fiirlr, 
AgenL— Mr  RoUiind,  Clerk.— [CA.] 


24/A  June  1831. 
No.  382. — Isabella  Hardis  and  Others,  Prtftioii- 

«■»,  D.  Rob  ARTS,  Curtis  8e  Coupamy  and  Others, 

Respondenit. 
Bankrupt—SequeitnliDn — TruMee— 7.  In  accepting  lie  mlgna- 

leelion  of  the  Bankntpi  SiBlute,  to  rtmowt  lubtlUttii  truiettmho 
kane  no'l  btrea  confirneil,  and  la  apply  to  Ike  Courl/ar  aulhorilg 
la  fleet  a  len  lrullee.—Il.  QaeHlan  raueil,  vhtlhte  tuck  b» 
Of  plication  he  eanpeiral,  pending  an  appeal  al  lie  iiulaiue  ift 
CQmptlitor/or  the  -ffict  o/lruilee  t 

The  circuniRtanceii  of  the  competition  between  Mr 
Fanl  nnd  Mr  Gibson   fnr  the  trosteethip  on  the  le- 

Jneitrated  estate  of  William  Shand  ofArnbaH,  are 
jtly  reported  ante.  Vol.  VI.  p.  262,  whiuh  tee.  Mr 
Gibson,  who  was  preferred  aa  trustee,  bavinf;  met 
with  difficulties  and  obitructians  in  tlie  execution  of 
bis  office,  intimated  hii  intention  of  residing.  At  the 
requett  of  the  creditors  who  had  supported  him,  the 
advertinement  calling  a  meeting  for  7tli  May  1834,  to 
accept  of  bis  resignation,  liketrise  bore,  that  the  meet- 
ing was  to  be  held  '■  fur  the  purpose  of  removing  from 
that  oSiae,  all  the  trustees  and  the  lubatilutes  elected 
by  the  creditors  at  their  meeting  of  4tb  October  last, 
1833."  Prior  to  ihi*  intended  meeting,  the  parties  who 
had  supported  Mr  Gibson's  election,  lodged  eorreeted 
sffidaviti  fur  their  claims.  The  meeting  was  accord- 
ingly held,  when  these  parties  moved  that  Mr  Gib- 
son's ri'siKimiion  fclioiiid  lu  acceplud  of;  lliat  Mr  Paul 
mnd  all  the  trustees  and  substitutes  formerly  elected, 
should  be  removed,  and  that  an  application  should  be 
made  to  the  Court,  to  appoint  a  meeting  for  electinjp 
a  new  trustee, — all  in  terms  of  the  71  it  section  of  the 
Statute.  On  tlie  other  hand,  it  was  moved  by  Sir 
James  Gibson-Craig,  as  mandatory  for  certain  credi- 
tors, that  as  an  appeal  had  been  entered  against  the 
judgment  of  the  Coart,  preferring  Mr  Gibson  to  the 
office  of  trustee,  it  would  be  most  inexpedient  and  in- 
jurious to  the  estate  to  accept  Mr  Gibson's  reaigoa- 
tioo  ill  hoc  itatu  .- 

■*  Tbit  tbe  sppMl  entered  br  Mr  Psul,  itraek  net  onl^  st  Ihe 
infonMlilieii  iii  tbe  Mitemi-nt  of  the  claim*  sinI  retsiire  iffidsTila 
of  tbe  psttic*  voting  for  Mr  Arrbibsld  Gibson,  bat  sgsiniit  Ibeir 
rlsims  snd  sfSctsriti,  in  irtiiilever  shape  thi^y  could  be  mwie,  snd 
voted  on  in  Ihia  sequestraliun  )  and  that,  coii*equenTlf,  were  the 
office ortruiCee  Tamed,  ond  a  new  election  to  take  place,  proceed- 
ing on  tbe  itrengtbof  (be  vote*  which  had  been  tendered  Tor  Mr 
Archibald  OibiKin,  aoj  lueh  eleetion  woold  ba  null  and  raid, 
■bould  the  Judgment  of  the  Court  be  rerereed  iii  the  House  of 
Lords.  That  being  the  cane,  it  «-■■  of  importance  to  the  credi- 
tors [hat  the  office  should  nut  be  m-sted  in  the  preicnt  extraor- 
dinary c  ire  uin<itaiicei  or  tbe  tHlate;  but  that,  in  making  tbis 
VMIioti.  he  meant  and  intended  that  it  apply  only  till  the  appeal 
should  be  diipoaed  of.  (2d,)  In  regard  (o  Mr  Jobnaon'a  reqni- 
aiCion  for  tbe  removal  of  alt  the  trustee*  and  aubatituten,  Sir  J. 
G.  Craig  moved,  that  it  was  premature  and  incompetent  far  tbJS 

meeting  to  proceed  to  tbe  reoioviil  of  Hi  Psul,  and  all  the  other 


trnsteei,  while  tbe  qneation  wsa  In  dapendetice  b  the  Houia  of 

There  voted  for  the  first  motion,  mandatoriei  for 
creditors  to  the  extent  of  £27,633,  15.  9.,  and  for  the 
second  motion,  mandatories  for  the  creditnri  who  had 
originally  supported  Mr  Gibson's  election,  and  who 
now  claimed  to  the  extent  of  £79,588,  9.  i.,  leanng 
an  apparent  majority  in  value  of  £51,954,  IS.  7.  In 
consequence  of  this  resolntton,  the  creditors  who  bad 
voted  for  the  last  motion  applied  to  the  Court  to  ap- 
point a  meeting  to  be  called  for  choosing  a  new  triis- 
tee,  in  terms  of  tho  Statnto,  54  Geo.  IIL  e.  137,  ase. 
71,  which  enacts, 

"  tbst  a  msJorlEj  of  Ihe  creditors  in  vslae,  st  soy  Biectuig  tg  be 
sdnrtiaed  for  tbu  purpose,  shall  likewise  be  entitled  to  mwn 
or  accept  of  the  reaignstioD  of  any  trustee;  aitd  in  either  of  thcw 
esses,  or  in  tbe  event  of  the  acting  trustee's  death,  the  neal  tras- 
tee  in  anecMaion  absli  be  entitled  to  act;  and  apon  fsitnreoftlM 
trustees  originally  iiamed,  by  dealb  or  otbenrise,  ft  sball  be  etm- 
petent  to  any  two  of  the  ereditara  to  apply  to  the  Couit  of  Ses- 
sion, to  eause  a  meeting  of  tbe  crediton  to  be  bst(  upon  das 
sdrertiaemeDt,  for  diooiing  s  new  trustee,  or  trustees  ia  lucce*- 

Answen  were  lodged  for  tbe  minority  of  the  eredi. 
tors,  stating.  That  toe  trustee  had  been  induced  to 
resign  by  bin  former  sap  porters,  in  conseqtience  of  bit 
havjng  appointed  an  agent  who  waa  nut  agreeable  lo 
them  ;  "rbat  it  was  still  iu6  judict,  whether  the  peti- 
tioners were  a  majority  of  the  creditors  in  v^ue  or 
not :  That  it  was  incompetent  to  remove  the  varioiia 
■ubstitnte  trustees  who  had  never  been  confirmed,  tha 
object  of  the  71st  section  of  the  Act  being  to  ensbls 
the  creditors  to  remove  trnstees  who  bad  oeen  tried, 
and  their  management  disapproved  of:  That  it  mi 
■till  mnre  incompetent  to  remove  a  trustee  who  wis 
competing  for  tbe  office,  and  thereby  to  quash  the  d^ 
pending  appeal ;  and  that,  at  all  events,  it  would  be 
nighly  mexpedient  to  allow  Mr  Gibson's  reiignatioo 
to  be  accepted  of,  pending  the  appeal,  and  the  Coul 
had  puner  to  refuse  to  Jo  so,  (:j  Bell,  581.) 

The  petition  and  answers  were  superseded  of  eoo: 
sent,  till  the  issue  of  the  appeal,  which  resulted  la  tbi 
judgment  being  affirmed.  The  petitioners  ihereufwa 
moved  the  Court  to  grant  the  prayer  of  their  petiuas, 
with  expeoseL  Objected— The  petition  waa  not  wdl 
founded  at  the  time  it  uaa  presented,  and  besidei, It 
eontaiae  no  prayer  for  expenses. 

The  Court  were  clear  that  it  wns  not  necessary  tbst 
the  petition  ihould  contain  a  prayerfor  expenses;  and 
as  there  bad  been  two  appearances  at  the  bar,  (inde- 
pendent of  ttie  preparation  of  the  petition,  which 
would  have  been  required  at  any  rate,)  tbey  thowbl 
that  some  expenses  shoald  be  given.  'They  thereW^ 
granted  tbe  prayer  of  tlie  petition,  with  £5,  5s.  of  ex- 
pensen. 

First  Division Ad.  Jamesonand  GeornHoirt  John  Jobs- ■ 

■on.  Agent.— ^A.  Irory;  Gibson-Craiga,  Wsrdlaw and  IMsaV  I 
W.S.,  Agents.— Mr  Bell,  Clerk.— [G  D.] 


S4fA  Jmnt  1834. 
No.  383. — IsoBBL  ItaiD  or  Arnott&  OTHBni,iV> 

tuen,  V.  John  Kbddkr,  Drfender. 

Deed— Testing  Qanie— Erasure— Proof— £^c/if  mJ  camf^i^ 

lo  prate  hiftir  writer  and  nulTumenlarymliuueMta  adetdef^' 

lUntnl,  that  the  Cliruiian  assu  of  Ue  dUpanee,  wkich,  ift* 


1834.] 
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(n  (If  InfiKf  einui,  vol  bNHm  Ihmghoul  (k  dtetl  on  tra- 
mni,  iBoi  a  vritlen  in  preunct  ^  the  drctaitd  Uilalor,  i^rt, 
or  al  Ihi  tima  vten,  he  tuttcrifred  tht  dttd,  and  Ikat  llie  letting 
elaiae  mu  then,fiIUd  up  in  kii  pnimte. 

The  Iste  Jsmei  Kedder,  who  died  on  Irt  Deeemb«r 
1814,  had  three  illBgitimate  son*,  Jkmes,  John  and 
Thomu,  hf  three  different  motfaers.  On  Junea  Ked- 
der* death,  hii  eon  John  took  poteetiion  of  bis  pro- 
Crty  of  DarietdytcM,  in  yirtiie  of  a  diapoiition,  BRid  to 
re  been  execatedin  hisfaronron  6th  October  ISIO, 
in  GoniideratioD  of  lerTicee  rendered,  &e.,  on  which 
ditpoeition  inreftment  followed  in  the  ffranter'i  life- 
time, on  16th  Aagnit  1811.  In  November  1830,  the 
pnrsaera  (who  were  grandchildren  of  the  grantor's 
consTn'ffennHR,  and  therebv  hi*  nearest  heirs-at-law.) 
¥*i«ed  the  present  action  of  redaction  of  the  fure«aid 
di*po«ition,  on  the  ground  that  the  name  "John"  waa 
writt«n  on  an  eranure  in  the  dispbittire  clause,  procnrs- 
torj  of  reet^natton,  preceptor  laiiine,  and  generallv 
thmnghont  the  body  of  the  deed.  This  name  John,  it 
■W9M  arerred  by  the  pnrsoers,  and  admin«d  by  the  de- 
fenders, had  been  originallf  written  "  Jame*,"  and  in 
some  parts  of  the  deedrafterthewordsJajnee  Kedder, 
there  bad  originally  beea  added  the  word  "  janior," 
bnt  this  word  "janior"  bad  bve*  also  erased,  except 
in  one  place,  where  it  had  been  allowed  to  remain,  and 
thus  made  the  name  in  that  place  "John  Kedder, 
janior."  The  testing  cUnse  however  bore,  that  the 
d(>eil  wns  "  subscribed  by  me,  in  fHvuur  of  the  said 
John  Kedder,  my  son,  at  Daviesdykes,  this  6th  d|iy 
of  October  1810,"  &o.  The  defender's  itatement  waa, 
that  his  late  bther  had  taken  the  defender  to  reside 
with  him  when  the  defender  was  aboat  nine  or  ten 
years  of  age;  that  tha  defender  remained  for  about 
twentT  years  with  hU  father,  who  often  expressed  Iiia 
intention  to  leare  his  property  to  the  defender,  in  consi- 
deration of  his  services  and  usistanoe  in  CDltivating  hi* 
land  :  that  the  defender's  father  instructed  Mr  William 
Hamilton,  writer  in  Hamilton,  to  prepare  a  deed  in 
favonr  of  the  defender,  whom  he  described  as  his 
•on,  residing  at  Daviesdykea  ;  that  Mr  Hamilton,  being 
on  B  shooting  excnrsion  in  the  neighbourhood,  brooght 
oat  with  him  a  stamp,  and  caused  his  apprentice,  James 
^aismith,  who  accompanied  him,  to  write  out  the 
deed  :  that  Mr  Hamilton,  taking  for  gmnted  that  the 
defender's  Christian  name  waa  the  aameaa  hia  father's, 
caased  the  deed  to  be  written  oat  in  favour  of  "  James 
Kedder,  junior,"  bat  the  defender's  f&ther,  on  hearing 
the  deed  read  over,  checked  the  mistake,  and  the 
name  was  Bccordinglv  altered  to  John  Kedder,  and 
the  testing  clause  (which  was  evidently  in  the  same 
band-writtng,  and  the  same  ink  with  the  body  of 
the  deed)  completed  in  the  presence  of  Mr  Hamil- 
ton, Mr  Marshall,  and  Mt  Naismlth,  the  three  iostra- 
xaentary  witnesses, — all  before  the  deed  was  sub- 
acribed  :  Farther,  that  the  defender  waa  described  in 
the  deed  a*  residing  at  Kirkhall  (the  deFender's  father's 
residence),  whereas  Jamea  Kedder,  janior,  had  left 
Kirkliell  aboot  twenty  years  previoosly. 

In  these  circumstances,  the  defender  pleaded— I. 
Where  any  deed,  though  relating  to  heritage,  1*  cor- 
rected or  altered,  even  tn  ntbtlanlialibtu,  it  is  valid,  if 
the  correction  or  alteration  have  been  made  prior  to  its 
execution,  and  such  act  is  legally  aatbentlcated  by 


being  mentioned  or  referred  to  in  the  testing  clanse. 
—II.  The  testing  clause  of  the  deed  under  reduction 
is  ao  eoncelved,  as,  by  its  relative  terms,  clearly  to 
authenticate  the  correction  of  the  Christian  name  of 
the  disponeeio'thebody  of  the  deed. — III.  Supposing 
that  the  testing  clause  of  the  deed  had  not  contain- 
ed such  an  autbentlcation  of  the  correction,  or  that 
it  were  inept  for  the  purpose,  aa  no  fraud  has  been  or 
can  be  alleved,  the  only  effect  of  the  disponee's  Chris- 
tian name  being  written  on  an  erwure  in  the  body  of 
the  deed  would  be,  that  tt  might  be  held  pro  non 
tcriplo. — [V.  Holding  the  disponee's  Christian  name 
pro  non  tcriplo,  the  deed  would  still  be  effectual  in 
the  defenders  favour,  because  bis  designation  in  the 
preamble,  or  the  dispositive  clause,  as  well  a*  the 
whole  of  the  special  inductive  onerous  cause,  Glearljr 
points  out  hini  as  the  grsniee. — V.  If  necessary,  it  is 
quite  competent  for  the  defender  to  prove,  by  the 
testimony  of  the  instrnmentary  witnesses,  the  facts  ss 
to  thecorrection  of  his  name ;  and,  by  parole  evidence, 
generally  such  fadts  as  identify  him  as  the  grantee. — 
VI.  Even  were  it  possible  fur  the  parsoers  to  cut  down 
the  defender's  title,  not  only  could  they  liare  no  olaim 
for  bygone  rent*  or  profits,  bat  they  would  be  liable 
for  the  foil  value  of  his  ameliorations. 

The  pursuers  pleaded— I.  A  deed  vitiated  ia  iuh- 
MlantiaUbut  is  ntrlt  and  void,  or  liable  to  reduction  ; 
and  the  name  of  the  grantee  in  a  deed  of  settlement 
is  essential. — II.  The  vitiation  of  tlie  grantee's  name 
thronghoat  a  dispoaition  of  heritable  property  is  in- 
capable of  being  cured  or  removed  by  parole  testimony 
a*  to  the' intention  of  the  gmntitr. — III.  In  a  gra- 
tuitons  deed  of  settlement,  heritable  property  cannot 
Em  effectually  conveyed  except  by  the  use  of  words  of 
alienation  de  pretenti  ;  and  as  the  testing  clause  of  the 
deed  ander  reduction  contains  no  such  words,  it  would 
have  been  ineffer-tunl,  though  it  had  been  r^nlarly 
executed. — IV.  The  testing  clause  of  the  deed  under 
challenge  is  void  as  a  conveyance,  because  evidently 
written  posterior  to  the  subscrrptioti  of  the  deed. 

The  Lord  Ordinary  (Monereitf)  pronounced  the  fol- 
lowing interlocutor  and  note: 

"  AI  Bctcmier  1833. — Tlie  Lord  Ordinm;  baring  considered 
the  eloied  record,  and  heard  parties'  procuraUra  tberean,  and 
thereafter  made  aTiaandum,  sjid  partlcutarly  Bitmded  to  the 
nstare  and  apparent  lUle  of  the  deed  under  reduction,  Findi  it 
eontpetcDt  for  the  defender  to  prove  bv  the  writer  and  initrn- 
mentary  irilaenes  aubtcribing  the  said  deed,  or  nnr  of  them, 
that  the  Cbriatian  i)a[De./«*n, prefixed  to  the  woti  Xtiiiler  In  the 
vaiioui  parti  of  the  deed,  was  written  upon  the  eraiurea,  at  it 
now  ippears,  in  the  presrnce  of  the  deceaaed  leilitor,  and  before, 
or  at  the  time  when,  be  mbwribed  the  said  deed ;  and  that  the 
testing  elaaie  waa  then  also  filled  up  ai  it  now  icaiidi  in  his  pre* 
aenc*  ;  Before  answer,  allowi  him  a  proof  accordingly,  and  to 
the  pursuer*  a  conjunct  probation,  in  reference  to  the  Mid  special 
facts  j  and  grants  warrant,  tte. 

"  ifaie. — II'  there  were  a  neceuitj  for  the  Lord  Ordinary  de. 
d ding  on  the  deed  u  it  stand*,  without  an;  proof,  thongb  be 
sbould  think  the  caie  doubtful,  the  inclination  of  hia  opinion  is 
la  favonr  of  tbe  raiiditj  oF  the  deed  ;  beesiise,  when  the  terms 
and  appearance  of  the  leicing  rtHusearc  carefuilratlended  to,  he 
think*  that  it  removes  all  the  aubatanceof  the  abjection  founded 
on  tbe  erasures.  It  has  evidently  been  wtittrn  all  at  one  time, 
and  with  the  Mune  ink  with  which  the  word  John  has  been  in. 
lened,  and  the  words  employed  in  it, '  in  TaTOur  oF  ihe  mid  Join 
JCeililer,'  are  eridence  on  the  fiee  of  tbe  deed,  legally  presomp- 
tive  at  li-aat,  that  that  name  had  been  inserted  in  the  oUier  parts 
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uf  the  deed  beroreth£  granter  subMribed.  But  itill  it  will  be 
much  more  Faiiafaclory,  if  the  fact  be  proved  by  ihe  writer  or 
inmruinenlaty  witneBBes,  bi  diitinctly  BVeired  in  cfae  7th  vrtiele 
of  Ihe  defender')  statement.  And  tbough  tbe  Lord  Oidinarj 
holds  any  proof  of  more  genenl  fscti,  u  to  tbe  intentionB  or 
inttructioiu  of  tbe  teilUor,  to  be  incompetent,  he  ii  of  opinion, 
Ihal  it  U  competent  to  prove  by  the  official  nitDewe*  what 
■i-iunlly  took  pUce  at  the  time  of  execution,  in  order  to  reaoTe 
any  doubt  arising  from  the  appearance  of  ibe  deed,  or  of  tbe 
gmnter'a  nubscription  in  particular.  The  pursnen  *poke  of 
demandinft  ■  more  general  proof,  if  any  proof  were  allowed.  It 
in  not  Decenary  for  them  to  prove  that  tbe  name  bad  been 
originally  written  Jatnei  Kedder,  junior,  or  tbat  it  ao  stood 
in  tbe  acroll,  for  this  h  diitinctly  admitted  in  the  same  7tb 
MTticle  of  the   defender's   statement ;    and  as   to  other   proof 


defender  be  effectually  brought,  every  such  inquiry  must,  from 
(he  itature  uf  the  thing,  be  excluded.  Tbe  interlocutor,  how- 
rvrr.  only  allows  this  limited  proof  before  answer,  and  leaves 
every  thing  else  Open." 

The  puraaers  recluuMdi  and  prayed  the  Court  to 
find  tbnt  the  proof  allowed  was  incoia potent,  and  to 
reduce,  decern,   and   declare  in   terras  of  the  con- 
dpaionsoftlielibeL 
.    The  Court 

"  Reriil  tbe  inteilocutor  reclaimed  ^ajust,  and  find  tbat  tbe 
proof  slloned  by  the  Lord  Ordinary  ib  not  competent ;  and  re- 
mit to  the  junior  Lord  Ordinary  to  bear  parties  farther  :'  '' 
cause,  and  to  do  therein  as  to  him  '  " 
kU  questions  of  tipetues." 

Defender's  Authorities.— (I.)  Stair.  B.  IV.  t  42,  sect.  19. 
Bunk.  B.  I.  t  I  i,  sect.  34.  Ersk.  B.  III.  t.  2.  sect.  6.  (S.)  Adam 
n  DrummondJSihJunetaiO;  Fac.  Coll.  (4.)  Enk.  B.  IIL  t. 
t.  sect.  6.  Dickson,  kc  ».  Logan,  22d  December  1710;  Mor. 
10.918.  Gordon  t.  Murray,  Slst  June  1765;  Itid.,  16,818. 
Adam  d.  Drummond,  lupra,  Keiller  v.  Thomson's  Truiteea, 
16th  June  1824 ;  Shaw,  Vo\.  IV.  p.  734.  Morton  v.  Hunter 
and  Company,  iOtb  DKcember  1828;  Sbaw,  Vol.  VII.  pL 
172,  affirmed  26th  November  ISSS.  (5.)  Erak.  B.  IIL  t.  8, 
sect.  -JO.     Anot  r.  Garden,  February  1730 ;  Mor.  lS,2aaL 

First  Division.— Lord  Otdioarj,  Moocreiff.— ^e(.  Fonjtb  i 
Doniel  Fisher.  S.S.  C.  Agent— ..fK.  Wkigban ;  Robert  Webb, 
&.S.C.,  AgenL— Mr  Rolland,  Clerk.- [G.Z>.') 


a  just,  reserving 


2ith  June  1831. 
No.  381, — Richard  Mackbnzii,  W.S.,  &  Waltbr 

Dickson,  W.S.,  Petitionert. 

Entail— Trostce,  Parliamentary— /n  grarUing  warrant  w  Parlia- 

tHnUarji  TruiUa  to  Ind  out  tka  prict  o/tiUnltd  tUaUt  unliet 

had  teen  told  for  redemplion  i^  tht  lundAia,  the  Court  at  hum 

tiau  approved  of  the  propoied  lecurily. 

ThU  WM  an  application  by  the  triuteet  on  the  aof 
plua  price  uf  the  landi  of  Redhouse,  which  had  been 
Bold  for  redemption  of  the  land-tax  affecting  the  en- 
tailed  estate  of  Ballencrieff,  belonging  to  the  late 
Lord  Etibank,  in  virtae  of  the  Sututea  made  there- 
anont,  for  power  to  leodoDt  £l  1,701, 1. 1.of  laidanr- 
plas  price,  preaently  in  bauk,  on  heritable  Recnrity,  at 
tbe  highett  rale  or  intereat  which  could  be  obtained. 
After  the  petition  vsm  remitted  to  the  Ordinary,  a 
minute  waa  lodged  Tor  the  petttionera,  ipecifying  tbe 
aecnrity  on  which  it  waa  propoied  that  the  money 
ahould  be  lent,  and  praying  that  the  aame  mig^t  be 
approved  of.     On  tbe  oaie  being  reported, 

Lord  Frttideni  remarked,  that  the  Court  would  ontyatitborise 
the  moliry  to  be  lent  out  on  heritable  security,  but  not  to  any 
IKiriiiuliir  person,  as  to  which  the  trustees  must  judge  for  [hem- 


and  that  the  remit  to  tbe  Ordinary  embraced  an  inijuiry  into  thai 
matter,  and  that  in  the  preuent  case,  the  money  was  prapoird  to 
be  lent  to  the  Earl  uf  Aboyne,  on  tbe  aecurily  of  bis  vstushle 
estatas ;  so  thst  there  was  no  room  for  hesitation  as  to  apptovinx 
of  the  security. 

The  Court, 
"  upon  the  report  of  Lord  Jeffrey,  anthoriM  tbe  petitionrr*  lo 
upUn  the  principal  sum  of  j£ll,70l,  1.  1.,  and  intereat  thereoi^ 
from  tbe  banks  in  which  the  same  has  been  deported,  and  10 
grint  receipt  for  the  ssme  ;  authorise  the  petitioners  lo  lend  tbe 
nid  principal  sum  to  the  Earl  of  Aboyne,  upon  the  secertiy 
proposed  in  the  mlnate  in  process,  i^n  tbe  titles  of  ilie  Bail 
being  completed  in  manner  mentioned  in  the  repoit  of  Mr 
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No.  385. — Mrb  Mary  Stuabt  Chapman  or  RiTCBid 
PetUioner,  o.  Mrs  Cathskine  Ai/ocsta  Kitghib 
or  Lamb  ait^  Otubbk,  Retpondentt,- — tt  i  eoitlra. 

Hnsbwid  and  Wife— Harri^^  Contract- ProTiaioiiB—^  km. 
band  hating  betemi  bound,  bg  hit  dmratt  of  marriagi,  to  tag  eal 
£\!aa  in  thapwthati  of  herilaile properlg  or  Acwti,  oisd  t» 
lake  lA«  risbli  thereto  m/oeoar  of  hit  irife  in  liferent,  is  fie 
ewnt  of  her  turviaance,  and  to  Ihe  chSdrtn  infie  i  and  kawins, 
bji  Ihe  corUraCI,  conoeged  certain  tttifctti  in  tecun'/y  pro  tanto 
of  the  protiiiont !  and  hnmg  thtrtafter  atpiirtd  other  tttfetu, 
Ihe  title  to  tohich  he  iuik  lo  hiauetfiitfn.mmplti  and  Ikenifi 
having,  on  the  Am^niTj  dealli,  6e«n  appeinled  fadnt  loco 
tutons  to  Ihe  children— Held,  I.  That  Ihe  wife  wmt  only  in. 
tilled  in  her  fatlary  accounli  lo  lobe  credit  for  the  ititrteil  of 
£\SaO,endnolferlhereiUtaflhebeTilaile  property.~II.  Tliol 
the  lulgecti  eonteyed  by  the  contract  of  marriage  SMrr  «•  ceih 
veyed,  nut  in  part  impleineHt,  but  id  twarifjr  pro  tanw  a^  It* 
proritiom.—III.  That  the  other  htritMe  m^eM^JUlin  Ut 
noniier  to  be  coavtytd  in  eecMrity  pro  tanto  i^tke  pronaeiu. 

Factrii  I..OCO  Tutoris — Liability — A  mother  mho  was  appoinlid 
faelrii  loco  tutotis  lo  her  children,  having  ma4t  pti/chatet  of 
herilaile  properly  irilA  her  ehildnn't  money^Bekl  tiW  tiitm 
purchaiet  mutt  be  eauidend  to  have  bttn  made  at  Mar  oaM 
riJt. 

By  antennptial  contract  of  marriage,  eatered  into 
on  6th  April  1808,  between  the  late  William  Ritchie, 
teacher  of  dancing  in  £dinbnrgh,  on  the  one  part,  and 
the  petitioner,  tvith  consent  of  her  mother  and  cnnt- 
ion,  on  tlie  other  part,  Mra  Kitchie  conreyed  her 
whole  heritable  and  moToabte  property  lo  Mr  Ritchie, 
and  particularly  all  *hnre  and  interest  which  she  might 
have  in  the  sabjecta  vested  in  her  laid  caraton,  •• 
truiteea  under  her  father'a  settlement  ; 
"  and  which  share  or  interest,  it  is  believed,  may  produce  or  ba 
ofthe  value  of  i£500  Sterling."  ■■  For  which  cauaea,  and  oo 
the  other  part,  the  said  William  Bitchie  hereby  binds  and  oblige* 
himself  to  join  ^1000  ofbis  uwn  proper  money  with  tbe  aaidsna 
of  £X0,  and  to  lay  out  tbe  said  whole  £  1300,  opon  the  par^ 
chase  of  heritable  property,  or  upon  sufficient  bond*,  either  b«i- 
lable  or  moveable,  and  to  uke  tbe  rights  and  aeeuriliea  tbtrarf 
10  ibe  *«id  William  Ritchie  himself  and  to  tbe  said  Mary  Stnatt 
(Ritchie)  Chapman,  bis  spouse,  io  conjunct  fee  and  liferent, 
for  her  liferent  use  altenarly,  after  his  death,  in  tbe  event 
she  shall  happen  to  survive  him,  and  to  Ibe  children,  oiw  or 
more,  lo  tw  procresied  betwixt  them,  in  feej  whom  failing,  iha 
said  sum  of  £1000  Sterling  to  the  laid  William  Ritchie,  hiaown 
heirs  snd  nmignee*  whomsoeTer,  in  fee,  and  Ibe  remaiDiog  £300 
lo  the  aoid  Mary  Stuart  Chapman,  ber  own  heinand  ai  '     ~" 
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irbomueTer,  in  fee;  and  u  oftni  m  Um  fanmiA  aam  of  £1100, 
or  any  part  thereof,  «baU  b«  nplirted,  the  eaid  Williun  Ritcbie 
bindi  ind  oblige*  bimwlf  >nd  hii  foreisidi,  to  leltle  and  Mcure 
the  umg  igain.  Id  the  term  aboTe  eiprened" 

The  deed  then  dUponed  to  Mrs  Ritchie  the  half  of 
the  household  furniture  which  ahonld  belong'  tn  Mr 
Ritchie  at  his  death,  irhich  proriiions  she  accepted  in 
fall  of  all  her  legal  claims : 

"  Ani  in  tecurilj  pn  taalo  of  the  pronsioni  before  wrllten, 
conceifed  in  faroiin  of  the  Hid  Maiy  Stiiarl  Cliapinan  and  of 
tbeiuueofthe  said  marriage,  ch«  laid  William  Ritchie  herebv 
ditponea,  conveys,  anil  oiHkes  orer,  to  and  in  favour  of  bioiKif 
and  the  said  Mary  Sluart  Chapman  in  conjunct  fee  and  liferent, 
for  hrr  liferent  uie  allerisrlj,  after  hi*  drath,  in  the  erent  she 
ahall  happen  CO  survive  him,  and  to  the  rbiidran,  one  or  more,  to 
be  procreated  betwixt  them,  equally  in  fee,  heritably  and  irre- 
deemHblj,  all  and  whole  tfautshop  in  St  Jamei'a  Square,  Edin- 
burgh," be. 

At  also,  all  and  whole  the  westmost  half  of  the  flat  in 
said  square,  therein  described.  The  deed  contained 
procurstory  and  precept  fur  infefling  Mr  and  Mrs 
Kitchie,  and  the  children  of  the  nmrriage,  for  tlieir  re- 
spective rights  of  liferent  and  fee  in  the  auhjects  in 
James's  Square,  in  the  osnal  form  of  an  absolirie  dispo- 
sition. No  infeftment  followed  during  Mr  Ritchie's 
lifetime.  Mr  Ritchie  had  purchased  these  subjects  in 
James's  Square  in  1803  and  ]tl07,  TurfHSO.  It  whs  al- 
leged that  Mrs  Ritchie's  share  of  her  fiither'*  succession 
was  not  realised  till  after  Mr  Ritcliin's  death,  being 
liferented  by  the  truster's  widuw,  who  lurrived  Mr 
Hitchie.  In  the  meantime,  Mr  Ritchie,  un  24th  Sep- 
tember IB13,  purchased  another  house  in  James's 
Suuare  for  £356 — the  title  to  which  be  took  to  him- 
self in  fee-simple.  OnUth  Majr  1815,  he  lent  £1000 
on  an  heritable  bond,  payable  to  himself,  hi*  heirs  and 
assignees  ;  which  bond,  after  his  death,  turned  ont  to 
be  a  bad  lecnrity.  The  heritable  property  veated  in 
the  trustees  of  Mrs  KitcEiie's  ftitber  ciinsisted  uf  a 
house  iu  Rose  Street,  Edinburgh,  and  certain  subjects 
at  Libberton,  which,  by  that  deed,  were  tu  ga  to  Mr* 
Ritchie  and  her  sister, jointly.  In  18IS,  a  disposition 
of  the  Lihherton  property,  and  uf  the  huune  m  Kose 
Street,  was  granted  by  the  trustees  in  fnronr  uf  Mrs 
Ritchie  and  her  sister  in  fee-simple,  pro  iadivito,  as- 
signing  to  tbera  the  unexecuted  precept  in  the  trnst- 
dispositton,  en  which  they  were  infeft.  This  appear- 
ed to  have  been  done  with  the  riew  of  completing  the 
title,  and  enabling  Mrs  Ritchie's  sister  to  convey  her 
half  of  the  subjects  in  Libberton  to  Mr  Ritchie,  who 
had  purchased  the  same  fur  £300,  and  to  wiiom  she 
sraiited  a  disposition  in  fee-simple  of  her  pro  indhito 
half  of  said  subjects,  on  2d  September  1819.  Matters 
stood  in  this  sitnatiun  when  Mr  Ritchie  died  intes- 
tate on  4tb  February  1821,  leaving  a  son  and  four 
daughters,  one  of  whom  died  in  May  1828.  Mr 
Ritchie's  pumonal  property  consisted  of  4*1000,  lent 
on  a  personal  bond;  £300  on  a  bill,  and  £1000  on 
deposit  in  Sir  Willtam  Forbes  and  Company's.  All 
the  children  being  minors,  Mrs  Ritchie  was  appointed 
factriz  loco  tutoris  tu  them  on  6th  March  IH^l,  and 
she  expede  citnfirinatiun  in  their  names  in  June  follow- 
ing. The  bill  WHS  paid  up  at  Martinmas  1821, — the 
personal  bond  at  Whitsunday  1822,  and  the  sums  so 
realised,  together  with  tlie  money  in  the  bank,  were 
lodged  in  a  deposit  account,  in  name  of  the  factriz. 


Oo  24th  November  1821,  Mrs  Ritchie  poTchased  her 
sister's  half  of  the  Rose  Street  property  For  £200, 
which  she  paid  out  of  her  husband's  funds,  and  tuolc 
the  title  to  herselfin  fee-simple.  On  19th  May  1823, 
she  purchased  a  house.  No.  50,  George  Street,  for 
£S09,  7.  9,  and  shortly  thereafter  n  flat  in  MaitJand 
Street,  Kdinburgh,  for  £500,  the  prices  of  whieb  were 
paid  from  the  same  source,  and  the  titles  taken  in  ths 
rith  the  Ruse  Street  purchase. 


'  On  6th  February  1830.  Mrs  Ritchie  applied  for  ex- 
oneration uf  her  ulfice  of  factriz,  as  the  children  were 
all  past  pupillnrity,  and  in  the  course  of  choosing  cu- 
rators fur  the  mud  Ives.  This  petition  was  remitted  to 
Lurd  Muncreiff,  to  exnmine  the  fdctory  accounts,  but 
his  Lurd«liip  suspended  all  report  tnereon  till  the 
curators  shuiild  be  chosen.  On  8tli  June  1831,  the 
Lurd  Ordinary  made  avizandum  to  the  Court  with  an 
interim  report  of  an  accountant,  and  a  minute  for 
Rti  appointment  of  a  curator  ad  litem  tu  the  minors. 
Mr  Lsmbe,  to  whom  the  eldest  daughter  had  in  tbe 
meantime  been  married,  was  appointed  citrator  ad 
litem  tu  the  youngest  daughter.  A  curator  was  ap- 
pointed by  the  Sheriff  tu  the  son.  Nothing  further 
was  done  till  2d  March  1832,  when  a  petition  was 
presented  for  these  parties,  and  for  the  second  daughter, 
who  had  cnme  of  age,  praying  for  a  recel  uf  the  fac- 
tory, on  the  ground*,  I.  1  nat  the  factrix  had  entered 
into  a  second  marriage.  2.  That  she  had  failed  to 
lodge  inventories  witbin  six  months  of  her  appoint- 
ment, in  terms  of  the  Act  of  Sederunt,  1730.  ».  That 
she  had  made  unauthorised  investments  of  the  funds 
in  heritable  property,  which  now  turned  out  to  be  dis- 
advanlHgeous  purchases.  4.  That  she  had  appro- 
prixtcd  to  herself  £125  per  annum  of  rents  uf  the 
heritable  property,  as  belonging  to  her  nnder  the  mar- 
ringe-con tract,  whereas  she  was  only  entitled  to  the 
interest  of  £1500,  being  £75  a-year ;  snd  that  she  had 
made  slump  charges  for  the  i^hildren's  board  and  edu- 
cation, greatly  exceeding  their  annual  income,  instead 
uf  debiting  them  with  her  actual  diibursenieDts  de  die 

The  factory  was  replied  of  eonsent,  and  the  oansA 
remitted  to  Luid  Moncreiff,  who  ordered  a  report  to 
be  prepared  by  an  accountant,  and  objections  and 
answers  to  be  lodged.  Mrs  Ritchie  maintained,  \U, 
That  she  was  entitled  to  credit  for  tlie  rents  of  cer- 
tain heritable  subjects,  the  liferent  of  which  had  been 
intended  by  her  late  hasband  to  go  in  implement  pra 
lanto  of  his  obligation  to  her  under  the  contract  of 
marriage.  These  sohjects,  she  alleged,  were  : 
Subject*  in  Jsmci'i  Square,  diiponed  to  Mrs  Ritcbie  in  liferent 
by  the  msrriage  contract,  pur- 

cbawd  b;  Mr  Ritchie,  for  £BK,  sod  rented  at  £75  Q  0 
Ont.half  of  property  at  Libber- 
ton, conlsined  in  Mr*  Rit- 
chie's father**  (ruBl-dced,  and 
therefore  eonreyed  to  .Mr  Rit- 
cbie by  the  eoiitnct,  but  the 
title  to  which  wa*  aflerwards 
taken  to  Mr*  Ritchie  in  fee- 
■in pie, —taken  at  tbe  value 

of                                                30O,  snd  rented  at    22  10    0 
Plat  in  James's  Square,  the  title 
(0  which  was   taken  by  Mr 
Ritchie  in  fee-iimple  to  him- 


Cany  forward,  .£11:10 


.yGoQc^le 
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BnniBbtferwira,£llSO  £97  10    0 

•elf,  Mtd  pnrcbwed  by  bim 
for  358,  and  rented  at    93    0    0 

£UK  -£123  10    0 

Tbe  auma  tboa  Invnled  being 
lew  (hut  the  lum  fixed  b;the 
coninet,  bjr  £Zt 


Sd,  That  the  inrettmentf  in  houM  property,  tmde 
by  the  l«ctrix  after  her  hasband'a  death,  were  made 
with  the  view  of  increaaing  the  income  of  the  chil- 
dren, and  affording  rarans  for  their  ranintRnance  and 
education,  ai  the  money  was  lying  at  bank  intereit, 
and  althoofrh  these  purchaien  might  hare  anespectedly 
&llen  in  raloe,  the  children  were  boand  to  take  a  con- 
Teyanee  thereto  from  the  factrix,  and  discfaarge  her 
to  the  amount  of  tlie  prices  paid. 

3d,  That  the  expenditure  was  jndiciouR,  and  snited 
to  the  circumstaneei  of  the  family;  and  the  Act  of 
Sederant,  1730,  had  been  virtually  complied  with. 

The  children,  on  the  other  hand,  maintained.  Id, 
That  the  subject*  in  James's  Square  were  conveyed 
to  Mn  Ritchie  in  security  only :  That  she  was  bound 
to  aceotint  for  the  rents  of  thoae  subjects,  and  of  the 

Eroperty  in  Libberton  and  Itoie  Street,  and  the  flat 
itterly  pfirchnsed  by  Mr  Ritchie  in  James's  Sqnare, 
snd  to  take  credit  only  for  £75  a-year,  m  the  interest 
of  £1500  provided  to  her  by  the  marriage-contract, 
which  inm  would  fall  to  be'  now  invested  for  her  be- 
boof,  to  the  extent  of  her  liferent  right. 

2d,  That  Mn  Ritchie  was  not  entitled  to  hare  in- 
Veited  the  minor's  money  in  purchases  of  house  pro- 
pertr,  and  they  were  not  bound  to  take  these  hoai>e> 
off  her  hands  at  the  prices  which  she  alleged  to  have 
paid  for  them. 

9^,  That  abe  wa«  bound  to  render  some  sort  of  *pe- 
dfic  account  of  her  diibilrtetnenta  for  the  mntntenanee 
and  education  of  the  children,  instead  of  taking  credit 
for  slump  soma  greMly  exceeding  the  incutne  of  the 
children ;  and  that,  bv  not  lodging  inventories,  she  bad 
rendered  henielf  liable  in  the  penalties  of  the  Act  of 
Sederunt,  1790. 

On  I4tb  February  1834,  the  Lord  Ordinary  (Mo n- 
creiff)  pronounced  the  following  interlocutor  and  note : 

"  The  Lord  Ordiniry  baring  eoatidrred  the  report  of  the  ae- 
coantant  and  Ihe  wbole  ilate  of  the  proceih  and  heard  partial' 
procurBton,  and  thercBFler  made  avinndum,  finda,  Ptimo,  tbtt 
the  obligation  of  tbe  lale  Mr  William  Ritrbis,  by  (he  miHaga. 
contract  between  bim  ami  the  petitioner,  Mn  Hitcfaie,  iraii  to 
add  £  1000  to  jEAOO.  the  eitimated  value  of  Mr*  Ritcbie'a  pro- 
pert]'.  '  and  CO  lij  out  the  nid  whole  £ISOO  upon  the  purcfaate 
of  boritable  property,  or  upon  anScient  bond*,  either  heritable  or 
noreable.  and  to  take  the  right*  and  lecuriiiei  thereof  to  the  nid 
Tilliam  Ritchie  htmaeif,  and  to  tbe  aajd  Marj  Stuart  ChapmaD, 
bit  apooie,  in  conjunct  fee  and  liferent,  for  ber  liferent  uae 
allenarlj  after  hi*  death,  in  the  event  aba  *hall  bappeo  to  anr. 
viva  him,'  and  to  tbe  children  of  the  marriage  in  fee ;  with  an 
eventual  aubatitutlon  of  bia  hein  and  aaiiigiieea  in  £1000,  and 
ber  heir*  and  a*>ignee*  in  £SO0;  and  flndi,  that  under  tbi* 
proviaion.  Mra  Ritchie  waa  entitled  to  have  aapecific  liferent 
veated  in  her,  either  in  berilable  property,  ot  apecial  bond* 
taken  in  these  term*  :  Finda,  letMntlo,  that  Mr  Ritchie  himself 
baring  previousljr  purchaaed  the  property  in  Jame*'*  Square  at 
the  price*  apeciGed  in  the  report,  aud  baring,  bj  tbe  *aid  con- 
tract diqioned  the  same,  with  procuratorj  and  precept,  in  tbe 
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preeiie  tern*  above  McUrd,  tbe  title  thin  cnaled  moat  be  mt- 
aidered  >■  having  been  made  aa  apedfic  implement  iiro  (ante  of 
hi*  aiid  obligation  ;  and  that,  on  the  one  hand,  Mr*  Hitohie  waa 
bound  to  accept  of  it  a*  impleioenc  acmnljngi;,  and,  on  the 
other,  she  bad  a  rested  right  of  liferent  in  that  property,  vbich, 
on  ita  emergence  by  tbe  death  of  Mr  Ritchie,  entitled  ber  to 
draw  the  rent  1  thereof,  whatever  they  might  be;  Finda,  lenie, 
that  the  title  to  Mrs  Ritchie's  ibare  of  tbe  property  at  Libber- 
ton  baring  been  made  up  in  Mr  Ritchie'*  lireCime  in  favour  of 
the  petitioner  hereelf  limply,  and  no  reduction  of  that  title  hav- 
ing been  brou^fht.  it  muat  be  preiuned  to  have  been  ao  made 
with  tbe  knowledge  and  content  of  Mr  Ritchie:  but  Snda,  that 
a*  tbe  petitioner  wai  under  an  obligation  by  tbe  marriage-coD- 
tracl  to  convey  that  property  to  Mr  Ritchie,  under  tbe  condition 
of  the  full  £1500  being  laid  out  in  term*  of  tbe  aaid  contract, 
she  could  o[i)y  bold  it  lubject  to  the  said  obligation  :  Finds, 
quarto,  that  no  Other  inVEslment  baring  b«en  made  in  term*  of 
the  contract,  either  in  heritable  property  oruponeuScienl  bond*, 
beyond  the  «um  of  £820  laid  out  on  tbe  property  in  Jamea's 
Square  above  mentioned,  Mra  Ritchie  waa  entitled  to  hold  the 
property  at  Libberton  veated  in  ber  a*  tn  lied  or  place  of  aud 
further  invextment  ptv  lania,  St  the  price  of  £300,  fixed  by  Mr 
Ritchie  aa  the  value  of  Mr*  Simpion'*  half  *bare  of  ibe  sama 
property,  she  being  alwsya  bound  to  bold  and  convey  tbe  aame 
to  herieir  in  liferent,  and  the  children  of  tbe  marruge  in  fee, 
and  fwMif  vbra  \n  term*  of  the  eontract :  Finds,  fiuiixa,  ihaii 
with  regard  to  all  other  rtnta  or  funda,  tbe  petitioner,  aa  bctiix 
for  her  children,  ii  bound  to  aeeount  generally,  aubject  to  a  d*> 
duction,  on  the  principle  that  *he  wai  entitled  to  have  an  addi- 
tional sum  of  £380  laid  out  either  on  heritable  property,  or  oa 
auiGcient  bondi,  and  to  enjoy  a  liferent  under  anch  investmentt 
Finda,  (RtD.  that  no  inrettment  on  bond*  having  been  made,  and 
the  neparaie  property  purchased  by  Mr  Ritchie  at  tbe  pric*  of 
£336.  having  been  taken  to  himself  and  bia  heir*  and  ataignec^ 
the  rent*  of  that  properly  u|]lillcd  hy  ibti  pciinuTipr  ouyht,  ia 
equity,  to  ^  considered  a>  received  in  further  implement  of  tbt 
liferent  right  to  which  she  was  entitled  by  the  marriage-contract; 
and  ibat,  on  the  imall  balance  of  tbe£IMO  lilill  remaining  unpro. 
vided  for,  she  muat  be  entitled  to  intereatatfiveper  cent.:  Sepiima, 
find*  it  admitted  that  tbe  petitioner,  aa  factria.  baa  not  complied 
with  the  provisions  of  the  Act  of  Sederunt,  1730,  in  ao  far  aa  aha 
did  not  lodgearental  oftbe  heritage,  or  curatorial  iriTentorics,  and 
the  accounia  of  her  inlromiseiona  were  not  rrgulariy  giiren  in  ; 
but  findii.  Chat  Ihe  effect  of  this  neglect  of  ibe  Act  of  Sedertmt 
cannot  be  satis factotily  determined,  until  the  accountant  aball 
report  on  the  actual  state  of  accounts  rendered.  In  order  that  it 
may  be  *eeii  bow  far  these  account*  are  full  and  suflcient,  and 
how  hr  the  eatate  of  the  minora  may  hate  auitalned  loss  by  the 
want  of  exact  orsufficienC  diligence:  I^nd*,  ocl<iPa>  that  tbe  act 
of  purchasing  house  property  with  tbe  funds  of  the  minor*,  was 
an  act  of  extraordinary  adminiatration,  not  warranted  by  the  or- 
diruuy  power*  of  tbe  petitiooer  a*  factria  ;  and  find*,  that 
though  the  reason  aaaigned  for  it,  of  enlarging  tbe  ioeoiae  of  the 
iamily,  and  enabling  tbe  peiitionerto  give  her  dsaghtersa  auperkw 
education,  if  correct,  may  be  Ur  and  reaaonaUe  in  itself,  tba 
petitioner  muat  still  be  aiuwetable  for  any  positive  loia  wtdck 
can  be  shown  to  have  arisen  from  that  act  of  •tlministiation  j 
but  reserrei  farther  eonsideration  of  tbe  wbole  of  this  inalter 
nntil  the  arcountant  ahall  bsn  reported  upon  the  amount  id 
tbe  rents  drawn  from  aurb  property,  compared  With  tbe  Interest 
wfaieb  would  have  arisen  to  Ihe  estate  oo  the  prices  paid,  and  tba 
present  value  of  the  autgects,  to  be  ascertained  in  auch  way  as 
be  ahall  direct,  and  in  general,  on  the  loss  allied  to  have  ansen 
upon  these  transactions  :  Finds,  nou,  that  the  petitioner  i*  tn, 
titled  to  fsir  allowances  for  tbe  maintenance  and  edncaiion  of 
ber  children,  and  that,  in  tbe  relative  situation  of  the  panics.  It 
wa*  not  essentially  oeceaaary  that  she  ahoold  specify  every  pai. 
ticular  aum  employed  for  tbe  behoof  of  each  j  but  Gods  ibmt  tba 
extent  or  amount  of  anch  allowances  most  be  judged  of  upon 
(be  apecial  facta  of  the  case,  and  may  malerinlly  depend  on  tbe 
■pedGcation  which  sbe  may  be  able  to  give  of  money  eitr^ 
neonily  expended  for  enlarging  tbe  education  of  her  daughter^ 
or  the  absence  of  any  sncb  speciGcatton :  And  with  thtae  finL 
inga,  remit*  of  aew  to  the  accountant  to  iDQuire  into  tbe  eerstd 
matter*  requiring  investigation  above  set  nnli,  with  power  to 
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Uoi  to  nil  for  Mpluwttoiu  fran  Ae  pvtict,  u>d  to  take  tli« 
uiiilance  of  vatnator*,  in  lo  far  u  that  maj  be  npreiairj,  and 
tbemfter  to  malte  Dp  and  report  a  Ml  alate  of  tha  accoantla; 
on  Ifae  princfples  of  ihii  interlocutor  ;  and  in  tbe  meantime  re* 
•errea  all  quntiou  of  azpoaea. 
■■  A^ix«.—The  Lord  Ordinur  seei  no  room  Ibr  doubt  on  tbe 


Gm  and  aeeond  6ndii]gB  of  tin  abora  iaterloeutor.  For  tboo^ 
the  contract  dof  ■  bear,  tbal  the  property  in  James'a  Squaiv  ia 
conTcyed  '  in  aecaiitypro  Umte  oltbe  proTisirina  before  written,' 
tbii  ii  in  ■ecuritj'^n'Li  Mnfg  oF  Che  obligation  to  lay  out  £1500; 
in  tbe  ternii  quoted  <ii  tbe  Intrrlorutor,  jit.  on  heritable  property, 
Ibr  righu  to  b«  tiken  to  the  wife  in  liferent,  be.,  aa  the  leading 
altemaliTe;  and  tbe  aonTeyanea  itaelf,  wilb  procUTBtorr  and  pN' 
Mpt,  ia  exprei^ly  in  tfaoM  tenn*.  Tbe  fourth  and  >i*tb  finding 
H  least  ibe  latter,  are  more  donbtfui ;  aa  it  may  perhapa  ba 
(bought  tbal  the  children,  u  coning  in  piice  of  their  fatber,  were 
enlided  to  hare  aitiified  the  obligation  of  the  marriage- eon  tract 
in  the  eaalcst  way  of  which  iti  tenni  admitted,  by  (imply  giTTi^ 
tbe  petitioner  the  liferent  of  a  {(eraonal  bond.  But  u  it  wa» 
dearly  tbe  duij'  of  Mr  Ritchie  to  faa*e  made  the  full  inmtmenl 
in  tbe  ooe  form  or  the  other  daring  bia  life,  tbe  Lord  (Jedisair 
ia  •trangl]'  inclined  [o  think,  that  ««en  it  waa  foand  on  bia  dcMb' 
that  thia  had  not  been  done,  Mra  Rttchle  waa  entitled  t»  tba 
mmt  liberal  eonstractlon  In  regard  to  tbe  full  execution  of  tbe 
engagement,  in  a  contract  which  ii  by  law  abrWia*  JUrii  and 
thia  tbe  rooie  eipeeiatly,  ai,  in  tbe  contrvt  itaelf,  Mr  Kilchje, 
by  the  conveyance  of  the  St  Jamea'a  Square  property,  h^  eriwed 
bia  own  aenaa  of  the  fair  arwi  fit  mode  of  implement  which  ha 
eooteoi plated.  It  tberefore  appean  to  tbe  Lord  Ordinary,  that 
in  the  equitable  ailjuBtment  of  ijie  righli  of  the  panira,  in  no  far 
ag  a  full  inTulment  waa  not  msde,  through  the  omiHion  of  the 
buiiband,  Mr*  Ritrhie,  in  now  scrounling  for  the  renii  of  heri- 
table property  drawn  by  her,  ahould  be  held  to  atafid  in  the  iaiD« 
uluBtion  BM  if  the  inveacment  had  been  actually  made  in  Icima 
of  (he  contract  of  (he  two  gubjecta  referred  to  in  the  findingi, 
Tbe  other  poinia  in  the  interlocutor  appear  to  be  tufBriently 
explained  in  tbe  body  of  it.  Tbe  eighth  may  be  aomewhat 
doubtful." 

The  children  recUimed  i 


au (hen tic  valuation  made  at  the  tine.  Unfanunately  Mr  Rit- 
chie never  did  lo,  ei(her  (o  tbe  extent  of  £  IWO.  or  to  any  other 
extent.  To  be  >ure,  in  the  marriage- con  tract  itnelF,  he  conveya 
certain  lulrjeeta  in  lecuiily  fnv  laMa  of  Mri  Rilcfaie'a  pravi. 
■iona.  Bui  Lbere  waa  no  valuation  made  of  ihew  lubjectB.  It 
H  not  even  Mid  in  the  contract,  of  what  nine  Ibey  were  con- 
aidered.  Notwithi landing  my  reaped  for  the  judgment  of  (he 
Lord  Ordinary.  1  am  not  able  to  interpret  thin,  aa  he  dora,  into 
apecific  implement  of  theeontract  lo  any  extent.  Waa  (he  wife 
bound  to  have  taken  (be  anbjecta  aa  Implement  to  tbe  extent  of 
tbe  purcbaae-money.  which  bad  been  paid  one,  two,  or  three 
nan  before?  Clearly abe waa  not.  Had  (he  aubjecta  been 
burnt  or  fallen  in  value,  abe  would  not  hare  (aken  them.  How 
can  we  interpret  the  worda  in  aecurity  to  mean  in  implement? 
The  obligation  waa  not  anch  aa  Mr  Ritehie  could  implement 
imnediately,  bat,  in  (be  meantime,  be  disponed  tbeae  aubjecta  in 
•ecurity  pre  lamo.  An  to  the  other  autqecta  acquired  in  Mr 
Ritcbie'a  lifetime,  I  do  not  aee  much  room  for  doubt.  Tbe  flat 
in  Jamca'a  Square  ia  veated  in  Mr  Ri(cbie  in  fec-iimple.  Tbe 
anbjecta  in  Libberton.  which  belonged  to  Mra  Ritchie  under  her 
fatber'a  contract,  were  disponed  lo  her  in  fee-simple.  Aa  (o 
tbia  being  a  fraud  On  tbe  eoninct.  1  cannot  Conceive  Mr  Wylie, 
Ibe  agent,  lending  faimaelf  to  a  fraud  by  which  he  waa  to  gain 
withing ;  and  we  all  know  bia  character  to  have  been  reapertablb 
Neither  can  I  conceive  it  to  have  been  intended  aa  partial  im. 
plement  of  (he  contract.  The  diapoailion  waa  taken  to  tbe 
wife  in  fee-aimple,  which  ii  in  (he  face  of  (he  contract,  and  coiv- 
Irary  to  ifae  dearination  provided  in  IL     It  seema  to  have  been 


jecta,  the  iMnveyancea  to  wblcb  wwc  t^;tn  10  Mr  Rttcbie  him- 


•elf,  I  cannot  undentand  oi 
aidered  m  implement  of  Ih 
purchaaed  a  hundred  honaea,  and  how  was  it  to  be  diatinguiahed 
which  of  (bem  were  in  implement  of  the  contract,  and  which 
not  7  Aa  (o  tbe  auhjecta  conveyed  by  (he  contract,  therefore,  I 
am  not  able  to  boid  that  they  are  vested  in  tbe  wife,  in  imple- 
ment of  the  contract.  There  might  have  been  a  nice  queation, 
whether  Mr  Ritchie  could  have  aold  them,  he  bring  conjunct 
Sar ;  but  he  never  made  the  attempt  Aa  to  (he  heritable  pro- 
perty purchaaed  by  Mra  Rllchie  after  her  husband's  death,  abe 
throwa  it  on  (be  children,  and  (hey  on  ber.  I  have  grea(  diffl- 
cul(y  in  holding,  in  point  of  law.  although  she  ia  their  mother 
«nd  it  niaea  an  unpleasant  queation,  (hs(  she  la  in  a  differcDt 
■ilualion  from  any  other  factrii  (oca  fulorii  who  might  hare 
been  appointed  (o  (beae  ebildren.  I  think  abe  must  just  be 
viewed  aa  In  tbe  aame  ajtoation ;  and  that  if  (be  children  inaiat 
on  it,  abe  nnat  take  tbeae  bouaea  off  (heir  handa.  ( The  o[fact 
Judgea  here  expreaaed  tbemaelvea  all  dear  about  this), — and  I 
chink  there  should  be  an  expreaa  finding  tu  thia  effect. 

Lord  Gt'Jitt. — There  can  be  no  doubt  about  tbe  last  poinCatated 
by  Lord  Maekentic  On  the  flnt  qiicstion  I  have  great  diffi- 
culty, bat  I  rather  incline  to  be  of  Lord  Mackenlie'a  opinion. 
Thiacontrart,  I  think,  ia  framed  on  a  miataken  principle  alto- 
gether ;  for  the  intention  w«s  to  give  Mra  Ritchie  an  annuity* 
and  inWsad  of  thai,  it  appeara  to  give  ber  a  principal  Kum.  Sop- 
poaa  Mr  Ri(chie  bad  laid  out  £\Xli  on  bouaea  in  Edinbu^fa, 
and  tliBt  the  rental  bad  fallen  to  one  per  cent-,  would  abe  ban 
tdken  the  houses  in  implement?  or  supposing  the  rental  bad 
riKen  10  twenty  per  cent.,  would  she  have  been  entitled  to  bsve 
mken  the  whole  of  it  T  But  then  the  dllBcullv  occiiis,  that  all 
thia  uncertainty  ariaes  from  tbe  negligeDce  of  (be  husband,  who 
did  not  take  (be  proper  meaaurea  which  he  waa  bound  lo  do  10 
implement  the  contract.  It  ia  very  true  that  the  conveyance  in 
(he  contract  ia  only  in  security  p-u  lanio.  Bu[  I  incline  (o  (hink 
thsi  (he  husband'!  ealite  must  auffer  for  his  omiasjon  Co  make 
full  implement.  Suppose  be  bad  laid  out  £1000,  and  tbe  pro- 
perty had  yielded  twenty  per  cent.,  tbe  queation  arlaea,  eouM 
•he  have  oqrcted  to  take  (bia  aa  implement  ? 

Lord  UacteKve.—l  think  abe  could  have  taken  it  aa  impU- 
roenc  to  tbe  extent  of  £1000,  and  demanded  a  fariber  iiiveau 
mentof£3O0.  She  waa  entitled  to  have  (he  whole  £IS0aiaI4 
ouL     I  have  great  doub[s  of  (be  Interlocutor  altogether. 

Lord  Fmidrui. — ll  ia  plain,  from  (be  words  of  (he  contnet. 
that  Mr  JUtetaie  himaelf  did  not  oonaider  (he  conveyance  in  th« 
contract  aa  implement,  bat  a*  security  pro  (git/n 

Lord  (}ill<ri.~He  may  have  been  of  thai  opinion  at  tba  time, 
but  he  may  have  come  to  think  differently. 

Lard  Prtiideai.— Hti  Mn.  Ritchie,  or  a  truatee  named  fov 
her  in  (he  contract,  accepted  of  the  conveyance  as  implement, 
it  might  have  been  different. 

Lord  GUIitt. — I  agree,  on  tbe  whole,  that  tba  e 
tbe  coolmct  was  only  a  aerutity,  and  not  implemeDL 

Lord  Prriidtnl. — Mr  Ritchie  took  the  first  opportuuily  U 
implement  the  contract  farther  aa  he  could,  t  presume  he  had 
not  at  the  time  any  more  to  give ;  buC  he  aaid,  take  tbeae  houae* 
in  Ibe  mean  ti|pe;ir»  faiila. 

The  Conrt 
"  Find  that  tbe  anbjecla  eonvejrd  in  tbe  contract  of  marriage 
by  the  late  Willam  Ritchie  to  bia  wife,  were  so  conveyed,  not  in 
implement  of  the  obligations  undertaken  by  him  in  the  aaid 
contract,  but  only  in  aecurity  ;>roliinni  of  the  prDviaion  made  in  fa- 
vour of  bia  wife  and  children  :  Find  that  Mra  Mary  Stuart  Chap- 
man or  Ritchie  iseotttled,  in  her  factory  accoun(a,  to  take  credit 
for  no  more  (ban  (be  in(ereal  of  die  principal  aum  of  £1500 
tbereby  provided  :  Find  tbal  tbe  whole  of  the  propertv  conveyed 

...      ......      „.     .  ^,    ^ji^  ^^  Bile"    ■■ 


>  above,  to  the  aaid  Mra  Mary  S 


Aiichie,  a 


which  devolved  upon,  or  beliHiga  to  her,  fidlinf^ 
ter^ibl^tion  in  the  aaid  eoDtract  of  marriage,  muatbe  conveyed 
to,  and  veated  in  her  in  liferent,  for  ber  liferent  use  atlenarly,  in 
aecurity  of  ber  foreaaid  annual  proviaion  of  ihe  interest  of  £  I AOO, 
and  to  Ihe  children  of  tbe  marris^  in  fee,  and  ibst  all  concerned 
moat  concur  in  having  the  subjects  ao  ccmveyed  and  veated  : 
Find  that  the  purchaae  of  heritable  subjects  In  her,  wi(h  bet 
children's  money,  waa  an  act  of  extraordinary  administration,  aa 
found  by  tbe  LtMd  Ordiiiaryi  and  muit  therefore  be  held  by  ber 
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on  bcr  nwn  scrount  ind  ri^k,  and  that  ibe  muil  gin  her  chll- 
dren  credit  in  lirr  fHi'iory  accounli  for  Ibe  mint  to  expended ; 
BecHl  the  Lurd  Ordinary's  inti:rlucut»r,  in  ao  faraa  incantiatent 
with  the  above  findings ;  and,  fuoad  uitrn,  remit  lo  Ibe  IjOnl  Or. 
diniry  to  proreed  furtlier  in  the  sccounting,  and  tQ  do  theteia 
U  be  abitl  aee  juit." 

Firtt  Diviilon — Ixird  Ordlnair,  Moncrtiff.— For  Children, 
Dean  of  Faculty  (Hope)  and  Adam  Anderaon  ;  P.  Peanon, 
AgenL — For  Mri  Ritchie,  Keay;  John  SommervUle,  AgenU 
— Ut  Holland,  CleA—iG.D.i 


2Hh  June  1834. 
Ko.  3S6. — Georok  Monro,  8.S.C.,  Comptainer,  v. 
John  Thompson  &  Others,  Retpondantt. 
SeqaeatiBlion,  Breach  of — Juriadiction — Competency — Beld, 
Ikal  Ihe  Iniullml,  or  He  auigiue  of  Ut  hfpolhtr,  complainliig  ef 
B  brtath  of  ujueilrtuioi  by  a  poinding  crediler  of  fAc  Imnnl't, 
fnuil  appti/fitr  redreu  lo  ike  Juilse  Ordinary  sAs  aiMnfnf  Ikt 
tt^aettrution,  ukete  antliorily  Mai  bem  contravened. 

John  and  Donald  Macdonold  held  aleaM  of  thefarin 
of  Dunrorni-y,  in  Roii-ihire,  fromForbwof  Colloden, 
for  whom  llie  mpondent  Thompaoa  acted  u  lub-fu- 
tor.  In  18:12,  the  Macdonald*  fell  into  embarraMinent*, 
and  the  landlord  wai  abont  to  aeqneBtraie  for  the  rent 
of  that  year,  payable  at  Candlemaa  and  Whitaunday 
1833,  when  tbe  complainer,  who  wai  both  the  agent 
and  a  large  creditor  of  the  Macdunaldt,  interfered, 
and  entered  into  an  arrangement  with  the  landlord, 
whereby  the  complainer  nve  hit  bill  for  the  rent  due, 
£300,  and  in  return  the  landlord  aMigned  hia  hypo- 
thec to  the  complainer,  by  concurring  in  a  petition 
for  seqaettration,  preaentad  on  12tfa  April  1833  to 
the  Sheriff,  on  the  narrative  of  this  arrangement,  ia 
tbe  name*  of  the  landlord's  trustee  and  the  complainer. 
The  crop  and  stocking  on  the  farm  were  agwn  se- 
qneitraled  by  the  landlord  on  4th  September  IB33,  fur 
the  rent  payable  at  Candlemas  and  WhiUunday  1834. 
The  complainer  interfered  a  second  time,  and  paid  the 
rent  then  becoming  dne,  reoeiring  In  retnm  an  addi- 
tional assignation  to  the  landlord's  hypothec  and  dili- 
gence. In  rirtue  of  this  assignation  the  complainer  ap- 
plied for,  and  obtained  from  (be  Sheriff,  a  warrant  of 
sale,  which  was  carried  into  effect  on  18th  March  1834, 
and  the  sale  reportedtotfaeSheriff  on  the  21st  March, 
On  tbe  17th  April,  three  of  the  reapondents,  who,  as 
trnsteea  of  a  Mrs  Robertson,  the  former  tenant  of  Dun* 
yorne^,  were  creditor*  of  the  Macdonalds,  executed  a 
poinding  of  the  crop  and  stocking  at  Dunrorney,  and 
obtained  of  tbo  same  date  a  warrant  of  sale,  which 
was  published  upon  the  20th  April,  and  carried  into 
execution  on  tbe  26th  April.  Tne  complainer  having 
heard  of  the  intended  sue  on  the  26th  April,  applied 
of  that  date  to  the  Lord  Ordinary  for  an  interdict, 
which  was  immediately  granted,  bnt  a  part  of  tbe 
subject*  sold  at  the  ronp  on  the  26th  were  carried  off 
before  the  interdict  could  be  intimated.  The  peti- 
tioner then  brought  the  presentpetitioo  and  complaint, 
with  cononrrence  of  hi*  Majesty's  Adrocate,  against 
the  respondents,  tbe  exposers  and  purchaser*  at  tho 
roup  of  the  26th,  for  alleged  breach  of  sequestration 
■nd  interdict,  setting  fortb.  That  the  poinding  and 
•ale  by  tbe  respondents  was  in  direct  violation  of  the 
previous  seqoestrations  at  tbe  complainer's  instance, 
in  respect  tne  subjects  poinded  and  sold  were  those 
•xprnsly  covered  by  tbese*eqneBtrations,Rndioldby 


the  complainer  in  vlrtae  thereof,  on  18th  March  1834, 
though  not  removed  by  the  purchasers ;  and  that  tbo 
attempt  uf  the  pnrubaaers  at  tbe  roap  of  the  26th,  to 
carry  off  the  subjects  after  the  intimation  of  the  in- 
terdict to  them  on  tho  28th,  was  a  breach  of  law,  for 
which  tbe  said  purchasers  were  amenable  to  the  Coart. 
The  petition  and  complaint  was  opposed  as  incompe- 
tent, m  so  far  as  It  related  to  a  breach  of  tea  a  est  rati  on. 
In  respect  the  sequestration  was  awarded  by  tbe  She- 
riff i  and  it  was  in  a  contempt  of  his  authority  that 
the  allied  crime  consisted :  Tbe  complaint  should 
therefore  have  been  made  to  the  very  Court  wbose 
authority  had  been  contravened.  • 

The  Court  prononuced  this  interloentor ; 

"  Refuse  lbs  petition  as  inciHnpetent,  in  so  fat  •*  rtprda  tbe 
breach  of  the  aequettjatioD ;  fuoad  utifo,  rsmil  to  Ibe  jnniuc 
Ijotd  Ordinsij  to  raceivc  ■  special  ewiAeaccndense  as  to  the  al- 


leged breach  of  the  interdict  of  tUs  Coart,  and.  to  pioceed 

'      "lip  ihallaeeia  just:    Fiiyl  tbe 

Df  process,  in 


tberain  funber  as  to  his  Lordihip  ahall  ai 

petitioner  liable  in  the  eipentes  of  procesi. 

speets  tbe  mattct  of  sequestiatioi^  aiid  remit  to  tb*  Lord  Oitli- 

nary  to  proceed  accordin^y." 

Second  Divitisn.— ^c(.   Dewi  of  Faculty  <Hope)t   Woodk 
UaedongslL  —  ^l.   Solicitor- Oenerd  (Corkbam)  and   Adam 
Anderaon.  —  George    Monro,  S. S.C.,  a    *     ~* 
fc—TTCI  


'.  Clerk.— [tr.H.i).] 


W.S.,J 


25lh  June  18S4. 

He.  387^— Jauis  Finlat  A  Comfamt,  Pmrtuen,  w 
Margaret  and  Lillias  Campkell,  Drfendert. 

Sabmi«Bioiv-~Decreet- Arbitral — Pailiet  hanng  mtired  inio  m 
general  Mtiiminion  oj  all  di^vlet  between  Ihem  j  tnd  il  appear^ 
ing/roM  Ike  prtfioiu  comipendtnct  antf  pUadingt  in  Ite  aa^ 
mittien,  Ikal  Ike  mailer  refhrtd  teat  a  claim  ofdamaget  for 
taking  a  ittpptif  ofiealer  from  Ike  eWaunli*  fnniMd*— ClreaM- 
tlancei  initkick  tiie  follomi^g  jretinilt  of  rtduelUin  of  Ike  drrrtH 
erUlrol  vert  rtpelM — /.  Tkai  U  awarded  aa  annual  payment 
lo  Ike  ctaimartUjbra  certain  nundilr  of  yean,  intUadefariiiwtp 
(MM,  MnvAjf  tniMag  a  tort  of  leate  keliteen  lie  parliew. — If, 
TkM  Ike  drntmanti  ipen  la  receire  the  annul'  paifinenlt  wtrfitcr 
the  olhtr  parlif  eonlinutd  le  late  Ike  tne  of  tke  water  or  not,— 
allkemgk  tke  ctaimantt,  it  mu  aid,  had  nol  atterted  tkdl  n  rigU. 
— ///.  nml  eondilioiuwere  impeiedon  ItielaimaaltttewUc* 
it  wot  alleged  l/uf  were  not  Aonnd  lo  nhu't.— /r.  Tkat  bl»Tw 
rangement  effiaed  hi  im,^  tempormry,  ntrt  nat  ftrptht^-rm  Y. 
noJ  apart  of  the  elaimanlt' daim  mat  tut  ipicjficallji  ttiyoiaJ 

The  porsner*  are  the  profwietor*  of  extensive  eata^ 
bliahment*  for  the  manufaeture  of  cotton-yarn  and 
oloth,  at  Catrine,  on  tbe  river  Ayr,  nndartbo  aaanag^ 
raent  of  Mr  Buchanan,  one  of  the  partaera.  Several 
years  ago,  the  pursuers  resolved  to  erect  a  bleaching 
establish  men  t  at  the  same  place,  for  which  purpose  it 
became  dnsirahle  to  obtain  a  *np>(>Iy  of  saUable  water* 
as  the  Ayr  did  not,  in  oertun  slates  of  tbe  river, 
affbrd  water  fit  for  the  purpoae,  withont  filtratioD. 
The  lands  of  Whiteflatt,  belonging  to  Sir  James  Bos- 
well,  are  in  the  imioediate  vicinity  of  tbe  Catrino 
works,  and  beyond  tbe  lands  belowing  to  Sir  James, 
and  oonsiderably  more  elevated  than  then,  ia  tb« 
farm  of  Nether  Whitefiatt,  oonnsting  of  abont  five 
acres,  belonging  to  the  defenders,  and  completely  st»^ 
roonded  by  Sir  Jamei  Boswell's  land*.  At  Whitsun- 
day 1824,  an  agreement  was  entered  into  between  the 
pursuers  and  Sir  Jame*  Boswell,  in  the  following 
terms: 
'  "  Considering  that  Jsmea  Finlay  and  Comparry,  merchairti  in 
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OlMgoir,  proprfMon  of  the  Citriila  cotton 'Wsrlu,  bsTc  lately 
crectad  certain  entenaive  buildings  nnd  miehincrj'.  for  the  pur- 
pose of  carrying  on  tbe  operalionof  bleaching'  clolliin  theneigh- 
bcurfaood  ol  tbeir  works  ai  Catrine,  and  bai>e  FiHind  It  of  Come' 
quencelo  [be  beECer  rarrying  on  of  said  operations,  to  bare  a  lup- 
ply  of  spring-water  brought  to  the  aaid  work*  ;  and  they  biring 
examined  the  lands  of  Holm  and  Wbltefldit,  belonging  to  me  the 
Mid  Sir  Jaroe*  Boiwell,  and  foand  certain  springi  which  tbey 
■re  of  opinion  nayaerre  tbeir  purpose  ;  and  we  the  Mid  Sir 
James  Boswell,  and  the  raid  Grace  Iddr  Boswell  aa  curator 
foreuidi  t>eing  of  opinion  that  draining  tbe  aaid  ipringa,  and 
carrying  (be  water  off  the  lands,  will  be  an  operation  for  the' 
benefit  oFtbe  same,  have  ein'eed.  and  do  hereby  authorise  and 
empower  tbe  taid  James  Firilay  and  Company,  from  time  to 
time  during  tbe  space  after  mentioned,  and  till  thit  permission 
ahall  be  withdrawn,  to  make  all  necensry  dnins  in  the  aaid 
lands  of  Holm  mnd  WhicAitt  for  eatlccting  wid  water  from  tbe 
springs  within  the  same,  or  water  coming  into  tbe  same  from 
tplings  in  land*  adjoining,  so  far  aa  we  bave  right  logrant 
the  aame:  As  alto  in  the  said  lands  of  Holm  and  Vhite- 
tlatt  to  place  a  cistern  or  cisterns  for  tbe  eollectjon  and 
reception  of  the  said  wattt,  and  to  la;  pipes  therefrom  tbroagli 
tbe  said  lands  of  Holm  and  Whiteflatt,  and  that  in  tbe  direc- 
tioni  most  convenient  for  conreying  tbe  water  to  tbe  said 
bleachfleld ;  which  dstertii  and  pipe^  I  the  aaid  8if  James 
Boswell,  with  adriee  and  cvoanit  foranM,  Wad  and  oblige  lay- 
Mir,  my  heirs  and  suceesaor*  in  the  entailed  etttte  of  Aiichio. 
leck,toBliowt 
from  and  after  tbe  dale  hi 


berebr  bind  and  oblige  oursclTes,  to  giTO  tbe  Mid  Jame*  Finlay 
Mid  Company  and  [heir  sneeesaors  notice  of  our  request,  at  least 
twelve  months  before  tbcT  shall  be  bound  (o  carry  offtbeir  said  cis- 
terns and  lift  the  pipes  which  may  have  been  laid  by  them,  wbicb 
tbey  shall  have  full  power  to  canr  away  from  the  lands  when  the 
permission  fs  so  dlwontinued :  r'or  wbirh  causes,  and  on  tbe 
other  part,  I,  Archibald  Baebanan,  of  Catrine  Bank,  one  of  the 
partners  of  tbe  said  company  of  James  Finlay  and  Company, 
for  myself,  and  as  taking  Inirden  for  the  said  Company,  bind 
and  oblige  myself,  and  the  sud  James  Finlay  snd  Company,  to 
content  and  pa;  to  the  said  Sir  James  Boawell  and  his  brira 
■nd  successors,  the  annual  sum  of  £S0  Sterling  yearly,  and  that 
at  the  term  of  Whitsunday  in  Mch  year  duriif  the  said  space  of 
nineteen  years,  should  the  said  springs  continue  the  supply  of 
water  for  that  period,  or  aa  long  thereafter  as  the  said  permission 
shall  be  continued,  or  the  aaid  Company  require  the  use  of  the 
water,  beginning  the  first  term's  payment  thereof  at  tbe  term  of 
Whitsunday  16-25;  but  should  the  springs  dry  up,  or  tbe  supply 
of  water  finl,  then  the  aaid  tent  rik^i  cease,  and  no  farther  de. 
■nand  for  the  aame  sball  bs  competent  to  the  said  Bir  James 
Boswell  and  bis  heiti ;  u  also  to  make  payment  to  [he  tenanta  in 
the  said  lands  of  the  whole  snrfiue  damage  occasioned  by  the 
operations  of  the  said  Company,  as  the  aame  shall  be  ascertain- 
ed by  men  mutually  named  by  the  respeetiTr  tenants  and  tbe  Com- 
pany: And  farther,  Itfae  said  Arcbitald  Buchanan  bind  and  oblige 
the  aaid  James  Finlay  and  Conipany,  and  [heir  aneeeaaors,  to  re- 
more  the  whole  cisterns  and  pipes  which  they  may  bare  placed 
in  tbe  said  lands,  at  any  period  after  the  expiration  of  the  aaid 
nineteen  years,  upon  receiving  a  year's  premonition  as  afbra- 

Prerionf  to  tlii»  time,  the  water  from  the  inrfaca 
drains,  &e^  in  the  (lefetiden'  lantli,  wm  diaoharged  at 
certain  points  on  the  lands  of  Sir  James  Boswell;  but 
the  pursners  having  learned,  as  they  alleged,  that  tbe 
defenders'  tenant  intended  to  make  new  drains  in  the 
following  year,  offered  to  him  to  be  at  part  of  tbe  ex- 
pense uf  these  drains,  provided  they  were  allowed  to 
be  made  immediately,  to  which  the  tenant  agreed,  and 
which  was  done  accordingly.  The  whole  water  col- 
lected from  the  defenders'  lands  being  thus,  b^  means 
of  these  drains,  brought  upon  the  lands  of  Sir  James 
Boswell,  the  pumuers  proceeded  to  form  cisterns,  and 


lay  their  pipei  on  these  latter  lands,  bnt  they  did  not 
begin  to  nse  the  water  fur  their  works  till  Jane  1826. 
On  the  7th  of  that  month,  one  of  tbe  defenders  wrote 
to  Mr  Buchanan  as  follows  : 

"  Dear  Sir, — Aa  we  underatand  tbe  Catrine  Company  bare 
gst  a  supply  of  splii^ -water  from  our  farm  of  Whiteflatt  for 
their  bleacbfield.  my  sister  and  I  are  willing  to  let  [hem  have  it 
on  similar  conditions  to  those  they  hare  got  from  Sir  J.  Bos- 
well, and  will  be  glad  to  hsTs  your  answer  wben  conTcnient-" 

In  answer,  Mr  Buchaoao  wrote  on  9th  June,  that 
the  drains  had  been  made  at  the  desire  of  the  defen- 
ders' tenant;  that  tbe  pursuers  would  fill  them  ap 
again  if  required,  as  they  had  not  found  the  quantity 
or  qaality  of  the  water  increased  thereby,  and  tliat 
therefore  he,  Mr  Buchanan,  did  not  see  how  he  conid 
retiommend  the  defenders'  proposal  to  tbe  Company, 
but  at  same  time,  if  any  benefit  could  be  shown  to  have 
been  derived  bv  the  Company  from  the  drains,  tbe 
defenders'  application  would  meet  with  the  moit 
favourable  tunstrnetion.  On  12tfa  June  lBi6,  Miss 
Campbell  wrote  to  Mr  Buchanan)  proposing  to  name 
two  perstms  to  ascertain  what  proportions  the  wal«r 
from  the  defenders'  spring,  bore  to  the  water  obtained 
directly  from  Sir  James  Boswell's  lands.  Mr  Buchan- 
an, on  tbe  t4th,  repeated  what  he  had  stated  in  bii 
letter  of  ^e  fllh,  and  added,  that  if  the  defenders  tw 
serted  any  right  of  property  in  the  water  taken 
from  Sir  James  Ooswell's  lands,  that  queetiiH)  should 
be  settled  before  any  arrangement,  such  as  the  de- 
fenders proposed,  was  gone  into.  After  a  great  deal 
of  farther  correspondence,  the  agent  for  the  pur- 
suers proposed  to  the  defenders,  on  SOlh  April  1U27, 
to  enter  into  a  general  submission  to  Mr  Archibald 
Bell,  Sheriff  of  Ayrshire,  stating — "  this  general  sub- 
mission will  embrace  your  claims  against  the  Com- 
pany, and  against  Mr  Kuchnnan  as  an  individual,  so 
that  the  whole  matters  in  dispute  will  be  put  to  rest 
by  Mr  Bell's  deoreet-arbitrat.'  Accordingly,  a  sub- 
mission was  entered  into,  dated  18th  June  and  15th 
August,  1827,  by  wbicb  tbe  parties  referred  to  Mr 
Bell 

"  dll  clags,  claims,  questions,  demands,  snd  difiereneea  of  what- 
ever nature,  preaently  aubaisting  between  them,  either  arising 
out  of  tbe  acts  of  the  raid  Jame*  Finlay  and  Compuy.  the  aaid 
Archibald  Buchanan,  aa  an  individual,  or  aa  acting  in  his 
capacity  of  partner  of  Jame*  Finlay  and  Company,  and  msiuger  of 
their  works  at  Catrine,  or  any  other  peraon  on  behilf  of  them, 
or  either  of  them,  or  tbe  acts  of  tbe  said  Misses  Margaret  and 
Lillias  Campbell,  or  either  of  them,  or  of  any  other  perabo  on 
behalf  of  them,  or  either  of  them." 

A  claim  was  Itk^d  for  the  defenders  in  the  sub- 
mission, in  which  they  claimed  : 

"  in.  Damages  for  making  enottacfaments  on  their  property 
without  tbeir  consent,"  which  damages  they  eatimaied  at  forty 
pounds.  "  In  the  lecond  place,  they  claim  rent  or  remuneration 
from  tbe  Company  for  tbe  beneficial  use  and  possession  of  the 
Nether  Whiteflatt  springs  and  wateri  aince  the  day  of  June 

IWS,  at  tbe  rate  of  twenty  pounds  per  annum." 

The  pursuers,  on  the  other  hand,  maintained  in 
their  answers,_^rW,  That  tbe  quantity  of  water  issuing 
from  the  defenders'  farm  npon  the  lands  of  Sir  James 


Boswell,  and  there  taken  np  by  them,  was  no  greater 
than  it  had  been  before  making  of  tbe  drains  in  April 
1834;  tnondli/,  That,  therefnre,  ollhongb  the  defen- 
ders hod  fall  power  to  prevent  it  from  ooQliaainff  to 
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come  upon  the  land*  of  9ir  Jann  BoaWall,  yet  if  It 
wu  Kllomd  tn  come  upon  them,  and  waa  then  foaiM), 
the  pDnaera  wete  th«te  entitled  to  take  it  np,  trithout 
paying  any  thing;  to  the  defenden.  In  addiUon  to  the 
rent  payable  to  8ir  Jamec  Botwell. 

In  vbedience  to  a  remit  from  the  arbiter,  Mr  Robert 
Sterenion,  ciril-en^neer,  reported, 
"ibmt  Iheprodnceof  theipringittuingrronilbedefeiMkrt'rniDi. 
and  ^en  up  bf  the  purauera  on  Sir  Jimet  BoiwpII'i  land*,  wu 
Dcarly  une-liiilf  oF  the  whole  qnantitjr  received  Into  tbe  Company'! 
ruLi  rutr ;  that  u  to  the  quantity  of  water  wbicfa  nuit  have 
flowed  from  Neiher  WbiteflnU  Into  tb«  land*  of  Sir  Jmuf 
Bofwdl.  berore  the  draina  in  qnention  wen  Mt,  eonpand  with 
the  quantity  which  nawt  flowa  through  theae  draiiia,  he  wai  of 
opinion,  that,  ntinuf  ■  minute  portion  allowed  for  tTapornlion, 
tbe  prnduet  phjsiraily  mutt  be  the  lame  in  both  niei  j  and 
that  the  tendency  of  tbe  new  draini  would  be  merely  to  concen- 
trate the  Mmttn,  without  Tirtually  adding  to  their  uitimhte 
qnaatilyj  and  that  the  operation  of  ib«  drains  did  not  deprive 
tim  defender!'  tenant  of  aiiy  UMfut  application  of  tie  water." 

A  f^reat  rariety  of  pleading!  were  lodged  for  both 
partteo,  iii  the  courae  of  which  the  defendera.  repeat- 
edly stated  thoir  claim  to  be  for  damage*  for  the  inlru' 
fion  made  on  their  Unda,  and  for  ail  annnal  aum,  equal, 
tu  that  paid  to  Sir  Jam«-s  Bofwell,  ao  longaa  the  pur- 
to  take   the   beneficial  uae   of  the 


wing  U 

"1.  The  arbitei  ii,  lirthefirit  place,  of  opinion  that  (be  Con- 
pany  were  not  entitled  to  intrude  in  tbe  naiiner  in  which  they 
did.  into  the  property  of  the  Mita  CaiopbelU  (by  trannctii^ 
with  their  tenant  and  aMiitinft  bini  in  fail  operationi).  without 
their  expreaa  permiBsion.  He  furiber  thinlii  that  the  Company'i 
ol^ect  in  aodoing  (a  perfectly  lawful  object,  on  a  fair  equi Talent 
beinf  ^Tcn),  wm  lo  tibiain  a  better  lupply  uf  water  tor  their 
bleachiog.worka.  wbetber  in  reprd  to  quantity,  qnality,  or  atea> 
dineaa,  or  all  of  the*e  united  i — nor  doea  be  aee  any  other  intel- 
ligible motive  aaiigned  for  ibeir  eondaet.  &  He  ii  aware  that, 
from  the  hll  of  the  ground,  a  contidenblc  part  of  tbe  water  of 
Nctber  Wbileflalt  muit  hare  flowed  down  on  the  ground)  of 
Bir  Jamet  Boawell.  Bat  be  doe*  not  think  that  the  reporter 
ba*  made  luBcicDt  allowajice  for  the  loaa  whieb  mual  bare  ariaen 
from  cnpontion  and  abwrption  under  the  former  atate  in  whieb 
tbe  water  lay  difluied  ihrougb  the  Bmoad,  nor  for  the  beneit 
pined  in  quantity,  quality,  end  ateadineM  of  *apply,  by  the  con- 
centration of  the  water  In  theprncnt  diaina.  3.  The  arbiter  ii  of 
opinion  that,  where  the  bencfidal  n*e  of  water  ia  concerned, 
no  third  party  ii  entitled,  by  arrangement  with  >  tenant,  to  pro- 
cure draiai  to  be  dug,  conveying  the  water  to  the  *erge  of  the 


deprived  of  bia  jait  and  profltable  Inlemt  tberein.  4.  In  re. 
fennce  to  the  abdve  phnciple,  it  appeaia  to  the  arbiter,  that 
had  tbe  Catrinn  Company  jwrattged  privately  with  Sir  jame* 
Boawell'a  teiiaat,  (o  cany  bia  drajae  ia  Ibe  ptcacnt  direction 
to  [ha  verge  uf  Sir  Jamei'i  property,  tbey  laight  have  wed 
very  nearly  the  aame  argumentB  agalnit  paying  him  ■  rent, 
aa  they  now  u*r  agdnnt  paying  one  to  tlM  Miia  Campbella. 
A.  The  arbiter  ibinka  that  it  would  be  impoaaiUe  to  fill  np  the 
dialna  now  eaiiting  in  luch  ■  way  aa  to  re^ace  niatten  exactly 
■a  Walk  gnoi  and  that  tbe  Miaa  Campbeltaare  not  bound  to  anl^ 
mit  to  tbe  probable  damage,  or  changa  of  circBBatancea,  which 
would  ariae  from  that  meaaure.  0.  Tbe  arbiter  ia  tbeiafbie  of 
opinioo,  that  the  Mia*  Campbclla  are  enUtled  to  a  rcnNiiMatioa 
fur  the  uae  of  their  water.  Tbe  quantity  coming  frocn  tieir 
grounda  it  atut^  by  the  reporter  to  be  nearly  one-half  bf  tbe 
whole  flowing  lhrauj(h  the  preaent  pipe*  ;  eonwquently,  aa  much 
cornea  from  tbe  Undi  of  Nelher  Wbilrflatlaa  from  those  of  Sir 
Jane*  BoawelL  But  u  a  certain  ponian  of  tbe  water  woaM 
haw  flowed  from  Nelher  Whittfljitt  down  on  Sir  Jamaa't  grounda 
at  auy  rate,  the  arbiter  ia  dinpoivd  to  fix  the  remuoenitioii  due 
to'lbe  Uiu  Cajnpbell*  at  odv  hdlf  of  ttiit  paidto  Sir  Jame«t 


eonreyed  by  the  coune  of  pipn  now  exiiting,  or  a  nmilar  courts 
of  pipei,  through  tbe  gruundi  of  Sir  Jamea  Botmell  to  tbe 
Catrine  wor^" 

Along  with  (hne  notes  the  arbiter  iaaued  a  drafi 
ef  a  decreet-arbitral,  by  whidi  he  proposed  to  find 
that  the  paranen  should  be  boond  to  pay  lo  Ibe  d»> 


"the  mm  of  4IOyearty,  fiom  andainee  ibe  term  of  Wbibm^ 
day  i82S,  aye  and  while  ibe  raid  Company  ahiH  continue  to  uae 
the  water  oowiag  fnna  tbe  gruimda  of  Nctber  Whiieflitt  by  tbe 
preaent,  or  any  aimilar  coune  of  pipe*,  or  by  any  other  mean* 
wbauo*Tcr.' 

A   repreaantation  wai  lodged  for  ikt  defenderay 
stMrng) 

"  Theclainiantiba*e  no  doubt  whaterrr,  that  unlet*  tbe  reapon- 
denti  are  very  much  rbungiN!,  they  will  immediately  ceaie  lo 
take  the  water,  now  when  they  find  they  must  pay  fur  It,  and  thua 
the  datnants  will  be  left  with  nothing  bM  a  heavy  lowl  of  c»- 
penaea,  wbieb  the  napandenu  hate  compcUcd  Ibein  to  incur  in 
defending  their  just  rigbis  ;" 

and  therefore  craring  the  arbiter  to  mwari  them,  Ittr 
■  enrn  of  dama^ea  for  the  ilteEtl  intrinitin  on  their 
land* ;  id,  a  iemuneration  for  tbe  water  in  future 
time  coming;  and,  Sti,  expenaet.  On  Slat  December 
1829,  tb«  arbiter  iaaned  foriber  noten,  bearing,  that 
Iw  coniidered  it  would  be  unjuat  towiu-de  tfa«  defen- 
der* fur  the  punuers  now  to  abandon  the  u>e  of  the 
water,  and  thereby  defeat  the  deereet-*rbitral ;  and 
"  be  now  thinka,  therefore,  that  the  beat  way  of  obviating 
tbe  contingency  above  (uppoaed,  ia  (imjity  to  find  the  tc-ipoiu 
dent*  liable  fur  the  appwinled  rent  during  the  currency  of  Sit 
Jamea'*  lea*e  (with  which  the  priiteat  ialeraat  i*  lo  much  in-* 
votved),  leuving  tbe  paitiiza,  if  they  tluah  proper,  lo  agree  to  tha 
rrdeaption  af  the  rent  during  tbe  leaae,  by  payment  of  a  princi- 
pal aum  i  and  after  the  expiry  of  tbe  lease,  lo  a4ia*t  tbeir  in- 
lereattbyar 


7  11 
nounced  In'the  folfowmg  WroM : 

"  tn  ibc^jf  place,  altbou^  tbe  larwaid  aabaaiaalon  ia  quiia 
geiietal  ia  it*  tetaa.  eBaprehcodiag  all  diapate*  aad  dtKtrencca 
betwaao  the  pertiet  of  whatever fctiid,  yet  tbe aa^  taaHer  faroi^bt 
bcfon  me  haa  been  a  daioi  of  danwfle  or  wawineralioo  oa  tbe 

Cof  tbe  liiw  Oataabell*,  for  tfca  water  in  their  property  of 
her  Whiteflatt,  taken  Iqr  tbe  Catrine  Compaoy  lor  their 
bleaching  work*.  Beeondlf,  In  regard  to  tbe  above  autler,  for 
Ibe  reaaooa  aet  forth  in  tbe  aate*  i**ue4  at  ■cveral  tine*  ^  me.  I 
Bud  and  deciaje,  that  the  aaid  Archibald  Buebaaaii  (or  aueb 
other  oaaeger  a*  tbe  Calrit>e  Company  eball  employ  to  aaper- 
intend  their  work*)  *baU  be  boaod  antl  obiiftA  to  paf,  in  —-\t 
of  tha  aaid  Company,  to  tba  Miaa  Camilla,  the  aum  of  £lty 
Starting  yMily,  from  aad  aiuea  tba  tern*  of  Wlalaanday  lUS, 
aye  and  until  tbe  tern  of  Whitauoday  IStit  being  tba  ieaas  of 
tbe  keaae  origrcement  now  *ub*ittiiig  between  Sat  Jaiaea  Bm 
well  of  Autbialcck,  Bart.,  and  the  (aid  Company,  relative  to 
the  water  in  hi*  lands  of  Holm  and  Whiteflatt;  hot  dcHwing, 
tbht  the  rent  above,  payable  to  tbe  Miaa  CampboUa  by  tbe  mS 
CoapaBy.afaallnot  bigdepcndeMan  tbeanbaiateoccel'tbeiaaea 
with  Sir  Jamaa  Boawell,  but  aball  cootiuue  till  the  aforcaMd 
term  of  WbiUunday  lOlS,  although  the  ieaae  with  Sir  Jaioea 
Boewell  ihuuld  be  ended,  by  agreement  of  pariiea,  befort  iho 
aaid  term ;  but  providing  always,  that  the  (aid  run  of  water  fmai 
the  Mil*  Campbelb'  Und*  doe*  not  «lop  and  dry  ap  deriag  Aa 
above  parlu4  in  which  event  ib«  aaid  tent  ifaall  caaac.aad  ttoier- 
BuneCrsmlbepcdiMlefBudatop^ageitbeanearaaf reat  tab* 
faidupat  the  term  of  WbitiuiiAiy  i(*M,  aad  tbe  rcat  le  be  pw< 
tbereafier  at  the  term  of  Wyituiiday  yearly,  wilh  tbe  due  and 
legal  iiitercat  of  each  term'*  rent,  from  and  after  the  term  of  pay- 
ment, until  paid.     TMnlh/,  I  fiud  aud  dccUia,  that  the  aaid 


ISM.] 


THG  SCOTTISH  JURIST. 


M? 


CiMDpany  (hall  not  be  endlled  toltoporfill  uptha  dninialmidf 
cat  bj  their  co-opera(ion  Ibroogb  tbe  Krounda  of  Netber  Wbite- 
flatt.  withoat  permiuion  of  tbe  laid  Mita  Cimpbrlti.  Fourllily, 
The  Mill  Cumpbells  iball  be  bound  and  obligrd.  doritig  lh« 
eonnnusnce  oF  tbii  mgagpnient.  to  pregrrve  the  wbole  water  on 
tbeirnid  land* of  Nelber  Wbiteflalt,  pure  and  unconMminaled, 
and  witbont  unnecttHry  flat  or  malK,  to  fnr  ai  in  the  poiter  of 
ibemaelm  or  tbeir  Ie^allt^  fortlie  sole  me  and  WneGt  of  Ibe 
uld  Company,  tbe  aald  obligation  being  alwifi  aubject  to  a  rem. 
aonable  nae  of  the  water  fur  ordinarj'  purpuaei  b;  the  Min 
CatDphdla,  or  their  tenand  In  tbe  (aidlaiida:  And  alao,  the 
Misa  Campbelli  ahall  alloir  the  Company  acceaa  into  their  raid 
landi,  to  Bupport  or  repair  ibe  diaini  on  all  necrsaary  occaaioiia, 
and  peroiiiaion  to  plare  pipea  therein,  and  to  k>>ep  the  aame  in 
repair,  if  the;  ahall  find  it  advantageouB  ;  and,  in  geneml.  ihall 
Kive   tbe  aaid    Company  erery  reaaunable  bcililj  in  reruring  a 

Sure,  abundant,  and  iteady  aupply  of  water.  Fifllilt,  I  find  and 
etlare,  that  each  party  ihall  pay  tbeir  owu  ibare  of  the  expetiaei 
of  tbia  aubmiiiion." 

Tbo  pDnnen  brought  an  action  of  redaction  of  thii 
decreet- arbitral,  m  being  nltra  virrt  campromitti,  and 
m*  not  being  a  Gttal  deuiaiun  of  the  di*puted  claim*, 
bnt  tnerrlj  a  temporary  arrangRUien^  wiiicb  might 
vtill  Jeare  the  partiet  under  the  necuasity  of  going  to 
a  Court  of  law. 

A  record  having  been  closed,  ca«ea  were  ordered, 
in  which  the  piiraiura  pleaded — I.  Under  tbe  ■nb- 
mission,  the  arbiter  had  no  power  to  do  more  than 
decidp,  whether  the  ,act«  of  the  partiea  refpectirely 
had  giTen  either  of  them  a  good  claim  of  dnma^va 
against  the  other,  and  to  award  damage*  accordingly  i 
And,  eren  if  he  had  power  to  decide  whether  the  de- 
ft^^de^•  were  entitled  to  rent  fur  the  ukb  of  the  water, 
nnd  to  fix  what  bo  might  think  to  be  n  reasonable 
rent,  he  had  no  power  whatever  to  make  a  Iea*e  for 
the  parties,  who  had  never  differed  as  to  what  the 
terms  of  a  lease  onght  to  be,  but  were  merely  at  va- 
riance, whether  any  thing  could  be  dcmandf  d  at  all. 
■^11.  Eveu  if  the  arbiter  b.id  power  to  fix  the  terms 
on  which,  and  the  period  fur  wliich,  the  pur«uert 
should  pay  for  the  water,  if  they  cliose  to  use  it,  he 
had  no  power  whaterer  to  lind  that  they  were  bound 
to  nse  it  whether  they  needed  it  or  not,  and  to  pay 
for  it  whether  they  used  it  or  nut;  and  the  decreet  so 
finding,  deoidea  a  quettion  which  never  exiated  be- 
tween the  parties,  and  ii  in  positive  contradiction  to 
the  express  claiiO'  and-  admissions  of  the  defenders 
themselves. — III.  The  deoreet-nrbitral  wu  not  bind- 
ing on  the  defenders  if  they  had  chosen  to  repudiate 
it,  in  respect  it  imposed  upon  them  ubligatiuna,  and 
on  their  property  restrictions,  which  they  never  had 
submitted,  and  which  the  pursuers  had  never  claimed ; 
and  not  being  binding  on  oite  party,  it  could  not  be 
binding  on  the  other. — IV.  The  decree t-arbitral  ■■ 
null,  in  respect  that,  instead  vf  being  a  final  iietttement 
of  the  differences  submitted,  it  ia  professedly  only  a 
temporary  arrangement  of  them  fur  a  limited  period, 
leaving  every  thing  at  the  expiry  of  that  period  as  it 
was  before  tue  submission  wa«  entered  into. — V.~Tli0 
decree t-arbitral  is  null,  in  respect  that  it  has  given  no 
decision  on  the  defenders'  claim  of  damages  fur  the 
alleged  illegal  intiunion  on  their  property,  although 
that  elaim  was  formally  made  at  the  very  outset,  and 
anxiously  pressed  upon  tbe  arbiter  fur  Ihs  decision  to 
the  very  end. 

Tba  defenders  pleaded— I.  Xl>«  deereet-arbitral 


does  not  make  a  lease  for  the  parties,  bat  merely  fixes 
an  annual  payment  fur  a  certam  period.  The  arbiter 
confessedly  might  have  decerned  for  a  sum  nf£170 
to  be  paid  down  ;  and  if  so,  it  was  equally  competent 
to  break  down  the  sum  into  annual  payments  of  £lO 
for  serenteen  year*,  which  was  menily  postponing  the 
term  of  payment  of  what  might  have  been  decerned 
tu  have  been  paid  at  once.  The  whole  proceedings 
and  correspondence  show  that  tbe  decreet  is  not  uAra 
vittt. — II.  The  pursuers  are  secured  by  the  decreet- 
arUtrnl,  in  the  same  way  as  they  are,  by  tbe  agree- 
ment with  air  James  Bosweil,  in  the  power  to  use  the 
water  during  the  period  thereby  fixed,  as  the  counter- 
part uf  their  obligation  tu  make  the  annual  payments; 
and  they  cannut,  cherefDre,  complain  of  the  obligation 
to  pay,  "  whether  they  use  the  water  or  not." — III. 
The  defenders  could  not  repudiate  the  obligations  and 
restrictions  imposed  on  their  property  by  the  decreet- 
arbitral,  which  are  mwe  conditioas, — having  direct  re- 
ference to  the  main  subject  of  the  arbiter  s  decision, 
and  which  he  was  called  upon  to  impose  in  giving 
effect  to  the  claim  submitted.  The  defenders,  by  the 
very  act  of  claiming  remuneration  for  tlieir  spring, 
water,  were  bound  to  submit  tu  the  conditions  necea- 
sarjTi  in  the  arbiter's  opinion,  to  secure  to  the  panners 
that  nse  of  the  water  for  which  remunernliun  was 
claimed.  Besides,  the  defenders  acquiesce  in,  and  are 
willing  to  comply  with  these  conditions.  And  although 
this  part  of  the  decreet  should  be  held  uUra  virei,  the 
rest  of  it  would  a'tand  good, — Johnston  v.  Cbaapei 
Htb  July  1817;  b  Uuw,  217.— IV.  Tbe  arbiter  hav- 
ing determined  the  points  submitted  tu  him,  it  is  no 
objection  to  bis  decreet,  that  farther  disputes  may 
arise  between  the  parties  at  tbe  end  of  the  seventeen 
years,  when  the  annual  payment  ceases. — V.  The  de- 
cree t-arbitral  decides  the  whole  matters  in  dispute ; 
and  the  dHfeudera  are  ready  tu  give  tbe  pursuers  a 
discharge  of  any  claim  of  damage*  for  intrusion  on 
tbeir  property,  on  the  decreet-arbitral  being  imp)tt« 
mented. 

The  Lord  Ordinary  (Moncreiff),  on  13th  May  1831, 
made  avisandum  with  the  cases  tu  the  Coart,  adding 
the  following 

"  tfott. — The  Lord  Ordinary  think*  It  proper  to  report  tbia 
caae  to  tbe  Court,  frani  reipect  to  tbe  learned  arbiter,  whoso 
decree  is  cbiJIenged,  entertaining  at  leaat  very  tcrioui  doubt 
bow  far  the  decreealuidaon  firm  gruund  in  point  of  compclenn. 
Certainly  tbe  nierita  of  the  subject  under  arbitration  are  not  fit 
mattera  of  consideration  here,  and  though  when  one  sees  it 
proved  by  auch  an  engineer  ta  Mr  Stevcn*on,  that  all  the  water 
desrendmg  Trom  the  grounds  of  tbe  defeudera  into  Sir  James 
Boswell's,  and  >*  much  ai  now  comes  into  tbem.  could  have  been 
collecti'd  in  Sir  Jamea'a  croundi,  thuugb  no  new  drain*  had 
been  made  In  those  of  the  defender* — prured  by  tbe  tenant,  that 
[he  drains  were  made  by  bis  aulbority,  and  under  fau  aupcrin- 
tendence.  having  power  by  bii  leaae  to  do  ao— and  proved  that 
Iheiedrsina  prnfiui-ed  great  benefit,  and  no  dmiuge  to  tbe  laods 
— it  may  be  difficult  to  see  the  legal  ground  on  wliich  the  clHin 
to  cotnpenHtiuii  rested ;  tbe  Lard  Ordinary  holda  it  to  b«  his 
duly  to  exclude  from  bi*  eonni deration  anydilScutty  of  tbi*  kind, 
and  to  take  it  ai  Mncluiivriy  Gxed  by  the  srbiter-t  judgcnent,  if 
rompctently  given,  that  there  were  legal  grounda  for  such  a 
claim.  Iliil  tbe  Ijord  Ordinary  has  doitbts  of  the  competeney 
of  the  decreet.  It  due*  not  in  trrminkt  find  tbat  any  wrong  was 
done,  though.  fVoia  the  arbiler'*  notes,  it  appear*  that  be  hud  an 
epnion  lo  ibst  effect.  It  dues  not  find  that  auy  dsniage  lad 
been  sustained  by  the  operation  of  culling  the  dnUni,  and  ll 
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would  han  bren  diffiaiU  to  have  k>  found  on  the  eridcDce. 
Nevertheleas  it  micht  be  abslractlr  coiapetcnt,  withoul  any  luch 
finlli^g^  It  onre  to  avan]  ■□me  ipreiGc  benefit  to  the  cUimUiIi, 
on  an  Bssumptimi  that  *ome  damages  or  compenwiion  were  due. 
But  the  Lord  Ordinury,  Imikriig  tu  the  term*  of  tbe  aubmiition, 
and  to  the  nmure  or  the  claim  put  forward  in  tbeprcviouicorres. 
pondeiicr,  and  more  CHpecully  in  tbe  papen  prewnted  to  Ibe 
arlitlKr.  dniibti  the  competency  of  the  decreet  in  these  paint>  i^ 
III,  Wliether,  gerMTiil];',  it  was  competent  for  the  arbiter  to  force 
the  pnrtiniiito  «uch  H  (pecific nrrnnpenient  or  contract  (wbethei 
alrinly  a  ]ea«e  or  rot)  »  that  minutely  laid  down  in  tbe  deereet 
id,  whether,  at  any  rate,  it  waa  competent,  under  tbe  cluim  and 
iuue  joined  between  the  partira,  to  ordain  tbe  purauerii  to  pay  a 
■uai  ai  mil  fur  tbe  water  coming  from  the  grounds  of  tbe  defen' 
den,  whether  th<-^  touk  any  uie  i-f  It  or  not,  and  whether  the 
agreement  nith  Sir  Jameo  Soanell  tbould subaiit or  not.  When 
the  Lord  Ordinary  neea,  in  the  Sfki  draft  of  tbe  decreet  inued, 
the  wordi  *  aye  and  while  the  Mid  (^ompsny  aball  continue  to 
BH  tbe  water  eooihig  from  Nrtber  Whiit4att,'  &c.,  and  aeei 
•iMk  that  tbe  tepreaeiitalion  fi>r  the  defender*  prayed  for  ■ 
finding  of  damiigci  and   eipenaeii,   but  not  fur  a  conliniied 

Sayment  of  rent,  tvbFt}ierthe  water  were  uied  or  not,  and  in- 
eed  quite  tbe  rrvcrse,— be  eannol  doubt  the  fact,  whatever  may 
be  the  efTeet  of  it.  (hat  no  Kueh  specific  claim  had  been  made; 
and  he  finda  nothing  like  it  in  any  of  the  papen  (guoted  by  the 
defendeta.  3d,  Whether  the  conditions  laid  on  tbe  defender*, 
■nd  ipecially  that  of  allowing  pipea  and  ciaterns  to  be  laid  in 
their  gruuiids,  could  be  legally  cnfureed,  as  within  the  powen  of 
the  arbiter  (more  efnecially  as  the  tenant  was  no  pstty) ;  and 
whether,  if  they  t^uld  not,  the  decreet  can  stand  at  all.  Clearly 
it  mujit  not  depend  on  the  option  of  one  party  whether  It  i«  to  be 
eflisctual  or  ^o^  tik.  Whether  tbe  decreet  exbauiti  the  sub- 
mission, in  respect  that  the  amngement  is  onlv  temporary,  and 
that  it  bai  not  decided,  one  way  or  the  other,  tne  material  quea- 
llon.  whether,  apart  from  the  cutting  of  the  draina,  tbe  purtuen 
ran  be  liable  lu  piiy  unv  thing  to  the  defenders  for  water  collected 
in  tbe  groundu  of  Sir  Jamen  Bonwell,  «  bether  coming  f>om  those 
»f  the  defenders  nr  not.  The  act  of  cutting  the  drains  could 
not  surely  alter  the  legal  rights  of  tbe  parties  in  perpetuity. 
Tbe  plea  of  the  defenden  in,  (hnt  their  claim  wai  to  be  put  on  a 
footing  with  Sir  Jameii  Boawell,  or  that  the  caie  should  be  held 
to  ftand  as  il  a  aimilar  agreement  had  been  made  with  them  a* 
wilb  him.  The  Lord  Ordinary  cannot  ihink  that  this  could  be 
the  meaning  of  their  claim,  In  tbe  literal  lenie  now  insisted  on. 
If  the  |iur*iien  bad  been  to  make  such  an  agreement,  they  surely 
never  would  have  agreed  to  pay  a  rent  (or  the  water  of  the  de- 
fenden, eren  ihoufh  they  shnuld  ceaae  to  act  on  the  agreement 
with  Sir  Jamea  BoKU-ell.  Tbe  diSerence  between  the  two  cases 
is  overlooked  ; —  the  punuen  could  get  no  water  collected,  with- 
<mt  entering  the  ground <  of  Sir  James,  and  th>y  could  only  get 
that  coming  from  the  grounds  of  the  defenden,  by  collecting  it 
In  tbsae  of  Sir  J«meB.  It  is  alwap  much  to  be  regretted,  wben 
a  decreet. arbitral,  which  ought  to  prevent  lillgalion  or  end  it, 
becomes  tbe  source  of  greater  litigaiiun  than  the  original  cause 
of  dinpute;  and  eercainlyit  Is  not  on  light  grounds  that  tbe 
Court  will  set  aiide  such  a  decree  aa  tbal  now  before  it.  If  it 
can  he  held  that  tbe  arbiter  haa  in  subitanee  confined  himaelf  to 
an  award  on  the  matters  aubniltted,  and  sufficiently  exbaurted 
them,  though  in  a  very  particular  form,  there  may  be  ground  for 
BustaininK  the  decree.  But  still  the  case  muse  be  dealt  with  ac- 
cording to  the  rulea  of  law  applicable  tn  it  j  and  all  that  tbe 
Lord  Ordinary  can  aay  la,  aa  at  preaent  adviied,  he  should  find 
great  difficulty  in  coming  to  that  cotitjiuion.  Caies  were  ordered 
at  tbe  desire  of  both  tbe  parties." 
At  mlrising;, 

Ijtrd  Gilbet  said,  the  great  abjection  to  Ibe  decteet-arbitral 
Mem*  to  be,  that  it  docs  not  settle  matten  for  ever.  Suppose 
a  decreet  arbitral  i*  pronounced  relative  loaltaae,  TDUstitaelfect 
not  end  with  tbe  leane  ? 

JL«rd  Balgny. — I  cannot  tcc  bow  the  terms  oftbesubmis^a, 
which  are  to  very  Rcncnl,  and  the  terms  of  tbe  lellera,  are  to  be 
gut  over.  I  think  all  ihcK  disputes  were  tvna  Jidi  submitted. 
The  Bgreemeul  with  Sir  Jamea  Boawell  was  apecially  brought 
l^fore  the  aibilei  from  tbe  very  beginning  of  theiulMniuioD. 


Whether  the  arliiter  wns  li^t  or  wnHV  in  hii  dcdaiooi  wc  can- 
not touch  iL 

£ard  PreiUtHl  agreed.  If  it  was  not  ultra  vira  to  give  a  cer- 
tain slump  sum  of  damsget,  whatdiSereuca  can  it  make  that  the 
arbiter  haa  awarded  an  annual  payment?  As  to  tbe  artriter  not 
having  settled  the  disputes  for  ever,  I  atiould  like  to  know  wba 
coutd  do  so,  if  the  parties  cbooae  to  quairel. 

Lord  Macieaat. — Tha  submission  is  aa  general  as  poaaiUo. 
My  only  difficulty  was,  that  there  could  iiot  well  be  a  lease,  at 
there  waa  no  power  to  bind  tbe  other  party  to  the  oonditiooa 
thereby  imposed  i  hut  tbeanswer  to  this  la,  that  chat  party  desired 
that  there  should  be  a  lease.     On  the  whole,  I  agree. 

Lord  GUliet  bIbo  Bgreed,  uid  tJie  Court  aMoiliied 
tbo  derenilera,  with  expeniei. 


Defenders'  Authorities.— (1.)  MCallum  ■.  Robertson,  33d 
May  \6^  ;  2  Wilson  &  Shaw'a  Appeal  Caaea,  p.  344.  Piteaim 
V.  DniBiinand,  SOth  May  1825;  1  Ibid,  p.  194.  (3.)  Jubnston 
e.  Cbeape,  flth  July  IBIT;  5  Dow,  £47. 

Fint  Division — Lord  Ordinary,  fAaaamS—Jd.  JamcMM 
and  Rusaellj  Gibson- Craigs,  Wardlaw  and  Dalaiel,  W.  S., 
Agent!.— .J/t.  Skene  and  Cowan ;  Hunter,  CunpbeU&  Cath- 
cart,  W.S..  Agenta.— Mr  Bell,  C\eiV.~\,G.D.\ 


tbth  June  lS3k 
No.  888^— Jauu  John  Fhaskk,  W.8.,  Reclaimer. 


Tha  reclaimer  haring'  printed  h  ui  appendix  to  his 
recU'tming  note,  «  tninate  which  had  been  tendered 
to  the  Lord  Ordinary  at  the  bar,  but  refused  to  be 
received,  the  Court,  on  the  motion  of  tbe  respondetit 
in  the  aingle  billi,  ordered  tbe  appendix  to  be  frith- 
drawn,  altliough  the  reclaimer  nrgod  that  it  ira<  part 
of  his  objection  to  tbe  Lord  Ordinary's  jad^ment, 
that  be  had  refused  to  receire  tbia  minute. 

Fitit  Uiviaioo.— ^ct.  Buchanan.— ^0.  Pyper.— [O'.i)-] 

25lk  Jane  I8S4. 
No.  3S9. — Stewabt,  Purtuer,  v.  Stewart,  Defeitder^ 
Process — Jury — Isaue — Clerical  Error — II  Mag  anarrwrf  in  Ikt 
Ttcordithat  mnBtghadhitndraiBKinil^B  etrtain  hank  f  and  lit 
inti^  kavingt  hy  nitiakf,  6ren  made  to  bear,  whether  the  wionfy 
had  teen  i/tdwh  ovf  i^  a  difirtnt  bsidt—T»t  CevTi,  after  Ht 
itnu  had  barn  apfre—i  tf,  owt  flsliDa  tf  \rial  gieei*,  aUowtd  ike 


In  this  case,  the  pursuer  arerred  in  tbe  record,  that 
a  certain  snm  of  money  in  ditpate  had  been  drawn 
oat  of  the  Bank  of  Sootlud's  Office,  Perth,  but  the 
issue  prepared  wa*  made,  by  mislaks,  to  bear,  whether 
tbe  muney  bad  been  drawn  ont  of  the  Perth  Banlc- 
ing  Company.  The  iisne  was  approved  of,  and  notice 
of  trial  given  ;  wben  the  pnrsner,  having  discovered 
the  error,  applied  by  a  note  to  bare  it  correctei], 
wbieb  was  objocted  to  as  incompetent,  and  the  ease  of 
Paterson  v.  Sliaw  was  referred  to,  where  the  issue 
having  reference  to  gambling  in  the  house  of  a  gentle- 
man in  King  Street,  it  was  not  allowed  to  be  proved, 
that  the  gambling  took  place  in  the  same  gentleman's' 
house,  in  a  different  street,  althcragh  tbe  errtmeons 
description  of  the  street  was  clearly  a  clerical  mis- 
take. 

I.onI  Gilliei — In  tbe  gambling  esse,  at  the  trial  of  which  I 
presided,  tbe  record  was  wrong  aa  weU  as  the  isiue.  I  was  much 
puulcd  as  to  whether  I  ought  to  admit  the  proof  oflbrc^  bat  I 
held  IcouMnodSa  thfl>leaDfad«ieslcRat  ia  the  issw^  was 
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Mt  af  tbc  qHMttoa,  tllf  MOM  mmiFM  Mng  made  on  tbk  neMi, 
■Dd  it  not  bclMg  eompctcnt  Fn  a  party  to  dter  ths  neatA  im- 
aMMitely  bcftm  tbe  iriak 

i-otW  iVnUdll— If  tblrttrlctnui  wew  to  ba  Iniiittd  OB,  it 
wobM  ffu  far  to  desCrojr  jnrjr  trial  altogether.  If  tbe  dark 
wrltn  mj  naat  in  placo  of  that  of  Lord  OIIUm,  ii  aneh  •<■ 
crrer  noi  to  b«  allowed  to  b«  concetcd  7 

Tkb  Coart  allowed  the  iMne  to  be  corrected. 

Fint  DiTiaioB.— ^fi.  P.  BobertMn.'-^if.  8k«ii&— [di>.] 


SGth  June  1834. 

No.  S90.  —  Alexandek  Mitchell  (WiLltAM80W*« 
TRUaTEB),  Pursuer,  v.  Jambs  Rodoer,  Neil  Smitet, 
AND  WiLLiAU  Clyne;  Defenders. 

Bank  rapt— Beqantratloii—PreferenM—SUttrta  1090,  e.  5— 
A  diUor  iavmi,  w'lA  lit  urfifanM  of  kii  tautbntrr  in  a  roi* 
oWi'l,  tald  trrtain  tul^reli  Mongiiig  It  Uit,  viitiin  tiUjf  Haft 
»f  liu  banknpty  I  ant  tlie  eauHantr  hnim.  in  tiriatof  aitar- 
dttfram  Ikt  iiblnr,  rtttivrd  llm  prict  from  Ih*  fturdmitr,  and 
paid  il  ti  iht  bank,  in  attnclian  of  Ua  itina  rfin  on  Iki  catk 
ere^— Belli  IkM  (Ac  IrantcliiM  ii  truck  at  ty  O*  Jet  1696, 
c.  &,  in  tt/ar  oi  il  opitalei  at  a  reUiflt  Ikt  eaUlioiUT. 

The  pursuer,  ns  truitce  on  the  lequestrated  estate 
ofpeorge  Williamaon,  flesher  in  Aberdeen,  bruaf(bt 
an  aclion  of  rednctton  egainat  the  defenders,  of  a  tale  of 
a  piece  of  g^rDund,  made  by  the  bankrupt  lu  William 
Clynr,  hy  di«positinn,  dated  8th  October  1829,  on  which 


Infeftment  followpd  on  10th  October  i 


ir— which 


■ale  was  said  to  hare  been  made  within  aucty  days  of 
bankruptcy,  and  to  ba  reducible  nnder  tbe  Acta  1€21, 
c  18;  I69S,  e.6,  and  54  Geo.  III.  c  1S7.  In  bis 
rerrsed  con  descend  en  ce  the'  pursuer  suted,  that  Wil- 
liamson had  obtained  a  cash  credit  from  tbe  Aberdeen 
Town  and  Coontv  Bank,  in  July  1825,  to  the  extent 
of  £300,  for  which  the  defenders,  Rodger  and  Smith, 
were  cautioners ;  that  in  tl)e  month  of  September  or 
beginning  of  October  1889,  Williahison  became  to- 
tally insulrent ;  that  at  this  time  his  cnth  credit  b>d 
been  drawn  out,  and  bills  granted  by  hi 


icT,  and  in  order  to  obtain  an 
Bndue  preference  over  hi*  creditors,  eonlriTed,  in  con- 
cert with  Williamson,  an  ill^al  and  fictitious  sale  of 
hii  property  to  the  defender  Clyne,  whom  Rodger, 
after  he  had  gut  posseisiun  of  the  title^eeds,  prerail- 
ed  on  to  purchase  the  same, — and  accordingly,  the 
disposition  and  infefiment  sought  to  be  reduced  were 
executed;  that  although  the  dinpusition  bore  that 
£295  had  been  paid  to  Williamson  as  tbe  price,  this 
■nm  never  n-as  received  by  Williamson,  but  the  latter 
gare  Rodger  an  order  on  Clyne^  dated  8th  October 
18^,  fur  the  amount,  which  was  accordingly  received 
by  Hwdger,  and  paid  over  by  him  to  the  Aberdeen 
Town  nnd  County  Bank,  in  extinction  of  the  cash 
credit,  for  the  purpose  of  relieving  himself  and  his  co- 
cautioner  of  their  cautionary  oblirstion  for  William- 
BOD ;  that  the  pretended  price  paid  for  said  subjects 
was  grefttiy  under  their  real  value ;  and  that  the  whole 
ofthe  transaction  wvsfraudulentlyandillfgally  concert- 
ed between  the  cautioners,  or  at  least  betweeh  William- 
son, Rtnlger  and  Clyne,  fur  the  purpose  of  giving  an 
undue  preference  to  the  cautioners  over  the  other 
creditors  of  ^^  illiarason,  who  was  sequestrated  on  7th 
Nurember  1829. 

Vofc.  VI.  » 


The  defended,  Mr  Clyne,  detiied  tbat'he  bad  ob- 
tained the  property  at- an  arfder-raine,  or  that. ha 
knew  of  Williarasun's  alleged  insolva'ncy,  or. of  the 
pnrpose  to  which  tbe  price  was  to  ba  applied.  The 
defenders,  Messrs  Rodger  and  Smith,  denied  the  ave)*- 
menta  of  tbe  pursner^  except  in  so  far  as  consistent 
with  the  following  statement  of  focts,  (which,  aa  the 
Judgment  proceeded,  without  proof,  on  the  admissiona 
therein  made,  is  given  verbatim!') 

"  Tbe  defeodf ra,  Jaoies  Rodger  and  Neil  Smith,  were  can- 
tiODCTi  or  co^bliganl*  tvith  WiDiamson,  id  a  csih  credit  with  the 
AberdMQ  Town  and  Countf  Bank.  10  iht  eXLent  of  ^£300,  kept 
In  the  name  of  WilliaaiMin.  and  operated  upon  b;  bim.  In  ibe 
montb  of  SepCeoiber  1829,  at  which  lime  Mr  Rodger  bad  not 
tbc  aligbteat  auspician  of  bit  being  insolvent,  or  uf  bis  approach- 
iDg  bankruptcy,  WitliiinisDn  informed  Mr  I^oilger  (hiil  be  in- 
tended to  pay  ap  tbe  cash  account,  arid  to  enable  bim  to  do  ao. 
that  it  was  necesEBry  be  ehoutd  effect  a  >ule  uf  certain  berilable 
iubjactiat  Locblandi,  near  Aberdeen.  Mr  Kodger,  from  beii^ 
in  the  SBioe  line  of  busineia  with  tbe  other  defender,  Ur  Clyne, 
was  sware  that  he  waa  at  the  time  in  wmit  of  premises  fai 
carrying  on  bis  buiineas  as  a  currier,  and  he  accordingly  inform- 
ed biiD  tbat  the  prt^eny  waa  for  siUe.  Messrs  WiiliiuDsoa  and 
Qf ne  accotdiagiy  met;  sitd  a  bargain  was  cancluded, —  William- 
son sgreeinjc  to  sell,  and  Clyne  CD  purchaae  tlje  property  at  tbe 
price  of  £2^i,  %■  Both  defender*  most  positively  deny  tbat  any 
secret  or  eollusiie  means  were  resorted  |o  for  the  purpose  of 
raising  the  money  for  payment  of  the  price  of  tha  property,  er 
of  relievlrig  the  defendem  of  their  cautionary  oliligitiop,  Tl^a 
traasaction  was  carried  (brougb  with  the  most  perfect  bomafiiln, 
and  tbe  price  paid  for  the  property  wai  iu  full  value  ;  and  were 
it  DOW.  for  sale,  it  would  not  bring  nvuty  so  mucb.  Tbe  defen- 
ders were  not  aiVare  of  (be  enibirrused  state  of  Williamton'a 
afisin,  neither  wbtn  tbe  proposal  to  sell  tbe  property  was  origi- 
nally mude,  nor  when  it  was  carried  through  and  (he  price  paid. 
At  the  time  the  transaction  -was  gone  into,  Mr  Rodger,  besides 
his  responsibility  far  tbe  c*sb  acrount,  waa  a  creditor  of  Wil- 
liamson's to  the  extent  of  £60;  and  although  Williamson  gave 
Rodger  an  order  on  Clyne  fur  payment  of  tbe  price  of  tbe  pro- 
perty, with  instructions  to  pay  into  tbe  cash  account,  be  com* 
plied  strictly  with  hii  iuslrucliona,  srtd  paid  Ibe  whole  into  tbe 
bulk,  without  retaining  tbe  emount  of  the  debt  due  to  hinuelf. 
The  other  defender,  Air  Smith,  alihougb  he  knew  that  Ibe  pro- 
perty was  for  sate,  bad  no  knowledge  of  any  treaty  baving  been 
entered  into  tor  the  sale,  or  that  sucb  sale  had  been  effected, 
until  after  the  property  had  been  actually  conveyed,  and  the  dis- 
position signed." 

Tbe  pursuer  pleaded — I.  The  sale  in  question  is 
reducible  under  tlie  Bankrupt  SULutes,  and  .at  corn- 
mon  law,  or  under  one  ur  other  of  tliem. — II.  Tlia 
defenders  are  liable  to  pay  uver  to  the  pursuer  tlie 
full  price  of  the  said  subjectl — III.  The  preference 
sougnt  to  be  obtained  by  the  cautioners,  by  means  of 
the  sale  in  question,  was  fraudulent  and  illegal,  and 
the  pursuer  and  the  other  creditors  ought  to' be- re- 
lieved oflhe  consequeuces  uf  the  defenders'  conduct. 

The  'cautioners  pleaded — I.  The  payment  tu  the 
bank  is  not  reducible  in  a  question  with  the  caution- 
ers on  tbe  Act  1621,  being  made  fur  a  just,  true,  and 
onerous  cause;  nor  on  the  Statute  IG96,  being  uf  the 
nature  of  a  payment  of  cash  not  struck  at  by  that 
Statute. — II.  The  payment  is  not  reducible  at  com- 
mon law,  as  regards  the  defender,  Mr  fimith,  in  re- 
spect that  there  is  no  relevant  or  distinct  averment, 
that  he  was  aware  of  the  alleged  insolreiicy  of  Wil- 
liamson, or  that  he  cullusively  direi:ted  the  proceeds 
uf  tbe  property  sold  to  ba  paiii  over  to  the  bank-T- 
III.  The  payment  is  not  reilucible  in  a  question  with 
eitber  of  tba  defenders,  in  respect  tbey  were  tuft 
No.  XXIX. 
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•wtre-of  di«*m11w«<l  intolTsneyj  and  did  not  collo- 
siraly  concert,  with  tbe  banknipt  the  sale  lo  Clyne, 
or  tbe  payment  to  thfrbank. 

The  Lord  Ordinary  (Moncratff)  prononnoed  the 
following  interlocutor  and  note : 

•Mm  March  IB34.-~Th«  Lord  OidinBiy  bavins  ransldered 
the  eloaed  rcrard,  and  beard  pirtin'  procuratora  thEreon,  sod 
.  therMfter  niade  ■viModum,  Find*  Ihst  (be  lale  in  queiiion  lur- 
ing been  mad h  and  completed  wilfainiUt^dBfi  previausto  tlie  te- 
queacnlion  of  tbeei[ate  of  tbe  vender,  George  Williamson,  and  it 
being  Bufficiently  admiciad  on  the  record,  tbatil  was  lo  made  on 
tbe  part  of  the  bankrupt,  tbroug b  Che  initrumenlililf  of  tbe  de- 
fender, Jame>  Rodger,  with  tbe  design  and  effect  of  reliering 
tbe  defenden,  tbe  atid  Jamet  Rodger  and  Neil  Smith,  of  their 
cautionary  obligation  on  account  of  tbe  sajd  George  Williamaon, 
for  £800,  b;  enabling  the  said  defender,  Rodger,  lo  receire  and 
jmj  into  tbe  bank  the  atipulaied  price  of  tbe  properly  in  quea- 
tion,  tbe  Hid  tianwction  ii,  without  tbe  neceisitr  of  any  farther 
proof,  liable  to  reduction,  in  ao  far  u  the  aaid  defenders,  Rodger 
and  Smith,  obtained  benefit  (hereby,  in  virtue  of  (he  pro*i«ions 
of  the  Statute  1696,  ch.  5,  as  confirmed  by  tbe  Uth  Geo.  III., 
eh.  137,  and  redueea  the  same  accordingly  to  tbat  extent,  and 
decerns;  supersedea,  inAoc  jfolu,  pronouncing  any  judgment  on 
the  other  groundi  of  reduction,  or  on  tbe  concluiiona  of  reduc- 
tion, u  directed  againU  the  defender,  Wilhain  Clyne ;  and  ap. 
points  the  ouae  to  be  enrolled  at  loon  aa  this  interlocutor,  if 
not  altered,  aball  become  final,  in  order  tbat  it  may  be  carried 
into  full  effect,  and  that  tbe  other  questions  inTolved  in  the  aum- 
noni  may  be  dispoaedof ;  and,  in  tbe  meantime,  reaerTca  all  quea- 


"  tfott. — The  Lord  Ordinary  ta  of  opinion,  that,  on  the  ad- 
nitted  facts,  tbia  case  falla  clearly  under  the  principle  of  judg- 
ment finally  adopted  by  tbe  Court,  under  tbe  remit  by  the 
House  of  Lorda,  in  the  cose  of  Spcir  against  Duntop  (  Shsw  and 
WilBon'a  Appeal  Caiea,  II.  253,  and  Shaw  and  Dunlop,  May  30, 


■nd  it  waa  tnnsicted  by  the  instrumentality  of  Rodger,  elearly 
acting  for  bimself  and  Smith,  whether  with  Smilb'a  knowledge 
or  not;  and  tbe  money  baring  been  paid  to  Rodger  himself,  he 
paid  it  into  the  bank  as  on  account  nf  Wiliiamson,  and  thereby 
effected  the  relief  to  that  extent  This  was  no  doubt  ■  cash 
payment  so  Ar  aa  tbe  bank  was  concerned ,  and  tbe  sale  might 
be  good  to  Ctyne,  the  purchaser.  But,  so  far  ■■  concerned  tbe 
cautioners,  the  whole  transaction,  according  to  tbe  cose  of  Speir 
against  Dunlop.  waa  an  alienation  of  property  for  tbe  relief  and 
aatisfaciion  of  them,  a«  contingent  creditors,  wilbin  tbe  principle 
of  the  Act  1606.  In  that  cane,  the  verdict  of  the  jury  had  ex- 
preaily  negatived  tbe  idea  of  (here  having  been  any  prerious 
agreernent  to  make  tbe  sale  for  the  purpose  o!  tbe  contingent 
creditors  obtsining  a  preference,  or  eren  a  aecurity;  and  this 
waievpresaiy  held  to  be  conclusively  settled.  In  tbe  present 
case,  it  is  not  denied  that  Rodger  was  privy  to  tbe  purpose  of 
making  cha  sate,  in  order  to  relieve  him  and  Smith.  But  aup. 
posing  it  were  othervriae,  it  is  clear,  on  the  case  of  Speir,  tbat 
(leilher  tbe  existence  of  such  an  understanding,  nor  any  know- 
ledge by  the  sreditors  of  a  state  of  insolvency,  ia  at  all  necessary 
'  lo  such  a  reduetion,  Tbe  averments  on  that  subject  would  re- 
quire Mreful  consideration,  if  (be  case  were  (o  depend  on  the 
Act  1621,  IX  on  fraud  at  common  law.  But  baring  the  opinion 
■bore  expressed,  the  Iiord  Ordinary,  adverting  to  the  great  ex. 
pense  and  trouble  which  was  occasioned  by  the  jury  trial  in  that 
case  of  Speir,  has  thought  it  proper  to  decide  on  the  Act  1696 
simply,  end  to  supersede  the  other  points.  At  present,  the 
liord  Ordinary  is  inclined  to  think  (bat  there  is  scarcely  a  rele- 
vant case  Ngsinst  Clyne.  Mere  inequality  in  the  bargain,  with- 
out knowledge  of  inaolreney  and  accession  to  poiitire  fraud, 
would  not  be  le'evant,  and  it  is  rery  doubtful  wbetber  there  are 
auSi'ient  averments  on  these  points.  Tbe  present  case,  in  tbe 
riew  taken  of  it,  is  very  like  the  case  of  Boss  against  Button, 
June  15,  1830,  witb  ibe  conclusive  difference,  that  heretbe  trans- 
action was  vrilfain  sixty  days  of  bankruptcy." 

Thedefei)ders,.MHm  Rodger  and  Smith,  reclaim- 
ed; 


Lord  SJgng.—'niM  la  ■  caae  of  gieM  nicety,  and  I  baeedif. 
fieulty  in  forming  an  0|»nion  id  reference  to  the  Iioid  Ordinaire 
inteifocutor,  wbicb  ia  founded  aolely  on  the  stateiseeta  in  ue 
recorl  The  parties  migbt  no  doubt  bare  managed  otherwise, 
BO  as  to  bare  made  it  imposoible  to  reach  the  transaction  oa  the 
Act  1696.  But  tbe  cautioner,  Rodger,  has  here  mited  bimaelf 
up  with  it  too  much.  He  got  the  money  expressly  aa  a  provi- 
aion  for  relieving  himself  from  his  cautionary  obligation.  This 
brings  the  case  under  tbe  principle  of  that  of  Speir  a.  Uunli^. 
There  was  here  a  deposit,  for  tbe  purpose  of  rriieriog  the eautioa- 
ers,  which  falls  under  Ibe  reiy  words  of  Ibe  Act 

Lord  GUlitt. — This  ease  is  of  importance,  and  I  tanst  own 
that  I  also  bare  very  great  difficulty.  The  view,  bowew, 
which  struck  me,  is  different  from  (bat  of  Lord  Balgray,  I  think 
we  cannot  decide  without  proof.  Tbe  Act  I6D6  contain 
dear  provisions,  which  have  been  fixed  by  repeated  deciwoaa. 
In  some  instances  the  Act  requires  no  mabjlte  on  tbe  part  pf 
the  creditor  at  alL  Suppose  the  debtor,  in  payment  of  a  debt, 
indoroes  ■  iCaOO  bill  to  tbe  creditor,  who  may  be  a  moathonear. 
able  man,  and  in  a  week  afterwards  tbe  debtor  becomca  bank- 
rupt,—the  tranaection  is  reducible.  The  mate  fJa  of  tbe 
debtor  is  in  most  easea  sufficient ;  bat  when  a  payment  is  Bale 
In  money,  tbe  malajjiet  of  tbe  debtor  is,  I  appiEhend,of  nOBM- 
ment  whaterer.  It  ia  by  a  stretch  of  the  Act  tbat  such  •  pa^ 
tnent  is  reducible  at  all.  Suppose  the  debtor  discounts  a  ksU, 
and  pays  the  money  to  a  creditor,  if  tbe  creditor  be  in  siaJe  fit, 
the  payment  is  reducible.  But  is  it  so,  if  the  creditor  be  ia 
haiufide  t  Here  the  cautioners  wy  (bey  were  not  aware  of  tbe 
approaching  insolvenry,  and  tbat  tbe  transaction  w«*  notintend- 
ed  for  their  relief.  Rodger  was  tbe  psrir  who  carried  throng 
tbe  transection.  But  suppose  Rodger  had  not  been  employed 
in  the  matter  at  all,  but  bad  stood  in  tbe  sime  aituation  with 
Smith,  could  your  Lordships  have  said,  that  althongh  both  tba 
cautioners  were  strangera  to  the  sale,  tbe  trsnssiction  was  re- 
ducible? The  bankrupt  sells  to  Clyne,  and  reeeirea  the  money. 
He  pays  it  over  to  a  Eredltor,  who,  we  shall  suppose,  knows  no- 
Ihlng  about  tbe  sale.  Could  this  payment  be  held  redocible? 
Clearly  not.  Tbe  whole  question  therefore  is,  whether  Rodger 
was  cognisant  of  the  purpose  for  which  the  sale  waa  jnieDded  ? 
Tbis  is  not  a  question  for  the  Court  at  all,  but  for  a  jury  to  it- 
cide  fHpsr  (BIB1I  tnalmsn.  Tbe  payment  is  admitted  to  be 
good  to  the  bank;  but  if  it  be  good  to  tbe  creditor,  ia  it  not  also 
good  to  the  cautioner,  who  was  tbe  deblor's  contingent  creditw  7 
Would  it  not  be  strange  if,  as  (he  Ijord  Ordinary  balds,  tbe 
payment  were  to  be  found  good  lo  the  creditor,  bat  not  to  tht 
cautioner  ?  I  cuinot  follow  that  principle  at  all  1  think  if  it 
is  good  to  tbe  one  it  is  good  to  both,  unless,  indeed,  tbe  crrditor 
was  IB  hiaa  Jtdf ,  and  thacautiiMieriii  nnilmJUt,  which  just  brian 
US  back  to  the  question,  whether  Rodgei  was  cognisant  of  tas 
purpose  of  the  transaction  or  not  7 

LtiTd  Mackenzie. — I  agree  in  regard  to  the  difficulty  snd  i»- 
portance  of  tbis  case.  Among  other  causes  of  diBicully  which 
I  feel,  one  arises  from  this,  that  although  lam  niber  inclined  to 
support  Ibe  interlocutor,  I  cannot  roncur  in  the  ground*  a*sigiird 
by  tbe  Lord  Ordinary.  Tbis  is  u  reduction  on  tbe  Actl6'J6,sad 
has  nothing  to  do  with  fraud.  There  ate  two  grounds  of  redac- 
tion :  The  first  is  founded  ontbecaseof  Dunlop;  that  the  pay* 
ment  lo  the  bank  must  be  set  aside,  because,  although  it  was  e 
cosh  payment,  it  waa  in  security  only,  and  not  in  exiinrtion  ofa 
debt.  That  was  the  argument  which  prerai led  inDunlop'scase, 
When  that  case  came  last  before  tbe  Court,  it  was  held  to  have 
nothing  to  do  with  the  tale  of  land  at  alL  Hie  deeiaion  vroeU 
have  been  tbe  same,  although  (he  money  bad  lain  in  Ibe  debtor^ 
drawer  for  ten  years.  It  proceeded  on  tbe  ground  that  tbe  bill 
waa  not  due,  and  that  tbe  payment  waa  madu  in  deposit,  to  effect 
a  relief  front  tbe  debt  at  a  distant  period.  On  tbia  ground, 
the  Court  held  the  transaction  reducible,  independent  of  all  sis/s 
^ilii.  In  the  present  case,  there  was  a  entb  credit  which  was  in- 
stantly due.  Although  not  constituted  for  instant  raeeulioa,  it 
was  constituted  by  a  written  docnment^  Therefore  ibe  monsj 
wa«  nut  paid  in  aecurity  at  all.  It  is  said  the  drbtor  might  hare 
given  (he  money  to  Ibe  bank,  but  not  to  Ibe  cautioner.  I  doubt 
emremel]!  wbetlicrit  was  iiolss  legal  la  give  tbe  money  lo  '*" 

tbeb 


0  the  bank.     The  c. 
ik,  and  entitled  td 


ut  relief.  Snppote  ibe  cautioner  la 
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■  cuh  credit  deroindt  relief,  tni  get*  «  paToieiit  In  euli>  fi  not 
tint  jasi  ■  cuh  'uymentT  I  wonld  have  gmt  doubt*  if  it  wm 
not  tu  be  H)  coDiidered,  >ltboagb  given  direct  to  the  eautJoiiar. 
I  lM*e  alwmyB  undentood  tbM  mh  pcniKDt*  are  eieoptcd  from 
(he  Act  IS96.  By  the  dadiirai  in  Ibe  cue  of  Forbes,  an  ez- 
traordinarf  cxtention  wa*  given  to  that  rule,  much  he^nd  what 
I  iircvioiuly  held  it  to  hare,  and  I  itilT  doubt  whether  it  wu  not 
cairied  too  fir.  According  to  that  dediion,  the  ntle  would  ex> 
tend  to  all  obligation*.  But  it  ia  unneeeaiaiy  to  go  into*  that. 
Cash  payment*,  at  all  erenta,  are  exempled  ;  and  if  •  cautioner  in 
m  cwb  credit  get*  a  payment  in  relief,  I  think  that  ia  a  cub  pay- 
oient  However,  I  do  not  think  it  neeemry  to  determine  even 
thi*  point.  The  noney  wu  given  to  tbe  caotianeT  to  be  p^d 
over  initanlly  to  the  bauik,  and  the  canrionw  wu  boand  to  to 
apply  iL     He  wat  s  mere  band.     If  he  had  not  paid  it  to  the 

'  mnk,  he  would  have  been  guilty  of  a  crime  for  which  be  might 
bave  been  tried.  If,  tben,  tbe  debtor  nitbt  have  lawfully  paid 
the  money  to  the  bank,  and  if.  Instead  of  doing  *o,  he  give  it  to 
<hecautioneriotBkeicroa*  tbe  street  to  the  bank,  what  difference 
^oes  that  make  ?  I  think  it  mikes  no  difference  at  all,  and  that 
the  case  of  Dunlop  docs  not  apply.  It  is  on  a  different  view 
that  Lfo.     I  took  on  lbs  whole  transaction  •*  giving  tu  the  can- 

'  tioner  a  practical  right  in  seeurily,  and  the  benefit  of  that  ae- 
<-nrilf.     The  best  way  [o  limplily  the  que*tian  is,  to  suppose 

'  that  there  bad  been  no  ciatianer*  at  all,  but  that  the  debtor  had 
come  to  the  bank  agent  direct,  and  said  that  be  nu  willing  to 
pay  up  the  money. — "  will  yon  help  me  to  sell  my  lands,  and 

'  yoD  shall  have  the  price?' — that  accordingly  the  bank  agent  had 
found  a  purchaser,  from  wham  he  reoeived  the  price,  and  ap- 
plied it  in  extinction  of  the  cash  credit.  Tbe  question  is,  would 
this  have  been  sobstantially  a  disposition  to  the  bank  inaecarity? 
I  rather  incline  to  think  it  would,  and  that  the  transaction  would 
Iwve  been  struA  at  by  the  Act  1696.  Here  tbe  cautioner  was 
ernployed  to  carry  through  the  aale, — received  the  price, — and 
paid  it  lo  tbe  bank.  I  am  afraid  it  ia  dilflcult  to  see  bow  this 
mode  of  proceeding  could  be  adopted,  without  being  struck  at 
by  the  Act  1606.  It  cornea  pretty  much  to  thi<,  thai  the  cau- 
tioner has  the  power  over  the  estate  in  the  meantime.  If  he  had 
got  a  deed  from  the  debtor,  containing  a  power  of  sale,  the  trans- 
action would  bave  been  struck  at ;  and  i*  not  thi*  much  the 
•ame?  It  (s  true  tbe  ^reement  wu  not  put  into  writing  ;  but 
tbe  question  ls,dae»lh*t«igniiy,  seeing  that  it  wu  implemenled? 
1  think,  in  this  way,  the  timniaction  vra*  snbsCantialty  an  agree- 
fnent  between  the  debtor  and  tbe  cautioner  to  sell  the  lands. 
and  apply  the  proceed*  in  relieving  the  latter.  Tbe  ca«e  it  the 
•ame  u  if  (here  had  been  a  formal  agreement  to  this  effect.  If 
■o,  as  the  transaction  wu  within  sixty  days  of  bankruptcy,  the 
Act  appliet,  indepsndeni  of  all  fraud.  There  wu  substantially 
a  "  deed"  (which  is  a  wide  word,)  done  within  the  sitty  day*. 
The  cantioner  had  virtually  a  power  given  to  seil  and  pay  him- 
self. Therefore,  I  rather  think  the  result  of  the  Lord  Ordi- 
nary's judgment  is  righL  The  case  of  Dnnlop  is  an  authority 
for  the  Iford  Ordinary's  finding  in  one  respect,  vix.,  that  it  is 
expedient  to  decide  without  a  jury,  if  there  he  grounds  for  so  de- 
luding on  tbe  admissions  of  the  parties ;  for  that  case  went  to 
jury,  who  returned  a  wrungverdict,  and  after  a  great  deal  of  pro- 
ceedings and  expense,  the  cue  had  to  be  derided  on  the  same 
point  of  law  on  which  it  might  have  been  originally  determined- 
ion/  Prt'i-lml. — I  agree  almost  entirely  with  Lord  Mac- 
Venzie.  I  think  tbe  cue  of  Uuiilop  is  an  authority  that  it  i* 
tioE  necessary  to  charge  fnud.  The  luse  uf  RamKiiy  and  Kirk- 
wood  is  an  authority  fur  holding  ll)at  the  transaction  maybe 
good  to  the  bank,  ulibough  had  to  tlie  csutioncr.  Then  we 
come  to  the  facts  of  this  pnrliculsr  case;  and  if  i  were  not  en- 
tirely satit&ed  that  circumstances  were  admitted  by  the  caution- 
er, sufficient  to  show  that  he  was  not  in  boaa  Jidi  to  receive  this 
money,  and  apply  it  u  he  did,  and  that  the  transection  wu  in- 
tended for  his  behoof,  then  I  would  acree  with  Lord  Oillies  that 
the  cate  ought  to  be  sent  to  a  jury.  There  is  no  allr^tion  ibat 
the  linnk  wafi  s^king  jiijiOijnt  of  the  ca.-b  au-iiurit.  Tltc  dcbtur 
calls  thi  cautioner  to  him,  and  tells  him  he  is  going  to  psy  up 
(he  debt,  but  that  be  cannot  do  to  wilhont  lelling  certain  sub* 
jeets  belonging  to  him.  Tben  tbe  eanlioner  uya,  I  will  find 
you  a  purchaur.  The  property  ia  sold,  and  the  debtor  give*  tbe 
noney  to  the  cantioner,  who  pay*  it  to  tbe  bank,  and  relieve* 


Umtelf.  I  think  there  is  enough  to  aotboiita  us,  aitting  bere  a* 
a  Courtof  Equity  uwelluof  Law,  to  bold  that  tbe  trantactivn 
falla  under  the  Act  1696. 

Lmd  GUUn, — What  I  meant  to  i^  was,  not  th*t  I  wished  to 
•end  tbe  case  to  a  jury,  but  that,  behire  we  could  adhere  lo  the 
views  of  the  Lord  Ordinar]-,  we  would  require  the  verdict  of 
■  JU17.  Some  of  jour  Lordships  seem  to  hold  that  the  cautioner 
was  cogn^nt  of  the  object  of  the  transaction,  and  wat  in  uabt 
Jideiand  wbat  I  say  is,  that  if  we  are  to  proceed  on  that  ground, 
we  are  drawing  an  infennce  which  ought  only  to  be  drawn  by  a 
jury. 

TIm  Co  art  ndbered. 

Flnt  Division Lord  Ordinary,  MoncreiK — diX.  Rutbet- 

fnrd  and  George  Moir(  Walter  Duthie,  W.S.,  Agent.— For 
Caationera,  U.  J.  Robertson ;  Joseph  Booth,  W.S.,  Agent.— 
For  Purchaser,  Ivory  i  John  Jopp,  W.S.,  Agent— Mr  fietl, 
CUrk iu.D.\ 


ZQtk  June  1831. 

No.  S91. — .Thb  Rkv.  William  Mackekeib,  Purtuer, 

V.  Sir  John  Gordom  Sinclair,  &&,  Drfendert. 

Process —  Red  uction— DecreeofVsluatlon— ^  decre*  afpaluatun 
kKviag  uaad  iindialtengedfir  nort  Ihan  Ihirly  genri — Circum- 
ifaiKCiiii  leiich  iht  Cauil  re/tuerf  lo  epat  it  up,  iralht  frtnaid  ^ 
alietcii  irrfgutarilie*  la  Ike  proadurt  in  Ma  actiiin  efvalnalion, 
and  deficitHcitt  ia  thi  pnof, 

Tbii  ma  ui  action  brought  by  tbe  poraaer,  lomit- 
ter  of  the  pariah  of  Olrig,  to  redace  ■  decree  of  ra- 
luation,  obtained  by  the  defender  in  1798,  of  the 
teinds  of  hie  lands  in  the  connty  of  CaithneH,  iUnat«d 
witliin  the  pariahe*  of  Reaj,  Tbnrao  and  Olrig,  in  to 
fur  M  the  landa  in  the  aaid  last  mentioned  pariah  were 
(hereby  affected.  By  that  decree  it  waa  found,  that 
the  totAl  free  rent  of  the  land*  within  the  parish  of 
Oirig;  nmoanted  to  £128,  12.  S.,  the  fifth  part  where- 
of fur  teind,  parsonage  and  vicarage,  was  £25,  14,  2. 
At  the  date  of  tbe  actioo  of  valuation,  S\r  John  was 
in  pnpillarity ;  and  it  was  brongbt  in  bis  name  by  the 
direction  of  liis  tutors.  To  that  action  both  the  inU 
niateri  and  titolars  of  the  said  parishes  were  cited  aa 
parlies,  but  it  did  not  appear  that  appearance  va* 
made  for  either  of  them.  The  commission  for  taking 
the  proof  was  granted  in  favour  of  Mr  John  Kermacki 
then  one  uf  the  asststant-clerka  of  Session,  to  which 
it  was  suggested  as  an  objection  by  the  pursuer,  that 
the  Judge  Ordinary  ought  to  bave  been  selected  aa 
the  commissioner.  Tbe  only  witnesses  adduced  to 
speak  to  the  value  of  the  lands,  and  of  the  deductions) 
were  Mr  George  Jeffrey,  tlien  one  of  the  depnte-cterki 
of  Session,  and  also  one  of  the  defender's  tutors,  Mr 
Andrew  Bissett,  sotne  time  clerk  to  Mr  Jeffrey,  and 
Mr  James  llorne,  W.S. ;  and  the  pursuer  seemed  to 
regard  it  as  an  objection,  that  none  of  the  principal 
tenants  were  adduced  as  witnesses.  It  appeared  that, 
at  the  date  of  the  commission,  the  lands  were  let  to 
different  tenants,  under  written  leases ;  and  Mr  Jeffrey, 
it  was  stated,  being  In  possession  of  said  leases,  as 
well  as  being  well  acquainted  with  the  lands  them- 
selves, was  examined  aa  the  6rit  witness  under  the 
proof,  wht-n  he  produced  the  tacks,  and  a  rental  made 
from  them,  and  deponed  aa  lo  the  value  of  the  lands, 
and  also  to  the  ralae  of  the  deductions  from  the  rental. 
It  was  alleged,  however,  by  the  pnrsaer,  that  Mr 
Jeffrey  bad  nesleoted  to  take  into  estimation  certain 
grassnma  paid  oy  (he  tenanta,  as  well  as  certain  ser- 
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lian  pmUblfl  by  them,  and  bsj  Bllow«d  deduetlooto 
ba  rnkde  from  th«  reDliI  of  the  laads  in  the  parish,  ef 
Olrir,  on  aecoant  of  the  hqate  and  milt  of  Mnrklei- 
which,  it  wan  Mid,  ihf  minigter  of  the  pariih  oFThur- 
■o  bad  alwaya  daiined  ai  in  his  parish.  It  farthrr 
appeared,  that  certain  oftho  defender'i  latidx,  partly 
■ituated  in  the  parith  of  Oltig,  and  partly  in  the  pa- 
riih«f  Tbono,  were  in  leaae  under  one  tack  at  a 
cnninla  rent ;  and  in  making  a  division  .of  the  cdhidIo 
rsnt  between  the  tWo  pariilies,  Mr  .Jeffrey,  it  was 
alleged,  had  mode  an  erroneaus  eMimate,  and  omitted 
certain  part*  of  the  ettate  of  Markle,  lying  in  the  pa- 
rish of  Ol rig,  whereby  a  due  proportion  of  rent  waa 
not  given  Iq  the  laid  parish.  It  wai  admitted,  that 
■inee  the  date  of  the  decree  of  valuation,  the  defender 
was  a  part^  in  two  dilFerent  t>rocesies  of  locdity  and 
aagmentation,  in  which  he  founded  on  said  decree; 
and  in  the  latter  of  which  processes,  commenced  in 
1828,  he  made  a  aarrender  of  bit  Minds  aa  valued  by 
the  said  decree. 

In  support  of  the  present  action  the  pursuer  pleaded, 
that  the  decree  of  valuation  in  qneition  was  liable  to 
reductiont  becansfr— I.  The  process  of  valuation  wu 
raised  and  carried  on  in  name  of  a  pupil  alone. — II. 
The  decree  was  obtained  in  Hbnenee  of  theminister  and 
thnlar,  and  othera  interest^. — IIL  The  decreepro- 
ceeded  withont  evidence  of  the  rent  paid  by  the  actual 
possesson,  and  in  general,  upon  incompetent  and  insuf- 
ficient evidence.— IV.  The  value  of  the  portion  of  the 
land  effeiring  to  the  parish  of  Olrig  was  incorrectly 
tfiken  er  asanmed,  and  a  just  shore  of  the  rent  wa* 
not  given  to  the  parish  of  Olrig. 

Tbe  defender  pleaded.— I.  Allhongh  the  decree 
ander  reduction  was  pronounced  in  aWnce,  yet,  a* 
this  aroae  from  no  omission  or  fault  in  any  respect 
attribntable  to  the  present  defender  or  his  curators,  it 
cannot  now  be  opened  up. — II,  As  the  extract  of  the 
decree  btian,  that  the  minister  was  a  party  to  theaction, 
U  is  prey  unlade  that  he  wai  properly  cited;  aijd  at 
the  aistonce  of  thirty-three  years,  the  grounds  and 
warrants  of  ttn  extracted  decree  cannot  be  called  for. 
—III.  If  the  minister,  being  duly  called,  did  not  choose 
to  appear,  his  successor  is  not  entitled  to  open  up  the 
decree.T-IV.  As  the  titular  was  called  in  this  instance, 
H  was  not  necesiary  to  call   the  minister.-^ V.    The 

f  resent'  actiuti,  as  laid,  is  incompetent  and  Irrelevant. 
'or  even  if  there  had  beqn  any  accidental  error  in  the 
division  of  the  defender's  teinds  in  the  said  two  parishes, 
it  could  not  be  corrected  in  this  action,  but  would  fall 
to  be  rectiibd  in  another  action,  In  which  the  heritors 
and  minister  of  Thurso  should  be  called  for  their  in- 
terest.—VI.  The  plea  that  ihe  defender.  Sir  John  Gor- 
don Sinclur,  was  in  pupillarity  when  the  valuation  was 
raised  in  bis  name,  is  not  competent  to  any  party,  ex- 
cept to  the  defender  himself,  liesides,  it  is  irrelevant, 
as  he  suffered  no  lesion. — VII.  The  pursuer's  objec- 
tion, thnt  the  proof  waa  taken  before  an  improper 
commissioner,  and  without  due  notice,  is  altogetner 

Sroundlets, — VIII.  The  challenge  now  attempted  by 
le  pursuer  is  ntterly  groundless  on  the  merits,  in  re- 
spect that  there  waa  not  any  erroneous  division  of  the 
eumuh  rent  between  the  lands  in  the  parishes  of  01- 
tig  and  Thnno,  and  that  it  is  not  true  that  the  valuMion 
irai  led  with  the  diminution  of  »  third  «f  the  jutf 


rent  then  paid  for  the  iands  to  the  praprieter.  On 
the  coatrary,  it  was  in  every  respect  a.  fair  and  just 
valuation  at  the  timer  the  fuilrent  receded,  by  ibe 
proprietor  was  aeconnted  Tor;  and,  fis  fsnnd  in  no- 
merous  cases,  tbe  defender,  in  leading  a  valnatieo  of 
his  teinds,  was  not  bound  to  form  any  calcvlalion  of 
the  rents  payable  by  snbHenaota,  which  were  payabW 
to  tbe  principal  tenants,  and  not  to  the  proprietor. 
"The  Lord  Ordinary  on  13tb  May  1834, 

"  FinA  that  no  rdefuit  ^ranads  halt  been  eomifetoiei  o> 
for  reducing  or  opening  up  tbe  deeree  of  valiMloD  caHcd  lor  in 
ihii  r«diMtion;«nBl*is«ibe  defences  (SHMlsici  the  defcndsr,  isd 
deccnisi  'Finds  ^pcnsn  due,  lie. 

■•'  IfeM. — A  proccN  of  nliMtionii  ofa  pcealisr  natare.  TIm 
decree  does  sot  pau  in  sUcnce,  ■■  i  niHtpr  af  mant,  m  ia 
ordinsrjr  seliotit.  If  the  proper  psnie*  be  mll«d,  lbs  punuer  is 
entitled  10  pnicesdi  but  be  cannot  oblMO  decree  wilboBl  prorf 
being  led  ind  coDiidered  bj  ibe  Court.  In  tbe  preiest  att, 
both  Ibe  minister  and  ibe  tilulsr  irerB  called;  and  ikc  litirUr 
nada  appesranec  A  proof  waa  led;  and  it  wss  onljr  pn  thst 
proof  Ibat  decree  pasted.  Tbat  decriw  stood  uncballenpd  for 
thirty  ;*«rs,  anil  waa  judieiallf  Ttec^niaed  in  «ub*equent  pro- 
cease*,  to  whieb  tbs  oiiniater  and  herilora  of  ibc  pariab  vera 
parliea.  It  crrtainlv  e*n  onl;  be  on  Birong  and  pttritlj  de- 
fined groundir,  tbat.  the  Court  will  admit  a  newinveaifgatioa  bjr 
evidence,  as  to  tbe  eoneotnew  oF  tbe  proof  taken,  and  of  tbe 
valuation  made  cpon  it.  The  rireunwtanc*  of  tbe  defender 
having  been  a  pupil  at  the  date  of  the  action,  U  irralcrant  (  ht- 
eaiiae  It  was  tbs  set  of  his  tutors,  aiid  no  lesion  to  bin  exiMed, 
or  can  be  stated  by  anjr  part;  In  this  cause.  Tbe  allegaiioa  si 
to  granuma  niK  baring  been  estimated,  or  iuif  csltmalad,  aeeae 
to  be  irraleeant, — 1m,  BeeaneitiB  clear  that  ibeealf  giatsBBS 
alleged  to  exist  were  slated  in  the  proof,  mi.  were  taken  iaio 
conaidention  )  and  even  if  there  were  any  srrar  in  Ibe  aMiaalc, 
tbe  Lord  Ordinsiy  doubli  the  compeiener  of  recensidciing  iba 
correctness  of  the  judgieerlt  on  the  proof,  to  tbe  cflrel  of  redie- 
ing  the  decree,  i^  Becauae  the  illegauon  in  Iba  eondsHen- 
dcnec  Is  much  loo  loose  to  afford  a  rclersntgnuBdof  radsetiDe; 
it  being  merelf  tbat  ■  Mr  Jeffrey  did  not  take  Into  acecont  iba 
graa^uoi  paid  t^  Mr  M'Leod  and  others,  or  at  least  Ibe  fall 
anwunl  thereof,' — ■  ststcnent  which  leaves  th*  potaibility,  ibst 
there  night  b^  a  mere  fraetlonal  detieieacy.  The  pvnaer^ 
oeunid  averred  Bora  strornlf  at  Iba  bar  ;  bet  these  are  lbs 
words  of  the  record.  Srf,  Becaotc,  npon  axj  citiiaaM  of  tha 
grauums,  it  woeld  not  make  a  difference  ai  to  the  tcind,  saM- 
cicnt  to  make  lesion  to  the  extent  of  doc.  third.  Tbe  diftreoee 
on  the  rental  would  oolf  be  about  jCA,  Ms.,  or  abont  jCI.  3*., 
of  taind.  Tbe  circumstanoe,  that  the  lands  sre  averred  is  hsre 
been  aoblet  at  a  much  biglvr  rent,  ■  not  more  than  a  year  sod 
a  hatf  after'  the  date  of  the  valuation,  appears  to  be  irrelenst 
i— I.  BecaOse  tbe  rent  taken  was  tbe  tine  rent  at  the  dale  of  tbe 
valuation ;  2.  Beraiue  It  is  not  uiusl  to  estioiaCc  ky  subrest*  ia 
juch  cases ;  and  S,  Becauae  that  subletting,  a  conaiderable  tint 
after  tbe  decree,  might  arise  from  Bccidenlal  causes  which  cas- 
not  DOW  be  traced.  The  stalemrnt,  that  the  vstue'of  tbe  awi- 
sion-house  of  Murkis  wss  deducted,  though  siieated  ie.tbe 
pariah  of  Thurso,  is  irrelevant  j  because  it  was  clearly  itktn  U 
be  in  the  pariah  of  Olrig,  and  wsi  fint  valued,  with  Ibe  Uniia 
sround  it,  as  in  that  pariab.  The  statement,  ibat  the  lands  of 
Whitefleld  and  Biighls  were  not  included  in  (be  t-aluatioo.  Is  too 
TBgue  to  be  admitted  to  proof;  and  the  fact  stated  in  anawer, 
that  ihev  made  porta  of  tbe  eatate  of  Hurkle,  and  were  olvap 
included  in  tbat  description,  is  not  sufflcieiitlf  met.  The  alale- 
menti  witb  regard  to  Mr  Kermsck  being  commissioner,  and  Mr 
Jeffrey  being  a  wiinesa,  baveno  relevancy.  Tbe  proceed! ng  was 
areording  to  tbe  ordinatf  practice  si  the  time  j  and  nnlcaa  it  ran 
be  shown  that  some  great  wrong  n-ss  done,  there  can  be  no  jua. 
lice  in  opening  up  such  proceedings,  after  ihirtr  yeses'  st^uio- 
cence,  and  after  all  the  witoesiesacs  dead,  and  otberneaoa ef 
proof  probably  lost." 

The  pursuer  reclaimed : 

Tkt  Lik4  Ju^k-Out  was  ckst  thf  ImttAtmtot  wa^  wtO- 
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wUch,  if  dlir^tided,  no  ileeree  of  nloition  in  Scotland  coald 
Msnd.  Mr  JEffrejippearatolwTelmn  ni<wtBnzfoa>ti>(pMkint(i 
miniiCeD««  and  nxartcj.  Ai  Co  Iba  pant  of  the  IuiiIb  uai  not  to 
be  included  in  the  T^iution,  thej  indit  b«  held  to  bin  fonacd 
part  of  the  pigervl  deMription  of  tbe  land*,  and  to  bare  baoi 
valued  accordingljr. 

Tha  other  Jodgct  eoneorred,  snd  tha  Court  ul- 
her«<!. 

Dcfendera'  ABtboritiea._{&)  Goldie  b.  Colabrook,  SM  Ko- 
vember  iSilO;  Conned  or  Tithe*,  !d  HdiL  VoL  L  p.  21A.  (4.) 
M4cneill  p.  tbe  Miniiter  of  Campbletairn,  3d  June  IBOI. 

Second  Diriiion.  — Lord  Ordinarjr,  MonereifT.  —  AeL  D. 
M'Neilli  Horne&RoK,  W.S„  Agent*.— ^tt.  Dean  of  Faculty 
<Hope)  and  Cuaincbaiatt    Jamei  Balfour,    V.S.,  Anat— 


i6th  June  1834. 
No.  392.^ — James  Strbl  &  Compakt,  Adoacattrt,  v, 

William  Hoome  Sc  Cohvany,  Rttpondentt. 

Principal  and    Agent — LiabiliCf — Mercandte    Uaage — FMin 

kacing  btrm  employed  ai  nniniNtaa-afCKti  fa  Uu  talt  ffgtvli, 

ti»tAt  uvlmtandiKg  ihal  likcy  trtrt  not  lo  guaraiUie  Ik*  laltt, 

aid  wtrt  nal  la  euiie/wls  a  tale  vitheul  tlit  a)ipn>bnlion  vf  their 

Itit  gofli,  lalil  B<u  pared  Ihtmf  U  a  parckater,  iiAa  imnuied, 
and,  afltr  lia  dau  ^  Iht  laU,  ddiimred  Uk  ateeftmmtt  of  a 
fmtrcaat^  h*iua  in  pajwunf,  anrfiA^ntjiclHail  dtol  Jrantaciitn, 
tBkicK  Ikt  cBmmiaieii'agciUt  atlfgid  l»  kagt  tMt  ait  Utfnu-- 
ekver't  am  atcouni,  tut  wAui  Ike  omun  tliinfd  la  Jia^t 
bent  OH  aecauni  of  Iki  iouu  mho  granled  lie  Ml  1  an-ithtcam- 
miuion-tgeitii  Aafm;  Ihrreafter  received  tnolier  oger  from  Via 
Mamt  imdindaal/ar  »  lecand  parcel  ofgaodi,mtk  tlie  pfaniiit 
of  Hit  acceplMHtt  iif  Ihi  umr  kouH  in  peifmeHl  i  and  taniig  in- 

/iTIHtd  Iktir  taHMilumlf  Ital  Uu.jrsiuadtfi*  wu  M  k  Kllitd  U 
U>  «NU  Urmt  milk  Ike  .firU,  aad  reeiir&d  tktir  aalkerilg  l» 
omctude  lie  lale  I  nnd  lit  gaodi  Mating  beta  lold  and  lUiferrd 
la  Ike  purcUaleT,  leilhuul  naieiHg  from  Aim  Ike  Mli/iulaled  bill 

for  the  price  j  and  1^4  pyrekater  kaniig  ieeonu  taakrupl  befute 
deliicrg  af  the  iill—Cireuiailaneei  m  vkick  Jbuid,  ikal  tkt 
eoKtmiaioM'ngemli  wtra  not  penBtialljf  liaUa  (a  Iht  oiguerw  i/ 
(A*  gmiiJoT  lie  prise  e^  the  teeend  pareeL 

Tn  December  1827,  the  respandenti,  mBnafacturert 
in  GUifCUff,  employed  the  advocators,  commission- 
agnnts  tliere,  for  the  enie  of  their  geudt.  The  Advo- 
cators did  not  undertake  tu  guarantee  the  lalea  ;  bat 
they  were  not  authorised  to  conclude  a  tale  trithoot 
tlie  tanction  and  approbation  of  tbe  respondents.  The 
advDCHtura  effected  two  diSi^rent  sale^  uf  tbe  respon- 
dents' goud(, — one  in  December  IB:i7,  fur  the  net  price 
of  £46,  111.,  and  the  other  in  January  1B28,  fur  the 
net  Hum  of  £57.  It  was  the  latter  only  which  wm 
tbe  auhject  uT  diipute  in  thii  action.  It  wai  admitted 
that  the  second  sale  i*as  mnde  on  the  same  terms  as 
tlie  first,  and  both  weVe  concluded  with  the  purchaser 
by  tbe  adrucatuni,  with  the  approbation  of  the  re* pon- 
denti.  The  nnderstanding  of  the  parties,  however,  was 
■aid  to  be  different  in  regard  to  tbe  real  pnrciiaser.  The 
sdvocaturs  alleged,  that,  on  the  occaaiun  uf  both  salea, 
the  offer  fur  the  guodx  was  made  to  them  by  Mr  Alex- 
ander Graham,  merchant  in  Glasgow,  ai  purchaser  on 
his  own  acGuunt,  who  promised  an  acceptance  by  the 
huiite  of' J.  and  W.  Browo  of  Liverpoul  in  payment, 
and  that  the  fact  was  so  represented  by  tbem  to  the 
reepondenta,  wbo'H*pproTed  Of  tbe  said  uffer,  and  au- 
thorised tbe  advocators  to  conclude  the  sale*.  On  the 
Other  haod,  the  rApondenti  averred,  that  their  infor- 


nathm  from  the  advoeatora,  in  regard  to  the  flrrt  sale, 
was,  that  a  Liverpool  honse  of  respectability  had 
offered  for  the  goods,  and  that  after  learning  the  name 
of  said  house  from  the  advocators,  and  m^mgdue  in- 
quiry, tu  satisfy  themselves  of  the  snfflciency  thereof, 
they  instructed  the  advocators  to  make  said  sale  ;  and 
that  being  informed  afterwards  by  tbe  advocators  that 
tbe  second  transaction  was  to  be  settled  in  the  same 
terms  with  the  first,  they  Authorised  the  completion  of 
■aid  sale  also,  in  the  belief  that  Brown  and  Company 
were  tbe  purchasers  in  both  transactions.     There  was 


written  communication  between  the  parties  on  the 
subject,  with  the  exception  of  the  fallowing  note, 
addressed  by  the  respondents  to  the  advocators,  and 


answer  thereto  aubjoined,  in  the  handwriting  of  a  clerk 
in  the  advocators'  employment : 

"  Plesie  put  down  tbe  firm  of  tbe  L.peol  lionae  who  gets  the 
vsrona*.  Per  Wm.  Hoomk, 

••  SaluTdmf.  J.  H. 

"  W.  and  J.  Brown  and  Company,  Limpool,  aeceptanee  to 
Akaaoder  Gnham,  patchtstrs  from  ua." 

The  goods  wore  successively  inroioed,  and  delivered 
to  Graham  as  tho-purcbaser,  by  the  advocators,  and 
in  tbe  aeconnt-sales  aabsequently  rendered  by  them 
to  the  respondents,  his  name  was  also  inserted  as  tho 
bayer.  Between  these  ducumenta,  however,  there 
was  this  discrepancy,  that  while  in  the  account-sales  it 
was  stated  that  the  goods  were  sold  for  bill  at  foar 
months,  the  inroiees  respectively  bore,  that  the  par- 
chase  was  made  fur  "  net  cash,"  and  "  oet  cash  down." 
The  advocators  did  not  refjuire,  on  the  occasion  of 
either  sale,  from  Graham,  at  the  same  time  with  the 
delivery  of  the  goods,  the  stipulated  bill  for  the  price  t 
and  it  was  alleged  that  tbe  practice  of  the  trade  au- 
thorised them  to  part  with  the  goods  before  re- 
ceiving the  bill.  Graham  delivered  to  the  advoeatora 
Brown  and-  Company's  acceptance,  as  payment  of  the 
price  of  tha  goods  comprehended  under  the  first  sale 
in  December  18^7,  and  the  respondents  received  in 
cash  from  tho  advocators  the  price  of  that  parcel ; 
hat  Graham  having  become  bankrupt  after  the  date 
of  the  second  sale  in  January  following,  and  before 
delivery  of  the  stipulated  bill,  the  price  of  the  gooda 
belonging  to  the  respondents,  indudod  in  that  trans- 
Botiun,  remained  unsettled. 

On  tha  14th  May  1828,  tbe  respondents  presented 
a  petition  to  the  tiheriff  of  Lanarkshire  against  tha 
advocators,  stating,  that  they  held  the  advocatory 
liable  in  payment  to  them  of  4ha  sum  of  £57,  as  the 

Erice  of  said  goods,  on  the  ground  that  the  same  had 
een  delivered  to  Alexander  Graham  as  purchaser 
thereof,  by  the  advocators,  without  their  sanction  and 
approbation ;  and  therefore  claiming  to%be  allowed 
credit  fur  said  aum  in  tha  settlement  of  their  aecoauta 
with  the  advocators;  and  farther,  that  upon  their 
making  payment  to  the  advocators  of  the  balance  ad- 
mitted to  be  due  to  them,  the  advocators  should  be  or- 
dained to  deliver  np  to  the  respondents  certain  onan- 
tities  of  goods  aaid  to  be  in  their  possession,  and  be- 
longing to  ihe  reipondents.  A  record  was  made  up, 
and  a  proof  allowed  by  the  Sheriff-snbstituto,  when 
tbe  evidegoe  of  mercantile  men  was  taken  B»to  tho 
pnotiea  of  the  trade,  in  eondncting  talea  on  eoiniiii»^ 
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gion.     The  proof  eatabliihedi  inter  oiia,  the  followinff 
poioti,  &•  recognised  in  the  tnde  : 

1.  A  cnb  nle  inesira  ■  ule  for  euh  irithin  ■  month.  A 
proD^it  Rile  denotes  ■  ule  for  cMb  witbin  eight  dayi. 

2.  Arcount-ulei  ire  rendered  once  ■  muntb  i  and  on  ol  be- 
fore the  lOth  of  even  nanib.  for  Ibe  preeeding  montb. 

3.  The  invofce  ibould  rorreipond  wilh  the  u:«>llDt-Mleii 
RobjecC,  however,  to  tbe  ipnUltiea  of  trade. 

4.  In  Ihe  ease  oC  an  offer  for  lbs  purcbase  of  gooit  to.be 
settled  by  payuKnC  in  caab,  or  by  an  approved  tiill,  rommunU 
oatBil  bj  tbe  agent  CO  bJa  conatituent,  and  nnrlioned  by  the  eoo- 
atituent,  tbe  cuBtom  of  tbe  trade  autboriaes  deliveij  of  the  goodi 
before  letlleoient  of  tbe  prices 

On  the  proof  being  concluded,  minnteH  of  debate 
on  th«  whole  cause  trore  ordered  by  the  Sheriff'iub- 
stitiite  ;  on  ndviiiing  which  his  Lordghip,  on  the  5th 
Febrnnry  IS;^],  pronounced  the  following  interlocu- 
tor, which  was  adnered  to  on  review,  and  confirmed 
fay  the  Sheriff-depnte  on  Sth  May  1B31 : 

"  Having  idvired  tbe  minutea  of  debate,  and  carefully  eond- 
ierti  the  pmof,  and  tbe  vhole  of  ibe  pioeeaa— Finds,  tbat  al- 
itMugb  there  ia  no  direct  evidence  and  writing  of  tbe  lerma  tbiC 
were  communicated  by  tbe  defendera  to  ibe  purauen,  aa  tboae 
on  wbich  the  first  parcel  ofgoodi  waa  Gold,  and  to  whom,  or  on 
whoae  bebair  as  purchaser,  such  aale  was  made,  tbat  defect  in 
the  written  evidence  i*  supplied  by  tbe  not*.  No.  I  of  inventory 
of  productions.  No.  G,  addressed  by  tbe  defenden  (reapondenttj 
to  the  pursuera  (advocators)  in  tbege  wards  :  *  Pleace  put  down 
tbe  lirm  of  (he  L.pool  bouse  who  gets  tbe  veronas  ;'  uid  by  tbe 
pursuers'  (advocators')  answer  thereto  subjoined,  viz.  '  Vf.  and 
J.  Brown  and  Company,  Liverpool,  acceptance  to  Alexander 
Graham,  pDrehaaers  froma*;'  Finds  that  it  is  clear,  frooi  the 
terma  of  the  said  note  and  anawer,  that  tbe  punnera  bad  been 
previoufly  informed  (hat  tbe  putcbaaB  of  aaid  gooda  was  made 
for  a  bouse  in  Liverpool :  Finds  that  there  is  no  evidence,  or 
even  an  alle^lion,  that  the  piirsiiera  mode  any  inquiry  regarding 
the  responsibility  of  Graham  ;  and  that,  on  the  contrary,  it  is  in. 
•trucled  Ibat  the  pursuers  immediately  wrote  to  Mr  Jamea 
Malcolm,  their  correspondent  in  Liverpool,  for  tbe  purpose  of 
ascertaining  tbe  responsibility  of  the  said  V/.  and  J.  Brown  and 
Company,  and  received  in  return  the  salisfactorf  answer.  No. 
Sof  said  inventory  of  productions:  Finds  tbat  tbe  only  conclu- 
sion which  can  be  drawn  from  all  tbia  is,  that  the  defendera  in. 
formed  the  puniuers,  and  that  they  consequently  bad  reason  for 
believing  tbat  tbe  reapecCable  house  of  Messrs  Brown  and  Com- 
pany of  Liverpool  were  the  putcbasera  of  the  pursuers'  goods ; 
rinds  it  admitted  tbit  the  second  psrcel  of  tbe  pursuers'  goods 
(being  that  now  in  dispute)  was  sold  to  tbe  same  psriy,  and  on 
the  same  terms  as  tbe  first  parcel;  Finds  tbat  whether  said 
goods  were  really  sold  by  (he  defendera  to  Measrs  Brown  and 
Company,  Ibrough  the  agency  of  Gnham,  or  whether  such  asle 
waa  made  to  Graham  himself  individually,  as  allrged  by  the  de- 
fenders, they  atate.'and  consequently  admit,  Ihet  tbe  goods  were 
Kold  for  Messrs  Brown  and  C^pipany's  bill  at  four  months : 
Finds  that  the  first  parcel  having  been  aetlled  by  the  defen- 
ders in  caah,  without  delivery  of  Messrs  Browns'  bill,  no  claim 
now  exists  wilh  reference  to  tbat  parcel,  excepting  in  so  far  as  re- 
gards tbe  discrepancy  and  the  shortcoming  of  one  penny  per  pin's, 
betwiat  tbe  price  stated  in  the  invoice  and  tbe  price  in  tbe  ac- 
count aales,  of  which  the  defenders  have  given  an  elaborate  but 
unsatisfactory  explanation  in  their  said  minute,  which  claim, 
however,  ia  noT  embraced  under  the  conclusion*  of  this  action: 
Finds  it  instructed  by  the  invoice  of  said  second  parrel  of  gooda, 
that  they  were  sold  for  net  cash  down,  and  that  the  defendera 
were  therefore  bound  in  law  and  in  mercantile  usage,  before 
parting  witb  Ihe  said  second  parcel,  to  have  procured  (he  value 
qf  (he  same,  either  in  casb,  or  by  Messrs  Brown  and  Company's 
bill,  which  seems  to  be  considered  equally  good  as  cash,  unless 
tbe  defendera  bad  previously  obtained  the  consent  of  (he  pur. 
•aett  to  part  with  said  second  piirrel  of  goods  lo  Graham,  on 
the  loose  terms  which  they  appear  to  hare  done,  on  (heir  own 
responsibility  alone;  and  in  tha  whole  of  tbia  case,  repels  tbe 
dshinces  i  ordain*  tha  defenders  to  deliver  up  to  the  purauen  tbe 


qnuitity  atgaod$  stated  in  the  pursuera'  petition.  Noi  1,  on  tba 
purauen  m^iog  payment  to  the  defender*,  or  oonaigning  in 
tbe  bands  of  the  clerk  of  Conrt,  lb*  aum  of  £t  1,17.  3,  rest- 


The  advoeatoft  then  presented  the  present  advo- 
cation,  and  pleaded — I,  The  adrocatora  having  been 
employed  sb  commistion-Bgentt  to  sell  the  rood*  of 
the  re«pondent9,  not  gnaranteeing  the  debt*,  bat  com- 
mnnicating  to  the  respondent!  the  riames  of  th«  pnr- 
chasera  ;  and  the  respondent*  having  received  arid  re-' 
tained,  without  objection,  the  account-iates,  in  which 
Mr  Graham  was  alone  entered  as  Ihe  pnrchFiser,  tha 
advocators  are  not  responsible  for  the  cotiseqnencet 
of  his  subsequent  bankruptcy  ;  and  they  cannot  be  af- 
fected by  the  ex  pott  facto  operations  of  the  respon- 
dents on  the  account-sales  madesecretly  by  thamselve* 
for  the  purpose  of  meeting  the  evidence  arising  from 
it.— 1 1.  The  advocators  having  been  employed  tu  sell  to 
Mr  Graham,  stipulating  that  the  price  of  the  good* 
shoald  be  paid  for,  by  his  indorsing  an  acceptance  ef 
Messrs  Brown  of  Liverpool ;  and  the  respondanta,  be- 
fore knowing  any  thing  of  the  latter,  having  aattiorised 
the  delivery  of  the  ^ooas,  the  finding  of  (he  Sheriff,  thst 
the  defenden  were  bound  to  have  received  either  the 
bill  stipulated  for,  or  cash,  timul  et  lemel,  when  they 
parted  with  the  goods,  is  erroneous,  in  respect  that 
there  is  no  general  role  imposing  such  an  oMigatioa 
on  commission -agents,  and  no  mereanttle  praetiee 
requiring  or  justifying  stich  a  mode  ^f  proceidurev 
III.  Even  if  such  a  practitw  were  prudent  and  proper, 
where  the  agent  sells  to  a  person  of  unknown  or  sus- 
pected solvency,  there  waa  no  room  for  it  in  the  pre- 
sent case,  in  which  there  was  no  arenaent  that  Mr 
Grabam,  the  purchaser,  was  of  suspected  eotveney,  in 
which  it  WHS  proved  that  he  was  dealt  with  as  a  per- 
fectly solvent  persoti,  and  that  Ihe  rei>poadenIs  had 
authorised  the  first  sale  to  be  mode  to  hitn  on  his  own 
credit,  before  they  knew  anything  of  tha  hoHse  of  J> 
Brown  and  Company,  to  whose  credit  alone  they  now 
pretend  to  have  trusted. — IV.  The  transaction  in  ques- 
tion was  the  second  of  two  sales  made  by  the  advoca- 
tors to  tbe  same  purchaser.  It  was  admitted  thst  do 
instructions  were  given  to  the  advocators  to  carry 
through  the  second,  on  a  different  footing  from  that 
on  which  the  firsl  had  been  eondncted  ;  and  it  was  ad- 
mitted, and  laid  in  the  original  petition,  that  (he  first 
sale  hnd  been  duly  conducted  and  settled  fur.  As, 
therefore,  it  was  clearly  proved  that  tlie  advocators 
conducted  both  in  the  SAme  way,  and  in  partiuulsr, 
thst  in  the  first  sale,  with  the  complete  knowledge  of, 
and  without  any  objection  from -the  reapondents  the 
goods  had  been  delivered  to  &fr  Graham  a  consider- 
able time  before  tbe  price  was  paid,  the  advocators 
were  not  bound  to  exact  instant  payment  under  tbe 
second  sale — Mr  Graham  still  continuing  to  be  dealt 
with  as  a  person  of  unsuspected  solvency. — V.  Uvea 
in  regard  to  the  second  tale,  as  the  respondents  were 
aware,  immediately  after  it  was  made,  thst  the  hill  had 
not  been  granted,  nor  the  price  paid,  and  ns,  instead  of 
making  any  objection,  or  any  demand  against  tbe  ad- 
vocators, they  applied  for,  and  received  advances  on 
fresh  depositations  of  goods  for  their  accommodation, 
and  made  no  coraplfuat  till  Mr  Grakain  had  fiailed,  they 
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thereby  admitted  tlut  the  tiwmction  had  been  eon- 
dacted  ia  conforrnitf  to  their  in  it  ructions. — VI.  A 
pnrchaier  for  a  bill  at  k  certain  date  6aa  always  the 
option  of  payinff  in  caih ;  and  a  settlement  Ir  cA«h,  in- 
stead df  by  bill  of  Brawn  and  Company,  would  not 
hare  been  a  departure  from  the  instructiuni  of  the 
adrocfttom,  the  more  especially  as  the  respondents 
averred,  that  a  cash  settlement  of  the  first  sale,  re- 
ceired  by  them  Without  objection,  sometime  after  the 
g'oods  had  beea  parted  with,  was  a  due  and  correct 
execution  of  the  Instructions  under  which  the  adro- 
eators  were  acting. — VII.  The  iaterlocutor  of  the 
Sheriff,  rejecting  Mr  Grntiam  as  a  witness,  was  er- 
roneous, in  respect  that  be  had  no  interest  in  the 
caase,  he  being  eijually  liable,  whether  the  advocators 
Buoceeded  or  failed  in  tbetr  defence. 

The  respondents  pleaded — I.  Where  a  cammissian- 
agent  is  employed  to  make  sales  of  goods,  but  not  gua- 
ranteeing the  debts,  and  it  is  admitted  to  hare  been  the 
agreement  or  understanding  of  parties,  and  which  the 
law  would,  at  any  rate,  have  presumed,  that  the  agent 
was  not  to  sell  without  obtaining  the  sanction  and 
npprobation  of  tha  oonsigner,  the  agent,  if  he  sells, 
either  without  the  approDation  of  the  consigner,  or  in 
violation  of  his  instruction*,  ii  reHponeihIe  for  the  con- 
aeqoences. — II.  There  is  sufficient  eridence  in  the 
present  ease,  that  the  adrocators,  in  selling  the  first 
parcel  of  goods,  now  alleged  to  hare  been  sold  by 
them  to  Graham,  intimated  to  the  respondents,  that 
they  were  In  be  sold  through  Graham  to  the  Lirer- 
pool  house  of  W.  and  J.  Brown  and  Company,  and 
opoo  a  bill  of  Brown  and  Company's,  which  the  ad- 
Tovators  were  to  reeeive  from  Graham,  and  that  it 
was  only  to  a  sale  to  the  said  house  of  Brown  and 
Company,  and  upon  the  abore  footing,  that  the  re- 
spondenti  gave  their  approbation. — >II1.  This  being 
tfie  nature  of  the  sale  of  the  first  parcel  of  goads,  and 
it  being  admitted  or  proved  that  the  sale  of  the  second 
parcel  was,  with  the  exception  of  the  amount  of  price, 
■athorised  to  be  made  upon  precisely  the  same  terms 
as  the  first;  and  the  goods  having  "been  sold,  not  to 
Bruwn  and  Company,  but  to  Graham,  who  has 
aince  become  bankrupt,  without  paying  the  price, 
the  advoeat(H^  are  responsible  for  the  same. — IV. 
What  passed  between  the  adrocators  and  Graham, 
and  the  inroice  sent  to  him,  er  the  entries  in  the  ad- 
vocators' books,  and  which  were  not  comrannioited 
to  the  respondents,  cannot  affect  them.  The  hiroices 
«aa  only  operate  against  the  adrocators,  in  at  far  as 
they  instruct,  that  while  by  their  asaount>sales  to  the 
respondents,  they  represent  thv  sales  to  hare  heen 
aalea  on  ecredit  of  four  movths,th»invoioe>  to  Graham 
prore  that  the  sales  were  sales  for  **  net  cash  down." — 
V.  The  adrocators  baring  sold  in  &ct  for  "  net  cash 
down,"  are  responsible  to  the  respondents  in  the  yfrif 
place,  because  the  sales  were  not  authorised  by  the 
respondents,  and  in  the  tecond  place,  because,  contrary 
to  their  duty,  in  reference  to  s ui;h  sales  as  commission- 
agents,  the  adrocators  delivered  the  goods  to  the 
bnyer,  without  receiring  cash  for  the  same. — VI.  The 
adrocators  barred  thanuelves  from  objectiag  to  their 
responsibility,  seeing  that  they  returned  no  answer  to 
the  respondents'  letters,  diiarowing  their  authority  to 
sell  tff  Grahun,  and  bj  thennelrea  proceeding  to 


olaim  upon  Graham's  estate  for  the  amonnt  of  the 
parcel  of  goods  in  question,  as  the  proper  creditors. 
— VII.  The  advocators,  eren  luppofing  them  to  hare 
been  warranted  in  selling  the  second  parcel  of  goods 
to  Graham,  are  responsible  fur  the  price  thereof, 
in  respect  it  is  admitted, — lit.  That  the  first  par- 
cel, granting  that  it  was  authorised  to  be  sold  to 
Graham,  was  only  authorised  to  be  so  sold  for  the 
bill  of  Brown  and  Company  of  Lirerpool.  2(%,  That 
the  advocators  were  only  entitled  to  sell  the  ae- 
eond  parcel  upon  the  same  terms  as  the  first.  And, 
Sdlff,  That  the  second  parcel  was  sold  and  delivered 
to  Graham,  without  receiring  Bruwn  and  Company's 
bill,  on  the  faith  of  which  the  respondents  had  alone 

consented  that  it  should  be  sold VIII.  Further,  the 

adrocators  are  responsible,  in  respect  that,  while  the 
sales,  as  appearing  from  the  invoices,  were  for  "  net 
eaah  down,"  they  represented  them,  in  the  account* 
sales,  to  the  respondents  as  sales  upon  a  credit  of  four 
months,  whereby  the  adrocators  might  pat  into  their 
pocket  four  months'  interest  of  the  price.— IX.  The 
eridenee  of  Graham  was  properly  rejected  by  the  She- 
riff.— X.  The  adrocators  being  thus,  on  one  or  mors 
of  the  foresaid  grounds,  responsible  to  the  respondenta 
for  the  price  of  the  second  parcel  of  gobds  sold  by 
them,  they  were  bound  to  aelirer  up  the  goods  in 
their  poiseiston  belonging  to  the  respondents,  upon 
receiving  payment  of  £11,  17.  2.,  due  to  them  by  the 
respondents,  and  wfaieh  sum  the  respondents  offered 
from  the  first  to  pay  them. 

-The   Lord   Ordinary  (Fullerton)   prononuced  ther 
following  interlocutor: — 

'•Wli  December  1B3I The  Lord  Ordinirr  havhig  heird 

parties'  procurators,  and  considered  ihe  record,  togelber  with  the 
proof  and  firoducliuns,  P[nd9  thac  the  respondealt,  manubc- 
tnren  in  (ilaagow,  emplofed  tbe  advocBton  as  coinmiuion- 
agenti  in  the  same  pUce,  for  the  sale  of  tbeir  goods  :  Finds  it 
admitted  that  the  adTocston  did  not  nndertake  to  gusranlee  the 
tales,  and,  on  the  other  hand,  that  tfarf  Were  not  BUlfaorised  to 
conclude  salea,  trithoitt  tbe  respondents'  approbation  :  Finds  it 
proved  that,  in  December  1627,  tbe  advocators  sold  a  qiianliljr 
of  goah,  belonging  to  the  respondents,  to  Alexander  OrHham,  lor 
be  paid  bjr  a  bill  at  four  monihii,  accepted  b;  Messra  Brown  ind 
Cooipany  of  Ltverpool :  Finds  it  proved  that  ibis  aale  hatt  been 
eomnniTiicated  to,  and  approved  of  by  the  respondenta  :  Fmdi  it 
proved,  that  Iheae  geoda  were  delivered  bj  tbe  reapondents  to  tbs' 
advocators,  and  by  tbe  advocators  to  Graham,  tome  time  before 
Meaira  Browna'  aeceptancei  were  placed  in  the  advocatort' 
hands:  Finds  it  proved  that  the  conduct  of  Ihe  advocators  in 
this  particular,  wM  consittent  with  the  usual  pracriee  in  Glaa- 
gow  in  similar  cimtmatancea  ;  and  finda  it  not  proved  ibst  the 
reapondenta,  in  ipproving  of  the  aaid  sale,  had  received  fron  tbcr 
■dvontort  anj  repreaentation,  or  acted  under  the  inprctsioil 
that  the  goods  werr  to  be  retained  by  the  advocaton  mtil  the 
acceptances  were  delivered  :  Finds  that  a  tale  of  anothn*  quan- 
tity of  gooda,  belonging  to  the  reapondentm  waa  efifccted  by  thr 
advocators  to  Graham  in  January  >B38 ;  Findt  it  admitled  hf 
tbe  reipondentt,  that  this  second  tale  was  repretenled  to  them, 
generally,  aa  being  simitar  in  its  terma  to  the  fonaer,  and  that 
they,  in  reliance  on  that  reptesentatioB,  approved  of  it  r  Finds 
it  proved,  that  this  lecond  sale  was  a  aale  to  Alexander  Orabsmi 
for  an  acceptance'  by  Messrs  Brown  and  Company,  at  four 
montbt,  and  wai  a  aale  on  the  same  teriua  aa  those  of  the  prior 
tale  In  December  r  Finds,  that  sanie  lime  after  this  second  aale, 
and  after  receiving  the  goods,  Graham  became  bankrupt  before 
either  paying  tbe  price,  or  delivering  Brown  and  Company'a  ac- 
ceptance for  the  amount:  Findaibnt,  in  these  cirnimstancei,  the 
advocMors  did  not  incur,  on  the  ground  of  miarepretentatian,  or 
breach  uf  doty  in  snj  other  particular,  a  psnonal  liaUlity  to  the 
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reapondenu  for  the  price  of  tbe -goods  lut  mcntkiiied,  «old  in 
Januaryl828:  Thfraforr  adTonKn  tbe  ohk,  uid  Tcrali  tba 
interlociilors  comptiiiner]  of;  but  in  reipect  that  Ehe  pmenl  pro- 
cess 19  brought  by  Ibe  respondents  for  recovering  certain  goodi 
belonging  to  ihem.  Hriri  retained  by  tbe  advocators  in  security  of 
the  biilance  said  to  be  due  to  tbeni,  wbich  bslsnce  is  nut  yet  ai- 
Certnined.  Appoints  the  auie  to  be  enrolled,  in  order  that 
parlies  may  be  heard  upon  the  amouiit  of  Ibac  balanco,  M 
affected  by  the  preceding  findings,  and  on  any  othpr  point*  e»< 
Mnlial  Co  the  final  diipoial  of  the  cause." 
'  The  reap<)ndeiit8  reclaimed.  The  CoDrt  (25tli  May 
183^)  being  etiually  divided,  remitted  th«  cauta  for 
the  opinion  of  ilia  whule  Judf^. 
'  Tbe  following  opinioiy  was  returned  by  Lord  Mon- 
oreiff,  and  concurred  in  bj  Lorda  Preiident,  Gillies, 
Corehuuse,  and  Fullerton  : — 

'*  It  is  agreed  that  the  tecond  sale  iras  made  on  the  rame 
terns  as  Ihejlrtl  i  end  that  tbe  respondents,  Hooice  and  Com- 
pany, understood  thiit  it  was  to  he  mx  It  is  agreed,  or  not  dis- 
puted, that  both  sales  were  in  fact  nMide  to  Aleandet  Gnhsm, 
as  the  parly  purchaser.  There  would  otherwise  be  noqueition, 
as  it  is  hia  bank  nip  icy  that  produces  tbe  opposilion  of  interests. 
It  is  farther  clear,  that,  in  hoib  sales,  the  siipulation,  as  between 
Steel  and  Company  and  Grahsm.  was,  that  a  bill  accepted  By 
W.  and  J.  Brown  and  Company,  of  Liverpool,  should  be  given 
for  tbe  price.  It  is  not  alleged,  that  in  either  sale  the  advon- 
tors,  either  eipreaaly  or  by  implication,  undeitook  tu  guaran- 
tee the  price.  But  it  wai  understood,  that  tbe  respondenta  were 
to  approve  of  each  sale  before  it  was  concluded.  The  price  la 
the  iirii  sale  was  paid  in  cash  :  and  it  is  not  stated  that  tbe  bill 
or  Brown  and  Company  ever  came  into  tbe  possession  of  the 
respondents.  The  goods  had  been  delivered  by  0e  respondents 
to  the  advocatoia,  and  by  them  to  Graham,  before  any  bill  was 
received.  Tbe  goods  in  (he  ittond  sale  having  been  also  de- 
livered, and  Graham  having  become  bankrupt,  before  either  the 
price  was  paid,  or  tbe  stipulated  bill  granted,  the  question  is 
raised,  whether  (he  idrocators,  as  ageoca,  are  liable  to  make 
good  the  loan  to  tbe  reapondenls?  I  am  of  opinion,  that  no  suffi- 
cient ground  has  been  laid,  in  tbe  facts  admitted  or  proved,  to 
establish  such  liability;  and  (hat  tbe  interlocutor  of  tbe  Lord 
Ordinary  ought  to  be  adhered  to.  Two  points  have  been  maio- 
tained  by  the  respondents : — 1 .  That  tbe  Rdvocatort  were  not 
justified,  either  by  the  terms  of  the  traniuiclion,  or  by  tbe  usage 
of  trade,  in  delivering  the  goods  to  Gnibam  before  receiving  the 
bill  of  Brown  and  Coirpimy:  and  2.  That  tbe  advocators  had 


taken  before  the  Sheriff  ia  concluiive,  that  according  to  tbe 
uasge  of  trade,  if  ibe  sate  made  and  approved  of  was  a  sale  to 
Gmham,  with  the  stipulation  only  that  a  bill  accepted  by  Brown 
■nd  Compsiiy  should  begiven  for  the  price,  tbe  advocators  were 
justified,  as 'agents,  in  delivering  the  goods,  before  ibd.bill  drtfwn 
bj  Grabam  bad  been  accepted  by  Brown  anS  OompBiiy.  And 
it  ii  farther  very  plear  to  me,  on  tbe  whole  statements  in  tba 
record,  that  the  reapondenls  were  perfectly  aware  that  tbe  goods 
aeiit  by  them  for  tbe  first  sole  had  been  delivered,  altbough  tbe 
bill  bad  not  been  received,  and  that  they  made  no  objection  on 
that  account.  It  does  not  appear  to  me  to  be  necessary  In  go 
more  particularly  into  that  point.  But  I  humbly  think  it  a  fact 
of  considerable  importance  in  tbe  cause,  that  that  waa  the  main 
ground  of  nclion  mainlained  by  the  respondents  in  Ihe  Sheriff 

Convt 11.  The  case  of  the  respondents  is  now  chiefly  rested 

on  tbe  lecond  point,  via.  an  allegation  that  tbe_/lr(i  sale  was  re- 
presenled  to  them  as  a  sale  to  Brown  and  Company  as  tbe 
direct  purchasers.  As  there  is  no  doubt  chat  that  sale  woa  in 
fact  made  lo  Graham,  and  had  never  been  objected  tu.  It  was 
clcMily  incumbent  on  the  rcfpondenis  to  aver  and  to  prove  Ihe 
fact,  that  the  advocators  represented  it  to  tbem  as  different  from 
trhal  it  really  we*.     1  do  not  find  that  it  is  so  averred  in  tbe  re< 
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averred,  1  am  of  opinion,  tbac  it  is  not  only  not  proved,  ,but 
disproved.  The  respondents  make  statements  sufficiently  direct 
and  poi^tlve  in  their  minutfl  of  debate.  But  when  tbdr  coodA- 
seendence  is  looked  into,  the  matzrial  avennent  is  ofa  very  dif- 
ferent kind.  In  article  3d,  referring  to  a  particular  oole,  ibcy 
aay,  that  they  were  distinctly  informed  '  that  W.  and  J.  Brown 
and  Company  were  ihe  purchasers,  at  least,  that  Ihe  parcel  of 
goods  in  question  were  sold  tbr  iheir  bill,  on  condition  of  whicb 
the  goods  were  to  be  delivered.'  That  ia  a  long  and  rather  desul- 
tory article  ;  and,  towards  the  end  of  It,  they  use  certain  olbet 
wcvda,  by  trbich  they  deny  •  that  they  authorised  tbe  defeodert 
to  conclude  any  transaction  with  Graham,  or  to  deliver  any  part 
of  their  goods  lo  bim,  acting  on  bis  own  account,'  and  ibey  add. 
that  he  was  represented  aa  a  mere  agent.  These  last  quoted 
words  cannot,  i  apprehend,  take  away  the  eipress  ijualificatiaQ 
of  tba  averment  in  Ibe  previous 'part  of  the  arttde.  Bpi  tbe 
matter  is  made  stilt  more  predte  In  arrida  8d,  wbcie  it  is  said 
that  tbe  information  given  was, '  that  they  (Brown  aod  Cooi- 
pany)  were  the  purchaaen,  or,  what  is  tbe  aame  thing,  that  tbe 
goods  wer«.sold  for  their  bill'  They  go  on  to  amplify  this;  but 
tbe  amplification'amounts  merely  to  a  siatemeni,  that  they  did 
not  authorise  the  advocators  to  deliver  tbe  goods  Co  Graham,  ob 
the  mere  promise  lOf  tbe  bill  of  Brown  and  Company,  orbeiore 
receiving  iL  On  these  statements  I  cannot  hold  (bat  there  is  ia 
tbe  record  any  apeeific  averment,  (hat  the  aale,  of  whicb  the  re- 
^ondenls  approved,  was  represented  lo  tbem  as  a  sale,  oot  to 
Graham,  but  to  Brown  and  Company,  as  themselves  ihe  pur- 
chasers. '  On  (he  contrary,  the  averment  in  the  qualified  alter- 
native !■  10  expressed  as  to  accord  acenrately  with  the  acta*] 
case  of  a  sale  to  Orabam,  under  tbe  atipulatlaa  of  tbe  bUI  of 
Brown  and  Company  being  given  for  tbe  price.  It  differs  iroB 
tbe  actual  case  only  in  this,  that  they  say  that  they  did  not  ao- 
thoriae  delivery  of  the  goods  to  Graham  upon  tbe  promise  of 
tbe  bill,  or  before  it  was  received.  But  this  is  evidently  stated, 
witb  a  view  to  tbe  ground  on  wbieb  tbe  caae  waa  brought  b»> 
fore  tbe  SberiS*,  and  argued  tbrougbout  in  that  Court, — that  is, 
on  tbe  ground  that  tbe  Bdvoralora  were  not  jattified  in  delivtr- 
lof  the  gooda  before  getting  ihe  bill,  But  suppoaing  that  tbe 
averment  vras  sufficient,  Is  it  proved?  I  humbly  think  that  it  is 
not.  It  is  unfortunate  that  tbe  communiculions  lieiivten  the 
parties,  as  to  these  sties,  were  almost  entirely  vcHmL  The 
first  sale  was  made  in  the  b^inning  of  December  ISiT.  la 
their  original  petition  to  the  Sheriff;  Ibc  reapondents  stated  dis. 
tioctly,  tbat  tbey  were  infonocd  at  the  first,  ibat  tbe  ante  va*  to 
be  made  to  Alexander  Graham,  thougb  they  added,  tbat  it  wis 
•aid  he  intended  purchasing  ou  accoui^t  ofa  Liverpool  house  of 
responaibility.  It  is  clear,  therefore,  ihat  there  bad  beeu  a  ver- 
bal communication,  in  whicb  tbe  name  of  Graham  was  expressly 
mentioned  »t  the  purchaser.  To  prove  tbat  Brown  and  Con- 
pany  were  represented  as  the  purcboaers,  the  respandencs  stalls 
that  (hey  sent  a  note  tu  tbe  counting-bouse  of  tbe  advaeatars, 
in  these  words ;  ■  Please  put  down  the  firm  of  tbe  Livsrpod 
house  who  gets  the  veronus,'  and  that  they  got  an  answer  ia 
these  words:  '■  W.  and  J.  Brown  and  Company,  Liverpool, 
acceptance  to  Alexander  Grabam,  purchaser*  from  us.'  It  wilt 
be  obatrved.  that  the  Dame  ol  Brown  and  Company  bad  dnrly 
not  been  mentioned,  in  Ibe  verbal  conversation ;  aiid  1  find  it 
difficult  to  conceive,  that  if  it  bad  beeu  stated  ibat  the  aale  was 
to  tbem,  ibeir  name  should  not  have  been  mentioned,  or  even 
asked,  at  the'time.  On  tbe  other  hand,  the  note  is  not  incoD- 
•istent  with  the  actual  trannetion.  Tbe  advocators  bave  always 
atated,'that  Grabam,  in  making  th&  purchase,  intended  to  seal 
rhegtwdsto  Brawn  and  Company,  and  It  was  plainly  oa  that 
feotiog  (implying  d^ivery)  that  be  expected  to  get  tbeir  bilL 
The  respondents  natorallr  wished  to  know  who  (be  parties  srer* 
who  were  to  grant  Ibe  bill ;  and  ihcrefore,  not  stating  Ifae  Liver- 
pool house  as  the  purchasers,  they  pimply  ask  the  firm  of  tb« 
Liverpool  house  '  who  gels  tbe  veronas,' — by  no  meaoa  tb* 
iMtvral  eipresaieo,  if  they  bad  thought  the  Liverpool  boose  la 
be  tbe  vandeca.  Th*an*wer  it  proved  to  bave  been  wriltca  by 
a  elerk  J  and  that  cltrk  baa  swotn.  distinctly,  that  the  wend  pur* 
cbauri,  ia  the  plurd,  wa*  written  by  him  by  mistake,     Icu 
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have  no  bMitation  in  beUnfng  thit;  bnaua  tt  eonU  not  be 
othanrUe  tbw  anuuke,  •eetng  thil  tbii  dcik  could  bi*e  no  mo- 
tive to  ualetba  matter  IneOTrectlfttbattbe  Iraiuaetion  itood  en- 
tered in  tbe  booka  ■■  i  mIs  to  OrabMn,  and  that  tbe  iaraice  and 
aecuunt-alea  wrteaftenranls  rendered  in  the  (am«form.  Neither 
do  I  ibink  that  it  could  poaaibly  miilead  the  reapondcnt*;  be- 
came tbe  note  stated  diidnclly,  that  the  bill  WW  to  be  accepted  to 
Gnbam,  and  hecaiu«,  acoardinf;  to  erarjr  reaaonahle  protmbility, 
tiM  renpondenls  ihemielTeii  knew  the  actual  alale  of  the  trana- 
•ction,  bf  the  prEvioua  verbal  communicalion.  Nevertheleai.  if 
there  were  nothing  more  in  tbe  cmb,  tbeae  two  notes  ongbt  be 
of  tome  weight,  in  aliienee  of  all  proof  of  the  rerba)  commntrin^ 
They  aeeiD  to  me,  however,  to  eonnitute  all  the  evidence  whieh 
the  mpoiideiita  have  of  their  material  avennent.  For  I  cbd 
attatch  noweiitbt  to  the  communication  with  He  Haleolm  of 
Liverpool.  Whether  tbc  aale  waa  made  to  &own  arvd  Cora- 
pan]',  or  onljr  made  on  the  faith  of  their  bill  beir^  giren,  it 
tmi  equailjr  natural  to  inquire  coneerning  their  oredit ;  and  Mr 
Malcnlm'i  letter  being  prodtMed,  it  ahows  nothing  applicable  to 
tbe  one  caaa  more  than  to  the  other.  The  Court  called  /or  the 
letter  to  which  it  ii  an  wiiwer.  But  it  canuot  be  found ;  and  I 
cmn  bf  no  meana  receive  the  itateoient.  either  of  Mr  Malcolm 
or  of  Mr  Morrison,  on  looae  tecolleetion,  at  any  evidence  at  all 
ofwhai;ifaHt  lelEer  maj  have  contaioed.  An  inquii?  roAceni- 
ing  tbe  credit  of  a  Liverpool  house  might  very  naturally  leave 
tbe  iioprei^ian,  that  mips  to  that  bouse  were  intended,  ihongb 
no  luch  thing  was  said  {  and  it  would  be  very  dangerous  to  lake 
letters  obtained  hy  [ha  agent*  of  the  respondent*  as  evidence  of 
»  more  precise  ilatc  of  the  fact  I  thenfore  lay  this  entirely 
out  of  TiBW,  But,  while  I  think  tbe  evidetiee  relied  on  tn^lhe 
respondenCe  very  unutiafaelory,  I  am  of  opinion,  that  it  is  far 
outvreigbed  by  the  facts  on  the  other  aide,— I .  The  transaction 
ia  fairly  put  down  in  the  books  of  tbe  advucators.  3.  It  is  clear 
that  Orsbam  waa  mentioned  in  the  first  communicatitm.  S. 
When  it  was  stated  in  tbe  clerk's  note,  that  the  acceptance  was 
to  he  to  Alexander  Qrmhami  why  did  the  reapondents  make  no 
inquiry  how  tbe  trtnaaction  came  to  take  that  form?  4.  The  form 
of  the  averment  in  the  con  deaeendtnce,  even  after  the  cause  was  In 
Court,  convinces  me  that  Ihereapoudentstheidaelreadid  notaii^ 
nallycoDtempliite  any  aueh  thing  as  an  avennent.  that,  when  they 
approved  of  the  firat  sale,  they  believed  Btoara  and  Company  to 
be  tbe  actual  purphaMrs  from  the  sdvocatora.  These  thingt  I 
considei  aa  extremely  strong.  But  one  matter  of  written  and 
real  evidence  remaina,  which  appears  to  me  to  be  altogether  in. 
Buperable.  The  tirat  sale  waa  concluded  in  tluf  beginning  of 
December.  At  what  precise  time  the  gCKida  were  delivered  doee 
not  appear  from  tbe  record.  Bat  the  sale  was  completed,  the 
priix  waa'poid,  and  at  last  tbe  account-ssles  of  Ihst  trannction 
was  rendered.  The  Hccount-aalea  !a  admitted  to  have  act  forth 
ijivtinclly  that  Graham  was  (he  purchaser.  The  reipotidents 
say  tfaat  ihey  did  not  receive  It  till  tbe  I7tb  or  IBtb  January 
IHiiS.  Tills  is  not  admitted  precisely ;  but  it  appears  to  rae  to 
be  of  iitlle  or  no  iniporl^nea.  It  is  admitted  that  tiiey  did  re- 
ceive llie  account  hearing  tbat  form.  By  (heir  own  atatenient, 
tbe  second  sale  had  been  previously  concluded,  approved  of,  and 
the  good*  delivered,  on  tbe  footing  that  it  wason'Uie  same  terms 
with  the  fiitt  aale.  Receiving,  then,  the  aeeount.aalea  of  tha 
first  transaction,  showing  Qrabam  aa  the  purchaser,  did  they 
then  abject  to  it,  or  raprceent  thai  tbe  aacond  tale  abouM  not  be 
held  to  Btaiul  on  that  footing?  1  find  no  such  (luDg  in  tbe  re- 
cord. Nor  is  it  any  where  averred,  that  they  evrr  made  an  at* 
tempt  to  obgtct,  uaiil  after  Graham  had  become  bankrupt.  In 
the  second  article  of  the  condescendence,  indeed,  it  is  inainnsted, 
tbat  (he  account-aalea  were  ao  made  out  fnodulcntly,  in  otdcr 
to  entrap  tbe  reapondenta.  I  can  tee  no  ground  for  im^ning 
this,  especially  aa  the  inndee  had  been  made  in  the  nme  form. 
But  where  is  there  Mty  statement,  tbat  the  reapondenta  oljected 
before  Orahaoa'a  bankruptcy  ?  1  find  none  j  and  I  regard  the  fact 
of  their  boldiog  the  accouBt-salca  without  ol^jection,  aacoiMlla- 
oive  of  their  own  knowledge  that  it  agreed  with  the  actual  slate 
of  the  transaction.  It  does  not  appear  to  me,  that  (be  effect  of 
this  is  taken  off  or  at  all  leiaenni,  by  the  circumstance  ot  the 
aocount.BleB  not  being  -rendered  till  after  (he  second  sale  waa 
concluded.  Ob  tbe  eontmry,  if  it  had  been  candered  before,  it 
might  have  been  overlooked,  the  fint  Mle  beuiK  aim^ed  lotit- 


lactorily,'  Bnl  it  Rwld  not  be  overlooked,  wken  th«  weoad 
aale  bad  juit  before  been  sanctioned  on  the  same  terms  with  the 
first.  If  the  leapondenci  truly  believed  tbat  Brown  and  Company 
were  tbc  purcfaaaera.  It  ia  not  in  the  delivery  of  tbe  account- 
sale*,  but  in  the  holding  of  it  without  objection,  that  tbe 
force  of  the  evidence  Ilea.  Neitbar  did  the  respondents  over' 
look  It,  if  any  faith  can  be  given  to  their  statement  as  (o  the 
alteration  made  upon  that  docament  before  it  was  produced. 
Certainly  it  cannot  be  assumed  that  that  iteration  waa  Kude 
at  tbe  time.  But  if  clle  respondent*  were  to  receive  credit  for 
thia,  it  muat  prove  that  tbey  particularly  attended  to  the  foroi 
of  ibe  account  ;  and  yet  they  neither  stated  any  ol^ection  to  tbe 
advocators,  nor  did  they  make  the  alteration  such  a*  to  accord 
with  their  present  averment,  but  merely  added  below  tbe  name 
of  Alexander  Graban,  aa  purchaser,  the  words,  for  *  W.  aud  J, 
Brown's  bill  of  Liverpool,' — an  addiiion  which  ia  evidently  in 
perfect  accordance  with  tbr  actual  case  of  tbe  aale  being  made  to 
Graham,  on  hia  engaging  to  deliver  the  acceptance  of  Brown 
and  Company.  On  the  whole  matter,  therefore,  1  am  of  opinion 
,that  the  reapondenta  have  failed  toeatabliih  any  ground  on  which 
tbe  advocators  shoittd  be  subjected  to  the  Ions  in  queatioa,  and 
that  the  Lord  Ordinary's  intmlocutor  should  he  affirmed." 
Lords  Balgray  snd   Mackeniia  returned  thU  opi- 

"  Tbe  parties  in  [bit  case,  residing  in  the  same  place,  and 
having  transacted  tbeir  buainets  partly  by  peraonal  communica- 
tions, witbout  tbe  intervention  of  writing  at  all  times,  has  oe* 
casioned  an  obecuriiy  in  aome  of  tbe  matter*  which  baa  given 
rise  to  the  present  dispute.  Aa  happens  in  all  questions  of  the 
kind,  preaumplions  and  inferences  must  be  made  and  admitted, 
10  ss  (D  enable  a  reaBoaable  and  equi(able  determination  to  be 
come  to,  uuder  (he  whole  existing  circumstances  of  the  Iranaae- 
tlon  between  the  parlie*.  Tbare  are  aome  point*  upon  which 
the  patties  appear  to  he  agreed,  and  tbeaa  are  material  to  be  kept 
in  view.  J.  Tbe  defender*,  as  sgcnts,  were  not  bound  to  gua- 
rantee the  sal e»  which  they  made  on  behalf  of  the  purauen.  3. 
Thai  the  defendAn  were  bound,  on  the  other  hand,  to  make  no 
aate,  without  the  previou*  appmboiioB  of  the  punuera.  9.  The 
inquirie*  Buds  relative  to  the  re*pon*ibilitr  of  Meesn  W.  and  J, 
Brawn  of  Uverpool,  were  ondeiieken  and  made  hyihe  purauen 
Ihemaelvea.  4.  'Thattbeaecondsolelo  Mr  Alexander  Graham,  in 
Janu*^  1828,  and  that  now  in  queation,  waa  authorised  by  ihe  pur- 
sucrs,  Hoome  snd  Company,  to  be  condocted  on  the  same  term* 
on  which  the  defender*  had  made  a  previous  aale  totbeaame  per- 
aon.  Tbeae  admiaaiona  aimplify  the  case  much  ;  and  it  ia  evi- 
dent that  the  pursuers  can  inaisi  upon  the  liability  of  the  defen- 
ders, only  on  tbe  ground  Ibat  tbej;  had  represented  tbe  bill  of 
the  Messrs  Brown  aa  tbe  eonaidemtion,  and  that  it  was  a  breach 
of  duty  to  deliver  the  goods  to  Graham  before  oblainieg  tbe  bill. 
But,  a*  tbe  defenders  were  not  er  csbcmii  guaranleea,  there  ia 
nothing  in  this  ailment,' lit.  Because,  in  Ihe  first  aale,  the  goods 
hsd  been  delivered  before  the  bill  arrived  with  [he  pursuer*'  appro- 
bation; and2J,  Because  it  is  proved  that  this  ia  tbe  pmerica  of  tbe 
trade.  The  case  is  now  made  to  turn  on  Ihe  point,  that  Ihe 
pursuer*  were  intonned  that  the  sale  was  made,  not  to  Alenn- 
der  Grabaau,  b«l  to  Messrs  Brown  and  Company.  Tbe  whole 
drcumstanees  of  the  case  are  advene  to  this  suppOMtion.  The 
transaction,  a*  slated  by  the  defenders,  is  plun,  simple  aud  usual 
in  tb«  trade.  Tbe  eales  were  mode  to  Alexander  Orabam,  and 
he  waa  to  fumiah  tbe  acceptances  of  Messrs  Brown  and  Com- 
pany. There  appears  lo  tie  no  evidence  of  the  allegslion  of 
the  purauera  on  lUa  head,  that  con  be  relied  on.  It  aeenn  to 
be  clearly  established  by  the  invoice,  by  tbe  evidence  of  Alex- 
ander Graham,  and  hy  the  hooka  of  the  defenders,  that  truly  the 
aale  was  made  to  Alexander  Graham.  Tbe  whole  evidence  of 
(h«  alleged  mitiepresentatton  (which  the  defender*  bad  no  in* 
lerest  to  naake),  rests  on  Ibe  note  of  William  Macalister,  th« 
clerk  of  tbe  defender*  (p.  14),  where  ft  is  obvlotn,  that  tbe  pur* 
aners  are  taking  advent^  of  the  clerk  writing,  ioa  hasty  answer 
at  the  foot  9f  the  m(a,  *  pureliaiers'  for  *  purcbaoer.'  He  es- 
ptea*]y  depone*,  that  tbis  was  a  mistake.  F.  60,  B.  This  note, 
with  great  so hmiMion,  conld  have  deceived  no  person ;  for  it  is 
scarealy  posoihle  to  etweiire,  that  tbe  word*  would  havo  been 
K>  collocated,  if  It  wa*  cwlly  nndoHBOd  ky  il' 
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Mmn  Brown  and  Compiny  were  to  be  nated  m  purcbuen. 
Tbe  tlatemeiil  would  bare  been  ■  W.  and  J.  Brown  mi  Cora- 
panjr.  UTcrpoo),  purebiuera  from  u*,  acccpttnce  to  Alexwider 
Graham.'  This  ii  frident  to  any  mercantile  person.  Now.  in 
oppoeition  (o  tbii  note,  and  clearly  corroboistive  of  William 
Macaliatei'i  endence.  we4ave  the  account  of  lalea  rendered,  in 
which  Alexander  Grshim  U  exprculy  atated  as  *  pnrchuer,' 
and  ihii  account  of  ule*  waa  retained  by  tiie  purauen,  without 
any  remark,  for  at  least  a  month.  The  account  of  lalea  of  the 
■econd  parcel  wa*  rendered  in  the  wnie  terma,  andalso  without  re- 
mark, and  then,  when  iheae  account!  are  produced,  after  repeat- 
ed orders,  Ibey  are  found  to  be  vitiated  and  altered  by  tbe  pur- 
auen. Thii  ii  not  correct.  The  itatement  of  tbe  pnnnen  in 
their  con  deacendence,  ougbt  not  to  be  left  out  of  view.  In  article 
9d  uf  that  condeaccndence,  (hey  lay. '  that  tbe  inquirie*  made 
previously  by  the  purauen  rqarding  that  house  (  Measra  Brown 
Bud  Company),  were  mude  in  conseijuence  of  information  given 
them  by  tbe  defenders,  ihal  they  were  the  purchaaers,  or  what  ia 
the  aame  thing,  that  the  goods  were  aold  fur  their  bill.'  Now, 
tbese  are  rery  different  thing*,  and  if  tbe  tecond  -  alternative  of 
their  statement  be  the  true  one,  tbe  purauera  hare  confeaaedly 
no  caie.  Under  tbese  circumatancea,  and  eonaidering  tbe  rea- 
•ona  contained  in  the  interiocutor  of  the  Lord  Ordinary,  it  doea 
not  appear  that  there  are  groiinda  for  aubjccting  the  defeiidera, 
■nd  of  course  that  the  iuterlocuior  should  be  adhered  to." 

The  fulluwing  opinion  wm  returned  by  Lord  Med- 
yrjn,  and  concurred  in  by  Lord  Craigie  ; — 

"  The  pumuera  employed  the  defenders  aa  com  mi  ita  ion-agents 
for  the  sale  of  their  goods;  they  were  not  to  guarantee  the  sales, 
bat  on  tbe  other  hand  tbey  were  not  to  conclude  sales  without 
the  pursnert'  approbation.  Two  aatea  were  ffTected,  the  one  in 
December  IS'J?,  and  the  other  in  Janoary  ISiS,  and  it  is  admit- 
ted that  the  second  sale  was  made  on  tbeaame  terms  as  the  llrsL 
The  question  between  the  parties  properly  is.  not  what  really 
were  the  (eima  of  the  firat  sale,  according  to  which  the  second 
sale  ia  to  be  rrgulated,  but  what  were  repretented  and  held  out 
to  the  parsuera  sa  the  term*  of  the  Brst  aale,  to  which  cbeir  ap- 
proval, without  which  it  waa  not  binding  against  them,  was  ob- 
tained. '  The  defenders  allege,  that  Alexander  Graham  offered 
for  tbe  goods,  as  purchaser  on  his  own  account,  and  promised 
an  acceptance  of  W.  and  J.  Brown  and  Company  of  Liiverpool 
in  payment ;  that  this  offer  was  communicited  to  the  pursuers, 
who  soon  after  authorised  the  defenders  to  conclude  tbe  sale. 
On  the  other  band,  the  pursuers  allege  that  ihe  defenders'  in- 
formation was,  that  they  bad  received  an  offer  from  a  Liverpool 
bouae  of  respectability  ;  that,  on  asking  tbe  name  of  ihe  house, 
tbey  were  informed  it  was  W.  and  J.  Urown  and  Cumpany.  and 
that  on  Inquiring,  and  being  aatlaSed  of  the  responiibilily  of  (hat 
hoDBC,  they  aathorised  the  sale  to  them.  These  are  the  respee. 
five  atatementa  of  the  pwtics,  and  perhaps  it  has  not  been  inf. 
fidently  attended  to.  how  very  important  a  difference  (here  is  be- 
tween tb«  two  conlrscla.  It  might  at  fint  sight  appear  of  little 
importance,  whether  the  sale  waa  directly  to  BioWn  and  Com- 
pany or  to  Orabam,  on  the  promise  to  furnish  Brown  and  Com- 
pany's acceptance  for  the  price ;  nay,  it  mixbt  seein  that  in  this 
latter  case,  tbe  aale  was  Ihe  beat  secured  of  the  two,  as  Grafasm 
also  would  be  bound  for  tbe  price.  But  it  ia  most  mairrial  to 
attend  to  ibis  eircomstance,  that  when  an  offer  for  a  sale  is  t«- 
oeived  by  a  eommission-agent,  the  price  to  be  paid  in  cash,  or 
by  tbe  MceptiMe  of  a  specified  boase,  and  this  ia  reported  roand 

SproTedofb;r  the  owner  of  tbegoods.  tbesgent  ia,  by  tbe  usage 
Glauow,  juttiGed  in  ddiverii^  the  goods  to  the  purchaser, 
oo  (he  hith  tint  cash  or  tbe  bill  will  be  given  in  a  day  or  two, 
and  is  mot  bound  to  lefoae  delivery  (ill  one  or  other  of  tbese  ia 
dona.  Tbe  owner  of  the  goods  is  of  eoutae  aaliaBed  with  tbe 
credit  of  the  pnrchaaer,  before  he  approves  of  tbe  sale  to  bim, 
and  knows  tbst  ha  can,  without  Hale  to  himself,  trust  the  goods 
with  bim  without  the  cash  paid  down,  or  tbe  bill  immediately 
delivered.  But  it  ia  quite  different  If  tbe  sale  is  to  a  penon 
wbosa  credit  has  not  ieen  approved  of,  and  where  the  owner  of 
tbe  fooda  .would  ban  refused  delivery,  till  the  cash  was  paid  or 
tbe  bill  delivered ;  tbef»  Iba  anot  would  not  be  entitled  to  gin 
deiivcry  witbettt  tbe  eaeb  or  the  bill.  The  wh^e  queation  (ben 
coaei  to  this,  Wai  the  sale  approved  of  by  Ihe  puiaueri  h  a 


sale  Co  Alexander  Graham  ?  The  sale  was  verbid,  and  what  is 
mon  the  eooimunieation  of  It  to  tbe  pursnera  was  verbal  also, 
and  therefore  there  is  no  direct  written  evidence  of  the  tarms 
on  which  it  was  represented  to  ibem,  and  to  which  tbeit  ap- 
probation waa  repaired.  But  there  seems  suffleient  evidence, 
that  the  sale  approved  of  by  tbe  pursuers  was  lo  Brown  and  Com- 
pany of  Liverpool.  Immediately  after  a  verbal  communicatioH 
between  the  parties,  the  purtuera  send  this  note  to  the  defen- 
ders : — '  Please  pat  down  tbe  firm  of  the  L.pool  huusr,  who  gets 
tbe  reronas.'  The  answer  which  is  received  is  in  these  woids: 
— ■'  W.  and  J.  Brown  and  (Company,  Liverpool,  acceptance  to 
Alexaoder  Graham,  purehaaers  fiom  us.'  Tbe  punucn,  1  think, 
could  understand  nothing  else  from  this,  but  that  Brown  sad 
Company  waa  the  firm  of  tbe  Liverpool  bouse  who  were  to  gat 
tbe  veronas.  Accordingly  they  ao  nnderatood  it.  They  Ib- 
mediately  set  about  inquiring  aa  to  the  credit  of  that  boose,  ant 
there  ia  tolerably  good  evidence  that  ihey  made  this  inqniiy,  be- 
cause they  understood  that  Brown  and  Comoany  were  tbe  pot- 
chasera.  Mr  JUulcolm  bas  not  preserved  Mr  Morrison's  letter  of 
8tb  December  1607,  which  waa  encioaed  to  him,  maldng  tbe  iib 
quiry  on  behalf  of  Ibe  parsucrs,  but  bia  present  oecollectioa  of 
the  Import  of  it  is,  that  the  inquiry  waa  made  about  Brown  and 
Company, '  to  whom  I  waa  given  to  understand  a  houae  in  Olas-- 
gow,  friends  of  bts,  were  about  to  make  a  sale  of  goods.'  The 
rceoUedion  of  MrHorrlsan,  who  wrute  the  letter  to  Hr  MsIcoIb, 
pretty  mncb  the  same ;  he  ssys  be  inquired  about  the  MeHi* 


friends  of  mine  be're  were  about  ti 
Ibem.'  This  seems  to  prove  that  the  pursuers  at  the  time  pot 
the  construction  Ibey  allege,  on  tbe  cummunication  from  the  ds- 
fcndert,  as  tbey  were  well  entitled  to  do,  and  acted  upon  it ;  and 
tbali^obtaining  a  most  satisfactory  answer  to  their  iaquiriesaboat 
the  credit  of  W.  and  J.  Brown  and  Company,  tbe  sale  tbey  ap- 
praved  of  was  a  aale  to  that  house.  It  is  not  so  much  as  alleged, 
nor  is  there  the  smallest  rclnori  to  believe,  ibst  tbey  made  any 
inquiries  as  to  the  credit  of  Orabam.  Tbe  defenders  think  tbey 
get  rid  of  Ihe  Inference  from  the  answer  to  tbe  pursuers'  note 
of  inquiry,  as  Macaliiter,  their  cletk.  ssys,  that '  be  made  a  mia- 
take  in  writing  Ihe  word  '  purchasers'  in  said  card,  in  place  of 
purchaser,  as  it  ought  to  have  been,  aa  applicable  to  Alexander 
Graham.'  I  have  great  difficulty  in  accepting  this  eiplanatioa, 
when  tbe  card  ia  viewed  as  an  answer  to  tbe  note  of  Inqairy; 
and  1  cannot  help  thinking,  thst  if  tbe  intenlioo  had  been,  bM 
so  much  to  supply  tbe  desired  information,  as  to  correct  the 
misapprebenaion,  which,  according  to  Ibis  view,  it  plainly  iia- 
porled.  It  would  have  been  couched  in  very  different  terms,  ll 
would  have  been  in  some  such  terms  as  these  : — '  Alexander 
Graham  is  tbe  purchaser  of  the  veronas,  nod  he  gives  s  bill  of 
W.  and  J.  Brown  and  Company  of  Liverpool,  for  the  price.' 
But  suppose  it  was  a  mistake  of  tbe  clerk's,  and  that  be  did 
mean  to  represent  Qr:ibam  aathe  pnrchaaer,  he  baa  no!  done  ao; 
— and  it  ia  clear  that  Ibe  pursnen  did  not  so  understand  it — n 
that  when  Ibe  pursuers  verbally  approved  of  Ibe  sola,  they  ap- 
pioved  of  a  sale  to  W.  and  J.  'Brown  and  Company,  to  wham 
or  to  their  agent,  and  on  their  credit,  by  tbis  approval,  aeeoidiag 
to  the  usage  of  tbe  trade,  tbey  antbOTised  delivery  of  the  goods, 
without  wailing  for  tbe  counter  delivery  of  cash  or  a  bill  9o 
much  as  to  Ihe  first  sale  in  December  1S27.— A  second  ade  waa 
made,  and  it  is  admitted  In  the  defendera.  ■  The  tontactions 
were  entirely  aimilar  i'  sod  according  to  tbe  pursuota,  *  hsvisg 
been  given  exprcsaly  to  understand  Aom  the  defcndaia,  that  the 
tranaaction  was  to  be  settled  "  exactly  in  tbt  sane  term*"  with 
tbe  first,  '  ihey  authorised  Ibis  seeorid  transaction  to  be  taa- 
cluded.'  It  is  not  staled  by  the  defenders,  in  tbe  answer*  to  Ibe 
condeacandence,  on  what  day  this  approval  waa  given  ;  bat  Ibey 
ban  assumed  that,  by  thia  time,  the  pursuers  had  learnt  fro« 
the  accoont-sales  that  Alexander  Ombam  wa*  the  purchaser  at 
tbe  first  parcel ;  and  the  Lord  Ordinary's  interlocutor  bears,  ihsb 
■  some  time  before  Messrs  Browna'  acceptances  were  phued  m 
the- advocators'  bands,'  which  might  hive  nlled  upon  tbepar' 
suen  to  inquire  who  wen  really  tbe  purabaaeia  when  a  Insh 
•ale  was  to  be  made.  Bot  it  appears  by  the  statement  of  the 
defendera  themselves,  that  no  Kll  of  Brown'*  wa*  ever  given  to 
tbe  pursuer* ;  Ibe  eoconnt  bang  acttled  by  a  pajmeM  of  £*0 
in  Msb,  •  on  the  IMt  of  January,  end  not  (ill  tbMi  w*«  •  sel^ 
tlcment  mwle  by  tbe  defeodcra.   Tl 
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mIm  pradimd  b^  the  punnen,'  ind  bji  tbs  tnTotee  to  Orkbain 
(Pro.  SO-S),  it  BppMn  tb>t  the  delirerj  <□  bim  wu  on  cbs  16ih 
Janusiy.  Tbe  probabilitjr  i«,  that  ibe  nle  of  the  wcond  par- 
Cfl  mi  apprOTcd  of  whni  a  Mttlement  was  mikiiif  of  tbe  priM 
of  the  fint  panel  (Ih*  good*  being  delivered  tbe  next  day)  ;  and. 
tbis  ii  Wrcpgtbened  by  Ibe  itatement  in  ibe  original  aniweTi  to 
the  petition,  wfaicb  bean, — '  About  the  middle  ol  tlie  monlh 
of  January  laaE,  Orabam  again  madi  an  offer  to  Ibe  defriiderB  for 
a  parcel  of  gooit  belonging  to  the  pelitloncra,  cxiecty  in  the 
same  tenna  with  the  former.  The  defender*  had  part  of  the 
good*  in  tbeir  bandi.  Tbey  reeeifed  thereat  from  the  petU 
tionera  on  tbe  lAtb  of  Juinary.  and,  with  (heir  approbation,  ron- 
duded  Ibe  aale.'  Hence,  tbe  approni  of  the  aecond  nle  waa 
probably  giren  before  the  actual  di?1i*ery  of  the  account-sale*  of 
the  firel ;  for  it  Is  not  averred  in  the  record  lb«t  the  arcount- 
ulei  vrai  deltTered  fint.  But  luppoie  tbe  account  til  en  was 
actually  delirered  at  this  time,  it  would  be  little  attei>ded  to  in 
oppotilioii  to  the  assaranee,  tbat  tbe  second  sale  was  on  tbe 
same  trrmi  aa  the  fint.  It  ii  staled  by  tbe  defendera,  tbat  Ibe 
pursuers  were  told  tbat  Grabam  was  the  purcbsMr  of  tbetecond 
parcel ;  but  ns  eridence  jiruui  dt  Jure  Is  adduced  of  this,  and 
o<i!y  tbe  Bccount-«alei  referred  to.  It  is  very  possible  that  ibe 
defeitden  made  the  sale  to  Grahani,  and  that  they  may  have 
thought  tbat  the  parnuers'  approbation  waa  giren  to  a  sale  to 
him.  when,  tbrougb  their  failure  to  give  inforowtion  suiicicnlly 
explicit.  Ibe  pursueia  understood  ihey  were  aiked  to  approvt  of 
a  oale  to  W.  and  J.  Brown  and  Company,  and  did  approve  only 
of  a  Bale  to  Ibem.  I  am  tbua  unable  to  ire  Ihiil  ibe  puniiers 
approved  of  a  sale  of  their  gm>df  to  Alexander  Gnbam  ;  and  as 
tbey  were  delivered  to  bim,  and  be  has  failed  without  payii|ctbe 
price,  tbe  defendera  mast  be  retponaibte ;  and,  therafore,  I  am 
of  opinion  that  the  interlocutor  of  the  liord  Ordinary  oogbt  to 
be  altered." 

At  the  adv'iiing  la-day, 

Tin  Lvr4  Jwuia-Clrrk  inlinialed,  tbat  tbeir  I<onUbipe  now 
agreed  wiib  tbe  majority  of  the  eooaulled  Jud((ei. 

The  Coart  then  adherei),  and  remitted  the  can«  to 
Lord  Moncreiff,  with  power  to  decide  nil  queationi 
ms  to  expeniea. 


27fA  Jaae  1S34. 
No.  S93. — JotDi  Martin  &  Othsm,  and  their  Man- 
datory, Purtaert,  v.  Archibald  Watson  Gi>i<- 
DiB,  W.S.,  Dtfender. 

Process — Summons — Relevancy — Agent's  Liability — dnraai- 
ilonenin  wticAmacfMa  trin^lyriiitgkt  byllieeTrdiloninaM  MtrU 
tabtt  bond,  afatfuf  lit  ite6lbr'i  agent,  on  Iht  narroliM  Iktl  Ikt  eT»di- 
tori  had  been  induceit  lo  gite  lie  loan  hg  ik*  mitre/,nmlaliBH  of 
the  deiior  and  hii  laid  ogml,  vAo  dncribed  Me  landi  u  mtled  at 
particular  tumt,  and  tineHtaiM,mkiletkey  knew  iliem  lottrtnttd 
al  eerlainimaOermmi,  and  lie  gmler  pari  llitreoflobtriu^4a, 
— and  ivintming,  lAal  Ihe  agent  ttting  fratidtiltiillf  induced  lit 
emlilart  la  acctpl  of  laid  itcvriijf,  wai  ta«nJ  {a  aiafa  good  la 
liem  ait  hii  and  damage  bAuA  liey  migkl  nulaii*  tjr  lit  per- 
pelration  of  Ike  tabt  f-avH,  but  mlllaHt  tialing  thai  ang  damagt 
kad  bren  inturrtd,  or  any  ipeaJUfad  fiom  imhiek  damage  mail 
frcevarily  arue — Held,  lltal  tkt  tondutimu  of  tke  (■■mioiu, 
leiiek  irtrt  altrmaliiKly  fir  ptqrmtHi  er  relief  of  tie  boni,  or 
pttgtntnl  of  Ihe  loti,  were  not  regulariy  or  legally  dtdvced  ac- 
cording tt  the  Jorm  and  fuJiire  of  lie  action,  and  there/era  that 
tie  tame  fell  lo  be  diimiued,  reiercing  to  l*e  cRdiforj  to  bring  a 

Tb&panner*i  fur  themtelrea  and  as  tmateea  for 
the  Guardian  Aiiorance  Company  of  Londtm,  and 
their  mandatory,  broueht  an  action  a^init  the  defen- 
der, letting  forth.— That  in  February  1825,  a  loan  oF 


£4500  had  bean  obtained  by  the  defender  aa  agent 
fur  Lord  Duffus,  then  Sir  Benjamin  Dunbar,  Iroin 
Colonel  Patrick  Bruce,  orer  the  innds  of  "Westerieal 
and  others,  belonging  to  Lurd  Duffui,  whiuh  were 
represented  as  rented  at  £327,  ]9s. ;  that  shortly 
thereafter.  Colonel  Bruce  and  hii  ag^enti  diioovered 
that  tlie  lands  of  Weeterseat,  belonging  to  Lord  Ouf- 
fus  in  fee  limpie,  only  extended  to  about  thirty-threa 
aeres,  of  ivhteh  more  than  one-half  were  paitnre  or' 
waite  lands,  and  the  whole  of  which  were  not  wortJi 
more  than  £40  per  annum, — the  remainder  of  the 
lands  included  in  tbe  rental  of  £327,  19s.  being  parts 
of  tbe  entailed  estate  of  Hempriggs ;  that  thereupon, 
Colonel  Bruce  brought  an  action  against  tbe  defender 
and  fiord  Uuffits,  as  conjunctly  and  sererally  liable 
for  the  foresKid  sum  of  £4500,  on  the  ground  of  fraud 
and  miarepreientatiiin,  in  cunstfi]uence  of  which  the 
greateit  part  of  said  sum  was  repaid  prefious  to  the 
term  of  Lamraaa  1825,  when  payment  of  the  sama 
oould  first  hare  been  demanded  under  the  bond,  and 
the  remainder  was  paid  shortly  thereafter;  tbat  Lord 
Duffus  hafiiig  been  forced  to  provide  money  to  pay 
back  tbe  loan  to  Colonel  Bruce, 

"  be  made  proposals  for  s  loan  from  tbe  Onardlan  Assurance 
Compsny  of  Lorkdon  to  the  extent  of  £BO(X>  Slerling,  upon  tbe 
icrurity  of  Ihe  sforetaid  lands  of  Westcrseat ;  and  sltboiigh  the 
said  Archibald  Walson  Goldie  knew  well  tbul  ihe  agen[>  of  the 
said  Colonel  Palrii'k  Bruce  bad,  upon  tbe  plautible  representa- 
tion which  wu  made  to  Ibem.  refused  to  lend  more  Iban  £*a0O 
npon  theae  landii,  and  knew  that  the  money  had  been  repaid,  in 
order  to  avoid  meeting  the  said  charge  of  fraud  and  mitrepresen- 
tation,  he.  the  said  Archibald  Wslton  Goldle,  took  It  upon  bim 
to  advocale  and  promote  fur  bit  employer  a  loan  of  fSOUO  upon 
these  said  lands ; 

that  Mr  Guldie  produced  ■  rental  of  the  tandi  OTer 
which  the  security  was  proposed  to  be  granted,  and 
"with  (bin  rental  there  wsi  produced  *n  ibstnct  of  the  fee. 
simple  title  to  the  lands  of  Weaterteat  in  the  penon  of  tbe  satd 
Benjamin  Lioid  DuRiis,  Ihe  parties  conremed,  and,  inler  alioi, 
tbe  said  Archibald  Wition  Goldie  representing  thereby,  and  de- 
siring il  to  be  believed,  and  making  the  managers  for  the  partiea 
from  whom  ibe  loan  was  uked,  10  undentand  and  believe  that 
tbe  lands  of  Wenleraeat  comprehended  the  particular  land*  men- 
tioned in  the  rental,  and  Ibst  the  fee-simple,  or  unentailed  lands 
of  Wexleneat  were  worth  ymily  £430  Sterling  :"  "  Tbat  at  thla 
lime  the  said  Arcbibatd  WalHin  Guldie  bud  In  his  posaeation  a 
plan,  showing  tbe  extent  of  the  onentailed  linda  of  Westcrseat, 
and  he  had  been  oisde  aware,  or  had  been  advised,  that  the  unen- 
tailed lands  of  that  name  did  not.  and  could  not,  possibly  yield  the 
rent  that  waa  represented ;  and  tbat  the  rental  which  he  pn>- 
duced  and  averred  to  be  rorrert  was  in  other  respects  falae: 
tbat  tbe  managers  for  tbe  Guardian  Assurance  Company  agreed 
to  lend  £8000  lo  tbe  said  Benjamin  Lor4  Duffus  upon  the  se- 
curity of  the  land*  of  Wetteraeat,  and  in  doing  so  tbey  implirit- 
ly  trusted  to  tbe  representatioiia  Dude  to  Ibem  by  the  said  ArcM- 
bald  WslBOnOoldiei" 

and  aceerdingly  the  money  was  lent  on  a  ^nd  and 
liition  in  lecarity,  datM  ~  *  '  '  '""' 

^hiunnday  1826,  over  . 
"  All  and  baill  tbe  lands  of  Weaterseat,  including  the  lands  of 
Knockdry,  and  Small  Qum,  Kettleburiitpfia,  Bobbscroft, 
SkinneracroflB,  Wslersidecrofi,  Ackermoss,  Barnyarda,  Quay. 
beads,  and  Roadaideerofi.  wiib  houses,  bigginga.  yards,  tofta. 
crofta,  mosses,  muirs,  meulows,  gniinga,  parts,  pendicles,  and 
universal  peril  n  en  la.  t  hereto  belonging,  tying  within  tbe  pariah 
of  Wick,  and  aheiiffdom  of  Caithness  [" 
that  the  purauera  had  since  discoTered  that  the  greater 
part  of  the  uid  lands  were  itriclly  entailed,  and  that 
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Lord  Dnffui  hvt  no  power  to  bnrden  tbe  ume ;  thst 
the  rental  exhibited  wu  utterljr  fraudulent  and  fal- 
laeiout,  and  that  all  tbia  wa*  known  at  tbe  time  to 
Mr  Guldie,  hf  whose  actings  and  mi*repre«entationi 
alone,  and  in  no  degree  on  the  penonal  reaponiibilit^ 
of  Lord  DufTn*,  which  was  worth  nothing,  the  pur- 
tnen  had  advanced  tbe  forevaid  loan  ; 

"TbU  tbe  Mid  Arrfalbild  WtUon  OoMie  ba*tng  thni  been 
actor,  art  and  part,  <«ith  Ibe  uid  Lord  Duffus,  in  traudalcntl;  in. 
ducing  tbem,  tbe  uid  Auurance  Compinj-,  to  accept  or  a  te- 
carit]'  whicb  ma  knoirn  to  tbem  to  be  whollT  IniuSdent,  ii 
bound  to  roHke  good  to  the  punueri,  for  belionf  of  tbe  nid  Ai- 
eufance  Company,  all  loai  and  daiiiaica  whieb  they  may  nutain 
brtbeptrpetntiunaFchcMid  triudi"  "Tballbefraod,  Diitrepre- 
■eiitation,  and  concealment  on  the  put  of  the  uu'd  Arcbibald 
Watson  Guldie,  by  mmiii  of  which  alone  tbe  said  Aiauranee 
Company  were  induced  to  lend  their  money,  as  aforeuid,  were 
greatly  aggravated  by  the  cansideration  that  tbe  >aid  Aaiuranee 
Cooipany  reposed  ifae  mait  unlimited  eonSdance  in  tbe  said 
Arebibald  Watgoo  Qoldie,  and,  instead  of  employing  an  agent 
in  Scotland  to  attend  lo  tbeir  inteient,  and  complete  tbeir  ae. 
carity,  were  induced  tu  employ  Ifae  aaid  Archibald  Wation  OoU 
die  tor  tbat  puqiase  ;  Ibat,  by  the  acceptance  of  thii  employ- 
ment, and  tbuii  acting  ■■  their  agent  in  (be  eomplctiao  of  tbe 
aecurily,  tbe  uid  Arebibald  Wetaan  Ooldle  was  peeuliariy  called 
npoii  to  act  fairly,  boneMly  and  openly,  towarija  tbe  aaid  Aa- 
Bunuire  Company,  and  to  diadoae  to  tbem  tbe  circumitancea 
witbin  hii  knowl^ge,  whieb,  if  diadoaed.  t^ould  neceuarily  have 
lad  to  the  conduaiun,  that  the  aecurity  offWred  iham  wai  entirely 
wotthlesa  in  relation  to  tbe  luin  to  be  Itnt  upon  it;  that  the 
•aid  Archibald  WaUan  Goldia  ii  therefore  bound  to  make  good 
lo  Ibe  puraaera  any  loia  which  may  ariae  to  them,  in  eontrquence 
of  tbeir  banng  been  fnudiilentl;  induced  to  lend  tbe  taid  aum  uf 
£8000  to  tbe  aaid  Blnjuiiin  Lord  Duffu*,aa  aforeiaid  :  Tliera. 

jght  and  ibould  be  found  and  decl) 
Lordi  of  our  Council  and  Seition,  that  the 
aon  Qoldie  ii  bound  to  free  and  relieve,  and  harmleai  and  akaitb. 
leai  keep,  the  purauere  from  all  loaa  and  damage  whicb  tbey  may 
Buslain,  in  eoniequenee  of  their  baring  been  induced  to  lend  tbe 
nid  aum  of  £80IM  to  tbe  aaid  Benjamin  Lord  Duffua,  aa  afote- 
aaid ;  aad,  in  order  to  inture  tbii  relief  to  Ifae  punuert,  be  ought 
lo  be  decerned  and  ordained,  by  decree  foresaid,  to  make  pay. 
nent  to  the  punuert  of  ihe  foreHudiiim  offRDOO  Sterling,  wilh 
tbe  intereat  thereof  from  the  cerni  of  Whiliunday  lait,  till  pay- 
nrut,  upon  receJTing,  albii  own  coits  and  charge»,  a  diaposition 
and  aaaignition  to  tbe  foreaaid  bond  fur  £8000  i  Or  at  leait, 
and  in  caie  it  ihall  be  betd  [bat  [he  aaid  Arebibald  Wataon  Gol. 
die  ia  not  bound  to  pay  upon  an  aaiignation,  ai  aforeiaid,  ha 
oughc  and  ibaold  be  decerned  and  ordained,  by  decree  foreaaid, 
to  make  payment  lo  the  purauera  of  *ucli  a  «um  aa  may,  togclhet 
with  the  *um  that  may  be  recovered  by  the  purauera  operating 
upon  tbe  aaid  bond  aiid  diipoiition  in  aecurily  against  the  land* 
truly  tnd  effeclually  coutained  therein,  make  up  to  the  purauera 
the  full  amount  of  the  aaid  debt  due  lo  them  of  £6000,  with  in- 
tereat thereof  from  the  terfti  of  Whitiunday  l»t,  and  all  expenaea 
they  ttUf  incur  in  oprraiing  upon  the  aaid  bond  and  diapoticion 
in  tecunty ;  and  laitl^,  (be  laid  dehnder  sfaould  be  decerned  and 
ordained,  "by  decree  foreaaid,  to  make  payment  [o  the  purauera 
aad  tbeir  mindatoriea  of  tbe  lum  of  £300  Sterling,  aa  the  ex- 
{lensei  of  the  proceia  to  follour  hereon,"  &c. 

In  defence- againat  thia  aetion,  Mr  Goldie  detailed 
fully  the  proceed i ngt  aa  to  [be  loan,  which-,  be  alleged, 
had  been  negotiated  between  the  Engliah  aolicitara 
for  the  parties,— 4t  the  reqnevt  of  one  of  whom  he 
had  grataitoualy  prepared  the  bood,  witbont,  properly 
•peating,  aeting  as  agent  either  for  the  borrower  or 
lendera  ;  that  he  had  ceaaed  to  actai  agent  for  Lord 
Dufut  in  1827,  at  which  time  there  wai  a  inm  of 
£700  dae  to  bim  hj  the*latter,  for  whicb  be  bad  taken 
s  postponed  lecuntf  over  the  rery  lands  in  qnastion ; 
that  tbe  krermento  in  the  inminoiu  m  to  fraud  and 


misrroresentalJtMi  on  tbe  part  of  the  defender,  were 
entirely  false ;  that  tbe  defender  all  along  and  itiJl 
believed,  tlutt  Lord  Duffas's  title  to  tbe  whole  lands 
waa  of  tbe  nUnre  reprOMntwl  by  him.  and  tbat  they 
■re  of  the  valee  stated  by  him.  Indeed,  that  the  diK 
fender  bad,  since  this  action  was  brought,  made  such 
additional  inquiries  on  this  subject  as  hi*  present  si- 
taatioa  enabled  him  to  do,  and  he  waa  farther  coaSrtn- 
ed  in  bia  Former  belief  and  opinion.  Uut  that  thia  was  a 
matter  which  could  alone  be  tried  in  a,  proper  action  be- 
tween the  pursuers  and  Lcird  Duffus.  Be«ide*  his  d^ 
fenc«t  on  tlie  merits,  the  defender  pleaded  in  limine — L 
This  action  is  incompetent  and  premature,  being  retted 
on  the  allegation,  that  the  lands  conveyed  to  the  pur- 
snera,  or  a  great-part  thereof,  were  not  held  by  Lord 
Daffua,  the  granter  of  tile  security,  in  fee-simple,  bat 
formed  part  of  his  entailed  estates, — a  fact  which  has 
nut  yet  been  ascertained,  and  which  cannot  be  tried 
ia  this  action. — II.  The  summons  is  irrelevantly  laid, 
and  the  statenaent*  in  the  nnria^redo  notlegallyaup- 
port  the  conclnsiona. 

The  Lord  Ordinary  (Fnllerton),  nn  !i7th  Febraarf 
1834,  pronounced  the  following  interlocutor  and  note: 

"  Tbe  Lord  Ordinary  baring  beard  putrn 
considered  tbe  samnana  and  defencea,  Fiada  ttaM  t 
aioni  of  tbe  amnmaea  are  not  regularly  or  legally  deduced,  ifc 
cording  to  tbe  form  and  nature  of  the  action,  and  ibcrab)* 
dismiiaes  the  actiini,  and  decemi ;  Fiiidi  the  defender  eatlticd 
lo  expenaea.  and  allow*  an  account  thereof  to  be  given  in,  and  to 
be  taxed  by  the  auditor,  reierving  to  the  purauera  lo  bring  i«eb 
new  aetion  aa  tbey  may  be  adviaed,  in  eompateni  fom,  aad  lo 
tbe  defender  bia  defenrea  tbercagainit. 

"  Nfit. — Looking  at  the  groundi  of  the  pteaeal  action,  it  i% 
In  lubitaiice  aa  well  u  in  furm.  an  action  of  damage*.  It  pfo> 
ceedi  upon  tbe  atatement  of  variout  drcumitancea,  given  at  men 
nnneeeaaaiy  length,  and  in  moat  unneccaaary  denil,  importisg- 
that  the  purautra  Iwid  been  induced  to  land  the  (umof  ^CEWOOea 
heritable  aecurity  lo  Lord  Uuffue,  by  the  mitrepreaentatiea  of 
Lord  Uuffus,  and  Ihe  defender,  acting  as  bia  ivent,  bjtb  af 
them,  and  parlieulaily  the  latter,  having,  oi  it  i*  laid,  deacribed 
Ihe  latida  u  rented  at  parliculsr  luros,  and  at  unentailed,  vhila 
both  of  them,  and  particularly  [he  lalter,  knew,  as  it  is  uid,  tbat 
they  were  not  let  at  luch  rents,  and  tbet  the  greatest  partof 
Ibem  were  troly  iacloded  in  Lord  Uuffu*'*  entailed  etute.  Aa- 
cordingly,  the  tubaumption  ia,  that  ibe  defender  having  been 
actor,  art  and  part  with  Lord  Duffui,  '  in  fraudulently  indudaf 
them,  the  laid  Aaaurance  Company,  to  accepof  i  security  which 
WM  known  lo  them  to  be  wholly  iniufficient,  ia  bouud  to  aiaka 
good  10  the  purauera,  for  behoof  of  the  aaid  Auurance  Coou 
pany,  all  loaa  and  damage  which  they  may  sustain  by  tbe  perpe- 
tration of  the  laid  fraud.'-  But  tbe  eiiential  requiiite  of  a  tun- 
mona,  retting  on  aucb  gniundt,  ia  awaatiDg,  It  is  not  itated  tbit 
any  damage  baa  been  actually  incurred,  nor  is  there  even  a  at 
meet  of  any  speci5c  fiiet  from  whioh  damage  a 
■riaa.  The  lianiaclion  into  whicb  tbe  pursuer 
to  enter,  as  it  ii  said,  by  ihe  art  of  tha  defender,  waa  a  loan  la 
Lord  Uuffui  of  the  lum  of  £6000,  upon  heriuble  bond.  In  lbs 
year  1825.  It  te  provided  by  Ihe  bond,  tbat  if  the  granlef  (ail 
to  make  payment  within  aix  mootha  atier  a  demand  iocimatad 
in  due  form,  the  purauera  shall  bare  power  to  lell  and  diaposs  o( 
tbe  lands.  Tbe  damage,  then,  ariaing  upon  aneh  a  irsnasftina 
must  be  occasioned  by  tbe  failure  of  the  debtor  u  pay,  couplsd 
with  ihe  inefficacy  of  an  attempt  to  aell,  or  tbe  inadeqoacy  of 
tbe  price  obtained  by  a  aale.  But  ao  aurii  groaod  of  K^tioa  ii^ 
or  inideed  ean  be  aet  forth ;  for  it  acai  admitted  at  tbe  dabatSk 
tbat,  although  premonition  bad  been  given,  Ibe  aummons  ana 
raised  befote  tbe  period  of  aix  nraatbs  bad  elapead.  And  iba 
ft«t  is  uadenbted,  that  bo  sale  baa  been  attempted,  and  no  qas^ 
tloo  ever  railed  in  tny  quarter,  of  Ibe  validity  of  tbe  sccatit^ 
In  tbete  circuanlancea,  the  Lord  Ordinar7  thinks  tbat  tbe  lom- 
moos  canaot  be  snstsioed    Viewing  tbe  grtmnds  of  aedoe,  It  is 
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■n  Bction  of  damagei.  reiiliig,  not  oo  ttie  kll^atioi  tbit  dan^e 
las  been  ictiullf  Buffered,  but  upon  the  uiumptlon  ttiatdBmiga 
poasiblj  Tntj  be  niBVr«d.  And,  looking  it  Ac  ^nduniotn,  . 
thry  ut  not  conehinons  for  mrtj  ipedllc  dainigei,-Bnd  coutd'not 
MithoriK  the  liquidation  of  mj  •peciGc  duMgn,  bat  mol*e 
tnilj  into'  mere  declaratorj  coDrloaioa*,  for  dctermuuBg  befi)i«- 
hand,  tbal  tb«  defender  ahall  be  liable  m  damaftea.  if  damage 
thatl  evenluallf  be  iiieurred.  Tbe  Lord  Ordinary  !■  not  aware 
of  any  autbority  for«ucb  a  ntmroona  aa  thii,  and  nolbing  eoiitd 
•flbrd  ■  bMnr  illintnitlaD  of  the  practieal  inripMlienFy  or  in- 
eongmitf  gf  inefa  a  proeedsre.  than  tbe  rireaMManeei  of  Ihia 
very  caae.  Tbe  eaiential  eleiseM  •(  the  fraod  ehaif;rd  agalMt 
the  dt^fender,  w  the  grouad  of  his  liubililji  ii  the  IniuiBrienc;  or 
invalidity  of  tbe  lecurity;  to  that,  nbile  tbe  defender,  baring 
Olten^'ibty  no  tntercat  in  the  mailer,  ia  lin^ly  railtd  upon,  under 
mo^t  untaTDUrable  drcotnatiineea,  to  defend  tbe  purruera'  right, 
the  purauer*.  In  order  to  fix  a  bypolbetieal  liabilily  for  daniiKCi 
upon  tbe  dcEender,  place  themaeirea  in  theeatmirdiiiary  poaition 
of  diipariging  their  own  Mcurity,  wbicb  baa  newr  txeB,  «nd  for 
any  thing  yet  aeen,  never  may  be  called  in  queation.  Besidei 
(he  main  grounds  of  action  urged  against  tbe  defender,  aa  acting 
in  tbe  tranaaction  for  Lord  Duf^ia,  tbe  sumcAona  eontaina  the 
•tatement,  tl*t  ibe  defender  wm  empioyed  by  tbcm  in  the  com- 
pletion oF  tbe  bond ;  and  [bat,  acting  ■■  cbeir  agtot  in  the  cOB- 
pletioo  of  the  aecarity.  be  wai  bound  to  diaelaae  ajl  tbe  eirram- 
arancex  in  hi*  knowledge  rcKarding  tbe  estate,  Under  the  penally 
of  being  liable  For  any  losi  which  might  bcauttained  by  I  be  pur- 
■UcrfL  This,  il  will  be  obswved,  being  a  ground  of  action  di- 
rected aeainat  the  defender,  a*  agent  for  the  pursuera,  ia  eaaen- 
tially  di^rent  from  tbat  biibwto  coniMcred,  and  might,  if  dii- 
tineily  brought  ftirward,  poaaib^  warfuit  conHuaioni  different 
from  mere  coucluaiona  for  danugca.  But,  in  the  fim  place,  it 
doe*  not  teem  lobe  distinctly  ita ted  here,  either  »  a  KnbabiritiTe 
ground  of  action.  Or  aa  founding  any  different  liability.  Il  ia 
aaid  (pp.  16,  17). 'tbat  tbefnitd,  miirepreiicnralion  and  conceal- 
ment, on  tbe  part  at  tbe  aaid  Archibald  Wataun  Ooldie,  by 
meana  of  wbich  alone  the  Mid  A afuranea  Company  were  induced 
lo  lend  thei[  money  •■  aforenid,  were  greatly  aggraratrd  hy 
the  CO :»id emtio n,  that  the  aaid  A«aumnee  Company  repoaed  tbe 
motlunlimitedronSdencein  the  aaid  Archibald  Watson  Ouldie,' 
Sec.  I  and,  2illy.  If  the  action  were  to  be  reated  by  the  pursuera 
«n  the  deFetider'a  breach  of  doty,  -a*  acting  in  the  capacity  of 
their  agent,  tbe  aummona  would  rehire  to  ba  amended  to  an  cl- 
ient totally  ulteriBg  its  character.      Jn  f  bea«   circumalanfCa,  the 


Tbe  pnraiiers  recUimed,  and  Jameton  pleaded, — A 
notorial  reqnirition  waa  aerred  on  Lord  Duffns  four 
inunthi  before  raising  tbe  acljon.  Tbe  bond  wu  lung 
pa»t  dae  andei^  the  perMDal  ablifpitiun,  tboufth  a  ule 
could  nut  take  place  till  the  expiry  of  the  premunition  ; 
and  the  fummniiv  bean,  that  payment  bad  been  de- 
mandfd  from  Dnffua,  but  not  obtained.  Th?  penan- 
b1  ivapuDsibility  of  Lord  Ehiffui  is  worth  nothing-,  nor 
in  he  liable  to  personal  dili)(eni;e.  If  tbe  land*  httd 
been  expoaed,  the  seliera  muat  hare  offered  abaoluta 
warrandice,  which  would  have  left  them  in  no  better 
■itaation  than  now.  '  The  pursueri  hare  iio  way  of 
forcing  the  heirg  of  entail  to  try  thit  queation  ;  and  a« 
■everal  of  them  are  the  deacendanu  of  Lord  Duffui, 
there  ia  no  reaton  to  luppoiia  tUey  would  appear, 
tbf>ugh  called  in  an  action  of  declarator,  which  cuuld 
nut  hurt  tbeir  rightui  and  anppoaing  they  did  appear 
in  aucb  an  action,  the  decree  would  not  form  retjadi- 
eala  acainat  Mr  Goldie.  A*  to  leading  an  adjudica- 
tion, that  would  not  racorer  the  mooay.  The  argu- 
ment on  the  other  side  would  leave  the  pttrsners  with- 
nat  R  remedy.  If  the  lands  be  abown  to  be  compre- 
hended in  the  entail,  it  follows  that  the  defender  roust 
take  an  assignation  to  tbe  bond.  If  the' facta  averred 
be  trne,  the  aecitritj  mud  necessarily  be  bad. 


Dean  of  Famlty  anawered — Tbe  sHDmons  le  sub* 
itantially  a  samdons  of  damages  fur  loss  by  frand.-^ 
tbe/e  are  no  statements'  relerant  in  it  to  infer  a  gna- 
rantee.  The  0rst  step  was,  .to  call  for  payment  of  the 
bond  ;  and  if  this  hail  been  done,  liow  dues  it  appear 
tbat  Lord  Duffua,  or  a6me  of  his  friends,  would  not 
bare  paid  the  amount?  The  next  atep  was,  to  at- 
tempt to  sell  the  lands, — but  it  is  only  since  tbe  aum- 
mons  mme  inito  Court  that  payment  has  been  demand- 
ed, fitd  a  sale  adrertised.  The  defender  ia  totally 
ignoratit  of  the  facta  and  docamentsnecessai'y  tosfaaW 
either  tbe  rental  uf  the  lands,  or  that  they  are  not 
entailed.  Besides,  loss  moat  be  instrncted  befoiV  the 
action  can  be  anstained.  To  aay,  that  we  most  take 
the  security  off  tbeir  hands,  ia  juot  a  different  form  of 
asking  reparation.  The  case  of  Allan  and  Son  v. 
Mansfield  (Stewart's  Tro»tee\  decidtid  in  January 
1B31,  is  conclusive  on  this  point.  If,  before  raising 
this  action,  the  pursuers  had  proceeded  to  sell,  and  m 
suspension  had  been  presented,  the-  question  might 
have  been  different.  Bat  here  the  pnreuers  themselves 

firejodge  the  question,  by  stating  jiKHcially  tbat  the 
ands  are  entailed.  A  sunpehsion  has  now  been  pre- 
sented bv  the  heir  of  entail ;  and  though  that  ia  the 
proper  shape  to  try  the  question,  the  pursuers  bare 
refused  to  lodge  answers.  They  have  themaelres  fur- 
nished the  heir  uf  eouil  with  s  good  argument  against 
their  security. 

Lord  GUfin.— Snppming  the  Court  to  find  tbat  tbe  queatidn 
depends  on  wbelher  the  ianda  are  enlsiled  or  not,  bOw  are  wa 
to  detemine  that'  queadon  in  a  proceaa  agaiitat  Mr  Giddie  ? 

Lard  Pnirdrnf.— Such  actions  may  be  raited  in  regard  Id 
every  loan,  and  if  suitained,  would  be  enough  to  prevent  any 
writer  to  tbe  Signet  having  any  thing  to  do  with  Such  ■ecoritics. 
Any  heritable  creditor  wbu  chooses  to  niapect,  or  to  say,  from 
pique  to  an  agent,  tbul  hia  aeciirily  ia  not  ao  good  aa  he  thought 
It  was,  might  bring  an  action  against  the  agent,  and  refose  either 
to  adjudge  or  to  do  a  single  thing  to  render  his  aecurily  eflec- 
tuil.  It  ia  in  the  power  of  tbe  puraucra  to  brin^  a  declarator, 
nbicb  being  conjoined  with  tbe  autpension  at  tbe  iiialance  of  the 
beir  of  entail,  will  give  an  opportunity  of  trying  ibe  queation. 
No  loat  haa  been  sustained,  and  none  may  ever  be  austained. 
Neither  haa  it  been  determined  in  a  proper  aelion,  tbat  the  Isnda 
are  entailed.  Hud  it  not  been  for  allowing  Mr  Quldie  an  op- 
portunity of  vindicating  his  charvter,  1  wgold  nM  bare  thought 
It  necesaary  to  have  heard  hia  couaael  at  ibe  length  which  we 

LOrd  ifaekenzU. — If  the  Court  go  on  the  special  gronhB  as- 
signed by  the  Ordinary,  that  tbe  conclusions  of  tbe  aummona 
•re  not  regularly  or  legally  deduced  according  to  the  form  and 
nature  of  tbe  action,  1'  have  no  DbjectioD*  lo  concur.  But  if 
they  go  on  anv  other  ground.  I  cannot  concur.  The  Lord  Uc- 
diiiary  halda  that  ibe  subsuniption'of  [he  summops  it  allogetber 
that  of  an  action  .of  dsa\sgOr  end  Ihit  the  conduiion  for  relief 
is  not  botne  out  by  tbe  aubaumptian.  In  this  view,  I  think  the 
Lord  Ordinary  ja  right  in  dismiasing  thtt  action  (not  sssoiltielng), 
and  reserving  tbe  puranera'  right  to  bring  a  new  action  with  a 
better  subsumption.  My  only  doubt  would  be,  whether  an 
amendment  ol  ibe  libel  should  not  have  been  allowed;  bat  it  ia 
not  worth  white  to  send  buck  tbe  ra<e  fur  that.  I  would  nut 
wiih  to  be  undentood  lo  euncur  in  the  propOiilion.  that  on  the 
narrative  tbat  Lord  Doffua  and  bis  agent  biid  cheated  the  pur- 
snen  into  acceptance  of  this  aeeurity,  and  that  payment  bad 
been  demanded,  and  could  not  be  got,  becauas  tbe  lands  were 
entailed,  and  the  security  bad,  the  pursuen  were  not  entitled  to 
found  a  conclusion  mainat  the  agent,  who  was  allied  lo  have 
acted  thni  fraudulently,  to  relieve  'tbe  pursuen  of  tbii  security. 
I  can  bv  no  means  concur  in  any  aueb  view.  Suppose  a  man 
Isnda  hts  money  on  tbe  Mas  reprcseataliona  of  an  individntl 
snd  bis  agcat,  and  finds  next  day  that  eveiy  thing  they  had  bvld 
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oat  to  biro  wu  false,  and  tbat  bit  ««cnTi(y,i>  worthlni,  could  he 
'  not  bring  an  action  igainit  both  thcM  pcraom,  eTen  though  tbe 
'  tcnn  of  ptymcnl  wm  tioI  ^et  come?  We  muit  »tu me  the  fact* 
.  Iiere  Blaied  ro  be  true,  ibciugh  I  hope  and  believ^'the)'  are  not 
•o,  Ai  CO  the  miKle  of  proor,  whether  thai  bhuutd  be  hf  a  jurj 
trial,  or  by  the  defeiidet'a  oalh.  or  in  what  uther  way,  is  a  mat- 
ter Tur  alter  eoiiiideration.  I  rannut  conceire  Ibat  the  |>unuer> 
■tc  boond  to  tr*  beforehand  the  queation  aa  to  the  amount  of 
-  rental,  whf  ihrr  the  land*  are  entailed,  &c. ;  at  leait,  I  thinia  It  ii 
'  very  doubthii  K  thejr  are  it,  and  the  point  would  be  deaerving 
of  aeriDua  conaideratian.  1  am  williti^;,  bawever,  to  concur  In 
(he  judgment,  on  the  ground  [hat  tbe  aummoni  haa  a  dutrctira 
aubtuDiption. 

I.onl  Pntidrnl. — Suppose  a  man  Irndi  bia  money,  and  6nds 
tmtnediately  that  he  haa  been  dereired  aa  to  the  value,  could  be 
bring aueh  an  artiun  before  that  i>  proved? 

Ltrit  ilackeKxie. — 1  would  allow  biio  to  profe  that  in  tbe  ac- 
tion of  dainajte*. 

Lard  Gilliti. — The  question  whether  tbe  lands  are  entailed  or 
not.  may  be  a  qiiestion  of  great  difficulty.  The  igent  may  bare 
•aid,  tana  Jiile,  that  they  were  iiul,  although,  in  fact,  tb^  turn 
out  to  be  so.  It  would  be  dangerous  to  lay  down  the  doctrine, 
(hat  wherever  a  person  dineovera,  or  thinks  he  discoTers  a  flaw 
of  this  kind,  be  is  euiitled  to  go  at  once  against  tbe  agent  of  the 
opposite  party.  If  Mr  Goldie  had  been  the  agent  uf  the  len- 
ders, that  mi^ht  hare  b«en  a  different  matter.  But  allhaugh  it 
'  is  slated  incidentally  in  the  summons,  [hat  ha  partly  acted  as 
■gent  for  tbe  leiidera,  there  is  no  conclusion  founded  on  that. 
The  Coart  adhei^d,  with  additional  expeofei. 
Firat  Division  — Lord  Ordinary,  Futlerton. — Act,  Jamcaon, 
Rniherfurd;  Walker,  Richardson  and  Melville,  W.S.,  AgeMa. 
_^a.  Dean  of  Faculty  (Hope),  Bliene,  and  Graham  BeU;  H. 
D.  HiU,  W.S.,  AgeoL— Mr  Rolland,  Clerk.— [.C.il.] 


27<A  June  1BS4. 
No.  394. — James  M'Donald  and  John  N'Oreoor 

iExectUort  r>J  Georok  M'FAaLAKs),  Purtuen,  v. 
OUN  Fbrguson,  Dt/tndtr, 
Principal  and  Agent — Reduction — A  elitnt  hating  inimieit  kU 
Ojenl  mfi  Ike  euUalf  of  a  till  o/eichaage,  mkick  tKnl  anioing 
in  kii  iawlii  anil  an  aelion  al  lie  dienl'i  iiuiaiue,  agaiml 
tkt  ngiHl,  fiir  lie  coRlntii  of  lie  bill,  iaving  teen  ditmiued 
bf  tie  Sheriff— CireHtnuancn  in  trHdt  tit  Court  rtduettt  lie 
dttrre  of  lie  Sheriff,  and  UJart  Jnrlier  anaeer,  remilied  to  lie 
Xord  Ordianry  to  inetilijialt  Jitlly  into  lit  drcumilaiieei  of  lie 

On  ttie  SlitNoTemberlsao,  the  late  James  M<Nee 
granted  a  bill  to  MTarlane,  original  pursuer  of  thii 
action,  fur  £100,  payable  three  months  after  date, 
and,  aa  was  alleged,  for  ralue.  Tfait  bill,  ia  eonae- 
qnenca  of  tbe  death  of  M'Nee,  the  acceptor,  before 
tlie  term  of  pavmt^nt,  nut  baring  been  retired  when  it 
became  due,  M'Farlane,  in  Marnh  I82t,  transmitted 
it  to  the  defender,  at  Glaagow,  with  inatrnctions  to 
lucertain  the  nature  and  accuracy  of  certain  proceed- 
ing! which  had  been  instituted  before  the  Commissary 
Cuart  of  Glasgow,  at  the  instance  of  M'Nee's  son, 
regarding  his  father's  estate,  and  to  take  such  steps  on 
his  (iM'barlHne'a)  behalf  as  might  appear  to  the  de- 
fender tu  be  necedsnry.  The  defentfer  admitted  bar- 
ing receired  the  bill,  and  that  after  haring  burrowed 
the  proi-eedings  from  the  Commissary  clerk,  he  had 

Cut  the  bill  into  the  process,  which  ha  allowed  to  be 
orrowed  out  of  his  bands  by  the  agents  for  M'Nee, 
the  sun  of  the  a(»«ptoT,  on  tneir  receipt  to  return  the 
same  when  reanlred.  The  defender  entered  no  ap- 
pearance for  M'Farlane  in  the  Commissary  Court 
action,  juid  nothing  more  was  beard  lUwut  the  bill, 


until  the  defender  was  applied  to  for  it  sometime  af- 
terwards, by  M'Farlane,  to  be  produced,  as  he  al- 
leged, in  an  aotiun  at  his  instance  for  the  bill,  and 
other  claims  against  M'Nee,  as  the  representMi*e  of 
his  father,  before  the  Sheriff  of  Stirlingshire,  when, 
after  msking  a  search  fur  the  bill,  the  defender  disco- 
vered that  It  had  gone  amissing.  M'Farlane  baring 
informed  the  defender  that  he  conid  not  be  ranked  en 
M'Nee's  estate  for  the  amount  of  the  bill,  without  its 
being  prodnced  to  instrnct  the  debt,  tbe  defender  of- 
fered either  to  get  the  consent  of  M'Nee  and  tfaeother 
parties  concerned,  to  hold  the  bill  as  produced  in  said 
action,  or  to  be  at  the  expeose  (^  obtaining  a  decree 
of  proving  the  tenor  of  the  bill.  Neither  of  thew 
offers  was  acceded  to  on  tbe  part  of  M'Farbine,  bet, 
ultimately,  an  action  of  proring  the  tenor  wa*  raised 
by  the  detinder  in  M'Farlane's  name,  which  was  dis- 
missed br  this  Court  in  March  1826.  It  was  alleged 
that  M'Nee  was  aseoilsied  from  tbe  claim  in  the  oill 
in  the  action  hefore  the  Sheriff  uf  Stirlingshire,  in 
consequenee  of  its  not  being  produced.  It  appeared, 
however,  that  M'Nee  was  found  liable  by  the  Sheriff 
for  his  fitther's  debts,  on  the  ground  of  having  incnr- 
red  a  pauive  title ;  and  in  JoTv  ISH,  a  trost^iapoH- 
tion  was  exeented  by  him  for  behoof  of  his  crediton, 
in  favour  of  M'Farlane.  Under  that  cnnveyanee, 
M'Farlane,  as  trustee,  converted  iheestate  into  monsr, 
and  paid  various  debts  owing  to  himself  by  M'Nee  s 
father,  but  no  part  of  the  proceeds  was  applied  by 
him  in  pavmeDt  ef  the  bill  In  qaestioa,  nor  was  any 
claim  ranked  gainst  the  estate  therefor  in  his  nanw, 
which,  it  was  alleged,  M'Farlane  was  prevented  from 
doing,  in  consequence  uf  the  decree  ot  absolvitor  ob- 
tained by  M'Nee  in  the  action  before  the  Sheriff'.  It 
farther  appeared  that  an  action  of  count  and  reckooing 
was  afterwarda  raised  by  M'Nee  against  M'Farlane, 
for  bia  intromissions  with  the  trust-estate,  from  the 
conclusions  of  which  action,  M'Farlane  was,  sometime 
thereafter,  discharged,  ondirestinghimself  of  tbetruit, 
and  making  payment  of  a  som  of  money  to  M'Nee. 

In  SeptetnVr  IS2S,  M'Farlane  raised  an  action  be* 
fore  tbe  Sheriff  of  Lanarkshire,  against  the  defender, 
setting  forth  tbe  loss  of  the  bill,  and  concluding  ftv 
payment  of  its  amount,  with  interest  and  expenses. 
Tu  that  action  defences  were  lodged  for  the  defender, 
in  which  he  founded  on  bis  offer,  either  to  obtain  lbs 
consent  of  the  repreaentative  of  Uie  debtor  to  hold  the 
bill  as  produced,  in  any  action  to  which  he  might  be  a 
pnrtr  with  his  creditors,  or  to  be  at  the  expense  of 
ubtaining  a  decree  of  proving  the  tenor  of  the  bill 
The  Sheriff-substitute  sisted  process,  to  allow  time  for 
a  decree  of  proving  the  tenor  being  obtained;  and 
thereafter,  un  resnming  consideration  of  the  cause, 
and  after  a  variety  of  procedure  had  taken  place,  his 
Lordship,  on  4th  April  1631,  pronounced  tbe  follow- 
ing interlocutor,  which  was  adhered  to  on  review,  and 
also  on  appeal  to  the  Sheriff: 

"  Havli^  snin  considered  the  whole  of  this  proceaa,  and  tbt 
record  bring  doaed.  Finds  that  the  Mil  in  question  went  amli- 
aing  while  in  the  hands  of  tbe  defender  i  l''iDda,  that  the  p«- 
BUerwas  trustee  «o  the  eaute  of  the  hUs  Jamsa  M'Nee,  ths 
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-  debt  for  which  tlwt  bill  ma  gnnted  bf  M'Nee  to  tbe  pantler, 
if  Mid  bill  wHi  tiuijr  fiven  lor  ralue :  J'Hiidi,  ibtit  tbe  punuer 
does  nut  ullege  ih-t  he  cliiiined  lo  be  nuked  uti  KI'Nee'i  uUte 
for  ihHt  debi.  or  tbut  be  look  my  stepi  for  coniiituting  the  (ume 
■gainst  nid  ntale  :  Findi,  that  if  tbe  pursuer  bud  taken  iui;b 
■[e|»,  and  initrui:Ced  resting-owing  ibe  debt,  all  that  could  faaTe 
been  required  of  him,  wouid  hare  been  to  huve  found  eanlion 
judiciallr,  that  Ihe  bill  ittelf,  if  it  should  ever  cut  up,  would  not 

'  be  acted  on,  or  payment  of  it  attempted  lo  be  recovered;  and  in 
tbe  whole  eircumatancei  of  the  rue,  tbe  great  delay  in  which, 
on  tbe  part  ol  (he  pursuer,  (hrowa  auspicion  oo  tbe  claim,  di*- 
tniue*  the  (ctioQi  but  find*  no  ezpeiuea  due  to,  or  by  either 
puny,  and  decerna." 

M'Farimne  then  bronght  the  preient  Bction,  now  in- 
•if  ted  ia  by  the  pursuers,  hit  executor*,  to  reduce  the 
decree  of  the  Sheriff.  In  defence  againBt  thii  actiun, 
the  defendera  pleaded — !•  'I'hat  in  the  circa mnancei 
•tated,  the  bill  in  qnention  must  be  held  to  hare  been 
granted  withont  value,  and,  eonseqnenriy,  that  ai 
M'Farlane  suffered  uu  luis  by  the  document  having 
gone  amisBltig,  while  in  the  reapoodent'a  hand»,  tbe 

furaueri  can  liaTe  no  claim  againit  the  ret>t)Dodent> — 
[.  Snppoaing  tbe  l>ill  to  hare  been  grmnted  for  ralue, 
JVI'Farlaoe,  by  giving  up  hit  claim  againit  M'Nee 
and  hia  e«tate  for  tbe  debt  or  conaideration  for  which 
it  was  granted,  by  taking  from  M'Nee  the  truat^eed 
abore-mentioned,  in  the  termi  founded  on  by  the  pur- 
Buers,  and  paying  away  the  trust  ftindi  without 
lodging  a  clsim  upon  the  debt,  or  oonsideratioo,  or 
intimating  bis  proceeding*  to  the  respondent,  the 
luure  enpuciully  at  these  proceedings  were  had  re- 
course to  by  M'Kee  and  M'Farlane,  with  the  riew  of 
reliuviiig  ibe  estate  of  the  ^former,  at  the  expense  of 
the  respondent,  to  the  extent  of  the  amonnt  of  the 
bUl,  bu  lost  any  olaim  which  he  otherwise  had  against 
the  reapondent,  in  eonsequence  of  the  Ion  of  the  do- 
'4:ument. 

The  Lord  Ordinary  pronounced  the  following  in- 
(erlucutor  and  note  :— 

•*  ]6i«  JAy  1B34.— The  Lord  Ordinwy  btrii«  considered 
Ibe  doted  record,  and  beard  partiaa'  proeuratora  thereon,  and 
Ihereafier  made  avizandum,  Pindi  it  admitted  that  (he  bill  in 
jquestion  was  put  ia(o  the  derender*!  tianda  as  an  agent,  with  the 
•riew  at  leMI  of  considering  what  meuurf  a  were  proper  to  be 
adopted  for  reeoeering  tbe  coateni*  thereof  from  ttw  acceptor, 
and  that  it  wu  loit  in  his  hands,  or  through  lome  act  of  negli- 
gence oil  hia  part :  Finda,  tha(  aa  it  i«  not  denied  that  the  aaid 
bill  bore  to  have  been  granted  for  value,  the  legal  conaeqaence  of 
the  bill  being  ao  lost,  was,  that  the  (lefendi^r  became  liable  in  pay- 
ment oflbeium  in  the  bill,  uiileu  he  had  either  proved  (be  tenor 
thereof,  or  prored  by  tbe  writ  or  oaib  of  the  original  punuer, 
M'Farlane,  (hat  it  had  been  gnnted  without  value  :  Findi  that 
ibe  attempt  to  prove  Ihe  tenor  failed,  and  no  offer  was  made 
lo  prove  non-oneroaity,  by  writ  or  oath  of  the  pursuer;  Finds 
that  it  was  not  incutubeul  on  M'Farlane  to  make  any  claim  on 
tbe  estate  of  M'Nee,  (he  acceptor,  on  accouix  of  the  debt  in- 
volved in  the  said  bill,  when  he  wu  disabled  from  producing  the 
bill  itself:  Finds,  (ha(  if  the  defender  bud  tendered  psyment  of 
tbe  said  bill,  be  might  llien  hare  been  entitled  to  demand  an  as- 
signation of  any  clditn  of  debt  compi-lent  lo  (be  pursuer  against 
(beeitateof  M'Nee,  on  account  of  the  transactioo  in  which 
tbe  bill  originated,  and  to  have  made  a  claim  against  the  e*(a(e, 
in  virtaeof  such  assignation;  but  finds,  Ibat  no  such  tender  or 
demand  was  ever  made;  ihererore  reduces  the  decree  brought 
under  challenge,  and  decrriis :  But  before  farther  answer,  ap- 
points ibe  cause  to  be  enrolled,  and  the  defender  (o  be  prepared 
to  B(ate,  III,  Whether  he  will  undertake  to  prove,  by  the  wril  of 
the  deceased  George  M'Farlane,  or  by  tbe  oath  of  any  of  the 
present  pursuers,  Ibst  tbe  bill  in  quealion  was  gnnled  without 
value;  or,  1U,   Wbelbet  he  will  undertake  to  prove  that  the 


debt,  which  ikBs  the  foondttlon  of  tbe  bill,  was  estltaated  Aid 
included  in  the  accounts,  on  which  the  deed  of  agreement,  and 
discharge  produced,  which  wu  executed  between  M'Nee,  junior, 
■nd  M'F^lane,  as  trustee  on  his  estate,  proceeded ;  or,  3d, 
Whether  be  will  undertake  to  prove,  that  the  aaid  debt,  if  not 
incloded  in  the  leillemenl,  did  appear,  and  might  have  been 
proved  from  (he  books  or  writings  of  M'Nee,  in  the  pursuer'a 
poaaeasion,  u  tnislee,  or  made  known  lo  him ;  and  in  the  mean- 
time, reserves  all  questions  as  to  the  competency  or  relevancy 
of  such  proof,  if  offered,  aud  reserves  also,  all  questions  of  ex. 

"  Koie. — The  Lord  Ordinary  thinks  himself  bound,  by  the 
principles  of  lew  applicable  lo  such  eases,  to  repel  the  grounds 
of  defence  which  the  Sheriff  has  sustained.  The  rule  he  holds 
10  be,  that  where,  by  (be  act  or  neglect  of  a  party  acting  under 
legal  responsibility,  a  creditor  has  lost  his  legal  right,  or  legal 
position  regarding  it,  be  moat  either  be  restored  lo  that  posilion, 
or  Ibe  debt  mast  be  paid ;  and  it  is  incompetent  to  plhd  in  de- 
fence, Ihat  payment  might  not  have  been  ubtsined,  tiiongh  no  loss 
or  omission  bsd  occurred.  This  is  tbe  clear  doctrine  of  ihe  eases 
of  Cballsb  Co.,11.  Marshall,  January  17,  IStl.and  M'Millan, 
«.  Gray,  &c.  March  2,  ISdO;  and  though  tbe  caae  of  Pefidand 
&  Olhera  v.  Wright,  June  28,  1833,  has  been  referred  to  aa  in- 
dicating a  different  appticsiioii  of  the  law,  it  appears  to  have  been 
a  very  special  cue,  and  cannot,  in  (he  Lord  Onfiitary's  opinion, 
be  held  to  have  estublisbed  a  different  principle.  It  follows 
from  tbe  principle  held  in  the  cases  above- menlioited,  that  Mac- 
Farlane  could  not  be  called  on  lo  take  the  fasKards  of  an  ordinary 
action  or  claim  for  constituting  a  debt  against  M'Nee.  If  be 
had  had  ihi;  bill,  non-onerosily  could  only  be  proved  by  bis  writ 
or  oalh ;  whereu  he  would  probably  nave  bid  no  means  of 
proving  ihe  debt  but  by  (he  writ  or  oath  of  M'Nee.  Neither 
could  he  be  required  lo  explain  the  nature  of  the  value  paid, 
unless  upon  reference  lo  his  oath,  or  at  least,  upon  tender  of  pay- 
ment of  the  debt  on  an  assignation.  Thla  but  was  tbe  defei^ 
der's  proper  course,  though  it  might  possibly  have  remained 
doubtful  what  was  incumbent  on  (be  pursuer.  But  nothing  of 
this  kind  having  taken  place,  the  Lord  Ordinary  cannot  see  how 
the  defence  could  be  sustained  consistently  with  law.  Still 
there  is  something  remaining,  and  (he  Lord  Ordinary  thinks, 
fairly  within  tbe  record : — lit.  Though  ihe  defender  hu  lost  hi* 
opportunity  of  referring  '  no  value,'  to  M'Fsrlaiie's  oalh,  it  ia 
still  possible  that  it  might  be  proved  by  bis  books  or  other 
writi  Srf,  If  the  debt  was  stated  in  the  accounts  with  M'Far- 
lane, ai  M'Nee's  trustee,  clearly  second  payment  cannot  be  ob- 
tained ;  but,  Sd,  If  it  should  appear  thai  M'Farlane  bad  the 
means  of  seeing  that  the  debt  could  be  proved  by  tbe  boolta  or 
other  writs  of  M'Nee,  he  was  bound  lo  retain  the  funds  in  hia 
hands  u  trustee,  and  Inform  ibe  defender  that  be  did  so  for  bis 
relief,  if,  with  such  knowledge,  he  not  only  divested  himself, 
and  took  a  discharge  of  bis  introniissions.  but  paid  over  £40  to 
M'Nee,  it  would  be  very  unjust  (ba(  be  should  now  recover  the 
contents  of  (be  bill  from  the  defender.  As  trustee,  he  was 
bound  to  attend  to  all  debts,  and  specially  bound  to  attend  to 
the  defender's  interest  in  regard  lo  this  debt.  The  Lord  Ordi- 
nary has  taken  no  notice  of  the  statement  as  lo  the  decree  of 
the  Sheriff  of  Stirlingshire,  because  the  process  being  lout,  tbero 
is  no  proper  evidence  of  the  feet  of  its  existence,  and  it  is  not 
admitted. " 

The  defender  reclaimed.  The  Coort,  (by  interlo- 
enter,  signed  on  tbe  88lh  instant,) 

"  find  that  (here  is  suScient  grounds  for  reducing  the  decree  of 
(he  Sheriff,  and  reduce  and  decern  accordingly  ;  bu[,  before  an- 
swer, remit  the  whole  esse  to  the  Lord  Ordinarj  for  a  full  in- 
vestigation iiKo  all  the  circumstances  of  the  cttt,  and  to  do 
therein  as  to  liia  Lorddiip  shall  aeem  just,  reserving  all  questiona 
ss  to  expenses  of  process  for  tbe  decision  of  bis  Lotdabip." 

Pursuers'  Authorities.— M'Millan  v.  Orsy.  Zd  March  169(k 
Homes.  Mackenaie,  4lh  July  l7Sd;  Mor.  I3,l2a  Chatu  and 
Company  V.  Marshall,  I7(h  January  18li:  Slater,  ITth  Janu- 
ary 1B23.  Higbgale,  I2lh  February  1823.  Morrison,  2d  June 
1826.  Short.  I6ih  May  1828.  Graham,  4tb  March  1831. 
M'Larty  n.  Livingstone,  Q4[h  November  1831. 

Defender's  Authorities.— (I.)  Swan*.  Swan,  Juocai^  ITHj 


_„,„.„,  ^lOOt^le 


THE  ecomsfl  JVRIST. 


tiut 


UoivHIS;  Enk.  Til.  I,  iw.  U;  Fu.  C6I.,  Tth  DecemlM 
17B0;  Qnj.  (2)  Matwrly  uid  Compinjr  d.  Goinnerci«l  Banlt- 
or  SrotUnd  ;  )'  3h«v,  3SI  )  Bnt  ilL  8,  tcc.-W.  Wtllaca, 
13tb  JuKurjr  1829;  8.  and  D. :  Bejl'i  Cod.,  VoLX,  p.  8M, 
fith  Edit.  I  AM.,  VoL  I.,  p.  348,  mnd  Note. 

Second  DiTinlon. — Lord  Ordinarr,  Monereiff. — Act.  Seay 
and  Sfaatr;  J.  Livinpton,  W.S.,  Agent— .I'l.  Dean  of  FWnltr 
(Hope)>nd  Hountoiin ;  Hatwrt  Burn,  W.S.,  Agent— Mr  Fn- 
fuwii,  Clerk — [G.D.} 


iSth  June  18S4.    , 

No.  395. — John  BsNTnAM,  Suspendtr,  v.  TdoMAa 
HoLTotf  AND  Others,  Respondentt, 

Mfditatio  FugK— Suapnulon— areumuojinf  m  wikk  d  n*- 
/KHitaii  £«in^  pTtientei  of'a  nedilatio  fugH  mrronJ,  on  Ike 
grouAd,  inter  ajii^  Ital  ilit  debt  wei  luam  (o  ie  dua  l«  lAe  ap- 
plicanl  and  Ati  6rii{/i(r,  Jram  is/tsm  no  nundnfe  u«i  atltgtdi 
ani  that  the  tjgiar  alio  ritcvlnl  Iht  learranl  kwi  alio  numdvlorg 
Jor  tht  applicant'^  l^u  Cauri  (the  naptnder  bAng  libtraledj  »- 

'  f*md  Ikt  bill,  bfMtfaimd  Ho  apetuet  dut. 

On  7lh  Mny  1834,  the  reipondent,  Thomu  HoUon, 
retiding  in  Carlisle,  emitted  an  affldarit  before  one  of 
the  Magtstnles  of  l)urofrieEi>  to  the  effect  that  the  tm- 

Knder,  who  had  heen  a  fleaher  and  publican  in  Car- 
le, owed  the  deponent  And  hii  brotlier  £*^0,  3.  6.  for 
■nah;  that  the  Ruapender  had  frandulently  absconded 
from  Carlisle,  to  defraud  his  creditori/nnd  was  now  in 
Dumfries ;  that  tlie  deponent  had  heard,  and  beliered, 
.that  the  suspender  Imd  preriouily  ahscooded  from 
Yorkshire  or  Lancashire  in  a  similar  dandectine  mnn- 
rer ;  and  that  he  wai  now  in  tnediialionefuga  from  Scot- 
land, to  defraud  the  deponent  of  his  debt.  A  relatlre 
petition  was  at  same  time  presented,  praying  for  a  medi- 
tatiofugte  warrant  in  usual  form.  The  suspender,  on 
beinr  examined,  declined  to  say  whether  he  had  sold 
off  his  ^ods  and  Gxtnrea  in  Carlisle  or  not,— declared 
that  he  wr«  owing  Holton  nothiii|[, — that  he  had  no 
bame  in  Dumfries,  but  was  in  lodgings,  and  ''he  can- 
rot  tell  how  long  he  shall  stay,  as  he  ca"  go  Any  where : 
Donlarei  tliat  he  did  not  leave  Carlisle  and  his  credi- 
tors in  a  clandestine  manner."  On  aame  day,  James 
Richardson,  Shertff-ofBcer  in  Dutnfriex,  staled  himself 
as  mandatory  for  Holton,  and  the  Magistrates  granted 
warrant  tg  incarcerate  the  sufpender  in  the  jail  of 
Dumfries,  till  he  should  find  caution  di  juiiicio  tiiti  in 
common  form.  The  suspender  havins  applied  fur, 
and  obtained  the  benefit  of  the  Act  of  Grace,  Holton 
consented  to  hii  liberation  on  .Slst  May  1H34.  Two 
days  after  the  suspender  had  been  liberated,  the  pre- 
sent bill  of  .suspension  was  presented  against  Holton, 
Richardson  the  oScerj  Broom  the  town-clerk,  and 
M'Harg  the  bailie,  on  the  grounds  that  the  affidavit 

C receded  the  petition  ;  that  no  mandate  from  H'olton's 
rother,  and  no  eridence  of  the  debt  had  been  pro- 
duced or  referred  to;  that  Richardson  was  nut  listed 
as  mandatory  till  the  suspender  had  been  apprehended ; 
—that  the  warrants  to  apprehend, and  imprison  were 
granted  specially  to  Richardson,  who  was  nut  a  burgh 
officer,  and  who,  by  being  a  mandatory,  had  become  a 
party  to  the  proceedings ;  that  Broom,  the  town-clerk 
and  Bsaessur  of  the  bailie,  had  acted  also  u  agent  fur 
Holton ;  and  that  there  was  no  evidence  that  the  sus- 
pender had  been  in  meditatione  fiiga. 

Answered — The  whole  proceedings  were  regnlar 
■nd  li^ ;  the  mpondent,  Mr  Broom,  acted  only  in 


tils  cafia'cTty  of  town-olerk ;  and  the  anspender  befiic 
Ifberaled  trafore  this  lAIl  of  stu[fension  was  preienteo, 
the' same  ought  to  be  refdsed,  with  expenses. 

The  Lortf  Ordinary  (Moncreiff)  refiiseid  tb«  bill, 
witlr  eapenset,  and  added  this  note : 

"  The  facts  admitted  in  the  eomplainer'i  declintlin)  are 
certHinl^  not  calculated  to  refote  or  even  contradict  tfae  oath  ei 
medilatio  fugit.  And  though  the  eomplainrr  denies  th«  debt,  b< 
cannot  complain  of  i'ljuHice  in  being  thm  requi^  to  End 
eaiiiion  dtjuitielo  riiiii  ceeing,  that  if  he  had  remained  ia  IM- 
Dile  he  w6uld  ban  been  liable  to  immedisle  armti  til)  bsfounl 
bail,aa  tfae  eanuneneementuf  theiuit  in  England.  Bat  tbeensk 
plainer  tieing  In  fact  libarated,  Jhere  can  be  no  aemple  id  refanag 
the  bill.*- 

The  suspender  reclaimed : 

terd  Gilliet — The qnlj dispHMbl* point  Is, did  ibBgealicnni 
preaent  an  application  in  name  of  the  partjr  in  right  of  th«  debt? 
—Ihe  allegation  in  bis  aSdavii  i«,  that  the  debt  was  due  lo  bim 
and  Eiii  brother.  T  do  not  blame  Richardson,  .but  I  do  not  like 
the  eircumatanre  at  an  offlcer  beini;  the  onindBiorT  for  hii  env 
plojer.  I  am  for  adhering  on  tbe  n>erita,  b«I  ending  n«  es- 
penaei  dae. 

The  Court  acmrdingly^  adhered  on  the  merits,  bat 
found  neitiier  party  entitled  to  expenses. 

First  Division.— Lord  Ordinary,  Moncreiff. _..<«.  9iith(t- 
land;  William  Btl),  S.S.C,  Agen^— <fn.  Whigham ;  Thomsf 
Johtastaae,  S.B.C,  Agent— Mr  BoHind,  Clerk.— I Ci).] 


2^hJuue  1BS4. 

No.  SSQv— JoflN  WiLaoN,  (Faelor  loco  iutoriifirj. 
J.  M'Ewan),  Petitioner. 

Factor  Loco  Tutoris — Mobile  Oacinm—CimBufaiirAiaailJcl 
afiieler  toeo  tntoris  iattng  ipptinljor  peiser  la  nil  an  krril^ 
tutficl  Mitt*  had  bttt  purduutd  tf  Ue  piipirt  fiiUer,  wlhiaJ 
Ttaiting  aa«  nuiiM  or  dupoMon,  and  lit  prictijfiMtk  ifaR 
Km  not  i^^cienl  /undt  (d  paf,~~lht  Ceiiri  mpfKiUd  ilu  pil- 
lion, vilk  tht  fiew  of  Ikt  iilttT  HiiponiHg  lo  a  third  partf,  at* 
loot  Kitting  lo  relievr-lhr  pupil  of  the  bargain. 

The  petitioner,  on  SBth  June  1832,  wa»  appointed 
factor  loco  tulorii  to  Joan  Jane  M'Ewan,  an  infant, 
and  the  only  child  of  tbe  late  John  M'Ewan.  Tba 
petitioner  presented  the  present  application,  stating, 
That  the  only  heritable  pcoperty  belunging  to  the  de- 
ceased, consisted  of  the  lands  of  Spittaf  Ballat,  wliicl 
he  had  purchased  in  March  1829,  from  Mr  Campbell, 
for  £1360,  hi*  entry  being  at  Martinmas  1828,  since 
whiah  be  had  drawn  the  rents  and  possessed  thelaods 
till  his  death  :  That  Mr  Campbell. had  ud  ISth  Sep- 
tember'1 333,  obtained  decree  against  the  petitioner 
and  his  pnpil  for  the  price,  but  the  personal  fund*  of 
the  puprl  only  amounted  to  about  £900,  and  tha  re- 
mainder wonid  require  to  Ibe  borrowed  on  the  pro- 
perty, and  the  management  conducted  at  a  great 
additional  expense,  so  that  it  seemed  far  mure  ex- 
pedient for  the  pupil,  that  an  offer  by  Mr  Buchinaa, 
a  neighbouring  proprietor,  to  take  the  bargain  off  >be 
pupil's  hands  at  the  original  price,  should  be  accepted 
of;  and  the  petitioner  prayed  alternstively  for  poirer 
to  transfer  the  purchase,  or  to  barrow  money,  ai  tks 
Court  should  think  beat.  The  petition  was  reported 
by  Lord  Jeffrey,  who  expresiea  an  opinion  against 
granting  power  to  transfer  the  purchase,  as  the  pr^ 
periy  was  now  valued  at  £1600,  and  th«  expediency 
was  not  perfectly  clear.  Appearance  was  made  for 
the  seller,  bat  the  Court  thought  be  had  no  interest, 
as  the  warrandice  to  the  pupil  would  just  be  the  samt 
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u  the  irammdiM  to  Mr  Bachanai),-Rnd  they  expnaaed 
an  opinioQ  that  a  tale  woald  be  expedient,  to'  »re  the 
expente  of  borrotring',  ami  future  mana^nowDt,  but 
iriietber  the  landa  thould  beezpoied  at  £1600,  berore 
accepting  of  Mr  Bnehanan'*  offer,  traa  mure  donbtfnl. 
The  easB  stood  orer  till  lonlaf,  when  it  was  explained 
to  the  Court  that  tbo  deeeaaed  had  nut  merely  ub- 
bunnd  no  diepoiition  to  the  landi,  bat  had  not  eren  anjr 
nissire  cfr  written  eridence  of  the  bargun,  and  that 
there  #as  little  hope  of  a  price  being  obtained  equal 
to  the  tarn  offered  by  Mr  Buchanan,  ami  the  addi* 
tiomd  expeniiea  wliieh  would  be  caused  by  >  laJe. 

The  Lord  Preiidemt  stated,  tbat  be  thouglit  if  Mr  Ba- 
efajnan  >nd  the  leWrt  agrtei  on  ■  trnngfer  to  the  rornier  at 
(be  on^Dd  price,  It  wm  unneciM9>rj  tbac  the  petitioner  or  tba 
pupil  ihould  tppear  in  the  truniction  at  all,  which,  u  there 
cliJtted  Da  miuivei  conld  nerer  be  ehallenged  hf  aajt  puty. 

The  petition  was  therefore  snperseded,  that  the 
Belief  and  Mr  Boehanan  might  arrange  the  matter  ita 
thie  irajr,  if  they  thought  proper. 

Pirat  Division — ^tt.  Webiter ;  Robert  Hamilton,  iff.  9., 
Agent— For  Seller,  Cowan.— Mr  Rotlmd,  ClcHc [a.D.] 


28rt  June  1834. 
No.  307. — SiH  Geohoe  WAnnENDER,  Bart.,  Purnur, 
V.  The  Hon.  DAme  AmE  Boscawxn  Lady  Wah- 
RENDEH,  Defender, 

Husband  and  Wife— Divorea—Juriidiction— Foreign— Ja  w- 

tioH  o/  divQTcr  being  brov^kl  by  a  domiciled  ScoicA  man  againtt 
kU  itife,  vSo  mat  an  £ngli$Aiiiitnvin,  and  ntulent  airoad, 
nt  Birt-at  of  a  colUract  of  leparalion,  loAicA   8or?  to  te  irrm/. 

'  «aftfe,  uiilea  by  joint  tonttnt-^Hetd,  I.  That  the  domicile  of 
UU  Imibaml  vat  He  deinidU  of  Ik*  ulfe,  and  thai  the  aetian 

■  wa*  competentiji  iaUiiyl/d  in  rie  Scold  Courti, — lAe  cantraet 
^tepmrBtion  beii^  eontidered  to  ie  retmcabU,  and  to  ie  nrluattif 
weteied  by  IA<  tietuliait  of  the  iummoni,—tI.  Thut  tkt  wife 
*B>  tii0cienllj/  cited  by  an  edietal  citation  and  perttnat  intima- 
tion, wiUloul  leaving  a  copg  of  the  mnmoni  for  her'al  her  hut- 

tand't  diteUing  phce  in  Scotland III.  That  the  marriagi,  id- 

UomgM  eaniracted  in  England  according  to  the  tiiei  of  Ike  Eng. 
IM  Ckwch,  and  therefore  imiitlolnble  by  the  Courll  of  that 
cotmlTy,  might  bt  diaoloed  by  tie  Scolch  Caurlt,  on  tie  gTOiind 
^adultery  conmulled  abroad. 

The  puTiDer  brought  an  setion  against  the  defen- 
der, setting  forth — That  he  waa  a  domiciled  Scotch- 
man ;  that  he  had  been  married  to  the  defender  (an 
Kngllsh  lady,  the  daughter  of  the  late  Earl  of  Fal- 
mouth,) in  London,  in  1810;  that  they  had  entered  into 
artidea  of  lepamtion  in  1616,  loon  after  which  the 
defender  went  to  the  Continent,  where  she  resided 
till  1621,  when  she  came  back  to  England,  but  return' 
ed  to  the  Continent  in  the  end  of  162  L  or  be{(inning  of 
1822,  and  had  resided  there  erer  since ;  that  at  va- 
rioas  times  and  places  specified  in  the  summons,  dar- 
ing the  yearn  ISSSJand  1626,  and  intervening  years, 
the  defender  had  been  guilty  of  adultery, — and  there- 
fore concluding  for  dirorce  in  the  usaaf  terms. 

Agninat  this  action  the  following  preliminary  de- 
fences were  stated: — lit,  That  the  defender  being 
domiciled  in  a  foreign  country,  was  not  sabject  to  the 

J'arisdiction  of  this  Court,  in  an  action  declaratory  of 
ler  personal  ttatut.  2^,  That  even  supposing  the  Coujt 
to  give  effect  to  the  legal  fiction,  that  the  domicile  of 
the  husband  was,  in  all  cases,  the  domicile  of  the  wife, 
tb«. defender  bad  not  been  regulvly  cited,  inumucfa 
Vol-  VI. 


as  no  eopy  of  the  summons  hftd  been  left  for  her  at  ber 
^usband  e  rewidence.  Sd,  That  supposing  the  defender 
to  be  subject  to  their  jurisdiction,  lais  Court  could  not 
competautly  entertain  an  action  for  the  dissolution  of 
the  contract  of  marriage,  which,  by  the  law  of  England 
where  it  wae  entered  into,  waa  indissoluble. 

In'  order  to  establish  that  the  pnrsner  was  a  domi- 
ciled Scotchman,  he  set  forth  ia  the  snmmons, — that 
he  was  bora  and  educated  in  Scotland ;  that  he  waa 
possessed  of  considerable  heritable  estates  there ;  tbat 
at  the  time  of  his  marriage  in  1810,  he  was  residing 
'  in  temporary  lodgings,  while  attending  his  duties  as 
member  of  Parliament  for  the  Haddington  borghs ; 
tbat  the  pQfsner  and  defender  lired  together,  at  ra- 
rioDS  limes,  on  the  pursuer's  paternal  estate  of  Loch- 
end*,  and  elsewhere  in  Scotland,  as  husband  and  wife ; 
that  the  pnrsuer  succeeded  to  the  estate  of  Bnrnts- 
field,  near  Bdinburgh,  in  1830,  and  had  bought  addi- 
tional lands  in  Scotland  to  the  ralne  of  between 
£40,000  and  £50,000  j  that  being  a  member  of  the 
Board  of  Admiralty  from  ISIZto  1821,  and  thereafter 
one  of  the  Commissioner*  for  the  affairs  of  India  till 
1828,  and  also  a  member  of  the  Flonse  of  Commona 
from  1807  to  1833,  he  regularly  attended  his  publio 
duties,  but  was  once  eTerv  season  in  Scotland,  where 
he  cnnstantly  had  part  of  bis  establishment;  and  that 
he  was  all  along  Lieutenant-Colonel  of  the  Berwick- 
ahire  regiment  of  militia,  with  which  he  did  dnty 
during  the  interval  of  his  Parliamentary  and  official 
duties.  The  defender  substantially  admitted  thesa 
statements,  with  the  exception  of  the  averments,  that 
the  pursuer's  residence  in  London  was  temporary,  and 
that  he  did  duty  iritb  the  Berwickshire  militia. 

Cases  having  been  ordered  on  the  preliminary  de- 
■     "  "      ■  '  lodge' 


fences,  the  following  minute  and 


>dged: 


*■  The  Dean  of  Facultf,  for  the  pursuer,  itsted,  (hit  it 
esses  to  be  lodged  for  the  parlies,  he  coniented  that  the  preli- 
minary defences  should  be  argued,  on  the  aitumption  tbat  the 
porsuer  was  a  domiciled  Scotcbmsn  at  the  date  of  the  marrlatte, 
and  has  been  so  ever  since,  provided  alivay*  that  the  facta  stated 
in  the  lummoiu  for  founding  bia  domicile,  ihoultl  not  aftctwards 
be  diiputed  ill  dincuaiing  tfac  prelimiiiar;  defences." 

"  Mr  Solid  lor- General,  for  the  defender,  answered,  that  he 
vras  willing  to  diacuss  the  preliminary  defencea  Bpan  ihii  under- 
standing, reserving  the  whale  Btslementa  retpeeling  the  domi- 
eile,  in  ID  far  as  (hey  may  be  of  the  least  avail  on  the  merits." 

It  appeared  that,  by  an  agreement  entered  into  in 
tbe  English  fvrtn  (HI  lat  Jnnunry  1819,  to  which  the 
defender's  brothers,  Lord  Falmouth  and  the  Honour- 
able  and  Keverend  J.  E.  Boscawen,  were  paf  lies,  the 
pvniaer  and  defender  agreed  tu  live  separate,  until 
the  said  agreement  should  be  annulled  by  the  mntoal 
consent  of  both  parties ;— that  tlie  parsucr  became 
bound  to  pay  to  the  defender's  said  brothers,  for  her 
behoof,  during  the  subsistence  of  the  faid  agreement, 
the  sum  of  £IU10  per  annnm,  declaring,  that  the  pur- 
sner  should  be  entitled  to  retention,  out  of  said  an- 
nuity, of  any  debts  contracted  by  the  defender  whieU 
he  mieht  be  obliged  to  pnv  ;  and  that  if,   in  any  one 

J  ear,  ne  should  be  compelled  (o  pay  debts  contracted 
y  her  exceeding  £1010,  then  the  eovanants  thereby 
undertaken  by  liim  shonld  be  void.  Un  6th  February 
1819,  the  following  letter,  dated  from  London,  waa 
addressed  by  the  pursuer  to  the  defender'i  Mkid  bro< 
then: 

No.  XXX. 


-.ijiiizec  by 


Gooi^le 
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H«» 


"  M(  LoSDAVD  Siar— Aliboogh  I  Iln^  otnected  to  h«v« 
mj  cUiueB  iDwrted'  In  the  articlM  of  trpAratwii  bettreen  Lady 
Warrender  *nd  nytelf,  which  ihould. contain  a  pennw^OB  fron. 
na  to  her  to  go  and  reaidc  where'  »he  pletaea,  or  which 
•boidd  pKchiie  me  from  lofaig  her  in  th«  Bccledaalieal  Comt 
for  raalitadoa  of  eonjogal  ritca,  I  hereby  pMg»  mrMlf  ikM 
LuAf  Wurea^aball  be  tt-Ubertr,  doHnf  oar  aepMaOoD,  to  go 
aad  re«id«  where  ibe  pleksei,  and  thai  I  wil]  4uit  fnitilule  any 
auit  agai'Mt  her,  for  the  purpoie  aboVe  raeolioaed. — I  am,  injr 
Iionl  and  Sir,  yonr  faithful  bumble  aerrant, 

(^ned>'        O.  VABBBnm." 

Id  tha  M<e  for  Uie  pnmur  lie  plwdad — L  The 
iacU  itated  in  the  ummons  e•Ubli■l^  and  the  defen- 
der lunst  be  held  to  hare  admitted,  not  merely  that, 
thepiimer  has  acqaired  a  legal  demidla  "in  Saatland 
hy  a  reiidence  ef  forty  dayi,  lo  as  to  entitle  him  to 
inaiit  in  thia  action,  but  that  Scotland  haa  beea.hia 
actual  domicile  from  the  period  of  l)ii  marriage  till 
the  present  time.  This  bein^  the  oaae,  it  follow*, that 
ai  the  domicile  of  .the  hoabaiid  i*  the  domicile  of  the 
wife,  the  preient  action  i*  competently  iniititnted  in 
the  Scotch  Conrt  againit  the  defender,  altbong-h  her 
preaent  residence  ia  in  a  foreign  caantry.  The  exia- 
tence  of  a  contract  of  separation  makes  no  differenoe. 
The  defender  still  retains  the  legal  rights  and  benefits 
belonging  to  her  as  a  married  woman,  and  cannot, 
therefore,  be  held  reliered  from,  liability  tg  answer 
in  thej^runr  of  her  huabaiid.  Nothing  short  of  a  se- 
paration a  vinculo  matriinaaii  conld  OBTa  this  affect. 
The  argument  of  the  defender  wonld  gp  to  this,  that 
tiie  paraner  conld  net  eren  obtain  redreas  by  a  bill 
of  ^vorce. in  Parliament,  bnt  must  seek  redress  from 
the  Courts  of  that  country  in  which  she  happened  to 
be  resident,  and  the  jurisdiction  of  which  she  might 
easily  manage  to  oTade.  Besides,  although  marriage 
articieb  were  executed  in  the  English  fonui  an  anff- 
nuptial  contract  (foUowed  by  infeftmetlt)  was,  riptul 
H  lemel,  execated  in  the  Scotch  form,  securing  to  the 
defender  a  jointure  of  £lOOO  per  annum,  over  the 
pursuer's  heritable  etUtea  in  Scotland,  so  that  the 
marriage  was  essentially  a  Sootch  contract,  and  the 
defender,  by  entering  into  it,  submitted  herself  to  the 
jnrisdictron  of  !tbe,Scotch  Courts,  so  long  as  the-mar-. 
-  riage'  shonid  not  be  entirely  disiolved.j-II.  As  ibe 
deiender  has  been  eited  to  apoear,  both  ediotally  and 
personally,  the  citation  is  nnoojectionabie.  The  rales 
applicable  to  dominile  and  citation  are  quite  distincL 
The  defender  fell  to  be  eited  in  the  same  way  with 
any  domiciled  Scotchman  who  has  been  absent' for 
more  than  forty  days. — III.  Whatever  may  be  the 
notions  prerailing  in  England,  it  is  now  the  settled 
law  of  Scotland,  by  a  long  series  of  decisions,  that 
effect  will  not  be  given  in  the  Scutch  Courts  to  the 
supposed  indissolnbilitY  of  an  English  marriage,  and 
that  the  eelebration  of  a  marriage  in  England,  even 
between  English  parties,  will  not  afford  a  defence 
agMnat  an  action  for  divoree  brought  in  the  Scotch 
Courts.  In  the  present  case,  the  pursuer  was  a  do- 
miciled Scotchman  at  the  date  of  bis  mHrriage,~^e 
has  continued  *o  ever  since ;  and  the  marriage  is  to 
he  regarded  in  the  light  of  a  Scotch  contract.  It  is 
of  no  conseqnance  that  the  acU  of  infidelity  libelled 
on  are  set  f»Tth  as  committed  in  a  foreign  country. 
1'he  soundness  of  the  English  case  of  Lolly,  as  to  the 
indissolubility  of  an  English  marriage,  has  been  doubt- 


ad  by'Lord  EldoD, and  Inubeea ianriaUy disregutl- 
ed  in  iba  Scdub  CourEa.  .  -  '    .       .      '-' 

Tb«  defiinder  pleaded— I.  Tbe  deTaodsr  not  b«i^' 
resident  within  tbe  jnrisdictien  of  the  Conrtt  it  is  io' 
competent  to  insist  against  ber  in  any  action  deolar»- 
torv  ofjier  pergonal  ttatm.  Actor  ttyuitur  Jbrun  rti 
is  tne  wqjl  linijwH  general  rule-  of  law ;  and  this  rule 
admits  of  no  exception  when  the  acti<ni  ia  of  a  porely 
personal  o^  declaratorr  nature.  It  ia  true  that  tb« 
general  rale  is,  that  the  domicile  of  tbe  hDsband  is 
the  domicile  of  the  wife.  But  this  rale  is  founded  oa 
the  principle,  that  it  is  the  dvtu  of  the  wife  to  reside 
with  the busband,.whii:h  principle  does  not  hold  where 
the  parties  are  separated  either  by  volnntary  agree- 
ment, or  by  the  sentence  of  a  Judge.  The  contract 
of  separation  bears  to  be  irrerocable,  except  by  tke 
consent  of  botb  parties;  and  as  it  was  entered  into  in 
.England,  its  effeot^an  only  be  judged  of  by  the  Eng- 
lish law;  The  inconrenieoce  to  a  nu^and,  in  seeking 
his  remedy  in  thb^/brum  of  the  wife,  is  ho  greater  than 
that  of  a  wife  being  obliged  to  seek  her  remedy  in 
any  foremi  country  to  which  ber  bosbaod  may  re- 
more.  Besides,  the  pnrsuer  might  apply  to  Parlia- 
ment, whose  power  to  legislate  on  the  rights  of  two 
natural  bom  subjects  cannot  be  doubted. — II.  Sop- 
posing  the  Court  to  gire  effect  to  tbe  legal  fiction, 
that  tbe  domicile  of  the  husband  is  the  domicile  of  the 
wife,  the  defender  ought  to  b^ve  been  cited,  by  loar- 
iag  a  copy  of  the  summons  for  her  at  her  hoshand'e 
residence. — III.  Eren  tf  the  defender  were  subject  to 
the  jurisdiction  of  a  Scotch  Cuiirt,  it  !s  ineompetent 
for  that  Court  to  dissolve  a  marriage  .contracted,  in 
England  witii  an  English  partv,  and  celebrated  accord- 
ing to  tbe  ritea  of  the  English  Church.  In  all  tbe 
8ml^  ewee  which  hare  httfaerto  been  determined, 
Scotland  was  tbe  iMut  Midi ;  and  th»  titles  of  the 
decision!  beari  that  English  marriages  mar  he  dia- 
solrad  in  Scotland  for  "  adultery  comntitat  tAr/v."  In 
the  present  ease,  all  the  acU  of  adoltery  are  >UM|ed 
to  mre  been  committed  in  a  foreign  country.  The 
English  Coiirts  invariably  hold  an  English  marHage 
to  be  indissolable.  Lollrbsd  been  married  in  E«g- 
]aqdt-^i|i.  marriage  bad  Iwen  dissolved  by  a  decr^  of 
the  Commissary  Conrt  of  Scotland,  and  he  had'  coh- 
traeted  a  second  marriage  in  England.  He  was  there- 
npon  tried  for  bigamy, — was  coavicled,  and  sentenced 
to  transportation  for  seven  years,  and  the  sentence 
was  affirmed  by  tbe  twelve  Judges  of  England.  TIm 
opinion  of  the  twelve  Judges  baa  been  followed  in  the 
.later  easM  of  Beasly,  l^d  June  1B3I,  and  M'Carthy 
V.  Da  Caix,  tbe  last  of  wbicb  was  decided  by  the  Lord 
Chancellor  at  Lincoln's  Inn  Hall,  9th  Ma^  18SI,  and 
in  wbiuh  his  Lordship  held,  that  a  Danish  divoroo 
oonid  not  dissolre  an  English  marriage  contraeted  by 
■a  Dane. 

Tbe  Lord  Ordinary  reported  tbe  reriaed  oaaaa  to 
tbe  Conrt.    At  advising. 

Lord  BalgrMf  said,  there  are  a  namber  of  points  diKnatd  h 
these  papera.  and  on  all  of  them  I  have  farmed  a  clear  opialoa. 
Tbe  fijrsi  important  point  relatea  to  the  domicile  of  Sir  Geoija 
Warrender,  wfaicb  I  conaider  u  being  s  Srolcb  domidle.  I  iure 
not  the  amalleat  doubt  of  It )  and  if  it  be  to,  I  have  ai  little  deubt 
that  Scotland  la  to  be  held  the  domicile  of  hi*  vrik.  Tbe  ont^ 
thing  I  had  the  lesat  doubt  abaal,  was  as  to  tbe  effect  of  tbe  eon- 
tiBct  of  Rpatatioo,  and  relalive  latter  of  Febmaiy  19S9;  bat 
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T«B  aeorrmn  Jtmiffr. 


J  WMoeMioMblr 
«.     Here  the  dOr 


B  gImf  OB  tk>t  point  kUb 
£.nW  GOfin,— lamencirelrofthanmopiBiaa.  Ibannit 
the  tee*C  doabc  of  the  jvriwlicli«a.heiv.  It  ■■  no  doubt  ■  general 
rule,  offtr  ttqtiiivr  Jiruni  rei,  bat  it  ia  ta  equally  RcaeiM  rale,' 
tbat  tbe  domicile  of  the  baibaal  ii  the  donidle  of  li*  wife.  If 
the  atnBcnt  oD  the  Mhar  Mde  wwe  good,  there  newr  co^  bft 
«n  MtMH  of  adbenMei  ia  t^dt  cuw^Manccs,  «t  fU,  m  the  jqfif- 
dielioa  woald  ba  iadrojti  'b]r  tbi*  v«rf  act  of  noo-adbvenee 
wUeh  nodered  tbe  aeOon  Deeeaawy.  ■  Tht  wife  baa  onlv-  to  gf 
tieyand  tbe  eeantij,  and  tbe  remedr  i*  at  an  end.  Aa  to  tbe  ooo- 
tnet  of  teparation,  the  deed  whieb  is  ao  cmlled  ia  trqly  merely 
a  ooBtnet  fiw  providing  a  aetMin  anmiity  to  Lady  WfitrtnAn, , 
Tbe  aepaialiM  )«  «greed  on  tv  « laparate  letter.  But  Ibia  agrat- 
■nent  watdentiy  revooaUe.  JLi  to  tbe  lodiaMl utility  of  tfie 
mairiue,  ther  appear  to  boil  in  BngUod  the  very  contrary-  of 
what  1  do.  '  I  have  an  opinion  of  Bfowa,  Mtd*  I  will  nuver  gi*e 
it  up.  It  ia  aaid  to  be  the  Uw  of  Ei^land,  tbat  marriage  ia 
indiasolable.  Tbey  aiayaa  well  peaa  a  taw  declaring  aJI  ^ril 
conLracta  entered  into  in  .{iDglaad  to  be  indiaaoliAle.  SufipaK 
they  were  to  paaa  a  lax  dedmng  all  banking  companiea  indii- 
aoluUe.  would  we  be  boaad  to  give  eSMt  to  tbat  here  ?  Would 
we  not,  on  [he  contrary,  judge  of  tbe  matter  V  o*'  <>*■>  l** ' 
Tbbt  bowever  ia  not  tbe  ^ ueatJon  which  orauri  bare,  wbich  baa 
beenalieady  repeatedly  deoided.  We  mvat  dEtermiaa  tbia  cue. 
■a  we  have  done  otbelf  befoMi  and  will  continue  to  do.. 

Lord  PnudaU. — I  entirely  agr^e.  The  only  doute  I  ud 
WBS,  ■■  CO  whether,  M  the  cantnqlorKpantiorrwai  aubaiating,' 
there  ahoald  not  hare  been  perianal  intimation  to  tbe. lady.  But 
it  appenra  tb^t  4here'  baa  been.auch  intlnution.  .It  nigtlt  bare 
been  more  fonnal  bad  Sir  Oeorga  fintrsni^  tba  oontraot  of 
•epaiatioB  before  bainging  bia  action ;  but  I  bold  (fa^  eseeutioit 
«>f  .Ibe  anmmona  to  be.  itaetf  a  ie*a<^aa.  Aa  to  (he  )a>  of 
England,  that  marriage  ia  indiiaoliible,  I  n«ver  conld  undaratand 
on  wW  tbat  alleged  law  i>  founded.  I  think,  with  great  deference 
to  tbe  twelve  Judge*,  that  tbey  have  never  known  properly  what 
tfaelawofBaglandon  tbia  aahjeel  ia.  Itieno  doubt  true  tbat 
tba  Cbriatian  religion  ia  fact  aad  pareel  of  the  common  law  of 
England.  ButtheChriatiaareligionofEivlandwaa  originally  not 
tbe  Piata{titt,  biit  the  CaCbolic  religion.  By  that  relii^ion,  inir. 
rJBge  WW  aaacrament,  and  could  not  be'diasplved.  'Thegcdma 
tbe  Eteformatiofi^od  tbe  establishment  of  tbe  PrOtcarBOtmigion', 
wbCefa  declared  aanriage  to  be  a  civil  contract  merelf ;  and  It 
followod  aa  a  matter  of  eoune.  tbat,  like  every  other  civil  con- 
Cnet,  it  might  be  diiaolved.  But  the  miifoitune  wat,  tbat  at 
tb*  ReformatioD,  tbey  ipade  no  dtange  in  tbe  juHidiction  of  tbe 
filabopa,  wboae  po'wen  extended  only  to  actlona  irf  adherence, 
■liaMnti'iK-,aiid  not  to  the  diaaolmionof.BaarTi^ea,  which,  ia 
Catholic  dmia,  belonged  «nly  to  tbe  Pupa.  Acaordingly,  for 
about  OM  hondred  yeara,  tbcte  waa  no  turb  thing  knoitn  aa  a 
divorce  in  England.  Until  the  Oujce  of  Norfulk'i  caae,  no  appli- 
cation w«*  made  to  Parliament.  In  Sn>ltand,  on  the  other 
band,  at  tbe  Eeformalion,  we  did  awny  whh  tbe  jnriidietion  of 
tbe  hiabopa  akogelber,  and  ettaUiahed  a  new  CoMtatorial  Court, 
ta  wbieb  joriadietian,  in  all  ^ueatioua  of  divorea,  waa  given.  I 
wiab  Ibe  EMhab  Jadgea  woald  conaider  tbi«  pmnt— whether 
ibey  did  not  hold  ma.mage  to  be  diuolable.  by  going  to  Parlia- 
ment tadiaaolve  it?  If,  aa  they  say,  a  purty  ia  held,  by  entering 
into  marriage,  to  have  r(nounc^ed  all  right  lo  diaaolve  tbe  eontract 
oa  the  ground  of  adultery.  I  should  like  to  know  what  rigbi  Par- 
liameat  had  to  interfere.  Tbat  ia  a  nattat  fef  lbs  twelve  Judgci 
of  Bngland  to  conaider. 

Lord  UaektHut. — I  conenr  in  the  opiniona  which  have  been 
delivered.  I  have  no  doubt  of  the  junadiction,  and  that  tbe  do- 
Biicile  of  the  wife  followa  that  of  the  huiband.  The  question 
of  divorce,  in  tome  degree,  coneema  the  right*  oF  other  in- 
dividoala  in  tbia  country,  aa  weU  aa  tba  party  bimaelf ;  od  it  it 
■oat  fittbig  and  expadiMt  tbat  be  abould  have  tbe  power  to  bring 
tb  action  bera.  Tbia  expediency  ia  particularly  teen  In  con- 
•idarifv  the  eaae  of  aa  action  of  a^heriHtee.     Tbe  rety  act  cotn- 


about  the  cfleet  of  the  eontrapt  of  ac 


I  to  tbe  p<Hnt  taiaed 
onirapt  of  a«p*cation,and  aalo  ibedia- 
Wrian.    I  d^  not  lake  opoo  mt  to 

_   ,.„._ , _  .ha  EngUah  Judge*  u  to  their  own  Uw, 

.whatewr  nMHiUttn  opisiQua  I  mtlj  bare  on  tbat  eutgect.  I 
-will  .bald  tM  CBiB  in  be  the  anne  aa  if  tbe  Parliament  of  Eng. 
land  had  pMw4«  8n(«te,ematiog  that  a  marriage  contracted  in 


fogtand  aho^  BPt  be  dieMlaUe  by  any  Court  on  earth. 
1  look  ta  tb«  law  of  Soodaud,  and  I  find  that  bv  tl 
ri4gatwb«ranrcoaliatfted,nuybadiaa«lved.  The 


Then 
i  that  bv  that  law  a  nw- 


1  look  ta  tb«  law  of  Soodaud,  w 
rittat  wberanrconliaeted,  nuyl - 

tomeLannaa  •  &wteb.c«MraBt,  when  iti  effect  cotnea  to  be  tried 
in  Scotland.  I  take  tbe  eaaa  here,  ^ain.  aa  if  there  were  a 
Soottb  iVct  10  tbia  effect.  Here,  th^n,  there  ia  a  coqJliclJofaginM 
just  aa  eoatpleie  m  can  be  imagined.  Onp  man  baa  *nflere4 
ciiminaUv  Inr  tbecnntietion.  LoU^wbose  nurriage  waa  dlaaol- 
vad  by  the  Sooteh  Coott,  wa*  tried  for  bigamy  on  tidweouent- 
ly  manying  in  EngUdd.-and^entencnd  to  be  baoiahed.  A  man 
may  tb^a  |«  legally  divorced  in  one  end  of  the  ialand,  and  tried 
criminally  for  adultery  ofblgamy  in  the  other.  I  cannot  help 
that  It  ariae*  fro^  tbe  confiiction  of  tbe  laira.  lam  of  opinion. 
In  comipon  wkb.mbat  of  mankind, 'ezeejlt'Engliah  lawyer*, 
that  tbe  'EngUab  bw  is  wrong.  Bat  h«  ibia  a*  it  may,  1  can 
luve  Qo  doubt  which  law  i«  to  guide  nic  If  there  be  a  confiie- 
tioa  betwain  the  Eng]i«b  taw  and  nuia.  We  must  take,  our  dwn. 
.  i  ooTifieive  there  is' not  a  Profeataot  «Ute  iA  Europe  but  would 
do  the  ^me.  .  Take  the  cue  of  the  Dana  (Tuile)  which  vna 
the  la»t  caM  decided  by  the  Lord  Chancellor.  I  take  for  gimnled 
that  ill  Denmark,  although  ibey  allow  stronger  broad  cloth  to  bo 
imparted  from  Englanii,  they  wauld  notallow  stronger marriagea 
to.  bo  imported  fnub  England.  Here- we  are  under  one  goveiq- 
nent,  tbaqgh  with  di^erent  l4wa.  There  is  no-remedy  in  Deq< 
.marlf,  as  there  i*  no  common  power  over  both  the  counlriea, 
oxcept,  indeed,  pne.trhich  ii  slow,  but  sure,  ni.  the  power  of 
Teaaon.  We  bowever, lire  under  one  common  legislature,  and 
they  m«j  remedy  the  evil  aa  *oon  aa  ib^  dooae.  lo  tbe  mean- 
time, whatever  consequancea  may  result  &1IS)  tba  judgUMn^  wa 
«ao  only  foUow  the'kw  of  Bootlnnd. 

Hie  Court  repelled  tfaf  prelisniimry  dsfsnees,  and 
revitted  to  tke  Lord  Ordio&ry  to  proceed  &rtber  In 
tbe  eaoae. 

Purauer^  Authoiitie*. — (I.)  ff.  Lib.  10,tlt.  39,sec.'9.  Voeb 
Lib.  23,  tit.'  2,  aec.  40,  and  Ltb.  5,  tit.  I,  tec  10).  Stair,  I:  4, 
D.  .Frandi  e.  -Pilcher,  ISifa  June  IBOQ;  M.  mm  For.  QompL 
App.  Ooaaon  B.'Blake.  Sih  July  18ES.  Gbe>t(7  r.  Doncsal. 
1622;  Adam-B  Conaiat.  Bep.,  VoL  L  n.  IS.'Huber  da  CooAIc. 
Lig.'  sec  10.     Roper  on  Husband  and  WiEe,  Vol.  IL  p.  V~ 


299.  MarabatI  v.  Button;  B  Dunford  and  Eut,  M3.  (2.)' 
AetgC  Sedeniat,  I4th  December  180^,  *e«.  1.  'Stat  6,  Geo. 
IV.  n.  ISO,  B«:.  58.  (&)  Peraoaon'a  Conaiat.  Law,  pp^  SO,  93, 
and  43,  Pirin  o.  Lunan,  lUth  Ateuat  17B6.  French  p.  Pllcher, 
ui  nips.  Blount  V.  Blount,  1601,  per  Lord  Eldon  in  Boa*  9, 
Hose,  House  of  Lords,  16th  July  ISSa  Oldaket  v.  Ooldney, 
Smh  FebruHiy  1834. 

Defendrr'sAuthoritiei.— Pediev.  Chant;  1  Wilson  and  Sbaw^ 
p.  1718.  Lindaayv.Tovey,  House  of  Lord*,  aOth  January  1807; 
F.a,and  I  Dow,  138.  (3.)  Lavett,  lat  June  1816;  F.  C 
Basely  o.  Beiely.  23d  June  1831-3;  Haggard's  ConaUt.  Rep. 
33a.  ll'Carthy  v.  De  Caix,  decided  by  Lord  Chancellor  at 
Lincoln-a  Inn  Hatl,  gth  Hay  1S3I. 

Fine  Diviaion.— Lord  Ordinary,  FullertMi— ^d.  Dean  of 
Faculty  (Hope)  and  Adam  Anderson;  John  Murray,  S.S.C, 
Agent  — ^b.  Skene  and  Keay ;  .£oeaa  Macbean,  W.S.. 
Agent— Mr  Bell,  aerk [O.D.I 


Wth  June  1834. 
Ne.  898. — John  Dbhpstbr  &  Hahoatobt,  Vunuert, 

D.  Wallacs,  Huhtsr  k  Company,  D'ftitdtTi. 

Prpceaa— Expense*— Jury  Trial— CltrciiaufaaMf  la  wUct  M* 

Caxrf,  oppm^  ^Mt  ■lldilar's  rarpor^  disallMNd  agnfMl  Ik 
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leMingparlgin  ajurflrial — /.  TIttewpentiBftonniltmgCimiitl 
at  III  Ike  jiraprittg  ofdming  Ike  rtconl,  afUr  nuoiufiiM  kad  btett 
node  preparalorg  to  tloiakg. — //.  Tkt  addiliimal  txptim  CBUMid 
iSr  (aim;  in  one  rouhir/  an  Ik*  daatk  of  aiatkar.—III.  Jddt- 
liayalfitt  paid  la  ika  coitntel  ajter  Ika  trial,  in  eimieqtifiee  of 
ill  Un^lk.—iy.  The  feei  paid  to  eavaiel  ftr  aUMdiag  al  ame- 
liim  for  a  nets  Irial,  hefort  a  mlt  tMi  grantid  le  ikom  emu. — 
r.    Tie  proparlion  effeirmg  lo  the  jmtt  of  tht  ttceounU  ditei- 

loived  ef  Ike  er/ieiue  afmalring  car  Ikeie  atcounli FI.    The 

tkargei  by  coanliy  Bgentifir  buniuii  not  properly  belonging  to 

Ikem  la  perform VIl.  The  erpeme  of  bringtiig  ater  a  wiMen 

/ran  Jmtrica  long  before  Ike  coic  ni  preportdfar  trial,  and 
trho  leal  uUinaiel]/  eiamintd  on  commiaioTt. 

The  porBuer,  r  morchant  in  Halif&x,  obtktoed  tlia 
reriliut  of  &  jurv  ag«uiit  the  defender*,  for  certain 
■nmi  oF  principid  and  intereit.  and  for  £1000  of  da- 
mn^RH.  A  new  trial  baring  been  mored  for,  on  the 
f^round  that  the  damages  wereexceMi re,  a  compromise 
was  maHf,  by  which  the  puraaer  agreed  to  accept  of 
£5J0  uf  damag^i,  and  tli«  expenaea  of  proceaa.  The 
poraopr'a  agent'a  accaanta  amoonted  aa  followa ; — 
The  edinbunth  agent'i  account  to  £609,  16a.  Sd^ 
from  which  the  auditor  taxed  off  £2IS,  14a.  Tlie 
Glaagow  agent'a  account  to  4*466,  18a.,  from  which 
the  auditor  taxed  off  £36B,  1  la.  The  Greenock  agent'a 
account  to  £78,  15.  1.,  from  which  there  waa  taxed 
off  £30,  4.  6.  An  account  for  taking  proofs  on  com- 
miaston  in  America,  £41,  15a.,  which  was  allowed; 
and  an  account,  (aid  to  have  been  paid  toa  Mr  Morse, 
for  coming  from  America,  and  rematning  in  this  coun- 
try to  give  eridonce,  £149,  which  waa  totally  diaal- 
lowed.  The  total  expenteatbas  amoonlingto  £1346, 
4s.  4d.,  from  which  there  waa  taxed  off  £76  L,  19.  4., 
leaving  £384,  5a.  allowed  againat  the  defenders.  The 
auditor  reaerved  for  consideration  of  the  Coart  whe- 
ther the  espensei  of  a  third  counael  at  the  trial  ou^t 
to  be  allowed. 

The  pursuer  objected  to  the  auditor's  report,  Itt, 
That  he  bad.struckoff  £59,8.  6.  of  feea  dona ,/Se&  paid 
to  Gounael,  and  relative  agency  charges  incurred  in 
the  preparation  and  trial  of  the  cause.  Aoawered — 
Theae  feea,  however  proper  to  have  been  paid  by  the 
pnrauer,Gannot-form  a  proper  charge  between  party 
and  party.  They  conaiat  of  (1.)  Feea  paid  at  the  sug- 
geation  of  the  Glaagow  agent,  for  eonaultatiuna  aa'  to 
the  propriety  uf  doaing  the  record,  ajier  ariaandum 
had  oeen  made  preparatory  to  closing.  (2.)  Fee  to 
Mr  Monteath,  to  make  himself  acquainted  with  the 
oaae,  into  which  be  was  taken  on  the  death  of  Mr 
Brown,  which  the  auditor  thought  very  proper  to  be 
paid,  but  that  it  ought  not  to  fall  on  the  opposite 
party.  (3.)  Fee  for  consultation  aa  to  making  aidmia- 
■iona  auggeated  by  the  defenders'  agent,  and  which 
the  pursuer's  agent  waa  told  by  his  counsel  he  ought 
at  unee  to  agree  to.  (4.)  AddUJonal  fees  of  £7,  7k., 
£5,  5a.,  and  £3,  Sa.  sent  to  the  Lord  Advocate, 
Mr  Skene  and  Mr  M'Neill,  after  the  trial,  on  account 
of  its  length,  which  the  auditor  thonght  very  proper 
to  be  paid,  but  that  it  would  be  peuimt  exempli  to  al- 
low them  against  the  losing  party.  (5.)  Fees  paid  to 
counsel  for  attending  at  the  motion  for  a  new  trial, 
before  a  rule  was  granted  to  show  cause,  which  the 
auditor  considered  not  chargeable  against  the  oppoaite 
parly,  whom  he  aubjected  in  the  fee  paid  for  the  reply, 
although  the  reply  was  rendered  uaaec«aaary  by  the 
vomprumiae. 


The  pursner's  tecond  objection  was  to  the  disallow- 
ance of  £5,  Ha.  from  tbe  chargea  for  copying  the  ae- 
coanta  of  expenses.  Answered — The  wliole  chsrget 
for  making  out  tbe  accounts  amounted  to  £i'i,  lit. 
Of  this  the  auditor  allowed  £17,  &s.  as  the  propor- 
tion effeiring  to  the  accounts  fur  which  the  defenders 
were  held  liable. 

The  pursuers  objected,  third,  that  the  auditor  had 
disallowed  £95,  19.  44.  of  travelling  expenses  and 
charges  due  to  tbe  Glaagow  agent  for  journeys  to 
Edinburgb  and  to  Greenock,  in  r^srd  to  the  caaan 
Answered — The  Glasgow  agent  ought  to  have  in- 
formed the  pursuer  that  an  Edinburgh  ^ent  alons 
could  conduct  his  case  before  the  Court  of  Seaaion. 
Instead  of  that,  the  Glasgow  agent  consulted  Mr  Ked- 
die  of  Glasgow — framed  a  summons — made  iRiHiDer- 
able  journeys  to  Edinburgh  to  attend  at  eonaollatioDS 
— tbe  framing  of  issues.  Sec,  whidi  it  belonged  to  the 
Edinburgh  agent  to  do,  and  also  journeys  tu  Green- 
ock to  attend  examinations  of  havers,  Ac,  whicb 
could  hare  been  done  by  the  agent  in  Greenock. 

The  pursuera  obJected,^aurfA,  to  the  disallowance 
of  £149,  being  the  amount  of  different  auros  paid  to 
Mr  Benjamin  Morse,  and  disbursed  by  bim,  for 
coming  to  this  country  in  December  IHH,  and  re- 
maining here  a  considerable  time,  with  the  view 
of  giving  evidence  on  tbe  trial,  and  then  retnrniog. 
Mr  Morse,  it  was  aajd,  was  a  neceasary  witneia, 
and  was  written  to  in  the  expectation  of  the  trial 
coming  on  in  spring  1832,  but  when  this  was  found 
not  to  be  the  case,  be  was  examined  on  eommissian  on 
27th  March  IS32,  and  allowed  to  retnrn.  Answered 
— It  is  not  admitted  that  Mr  Morse  came  to  this 
eoantry  on  purpose  to  attend  the  trial.  At  all  erenta, 
be  might  hare  been  examined  on  commission,  along 
with  tbe  other  witnesses  In  America.  Aad  supposing 
it  to  hare  been  proper  tu  bring  him  to  thi«  eoantry, 
it  was  done  prematurely,  aa  tbe  case  was  only  sent  to 
the  jury  roll  on  2lat  b'ebrnary  1832,  and  the  issaea 
were  not  adjusted  till  lat  February  1833, — tbe  pur- 
suers baring,  in  the  interral,  had  to  take  their  American 
proof  on  commission. 

The  Court  thought,  that  as  they  delegated  exteiN 
sire  powers  tu  the  auditor,  who  generally  did  hw 
duty  10  the  satinfaction  of  the  public,  it  would  not  be 
proper  to  interfere  with  his  report  in  a  case  like  diis^ 
unless  where  a  principle  was  inrolred :  That  a*  to  tbe 
fees  paid  for  coniultatioos  about  closing  tbe  record 
after  avizandum  had  been  made  with  the  consent  of 

1>arties,  it  was  impossible  to  charge  them  against  the 
uaing  party,  beiug  incurred  by  tlie  pursuers,  from  a 
doubt  as  to  whether  bis  own  act  was  not  premature: 
That  as  to  the  Glasgow  agent's  account,  it  bad  not 
been  shown  that  tbe  charges  struck  off  were  fur  tbe 
proper  duties  of  a  country  agent,  and  it  made  bo 
difference,  although  he  was  the  mandatory  of  the  pur- 
suer, as  no  mandatory  need  not  necessarily  be  an  agent: 
I'bat  aa  to  the  charges  for  Mr  Morse,  if  tbe  issue*  bad 
been  ready,  and  he  bad  been  brought  here,  and  then  tb« 
trial  bad  been  postponed  at  the  desire  of  the  opposite 
party,  the  pursuer  would  hare  been  entitled  to  tbe 
expense  of  bringing  and  keeping  him  here,  but  that 
tbe  delay  in  tbe  present  case  was  in  tbe  previaw  pre- 
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pftTBtion  of  tbe  e 


Ai  to  tbo  point  reMTTod  hj 


iMTd  PrrMenI  Mid,  tn  ■  long  tritl,  the  leading  couiimI  U  il- 
"•n  *np«lt«l  '"  "I'i'H  notei,  and  it  is  srarceijr  to  b«  expfct* 
fd  tbal  on«  other  counul  i*  to  eiamine  dl  tbe  witnniM,  mi 
Meni  to  sa  long  ■  care  without  intermiuion.  I  think  there 
ii  very  rontidenbU  doubt  whether  tbe  eipeniei  of  ■  third 
eoorHcl  oufthi  not  to  be  allowed. 

The  Court  reMlted  all  the  objectionB  to  the  audi* 
tor*a  report,  ana  disallowed  the  espenie  of  a  third 
eoanael. 

Fim  Diniion.— Jet.  Monteath  ;  Macmillan  and  Grant,  W.  S., 
Agenta.— ^ii.  Eeaj:  Howbtar  and  Hoirden,  W.S.,  Agenli. 
-ICD.]        _J^___ 

No.  S99. — Thomas  M'Leah,  Suspender  and  Defen- 
der, V.  John  Richard30)i,  Respondenl  and  Pur- 
tuer. 

Proof— Con petencf — Heritable  Righta— ffe/rf,  Itf,  Ineompetent 
IB  prove  *)r  parate  tttlinfiny,  thai  a  patli/  had  agreeil  U  Iht front 
rail  of  kii  luiglibaUT'i  kuu$e  ieing  adainctd  2}  or  ^  fort  ht. 
jwiut  id  pntioHM  line,  on  tht  puUic  tirttl,  an  emufilton  that  Ike 
mnur  of  Ike  watt  •kmiM  be  re-ndetf  or  iloptd  tff.  2d,  Tlial  Ike 
algeclioii  (o  ike  a^miuiiiliiy  of  parole  evidmee,  it  not  bamd  bg 
Mc^aittcttut  in  an  ittlerlocalor  leiidinf  tke  cue  Is  a  jurjf. 

In  a  procefsof  •uHpeniiionBnd  interdict,  at  M'Lean'i 
inctance  af(ain«t  Iticfaard«on,  the  followinif  iaane  came 
to  be  tried  hv  a  jury,  hefore  the  Lord  Prefident,  on 
28lh  December  I8S3: 

•*  It  be!  t^  admitted  that  Richirdaon,  the  punuer,and  M'Lean, 
the  defender,  are  proprietor*  at  ronliguous  propertiei  on  the 
north  tide  of  ihe  High  Street  of  Annan,  and  that,  in  the  eourae 
of  thejreur  1832.  the  purauer  w»  about  to  commence  building  a 
houae  on  hi*  latd  property,  and  to  advance  the  front  mil  of  the 
aame  from  about  2^  to  about  3^  feet  beyond  the  front  wall  of 
tbe  houie,  then  situated  on  that  properly  ;  Whether,  on  or  about 
the  2  tit  day  of  July  1832,  the  aaid  defender,  M'Lean,  consented 
or  ipeed  to  the  »aid  <vall  being  advaneed,  at  aforeMid,  provided 
the  comer  of  tbe  laid  wall  about  to  be  buUt  WM  rounded  or  ' 
aloped  off  next  to  the  defender'i  btniae  ?" 

Richardaon,  «rho  itood  pnraaer  at  the  trial,  having 
proposed  to  adduce  G.  D.  Rome,  Innd-Barvevor,  to 
prore  the  agreement,  it  was  ohjected  hjr  M'Lean, 
that  it  wai  not  competent  to  prove  the  issue  by  parole 
esidence,  inasmuch  as  it  appeared  from  the  admiasions 
pre6zfld  to  the  lasoe,  and  terms  of  the  issue  itself,  that 
the  qiipsiion  related  to  heritage ;  at  least,  that  it  did  not 
relate  tu  any  of  the  ordinary  known  contracts  or  agree- 
nsntt  which,  by  the  law  of  Scutland,  could  be  proved  by 
parole.  The  Lord  President,  however,  repelled  the  ob- 
jection, and  delivered  it  as  bis  opinion,  that  parole  evi- 
denca  was  admissible  to  prove  the  iaiiae ;  and  the 
evidence  being  admitted,  a  verdict  was  f'uund  in  favour 
oF  Richardson :  whereupon  M'Lean  presented  a  bill  o{ 
exceptions,  and  muved  fur  a  new  trial.  The  case  was 
heard  at  great  length,  and  the  whole  authorities  re- 
ferred to,  both  as  to  whether  narule  testimony  was 
admissible,  and  whether  the  ohjeetion  could  be  held 
to  have  been  passed  from,  by  M'Lean'*  allowing  the 
ea«e  to  be  sent  to  a  jury,  which  could  only  have  been 
done  upon  the  footing  that  such  evidence  was  compe- 
tent.    At  advising. 

Lord  Batgrag  said,  I  an  perfectly  ntinGed,  that  when  Lord 
Fnllerton  apppinled  the  caw  to  be  tried  by  Jury,  he  muat  have 
been  sitisfied  that  a  proof  fro  ul  dtjarewaicomiKtent;  sad  had 


It  not  been  for  the  ease  of  Crawford,  I  would  bare  held  that  the 
pai^  was  barred  from  dow  coming  forward  and  stating  ihia  ob- 
jection. On  looking  into  tbe  decisione,  mid  considering  the 
principles  of  law  applicable  to  heritable  righu,  1  am  afraid  this 
agreement  cannot  be  proved  pro  M  de  jure.  It  i*  not  properly 
a  question  of  property,  but  it  is  a  consequence  of  the  ri({hl  of 
property.  Neither  ia  It  a  question  of  niarcfaet,  which,  by  uni- 
versal uaage,  may  be  proved  by  parole,  and  which  usage,  I  hope. 
never  will  be  altered.  The  agreement  bere  ia  an  agreement  aa 
to  heritage;  and  I  am  afraid  it  cannot  competently  be,  proved  as 
propoied.  It  ji,  however,  a  sort  of  paelum  Uberalorium.  and 
therefore,  it  may  be  still  competent  to  prove  it  by  the  oath  of 
party,  though  I  do  not  think  it  can  be  proved  by  parole. 

Lord  GUliei. — I  ani  sorry  to  lay  I  muit  concur  in  tbe  opinion 
of  Lord  Balgray.  The  general  qaestion  is,  whether  an  agree, 
ment  aa  to  heritage  may  Iw  proved  by  parole.  I  conceive  that 
the  Lord  Ordinary,  in  remitting  Ihe  case  (o  a  jury,  did  virtually 
decide  that  parole  evidence  was  admissible.  Until  the  case  of 
Clark  B.  Calleniier,  1  believe  it  wai  generally  understood,  that 
if  parties  eoutented  to  allow  such  a  case  to  go  to  a  jury,  they 
virtually  agreed  to  a  proof  pro  ul  ile  )urt.  I'bst  ease,  however, 
rstber  strengthens  the  plea  against  the  defender ;  because,  after  a 
decision  Ending  that  no  remit  to  tbe  Jury  Coort  could  moke 
parole  testimony  competent,  It  waa  unpardonable  not  to  bring 
forward  Ihe  objection.  I  think  the  personal  exception  agaiiiBt 
the  defender  ii  very  strong,  but  it  weros  to  /be  held,  that  under 
no  circumstance*  whatever  eon  this  Court  allow  an  agreement 
as  CO  berirage  to  be  proved  by  parole. 

Lord  Uackentu. — I  Chink  two  views  may  be  taken  of  Chii 
case,  but  both  lead  to  the  aame  conclusion.  The  first  view  is, 
chat,  under  tbe  issue,  it  was  just  Co  be  conaidcred  whether  there 
waa  a  legal  agreement  or  not.  In  Chat  view,  there  could  be  no 
doubt  at  all,  as  no  legal  agreement  as  to  heritage  could  be  sub- 
stantiated by  parole  testimony.  The  second  view  ia,  whether 
the  fact,  that  the  parties  had  agreed,  was  to  be  taken  as  put  ia 
issue  in  reference  to  tbe  whole  averments  in  the  process?  It 
rstber  appeared  to  me  that  this  was  the  correct  view.  There 
might  have  been  an  agreement,  whether  written  or  oral,  or  of  any 
other  sort.  If  we  regard  the  question  in  this  light,  it  becomes 
necessary  to  look  at  tbe  process,  because,  I  can  conceive  the 
averments  to  have  been  of  such  a  nature,  a*  to  render  it  com- 

Cetent  to  ptove  them  by  parole.  If  ibe  agreement  had  been  «1- 
tged  Co  have  been  eonsciiuled  rtbvi  iptu  el  factii,  I  am  not  pre> 
pared  to  say  that  parole  testimony  might  not  have  been  admissible. 
On  looking  at  the  process,  however,  I  find  no  averments  of  a 
contract  rebui  i/iiii  el  facta.  It  is  merely  said  that  there  was  a 
rei  iHtervenlui  sufficient  to  prevent  the  parties  from  resifing.  I 
am  afraid  this  will  not  justify  parole  evidence.  Although  a 
parole  agreement  were  competent  (o  affect  herilage,  it  would  not 
follow  that  parole  proof  was  admisiihie  to  prove  it.  Tliis  majr 
be  seen  in  the  case  of  a  lease.  I  think  it  was  necessary  in  tbia 
case  to  have  proved  what  took  place,  either  by  writ  or  oath.  IE 
would  be  dangerous  to  lay  down  the  doctrine,  that  wherever  a 
rei  inleroenlui  is  alleged,  parole  evidence  of  tbe  agreement  ia  ad- 
missible. I  regret  having  come  to  this  opinion,  as  I  think  tbe 
Lord  Ordinary,  in  remitting  to  a  jury,  must  hsve  proceeded  on 
the  footing  that  evidence  pro  ut  dtjure  was  competent 

Lord  Preiiiltal I  cannot  say  1  am  altogether  convinced  by 

what  I  have  heard  from  your  Lordships.  Su  far  I  am  satiiQed 
that,  according  to  tbe  decision  of  Ihe  House  of  Lords,  the  party 
ia  not  precluded  from  staling  this  objecCion,  by  acquiescing  in 
Lord  Fullerton's  judgment.  On  this  subject,  however,  I  think 
we  must  have  some  rule,  and  tbal  such  points  must  be  deter- 
mined beforehand  in  the  Court  of  Session.  Your  Lordships  see 
what  difficulty  we  hsve  in  determining  thi*  point,  sitting  here,' 
after  all  the  pleadings  we  have  had,  and  yet  a  single  Judge  ia 
called  on  atlhe  trial,  vriihouc  deliberation,  to  decide  on  whalever 
question  may  arise.  This  must  be  remedied  ;  and  in  doing  so, 
one  advantage  which  we  have  over  the  English  Courts,  will  be 
foond  in  the  machinery  of  ihe  Onter-House.  If  T  had  con- 
sidered this  as  properly  a  question  affecting  heritage,  I  would 
hare  had  more  doubt.  But  this  quesCiou  did  not  affect  ene  pro- 
prietor more  than  another.  An  opposite  heritor,  or  any  other 
proprietor  in  cbe  village  of  Annan,  might  have  ohjected  as  well 
ss  the  defender.     Therefore,  I  looked  on  the  question  as  in 
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Iwd  •nrrcd  an  •gtMmcnt,  tnd  tbr  othn  luk  idBiftMl  It,  bol 
•tated,  Trn*,  I  agreed,  bat  the  condition  wat,  thai  yOA  vera  to 
bevel  c^  the  earner  of  the  booM.  Cmld  tUa  condition  not  han 
been  pmred  otbetwiae  tban  icriplo  vtl  jurantHtt  f  I  bare  no 
coneeption  of  tbat ;  ^t  tbU  qimrion  wonld  have  related  to  berv- 
lege  aa  waU  m  Ibe  other.  There  1*  no  general  rule  eadndfaf 
parole  endence  in  all  nnttera  aActing  heritage.  A  aMntlne 
for  pnichaifDg  heritable  property  b»j  be  proved  bj  parole.  The 
acraigbllng  of  OMTchea  it  another  inManee  i  for  there  Is  there  • 
living  and  taking  of  property.  Thecaaein  Fife,  wbieh  haa  baen 
referred  to,  ma  very  different.  Th«t  cue  rehted  to  a  aarioaa 
obligatioQ  of  relief.  The  allegatian  waa  not  of  a  apeeial  neet- 
iilg  for  aetUlng  the  nntter,  but  of  an  after.dinner  eumgaalKj>i. 
It  waa  perhapa  right  to  laj  there,  that  ao  ieriooi  a  contract, 
frfaich  might  ruin  a  maui'ahould  not  be  prorcd  bf  parole  teatl- 
UKtnj.  In  the  preteol  caaa,  I  bare  itUl  great  doate* ;  bat  aa 
foor  Lordahipa  are  ^reed,  the  qneatloD  now  ii,  what  b  to  be 

Dtan  efFbe*lif—A  new  trial  ihonM  not  ba  gnotad  till  thg 
defender  paft  eiqwtite*. 

Xeay,Jbr  itfmdtr. — We  are  not  aAing  for  a  vew  tri^  &  Ii 
the;  who  do  m,  to  inike  ont  the  alleged  agi^ntcnt. 

Dean  of  Facility. — Your  Lordihipa  have  powvr  to  diepoae  of 
tbe  bill  of  eaeeptloM  under  anf  conditions  jon  think  proper. 

Ltrd  Gtfin.— I  dn  not  know  whether  we  have  power  to  gi«a 
the  eipenae*  sgaiBatthedeAnder ;  but  I  am  dear  for  giving  then, 
If  we  can. 

The  Court  pronounced  thii  intarlocator : 

*■  The  Lords  biving  heard  eonaiel  for  the  partita  In  Mtpport 
of  the  bill  of  exceptions,  and  of  the  verdict  of  the  }ur^,  Sn^n 
tbebill  bf  enepdons;  set  aside  Aa  nrdiet,  aad  grant  a  new 
trial  in  tUt  bate." 

first  Divisioo. — ifet.  Dean  of  Pscaltf  (Hope)  and  Ivory ; 
Robert  Welsh,  S.8.C.,  Agent— ^ii.  Keay  atid  Whighamt 
WiUiam  Stewart,  W.S.,  Agent.— [G.jO.] 


Uf  Jul;/  IS$4. 
N».  UO^^ARL  or   Stair,   Puriaer,  v,  Eaki  or 

Stair's  Thubtbes,  Defenden. 
ProecM — lUtnit  to  Accountant — Heritable  Rights — Cfrcam- 
ttajKtt  in  iMch  a  Jxtrlg  liaviog  coHveyid  generalig  Ui  wAeb 
uHtnlaUtd  ettata  It  trutleii,  wAd  lalltrlif  claimed  orfaln  enalrt 
wAict  lies  And  allauKit  lit  htir.ef  irttait  to  poutti  Jar  tin  ytart 
— Tht  Ceurl,  in  remilling  to  alt  accminlanJ  bejan  Ihii  futuion 
inu  iltltrmined,  orrfaincd  Aim  lo  actpt  Jron  hit  report  tuck 
parti  <if  tht  tUalt  at  thi  ieir  of  entail  douU  caiUisKdiif  on 
Of  tutjallmg  under  lie  trutl. 

The  late  Eul  of  Stair,  who  died  on  lit  Jane  I6S1, 
Aniveyed  his  whole  moveable  ettatea,  and  bia  nnentail- 
ed  lands,  to  trasteec,  to  he  converted  into  money,  and 
laid  out  in  purchasing  lands  to  be  conveyed  to  his  heir 
of  entail,  nnder  the  fetters  gf  the  entail.  The  present 
ZiBrl,  M  heir  of  entail,  hroarht  an  action  against  the 
trustees,  to  account  to  him  for  the  annual  proceeds  of 
.tlie  estate  from  one  year  after  the  late  Earl's  death,  until 
the  funds  should  be  invested  in  terms  of  the  trust-deed. 
A  report  was  obtained  from  an  accountant,  to  which 
the  trnatees,  inter  alia,  objected,  that  it  did  not  take  any 
notice  of  various  beritares  conveyed  to  the  trustees, 
tuch  as  the  estate  of  Culu,  Ac.  On  6th  March  1834, 
(he  Lord  Ordinary  (Fullerton)  of  new  remitted  to  the 
aoconntant  to  reconsider  his  report  with  reference  to 
Ae  objections  lodged  thereto,  and  to  bring  it  dowo  to 
the  present  date.  Lord  Stair  reclaimed,  and  pleaded 
—That  the  trustees,  after  taking  the  opinion  of  senior 
WDnsel,  had  abandoned  the  estate  of  Cults,  which  had 
been  possetfed  by  the  puraner  as  part  of  the  mtailed 


eithth  fcr  ifx  jews,  Mid  that  tha  trvalee*  wen  am 
now  entitled  to  hare  a  remit  to  the  accountant,  with- 
ran  its'heing  prevional  j  delenMiaed  whether  the  estate 
of  Calls,  or  what  other  eatates  claimed  by  them  ath 
dtor  the  TltMe  denomination  of  "  various  heritages,* 
fell  under  the  trnst'deed.  Answered — The  aecuant- 
ant  can  report  in  two  views — one  according  to  the  al. 
legations  of  the  pursuer,  and  the  other  accordiog  to 
the  allegations  of  the  defender. 

Lvrd  Stttfrof. — Itii  verjcODnnoD,  iiiconqilleatedasea,teir' 
■ait  to  an  aeconntant  to  report  in  two  views. 

Lord  GiBiei. — Tbat  is  very  true ;  bat  suppose  a  pail;  is  la 
posseialon  of  a  landed  esrate  for  yesrs,  I  Ibihk,  befotv  remtlriit, 
and  obligjog  him. to  ei|>oae  all  bis  lacks  and  docamenta,  and  the 
ataie  cf  hit  printe  sBkirs,  jonr  Lordihip*  ibonld  decide  whethrr 
the  estate  falls  under  the  trait, — otherwiieone-half  of  tbercpirl 
m^  be  nscless.  The  accountant  can  r^iort  as  well  er  mtrt 
a.nir  this  point  is  decided,  as  before.  It  is  quite  common  to  do 
as  Lord  Balgrsy  njt.  in  questions  as  to  personal  Audi,  bat  I  i 
an  not  aware  tbat  it  is  ever  done  in  regaid  to  ao  heritable  esMe 
of  wWA  a  party  is  inpna»iiion  as  his  own. 

L»rd  FriiUeHt.—Tht  parties  have  tbeatsdvea  very  Ma^  to 
Uane  for  allowing  matters  to  get  in  this  state  of  confastoo. 

Lord  Jfodhrnslr.— I  am  Terr  onich  Inclined  to  adopt  Lord 
GKHses's  view  aa  so  Celts,  bat  itsscns  then  arealaadispalCBia 
ta  other  lawb. 

Deim  ^  FaemUf,  for  defewdeta.— Wa  will  agree  tbat  tbt  ae- 
countsnt  (ball  omit  every  thing  which  liord  Stoit  eoBdcsctads 
upon  as  not  Mling  nnder  the  trust 

The  imparl 
"  ReaUhe  intvloestor  redaimed  against,  and  nenit  to  the  b» 
conntant,.with  inatructioni  to  ordain  the  puraaer  to  lodge  ■  Dt- 
mite  with  him,  itslinE  ■pecificslly  wbatoftheUte  Bail  ofSlsirli 
property  does  not  fall  under  the  trust,  and  that  against  a  certiia 
short  day,  and  then  to  reconsider  his  report,  corTrct  what  is  de- 
feetire,  and  roroplete  it  to  this  period,  by  comprdieitdiog  d 
tbe  property  of  the  said  Earl  not  contained  in  the  sud  miniiK; 
Oraot  warrant  for  letters  of  diligence  kgsinst  hsver*,  St  tbe  In- 
stance of  both  or  either  of  the  parties,  for  recovery  of  lacb 
writs  and  evidents  as  the  scconntant  may  deera  necrssarr  to 
ennble  him  to  complete  bis  report ;  and  grant  eommisdon  to  him, 
and  also  to  the  Judge  Ordinary  within  whose  bounds  tbe  hirers 
may  be,  to  eximlne  tbcm,  and  receive  their  esbitrits;  Qiood 
tAra,  rttait  tbe  proeees  hack  to  the  IamiI  OntiDary,** 

First  Division— ^m.  H.  J.  Robeitson  t  Hat^enaie  k  Inots, 
W.  S. ,  Agents.— jfk.  Dean  of  Facultf  (  Hope)  t  JK 
W.S.,  Agent.— Mr  BcUand,  Clerk.— [Ci).] 


l«f  Jutg  1834. 

H«,  401^-AtnAiTDXR  Stbwabt's  Trcitkh,  AJvo- 
eaton,  o.  Arohisald  Cbai,mrrs,  RespoiukiU, 

Landlord  and  Tenant — Coanter-Clslme — Damages — .*  tennt 
having  entered  fo  a  Jarm  on  a  niittiwi  of  leaie,  wti'cA  ilipuUfd 
thai  a  nrtntn  mm  diomU  te  l»id  otu  amnmlfy  /er  diUag  md 
draining  during  the  Jlrtl  Jlet  feart,  tie  UnaM  Mng  kowd  M 
perfiim  the  carriagei,  and  to  pay  fiee  per  cnil.  iHtrruC  on  Eli 
KHu  erpendedi  and  tic  tenant,  Ihougi  he  paid  til  rent,  hoeing 
ditclaimed  the  mUBK,  on  the  ground  thai  it  had  teen  altered  tjr 
a  eerbal  bargain  with  tie  landlord  I  andalilignlltmkawlngfnnud, 
tehiei  lauedforjoar  yean,  wilen  the  wiUdre  vaefimid  ttWi«( ; 
vnd  fottr  yean  mere  kating  elapted  h^ere  the  tenant  CDHmrrril 
in  aiptting  a/ormal  leaie—HeU,  I.  That  the  landlord  hed  ia- 
tttrreH  no  liability  Jor  damaget  on  account  t^  the  want  of  the 
diking  and  draining  during  the  firil  /our  yroix — //.  That  in 
order  to  nipport  a  claim  of  damaget  for  tie  ivfae^uent  feur 
fart,  the  tenant  loai  bound  to  pnae  thai  hertpiired  peifiriiante 
by  the  landlord  of  kit  obUgalioKi. 

On  41h  August  181S,  Chalmers  addrened  tft  the 
late  Mr  Stewart  a  miiiire  letter  in  ths  following 


.yCOQt^lC 


■est.] 
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"  SiK, — I  lure  inipected  ths  fkrai  of  Amhatlij',  and  I  tee  it 
will  require  ■  lum  of  monej  to  be  laid  owt  on  ft  in  drulning  Mid 
diking,  BDd  Ibis  ongbt  to  be  done  under  the  ef e  of  ■  respectaUa 
person,  pho«en-by  the  proprietor  »nd  me,  «nd  I  think  this  sura 
cunnol  be  lesii  than  £50  yearly,  during  (he  Ent  fire  jenrs  ;  tnd 
beside*  (his,  I  think  tbe  tenant  ought  to  b*ve  the  advantage  of 
•  mutual  dike  betwiil  the  farm  and  the  property  of  BreUek. 
For  this  be^Bgdone,  I  irill  give  yoa  jESOO  Sterllog  of  rent,  and 
1  wiU'perforcD  the  carriage  of  stones  for  tbe  diking  aa  well  tb« 
inulual  dike  u  cross-dikei  and  drains;  and  I  will  further  pay 
interest  for  tbe  sum  tbe  proprietoi  lays  out  in  diking  and  drain. 

Hi*  offar  wm  accepted,  and  CbBlmen  entared  to 
tbe  Arm  at  M»rttninu  1813,  bnt  baring  refused  to 
subscribe  s  regaltr  lease,  and  diiputed  the  terini  of 
the  bargain,  which  he  allcKed  had  been  altered  hy  a  rer< 
bal  agreement  with  the  laiidlord,  a  litigatioii  eiisaed 
between  him  and  the  landlord,  which  laited  from 
shortly  after  tbe  term  of  entry  till  Z6th  February 
1817,  when  the  landlord,  on  a  reference  to  fail  Aath, 
having  depnned  negative  ai  to  the  agreement,  the 
Sheriff  decided  that  the  tenant  was  bound,  to  imple- 
ment the  missirei  and  appuinted  him  to  State  objec- 
tions to  the  draft  of  the  leaie  proposed  by  the  land- 
lord. The  procest  wa>  then  borrowed  up  by  the 
tenant,  aud  alloired  to  fall  asleep  till  the  end  of  lS21i, 
when  it  waa  wakened;  and  on  8th  Janaary  l823,  the 
Sheriff  ordered  the  draft  of  tbe  lease  to  be  adjusted 
and  executed  by  tbe  parties.  The  tenant,  boweirer, 
did  not  sign  it  tdl  23d  June  1826.  In  tbe  meantime, 
the  tenant  paid  the  full  stipalated  rent  up  to  I82S, 
when,  having  withheld  payment,  the  landlord  raised 
an  action  for  the  rent  then  due;  and  tbe  tenant,  abont 
the  same  time,  raised  an  action  againat  tbe  landlord 
for  damages,  on  account  of  the  draining  and  diking, 
stipulated  by  the  missive,  not  having  been  perforned. 
These  two  actions  were  conjoined  oy  the.  Sheriff  on  . 
loth  January  1823,  and  a  remit  waa  made  to  inspec-  ' 
tors  to  report  aa  to  the  manoer  ia  which  the  dikiqg 
and  draining  should  be  performed,  and  the  damage* 
which  the  tenant  bad  sustained  from  the  want  thei^of 
in  time  past.  Thereafter,  the  dikes  and  druns  were 
completed  at  sight  of  the  tnipecton,  who  were  ex- 
amined on  oath  before  the  Sheriff  as  to  the  damagea 
sustained  by  the  tenant.  The  tenant  averred,  that  he 
Iiad  all  along  required  the  landlord  to  implement  his 
vbligBtlon  as  to  diking  and  draining ;  but  this  the  land- 
lord denied,  averring,  on  the  contrary,  that  he  had 
been  at  all  times  ready  and  willing  to  do  so.  After 
varioDs  delays  and  proceedings,  the  following  inter'  . 
locator  and  note  wore  prononnced  by  the  Sheriff- 
Bubstitate  (Mr  Bnsband),  on  27th  April  1832  : 

"  Having  advised  tbe  dosed  record.  Finds  that  a  am  of 
£173,  IA.  si.  wn  eipended  by  the  proprietor  in  tbe  BWaniaT  uf 
ISM,  in  diMing  tb«  faiw  J  renews  tba  appoisCment  aontoined 
in  tbe  iai^onstoi  of  9th  December  1825,  u  to  tbe  dikes,  till 
tbe  23d  day  of  May  next  i  Finds  the  proprietor,  Mr  Stemrt, 
liable  to  Arehibatd  Chalmers,  (be  tenant,  in  £359,  B.  10^.  of 
damagei,  sostained  fay  him  through  Mr  Stewart's  Mlurt  in  the 
perfonnanee  of  tbe  obligations  incumbent  upon  bim,  in  refer- 
race  to  draining  and  diking  for  crop  and  year  1B25,  and  preced- 
ing*, for  which  deceroi,  with  intereat  of  (be  one-half  from 
Candlemas,  ani  of  the  other  half  from  Wbitaundav  1826,  and 
in  time  coming  till  payment,  and  for  tbe  expense  of  extract,  if 
not  paid  before  extract ;  reserving  the  expenses  of  process  for 
after  consideration. — Ifete. — It  Is  elear,  (ion  the  tacna  of  tbe 
missives  of  bii^n,  tliat  the  obligations  on  tbe  proprietor,  in 


--     jdralninf  and  dikii^,  was  eonridered  by  the  tenHil 

of  {trimary  importance,  and  that  in  effernig  tbe  rent  of  jESOO,  be 
depended  on  the  performance  (berecf,  to  tba  extent  of  an  expen. 
dftaire  of  not  less  than  £50  daring  each  or  tbe  first  Sre  years. 
The  reaaon  why  it  was  not  performed  appears  to  bava  been, 
tbac  tbe  tenant  dedlned  to  execute  •  regaW  tack.  From  tba 
proceeABgsdeIailed.it  is  evident  that  be  did  decline  doing  BO,  and 
nineh  mors  time  was  lost  in  compelling  bim  (o  do  lo  tban  there 
sboold  have  been.  But,  was  tbisajsaaoDSaffieieM  to  justify  the 
propriator  in  tbe  noa'perfeniMnee  of  bis  aaid  oUiguion  ?  Tbe 
ninlVes  of  baigain  bear  no  siKb  coBsiruetion.  It  vrai  not  a 
macB  which  bwred  bim  from  insisting  upon  the  payment  of 
rent,  and  tba  peHonnance  of  otber  stipulations  Incumbent  on 
the  tenant ;  but  unless  for  his  relying  on  (he  proprietor's  falfll- 
ment  of  the  said  obiigation,  tbe  tenant  would  have  given  no  such 
rent  as  that  which  he  offered,  and  irtiich  tbe  proprietor  exacted 
and  received.  It  is  but  just  and  reasonable,  thenEure,  that  tbe 
proprietor  should  suffer  tbe  loss, — in  other  words,  tliat  his  elaim 
of  rent  should  be  rastrieted,  so  long  aa  performance  waa  with- 
held, to  that  proportion  wblch  the  faun  wonld.bava  Ivoaght,  in- 
dependent al  the  benefit  to  the  tenant  ariang  from  tbe  aald  im. 
prbvenenls.''     . 

Ab  advocatioa  having  been  presented,  with  leave  of 
th«  Sheriff,  the  Lord  Ordinary  (Fullertou),  pro^ 
noaneed  this  interlocutor  atid  not« : 

"  lllk  March  1834.— The  Lord  Ordinary  liaving  bean]  par- 
.tlea'  procnratora,  and  considered  tbe  record  and  productions, 
finds,  that  ihe  respondent's  claim  for  dalnages  reslji  on  tbe  mis- 
sive of  leaae'of  tha4tfa  August  1813,  and  tbe  alleged  non-pet- 
foraunceby  tbe  landlord  of  the  f  bliBation  regarding  diking  and 
droning  contained  in  that  missive  -.  Finds,  that  tbe  nid  oiisaive 
contemplated  the  execution  of  a  regular  lease,  the  terms  of  which 
were  to  be  adjusted  by  Mc  BUir,  as  referee :  Finds  that  the 
respondent  entemf  into  possession  of  the  farm  at  Martinmss 
18l3t  but  thab  when  called  upon,  he  refused  to  enter  into  a 
regular  lease :  Finds,  that  in  an  action  brought  i^inst  him  be- 
fore the  Sheriff  of  Perthshire,  to  compel  him  to  enter  into  such 
lease  agreeably  to  the  missive,  he  averred  in  defence,  that  the 
missive  had  been  departed  from,  and  that  he  held  tbe  possesiion 
under  a  veitial  bargaiD  from  the  landlord :  Fbds  that  the  respon. 
itnt  having  Inade  reference  to  tbe  landlord's  oath  on  tbis  point,. 
Slid  the  landlord  having,  in  the  year  1817,  deponed  negative,  the 
SbsriK  on  tbe  SSth  df  February  1B17,  finally  determined  that 
the  reapondent  was  bound  to  implement  tbe  bargain  m  contained 
in  said  missive;  ^nde,  that  by  tbe  said  inlerloculor,  as  well  as 
^  a  subsequent  interlocutor  of  tbe  36th  of  Marcb  1817,  tbe 
Sheriff  appointed  the  respondent  to  state  objections  to  the 
draft  of  the  lease  proposed  by  tbe  landlord  :  Finds  chat  this 
order  was  not  obeyed,  but  that  tbe  process  was  borrowed  up  by 
tbe  respondent,  and  retained  by  bim  until  theyear  1829:  Finds, 
that  from  thevear  1817  to  the  year  IS22,  the  respondent  con* 
tinued  to  pay  Ihe  full  rent  stipulated  by  tbe  missive :  Finds, 
that  In  1623,  tbe  respondent,  having  refused  to  pay  his  rent, 
and  an  action  having  bean  raised  against  bim  for  it  by  the 
landlord,  ibe  respondent  raised  tbis  action  of  damages  ngidnse 
tbe  landlord,  od  tbe  ground  of  the  non-performanee  of  the  dik- 
ings  and  drainings  stipulated  in  tbe  missive  -.  Finds  that  various 
steps  of  procedure  took  place ;  and  that  in  the  course  of  (be 
said  action,  the  diking  and  draining  was  performed  by  Ihe  land- 
lord under  the  authority  of  the  Sheriff:  Finds  that,  in  (he  nr- 
cumslaaeas  above  detailed,  tbe  landlord  could  incur  no  liabiliiy 
for  damages  prior  to  tbe  year  1617,  in  respect  that,  until  (hut 
year,  the  respondent  disclaimed  tbe  missive  as  forming  hia  title 
of  possession :  Further  finds,  in  respect  of  tbe  terms  and  nature 
of  the  ohligatioo  in  question,  as  well  as  the  respondent's  delay 
in  adjusting  tbe  terms  of  tbe  lease,  that  the  respondent  is  bound, 
in  order  to  support  the  claim  of  damages  subsequently  to  ihe 

C«r  IB17,  to  prove  thst  be  actually  required  performance  by  the 
ndlord  of  the  foresaid  operations;  "Therefore  remits  the  case 
(o  tbe  Sheriff  of  Perthshire,  with  instructions  to  recal  tbe  inter- 
locutors complained  of,  and  to  allow  tbe  rcs|A)ndent  a  proof  of 
the  avumeni,  liwt  aubseqiiently  to  the  Sberiff^a  interlocutor  of 
the  9Bth  of  February  1S17,  ha  required  the  landlord  to  execute 
the  fbiesaid  opeiuiooa  ef  diUng  and  dnOung  tn  isnas  of  the 
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■Unlve,  and  alio  B  ptoof  of  tba  •noiiiit  of  danu^  ihu  niij  hare 
been  ioeviTcd  tw  the  landlgiid'i  delay  in  executing  Ihem  until 
the  year  ISWi  R^ither,  reaerfc*  the  luMtion  of  tlie  eapeiuet 
in  thig  Court,  and  ramiti  tlM  aane  ta  liadiipfwd  of  by  Uie  She- 
riff at  the  teniination  of  tbs  ^*u*e,  and  decBroa. 

"  tfaU. — Then  it  no  ground  for  holding  the  hftdlord  lialda 
Id  damagei  for  failing  Co  cKecuIe  the  jmprovemeoti  prior  to  the 
rear  1817,  ai,  until  the  queetion  nrasuttied  in  tbit  jrearbytbe 
landlani'i  oath,  the  responilent  denied  that  the  niiuive  formed 
his  title  of  posieasioni  and  contended  that  it  had  been  luper- 
teded  by  a  verbHl  bargain  :  From  that  period,  the  only  queation 
between  the  paniei  was  the  adjuitnient  of  the  predie  terma  of 
the  lease ;  and  ai  the  landlord  admilted  (hat,  io  any  view,  the 
lease  muiii  bave  contuined  the  stipuluion  aa  to  iinproyenienta, 
the  Lord  Ordinary  tbinki,  that  the  tenant's  delay  in  a4iuitin{ 
the  term*  of  the  lease  doe*  not  oeeeaaarilv  eielude  a  claim  of 
damagei.  But,  on  the  other  band,  he  thinks  that  the  obligation 
regarding  inproTementi  was  one  vfatch,  from  jca  nature,  could 
kardly  found  a  claim  of  damages  for  non-peifonnance,  until  a 
demand  for  performance  vai  made  by  the  tenant;  aa,in  tbe  Sat 
place,  tbe  tenast  wa»  bound  to  contribute  to  those  operations ; 
and,  secondly,  was  bound  to  pay  the  whole  inteicU  of  the 
landlord's  ontlay.  In  these  drcumiCsncee,  and  also  keeping  in 
View  the  tenant'i  delay  in  adjusting  the  terms  of  (he  lease,  and 
the  psyojeDt  of  his  rent  until  1822,  without  any  reseiyatioo,  ttie 
Lord  Ordinary  holds,  Ibst  the  mete  circumstance  of  the  non- 
execution  of  the  improvements  is  notof  itself  sufficient  to  found 
a  claim  of  damages,  and  that  the  tenant  ia  bound  to  prora  ibat  he 
required  performance." 

Tbe  advocator  reclBimBd  t 

Zord  Prtniieni. — The  draining  may  often  be  for  the  beneBt 
of  future  tenants  {  but  it  may  often  be  for  the  benefit  of  the  pre- 
sent tenant  only,  and  th^reforej  unless  the  landlord  be  ailed  on, 
he  cannot  be  expected  to  perform  it. 

Lord  Balgng. — It  is  no  uneomoion  cate  for  the  landlord  to 
engage  to  build  a  house,  and  the  tenant  to  drire  the  carriages. 
But  tbe  tenant  often  finds  it  more  convenient  not  to  have  the 
house  erected ;  and  if  so,  can  he  make  a  claim  on  bis  landlord 
for  the  want  uf  it  at  tbe  end  of  the  lease?  I'his  missive  was 
signed  on  4th  August  1813,  and  io  October  same  year,  tbe  tenant 
intimated  that  he  would  not  abide  by  tbe  bargain.  Can  we  pos- 
sibly uy,  in  ttiat  situation  of  mattcn,  tliatthe  landlord  was  bound 
Io  lay  out  all  this  money  7 

LonI  Gillit$. — 1  do  not  see  how  the  tenant  could  bave  ss^el 
the  landlord  to  make  the  dikes  and  draina,  as  he  disclaimed  tbe 
missive  by  which  theji  were  stipulated.  The  landlord  could  not 
perform  the  stipulations  in  the  missive  unless  called  on  to  do 
ao.  The  obligation  was  mutual,  tbe  tenant  being  bound  to  per- 
form the  carriage*,  anf  to  piy  interest  on  tbe  sums  expended. 
Tbe  landlord  was  not  tp  be  expected  to  lay  out  the  money, 
whether  the  missive  was  jn  force  or  not.  Either  party  might 
bave  insisted;  but  if  both  held  back,  the  thing  could  not  be 

Lord  tfacieraii  concurred  In  the  interlocutor  of  the  Lord  Or- 
dlnary.  If  (be  tenant  could  hare  said  that  he  had  paid  a  higher 
rent  than  he  would  have  done  without  the  performance  of  these 
obligations; — if,  for  insCauce.  no  intereit  bad  been  stipulated, 
the  case  niTght  hare  been  dilTerent.  ^ut  the  tenant's  claim  here 
ia  a  claim  of  damages,  and  nothing  else ;  and  (here  is  no  rea- 
son for  boldiiig  chat  the  landlord  has  got  a  shilling  more  than  be 
otherwise  would.  He  is  no  richer  by  (he  contract.  If  be  bad 
expended  (he  money,  be  would  bave  got  five  percent,  interest 
upon  it.  Therefare.it  is  a  mere  claim  of  damages  duwn  to 
1BI7,  and  the  I^ord  Ordinary  is  right.  After  thsc  period,  the 
tenant  was  peculiarly  called  on  to  come  forward,  for  be  had  re- 
pudiated the  leani:;  and  if  he  had  naw  changed  bis  mind,  he  should 
nave  (incurred  in  nRniii]g  an  inspector,  and  getting  tbe  operations 
completed.  If  the  landlord  had  dune  ibem  of  himself,  the  tenant 
might  have  disclaimed  them  altogether.  Ue  might  have  refuted 
to  pay  interest,  or  have  claimed  dumagea. 

The  Court  a^hared,  with  the  expentei  of  this  dii- 
cniaion. 

First  Diviaion.— Lord  Otdioary,  FHllerto(i.^^ef.  Dean  of 


3d  July  18S4. 

Mo.  462. — Mathkw   Ropertsos,  Purnier,  v.  Wn- 

LIAM  Scott  and  Otmshs,  Dr/eniiert. 

Bankrupt — Sequestration — CircumitaRc«)  in  snlicft  a  ertiHlor  tm 
a  Uf  ueHrcfed  ttlata  having  troughl  an  oclion  of  reduction  of 
the  diuAarge  of  the  (rudw  and  cowniulonn-j,  faurtttn  j/earf 
afler  il  Aaif  ban  pronounced,  and  of  a  rraunfulion  vkick  koA 
been  granted  too  yearly  jirevioaiif,  of  a  Uok  poaeued  ty  lA* 
tatJtrupl  finder  one  of'lhe  commiiiioneriSeld,  that  gtneraf 
allegatiom  of  irregtilarilif  in  the  proceedings  in  the  lefueilralion, 
and  of  fraud  and  culluiion  in  rtnounciag  Uie  Ueu,  tnrt  nal 
relevant  Io  infer  reduction  ^  the  detne  efdiitkar/t  and  dtcd  tf 


Tlie  eitotei  of  William  Scott  of  HeatlierieknowB, 
were  aequestrated  on  30th  April  1812,  nod  tbe  der 
fender,  William  Scott,  of  Adderaton,  va<  elected  trtu- 
tee,  and  the  defenders,  Messra  Masoo,  Croia,  J.  Scott^ 
and  Cnllei),  were  elected  commisBionera.  The  bank- 
rupt and  his  brother  were  joint  teoanta  of  a  coal-worl; 
belonging  to  tbe  defender^  Mason,  for  nineteen  veara 
after  Januarjr  1808.  By  an  arrangement  entered  into 
between  the  traatee,  with  consent  of  the  commission- 
erg  and  the  tenatita,  on  the  one  hand,  and  Maaon  au^ 
a  Mr  Waddel,  on  the  other  hand,  the  lease  was  re* 
nouncefl,  #nd  assigned  over  to  Mr  Waddel  on  28th 
O.ctober  1813.  The  other  property  was  sold, — the 
troitee's  accounts  were  approved  of,  and  on  SOtfa  Ma^ 
18I&,  he  and  the  commiasionera  were  exonerated  and 
discharged' By  the  Coort  in  usual  form.  In  the  be- 
gfinning  of  1B29,  the  puraner  (whom  the  defender* 
alleged  to  be  a  boatman  in  a  coal  boat  belonging  to 
the  faankrtipt,  who  had  not  applied  for,  or  obtained  any 
discharge),  obtained  ^  aasignation  from  certain  re- 
lationa  of  the  bankrupt  and  others,  to  the  debts  das 
to  them,  and  thereafter  brought  an  action  of  reduc- 
tion of  the  rennnciation  of  the  coal  lease,  nnd  also  uf 
the  judicial  discharge  of  the  trustee.  Defencea  were 
lodged  for  the  trustee  and  commiafiioners,  and  separata 
defences  for  .Mr  Waddel,  the  assignee.  The  bank- 
rupt and  bis  brother  (the  joint  tenant  in  the  lease), 
were  also  called  as  defenders,  but  entered  no  appear- 
ance. The  pursuer  averred,  That  the  coal  lease  wa4 
valuable,  and  was  irregularly  and  fraudulently  dis- 
posed of  by  privBte  bargain,  instead  of  by  public  roop, 
a«  directecl  by  the  credilurs,  and  this  for  the  benefit 
of  Mason,  one  of  the  cummiMioners,  who  had  no 
right  to  transact  in  his  own  farour  with  tbe  estate  ; 
That  the  other  property  Vras  sold  to  disadvantage, 
without  due  publicity  :  That  thu  funds  had  not  been 
dniy  accounted  for,  and  that  the  proceedings  in  the 
■equestralion  had  been  totally  Irregular. 

Un  1 1th  March  1834,  the  Lord  Ordinary  (Moncreiff) 
sustained  the  defences,  and  afsuilzied  the  defendera, 
with  expensea.    His  Lordship  added  the  fullowiog 

"■This  is  an  attempt  to  open  up  (he  proceedings  in  a  seques- 
tration, fourteen  years  after  they  were  finally  closed,  and  Iha 
trustee  and  commissioners  discharged,  by  the  decree  of  this 
Court;  and  to  do  so  to  (be  eSci't  of  reducing  the  r^bl  of  a 
third  party  who  contracted  oneroualy,  being  no  creditor  aod  no 
party  Io  the  sequestration,  and  who  had  been  in  undisturbed 
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, n  of  the  bctitibU  uibjcM  in  qiwatioo  dnring  nitMn 

ye«r«.  It  would  require  a  very  clear  ntid  DnriceptiaaBblc  title, 
■nd  my  tpeciSc  and  relennt  ■utemcnt*  to  itipport  micb  ■  re- 
duction. The  preliminary  defence*  were  reierved  j  and  tbe 
I^rd  Ordinary  ii  of  opinion,  that  the  title  of  the  puiwer  ii  of 
tbe  naiE  doubtful  chi.r»rter.  Ne»rly  all  the  partiea  in  whoae 
nght  he  is  iiifl  to  siand,  are  tbe  near  relilion*  of  tbe  bankrvpE- 
Both  the  bankrupt  aud  bis  brother,  John  Stott,  were  parliee  to 
the  d.'ed  challeiiRed.  Many  of  the  persons  who  sign  the  deed 
of  ■■niRnalion  in  favour  of  the  pnrsuer.  do  so  merely  as  minda- 
torieii  forothcni.  But  no  mandalea  bave  beenproduced ;  and 
thoueh  the  purauer  aiserts  that  [hey  were  duly  authonaed,  (hat 
plainly  is  not  enough  in  aurh  a  cue,  where  writteo  mandalef 
were  essential ;  and  if  they  existed,  should  have  been  in  the 
purBuer'i!  possession  as  part  of  hia  title,  and  ought  to  have  been 
produced  before  closing  the  record.  But,  fndrpendentty  of  the 
cbjections  to  The  title,  the  Lord  Ordinary  ia  of  ofHnlon,  that  no 
relerant  grounds  to  sustain  the  reduction  iiBTe  been  condescended 
on.  It  seems  to  be  clenr,  that,  before  [be  pursuer  can  tuoceed 
in  the  reduction  of  the  deed  of  renunciation  challenged,  he  muit 
reduce  tbe  decree  of  tbe  Court  by  which  the  truitee  and  com- 
missioners were  discharged,  and  all  their  acts  approredofand 
eonGrmed.  To  effect  [his,  he  makes  general  afermenta.  that 
tbe  Statute  was  not  obsened,  IhsC  (he  meeting  of  tbe  crediiora 
was  not  duty  adrerllsed,  and  that  tbe  trustee  had  made  an  erro- 
neous or  false  repoit.  It  would  reqnire  a  very  specificBtalemenl, 
and  that  made  within  some  reasonable  time,  to  giye  even  a  pro- 
bable relevancy  or  cotnpetency  to  siiL-b  aveiments.  The  pro- 
ceedings in  an  application  to  the  Court  for  discharge  and  txo- 
ncration  in  a  sequestration  are  of  the  most  public  nature.  All 
penoni  who  are  creditors  on  the  estate  are  bound  to  Utend  to 
them  -  and  there  ia  no  arerment  here  that  the  ordeEa  of  tbe 
Court  and  the  Lord  Ordinary  were  not  regular,  or  that  the 
notices  were  not  duly  given.  But  the  decree  of  tbe'Court  ia 
ret  iudicaia  on  the  very  points,  that  the  pretioiu  meetings  of  the 
creditors  had  been  duly  held  actwding  to  the  Statute  [  that  the 
provisions  of  the  Statute  generally  bnd  been  observed,  and  that 
tbe  condvet  of  the  trustee  wid  commissioner*  hwi  been  correeb 
And  it  Is  not  a  decree  in  abaence,  all  the  credicort  being  pre- 
sumed to  be  present.  Neither  doe«  it  pass  i*  parte,  for  tha 
facts  itated  are  strictly  inquired  inlo  under  the  orders  of  the 
Lord  Ordinary,  and  specially  reported  on  by  him  to  the  ConrL 
It  aecniK.  therefore,  impossible  to  imsgine  a  atronger  case  for 
tbe  application  of  tbe  principle,  that  the  ohjections  taken  to  iba 
f  egularity  and  correctness  of  the  proceeding*  of  tbe  trustee,  com- 
missioners or  creditors,  were  competent  and  omitted,-~compe. 
tent  to  be  sUted  by  the  very  parlies  whom  [he  pursuer  aays  ba 
repreaents,  and  omitted  to  be  stated  before  decree  was  pro- 
nounced, whereby  the  suhjcct  of  discussion  was  finally  closed. 
See  Biiehansn  against  Dunlop,  &c.,  December  B,  I8S9.  But 
farther,  in  the  present  case,  there  are  no  specific  •venatnts  on 
these  paint*.  When  the  pursuer  is  told  distinctly,  tbst  tbe 
meeting  of  tbe  creditors  was  regularly  advertisad  in  the  London 
and  Edinburgh  Gazettes,  he  contents  himbelf  with  denying  this, 
■nd  still  leaves  his  own  averment  upon  the  vague  loose  neg&ljve, 
that  the  meeting  was  not  duly  advertisedin  terms  of  the  Statute, 
without  condescending  to  atste  in  what  tba  alleged  defect*  lay. 
When  be  is  told  that  the  meeting  was  fully  attended,  he  tneeU 
thi*  also  by  a  mere  general  denial  j  and  when  tbe  resolutions  of 
tbe  creditors  are  quoted,  showing  that  the  creditor*  did  per- 
fectly well  underittand  ihe  subject  on  which  [hey  were  deciding, 
his  case  is  brooghl  [o  consist  in  mere  general  averments  of  col- 
lusion and  misrep  resents  lion  I '  The  Lord  Ordinsry,  In  abort, 
eannot  think  that,  upon  sucfa  a  eondeacendencc,  it  would  be  at 
■tl  justifiable  [o  open  up  Ihe  decree  of  the  Court  after  w>  long  s 
period,  even  though  tbe  gmunds  of  challenge  were  in  themselve* 
otherwise  competent.  With  rEgard  to  [be  deed  of  renuncia- 
tion principally  challenged,  the  source  of  theaction  may  probably 
be  found  in  the  supposi-d  diwcnvery,  (hat  because  Mr  Mason,  the 
Inndlord.  was  also  one  of  the  com misiio nets,  it  waa  incompetent 
to  transact  with  him.  But  it  ia  evident  tba  the  competency 
ffiinerally  of  a  commissioner  purchasing  part  of  tbe  bankrupt 
estate  is  not  involved  in  (his  proceeding.  For,  ai  Mr  Mason, 
wbo  happened  to  be  a  commissioner,  was  the  landlord  of  the 
property,  it  if  evident  that,  if  the  lei»e  wu  to  be  leimuKcd  at 


•II,  it  could  only  be  to  by  traniaction  witli  him  ;  and  a*  thars 
were  the  trustee  and  three  other  commissioners  to  judge  of  tho 
matter,  that  sorely  could  not  render  (be  proceedir^  imposaiUe, 
If  it  was  otherwise  right  and  expedient.  Tbe  lease,  accordingly, 
being  considered  (o  be  of  bo  value,  and  a  very  baidrdou*  right  la 
be  held  by  (be  (rus(ee,  the  trustee  and  tbe  three  commiasioner* 
having  no  motive  to  act  otherwise  than  for  tbe  interest  of  the 
eaiate,  judged  tt  to  be  of  importance  tba[  (he  esta(e  should  be 
relieved  of  the  obligations  under  it ;  and,  therefore,  with  tbe  ex- 
press concurrence  of  the  bankrupt,  they  made  the  transaction 
with  Mr  Mason,  and  wi[h  the  third  party,  Mr  Wsddell  i  and  all 
their  proceedinga  were  subeequendy  ratified  and  approved  of  by 
the  creditors.  The  pursuer  aays,  iitdeed,  that  the  lease  was  of 
value,  and  should  have  been  sold  by  public  roup.  But  is  that 
an  averment  to  be  now  entered  into,  in  (he  face  of  [be  resolu- 
tions of  the  creditors,  nel>er  complained  of,  the  decree  of  tbo 
Court,  and  sixteen  years  of  undisturbed  possession  by  a  third 
party?  The  Lord  Ordinary  apprehend*  that  the  atatementia 
not  relerant.  The  truth  of  the  case  could  not  now  be  fairly 
reached.  Btit  if  sncb  atatenients  here '  held  lo  be  sofieient  to 
open  up  a  sequestration,  and  set  aside  rights  eonstiluled  to  tbini 
parties  under  the  powers  of  the  trustee  aod  commissioners,  the 
most  beneficial  and  necessary  arrangements,  entered  into  witb 
tbe  concurrence  of  all  parties  a(  (be  time,  mlgh(  be  made  the 
subject  of  endless  (rial  and  discussion  at  any  distance  of  time. 
The  fjord  Ordinary  therefore  thiirb*,  thai  (here  i*  no  relevancy 
in  tbe  case,  as  stated  by  the  pursuer,  and  (bat  it  would  beamoat 
dangerous  precedent,  upon  such  general  averments  of  unfair- 
ness and  collusion,  (O  force  a  trustee  and  commission  era,  snd  a 
third  party  transacting  wi[b  them,  into  an  expensive  investiga- 
tion of  matters  which  were  so  long  ago  closed  by  open  deltvefg 
•nd  pouession,  and  by  decree  of  this  Court." 

The  yanaer  reclaimed,  bat  the  Court  sdbered. 


$d  July  I8S1. 

No.  403. — ^DuHCAH  M'Fee,  Purswr,  v.  Sami;bl 

DoNALoaoM  AKD  Others,  De/indert, 

Proceas — Expense* — Jury  Trial — (^rcamdancn  in  wiick  apur^ 

taer  kariag  ohlaintd  a  perdiel  en  lie  firit  and  third  untri,  and 

the  dander  on  Ihe  lecond  iuue,  tiftntf  vert /eurul  dia,$iibfect 

In  tbit  cue,  the  followiog  usdu  were  sent  to  » 
jary: 

*■  Whether,  at  or  near  North  Brook  Street,  Calton,at  or  near 
Glasgow,  on  or  about  tbe  3d  day  of  April  1829,  tfaa  defender*. 
John  and  Catherine  Donaldson,  or  one  or  other  of  them,  did 
assault  and  strike  Anne  M'Beth,  the  original  pursuer,  to  tbe 
loss,  injuTT  and  damage  of  Ibe  said  Anne  M'Beth  ?  Whe[ber 
the  de^nder,  Samuel  Donaldson,  abetted  or  instigated  the  said 
John  and  Catherine  Donaldson,  or  either  of  them,  to  commit 
tbe  said  assault,  to  (be  loss,  injury  and  damage  of  tbe  aaid  Anna 
M'Beth?  Whether,  on  ot  about  tbe  Sd  day  of  April  lB29,aE 
tbe  aaid  place,  tbe  aaid  Samuel  Donaldson  and  John  Donaldson, 
or  one  or  other  of  them,  wrongfully  apprehended  the  said  Anne 
M'Beth,  the  original  pursuer,  or  wrongfully  caused  her  to  be 
apprehended  and  conveyed  (u  the  Police  Office  of  Gallon  afore- 
said, to  the  loss,  injury  and  damage  of  the  said  Anne  M'Beth  ?' 

The  jury  fotind  for. the  pnrsuer  on  the  firat  and 
third  issnea  (dania^ea  on  each  of  theae  iisuea,  £5), 
and  for  the  defender  an  the  uecond  issue,  (vide  ante. 
Vol.  VI.  p.  363).  The  piiriuer  having  moved  gener- 
■Uy  fur  expense*,  tt  wa*  objected,  that  the  deftinder, 
Samael  Donaldton,  who  wai  no  party  to  the  firtt 
issue,  should  either  get  expeuies  on  that  inue,  or 
there  ibould  be  a  modifiuation  of  the  expenses  found 
due  to  tbo  punner.    Tlie  Coort  found  expense!  doe 
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to  the  purcaer,  inbieet  to  modiScatMni,  and  nnltted 
to  the  tuditar  to  tax  aod  report. 

Fint  DiTirion— ^Et.  Dnn  of  I^^nltr  (Hope)  uM  Wmhm 
BcUi  MaelMn  ind  QiAn,  V.8.,  Agaits.— ^.  P.  RohemM) 
A.  P.  Htuitnoa,  Agmt.—\_O.D.-} 


3d  July  1SS4. 

No.  404. — Charlu  Caupbsll  GaaitAU  BtnunK, 

and  hU  Factor  loco  tutofh.  Petitioners,  v.  Mas  Amm 

Graham  Bubbkh  or  CLceBoaM  A  bbr  Mo^aca, 

RetjMtdentt. 

Bcquatntfin]  of  Land  Sitmte—Stfiimd  u  be  aaerded  at  Ite  hi- 
itantt  yv  ekdmimg  to  bt  heir,  onrf  ctattmgmf  l*<  IgftMiMMy 
^a  MOMT  Mr,  ■0*01^  mOAer  ;Mr(y  tod  otfoiiuri  yau«Ulnt. 

In  IHII)  an  actioa  of  declarator  of  marria^  and 
legitimacy  wa>  brought  before  tfae  CoamiHarMa  by 
the  reBDondent,  Ann  Macdonald,  who  daimed  to  ho 
the  wire,  and  the  retpondent,  Mr«  Cleghorn,  relict  of 
Alexander  Cleghorn,  weaver  in  Crieff  who  claimed 
to  be  the  lawful  dai^bter  of  Kobart- Graham,  aftetv 
wardi  Robert  Graham  Borden  of  Foddai,  for  wJhhb 
appearance  wai  entered  in  the  aetton  ;  and  a  proof 
Iwing  led,  the  Commissaries,  on  29th  May  ana  4th 
December  1818,  decerned  in  terma  of  the  libel.  Mr 
Graham,  at  the  reapondanti  allied,  reiidad  witli 
them  for  about  a  year  from  1822  to  lti23,  and  ■ro' 
aided  with  hia  daughter  for  aome  monUia  before  Ua 
death  in  April  1834.  The  re^ondenU  admitted  t^t, 
irilh  these  exception*,  tbey  were  not  owned  by  Mr 
Graham.  In  1824,  Mr  Graham  aucceeded  to  the  en- 
tailed ettato  of  Feddal,  and  ahortly  thereafter,  the 
reapondent,  Ann  Maedonaldi  waa  found  entitled  to 
an  aliment  of  £100  per  annum  out  of  his  estate.  On 
the  death  of  Mr  Graham  Borden,  the  peiitioner,  hia 
nephew,  rwaod  an  action  of  redmition  of  the  doereet 
of  declarator  of  marriage  and  Intimacy  of  1818,  and 
applied  for  aeqaeatration  of  the  rents  of  the  estate  of 
Feddal,  which  waa  in  poaseasion  of  a  truatee  named 
by  Mr  Graham  Bordan.  Brierea  had  also  boeo  exe- 
cuted at  the  inttanco  of  the  petitioner,  and  of  the  re- 
spondent, Mra  Cl^homi  reapectively,  for  serriag 
them  hetn  of  tmlsie  to  the  aaid  aatate  of  Feddal.  Tho 
MtitioD  for  aeqnetiration  «rat  oppoaed  by  the  reapoa- 
dents,  on  the  gronnd  that  the  decreet  of  18IS  conld 
not  be  reduced  after  the  lapae  of  year  and  day :  That 
at  all  eventa,  it  waa  not  to  oe  preaamad  that  it  would 
be  rednced ;  and  that  they  were  entitled,  in  iba  neao- 
time,  in  rirtne  of  their  aatui,  at  the  wife  and  child  af 
the  deceased,  to  poaaeasfon  of  the  righta  and  pririlegoa 
belonging  to  them  in  That  character. 

The  Conrt  were  of  opinion,  that  altbongh  neither 
party  had  aa  yet  obtained  ''  ''^- 

reapondaot,  Mi    *" 
ttaius  as  the  le^ 

titled  to  eiyoT)  in  the  meantime,  the  righta  belonging 
to  that  character,  and  they  therefore  refiued  the  peti- 
tion, with  expenaet. 

I'  AothoritleL— Ststotas,  Ath  JoM  1U3,  and  fth 


rt  werv  ui  upiaion,  uiat .  aiinongu  paikuor 
a  yet  obtaineiil  posseaaion  of  the  estate^  tho 
,  Mrs  Cleghom,  being  in  posseasion  of  her 
t  legitimate  child  of  the  deceased,  waa  sn- 


Joly  laoe.     Donaltl  >.  Tbom,  ISih  Mkj  1889;  W.  C 

First DiWtton — ^c(.MK>I1*nt  AindieandUacallan, W.S., 
Afcnta.— ^.  FMtUM)  CoU  UaedaoaU,  W.8.,  AMnt.— Ur 
RolUnd,  dnk.— [G.A] 


No.  405.^ — Lachlak  Mackivto 

ArrLECK  Fraser,  Defender. 
Jurhdicdon—CoiiipeteiMT— HcleniMT'-JfcJit  uuempteiU  Jir 
lU  Court  of  Ikawa  le  Uquirt,  uiiketAo-  a  verdict  reliiTRid  Im  Ue 
Ctrtuil  CbbH  of  JaUieiary  ww  UUtatlg  relmrtttd  er  rtcordid, 
i»  coHMfiuiKV  of  Ikt  proetadingi  of  one  of  Ike  jxrgmtA  U  Ut 
ettiru  ^iMt  trial ;  and  on  actum  o/'  ifamagei  agamU  iht  jvy. 
■ton,  «  iht  gttund  Uiat  lit  had  wi^iiUg  attd  maHciaiulj/  oiMel 
an  irregwltr  owl  infnptr  ttrditt  lo  A>  rtiurmtd,  ditmiatd. 

The  pnraoer,  Ladihwi  Mackintosh,  Esq.,  of  Raig. 
nore,  In  InTemeaa-sbire,  one  of  the  Depnty-Lienten- 
anta  and  Jostiaea  of  the  Peaee  for  that  comity,  ruied 
ariminal  letter*  at  hia  inataaca,  with  eoncoorae  of  tba 
Lord  Adi>ocate,  against  Geom  Catseron,  Esq.,  aub- 
eitor  in  Inremets,  for  an  dieted  aasaalt  committed 
br  horsewhipping  Mr  Mackintosh.  Mr  Cameron 
pleaded  in  defeneet  grosi  prorocstion,  by  an  article 
written  and  publiahea  by  Mr  Mackintosh  in  the  la- 
rernesa  Journal.  The  case  came  to  be  tried  at  the 
Circnil  Conrt  of  Jostioiary  at  InTerneae,  on  28th 
April  ItSSt,  when  the  jury  fbimd  Mr  Cameron  not 
guilty,  and  the  Coart  awarded  expenaes  against  Mr 
Mackintoeh.  which  were  taxed  at  £303,  19.  S.  A  bill 
•f  aoMeDBian  of  a  charge  for  these  expenaea,  waa  re- 
fiaawl  by  the  UighCowt  of  Jaattoiary,aiid  Mr  Madi- 
iiilotfa  -paid  tba  anno,  and  tba  axpenses  of  the  ana- 
peniiom,  amonnttng  to  £S1,  S.  9.,  oitder  eoneusslon 
of  tfjtttoate  diligence.  '  Mr  Mackinto*h  then  raised 
the  present  sammons  of  damagea  agiunst  Affle^ 
FraasT)  E*^  of  Culdntbel,  the  foreman  of  the  jury, 
iettii^  tmthf  That  Mr  Frsaer,  being  aotaatad  by 
malioe  and  HI- will  i^tnst  tbo  parsnm-,  bad  prorenisd 
the  jury  from  learing  the  box,  althoogh  some  of  them 
expressed  a  wish  to  retire,^ — had  aaaumed  to  himself 
Ibe  office  of  shancellor,  without  any  rotes  being  takes, 
—had  stated  Ike  verdiiA  aa  being  "  not  guilty,"  with- 
s«t  diatingoishing  whether  it  waa  nnanimoqs  or  not, 
in  terms  of  6  Geo.  IV.  c  22,  sec  30,  in  conseqaenoe 
of  which  it  was  entered  in  the  record  ihns :  **  the  iary 
find  the  pannel  not  ^iUr ;"  and  the  Court  awarded  ex- 

Cses,  on  the  footing  that  it  must  be  held  to  bare 
D  an  nnanlmona  Terdiot ;  That  in  point  of  feet,  the 
jury  bad  not  been  nnanimons ;  and  that  the  whole  of 
the  aaid  proceedings  were  adopted  by  the  defender, 
wilfnlly  and  maliciously,  and  with  the  object  and  in- 
tention of  hurting  the  pursuer's  oharacter  and  feeliu;*. 


Cameron,  ana  soraeningtho  lattor  from  pnniabmeat 
and  from  expenses ;  and  therefore  concloding,  that  the 
defender  ahonU  be  fontHl  liable  in  the  foresaid  sum  of 
Oxpenaaa  pmd  by  the  puraoer,  besides  the  expenssa 
incnrrad  by  him,  and  in  the  fiu-ther  sum  of  £5000  of 
damagea,  and  as  a  lolatmm  br  the  injury  done  to  the 
parsner's  ebarmeter  and  feelings.  In  defenee,  the  de- 
fender pleaded.  That  he  did  hi*  duty  properly  and 
oonacientionily  as  a  juryman  :  That  no  objection  was 
stated  by  the  pursuer  to  the  TCrdict,  or  to  any  part  of 
the  defender'a  proceedings  at  tho  time :  That  no  ac- 
tion of  raduetion  had  been  brought ;  and  that  althoagh 
H  had,  this  Court  was  not  competent  to  entertain  the 
qnestion  ;  and  tbat,  in  point  of  law,  no  action  of 
damsgea  lay  againat  a  juryman  for  any  act  done  by 
him,  littuig  in  the  jary  box  in  the  High  Cout  of  Jas- 


IIM.] 
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tir^ary,  dtho*gh  nxolBpMM  Vf  Bft  •vannHit  «f 
DtdiM,  Md  tdetvAtre,  thmt  ttre  ■■mmonfe  >h«uld  be 
divmiased  u  incompBtent  and  irreleTMit.  On  Atk 
Muvh  1S34,  Uie  Lord  OrdinH7  (Corrimn), 


■e  nhetfaer  it  w»i 
illegally  or  irregularly  returned  or  recorded,  in  coiisequence  of 
the  proceedings  of  aiiT  jurjnun.  arrer  he  bid  been  impniinelled 
and  iwom  M  one  of  ibe  jury,  anil  which  took  place  in  the  eouna 
of  the  trial ;  therefore,  dnmttiM  the  letiDa,  and  dewm  ■.  Flndi 
the  defender  entitled  to  eipensea,"  tta. 

The  panaer  reclaimed,  bot  the  Oonrt  nnftbinoatljr, 
■ad  without  diflScaltf,  adhered. 

Dcfendei'i  Authorities— Han ney,  Sd  May  1809;  Allaon*! 
Practice,  p.  390.     Btewart  u.    Frewr ;  Mtir.   Atp,  Vol.  V.  p. 


Sd  Juiif  1834. 

No.  406^— HoufeTOR'a  Exscdtohsj  Pimien,  v,  WAb- 
TSR  LooAM,  Aon  D^»deri. 

CanHoD — Gutrantee-— ^  porfy  Mo  ll«rf  a  eul-cnrift  wMa  MeK 
eoHlib  fawM  kawhtg  abuitmd  fivtt  Ms  ahaMgaM  ■  fcito  arf- 
rinaarf  M  Hit  keiue  U  tknt  Irrwt:  "  fr«  fraaWf  M,y«  (4* 
drafltef  trailer  Lagan,  menkaHt  in  GIatgol0,upon  gaur  taakiHg 
kaiat  in  London,  lo  Iht  event  o/'£'2fi00,-"  and  anolier  letter  from 
cne  tf  the  lame  co.otli^fanlt,  addreued  lo  lite  lanu  houie,  (ofieffttif 
ami gaaranleeing  a/hrther  aeeommadaliati,  tul  ^aling'~''Idontt 
apfrtkemi  it  MiS  WfHfr*  IMM  l*ait  A^**  £idOt  to.£9000,  In 
aMkiom  M  U»  afafHiiai  iAvb^  mmd*  tj,  AiM'—tftU,  ftW 
U«s(B«n«ai<dui|;fwvWfllcnle  tufptt  u  cenltnuo^  eatin*  <f 
dealing,  and  rtmaimiit  in  fine  unlU  rteaUedf  but  Umiltd,  tht 
pa  lo  £2500,  and  Ihe  ucond  lo  £0X0. 

Mr  Wnltar  hofui,  rtterDhant  iti  Glaigowi  for  aooi* 
yeara  priur  to  his  bankrDptcy  in  1811,  bad  •  «wh 
tindit  with  the  hoOM  in  l>e&d«ni  aome  time  of  the 
firm  ot  the  Hoaour^le  Sitaea  Fraier  Mid  Compftnjr, 
afUrwardi  of  the  firm  «f  the  HaaouraUa  Sjoivk  Fra- 
ier, Hmweon  and  Gompanf.  Thia  oaih  credit  waa 
ooadKoted  on  tka  prmcipte  of  Mr  Lof^  dntwii^  bilU 
on  lbs  I<i»don  hviMO,  and  aendiag  than  remittanoea 
ia  retara.  Prior  to  1810,  Mr  Logan  drew  kii  bilta 
dkvetly  on  Fraaor  and  CMupany,  bat  in  the  eom- 
MROMient  of  that  year  a  new  arnngeniBnt  waa  made 

KFraser  and  (^tfrnpany  (how  aaauming  the  firm  of 
Kiar,  Homtoa  and  Ijorapany),  whereby  Mr  Ixwan'e 
drafta^  in  place  of  bfeiag  {latiea,  ai  before,  on  the  Lon- 
don hoHse  direct,  w«re  gaaeed  on  their  banking-faonte 
of  Fraaer,  Perriog  and  Goujiany,  for  ralue  in  aocouat 
with  Fraaer  Honaton  and  CtunpanT.  Mr  Logan  waa 
credited  for  all  hit  remittance*,  and  debited  with  the 
uioant  of  hit  drafta,  in .  account  with  the  London 
house.  During  the  continaadoe  of  this  oorreipon- 
dence,  the  late  Archibald  Speirs,  Eaq.  of  Elderslie, 
accommodated  Mr  Logan,  at  different  times,  with 
iettera  of  guarantee,  addressed  to  this  London  house, 
under  bot£  its  denominationa,  for  payment  of  Mr 
Logan's  drafts  T>n  them  and  tlteir  banking  hoaae  to  a- 
eertain  speciSed  amoant.  On  the  12tb  Augast  1805, 
Mr  Spein  addressed  the  following  letter  to  the  Hon. 
Simon  Fruer  ud  Company : 


Thil  letter,  huwoTer,  was  not  the  anbject  of  discus- 
sion in  thia  action,  except  in  so  far  a*  it  was  referred 
to,  in  order  to  support  what  the  defenders  contended 
was  the  proper  construction  to  be  put  on  the  other 
Iflltere  of  guarantee  of  a  subnequent  date.  On  the 
iStl)  Jnly  1808,  Mr  Speirs  again  wrote  to  the  Hon. 
Simon  Fraser  and  Company  a*  follows: 


(Signed)  AscuD.  Srcias." 

In  November  1810,  Mr  Speirs,  along  with  Meaars 
Archibald  M'Nab  and  Company,  merehanta  in  Olas- 
nw,  anbecribed  another  letter  »f  guarantee  for  Mr 
liogii,  and  addressed  to  the  Hon.  Simon  Fraser, 
ffuuaton  and  Company,  in  these  terms  : 

"  a»m.xMm,  We  gv*rsnle«  to  yra  the  diafta  of  Walter 
IiogBD,  Bier^anl  in  Ola^w,  apon  your  banking  bouae  in  Loo* 
don,  10  tka  extent  of  £ilO0.  We  ara,  Cie.  SUerdit  ^onm^ 
AewaOei- «,  1810.  (Signed)  Aschd.  Sntas.  Giattem  ISlk 
Xoptmitr  1810.    AacBD.  U&chas  Si  ComAHV." 

Finally,  on  the  24tb  December  1810,  Mr  Speirs, 
indiridnallri  addressed  to  Fraaer,  Houston  and  Com- 
pakiy,  the  ftillowing  letter: 

■■  Mr  Logan  bat  repretented  to  me,  that  te  hai  been  lo  much 
diaappsiMed  in  (he  fundi  he  (ruated  to  In  ibit  quarter,  that  he  ia 
under  the  neceaaity  of  tequeicing  fartber  accommodation.  He 
otwervn,  that,  in  theie  limes,  it  is  difficult  to  calculate  on  what 
may  b«  needed,  wblcb  ia  the  cauie  of  troubling  you  again.  How- 
erer,  hii  engagementi  are  now  not  much,  and  tbercfoir  I  have 
t*  soUeft  Ibe  fiiToiir  in  bis  behalf  of  your  banking  hooae  honour- 
iaa  bis  diafta  on  lheiu,and  labligemjieirto  guaraatee  the  ssmh 
I, lb  not  apprehend  he  will  iei)uire  more  than  ftonjelSOO  to 
j£2000,  ID  addition  to  the  operalioni  already  made  by  him." 

Following  cm  these  several  letters  of  guarantee,  Mr 
Lcwan's  operatious  with  the  London  house  exhibited 
a  £ictnatiag  balance,  sonetiraee  in  his  bvoar,  at  other 
times  against  him,  until  the  6na]  dose  of  the  aceonut- 
cnrrent  between  the  parties  in  February  l8t  1,  whan  n 
large  balanee  was  shown  to  hare  accrued  againat  Lonn. 
At  the  end  of  the  period  between  the  date  of  the  let- 
ter of  guarantee  of  1808,  and  the  commencement  of 
1810,  toe  balance  brought  out  against  Mr  Logao  waa 
£1885.  The  amoant  of  his  remittaocea  in  the  month 
of  January  18X0,  was  atated  at  £26;i0,  15a.  At  14th 
Norember  aame  year,  the  balance  against  hira  waa 
sUted  to  amount  to  £1066,  7.  1.  His  remitUnces 
from  that  date  down  lo  the  final  close  of  the  account, 
araonnted  to  £5128,  18.  3.  Betwixt  1 4th  NoTembor, 
nid  lo  be  the  date  of  the  trauamission  of  the  letter 
of  guarantee  of  9- 13th  Norember,  and  26th  Decem- 
b«r  1810,  Mr  Logan's  drafb,  on  the  faith  of  the  said 
letter  of  guarantee,  were  represented  to  extend  to 
£1040,  5s.  And  subsequently  to  the  said  26th  De- 
oember,  the  alleged  date  of  the  transmission  hv  Logan 
of  tbe  latlsr  of  guarantee  of  24th  December,  thu 
amount  of  his  drafts  was  atated  at  the  sum  of  £5731, 
I4s.  6d.,  on  the  faith  of  the  said  letter  of  guarantM 
of  24th  Deoembpr  1810.  It  thus  appeared,  that  for 
the  period  between  the  date  of  tbe  guarantee  of  180B 
and  the  beginning  of  1810,  Mr  Lo^'s  drafta  on  the 
bttau  of  Sin«o  rnaer  and  Compuy  were  exttBguisb* 
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ed  by  hit  remittancei,  leavingf  k  balance  In  hia  faroor 
or  £735,  15s.:  1'hnt  tbe  b«litnce  at  hii  debit  at  l4tli 
NATember  1910,  id  nncount  vith  Frtiser,  Houtitnn  and 
Company,  wan  in  like  manner  extinguiihed  by  tiie 
(unoiint  of  bis  retnittnnce*  from  that  date  down  to  the 
final  d(t»e  nf  tlie  aui'ount,  witli  a  balance  in  his  favour 
uf  £104-2,  II.  2.  And,  giving  him  credit  for  that 
sDn  against  bis  tiubipquent  drafts  on  the  banking 
house,  the  balance  against  bim  stuod  at  £t)7Z9,  6.  4^ 
e«elu<ipe  of  interf$t,  commissiun  and  charges,  amount- 
ing, a*  flUted,ro  £400,  It.  6.  So  that  on  tliesetrnns- 
ftCtinns  a  finni  halnnce  was  brnugbt  out  agninst  Mr 
Lngnn,  at  the  date  of  hia  bankruptcy  in  February 
1811,  in  account  witb  Fiasor,  Houston  and  Company, 
of£9IS9.  19.9.  MrSiMiirsdId  not  admit  the  accu- 
racy of  these  different  liAlances,  exhibited  on  the  face 
of  tbe  nccuunt-current  bettveen  Logan  and  the  Lon- 
don hoDse,  on  tbe  ground  that  he  nad  no  access  to 
know  the  manner  in  wbiuh  ihe«e  parties  cnndacted 
tiieir  busines*.  He  denied,  faowerer,  bis  liability,  on 
the  letter  of  guarantee  of  180H,  for  any  drafu  of  Mr 
Logan  made  sabsrqnent  to  tbe  change  of  the  firm  of 
the  London  Cumpuny  on  1st  January  1310,  on  tbe 
ground  that  be  was  never  asked  to  transfer  that  let* 
ter  of  credit  from  the  Hon.  Simon  Fraanr  and  Com- 
pany to  tbe  firm  of  Fraiier,  Houston  and  Company, 
or  to  permit  the  drains  of  Walter  Logan  on  the  bank- 
ing hoQse  of  FrHiter,  Perring  and  Company  to  be 
chai^d  against  his  guarantee  under  the  foresaid  let- 
ter. It  was  hIsii  stated,  that  no  intimation  waagiren 
to  Mr  Speira  of  either  that  letter,  or  the  letter  of 
guarantee  of  iiith  December  IKIO,  being  received  and 
acted  upon  bv  the  parties  to  whom  ihoae  letters  were 
severally  aduresned.  Farther,  it  was  laid  that  the 
joint  letter  of  credit,  of  9-13th  November,  was  intend- 
ed by  the  co-ohligants  to  cover  different  transactions 
from  tboRe  which  had  occurred  under  tbe  former  let- 
ters of  gnarantee  to  which  M'.Vaband  Company  were 
not  parties,  and  was  meant  to  apply  to  aubseqaeitt 
transactions  exdnitively.  Moreover,  Mr  Speirs  al- 
leged that  he  was  led  to  believe  that  the  letter  of  goa- 
rantee  of  2tth  December  1810  was  nnderatood  by 
Fraser  HnUston  and  Company  to  be  limited  to  the  sum 
of  £9000,  in  consequence  of  these  gentlemen  having 
written  a  letter  to  Logan,  dated  31st  December 
I6I0,  acknowledging  the  receipt  of  the  said  letter 
of  guarantee,  and  in  which  the^  said,  "  they  consented 
to  allow  Mr  Logan  tbe  additional  credit  stated,  say 
from  £1500  to  £'^000.  At  the  sametime,  we  must  de- 
cline doing  so  again  at  preiieati  in  times  like  these 
we  visli  rather  to  curtail  than  increase  our  engage- 
ments." This  letter,  it  was  laid,  wat  commnnicated 
by  Logan  to  Mr  Speim,  and  induced  the  latter  to  be 
assured  that  Fraser,  Honston  and  Company  would  not 
honour  Mr  Logan's  drafti,  drawn  in  virtue  of  the  said 
letter  of  credit,  beyond  the  sam  of  £2000.  Fraser, 
Honston  and  Company,  admitted  having  written  to 
Logan  the  letter  referred  to ;  they  stated,  however,  that 
they  never  undprstood  the  letter  of  credit  therein  al- 
luded to,  to  infer  H  limited  obligation  on  Mr  Bpelr>i 
bnt  on  the  contrary,  regarded  it  as  an  indefinite  gua- 
rantee, on  which  tfiev  mi^ht  accept  drafts  to  any  ex- 
tent for  Logan  ;  and  that,  in  point  of  Act,  subsequently 
to  Um  date  of  theMud  letter,  and  oa  the  faith  that  it 


inflBrred  an  nolimited  credit,  drafts  to  the  extent  of 
£5731,  14<.  6.  were  actually  accepted  by  tfaem  for 
that  gentleman. 

The  Hononrabia  Simon  Frwer,  Honston  and  Com- 
pany, brought  tbe  present  action,  founding  on  tbe 
letter*  of  guarantee  of  13th  July  1808,  9-13th  No- 
vember and  24th  December  1810,  severally  above 
quoted.  The  action  was  now  inwisted  in  by  the  execu- 
tors of  the  late  Mr  Houston,  It  was  directed  against 
Logan  as  principal,  and  the  late  Mr  Speirs  and  M'Nab 
and  Company  «s  cautioners,  and  now,  since  the  death 
of  Mr  Speirs,  the  action  was  defended  in  bis  room  by 
his  trunteea.  After  this  action  had  been  brought  into 
Court,  it  was  delayed  to  abide  the  decision  of  anutber. 
action,  institated  at  the  sametime  with  the  present,  at 
tbe  instance  of  the  same  pursuers  against  Air  Spein 
and  other  parties  as  cautioners,  under  a  letter  of  gua- 
rantee on  behalf  of  the  Banton  Coal  Company,  con- 
ceived in  similar  terras  with  that  now  sued  for,  of  the 
8th  July  1(J08 ;  and  in  consequence  of  the  decision  of 
the  House  of  Lords  in  that  case  on  22d  May  182^ 
aasuiliieing  the  cautioners,  there  was  virtually  do 
longer  any  question  is  the  present  caae  as  to  the  lia- 
bility of  the  defender  onder  tbe  said  letter  of  gaarantae 
of  July  m08.  The'casa  therefore  turned  on  the  other 
two  letters  of  guarantee  of  9-13th  November,  and 
24th  Deeember  1810,  end  on  the  general  questiun 
as  to  the  l^fal  oonstmotion  and  effect  of  those  cau- 
tionary obligations : 

The  pursuers  pleaded — L  The  letter  of  gnarantee 
of  9-13th  November  1810,  cover*  the  whole  aubte- 
quent  drafts  drawn  on  the  banking  house  of  Fraser, 
Perring  and  Company,  to  the  extent  of  £2500, — II, 
The  letter  of  gnarantee  by  the  defender,  of  24th  De- 
cember 1810,  being  in  the  obligation  undertaken  by 
it  unlimited,  covers  the  whole  sobseqnent  drafts  ae- 
eepted  by  tbe  banking  house  of  Fraser  and  Company 
in  Mr  Lugau's  favour. 

The  defenders  answered — I.  That  the  letters  of 
gnarantee  were  so  expret-wd  as  to  limit  the  tranMc- 
tiuns  under  them  to  tbe  drafts  of  Mr  Logan  to  a  cer- 
tain amount.  None  of  these  letters  would  admit  of 
tbe  construction,  that  they  were  intended  to  inbaist  as 
a  fond  of  credit,  on  which  Mr  Logan  was  entitled  to 
operate  for  an  indefinite  period,  by  making  new  drafts 
after  the  first  set  of  drtits  by  which  the  credit  was 
enhausted,  were  paid  and  extingnished. — II.  That  the 
letter  of  guarantee  of  24th  December  1610,  was  ex- 
pressly limited  in  its  amount- to  the  sum  of  £1500  or 
£2000;  and  this  limitation  having  been  aeknowlcdged 
by  the  home  of  Fraser,  Houston  and  Company,  iboogh 
not  directly  to  the  respondent,  the  purioer  eonld  not 
now,  under  any  circnmslances,  claim  a  larger  unouat 
under  that  letter. 

The  Lord  Ordinary,  on  the  20th  May  1834,  pro- 
nounoed  the  following  interlocutor: 

"  The  Lord  OrdinBiy  hsving  reiumH  coniidention  of  dw 
dfbsCe,  snd  ■diised  Ihe  proreia,  Findi,  that  following  oat  lbs 
principlM  Isid  down  b;  tbe  Hounc  of  Lordi  in  tbe  case  viih  the 
Bsnton  Cod  Companjp,  (2sid  Alsf  1829.)  «■  to  the  effect  of  s 
letter  of  guanntee,  limilir  to  ihote  pleaded  on  in  the  pirttnt 
caae,  the  pnnaen  hare  no  claim  under  the  letter  dated  13th 
Julj  ISOfi:  Findi  that,  under  the  letter,  dated  9th  and  13th 
November  IBIO,  the  purauen  will  be  entitled  to  recover  froai 
the  defeadsr,  with  nlief  bom  bia  eo.«autioocn^  whatever  sosh 


1831.} 
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ban  bMO  dmwn  bf  Mr  Login  on  the  bankbtg  hotue  of  Fnner, 
iloiHitoa  KoA  Company,  in  London,  and  which  bam  not  bren  re- 
uid  bf  conntcr  remillancn,  bot  not  exceeding  Ihe  Bnm  irf£2300 : 
Findt,  ihit  Che  tetter  of  S4th  December  1810,  i«  a  limited 
guarantee  to  the  extent  of  ;G2000,  and  that  the  pumen  are  en- 
titled to  recover  the  balance  whidi  may  rcaiun  due  on  ihe  diafte 
by  Mr  Logan,  in  virtue  of  aaid  letter,  to  the  extent  of  £2000  : 
Appoint*  the  panuen  to  put  In  ■  ttate  of  the  (umi  eUitaed  by 
thein,  in  terms  of  these  findings, 

"  Malt. — It  lecm*  impoasible  to  doubt,  even  nilhont  lueh  an 
authority  aa  ttut  contained  in  the  recent  caae  of  9lr  William 
Forbci  and  Gjmpany  ^(iiinat  Q.  Hamilton  Dundas,  4tli  Juiic 
1830,  ihit  these  are  ittanding  giiaiBntees  to  supporl  a  continnoni 
course  of  dealing,  and  that  they  were  good  till  recalled.  When 
aueh  letleri  of  guarantee  are  given  by  Ibe  graitler  to  the  peiion 
(o  be  beneSted,  and  by  him  put  into  the  haiidi  of  a  banker,  and 
opemled  upon,  the  aeceptence  sf  them  nerd  not  be  Jnlinialvd  to 
the  cautioner.  If  Frawr.  Houaton  and  Company  had  intended 
to  hold  Ibe  letter  of  December  IBID  aa  an  indebnite  gaaraniee 
to  any  extent,  a*  now  contended  for,  the  Lofd  Oidimtry  thinki 
they  were  bound  to  hare  laid  to  to  the  cautioner,  tu  aacertain  if 
aucb  wan  hi*  meaning,  lince  auch  )>  not  (he  reaMmshle  interpre- 
tBlion  of  the  letter  ;  but  (hey  not  only  do  not  do  thia,  but  tbey 
wrote  to  Mr  Logan,  ibowing  they  underilood  it  to  be  a  limited 
guarantee,  which  i*  a  very  good  proof  of  what  it*  CDDitruclion 
would  be  among  mercautile  men." 
The  der«ndera  reclaimed : 

Lord  CrmgletU. — The  reclaimera  leave  out  of  their  ron- 
■ideration  what  made  an  iraprewion  nn  my  mind,  viS.  tlie  letter 
of -J4th  DeccmberlSIO,  inwhichMrSpeirawiitee:  "  Mr  Logan 
baa  repreaented  to  me,  (bat  he  bai  been  m>  much  diaappointed  io 
the  fundi  be  truated  to  in  thi*  quarter,  that  he  i*  unilef  ibe  ne- 
cenaity  of  requeuing  farther  aecommodaiion."  CBnan]r.an«,ieMl 
that,  and  >ay  that  the  fonner  letter  wai  Jimitcd? 
The  Court  adberM. 

Second  Diviaion Lord  Ordtn 

Oeneral  ( Cockbam)  and  Penny :  .     „ 

—Aa.  Rutherfurd  and  Grahnra  Speiri ;  Kerawl  I>>eb*o<i,  W.S., 
Ag«nta.~-Ui  Ferguion,  Clerk.— [G.XJ.] 


ith  July  1834. 
No.  407.— Sir  Gkorgb  Warrender,    ParMuer,  v. 

Daub  Akhx  Boscavbh  Ladt  Warrehdbr,  De- 

fender, 
FroceM — tteeord— ?#U,  m  an  action  of  dli-orce,  that  lit*  dtftn- 

der  Hu  not  bound  to  clou  tht  record  dh  tammant  and  drftnca. 

Lord  Fullertoii  reported,  that  In  this  cmo,  in  which 
tbe  Court  bad  repelled  the  pntliminary  defencn,  (njdf. 
Vol.  VI.  p.  465,)  the  pumuer  inaiated  that  the  record 
»houid  be  closed  on  tlie  lommimi  and  defencea,  but 
tlie  defender  lefuied  tu  ag^ree. 

Dean  qf  Facutty,  fur  partitipr. — The  Court,  where  the 
interlocutor  bore  that  condescendence  and  aniwera 
were  ordered,  in  respect  the  defender  declined  to 
cloie  the  record,  have  often,  ia  butb  DivUlons,  visited 
the  defender  with  the  expenaea  to  occasioned,  if  t>n- 
necesaary,  although  he  nined  his  cause,  which  they 
coiild  not  have  done,  hud  he  been  exercising  a  sUtuturj 
right. 

Lord  fVeiiifniJ.— I  do  not  remember  any  Instance  of  that  In 
thia  Diviaion. 

DtoH  of  Faculty. — If  the  ordinary  rule*  apply  to  Commiasaiy 
csutea,  hovr  dime  your  Lordahipa  to  order  a  lint  of  witnesaea  to 
be  furnished  in  sucb  caiea  before  going  to  proof?  The  prietice 
in  the  Comaiiaaary  Court  vrnt  not  to  allow  condescendence  and 
HiiDwert,  unless  thought  nereisary  by  the  Judge.  (Lothisn'a 
Trealiae).  lu  thia  case,  before  [he  defender  lodged  her  amended 
defences,  we  intimsted  that  we  meant  to  insist  on  dosing  oa  the 


sttouMnff  and  dsfeDcea.  There  is  no  plea  of  reBSDnciatio^  or 
any  plea  whatever  requiring  ■  counter  italement. 

Lord  Fraidvti. — Tte  defender  might  no  doubt  have  made  a 
fuller  answer  to  the  summona,  but  their  were  preliminaiy  pleaa, 
snd  she  might  not  wish  to  do  so  till  they  were  dispoaed  of.  There 
is  m  hardship  in  ordering  a  condesceudencti,  wbich  mSy  be  pie* 
pared  In  In  hour. 

,  Lord  Balgrag — Though  the  Court  could  exercise  a  discretion, 
this  is  the  Wt  CHte  in  whii-b  I  would  iLiuk  of  shutting  the  dour 
■gainst  the  defender's  msking  sddiiional  atalemrnta. 

Lord  Uackenne.—Aa  far  aa  the  praccice  of  Ibe  Outer-House 
goes,  there  can  now  be  no  doubt  of  the  rule,  that  you  cannot  force  ■ 
party  to  close  on  sumnJona  and  defences.  We  were  formerly 
authorised  to  pass  an  Act  of  Sederunt,  applyiug  the  forms  of  the 
Court  of  Sewion  (o  the  Coiiiiiiia>arr  Court,  >i  fsi  as  they  could 
be  applied.  We  did  su  i  and  I  tind  the  same  words  are  employed 
in  it  which  are  used  in  the  Act  of  Sederunt  as  to  the  Court  of 
Setsion.  It  ia  said  that  the  Commissaries  adopted  a  different  in- 
terpreution  from  what  we  hare  done.  If  that  belrtis,  it  may  af- 
fect the  questiuu  ;  but  I  tfaiuk  it  ia  hardly  possible  they  muU 
adopt  any  different  practice  from  that  of  the  Outer-Houac ;  and 
If  au,  how  CBN  WK  here  apply  a  rule  which  ia  ueitber  our  practice 
not  that  of  ibe  Cummissariea  ?  A  condescendence  ought  regular. 
ly  to  contain  the  fucts  and  circumstiiiices  in  a  different  shape 
from  the  aummons. 

Lord  GilUti.-'l  agMe  with  Lord  Msckeraie.  I  think  the 
Act  of  ParliameiKgiircs  the  party  a  right  to  insist  for  coode- 
sntodence  aud  answers.  At  leut  the  Act  of  Sederunt  does  ao, 
wbich  was  made  under  authority  of  the  Act  of  Parliament. 

The  Lord  Ordinary,  as  advised  by  the  Court,  al- 
lowed cundeacetidence  and  answers  to  be  lodged. 

First  Division.— Lord  Ordinary,  Fullerton. — jlct.  Dean  of 
Faculty  (Hope)  aud  Adam  Anderson  j  John  Mumiy,  S.S.C, 
Agent— .^/(.  Solieitor-Geiieial(Cackbura);  .fueaa  Macbeui^ 
w;S.,  Agent— [G.W.] 

TBIND  COUBT. 

ZdJul^  ISSi, 
No.  40& 

The  following'  atigmentstiona  were  awarded :— • 

Kilmsurs— Presbytery  of  Irvine— Old  Stipend,  lS14,I5chaL 
deni  virtual,  half  meU  and  half  barley,  and  jCIO  for  Connunioa 
Elements.— Stipend  modified  of  [bis  date,  17  chaldera  victual, 
half  meal  and  half  barley,  and  .£  10  for  Communion  Elements — 
being  an  augmeulalion  of  2  cbuldere. 

St  Quivoi— Preabyirry  of  Ayr— Old  Stipend.  IBIS,  156 
bolls,  1  lirlot,  3  pecks  uieali  72  bolls,  3  firlota,S  peeks  brar.sttd 
£S,  6.  8.  for  Communion  bllements.— Stipend  modified  ol  thia 
date,  IB  chalder*  victual,  half  meal  and  half  barley,  and  jCIO  for 
Cbnmonion  blements — being  an  augmentation  of  4  cbalders, 
and  £1,  IS.  4. 

Sterenson- Preibytery  of  Irvine— Old  Stipend,  IBM,  15 
cbdders  victual,  harf  meal  and  balf  barley,  and  £  10  for  Com- 
munion Elemeuls. — Stipend  modified  of  ibis  dale,  16  cbalders, 
and  :elO  for  Communion  Elemrn Is— being  an  augmentation  of 

HOUSE  OF  LORDS. 

fSptechti  tafKnJrtm  iir  Gumrg't  Short-Hand  Xolei.) 
Vith  ApTUl^^i. 
No.  409.— James  Alexander  Stewart  Mackenzie 
A  OtHKKK,  Ma^utralet  1^ DinpnaU,  and  MtiA  HoHE 
oftltosa,  ApprMntt,v.'\'uE.  Hon.  Mrs  Maria  Hay 
Mackenzie  &  i\.  Munro,  RctpundenU, — el  i  con- 
tra. 
Flahiogs— .Pteeeis— Jntcriocutor— OncaauiMMM  iis  wUet  if 


,Goo(^le 


THH  seormsB  jVMWt. 


{Apd 


pHnU  M  ^iCfHutm,  if  an  imlmttetlf  t^lk*  Ctmrt,  Ht*  fiWilg 

Tkiilm  an  aiitlon  oF  dadsntor,  notMtetio^  lud 

duuna,  bf  ths  raapondBOU  wainst  tfaa  ■ppelluil^ 
the  OHect  of  wfaieh  «ru  to  obtain  redrata  for  eer- 
tMDaliend'encroBchmenta  npon  the  aftimoii  flahinga 
in  fbe  tinr  Conon>  T(>ia  monhDns  cancluded.  that 
it  ahoMMlw  foaad  aad  dedared  that  tho  rafpoadau*. 
Mra  Maekftiaio,  had  ths  only  joKt  and  legal  right  of 
Itahinr  wjtti  nat  and  coble,  and  in  every  other  iegal 
wavt  IB  tha  rirer  CoBon ;  And  that  tde  appeltantli 
bad  BO  right  whatever.  And  theo  followed  a  conda- 
aioR  for  dam^ea  and  for  perpetaal  totwrdict.  In  d*- 
fanee,  the  appellanta  aaaintaiaed— That  tha  right  of 
fiahing,  and  saimon  fiihing,  in  the  water  efCononi  pa^ 
ttcalarly  below  the  march  between  Balblatr  andfireake- 
nord.  bolonged  to  the  town  of  Dingwall,  In  virtae  of 
«  charter  granted  hTJameiVI.  in  1587,  eonfinajng 
two  prior  chartera  in  1497  and  1226  ;  that  the  t«wD 
of  Dingwall,  and  thefr  tenaatt  and  feuara,  had  alwaya 
cxercived  ifae  right  of  flahing, — and  that  the  apJMl- 
1  an ta  derived  their  right  from  that  towni  Horvorer, 
that  the  qoeiilittn '  waa  reg  JuJiaila  by  pr&oeedlnga 
which  took  place  before  the  Coart  of  SMiion  in  1778. 
The  Lord  Ordinary  pronounced  theae~iiiteriocutora : 

«  lUk  Mardi  1938.— The  L«rd  Ordinair  htjiag  beanl  coyn- 
«el  for  the  ptftin  npoa  tb«  wbolociuae,  tiid  in  nrticalar,  upon 
■be  deiauM  oow  made  for  hi  inrerdict  atpinit  ™  defender!  to 
fiih  aboTc  the  laarch  between  lie  lands  of  Balblair  uid  Brotke- 
•ord, — la  refpect  it  ii  averred  tbatlbe  defrndera  have  been  fish- 
ing above  the,  uid  laareh,  Irhieh,  bj  tbeli  admiiiian*  on  the  re- 
cord, thej  ate  not  entitled  to  do,  in  the  meantime  prohibit!, 
interdtcCi  and  diKhpr^eg  Ibenld  derendeTa,  oranjof  them,  their 
(enanta^  asvanli, -fisher*  or  dependent!,  froin  GsMi^  or  killing 
aalmon  ia  an^  part  of  the  river  Gonon,  above  the  line  delineated 
on-the  pUoM  proci!*!  a*  the  aareh  between  BaltilairaodBraake- 
oord;  Win  mpact  the  defender!  do  not  admit  ^at  the  tui 
line  U  ■oncaielf  laid  down  in  the  plsa,  without  pr^tfUiee  to 
^e  partfet  to  aaceftain  tHe  exact  marrh  between  Batbldrnad 
Bre^knord,  befqie  the  interdict  is  declared  perpetaal,  giaota 
4tligenee  at  tH  defenfan^  initance  anainit  havan,  fee  naa^er- 
ing  the  printed  in^iisadan!  in  the  caie  which  depended  between 
the  Can)Di!«aD««  ef  Andcnd  Bitale*  an4  tKe  UiBiattalea  pf 
Oinnall,  fonnded  on  a*  mjviicaia  by  tba  defendera,  or  espial 
of  ibasa'ioAinnationi,  and  fiommluion  to  tbe  Sheriff-depate  or 
Subttitota  oF  thi  boaadt  Mthla  which  the  haven  n»af  be  for  tk* 
diH,  to  take  their  oatha  and  depoaitlona,  and  receive  their  pra- 
dactlona  to  tbe  dairof  May  aext;  Appwnta  the  paitlea  to 
frepvt  Mutual  caiei  npon  tbe  whole  cuiae,  to  bt  aeen  and  in- 
tcicliauged  againit  tbe  first  boi-day,  revised  and  re-lodged  againat 
tba  second  boi-diy  in  ttie  ensaing  vacation ;  appoints  them  to 
print,  at  tlieir  joint  eipentie,  the  proceedings  in  itie  mutual  ac- 
tions between  tbe  CommisBJoners  sf  Annexed  Eststes  and  tbe 
Magiitratc!  of  Dingwall,  induding  tbe  taid  information),  if  t^ 
covwed,  and  to  lodge  eopie*  thereof  along  with  their  < " 


;  Finds  that  tbe  excmcted  decree  in  1785,  and  the  final 
judgment  of  the  Court  in  1778,  mentianed  in  the  pleadings  in 
this  ease,  formed  a  rvtyarfieoJa  between  the  pirtle*  in  the  sction* 
to  which  ther  relate,  their  re preaenlalivet  and  those  in  their  right : 
Finds  tkat  the  ietrte  in  I71U,  though  pronoaneed  upon  a  eircum- 
oduction  ordered  by  the  Court, 
etion:  Finds  that  tba 
le  declarator  at  the  in. 

.^  „  the  Forfeited  K*tat*» 

aad  the  Lord  Advocate,  uainat  ibe  UuiHrates  of  Dingwall, 
• »of  the"^ 


IB  fbr  not  satisfyias  tbe  produc 


aanoM  eompatwUlr  be  opened  MP  in  this  action :  1 
final  judgment  in  I77B  applies  both  tothededan 
atanee  of  tbe  Commisaionera  for  manwng  the  For 


DiafwaH  a|abi«  tkoaa  CeMBriaakMn,  tha  OBeaaaof  Slate  s>d 
Otbrta  I  finds  ibat  the  pwBMra  la  the-  iwasrt  aatioa  see  Mt 
MwntUMMplead  tfaaU  the  deelaiaccr  at  tba  ia«BBte  of  (hf 
HagUtmies  waa  hslaap  at  tbe  time  a»  jadgnaM  of  tTK  wm 

rnouBoaJ,  or' thai  the  two  deelafatorakadae*  been  ewij6iaa^ 
Mtpsct  thai  the  avM^aan  of  wik«iia>  aad  coqaocdoa  da> 
ponds  upon  wananta,  wUeb,  afW  the  lapae  of  twaaty  nan 
tioaa  the  data  of  tba  jadgaiant.  It  ia  nat  iiiiiiiiasaij  to  produce: 
Finds  that  tbe  words  *  oppoaits  to  thair  prepevty,'  ia  the  jad^ 
stent  1J7«,' sra  d^sanalialilva;  and  not  taaativc;  aadtharefcn 
iad*,tbattte  Wi^BlnitM  of  Oionall,  andlhBse  in  ibafrrig^ 
bave  a  auSBism  title  ta  tbe  flriiiags  ia  tbe  river  CoAoa,  ftoa 
the  mareh  at'  Breakenoed  down  to  tba  tea,  and  to  that  tnct 
aaaoHiiea  tba  dafaadeia  fima  the  eoaduaioat  of-  tbia  aettas,  aad 
deaerar;  bat  in  Yespeet  jjatties  an  not  wiasd  aa  to  tbe  amah 
batweea  tbe  leads  of  BalUair  and  BreakaMrd.  appsiab  tbi 
porauan  ta  ptit  la  a  eondeaeendvoe  specifying  what  Aey  ana 
to  M  tbe  sltualion  of  tbe  OHteb,  and'  allova  the  defendcis  H 
aaswsr  the  aaaa,  and  in  the  meaatiBie  centiDuee  tbe  inietdieti 
Fkrthei^  la  reapeet  tbe  pt 


ner,  appoint*  lba*a>ta  pm  &i  a  oondaaeendaace  o 
■ver  on  this  poiat,  aad  allowe  Ibe  defender*  to  answer  lae  sam^ 
w  ordered  to  ba  lodged  within  ibMa 
iff  the  iMtt^y  hi  the  Cbinlmas  ra> 

1831.— -Tbe  Iiord  OrdfoarybaTijig,  ia  t«mi  of 
tbe  remit  by  the  Goort  of  Ath  day  of  March  current,  considered 
tbe  rtoiad  reeord,  aad  whole  proeeasf-and  heard  canned  fm  the 
parric!  Ibereoni  ^nda  that  by  the  arorda,  'themareh  at  Bradt«> 
nord,'  aa  iised  in  Lord  Corebouse'a  interlocutor  of  12(b  No*ei»' 
ber  1838,  is  meant,  a*  shown  by  tbe  sub^uent  pan  of  that  io> 
terloeitloT,  the  march  betwiit  tbe  land*  •<  Baiblair  and  Braa^ 
nord,  and  ibat  it  ia  not  now  oompatrai  to  io^uire  ia  what  »mm 
theM' words  were  emplojred  in  the  .tatarloautor  In  tbe  IbtnM 
procesaof  the '24th  January  177B;  Fipds  that  at  tbe  pattiea  ate 
now  agreed  ai  to  the  predse  situation  of  the  oiardi  betwixt  ibeia 
lands,  it  is. nnnecet^tV  to  inquire  fkrtber  into  tbia  matlar.and 
that  the  Una  so  agreed  npon  form*,  where  It  loutbe*  tbeiiito, 
tbe  weitera  lieatt  of  tta  fi*hlngs  belonging  to  (be  defealsni 
But  in  teepect  tbe  mateb  so  aseertaiaed  doea  not  tusiaipoad 
wilb  tbe  line  delineated  on  Ae  old  plan  of  176%  a*  tbe  much 
betwixt  Balbtair  and  Braakanord,  recal*  tbe  iqterdiet  impoaad 
bv  lb«  interiocator  of  the  I  ]  tb  day  of  March  1 93&,  and  deccna. 
That  JBidee,  however,  aiay  he  done  to  tha  pursuer*,  ineaselUi 
■niarloeatar  ebould  be  tltaredj- ordains  the  defenders  to  keep  aa 
aeecMnt  of  the  nnmber  of  salmon  taken  by  theoi  in  tbe  poidi 
named  Pool-Oure  and  Pool- Breakenord  from  this  time  till  tk* 
,  final  determination  of  this  point  In  the  cauae  :  Fioda  tbe  defea- 
den  entitled' CO  the  enenses  incurred  by  ibem  subsequent  to  tha 
interlocutor  of  the  Court  of  the  '20th  day  of  Jauitary  1809; 
allows  an  account  thereof  to  be  given  in,  apd  remits  to  the  •»- 
ditor  to  tax  the  same,  and  to  report : '  Reserving  considentioa 
of  tbe  previoni  expenses  until  tho  final  issue  of  the  came. 

"  yele. — The  Lord  Ordinary,  concaving  that  any  amb%i{ty 
which  there  may.be  in  the  final  iaterlocutar  of  the  IStbday  tf 
November  1898,  Is  removed  by  the  sobtequent  part  of  thst  in- 
terlocutor, snd  that  the  meaning  of  Lord  Corebouse,  or  of  thf 
Court,  in  adhering,  can  admit  of  no  doubt,  liotds  himself  pre- 
cluded from  considering  what  was  tbe  mareh  intended  by  ths 
Courtio  tbeiriBter)ocatorafthe34thdayofianuarT  1778.  But 
were  it  aompelant  to  falni  to  aatartaia  tbIa  qneslioa,  ba  i*  ef 
opinioe,  ea  an  attentive  aoaatderation  of  tba  proof  taken  ia  tbe 
formar  process,  thst  the  aeiue  in  which  Lord  Corebouie  ba* 
Hndeistood  the  loterioeutor,  ia  tbe  just  and  correct  one.  Aa  tf 
expenses,  the  Lord  Ordinary  thinks  the  defenders  dearly  en- 
tiued  to  those  ineumd  in  the  inquiry  into  the  tnie  aitaslioB  of 
the  march  betwixt  Balblair  and  Breakenord,  m  to  which  tboi 
averment*  bare  turoed  out  to  be  correct.  He  baa  reservedeoa- 
tideracion  of  tbe  previoos  expenses,  a*  involving  ■  qitotisB 
which  eoonael  were  not  fully  prepared  10 


Thereafter,  Um  Cowt  pronoaaced  tbeae  inlBHP*^ 
Ion: 


yGoot^le 
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_  «  paftwt.  cb^  ractl  the  intw> 

loeutor  rcddaai  aguoM  (ooapt  ia  w  br  u  k  mmU  tiM  i«Mr- 
4in),  and  fiod  that  it  ii  cwapaUK  la  i«ia)lB  Into  «li*t  mam 
tbc  wofda, '  ths  iMnh  M  BwrftenorJ.'  wtr««Md  J*  tita  daent 
1776;  fartbatrarpoMaUovthtputiMtO^fcinoUMoa  tU 
uapoct  of  tbe  MideDM  ta  ptoeeM,  to  to  m  goikmm  thia  pobt  i 
Md,  inpartieBlacM  tbeiHipattof  tha  pwwf  UJ,  tht  ptoaiioga, 
and  other- praaeedlnsi  tn  tka  «Mii  oa  which- tlwdaeraf  1778 
procMdod,— aaid  eatea  ta  W  lodfad  «a  the  MOiwd  bcMa*  U 
ihe  oaaai^  vacatiOB  t  aad  apr«iu  aiU  MM*  to  ha  mlaa^  Briiit> 
ed,  aad  boM*  W  ^  tMrt  aefawt  dayli  Moianrittr  aai^  i»- 
•nring  all  qnaliaas  of  wfnun'  , 

«  16U  frfrwiy  laaSL— Btniv  driiad  Ib4  OMMh  ud  bovd 
th«  CMtnaal  for  tke  partita,  tha  Lm4«.  eoiwidtriiig  it  PMUnal  to 
aacartaio  tha  csact'iimatira  of  tha  FlilMrtf  Lodfik  Wbra  ao- 
•wer,  FMtit  to  Jaaiei  JardtM^  whoH  CailiDf,  to  fteUn  StaWK- 
•oa,  enginMn,  to  pr^are  •  ^<ui  of  tbe  water  of  Cowoa  jwl 
adjoining  banki,  from  the  mpftt  aod  of  tba  Ivland  Bain  to  tha 
Ma,  ud  to  deliotue  tbenon  lka*ituftioD«f  the  FJabafa'Lodgf^ 
both  in  refeicnce  to  ita  raal  aituatioii  end  \o  the  utuaiion  M 
marked  upon  Singitei^  plaa,  and  alao  to  driintota  attcb  otbor 
ohject*.  M'ltull  appaai  to  hia  to  be.  of  aor  wapartaBca  to  tba 
question  at  iuue." 

■■  Bti  July  1832.— Tba  Lord*  baiiiic  adviMd  tbe  eaaet  br 
the  parties,  and  heard  thaii  countel,  tbef  remit  to  Hr  Jardine 
lo  denribe  on  hii  plan  ■  line  eoneaponding  aa  navly  a«  poatible 
■rith  the  black  linn  deicribedon  Saiipter*a  plan,  ■■  the  bousdarjr 
of  the  Gahiogi,  and  the  CMfcb  at  Brwkenord." 

"  III*  JiJy  1832.— The  Lord*  having  teaamed  oonvideralnM 
«f 'tbi*  reclaiiaiog  note,  with  the  revbed.  CMear  and  iotcrlociMor 
of  thii.  Court,  17rh  June  1691,  and  plaa  and  report  1^  J*nei 
Jeudine,  ciriUcngineer,  dated  the  Bch  dav  of  March, last,  and 
proof  OB  vhitib  tbe  decree  1 778  ptxMxeded,  ani!  beard,  the  eoui]> 
eel  for  ^he  paniei>,-lbej,  of  new,  renl.tba  interlocutor  of  Loi^ 
NewtoQof  MthMireb  IS31, and  find  thai  the  aiarchK'StMkke^ 
Dord',  uied  in  (he  decree  17761  ii  tbe  Fiibera'  Ixidge  on  the 
oouth  lide  of  the  river  Canon,  or  on  Itlandnwre,  and  the  letter 
P  at  the  bend  eaatwiid  at  the  barn  Oiuie  on  the  nonh  tide  i 
and  the  laid  Jaoie*  Jardine  baring,  by  ditectuxi  of  the  Court, 
'  drawn  a  red  line  from  tl|e  '  pmot  denotiag  Raina  of  Fiahen' 
.Xiodge'  on  the  plan  in  proceaa  made  If  bim.  acroaa  tbe  water  of 
CooQti  to  the  letter  P  aforcHJi,  thej  find  and.  deriare  the  aaid 
red  line  to'be  tb«  much  in  reaptot  to  the  right  of  fiBbtngaalmoD 
in  the  Slid  water  betwixt  the  punuera  and  the  defender*,  and 
that  tbe  defenders  hare  no  right  of  Mtmon  fishing  higher  up 
tlmn  laid  line,  and  the  pursuers  no  right  below  it;  and  the  Lord 
Pceiiilent  ind  Adorn  ftolland.  principal  clerk  ofSeuion,  have, 
with  reference  lo  (bis  judgment, certified  tbe  laid  line  on  Jar^ne's. 
plan  in  proceiB,  by  pulling  their  namea  alongit,  anddeecra: 
Find  tWt  defenders  liible  in-  (he  punuera'  expenaea  aiice  the 
date  of  the  remit  to  the  mid  James  JaiWae,  aad  'in  his  cbaigo  - 
for  survey,  plan  and  report,  and  remit  the  account  thereof  to  ine 
auditor  of  Court  to  tas  and  to  report:  And  farther,  tbe  jjorda 
remit  to  Lord  Kullerton,  in  place  of  Lord  Newton,  deceased,  to 
bear  parties  on  the  account  ai  tbe  noniber  of  salmon  taken  hj 
tbe  defenders  beyond  their  line  of  march,  ai  berebj'  aiUusted,  re> 
ferred  to  in  (he  I^td  Ordinary's  inteiiocaior  of  11th  March 
1831,  and  all  objections  theretoi  and  to  do  tbcnwith,  and  with 
bd;  other  points  in  the  cause  not  disposed  of,  at  shall  be  Just." 
The  Magistratei  of  Dinrwall  and  Mn  Rom  ap- 
pealed, pleading  a  rerertu— I.  Bacaau  the  decree 
of  1778  conititutei  ret  judicata.— \l.  Became  the 
true  maaning  of  that  decree  tra*  definJtirely  aattled 
by  the  iDterlocntor  of  the  Lord  OrdiDKr||,  of  the 
12th  November  1826,  adhered  to  bv  tiie  ¥\nt  D\. 
vision  on  the  20th  of  Janaary  m29,  and  no  eir- 
cnniBtancet  exitt  to  aathoriie  a  departore  from  that 
decree.— III.  Becanae,  by  the  interlocutore  referred 
tO)  tbe  marob  betweea  tha  Isnde  of  Balblair  and 
Breakenord  was  fixed  aa  tba  tnia  boandarjr  of  tbe 
right  of  fishinr, — IV.  Beoanee  the  point  where  that 
march  touched  tbe  water  of  Canon  waa  ultinutely 


•greed  apaa  by  tbe  partiea^—V.  9waBW  tbe  lin* 
now  Sxed  aa  tbe  bowuiary  by  Ihe  interhKBtar  ttf  the 
nth  July  1832  ii  wholly  insoneiitent  with  the  liaa 
8xed  under  tbe  iiiterlocntor  of  tbe  SOth  Jannary  1820 
--«nd  ii  not  In  conformity  with  anyjuit  or  legal  con- 
■tmetion  of  tbe  decree  of  1 778,  but,  on  the  contrary* 
ii  inecoDoUable  witK  the  language  employed  by  all 
eehoAnwd  at  tb«  time,  and  with  any  eAmlnMOK  that 
eonld  be  drawn  by  tbe''Coart  in  1778  from  tbe  pro- 
ceedipga  in  that  caoie,  which  admit  of  no-  other  inp- 
potition  than  that  tbe  mlrcb  at  Breakenord  was  in^ 
leaded  by  the  Cvort,  aa  it  aunredly  wa»  by  the  partiei, 
to  deaignate  tbe  uareb  between  Breakenord  and  B«l> 
UaiF. — VI.  3eaante  the  terma  of  the  interleeutor  of 
1778,  if  in  tbemielves  defeotire  er  ambiguoai,  mnat 
be  lappliad  and  explained  by  reference  to  tbe  obviooa 
apd  indiapatable  meaning  of  .the  pleadings;  and  par- 
timlail^  iboaa  of  tbe  auoooMful  party  from  which  tbe 
aapraasions  waeo  borrowed,  and  in  oenfiMwity  with 
wfaiofa  that  interloffntor  wad  prononnood.— VII.  B^ 
cause  the  Una  of  marih  nltimately  fixed  by  the  Court 
Is  at'  variance  even  with  the  principles  adopted  bj 
tbentselves  in  considering  tbe  case  at  ita  latest  stagf^ 
and  doda  not  in  any  respect  correspond  with  tbe  black 
lineia  >angeter's . plan  appointed  to  be  laid  down; 
and  1^  march  truly  corresponding  to  that  Itoe  wooM 
give  a  boundary'  muck  more  nearly  approaching  to 
the  justice  and  truth  of  the  case. — VIII.  Because  the 
interlocutor^  complained  of  deprive  the  appellants  of 
those  righte, which,  tat  above  forty  years,  they  hare 
eRjoyed.-^IX.  BfUaase  the  interlu|Ciitors  complained 
of  are  contrary  to  justice,  iti  so  tax  as  they  did  not 
immediately  award  to  the  appellants  the  expense  of 
making  np  a  record,  which  was  solely  occaiiioned  by 
tbe  improper  and  erroneous  statements  of.  the  other 
party,  knd  in  j(*  far  as  they  burdened  the  appellants 
with  the  expense  of  another,  part  of  the  procedure,  of 
whiefi  the  result  completely  confirmed  ijie  correctnesi 
of  what  the  appellants  had  averred)  and  refuted  the 
counter  all^ationi  of  the  respondents. 

The  reapendente  answered—l.  The  iuterlocntor  of 
Ihe  Lord  Urdiaary,  of  the  1  Itb  March  1828,  was  well 
founded,,  in  s'aiar  ae,  in  respect  of  (be  appfellanta'  ad- 
missions on  the.record,  it  interdicted  them  irt>m.  flsfaing 
in  any  part  of  the  rrrer  Conon  abore  the  line  deli- 
neatea  on  Sannter's  plan  as  the  march  between  Dal- 
blair  and  Breakenord. — II.  It  was  competent  and  ne- 
cessary fur  the  Court  of  Session,  in  ascertaining  the 
right*  of  the  parties,  as  fixed  by  the  decree  of  1778, 
to  inqnire  in  what  sense  the  words,  "  the  march  at 
Breakenord"  were  used  in  that  decree. — III.  Tba 
march  at  Breakenord,  referred  to  in  the  decree  of 
1778,  was  not  the  laud  march  between  Balblair  and 
Breakenord,  but  was  a  march  of  fishings  which  had 
been  previously  fixed  npoo,  and  was  well  known  to 
the  parties,  being  not  far  from  the  old  honse  at  Breake- 
nord, at,  or  a  little  below,  a  small  hut  on  the  bank  of 
tbe  river,  known  by  the  name  of  tbe  Fishers'  Lodge* 
and  lo  the  east  of  the  two  valuable  pools,  Fool-Oura 
and  Pool-Breakenord. 

Ltd  Seasiaa. — Hy  Lords,  there  ww  a  eaae  arxaed  at  toot 
Lordships'  bar  yesterday  and  the  dej  bebn,  with  Terr  gnat  in- 
genalty,  of  the  Uaglstratea  of  Oin^irall  against  Mackensle  and 
another.  Itwasanoctionof aMlc*taiion,dcdaiatotsnddsnMges, 


THB  SCOTTISH  JURIST. 


CApril 


knil  it  relatM  lo  (ti«  tight  of  fiibery  in  tbe  rirer  Comm.  Tb« 
TM^ndenii  hen,  who  iren  cb«  iromerB below,  have  pnettdei 
■gainit  tbe  MiigiitntM  of  Ding;inU  for  infringement  upon  theii 
rigbt  10  the  fiabeitei  in  that  Kvsr, — vid  die'Magiitniles  hsTc  de- 
fended tbemselves,  on  [he  ground  cbst  lliey  poueawd  a  iola  right 
in  the  water  called  the  Aqua  Stavocic,  nhich  they  itale  tru  pait  of 
the  URie  river,  and  that  the;  have  ettublitibiri  (heir  right  ID  fiah  in 
tbme  parts  where  tfie  purailera  u<d  ibay  had  no  right  to  come. 
Tfaepoint  in' diipti  tern*  atKHitfotir  hundred  yardi  in  length,  in- the 
river  Conoo,  inclading  ■  verj  valuable  caJnati  fishery.  It  sp' 
peared  very  clearly,  from  ancient  documenta,  that  each  of  those 
[Mirtiea  estahliebed  bi«  right  to  .aoiae  fishery  In  each  of  tboie 
waten  I'and  I  think  it  appeared  also  pretty  clear  tbat  the  right  in 
the  water  of  Slavock  mual  be  taken  lo  be  a  riKht  drfiahery  In 
tbe  aame  river  Canon — ao  that  the  only  question  «u,  where  the 
boindary  waa  to  b«  fixed,  and  wbetber  the  pursuep.or  tbe  defen- 
ders were  entitled  to  take  io  that  part  of  the  water  with  re«peet 
lo  which  the  queition  arose  ?  Now,  the  righta  and  charten  upon 
which  they  relied  ecruinly  did  not  appear  lo  thro*  any  ligbl 
nhalever  upon  this  autgecl.  There  was  no  atlch  descripdon  ■• 
enabled  either  party  to  say,  here  it  my  paper,  with  tbe  deacrip- 
tjon  of  my  right,  and  by  looking  at  thai  you  will  see  at  once 
where  we  have  a  right  10  come ;  and  therefore  it  was  abtolutely 
necessary  to  inquire  into  the  fact  of  usage  and  eryoyment,  and 
to  see  how  far  each  party  had  iti  tnilh  exercised  the  right  claim- 
ed. It  seems  that  in  the  year  1783,  another  action  had  been 
commenced,  in  fact,  between  ibeiaae  parties;  that  is,  between  the 
Commissioners  of  Forfeited  Estate*,  including  Lorii  Crooiarty'a 

Eroperty,  he  being  the  aacbor  of  the  pursuers  in  thii  caae — be 
BTing  enjoyed  the  right  of  fishing  In  tbe  Conon,  aa  lo  which 
they  complained  of  diaturhance, — and  these  commi^aionera,  in  the 
ytat  17^  had  proceeded  against  the  defenders  in  the  present 
case,  the  Magisiratei  of  Dingwall,  for  tbe  very  same  acta  of 
molestation  wbi eh  are  complained  of  on  the  present  occasion ; 
and  therefore  tbe  Msgiatrates  of  Dingwall  iiiaitled  that  Ibeded- 
■lon  of  the  queMion  apon  tkat  oecaaioB,  which  aaaoiltied  them 
to  ■  certain  extent,  waa  •  rti judicata,  which  bound  therights  of 
the  parliea.  and  prevented  tbe  pursuers  from  making  any  com- 

?laint  with  regard  to  what  was  done  on  the  present  oeeasion. 
'be  first  question  on  that  point  was,  wbetber  that  would  be  luken 
^  a  raJKiliaiia — wbetber  tbe  ComminioneTs  of  tbe  Forfeit- 
ed Estates  did  so  far  represent  the  property,  a)  that  any  act  of 
theirs,  in  an  action,  could  bind  tboae  who  now  ptaiess  it?  But 
I  think,  in  thecoune  of  the  argument,  which  H-as*ery  leainedly 
conducted  on  that  part  of  tbe  case,  aa  on  every  other  part  of  the 
Case,  it  turned  out  that  there  was  no  lubstaniial  reason  to  doubt 
tbat  tbey  were  tbe  proper  partiea,  and  that  objection,  therefDre, 
waa  done  away.  In  that  action,  then,  the  defenders,  who  arealso 
the  defendeta  in  tbe  present  action,  were  assoilaied,  apd  their 
right  was  eitablisbed  by  the  Court  up  to  a  certain  point,  which 
the  Court  described  in  their  Judgment  by  a  red  line — tbat  is,  up 
to  the  march  of  Brcakenord,  oppOBite  to  their  own  property  ;  and 
most  undoubtedly  it  was  almost  impossible  for  any  words  to  have 
teen  used  more  Iraitful  of  future  litigation.  There  was  a  j'adi- 
cali,  but  aa  to  the  m,  it  wu  extremely  difficult  lo  uodenland 
what  the  thing  waa  that  the  Court  deculed  upon,  becauae  every 
part  of  that  description  is  open  to  a  great  deal  of  doubt  It  ia 
extremely  unfortunate  tbat  the  Court,  in  the  year  1778,  wben 
that  judgment  was  pronounced,  did  not  do  what  Ibe  present 
Court  of  Seiaion  did  in  deciding  this  case  ;  namely,  have  a  plan 
aecurately  drawn,  and  then  draw  their  own  line,  and  show  where 
the  rights  of  tbe  parties  began  and  ended,  because  that  would 
bare  made  an  entire  end  of  all  those  questions  which  have  ariaen 
ainee ;  but,  however,  neither  did  they  do  that,  nur  did  they  de- 
acribe  it  by  mclea  and  bounds,  or  by  fixed  objects,  so  aa  to  make 
it  at  all  tatislactory  aa  a  description  of  the  boundary.  Now,  it 
i*  quite  clear,  that  when  tbe  judgment  waa,  that  the  right  was  up 
40  a  certain  point,  it  must  be  matter  of  evidence  to  aacenwa 
:What  that  point  waa;  and  that,. i[)  truth,  ullimatety  became  the 
whole  quettioh  which  wai  argued  at  your  Lordabips'  bar.  In  the 
course  of  the  proceedings  in  the  present  cause.  Lord  Coreboure 
diracted  a  condeaeeadence,  to  inquire  where  is  ihemarcb  between 
Breakenord  and  Balblair  7— that  is  Ibe  question  which  his  Lord- 
abip  stated.  That  waa  not  following  thelermi  of  the  judgment, 
but  it  WH  rather  taking  for  grauted  that  ihe  judgment  meant  to 


deacrlbe  that  the  boundary,  tbat  is,  tbe  marcb  «f  Bieahenord,  waa 
a  march  between  Breakenord  and  Balblair.  Tbe  reapandent^ 
in  the  course  of  the  proceedings,  admiiled  that  the  line  betwecit 
BreiA:snord  and  Balblair  waa  the  particular  line  ofwbicb  w» 
have  heard  so  much ;  bat'tben  tbey  said  tbat  that  omiasion  wa* 
an  immaterial  thing,  because  the  march  of  Breakenord,  deacribed 
in  the  judgment,  could  not  mean  that  particular  line,  butanother 
march — a  march  of  fishings  ;  and  that  that  was  a  line  derived 
from  a  certain  point,  called  the  Fishera'  Lodge,  across  tbe  rivei 
to  a  certain  ilream,  which  ia  now  called  by  the  name  of  the  Burn 
of  Ousie.  The  question,  therefore,  aa  to  where  tbe  line  was  drawn, 
changed  its  form,  andbecame  tbis question.  The  appellants'said, 
that  tbe  boundary  waa  a  march  between  Breakenord  and  Balblair. 
Tharespondenusaid,'no:itlstheinarchofthefishingar-itisalioe 
drawn,  as  the  Court  of  Session  bad  drawn  it,  from  tbe  t'isbera' 
Iiodgeawosstberivertotfaeoppositepaint.  The  Court  of  Session 
bad  therefore  that  quesUon  to  try ;  and  after  a  great  deal  of  in- 
vestigation, they  have  adopted  the  latter  as  tbe  true  line  ;aiid  tbe 
question  for  your  Lordships  is,  wbetber  tbey  have  done  wrong 
in  coming  to  thai  decision?  Far  my  part,  I  must  own,  that  after 
having  given  tbe  best  attention  in  my  power  to  tbe  extremely 
able  aipiment  on  both  sides  conducted  throughout  the  caae,  it 
appears  to  me  not  only  that  there  i>  no  ground  for  saying  tbat 
the  Court  were  wrong,  but  that  tbere  is  every  reason  to  belicva 
that  (bey  were  predaely  right,  and  have  bit  the  exact  buundarf 
dining  tbe  rights  of  the  parties.  There  are  two  or  Ibree  cir. 
cumttanoes  which  make  that  appear  a  very  probable  conclnsioit : 
First  of  all,  tbs  fact  of  tbe  fiibcra'  ludgea  being  erected  in 
that  apot,  waa  a  very  strung  proof  that  tbat  was  the  extent 
to  which  Ibe  partiet  bad  a  right  to  come.  Why  thoae  lodge* 
should  be  erected  at  any  point  which  would  appear  to  make  • 
concession  of  any  part  of  the  territory,  one  cannot  very  easilj 
■ee.  Then,  they  appear  lo  have  taken  the  evidence  ol  a  wit- 
ness wbo  was  called  by  tbe  defenders  in  the  suit  in  tbe  year 
1776,  wbo  certainly  was  a  witiiess  of  tbe  most  unexceptinnubls 
kind, — a  witness  ol  whom  the  defenders  could  by  no  means  com- 
plain ; — be  was  a  witness  ailed  by  themselves,  sod  be  was  a  wit- 
nesa  who  had  actually  enjoyed  their  rigbi  of  fishery,  and  hmi 
taken  it  under  tbcm  ;  so  Ibat  what  he  described  aa  Ihe  right  ht 
enjoyed,  could  hardly  fail  lo  be  ibe  very  rigbl.  Mow,  be  de- 
scribe* it  in  a  manner  precisely  coTTespondeot  with  the  red  line 
which  has  been  drawn  by  the  Court  of  Session  on  tbe  present 
occasion  ;  that  is.  beginning  at  tbe  fishers'  li>dges,  going  acroaa 
lo  ihe  Bum  of  Ousie  ;  and  it  is  exactly  correspondent  and  agree- 
ing with  their  account.  Then  tbere  uanolbir  fact  in  the  case, 
fand  I  merely  select  these  aa  striking  facts)  namely,  that  tbe  very 
boandary  appear*  to  have  been  agreed  upon  in  the  year  17^tJ: 
and  stones  to  have  been  actually  placed  tbere,  tbat  the  finbera 
acting  under  the  corporation  of  Dingwall,  snrl  alto  tbe  fishera 
acting  under  the  Earl  of  Cromarty's  family,  in  tbe  higher  part  of 
the  river,  had  actually  met  and  agreed  upon  the  boundary  which 
was  to  define  their  right.  Mow,  these  are  ceitainly  facts  which 
seem  to  me  to  be  of  a  striking  description,  and  appear  fully  lo 
warrant  and  show  tbst  there  was  evidence  fully  suffieienl  to  sua- 
tain  Ibe  finding  of  the  Court  of  Session.  In  the  couiae  of  the 
proceeding,  however,  tbere  waa  another  document  referred  to, 
which  was  the  subject  of  very  great  dircusaion,  and  unfortunately, 
perhaps,  for  Ibe  rcapondenta,  they  wished  tbat  tbat  document 
should  be  waited  for  ;  and  ivhen  it  was  discovered,  it  waa  found 
to  give  rise  to  a  great  deal  of  debate  in  the  canae.  It  uaa  a  plan 
made  under  Ihe  direction  of  the  pursuers  in  tbe  former  caae, — ■ 
plan  by  a  Mr  Sangsier,  which  continued  running  down  to  iha 
water, — a  line  which  wai  called  tbe  line  of  tlie  March  between 
Balblair  and  Brexkenord  ;  and  it  seems  to  me,  Ibat  tbe  itrongeat 
argumentsby  far  Ibat  baa  been  urged  on  tbe  pertof  tbeappellant* 
In  this  case,  are  founded  on  tbat  document ;  because,  certainly,  it 
is  extremely  difficult  to  conceive  how  any  document  of  that  Uod, 
at  tbat  time,  should  happen  to  contain  ihe  march  between 
Breakenord  and  Balblair,  unleaa  it  was  for  tbe  purpose  of  de> 
fining  what  ihe  real  bouudiiry  was  ;  because  that  certainly  waa 
tbe  boundary  claimed  by  the  defenders  in  the  course  of  that  suit, 
and  it  is  veir  frequently  stated  by  their  witneaaes,  a*  that  on 
which  tbejr  relied  as  tbe  point  *t  which  tbey  bad  Bthcd.  But  at 
the  aame  time,  the  reaaon  for  drewing  that  line,  and  Ihe  aulhoriv 
under  wbicb  it  wua  drawi^  ate  poiuta  ou  which  the  Hoote  ap- 
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pesn  to  DK  to  be  left  in  mt(M  Ignomtce ;  and  then  ii  ■  great 
.deal  to  be  amtned,  before  it  ii  ponlble  tDupljiCw  eridence  In 
the  prnent  case.  Wlicther  it  iru  done  bf  Mr  Sangitar  UqikV, 
for  his  oirn  arnuseinent,  or  bf  the  appeUaoti,  or  ]n  the  reapon- 
denta,  or  bf  the  Cmitt,  i[  ippean  to  be  ^uite  inapplicable  to  the 
ease,  until  it  ii  diitinctlj  proved  for  whM  purpoM  it  is  done. 
Mo  rererence  is  ni«de  to  It  in  tbe  judgment, — no  atatement  1« 
made  in  the  ptao.  of  tbe  purpoae  for  which  iiwi*  drawn, — and  it 
appear*  lobe  left  in  ■>  mticb  obscuritj  as  it  la  posaibU  to  coa- 
eeive.  It  is  not  at  atl  impossible,  that,  iritb  some  such  viett  M 
the  Oourt  of  S«Mi«n  lalel]-  directed  Hr  Jardine  to  dravr  a  line 
c^itadent  viih  dielr  riew.  theT-  ma^  hare  dedrod  Mr  SangitN 
to  draw  tbia  line,  metrlf  for  the  purpote  of  >^ing  wbetlier  it 
would  correspond  with  what  they  coDceiTtd  lo  be  the  real 
bou'idarf,  and  tbal  tbeir  inspection  majr  have  conrinced  tbeni 
that  it  could  not  be  aa.  Under  these  circumttaneeE,  it  is  veij 
daqbtful  eridenee. between  the  parties.  I  do  not  mean  to  ietif 
that  it  would  have  been  more  natural  for  the  Court  of  Seaaioa 
to  negative  that  line  between  Breakenord  and  Balblair,  if  that 
lad  been  their  object,  but  still  It  seems  lo  teavs  it  in  a  degree  of 
doubt,  which  renders  that  document  of  verf  little  Tttlue  in  the 
ciisG  when  it  eomes  Co  be  considered;  and  there  la  one  fucC^  re- 
g;irditig  that  document,  which  make*  it  almost  impossible  for  the 
appellants  to  aviii]  themselves  of  it,  wLen  Che  whole  is  taken  into 
account ;  becanae,  chough  it  passes  as  tbe  march  between  Bal- 
l)lair  and  Breakenord,  it  plainly  leada  to  the  otlier  aide  of  two 
valuable  poola  which  are  now  in  dispute,  and  places  Ibem  Co  the 
west ;  that  is,  at  tbe  paraoers'  aide  of  tbe  botmdary  line ;  eveo 
supposing  that  to  be  Cbe  tine.  In  all  respecCs  it  cannot  be  correct, 
for  it  is  not  reconcilable  or  consistent  in  all  parcicolata ;  and 
thereFcire  it  appesrs  Co  aie  Co  be  very  diAcnIt  to  make  any  nae 
of  it,  BOSS  todedde  the  laattcr  between  tbe  parties.  My  Lords, 
there  was  one  other  circumstance  alluded  lo,  with  refeKDtt  to 
this  description,  and  that  is,  that  Cbe  respondents,  who  are  ap- 

Eellants  in  the  cross-appeal,  wish  to  make  the  description  given 
y  tbe  Coart  of  Session  in  aome  degree  qualified,  by  inserting 
the  words  which  appear  in  the  former  judgment,  namely,  the 
words — "opposite  to  their  own  property  j"  but  lown  thatit  doe* 
not  appear  Co  me  that  thoae  words  necessarily  meao  any  limita- 
tion of  the  right  of  fishing,  bat  that  that  may  be  very  fairly  taken 
as  one  of  the  circumstances  of  description,  which  in  some  de- 

Sce  cends  Co  tbow  tbe  place  that  was  pointed  out,  ina&mucb  at 
re^ikenord  Was  the  property  of  the  corporaCion,  that  they  ntoy 
have  a  right  to  come  op  to  thit  point,  and  there  to  fish  opposite 
to  (heir  own  property.  It  seems  to  me  that  that  does  not  add 
much  CD  the  cerCainty  of  tbe  description ; — that  probably  is  Che 
sense  in  which  tbe  Court  of  SeEsioa,  in  the  year  1778,  lued  thoaa 
words.  There  is  only  one  other  circumstance  to  which  I  need 
allude,  whicli  is  a  supposed  irregulsrity  in  the  Court  of  Session 
in  drawing  this  boundaiy,  when  tbey  were  alone  with  the  sur- 
veyor who  was  employed  in  forming  tbe  plans,  and  as  if  they  bad 
proceeded  without  proper  openness  and  publicity  to  come  to  that 
conclusion  with  ChnC  gentleman,  and  wicbout  Che  knowkdge  of 
tbe  parties  i  but  I  must  own,  that  it  appears  to  me  that  that  which 
savoured  in  some  degree  of  imputHtion  at  one  period  of  the  argu- 
nent.  is  alCogeCber  moat  saCisfjccorily  eTplained..and  Chat  nothiug 
of  an  improper  kind  Cook  place  apon  that  occasion  ;  but  that,  in- 
Biraucb  as  tbe  Judges  retired  into  another  room  with  tbe  sur- 
veyor, and  directed  bim  to  dtsw  the  plan,  which  they  afterwards 
produced,  as  explaining  their  own  judgment,  they  only  did  that 
which  la  consCanlly  done  in  every  Court  of  Justice,  namely, 
directing  some  one  Co  hold  cbe  pen  for  them,  and  draw  their  de- 
cree i  snd  they  adopted  that  decree  arcerwards,  and  pronounced 
what  they  bad  required  him  to  draw  ss  the  line  which  they  were 
disposed  10  piDnounce  as  the  real  boundary  line  determined  by 
tbeir  judgment.  It  appeara  to  me,  therefore,  that  in  atl  respects 
tbe  Court  of  Session  have  done  what  is  right  upon  this  aubject, 
and  my  humble  motion  to  your  Lordsbipa  is,  thut  this  judgment 
•liould  be  affirmed ;  and  1  apprehend,  Ihat  as  these  matCer*  bare 
•11  arisen  from  Che  carelesanesa  of  the  pursuers,  the  defender*  in 
tbe  former  action,  and  as  very  .great  doubts  have  arisen  in  con- 
eequence  of  the  ignorance  of  the  parties  as  to  the  real  eitent  of 
their  rigbt,  that  ought  to  be  done  without  any  costs. 
Judgment  affirmed. 

First  Division. —^c(.   J.    Hope,  H.    1.    Robertson— if  It. 
Vol.  VI. 


Stqihen  Jjoahington,  R.  Jameson,  Charles  Neaves. — RicbaTd- 
BOD  and  Connell,  Appellants'  Solidcon. — SpoCtiswoode  and 
Robertson,  Respondeau'  Solicitor*. 

CraURT  OF  SESSION. 

INNER-HOUSE. 

Hh  Julij  1S34. 

No.  4L0.— Andrew  BoyeS)  Puriuer,  v.  The  Fncor- 

FORATtoN  or  Tailors  of  Ganonoate,  Defenders. 

Partnership — Society — Relevancy — Beld,iMai  iUneii — being  one 
b/iIu  coatin^cndet  uUitluig  a  mtmber  of  a  tacitly  It  rtlit/fram 
Iheyundt, — affiirded  a  relevant  grovnd  Jbr  eliding  the  irrilaacif 
'  \  righli  coaujuml  onnol  poj/ing  np  kit  piriodicai 


The  IncaittDration  of  Tailors  of  Canongate  WAi  con- 
athated  in  the  eixteentli  century  by  charter*  from  tbe 
Abbot  of  Holyraod,  and  a  Seal  of  Cause  from  tbe 
Magistrates  and  Council  of  Canongate,  with  power  to 
make  bye-laws,  and  keep  boxes,  &c.  for  the  maiaten- 
ance  of  their  poor.  These  gmnta  were  ratified  by 
Acts  of  the  Scottish  Parliament.  By  the  third  of  the 
Society's  regulatioDs  it  was  declared,  that 
^'  each  member  shall  pay  tbe  sum  of  one  abilling  quarterly  Co  the 
funds  of  tbe  Jncorpotstion ;  and  if  be  suffer  this  payment  to  be 
two  yeara  in  arresr,  he  shall  forfeit,  on  the  part  of  himself,  his 
wife  and  children,  all  interest  in  the  funds  of  the  Incorporation. 
His  name  shall  be  strtidc  off  the  roll,  and  be  aball  iw  longer  be 
considered  a  member." 

And  by  the  eleventh  law  it  was  enacted, 
"  That  eacfa  member  shall  pay  one  shilling  qusrtarly  lo  this 
fund  (exclusive  of  his  quarterly  payments  Co  the  Incorporation) ; 
snd  if  be  allows  these  payments  lo  fall  into  arrear  for  two  yesr^ 
he  shall  forfeit  all  right  end  interest  in  the  said  fund,  for  hint, 
self,  his  wife  and  children." 

The  pDrsoer  became  a  member  of  the  Incorporation 
in  1810 — subscribed  tbe  laws — paid  tbe  entry  money 
of  £10,  and  paid  his  contributions  up  to  November 
1827,  when  he  removed  to  Fife,  and  having  fallen  into 
■rrear  of  bis  contributions  for  two  years  and  a  half, 
the  Incorporation,  on  4th  February  IS^O,  declared,  in 
terms  of  the  laws,  that  the  nuraaer  had  for  himself, 
his  wife  and  children,  forfeited  all  interest  in  the  fundi 
of  tbe  Incorporation.  The  pursuer  brought  the  pre- 
sent action,  to  have  it  found  that  the  Incorporation 
jrere  bonnd  either  to  restore  him  to  his  rights  and 
privileges  a*  a  member  of  the  Incorporation,  or  to  re- 
peat and  pay  back  the  eontribntions  iriiicb  he  had 
made  to  the  funds.  In  his  revised  condescendence  the 
pursuer  stated,  that  in  thu  summer  of  IS28  he  had,  by 
the  advice  of  medical  men,  gone  to  Pittenween,  and 
sf^rwards  to  Anstruther,  for  tbe  benefit  of  his  health  ; 
that  in  1629  he  was  in  the  Infirmary  of  Edinburgh  for 
about  a  fortnight,  abont  which  time  he  Rutfaorised  John 
Dalgleish,  tailor  in  Edinburgh,  to  receive  a  sum  due 
to  htm,  and  pay  the  contributions  ;  that  it  was  only  in 
February  1830  that  he  learned  that  this  had  not  heed 
done,  and  that  in  April  of  tlifit  year  he  presented  a  pe- 
tition to  the  Society,  offering  payment  of  the  arrears, 
and  prayiag  to  be  reponed.  The  10th,  llthand  12th 
articles  of  the  pursuer's  revised  condescendence  were 
in  tbe  following  terms : — "  X.  That  at  the  time  the  ar- 
No.  XXXI.  , 
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from  town,  Mid  labouring  ander  bad 
hedth,  to  Buch  a  degree,  that  be  mu  anable  to  earn 
almoit  any  thing  for  the  inpport  of  himielf  and  (amilji 
and  waa  regularly  receiving  aid  from  different  benefit 
■ocieties  of  which  he  i»  a  member. — XL  That  by  ar- 
ticle 4th  of  the  regulations  of  the  Incorporation  1825, 
it  !■  provided,  that  "  each  luperannuated  member,  and 
each  member'!  widow,  iball  receire  the  lum  of  thirty 
■hillingn  Sterling  yearly  from  the  fundf,  the  SDperan- 
nnacy  of  the  member  to  be  judged  iif  by  the  Incor- 
poration;" and  by  article  12th  of  the  tame  regulationa. 
It  ia  provided,  that, "  in  addition  to  the  proTi»iotl  abore 
alated  for  widowi,  if  any  member  be  dimbled  from 
working  by  diitreas,  be  Hhall  be  allowed  £6  perannam, 
including  the  SOi.  from  the  Incurporation ;  and  the 
members  to  be  the  sole  jndgea  of  hii  claim,  aa  men- 
tioned in  article  4th."— XII.  That  in  virtue  of  the 
rules  just  quoted,  the  pursuer  w;onld  have  been  en- 
titled to  the  foreaaid  allowance  of  £6  peranunm  from 
the  funds  of  the  Incorporation,  had  he  applied  for  it ; 
bat  be  did  not  do  so,  expecting  that  his  health  would 
get  better." 

The  Lord  Ordinary  (Fullerton)  prouoonced  the 
following  in terlocntor  and  note: 

•■  80ft  Ftbnarj/  )834.~The  Lord  Ordiniiy  hiTfng  heard 
parti»'  procuntODi,  and  comidend  tbe  doMd  record,  Suilmint 
the  letevancjrofthe  tenth  artideof  the  punuer'icondetcendenee, 
aa  explained  bj  the  elerenib  and  twelfth  tnicle*.  And,  »  the 
punuer'i  aTcnaenta  in  Ibeae  irtieleB  are  denied  br  the  defenders, 
Jlppointa  the  cue  to  be  called,  that  partiet  may  be  heard  on  tha 
mode  oF  aicertaining  their  truth. 

"  Noit — If  the  punuer  could  entahliah  to  the  tatiafictJon  of 
the  deFenden,  that  he  employed  Dalgleiab  to  paf  the  quanerlv 
latei  during  bie  abience,  and  if,  immediately  on  learning  that  tbii 
bad  not  been  done,  be  tendered  payment  of  the  aTTemn,  onlj  a 
few  months  having  then  elapaed  from  the  period  of  the  forfeit- 
ure of  bia  right,  it  wonld  leem  rather  a  hirah  enforcement  of  the 
rnlM  of  the  Societj',  to  reject  hU  claim  for  re-admiation.  But, 
conwderii^  tbat  tbii  ia  auhacantiallf  b  cue  of  inaurance,  and  that 
the  party  in  auch  a  case  ia  bound,  at  hia  own  risk,  to  aee  tbat  the 
periodical  ratei  are  duly  paid,  the  Lord  Ordinary  doe*  not  think 
himself  a Qthoriaed  to  diapenae,  from  mere  conai deration  of  hard- 
ship, with  the  atrict  rule  of  the  Society.  On  the  other  hand,  a* 
illneaa,  incapacitating  for  work,  waa  one  of  the  eondngenciei  eit- 
titling  •  member  of  the  Society  to  poaiiire  relief  from  the 
funda,  a  foriiuri  it  must  aSord  a  ground  for  auapeiiding  the  pe- 
riodical contribuliona ;  and  theielore  the  Lord  Urdirury  haa  no 
doubt  that  the  tenth  article  of  tbe  condeacendence,  aa  explained 
by  the  eleventh  and  twelfth,  are  relevant,  and  muat  be  adniitted 

The  Incorporation  reclaimed,  bat  the  Court  ad- 
hered. 

Flrat  Drviaion. — Lord  Ordinary,  Fullerton Acl.    R.  Ro- 

bertron  ;  Robert  Urquhart,  S.^.C,  Agent.— ^it.    Wbigham  ; 
John  Macandrew,  S.8.C.,  Agent— Mr  Bell,  Clerk.— LG./).] 

ith  J  nil/  1834. 

No.  ill. — JoHM  CowAK,  Purtuer,  v.  RoBSRT  Watt, 

Peter  Campbell  and  Otkess,  Dffenderi. 

Proeesa— Eipensea — Jnry  Trial— ^  acWiel  being  relnriirdftr  Ii, 
Bf  danugCM  Bgain$l  aneoffmr  iltjtniltn,  and  Ike  allien  being  sf- 
teiltied  miA  rrpeniei,  Ike  qut^ion  toot  raited,  vrtelker  Ike  taid 
definderi  mrre  liable  la  Ike  pumerfar  a  Joiirlk  of  the  tipeniet 
enlj,,  or  far  Ike  wkcUj  iul  tlie  tzptiuet  viere  modiRed,  o/conMenl, 
fo  o«e-kBlf.  J      ■  J  . 


In  this  caae,  (which  is  reported  anle,  Vol.  VI.  pp. 
ud  133,  which  aee)  the  jury  found  a  rerdict  aga 


75, 
t  against 


Mr  Campbell,  damana  Ii.,  and  tb«  Court  fonnd  him 
liable  in  expenwa.  In  taxing  the  account,  th«  auditor 
reserved 

"  for  cooiideration  of  their  Lordahip*  an  otgection  atated  by  tlw 
defender,  Mr  Campbell,  that  [be  account  includes  tbe  wbole  ca- 
penaet  incurred  by  the  purauer  in  the  action,  while  he  eoncenda 
tbat  he  la  only  liable  for  a  proportion  thereof,  ia  so  (ar  u  thrca 
of  tbe  defenders  were  aisoiisi«l,  aikd  found  sotitlad  to  their  ea- 


There  appeared  to  be  a  dithnaea  of  opinion  on  tho 
bench,  aa  to  whetber  Campbell  waa  liable  for  a  fourth 
of  the  expenses  only,  or  for  the  whole ;  and  a  remit 
waa  proposed  by  the  pursuer's  counsel  to  tha  aoditor, 
to  ascertain  the  proportion  of  the  expenses  incnrred 


against  Campbell;  but  the  latter  having  offered  to  par 

■    "of  the  a. 
'  Tbe  Lordi  approve  of  the  auditor's  report  upon  tl 


one- half  of  the  account, 

,  the  aMOont  of 

expensea,  and  of  conaent  modify  the  smoont  tlertof  to  one-half, 
and  decern  and  onUn  tbe  defender  to  nuke  payment  to  the  por- 
auerof  the  anmof  iCDI,  3. 6.,  beingone-balf  of  tbe  taxed  aanaot 
of  said  account,  with  the  expenae  of  extract." 

Fint  Division.— jfct.   WhiBbam;  William  Martin,  S.S.C.t 
Agent— ^ft.    Cuaingbamei  Feter  Campbell,  S.S.C,  Ageut. 


Hk  Jidi/  1834. 

No.  41S. — NiBL  M'MiLLAN,  nominal  Purtuer  and 
Obieeior,  v.  Gxobci  Bimmib  and  Johm  Kkmhedy, 
W.S.,  DefenderM. 

Proceaa — Mulriplepoinding — Agent  and  Gient — An  agent  hmr. 
ing  eandtteled  a  eminjnr  a  poor  clieia,  and  aUuned  decree!  for 
n/vfun,  vjltc4  ke  atloved  lo  go  aid  in  iii  elieiU'i  name  i  oatf 
the  elidnt  Aaviai  Ikerei^er  graaled  a  general  diickarge  la  lie 
oppeiile  parly,  vibick  wiu  alleged,  but  not  admUltd,lo  ineliidelit 
onKiiiiit  of  eipentti  deamed  fir  i  and  Ike  agenl  Aonat;  Ikert. 
Bfter  raited  an  aelim  againM  kit  dienl  for  Ika  erpeniet,  and  im 
tbe  dependraee  uied  arreilineni  im  Ike  kandi  ef  ike  oppouie  parly, 
and  iroagkl  a  nulliplepeinding  in  Ml  name — Ctrtumilanee*  in 
u/iiehfaHad,  thai  Ike  diMckarge  toat  tiot  mffldeiU  to  har  Ike  am- 
peteacy  of  Ike  mulliplepoiHding. 

In  December  18.t0,  Binoie  proiented  a  bill  ofaiu- 
pension  and  liberation  agwnit  the  objector,  and,  in 
July  1832,  he  obuined  a  decree  for  £57,  13.  7.  of 
modified  expenses  against  the  objector,  with  £l,  ISa. 
1 1^.  aa  the  due*  of  extract.  In  tliat  action,  tha  re- 
spondent, Mr  Kennedy,  acted  as  the  agent  in  Edin- 
burgh'for  Binnie,  who,  it  was  admitted,  was  in  circum- 
stances of  poverty.  Decree  fur  expenses  was  allowed 
to  go  out  and  be  extracted  in  tbe  name  of  Uinnie. 
On  the  SOtb  of  August  1B32,  the  objector  was  aerrad 
with  a  diarge  of  payment,  in  name  of  Binnie,  for  tha 
above  sum  of  expenses.  On  14lh  September  183S, 
Binnie  granted  a  discharge  in  favour  of  the  objector, 
which,  after  narrating  the  action  uf  suspension  and 
liberation,  tbe  decree  for  expenses  therein,  and  thfl 
charge  of  horning,  bore : 

"  And  now  seeing  that  the  asld  Niel  M'Millan  haa  made 
payment  to  me  of  a  certain  sum  of  money,  the  receipt  of  irbiek 
la  hereby  acknowledged,  and  all  objecliona  to  the  contrary  for 
ever  renounced  and  dlacharged  j  therefore  wit  ye  me,  the  aaid 
George  Binnie,  to  have  disclaimed,  u  I  do  hereby  diaclaim,  tbe 
foretaid  proceedings  and  charge  of  payment  at  my  instance,  and 
slso  to  havedisrhai^d,  u  J  hereby  discharge,  exoner,  and  acqait. 
the  said  Niel  M-Mitlan,  hi>  heirs,  executors,  sod  sueeesaon,  in 
full  of  all  claims,  clsgs,  debts,  dues,  and  demanda,  and  of  and 
from  all  action  and  execution  competent  that  hai  followed  or 
may  follow  thereon,  now  and  for  ever:  And  1  bind  myidf  to 
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.  This  discharge  incladed,  it  wbi  aaid.  the  expetiaei 
ei>nuin«d  in  the  foretaid  decree,  the  •am  paid  to  Bin- 
vie  being  about  £20,  exclnsire  of  certain  counter 
claims  against  Binnie,  irhich,  it  wan  alleged,  vhen 
taken  in  addition  to  the  ahove  sum,  formed  a  fair  eqnL- 
valent  for  the  discharge.  The  objector  averred,  that 
he  had  made  said  settlement  with  Binnie,  in,the  belief 
that  he  was  the  true  creditor  for  the  expenie*  found 
due  by  the  decree,  »nd  tliat  he  bad  not  been  inter- 
pelled  by  any  party  from  dealing  and  transactiog  with 
hi  10  Kcordiogly. 

.  On  the  other  hand,  it  wai  averred  by  the  respon- 
dentft  that  the  discharge  had  been  obtained  from  Bin- 
■i«  bf  the  objector,  for  the  fraudulent  pnrpote  of 
defeatmg  the  respondent's  right  to  the  expenses  tinder 
the  decree:  That  the  whole  snm  paid  by  the  objector 
to  Binnie,  did  not  exceed  £17:  That  Binnie  never 
was  in  posseaaion  of  the  groands  of  debt,  or  of  the 
decree  for  expenses,  or  the  diligence  thereon,  which 
was  truly  used  at  the  respondent's  instance  ;  and  that 
at  the  time  when  the  said  discharge  was  granted,  the 
objector  knew  that  Binnie  had  no  right  to  the  ex- 
penses  in  the  decree,  linoe  the  objector  himself,  aa 
well  as  his  agents,  bad  made  several  applications  to 
the  respondent,  re^uestiog  him  to  delay  extracting 
tlie  decree ;  and  danng  the  dependence  of  the  process 
of  suspension  and  liberation  at  Binnie's  instance,  these 
psrtiet  had  constantly  argued  the  case  a*  if  Binnie  was 
not  the  dominas  litis,  ana  that  the  expenses  were  de- 
Frayed  by  another  party,  to  wlium,  therefore,  the  ob- 
jector looked  as  responsible  to  him  for  his  expenses, 
ia  the  event  of  his  being  snccessful  in  the  cause. 

The  respondent,  in  September  1833,  raised  an  no- 
tion against  Binnie,  for  payment  of  the  expenses  dis- 
bursed by  him  as  agent  for  Binnie  in  the  process  of 
■ospension  and  liberation,  on  the  dependence  of  which 
action,  be,  on  the  6th  of  October  following,  used  an 
arrestment  in  the  hands<of  the  objector.  In  that  ac- 
tion the  renpondent  obtained  decree  in  absence  ngainit 
Binnie,  and  he  now  brooght  the  present  proceiis  of  mul- 
tiplepoinding  in  the  name  of  the  objector,  as  the  party 
found  liable,  by  the  foresaid  decree,  in  payment  of  aaid 
expenses  against  the  competency  of  said  action  pro- 
ceeding in  bis  name. 

The  objector  pleaded — I,  That  the  unreduced  de- 
cree by  Binnie  showed  that  the  debt  wai  extingniahed 
by  the  proper  creditor. — II.  That  even  if  the  debt 
bad  been  uodischat^d,  an  action  of  forthcoming  was 
the  only  competent  action,  seeing  that  there  was  no 
double  distress.  Answered  for  the  respondent — I: 
The  pretended  settlement  with  Binnie  was  a  fraudu- 
lent attempt  to  defeat  the  respondent's  just  claim  to 
the  expeo'tes  which  he  had  disbursed. — II.  Even  as 
grantea,  the  dischai^e  produced,  proceeding  on  a  dia- 
olamation  of  the  auspension  and  diligence,  and  not 
bearing  special  reference  to  the  debt  in  question,  and 
not  being  followed  by  di^livery  uf  tho  grounds  of  debt 
or  diligence,  nor  bearing  to  be  so,  i*  ineffectual. 

The  Lord  Ordinary  pronounced  the  following  in- 
terlocutor : 

"  2lit  Mm  ISM.— The  Lord  Ordinary  hiving  returned  con- 
he  4ebat<,  and  advised  the  procMi,  In  icipect 


tbat  the  diicbirp  produced  does  not  estsbliih  the  objector's 
arerment  (hst  ihe  debt  due  bf  tiim  to  Binnie  hu  been  paid,  re- 
pels the  objectlani  Co  the  nimpetencr  of  this  action,  and  lus- 
taina  the  aame  ;  finds  elpenies  due  ;  BltoiTa  an  account  tbereaf  to 
be  given  in,  and  remit)  to  the  auditor  Co  tax  the  aame,  and  to  re- 

Krt;  and,  farther,  appoinCa  claima  upon  tba  fund  in  tnedio  to  be 
Iged  in  eight  daya  from  this  date. 
.  "  Xiila. — The  objector  pleada  that  the  agent  not  havingtaken 
decree  in  hit  own  name,  nor  intrrpelled  him  from  paying  cfae 
aipenies  found  due  by  him  to  Biniiir,  but,  on  ibe  contrary,  a 
char^  haviug  been  given  to  him  in  Binnie'i  name,  to  pay  cfaeae 
expeniei  to  Binnie,  upon  h  borning  subacribed  bj  the  agent 
himielf,  he  waa  futly  warranted  to  settle  hie  clHim  with  Bintiie, 
which  he  did  on  Uch  September  1S32,  and.  in  evidenre  of  thia 
Mttlement,  a  discharge  of  that  dale  is  produced.  The  Lurd 
Ordinary  knows  of  no  eate  yet  decided  where  a  fumial  diicliarge 
obeying  a  charge  to  pay,  and  where  the  cause  ii  entirely  out  of 
Court,  has  been  disregarded,  and  the  agent's  claim  aastained. 
In  Hamilton,  17tb  June  1819;  the  action  had  not  proceeded  ao 
far  aa  to  show  whether  the  agent  meant  to  take  decree  iu  his 
own  name  or  no: ;  and  although  there  was  a  formal  discharge, 
the  process  was  still  in  Court,  and  the  dischsrge,  aa  made  at 
that  stage  of  the  proceedings  in  main  fide,  was  disregarded,  it 
does  not  appear  from  the  report  that  there  was  a  dlicbargs  in 
any  of  the  other  cases.  If  tliere  had  been  a  valid  discharge  in 
the  present  case,  the  Lord  Ordinary  is  inclined  to  think  that, 
inatnd  of  proceeding  against  the  objector  by  raising  a  multiple- 
poinding  in  his  name,  on  tbe  narrative  that  be  bad  a  sum  of 
money  in  his  bands  belonging  to  Binnie,  which  he  was  ready  to 
pay  to  the  creditor  best  entitled  to  it,  it  would  have  been  the 
proper  courae  to  proceed  by  reduction  or  forthcoming,  or  rather, 
perhaps,  by  reduction,  with  s  conclusion  for  payment.  But  tbe 
discharge  produced,  whatever  it  may  have  been  intended  to  do, 
dom  not  discharge  the  sum  of  expenses ;  for  it  makes  Binnie 
disclaim  the  proceedingi,  and,  by  necessary  consequence,  re 
nounee  all  clum  to  them.  They  are  not  eipreiily  included  i 
and,  after  the  disctimation,  the  discharge  cannot  he  supposed  by 
implication  to  include  them.  Supposing,  then,  that  the  objec- 
tor has  not  obeyed  the  charge  to  pay,  and  that  the  money  is  still 
due  to  Binnie,  a  mulliplepoinding  was  not  an  incompetent  fom 
of  process,  where  there  might  be  other  claimants,  aa  the  objec- 
tor had  declared  himself  insolvent,  (Ans.  13.)  As  all  tbe  plead- 
ings hitherto  have  been  on  the  competency  of  ihe  procesii,  it  is 
neceHsry  now  to  order  claims  to  be  lodged.  If  no  other  claim- 
ant appears,  tbe  answers  may  be  held  as  the  claim  for  Mr  Ken- 
nedy, and  decree  pronounced,  so  aa  to  save  farther  expense.' 

Tlie  objector  reclaimed.    Tbe  Court  adhered. 

L  pp.  35,  86, 


Hh  Juljf  ISSi. 
No.  413, — Sir  WAtTsit  GEoitaB  SriitLiva,  Bart^ 
pHTtuer,  V,  SiH  WjLLUU  Francis  Eliott,  Bart^ 
D^ender. 

Process — Reclaiming  Note — A  rtdaimrr  kawiwg  aum/fte  Omri 
la  alloiB  Ait  rtclainint  nott  lo  drop  oaf  afiht  roU,  lAa  Cottrt  re- 
Juitd  tie  mite,  toiih  apeiuei. 

On  this  case  being  called,  the  counsel  for  the  re- 
claimer (defender^  requested  that  it  night  be  allowed 
to  drop  out  of  the  roll,  to  which  the  pursuer's  counsel 
having  ohjacted,  the  Court  refused  the  note,  with  ad- 
ditional expenses. 

Second  Division.— Lord  Ordinary  Medwyn. — Act.  Forsyth; 
James  Hope,  Senior,  W.S.,  Agent.— ifA.  Sandford;  Alexajider 
Scot,  W.S.,  AgcoL— Mi  FcrguaoD,  Clerk.— [CA] 


^^ '^ d^^ 
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,,Goo<^le 
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Lar4  UatteiaU. — I  do  not  diink  the  mere  bringiDg  at  »,  ra- 
duetion  U  id  all  caaea  to  be  held  to  suthoriBe  the  pMaing  oF  a 
biU  of  •upensiop,  nnlesi  tbere  be  ■  printa  facie  cue  on  the 

Lord  GiBUi. — I  do  not  mean  to  m;  tbat  I  iroulii  be  for  pass- 
ing the  UII,  if  the  caae  m*  evidently  unfounded  on  the  nKrit*. 
I  form  taf  optnion  «a  looking  into  the  p^era. 

The  other  Jndffei  ooncorred,  and  the  Court  re- 
nitted  to  the  Lord  Ordinary  to  pus  ths  bill  on  csu- 
tioB. 

Fiwt  Dirition — tord  OdinaTT.  Moncreiff. — Acl.  Dean  of 
FWcnItT  (Hope)  and  Shtw;  JohnB.  Qnde,  ff.S..  A;;ent.-~ 
JU.  Skene ;  Jwnee  Stuart,  S.  S.  C,  Agata. — Hi  Holluid, 
Cle^— l.G.i).1 

Sth  Jtdtf  1831. 
No.  416. — Jaubs  John  Fraser,  W.S.,  SutpenAr,  ■a. 

LiKUTBNAHT-COLONEL   JOHH   GuRDOH   of  Cluug, 

Thomas  Guthrib  Whioht  ami  Patrick  Cock. 
BUBV,  Respondent. 
Procei* — Snspeniion  and  Interdict — Arbitration^^SubmiBaEon 
—jtpartj^  katiin%  hnmght  an  action  e/diclaralor,  lo  kaee  ii/ovnd 
tluU  a  ni6fHiuipn  icaartndtredrtLU,  by  thearbUtrt  itipulalmj^iH 
tktcttmaofit,  that  a  TiiiniiittliBKUte  lodged,  binding  the  pariiei 
to  remuiuraie  tkt  arhiirrt  for  their  trouble  f  atti  httvins .pretentid 
a  bill  af  iiapeniion  and  iiuerdicl  on  litis  an'l  certain  aildiliaaal 
^rottadifOgaitM  the  arldlert  proeetding  yjitk  the  tubmiinonin  t/a 
meantime — BiU  rrfuied  with  eipenui,  mermng  all  pleat  in  iA* 
dttlaralor,  or  in  a  reduction,  of  any  decree-atbUral  to  be  pro- 

The  tiupender,  Mr  Fraier,  wat  iarol'td  in  TarioQi 
law-sQiM  with  the  respondent.  Colonel  Gordon.  On 
the  18th  and  19tfa  November  1831,  tbe  parties  entered 
into  B  minnte  of  agreement  to  submit  these  different 
procetsei  to  arbitration.  On  the  29lh  of  the  same 
month,  they  executed  a  general  deed  of  sabmiMlon  of 
all  their  disputes  and  differences.  The  other  respon- 
dents, Mr  Gathrie  Wright,  auditor  of  Coart,  and 
Mr  Cockbom,  aceonntant,  trere  named  arbitera,— ac~ 
■epted  of  the  submission  on  the  1st  December  18SI, 
and  in  that,  and  the  fbllowing  months  of  January, 
Febroary  and  March  183S,  the  serefal  actions  in  de- 
pendence between  the  parties  were  SDCcessirely  jadi- 
cially  remitted  to  the  referees,  on  joint  minutes  of 
reference  lodged  in  the  different  processes.  After  the 
arbiters  had  concluded  one  branch  of  the  submission, 
and  prepared  notes  which  were  ready  to  be  issued  on 
another  branch,  which  related  to  an  aoconnting  be- 
Iween  the  parties,  the  arbiters  gave  intimation  to  the 

!>arties,  that  before  the  arbiters  could  issue  their  notes 
a  the  accounting,  a  minute  would  require  to  be  signed 
by  the  parties,  obliging  themselves  preserving  all 
eutimB  of  relief  inter  le,'}  to  pay  the  whole  expenses  of 
the  snbmissi on,' including  a  reasonable  remnneration 
to  the  arbiters.  A  minute  to  that  effect  was  accord- 
ingly  subscribed  fay  the  agent  for  Colonel  Gordon, 
and  by  the  suspender.  After  this,  varioos  proceed- 
ings took  place  under  the  jodicial  references  and  snb- 
vission  ;  bat  on  the  Zlst  August  1833,  a  minute  was 
lodged  for  the  stispender,  declining  the  jurisdiction  of 
Mr  Wright,  in  consequence,  as  he  alleged,  of  that 
gentleman  bavingimbibed  a  prejudice  against  him,  re- 
sulting from  certain  proceedings  in  which  the  suspen- 
der was  interested,  connected  with  the  affairs  of  a 
tenant  of  the  Marquis  of  Abercorn,  for  whom  Mr 
Wright  acted  as  Caotor,  asd  wbick  had  given  rise  to 


an  action  at  the  instance  of  the  Boapendar  against  Mr 
Wright.  The  d«clinature  offered  by  the  suspender 
was  not  given  effect  to  by  the  arbiters ;  and,  there- 
after, in  March  ISSi,  the  suspender  raised  a  snmmoni 
of  declarator  against  the  arbiters  and  Colonel  Gordon, 
setting  forth  the  submission,  and  the  minnte  agreeing 
to  remunerate  the  arbiters,  and  concluding  that  the 
stipulation  for  payment  was  illegal,  and  aisqualified 
the  arbiters  from  longer  acting  as  snch  between  tba 

Earties.  And  farther,  that  thearbiters  should  be  pro- 
ihited  and  interdicted  from  any  longer  asauming  or 
exercising  the  functions  or  duties  of  arbiters,  or  judi- 
cial referees  between  the  parties.  In  addition  to  th* 
summons  of  declarator,  the  suspender  now  presented 
the  present  bill  of  suspension  and  interdict  against 
the  farther  proceedings  of  the  arbiters,  until  the  final 
issue  of  said  process  of  declarator,  oa  the  grounds, 
lit,  of  the  illegality  of  the  obligation  reqoired  from 
the  parties,  as  contained  in  the  minute  of  28th  Febm- 
ary  1833;'and,  2d,  of  the  personal  disqu^iScation  of 
Mr  Wright,  arising  from  his  connection  with  the  pro- 
ceedings in  relation  to  the  tenant  on  the  Abervom 
estate,  and  tlie  sitoalion  of  the  Buspender  in  regard  to 
him  on  that  account,  and  also,  in  consequence  of  Mr 
Wright's  having,  as  was  alleged,  taken  part  with 
Colonel  Gordon  in  printing  and  circulating  certain 
DOtei  which  had  been  issued  by  tba  referees,  re- 
lative to  a  political  summons,  which  formed  one  of 
the  snbjects  of  the  submission.  The  bill  was  allowed 
to  be  answered,  reserving  in  the  meantime  the  ques- 
tion of  interdict.  Separate  answers  were  given  ia 
for  Colonel  Gordon,  and  for  Messrs  Wright  and  Coct- 
burn. 

On  the  6tb  June  lB34i,  LordMonoreiff  pronounce'] 
the  following  ioterlocutor  and  notei 

"  The  Lord  Ordinary  baTing  considered  this  bill,"  tas.  "  Re- 
fuses the  bill,  find*  expenses  due,  and  remits  the  account  when 
lodged,  to  the  snditoi  to  be  taxed ;  but  reaerring  to  the  com- 
iriainec  all  pleas  competent  to  him  in  the  action  oT  dednaCor 
alreadj  raiied,  or  io  an;  reduction  or  otber  proceai,  in  the  event 
of  a  deeroe-arbitisl  being  pronounced,  and  to  all  the  other  pu- 
ties  tbeir  answers  to  an;  aucb  pleu,  ai  accordi. 

"  Noll,— The  Lord  Ordinary  refuaea  the  bill  and  the  inter- 
dict demanded,  on  the  aimple  pnncipie,  that  to  grant  any  inter- 
dict would  be  to  prejudge  the  case  itill  to  be  tried  in  the  decla- 
laCor  or  olhemige, — and  to  pasi  the  bill,  vrithouc  granting  the  in- 
terdict, would  be  nseleu,  endcreate  uniwceitary ezpenie,  aeeing 
tbat  nothing  baa  yet  been  done  which  can  be  the  lubject  of  aus- 
penaion  ;  w hereu,  on  the  other  aide,  the  complainer  can  auffer 


ia  oflcTed.  The  Lord  Ordinary  will  in 
n«r  prejudge  the  (jneatton,  as  to  tbe  effect  of  tba  mioute  re- 
quired by  the  arbiters  to  be  signed  at  the  particular  lime  when 
thia  took  place.  He  will  only  observe,  lit,  That  much  will 
depend  on  the  fact  averred,  that,  before  the  arbiteri  accepted  of 
tbe  submiision,  they  vetbally  required,  aiid  the  paniei  verbally 
agreed,  (hat  auch  an  obligation  ibould  be  granted.  !U,  That  if 
that  fact  were  not  ealabliibed,  there  is  a  material  difference  be- 
tween what  may  be  agreed  on  between  the  paitjea,  and  what 
ma^  be  legally  demanded  by  the  arbiters  in  tbe  middle  of  an 
arbitration  ;  and,  Sd,  That,  if  the  proceeding  were  held  to  be 
illegal,  it  would  be  difficult  to  hold  that  (be  proceedings  were 
valiiiBted  by  the  party  having  complied  with  the  demand,  or  sot 
having  objected  to  it.  There  con  be  no  doubt  that  the  arbitera, 
in  auch  a  case,  ivere  entitled  to  expect  fuir  remuneration,  and 
■lao  to  stipulate  for  it  before  accepting  of  the  aubmisaion.  The 
object  in  tbe  present  caae  evidently  wai,  to  have  Colonel  Gordon, 
a*  well  ss  tbe  complainer,  bound,  at  all  erenta.     But  Still,  if 
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the  me  irere  to  Mand,  that  no  toch  itipalMlon  tm  mide  till 
■iter  tbe  tubmiation  m*  accepted  and  procnded  in,  in  the 
war  stated  in  tbe  bill,  it  would  be  matler  for  importuit  ranii- 
deration.  hnw  far  it  wa«,  in  point  of  Uw,  competent  for  tbe  ar- 
biten  to  demand  Bueb  an  obligstion  before  proceeding  farther, 
and  vhat  ihould  be  tbe  effect  of  Cbeit  having  aiked  and  obtained 
it  under  lueh  circumstances." 

The  auspencler  reclaimei}.     At  the  advising, 

Lord  Gleiilee  said,  if  the  case  had  come  before  bim,  he  would 
not  bare  granted  an  interim  interdict.  There  wai  nothing  tbat 
the  parly  could  gain  by  paBitng  the  bill  of  lUnpenBion,  and  bf  ita 
lieing  refuted,  he  eould  «u9tain  no  injury.  If  an  interdict  were 
to  be  granted  rfc  jdano,  it  would  prejudge  the  queation  railed  in 
tbe  action  of  declarator.  It  appeared  to  bim  thacthe  preaent  wM 
an  ill-founded  ond  improper  proceeding  on  the  part  of  the  corn- 
plainer. 

Lord  Crmgletie  thought  the  interlocutor  of  the  Lord  Ordinary 
wa>  right  in  refoitng  the  interdict  in  tbe  meantime. 

Lard  Ueadowbent  had  not  the  least  doubt  on  tbe  quesfion. 
He  had  none  about  refusing  the  interdict,  and  even  »  to  pauing 
the  bill,  if  that  waa  done  in  tbe  meantime,  it  would  lead  to  what 
waa  aimed  at  by  tbe  party,  and  prejudge  the  queation  for  diiciu- 
aion  in  the  ordinary  action. 

Tit  Lord  Jiultce- Clerk  vaa  clear  for  not  granting  the  interdict. 
He  aaw  no  rvaaon  for  bringivig  the  pifetent  bill  but  to  prejudge 
the  queation  in  the  declarator.  He  therefore  concurred  with  the 
Iiord  Ordinary  in  bis  iiiierlocutor,  refuaing  to  grant  tbe  inter- 
dict, and  alao  refusing  to  pais  the  bill. 

Tbe  Coart  refused  the  note,  with  additional  ex- 
pentet,  and  amerciated  the  complainer  in  the  anm  of 
fire  guineas  for  haring  printed  an  irregnlar  appendix. 

Sotpender-*  AuthoritieB.— (1.)  Fac.  Coll.,  H'Callum  and 
Neilion  r.  Lawrie,  26th  June  1810.  Breadatbuie  «.  Pateraon, 
tiierein  referred  to.      Mackenzie,  Decembef  19,  1B28. 

Re«panden[ii'(Arbi(erj)  Aulboritiei. — (I.)  Craig  v.  Union 
Canal  Company,  (b.)  M-Callum  and  Neilaon  t>.  Lawrie,  26th 
Jane  IBIO,  Fac.  Coll.  Kennedy,  80th  January  1BI9,  Fac  Coll. 
(6.)  Baillte  and  Rogers  v.  Pollock.  I9lh  May  18-29:  Shaw, 
VII.ei9.   Stetnirtp.  Roia.  2lat  Fthrusry  182:1;  Shaw,  l.SOi. 

Second  DiTi slot).— Lord  Ordinary,  Moncreiif. — For  Suapen. 
der.  Dean  of  Faculty  (Hope)  and  Buchanan  ;  Parly.  Agent.— 
Foe  Meura  Wright  and  Cockburn.  Keay ;  James  Nalme,  W.  S., 
Agent — For  Colonel  Gordon,  Cuningbamesnd  Rusaellj  Jamea 
T, ^  ^  g  _  _Agent.—  ,  Clerk— [G.i).J 


Ifoie. —  In  eonaequence  of  the  Auditor  of  Court  beings  party 
In  the  abore  eaae,  tbe  Court  remitted  the  respondents' 
of  expentea  to  be  taxed  by  tbe  Bill-Chamber  Clerk. 


8th  Julit,  18S4. 
No.  417.— Andrew  Coventry,  Pursuer,  v.  The 
Itsv.  George  Coventry,  Dtfeader, 
Sueceaaion — Mor^  Caasa  Deed — Conilniction — Ctasae — A 
Jather  karnig  atcaled  a  Klilenetil,  cnntwyin^  s  en-lain  cMlalt  la 
■  All  Keand  toii,mlh  enlrji  al  Ihtjiril  term  after  the  gratUer'i  deaih, 
ami  containing  a  daute  oj  aiiolutt  Bnnrandiee  at  la  ike  laildi,  and 
varrmndieejromjact  and  deed  at  Is  the  ttnlt ;  and  o/jon  dauae 
rtltrving  power  to  hurdm,  alter  or  rteoie,  and  diipenang  milll 
lilt  deliuerfi  and  haiiing,  on  Ihe  tame  day,  txremed  a  retaiibe 
Ulllement  of  hit  mkoU  otker  htritaUe  and  moueablc  eilate  in  fa- 
nmr  afliis  eldetl  ton,  vmler  the  burden  of  hit  debit  i  and  Having 
thereafter  granted  an  heritable  bond  over  the  landt  amlaintd  in 
tolh  teltirmenU—Cirenmitanrei  in  uhich  held,  lliat  lie  itdett  ton 
Ht  bound  to  rtliete  the  leeond  ton  of  the  tohole  heritable  and 
maoeablt  dtUi,  including  the  lun  conjoined  in  Ihe  taid  herUabla 
bond. 

The  late  Dr  Andrew  Coventry  died  on  17th  De- 
ceniber  1830,  leaving  three  children,  the  defender  by 
his  first  marriage,  and  the  pursuer  and  a  daughter, 
Eatber,  bjr  hii  aecond  marriage.    Dr  Coventry  left 


tiro  deeds  of  settlement,  both  dated  27t1i  Jnne  1807. 
By  the  first  of  these  deeds  he  gave,  granted,  and  dis- 

Snited  to  tbe  pursuer,  his  second  son,  #hom  failing,  by 
ecease  before  majority,  without  heirs  of  bis  body,  to 
the  defender,  his  eldest  son,  heritably  and  irredeem- 
ably, his  Jaadi  of  Pittillock,  hut  under  the  fanrdsn  of 
£1000  to  the  granter'i  daughter,  Esther  Coventry, 
payable  at  the  first  term  after  her  majority,  witls 
interest  from  and  after  tbe  granter'a  deatii :  declaring, 
that  in  case  his  eldeat  son  shooid  sncceed  ]to  the  said 
lands,  the  said  provision  ahonld  beincreaxed  to  £2000; 
which  proriaion  of  £1000,  and  eventoally  uf  £-,^000, 
was  declared  a  real  burden  on  the  lands.  The  deed 
contained  an  obligation  to  infefto  tevflde  w,  and  pro- 
curatory  of  resignation.  Then  followed  this  clauM  of 
warrandice : 

"  And  I  bind  and  oblige  myself,  my  hrira  and  aaecetsor^  to 
warrant  the  said  lands  and  othera  before  disponed,  with  this  pre* 
aeni  right  and  dispoaition  thereof,  and  inrcftmenis  to  follow 
hereupon,  to  my  said  diaponeea,  in  the  order  foresaid,  at  all  band* 
and  Bgwnat  all  mortals,  as  law  will,  excepting  alwaya  froiD  this 
warrandice  any  legal  claim  which  Mrs  JMarlba  Cunningham, 


whicb  I  Huy  hereafter  execute  in  faerfaroor,  and  excepting  aho 
the  current  tack  or  teaae  of  Ibe  said  lands,  and  tbe  anlrielion  and 
tblrlage  of  the  same  to  any  mill  to  which  the  same  may  be  liable, 
but  without  pT^rjudice  to  my  said  diaponeea  to  cbillenge  and  hn- 
pugn  the  said  lease  and  astrictionaj  upon  any  grounda  in  law, 
not  inferring  warrandice  against  me  and  my  roresBids.' 
And  in  respect  thelands  were  burdened  with  anhari- 
uble  debt  of  £tlOO, 

"  and  tbat  it  Is  my  intention  to  free  and  relieve  my  said  young- 
est son  of  that  debt,"  "  I  hereby  bind  and  oblige  myself,  ray 
heirs  and  eiec«(Ora  surceeding  to  me  in  toj  other  heritable  and 
moTeable  estate,  to  free  and  relieve  the  said  Andrew  Covmlry 
and  his  foresaids,  and  lbs  sud  lands,  of  tbe  foresaid  debt  of 
i800,-SL& 

The  deed  farther  contained  assignation  to  the  tiile- 
deedi,  and  to  tbe  rents,  from  the  first  term  after  tbe 
gran  ter't  death,  which  waa  declared  the  term  of  entry  : 
■■  Which  asaignation,  above  written,  I  bind  and  oblige  myaelf 
to  warrant  as  followa  ;  vis.,  in  so  far  as  concerns  the  wrila  au4 
evidenta,  in  the  same  manner  as  I  have  narranted  tbe  lands ;  and 
In  ao  far  as  concerns  tbe  rents,  maills  and  duties,  from  all  facts 
and  deeds  done  or  to  be  done  by  us,  prcjiidirial  hereunto,  alien. 
arty;  And  farther,  I  bind  and  oblige  myself  and  my  foresaids,  to 
free  and  relieve  my  said  disponees  of  all  feudutie*,  cess,  mtnii- 
ter's  stipends,  school  master's  salaries,  and  other  public  and  pa. 
rochial  burdens,  payable  for,  or  forth  of  the  said  lands  and  (einda, 
at  and  preceding  the  said  term  of  tbeir  entry  thereto,  they  beli^ 
alwaya  bound  to  free  and  relieve  me  and  my  foretaida  of  tbe  same 
in  all  time  thereafter, — reserving  always  fiill  power  to  me,  at  any 
time  in  my  life,  to  alter  and  revoke  these  preseiilR,  ritber  in 
wbole  or  in  part,  and  to  sell,  burden,  or  otherwise  dispose  of  the 
lands  and  others  hereby  conveyed,  or  any  part  thereof,  at  pies- 
sure:  But  declaring,  tbst  this  deed,  in  so  far  n<  ihc  u.nii:  ihdl 
not  W  revoked  or  altered  by  a  irii ting  under  my  hand,  iballbare 
the  vfTi^ctof  a  delivered  evident,  though  found  in  my  repo%i lories, 
or  in  the  cuttody  of  any  other  penun,  undelivered  at  the  line 
of  my  death,  with  the  delivery  whereof  i  hereby  diapcnse." 

The  deed  concluded  by  clanse  of  registration  and 
precept  of  snsine  in  the  usual  furtn.  By  the  second 
deed,  Dr  Coventry,  on  tbe  narrative  of  the  first  deed, 

"  seeing  that  It  is  my  intention  that  my  said  eldest  son,  and  fail- 
ing him,  by  decease  before  majority,  my  said  second  aun  fbill 
Bueceed  to  me  in  my  lands  of  Shanivell  and  Dalquierii,  and  all 
my  other  heritable  and  moveahle  property,  under  Ibe  bunleos 
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■nd  proristoni  after  mentioned :  TbereFore,  *nd  for  tlie  lore  Iftd 
tSection  trhich  I  bMrtomynid  children,  I  do  hereby,  with uhI 
under  rbe  exception*,  burdeni,  proviiions  ftnd  reiertsCiani  aftet 
mentioned,  dlipone,  auign  and  make  ovet,  to  and  in  laTonr  of 
the  uid  George  CoTeiitrj,  my  eldest  son  ;  and  failing  bim,  bf 
dereaie  before  niaJoTit]'.  without  learing  heJra  of  bii  bodj,  to  the 
aaid  Andrew  Carenlry,  my  leconl  aoii,  and  bia  beiri  and  aa- 
lignec*  (rbomtoevei,  *H  cod  aUndry' 

hia  whole  property,  heritable  and  Dioruble,  excepting 
■Iwnya  the  landi  of  Ptttlilock,  "  diaponed  by  me  to  my 
mM  Necand  aon,  u  already  mentioned ;"  and  alio  ex- 
cepting the  half  oFhii  tiouaehold  famitDre  and  plate, 
which  he  thereby  diiponed  in  liferent  to  fail  wife,  and 
to  the  children  of  hw  aecond  marria^  in  feOi  and 
likewiie  excepting  the  half  of  his  boeka,  which  he  ba- 
qaeaihed  to  hia  aaid  eecond  son.  The  deed  then  con- 
tained an  obligation  to  infeft,  and  for  that  end  to  grant 
all  neceaury  deedx : 

"And  Thereby  nominate  and  appwnt  the  Mid  Oeoi^  CoTcntry, 
■ay  aldeat  ion  ;  wbom  failing,  the  aaid  Andrew  Covenciy,  ny- 
aecond  con,  to  be  my  aole  execMora  and  miveraal  Intronitter* 
with  my  moTeable  ettate  and  eSecta,  aboTC  conre^ed,  under  tlie 
eXceplioni  above  mentioned  :  But  declaring  alwayi,  that  tbeie 
pTFwntf  are  granted  by  me,  and  to  be  accepted  by  my  aaid  dia> 
poneet,  in  the  order  foreaald,  witb  uul  nnder  the  burden*,  con- 
ditioiu  Md  proriiiona  after  apeciSed,  Tia. :  Ip  the  JUtt  pUee, 
with  and  under  Ibe  burden  of^  the  payment  of  alt  ibe  juet  and 
lavful  debti  that  may  be  reiling  and  owing  by  me  at  ibe  time  of 
tny  decease,  and  of  my  funeral  cbirgei.  In  the  tcettd  place, 
uiuer  the  burden  of  luch  liferent  annuity  or  other  promion  aa 
the  uid  Hra  Martha  Canningbam,  lay  wife,  may  be  entitled  to 
out  of  my  aaid  landa  of  Jbaoirell  and  DalqaiecB,  or  any  other 
part  of  my  heritable  of  moveable  eatate,  hereby  eouTeyed,  either 
in  name  of  terce  and  jiu  rtiicia,  or  in  virtue  of  any  deed  that 
nay  heieafter  tie  executed  by  me  in  her  favoun." 

In  the  third  plwce,  in  the  erent  of  the  amnter'i  te- 
cond  ton  Bncceeding  to  the  landa  of  Soanwell  and 
Dalquiech,  then  the  granter'a  whole  sncceMion  waa  to 
be  burdened  with  the  foreaaid  additional  proriaion  of 
£1000  to  hi*  daughter.  Latlig,  the  deed  contained 
a  reierration  of  the  granter's  power  to  reroke,  alter, 
or  burden,  and  ciauM  diapeniiing  with  the  delirery. 

At  the  date  of  the  laia  deedi,  the  only  encumbrance 
affecting  the  landi  of  Pitiillock,  wa«  the  foreaaid  heri- 
table debt  of  £eOO.  In  1815,  JDr  Corentry  borrotred 
£1500  on  the  landiof  Pittillock.  In  1S27,  be  farther 
borrowed  £^000  on  the  necnrity  of  hit  whole  iandi; 
and  iu  1S30,  he  borrowed  £10,000  on  the  secarity  of 
bis  taid  whole  landa, — all  the  prior  heritable  debt* 
being,  at  the  date  of  thit  la*t  loan,  paid  up. 

The  pursuer  brought  the  preaent  action,  to  bare  it 
found  and  declared  that  the  defender  was  hound  to 
reliere  the  pursuer,  and  the  landt  of  Pittillock,  of  the 
whole  debta  due  by  Dr  Coventry,  including  the  aaid 
heritable  debt  uf  £10,000.  The  pursuer  pleaded— That 
it  wat  plainly  the  intention  of  the  grantor  tu  gtre  to 
the  pursuer  the  landa  of  Pittillock,  free  ffora  all  bur- 
dens whatever,  except  thuae  speuially  mentioned  in 
the  deeds  That  thi*  wai  particnlarly  ahown  by  the 
claoae  of  abaulute  warrandice,  which  it  wat  unusual 
to  insert  in  mere  mortit  cauia  deeds,  and  alio,  by  the 
clause  warranting  the  full  renta  from  all  facta  and 
deeds  to  be  done  by  the  granter :  That  these  clanses 
must  hare  been  intended  to  have,  and  most  receira 
effect  in  the  pursuer's  favour:  That  the  deed  grant^ 
to  the  pursuer,  partook  more  uf  a  tie  p'atenli,  and. 
that  iu  favour  uf  the  defender,  more  of  the  character 


of  a  fKortit  emua  deed  :  That  the  reserrsd  power  to 
burden,  could  only  be  understood  to  relate  to  third 

K-tiea,  and  not  to  affect  questions  inter  hteredet  i 
at  the  defender,  and  the  lands  conveyed  to  him, 
were  expreaaly  burdened  with  all  the  granter'a  debts, 
no  exception  being  made  of  heritable  debts :  That  had 
Dr  Coventry's  debts  remained  moveable,  the  defender 
must  hare  paid  them,  and  it  could  make  no  difference 
that  an  heritable  security  had  been  granted  over  the 
whole  lands ;  and  farther,  that  even  supposing  the 

Cnrsner  to  be  liable  for  any  part  of  tbe  heritable  deb^ 
e  conld  only  be  liable  for  a  proportion  of  it,  accord- 
ing to  the  value  of  the  lands  of  Pittillock,  afler  dedne* 
ting  the  £1000  to  bis  Hister,and  the£SOO  bond, which 
last  Was  virtually  included  in  the  £10.000  bond. 

The  defender  pleaded — That  in  questions  of  saecee- 
tton,  where  haiitable  estates  are  burdened  in  atmiilo, 
but  destined  to  different  dispenses,  each  eatate  mnst 
bear  a  preportiiM  of  the  eutnuh  debt  according  to  the 
respective  values  of  the  estates ;  and  the  obligation 
opon  the  executor  to  pay  the  debta  of  the  deceased 
applies  merely  to  the  moveable  debts,  and  lays  tbe 
defender  nnder  no  obligation  to  relieve  the  heritable 
estate  of  the  debts  a&cting  that  estate :  That  the 
legal  construction  of  the  settlement  was,  that  the  estate 
of  Fittilluck  should  go  to  tbe  pursuer,  disencumbered 
of  the  then  existing  heritable  debt  of  £800,  as  to 
which,  had  the  clause  of  warrandice  been  meant  to 
have  the  effect  contended  for  by  the  puraner,  no  special 
obligation  needed  to  have  been  inserted  :  That  the  re- 
ierration of  a  power  to  harden,  necessarily  tiualified 
the  warrandice ;  and  had  tbe  granter  intended  different- 
ly, it  would  have  been  easy  to  hare  said  so :  That  the 
reservation  of  a  power  to  alter  or  revoke,  showed  the 
same  tiling;  and  the  granter  had  the  right  to  exercise 
that  power,  either  expressly  or  by  implication  :  Far- 
ther, that  suppOBtng  it  was  to  he  held  tbe  intention  of 
Dr  Corentry,  in  1807,  to  give  the  pursuer  his  estate 
of  Pittillock,  free  from  any  heritable  debts,  it  waa 
equally  clear  that  it  was  his  intention  to  give  the  rest 
of  his  estate,  of  much  greater  value,  to  toe  defender, 
his  eldest  son  :  That  tbe  lands  of  Shanwell  and  Dal- 
qniecb  were  valued  by  Dr  Coventry  about  1807,  at 
£15,800,  his  beriubie  debts  were  then  £J450,  and  hia 
personal  debts  were  not  greater  than  his  moveable 
funds  :  That  the  lands  of  Pittillock  were  then  let  on  a 
liferent  lease,  at  a  rent  uf  £60,  and,  deducting  tbe  ralne 
of  that  lease,  and  the  prevision  to  Miss  Coventry, 
were  worth  about  £5000 :  That  Dr  Coventry  must 
thus  have  intended  tu  give  to  the  defender  a  succes- 
sion of  about  £12,000,  and  to  the  pursuer,  a  sui-ceaaion 
of  about  £5000:  whereas  the  puraner  would  nnw,  in 
the  view  contended  for  by  him,  get  the  estate  uf  Pit- 
tillock, (the  liferent  tacksman  of  which  had  predeeeated 
Dr  Cur  en  try,}  subject  only  to  bis  sister's  pruviMun  ; 
and  the  defender,  on  accoiuit  of  Or  Coventry's  debts 
having  so  greatly  increased  between  the  date  uf  his 
settlements  and  the  period  of  his  death,  wuuld  absu- 
Intely derire  no  benefitwhatever from  his  father's suc- 
ceaaiun.  Tbe  defender  Farther  maintained,  that  there 
were  no  grounds  for  deducting  tbe  £800  and  the  £1000 
provision,  in  estimating  the  proportion  of  the  heritable 
debt  of  £1000,  which  ought  to  fall  on  the  pumwr'a 
land*. 
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Tbe  Lord  Ordimiy  (Corehonie),  on  l8th  Janiury 
ISM,  repurted  th«  (jueition  on  oaHi  to  the  Court, 
with  the  following  note : 

"  As  tfaii  cBie  antes  out  of  a  &mt1;r  Mttlement.  end  U  tt- 
tcnded  wirh  considernble  difflcully,  the  Lord  Ordiniry  has  re- 
ported it  to  tfaa  Court,  eipretsing,  ihoagb  with  coniiderable 
doubt,  the  view  which  he  is  incUned  to  take  on  a  pcnual  of  thft 
pleadingB.  Tlie  Case  appeara  to  bare  little  reietnblince  to  any 
of  tbe  precedent!  cited  on  either  iide>  The  main  question  de- 
pends on  Ibe  cliuse  of  abeolute  wirrandice  iiiserled  in  tbe  dis- 
position Co  the  pursuer  of  tbe  lands  of  Pittillock, — a  clause  ver^ 
iHiusiul  in  grstuitouB  snd  lagrtft  eauia  deeds,  bat  conceived  here 
in  the  most  eipreu  and  unqualified  terms.  That  clauM  eer- 
taini;  imports  that,  with  the  exception  of  the  encumbrBnees , 
spccisUj  mentioned  Id  tbe  disposition,  Dr  Coventry. and  bis 
general  representatives  were  bound  to  relieve  tke  pursuer,  his 
dispoiieeiof  every  other  encumbrance  on  those  lands.  It  is  of  no 
consequence  that,  besides  the  genertl  clause  of  warrandice,  ibere 
is  a  special  ctaase  of  relief  as  to  the  debt  of  £800,  the  only 
existing  eneumbnince  at  Ibe  CiiDe.  Whether  that  spedal  clause 
bad  been  inserlcd  or  not,  tbe  pursuer's  right  of  relief  as  Co  that, 
obligation  would  have  been  equally  strong;  and  it  can  be  re- 
fund i^d  in  no  light  but  as  additional  evidence  of  Dr  Coventry's' 
intention,  that  PiCtillock  should  descend  to  the  pursuer  underno 
burdens  but  those  to  which  he  ww  expressly  sulqected.  The 
disposition  of  PittiUock  contuns  a  power  to  revoke  and  alter, 
but  it  is  thought  ibat  tbe  imposilioD  of  a  new  burden  oii  the 
lundi  did  not  infer  a  revocation  or  alteraiion  of  tbe  clause  of 
wormndicc.  It  Ui  seciirilyin  favour  of  Cbq  creditor,  but  it 
produces  no  chHnt;e  on  the  obligation  of  relief  imposed  on  Dr 
Coventry  and  his  heirs.  Were  it  otherwise,  the  clause  of  ab- 
solute WHrrandice  must  be  held  to  extend  only  to  burdens  exist- 
ing al  the  date  of  Ibe  disposition,  and  not  to  IhoiM-impoaed 
Brccrwds,  but  no  reason  is  assigned  wby  it  should  be  coHStnied 
in  that  restricted  sense ;  a  sense  which  in  no  other  case  it 
bears.  If  Dr  Coventry  meant  to  exercise  his  power  of  revoca- 
tion or  alteration,  be  ought  to  have  done  so  by  an  altemlion  in 
(he  Belttemenc  Itself,  not  bf  imposing  burden*  on  tbe  lands, 
which  Ibe  selllGment  conteutpbiled,  but  as  to  which  it  oonferred. 
0(1  ibe  disponee  a  right  of  relief.  It  is  asked,  if  Dr  Coventry 
did  not  intend  that  tbe  pursuer  should  be  burdened  with  any 
pHrt  of  the  loan  oF  £  10,000,  wby  be  did  not  make  a  provision  to 
that  efTV-cC  in  the  bond  to  Ibe  creditor  ?  The  obvious  answer  it, 
ihe  iTcditor  bad  no  concern  with  Dr  Coventry's  settlement,  or 
the  provisions  for  his  children,  and  any  declaration  of  that  na- 
ture ill  the  bond  would  have  been  entirely  misplaced.  After  the 
XlO/JOObad  been  applied  in  paying  off  all  the  other  exiating 
eucuin  bran  CCS,  an  arrangement  not  finished  at,  the  time  of  Dr 
Coveulry'B  doalb,  it  is  probable,  if  be  had  survived,  that  be  would 
have  added  an  explanation  to  bis  settlenelits.  Not  having  done 
BO,  it  is  Ihoiighl  that  Ihey  must  be  constroed  exactly  as  they  would 
have  beeh  before  the  loan  was  mado.  Partiea  are  not  agreed  aa 
to  the  comparative  amounts  of  the  provisions  to  the  pursuer  and 
defender,  to  ascertain  which  further  investigation  would  be  ne- 
cessary; but  whatever  it  may  be,  that  circumstance  cannot  be 
permitted  to  have  any  effect  on  the  conslniction  of  the  settle- 
ment. If  tbe  npinion  now  given  be  correct,  it  will  supersede 
tbe  necessity  of  examining  ibe  remaining  pleas  of  tbe  parties, 
hut'the  Lord  Ordinary  has  directed  these  pleas  to  be  argued 
alto,  in  cose  the  Court  should  view  tbe  mallei  in  a  diSeteat 
light  from  lUat  in  which  it  has  appeared  to  hiiu." 
The  Cottrt 

"  Find  that  tbe  defender  is  hound  to  free  and  relieve  the  pur- 
suer of  sll  [he  debts,  heritable  and  moveable,  due  by  tbe  deceased 
Dr  Andrew  Coventry,  and  to  repay  to  tbe  pursuer  tbe  sums 
paid  by  him  to  tbe  heritable  creditor,  to  account  of  interest,  to- 
gether with  legal  interest  on  such  advances,  from  tbe  dates 
thereof  respeeiively ;  Repel  the  defences ;  decern  and  declare  in 
terms  of  the  first  and  second  conclusions  of  tbe  libel ;  and  remit 
to  the  Lord  Ordinary  to  fix  and  aacertain  tbe  amount  of  the  kd- 
vanees  made  by  tbe  pursuer." 

Pursuer's  Authorities — Ersk.  11.  S,  27,  and  III.  6,  AS. 
CanipbeU  «.  Campbell,  llth  March  1830.     Waddell  v.  Waddell, 


House  of  Lords,  37th  May  (688;  fl  Dow,  S70.  DundM  «. 
Ogilvle,  S7th  November  1604;  Diet.  Ap.  vact  DiseuMioa,  No. 
1.     Earl  of  Minto  n.  Elliot,  Mth  February  1823. 

Defender's  Authorities. —  Russella  c  Russell,  39d  January 
1745;  M.  sail.  CampbalUs.  Cwnph«U,Jul7lT47;  SI  5213; 
Forbes  v.  Forbes,  1 4tb  November  1 76G  [  1  Haile^  isa  Knser, 
13th  November  IHH;  F.  C.  Rose  v.  Rose,  I7lh  J^uary 
17S6;  SHailes,  1010.  Monciieff  r.  Skene,  8»tb  June  l^J; 
Wilson  and  Shaw's  Appeal  Cases.  Jack,  27th  July  1743;  tIL 
11,357.     Presbytery  of  KiAcudbrighl,  12th  February  1743; 

H.eoe6. 

First  Division. — Lord  Ordinary,  Corehonse. — Mt,  Dean  of 
Faculty  (Hope)  and  Adam  Anderson;  £ncas  Macbean,  W.S., 
Agml.—Ml.  Jameson  and  Mareball;  Waller  Cook,  W.S., 
Agent.— Mr  Holland,  Clerk.— [G.i).1 


8th  July  1834. 
No.   418. — John   Bobbbtsoit,   Advocator,  v.   3. 
BavcB  & BccHANAfi,  Re»poiidentt. 


Id  July  1931,  the  respondents  presented  a  petition 
to  the  Sfiert£F  of  Lanarlcshire  for  geqaeatration  of  the 
furoitiire  of  tbe  advocator,  their  tonanL  Seqneitrktion 
w^  awarded,  and  aoswen  ordered,  hut  notw  were 
lodged.  After  the  lapse  of  npwardi  of  a  jrear,  the  ro- 
Bpondents  presented  a  Bntomary  Bppri(»tien  to  haTe 
the  process  wakened,  which  was  opposed  by  the  advo- 
cator, on  the  ground,  inter  alia,  that  a  libelled  inin- 
mtms  of  wakening  was  necessary.  Both  the  Sheriff- 
snhstitnte  and  the  Sheriff  thought  that,  aa  the  wakeo- 
'ing  was  only  an  accessory  process,  it  waa  contrary  to 
principle  to  require  in  it  a  more  formal  procedure 
than  in  the  institution  of  the  original  action  ;  and  (hat 
as  there  was  nothing  in  the  decisions  of  tfaa  Coort,  or' 
Act  of  Sedertiirt^.to  ifarnint  smfa  a  riile,'andas  lbs. 
practit»'of  wakening,  tn  the  form  here  adopted,  had 
never  been  objected  to  in  the  Sheriff'  Court  of  GIa*< 
ffow,  they  repelled  tbe  objection.  An  adrtwation 
being  presented,  minutes  of  debate  were  ordered  on 
the  question,  which  wasfully  discniwed. 

The  Lord  Ordinary  (Corehonse)  reported  the  mi- 
nutes of  debate  to  the  Court,  and  stated,  that  in  a  pre- 
rions  case  his  Lurdshtp  had  ordered  an  inquiry  into 
the  j)rnctice  in  Sheriff  Cuurti ;  and  to  fkr  aa  that  in- 
qairy  had  gone,  it  appeared  that  the  practice  trss 
rarious,  althouDh  more  generally  asummons  of  waken- 
ing was  used,  but  that  thiK  inqniry  had  been  prevent- 
eo  from  being  coiUpleted  by  the  case  bemg  compro- 
miied.  His  Lordship  stated,  that  he  inclined  to  think 
a  summons  of  wakening  requisite.  An  opinion  of 
Lord  Moncreiff,  in  passing  a  bill  of  suspension  and 
liberation,  Langmnir  c.  Hunter,  lath  June  ISSS,  wu 
quoted  to  the  same  effect. 

The  Conrt 


Advocator's  Authorities. — Act  of  Sed.  as  to  tbe  Courts,  12th 
November  1825,  c.  15.  Stair,  IV.  34.  4.  Ersk.  IV.  1.  62.  1, 
Dallas,  146.  (.3.)  Juridical  Styles,  280,  and  263-4.  ActofSeJ. 
ech  July  1831,  secb  5.  Boyd's  Jud.  Ptoccedings,  p.  185.  Dram- 
mond's  do.  p.  127. 

First  Division.— ^e(.  Mackentie;  Bowie  &  Campbell.  W.S.. 
Agents— .«/{.  A.  M-NeiU;  Campbell  &  Macdowali,  S.S.C., 
Agesls.— Mr  RoUand,  Cletb.— (AA^ 
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No.  419. — JABtes  WyLiE,  Pursuer,  v.  John  Smith, 

Trustee  foh  Hamilton's  Cbeditors,  &c^  De- 

Beduction — Assignation — Aliment — A  porly  iatereilal  In  a 
lucceition  (belvten  the  diimuta/  of  an  action  af  adhertnct  ami. 
inniliUion  of  am  of  declaralor  of  marriage  and  aiiment  hg  hit 
wife,  in  which  ihe  itat  luccetiful,  aiui  on  iolh  ofwhiclt  iTtAiUiiun 
had  bten  uKdJ  having  ei^cuJed  a  renunciation  and  dil£hnrge  of 
kii  interetl  in  laid  mceeaimt  in  faaoar  of  Ail  irolier;  and, 
along  viii  taid  broiherf  hauing  graaled  a  trv^^dispoiiiioa  ia  fa- 
vour o/crtditort~Hild,  I.  Tkal  the  laid  deidi  vere  redutiUe 
at  the  in$lance  of  the  aife'i  auigmt  le  Ike  decree,  for  alimtat . 
and  arreari. — //■    Tlial  the  laid  brother  and  Ail  triutee  vxr-i 

pUTStter.—III.    That  na  drcrce  fir  a   dijinile  luni  of  aliment 
could  be  prottounetd  boc  sljilu,  in  the  procrti  of  reduetion. 

The  late   Andrew  Craaford,  uf  Craighnll,  left   a 
deed  containing,  inter  alia,  the  following'  proviaioni : 


the  uid  Jolin  Hamillon,  the  jouager,  one-rourch  to  Hugb 
Uamilton,  uid  ODe-foiinh  to  Jamn  Hvmiitan,  hisbrothem,  toiia 
of  the  Mid  Jolin  Hamilton  and  Jane  Mitrbell.  encb  ut  the 
said  fourths  being  burdened  tvith  &  eocmpondinii;  propnition 
of  tbe  liferent  right  of  tba  uid  Jane  Milrbell :  Providiiif;  and 
declaiing  alwtjis,  that  it  ahalT  be  in  llie  power  Rnd  option  uf  the 
•aid  John  Hamilton,  the  younger,  either  u  retiiiii  the  mid  htri. 
table  aubjeeti  burdened  with  the  uid  liferent  ta  his  motlier,  and 
to  p>7  Dp  the  sharet  of  hii  HBid  brothers  in  mone^,  Under  a  cor- 
rxponding  deduction  for  their  prapartioni  of  the  right  of  their 
tnother,  during  her  life,  and  panhle  to  tbeiD  at  her  decease,  or 
to  allot  and  conrey  to  each  of  hii  aaid  brothera  a  ron-etpondiiig 
■hare  of  my  uid  heritable  property,  ■>  the  same  thall  be  ascer- 
tained and  divided  by,  and  at  the  aight  of  the  pertoni  cbocen,  as 
sforcaaid,  to  Tahie  the  nme,  and  in  tbal  caae,  bnrdenint,'  each  of 
tbe  sbarea  ao  conveyed  to  hia  brotlien  ivilh  the  liferent  of  the 
tfaitd  part  thereof  to  hia  mother,  and  to  execute  all  deed*  leiiuisita 
for  the«e  purposes." 

The  testator  died  in  1B!I,  and  JnmePi  Matntlton  in 
1812,  intestate,  and  his  share  devolved  upon  Hugh, 
his  imraedtate  elder  brother.  In  1621,  Mr*  Jnne 
Wf  lie  was  privately  married  to  Hugh  Hamilton  ;  and 
after  a  son  wa«  born,  she  was.  from  her  huHbmd'a  de- 
sertion, obliged  in  182'!  to  raise  an  action  of  adijercnce 
and  aliment,  and  used  inhibition  on  the  dependence. 
Thin  action  was  dismissed  on  a  point  of  competency, 
and  a  new  action  of  declarator  of  marriage,  aliment, 
&C.  was  instituted  on  26th  July  1824i,  and  inhibitions 
nsed  on  the  6th,  and  recorded  on  27th  August  there- 
after. Daring  the  interval  between  the  dismissal  and 
■nstitntion  of  the  actions,  Hugh  Hamilton,  on  2d 
August  1824,  granted  a  discharge  and  renunciation 
of  his  shares  of  the  Crftighall  property,  on  the  narra- 
tive that  he  had  received  liis  share  in  money  from  his 
brother  John,  who  had  exercised  his  option  uf  paying 
it  in  money.  In  proof  of  this  a  number  of  bills  were 
produced,  dated  in  1819  and  IHSS,  which,  the  pursuer 
alleged,  were  fabricated,  Tbe  pursuer  estimated  the 
property,  which  rented  at  £294,  as  worth  £T64.H,  and 
certain  houses,  which  rented  at  £1 13,  as  worth  £l080. 
Mrs  Hamilton  ultimately  succeeded  in  her  declarator 
of  marriage,  and  obtained  decree  for  £fiO  per  annum 
of  aliment  for  herself  and  son,  commencing  at  Whit- 
sunday 182).  Having  granted  an  assignation  to  this 
decree  and  arrears  in  favour  of  her  brother,  the  pur< 
suer  (siutained  by  the  Second  Division),  be  brought 


the  present  action  of  redaction  of  the  discharge  and 
renunciation  granted  by  Hugh  Hamilton  on  2d  Au- 
gust 18^4,  and  also  uf  a  trust-ditposition,  granted 
thereafter  by  John  Hamiltonf  in  fnvuur  of  the  defen- 
der Smith,  for  behoof  of  bis  creditors,  pleading — I. 
The  discharge  and  renunciation  under  reduolion  n 
nnlland  void,  and  ought  to  be  set  aside,  and  the  pnr'« 
suer  ought  to  be  restored  i»  initerum  against  the  same, 
as  having  been  granted  fraadufently  and  collusively 
in  favour  of  a  conjunct  and  coniident  person,  without' 
just  and  onerous  cause,  and  for  the  purpose  of  defeat- 
ing tbo  just  right*  of  the  grantor's  wife  under  her 
decree  of  aliment,  to  which  the  pnrsuer  now  holds  a 
valid  assignation,  and  the  inhibition  used  at  her 'in- 
stance on  the  dependence  of  the  action  of  aliment  \n- 
which  tlie  decree  was  pronoanced. — II.  The  said  dis- 
charge and  renunciation  is  also  null  nnder  the  Bank- 


Hamilton,  junior,  to  the  defender  l^mith,  and 

thereon,  tiill  also  to  he  set  aside,  in  so  far  as .  they  af- 
fect the  twu-fonrth  shares  of  the  property  which  be- 
longed to  Hugh  Hamilton,  before  executing  the  saicf 
discharge  ami  renunciation. — IV.  The  defendar,  John 
Hamilton,  is  liable  to  account  fur  the  whole  rentsand 
profits  of  the  said  two-fourth  shares  belonging  to 
Hugh  Hamilton,  since  the  date  of  the  pretended  dis- 
charge and  renunciation,  and  the  other  defenders  are 
liable  to  accoont  for  the  rents  and  profits  thereof  since 
tbe  dute  of  the  trust-deed  ia  their  favour, — V.  The 
question  as  to  the  pursuer  beinif  an  onerous  creditor 
of  H»gh  Hamilton,  in  virtue  of  tbe  assignation  to  the 
decree  of  aliment,  is  re*  judicata  by  the  decree  of  ab> 
Bolvitor  pronounced  in  the  action  of  reduction  of  thab 
assignation. at  the  defenders' instance.  . 
'  Answered — I.  The  pursner  has  no  interest  to  pur- 
sue the  present  reduction,  while  the  trust-deed  by 
Hugh  Hamilton  stands  unreduced.  For,  supposing 
that  tlie  discharge  granted  by  Hugh  Hamilton  WU' 
reducible,  the  effect  of  the  reduction  would  be,  to 
throw  the  value  of  the  shares  in  question  into  tbe 
estate  of  HngK  Hamilton,  which,  by  the  trust-deed 
already  mentioned,  was  conveyed  by  him  to  Mr  Smith, 
for  behoof  of  his  onerous  creditors,  and  therefore  tbe 
trustee  is  the  only  person  ia  titulo  to  question  the  va- 
lidity or  effect  of  the  discbarge,  even  if  the  pursuer 
were  to  be  considered  as  a  proper  creditor  of  Hugh- 
Hamilton,  entitled  to  compete  with  his  other  credi- 
tors, which  he  is  not. — II.  Elren  supposing  the  trust- 
deed  had  not  been  granted,  or  were  set  aside,  tbe 
pursuer  baa  no  title  to  pursue  this  reduction,  because 
his  cedent,  Jane  Wylie,  whom  be  represents,  is  not  a 
creditor  of  Hugh  Hamilton,  entitled  to  pursue  a  re- 
duction of  any  deed  of  bis,  either  on  the  Act  1621,  or 
on  the  ground  uf  inhibition  used  by  herself  or  other- 
wise, and  therefore  cannot  question  the  validity  of  the 
discharge  granted  by  him. — III.  The  decree  of  ali- 
ment, on  which  the  inhibition  is  alleged  to  have  been 
raised,  and  which  constitutes  the  title  of  the  pursner, 
having  never  been  sustained,  either  by  your  Lordship 
or  the  Conrt,  as  evidence  of  the  amount  of  the  alleged 
aliment  having  been  paid,  all  questions  as  to  the  ex- 
tent to  which  the  pursuer  could  be  a  creditor  undtrr 
that  decree  remains  perfectly  open. — IV.  The  dis- 
charge granted  by  Hugh  Hamilton  is  not  reducible, 
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either  at  tlie  paraner't  iniunce  or  that  of  tmy  other 
party,  at  common  law, — the  abarei  of  the  estate  pay- 
able to  Hagh  Elarotlton  bein^  already  paid  to  ilini, 
and  he  being  bnund,  therefore,  to  grant  the  discharge 
in  quention. — V.  Neither  ia  it  reducible  under  the  Act 
16^1,— Itf,  Becauie  Hugh  Hamilton  was  then  sol- 
vent ;  and,  2d,  Because  it  was  granted  fur  trne,  jnsti 
and  necesKary  eauies,  namely,  the  paymnnt  of  the 
debt  discharged. — VI.  Neither  is  it  reducible  on  the 
ground  of  inhibition  UMd  against  Hugh  Hamilton,  the 
alleged  granter  uf  the  discharge, — Itl,  Becaoae  that 
inhibition  was  not  executed  until  after  the  diaebarge 
was  granted:  2d,  Tbnt,  being  a  deed  executed  in  im* 
plemant  of  a  prior  obligation,  it  could  not  be  strncli 
at  by  an  inhibitiun;  aud,  3<^,  Tbat  inhibition  was  an 
incompetent  diligence  to  affect  the  interest  of  Hugh 
Hamilton,  which,  from  the  moment  hii  brother  inti- 
mated bis  intention  of  availing  himself  of  his  option 
of  paying  liim  his  provisions  in  money,  and  that  op- 
tion was  acted  on,  became  an  interest  of  a  moTeahle 
natnre,  not  capable  of  being  struck  at  by  inhibition.^-- 
VII.  In  no  view  could  the  trust-deed  and  laaina  in 
favour  of  the  defender,  Mr  Smith,  be  reduced.  Be- 
cause, even  if  the  discbarge  had  not  been  granted,  or 
the  shares  in  question  paid,  still  these  merely  afforded 
a  claim  at  the  instance  of  Hugh  against  his  brother 
.Inhn,  the  truster,  and  the  conveyance  by  John  for 
heboufof  his  creditors,  being  executed  by  nim  before 
baiikruptcy,  and  being  a  conveyance  unfettered  by 
•ny  conditions,  U  not  reducible  at  the  instance  of  any 
eredilor  of  Hugh  Hamilton.  All  that  the  pnrsuer 
could  claim,  supposing  him  to  be  vested  with  the  right 
of  Hugh  Hamiltun  himself,  and  supposing  this  dia< 
vhnrge  cuuld  not  be  set  aside,  would  be  to  claim  a 
prefierence  under  the  present  trust  fur  the  amonnt  of 
Hngb  Hamilton's  claims. 

*'l  he  pursuer  alsu  brought  a  reduction  of  a  trnst- 
conveyance,  granted  by  Hugh  Hamilton  to  the  said 
John  Smith,  for  behoof  of  his  creditors,  of  date  3J2d 
Alarcb  1627,  ex  capite  inhibitianii  and  notour  bank- 
rnptcy,  and  of  a  conveyance  by  the  trastee  to  Jane 
Mitchell,  of  certain  subjects  in  Nelson  Street. 

Lord  Moncreiff  on  24tb  May  1SS4,  pronoaoced  this 
interlocutor : 

"  Hivinf;  farther  considered  the  c1o:ied  rerard,  with  the  isnite 
sent  fur  trial,  snA  the  Bgrecmtnt  of  parlies  to  itand  in  place  of 
■  Terdict,  and  the  interlocutor  finding  in  terms  tberrof,  and 
having  besrd  pmllei'  prncunlonon  the  whole  tliteDf  the  cauie, 
tknd  made  ■viuiiidiim,  Bedurea  the  deed  of  ronTeyancB,  dit> 
i^harge  and  renuiiriation  nlled  for,  in  ao  far  aa  the  aame  tat-j 
Hoect  the  interest  of  the  purauer,  or  form  any  bar  to  the  claim 
of  the  pursuer  in  right  of  hia  cedent,  Mrs  Jane  Wjlii  or  Hamil- 
ton, agsinit  the  ellste  of  Hugh  Hsmilton,  and  decema  :  Finds 
the  puroucf  enlitleii  to  the  expentes  of  preparing  for  the  jury 
triiil  and  attending  the  Court  to  proceed  in  it  (  Allows  an  account 
to  be  given  in.  and  remila  the  aame,  when  lodged,  to  the  audi- 
tor to  be  taxed  :  Finds,  that  aa  the  claim  of  Hugh  Hamilton  to 
a  fourth  afasre,  either  of  the  propertj  conveyed  by  Andrew 
Cnuford  to  Juhn  Hamiltoii.  or  of  the  eatitnated  value  of  it,  and 
fatt'l^lsim  to  another  fourth  share  in  right  of  hia  deceaaed  brother 
JsMM  Ilainilion,  were  dedaied  real  burdens  on  the  property  in 
Ida  disposition  ol  Craurord  sod  John  Hamilton's  infeflment,  the 
dicj^Otilion  by  John  Hsmilton  to  the  defenders  it  liable  to  le- 
diiction,  in  so  far  sa  it  does  not  engroaa  the  resl  burdeni  so 
elltclually  crested  over  the  property,  unless  it  ran  be  shown,  in 
sonie  competent  process  for  the  purpoae,  ibst  ibe  value  of  these 
two  shares  bad  been  previously  paid  to  Hugh  and  Jaaies  Hamil- 


ton I  And,  In  respect  that  the  deed  of  ^seharge  and  rmonda- 
tion,  reduced  as  sboTe,  cannot  be  pleaded  igainst  the  right  of 
the  pursuer,  as  affording  any  evidence  of  such  payment.  Finds 
Ibst  the  aaid  purguer  it  entitled,  <■  hoe  Main,  to  olgect  to  the 
nid  di«po9ilion,  to  the  extent  and  effect  so  set  forth,  and  to  in- 
sist ■gsinit  the  defenders,  as  intromiKera  with  the  rents  of  the 
property,  on  the  same  footing  «  if  Hugh  Hamilton's  aharea' 
thereof.  Or  of  their  value,  weredeclared  real  burdena  on  the  titia 
of  the  defenders,  ss  they  sre  in  tbe  title  of  Ibdr  sntbor,  John 
Hamilton  :  Therefore,  findi  that  (be  defendera  are  bound  to  ac- 
count to  the  pursuer,  aa  a  lawful  creditor  of  Hugh  Hamiltoti, 
for  tbe  rents  ofthe  property  intromitted  with  by  tbem,  and  ordaina 
them  to  give  in  an  aecount  thereof  seeordingly:  But,  in  respect 
that  tbe  dcTendera  still  aver  on  the  record,  that  tbe  full  nine 
of  Hugh  Hanitltaii'i  aharea  bad  been  in  fact  paid  to  him  before 
the  dale  of  John  Hamilton's  diapoaition  to  the  otherdefendera. 
Finds  that,  in  hee  Haiti,  there  arc  not  Urmini  tabilti  for  pro- 
nouncing any  decree  in  this  process  for  a  definite  sum  of  aliment, 
aa  found  due  to  tbe  pursuer^  cedent,  or  to  him  in  her  right : 
And  appoints  the  cauie  to  be  enrolled,  in  t>nler  that  tbe  defien- 
ders  may  state  In  what  msitner  they  propose  to  eslsblisfa  such 
their  averment  of  payment  ss  sfureaaid  :  And,  ift  tbe  mesnlisse,' 
reserves  all  question)  of  eipensa^  other  than  those  above  found 

"  JTore.— Giving  tbe  fullest  efFect  to  tbe  porstKr'a  pleaa,  thm 
Lord  Ordinsry  dues  not  see  how  he  can  give  so  interim  decive 
for  sliment  in  this  proceas,  while  the  Bverment.  atill  dearlycom- 
petenl  to  be  inoisted  in,  that  the  value  of  the  ■hates  bsd  been 
paid  to  Hugh  Hamilton,  ia  nndisposed  of.  In  tbe  reduction  al 
tbe  Commissary  decree  for  sliincnt,  a  remit  has  been  made  to  sn 
accountant.  But  it  may  be  doubtful  whether  that  wiU  be  auf- 
Bcient  for  extricating  the  point  required  in  this  caose ;  and  ib« 
Lord  Ordinsry  duubtt  also  whether  it  csn  be  extricated  onder 
the  concluaiona  of  thi)  action.  Clearly,  unleaa  the  defenders 
take  eflectusl  messures,  without  delay,  for  proving  what  is  now 
incumbent  on  them  to  prove,  there  will  be  ground  For  deoea 
against  tbem  In  tfaii  procras,  aa  Boon  sa  a  decree,  interim  or  final, 
shall  be  pronounced  in  the  other  ;  and  there  can  be  do  duabt 
that  an  interim  rieiree,  for  a  reasonaUa  sum,  must  be  given  i« 
tbst  process,  in  case  the  report  of  the  accountant  i*  not  nearly 

Hii  Lordship,  on  the  27th,  also  reduced  the  deeds 
by  Hugh  Hamilton  and  hia  trustee.  The  defenders 
reclaimed,  but  the  Coort  unanimously  adhered. 

Second  Division — I^rd  Ordinary,  Honcreia'._^cl.  Skene 
and  Wilaon;  John  Ronald,  S.S.C..  AgenL— ^b.  Dean  of  Fa- 
culty (Hope)and  Moir;  WotberipoouandMack.W.S.,  Agents. 
—Mr  Fefguson,  ClecL— [J.r.W.] 


9lh  Juljf  ISSi. 
No.  420. — GoDVRKY  M'Tagqart,  Advocator,  v. 
Jaubs  WaiB,  Reipoudeiit. 
Proectt — Juilsd  ieiion — Mari  ti  m  e — Competency  -  Chvum^atur* 
in  vkicli  found,  that  monry  adtaHCrd  6ji  a  •iipasiin',  ex  mapdalo 
cfa  tliii'nuitler.  Is  paif  Itinnvnai  on  li*  inMrwiRCiti,  j-e.  oflkt 
lalltr,  mu  not   a  tnarilimi  contrscl,  and  cvulU  ti  tam/itUalljf 
lutd  bcfon  a  Burgk  CMrf. 

James  Weir,  shipowner  in  Arbroath,  bronght  an 
action  before  the  Magistrates  of  Arbroath  against  tbe 
advocator,  a  shipmaster,  for  an  account  of  £53,  16.  2. 
The  account  was  made  up  of  eight  items ;  tbe  three 
first  of  which  were  for  premiums  of  inaoranee  on  tbe 
adrocator'a  "  instrument*,  clothes,  and  private  effect*," 
advanced  by  tbe  respondent  in  terms  of  the  advoca- 
tor's written  instructiona.  Tbe  fourth  item  was  nianer 
advanced  fur  payment  uf  aueased  taxea,  and  the  fifth 
and  sixth,  balance*  and  errora  in  ship  accounts ;  tbe. 
seventh,  a  cuaater's  companion  ;  and  Uie  eighth,*  cask 
of  beef.  The  advocator  objected  to  the  competency 
of  the  jarisdictiun  of  tbe  Burgb  Cotirt,  on  the  groimd 
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that  it  was  •iib«tiintUIl3r  a  maritime  aMOORt.  The 
Bailiet  repelled  thii  defence,  and  added  thia  note : 

"  The  chief  point  of  diicusiion  between  the  partin  Keini  to 
be  u  to  insurance  charged  in  tht  account  libelled  on.  Nov, 
this  point  appcan  to  be  let  at  rest  by  the  case  Forbes  b..  Gor- 
<tnn,  B<h  December  1RI2,  ui  well  aa  by  rhe  Acl  lal  and  2d'  Geo. 
IV.  cap.  39.  Thedefeniter  bimirlfconruriin  the  opinion,  that 
the  point  ia  limitprl  to  tbe  qiiention  of  insurance ;  for.  in  tha 
second  pxne  of  hii  derenire.  bt  i^Iatcs,  '  the  point  inToWed  in  this 
csiKe,  and  the  only  one  almoit  for  jour  Honouri' con  lid  e  ration,  ia 
a  payment  of  certain  inaurances  clainied  by  tbe  pursuer.'  Agwn. 
be  lays,  '  this  is  almost  tbe  only  point  between  tbe  parties,  and 
one  as  to  which  tbe  defender  need  uj  little,  as  he  concelre*  the 
case  to  be  so  very  clear.' " 

M'Taicgart  advocated,  Rnd  Lord  Moncreiff,  on  6th 
Jane  1834^  ordered  tbe  bill  to  be  answered,  and  added 
this 

"  .Vofe.— The  case  of  Forbes  Is  materix).  and  so  ii  that  uf 
M'Kinnon.  But  neither  of  them  may  abaolulely  decide  the  case. 
Tbe  parties  may  also  inquire  about  a  case  from  Gtaaftow,  which 
vm  an  action  for  a  loss  upon  ■  polii^  of  tnsurance,  and  in 
wbicb  tbe  Lionl  Ordinary  passed  the  bill  witUin  the  lost  itirea 


"  Having  considered  tfaia  IhII,  with  the  answers,  and  whole 
writings  produced,  Refuses  the  bill,  except  ss  to  tbe  sum  of  .£3, 
Its.  7il.,  clsimed  as  '  batanee  of  sbip  aecountt,"  as  to  whi^, 
pHRses  on  caution. 

"  Noie. — Tbe  Lord  Ordinary  was  inclined  to  refnae^iofe, 
it  being  very  doubtful,  whether  including  one  imallarticle,  arising 
out  of  a  proper  maritime  contract,  in  a  general  claim  fur  payment 
oF  arcountfi.  sffurds  a  good  objection  to  the  jurisdiction.  If  the 
suspender  (advocator),  bowever,  insists  upon  trying  that  qurs- 
tiun,  be  must  find  caution  to  tbe  charger." 

Both  parties  reclaimed : 

Lard  Glenle*, — The  question  is  simply,  is  the  account  tnari- 

as  to  a  certain  minor  article.     It  ia  an  action  for  money  paid  ti 
manibile  on  account. 

LanI  Cri-inMit. — This  is  not  a  queation  of  payment  of  pre- 
Diiams  of  insurance  between  broker  and  underwriter.  It  i«  be- 
tween thipownet  and  shipmaaler.  It  ia  for  recovery  of  money 
advanced  a  matulala. 

The  charger,  at  the  bar.  Bjfreed  to  depart  from  £3, 
14ii.  7d.,  balance  of  ship  Recounts. 

The  Court  then  prunoiinced  this  interlocntor : 

"  In  respect  tbat  the  charger  agrees  to  abanitoii  his  claim  fur 
tbe  article  of  £a  14.  7.  in  this  process,  adhere  to  the  interlo- 
cutor refusing  to  pas<  the  bill ;  as  to  the  other  sums  pursued  fur, 
Refuie  tbe  detire  of  tbe  note  :  Find  expenses  due  to  the  pur- 
suer and  respondent :  Appoint  an  account,"  Aic.  * 

Advocator's  Authorities. — Forbes  d.  Gordon,  Stb  December 
ini2;  F.  C.  lat  and  2it  William  IV.,  cap.  99.  Ersk.  1.  9, 
33,ind  83.  Moir  v.  Cleit,  lOtb  March  1779;  Mur.  7327. 
M  Kiniion  •.  M-Leoil,  9lh  July  1828;  S.  >nd  D.  Act  1681, 
c.  10. 

Respondent's  Authorities, — Rowanj  Mor.  7SO0.  Ritchie; 
Mor.  7527. 

Second  Division. — Lords  Ordinary,  MoncreilTand  Jeffrey. — 
^ct.  Keiy  and  Anderson ;  John  Btown,  Agent. — Ml.  Uean  of 
Faculty  ( Hope)  and  Moncreiff;  M'Millan  and  Grant,  Agents. 
_Mr  Rollmid,  Clerk.— [J.  ir.H.\ 

9/h  Juli,  1834. 
No.  421.— JiiHM  MowBHAY,  W.8.,  toU  Trustee  of  the 
deceated  John   Fhassh,   W.S.,  Piiriuer,  v.  Wal- 
ker's Tat;sT£ES,  Scouqalls  and  Othshs,  Claim- 

Succesaion—VMting  of  Right— Construction  of  Deed — Apartf 


imtng  etcatUd  a  iruu^eed,  wktr^.  Inter  alia,  it  anivtged  a 
JouTlkofhUnlaU  infct  tolruilm.for  bthoofofa  davahlerand 
herhutbandin  liferrnl,  and  eflhtir  children ;  and /ailing  childrtni 
far  ithoof  of  the  daughier't  "  other  iel'i  and  atiigneit;'  and  tht 
davgkitr  harins  lanilved  all  her  children,  two  of  tolom  tocrw 
married  to  MiTchanli—-Held,  I.  That  vader  tht  dtrd,  the  fundi 
did  not  Hit  in  He  daaghler't  children,  thrg  hating  predetiaitd 
keriandll.  Claimi  of  iht  hutbanilM  i<f  lta>  uf  her  children,  found- 
ed on  their  jus  ntarili  and  merriag*  tonlracli,  rrpetied  aecerd- 

i-igly. 

The  late  Mr  John  Fruaer,  W.S.,  executed,  in  1788, 
a  ^neral  dispoaitinn  and  deed  of  settlFtnent,  whereby 
he  Guiireyed  tiis  whole  property,  heritable  and  move- 
able (under  certain  exceptions),  to  trustees,  for  rariiiiM 
uaes,  and  pttrposes.  By  tbe  irust-deedi  tbe  triuteea 
were  specially  directed 

"  to  settle  and  secure  another  just  snd  equal  fourlh  tbereorftbe 
property  conveyed),  in  favour  of  Jean  Fraser,  my  second  daugh- 
ter, spows'e  to  Mr  Robert  Walker,  minister  of  tbe  Gospel  in 
CanoDgitc,  and  her  aaid  husband,  and  longest  liver  of  ibem  two, 
in  liferent,  for  chvir  lifereut  use  of  the  interetit  thereof  only 
during  all  the  days  of  their  lifetime,  and  for  the  said  trustee, 
themselves  in  fee,  as  triutees  for  the  children  of  the  said  Jean 
Fraser,  of  her  present  or  any  subsequent  marriage,  equally 
among  them  ;  and  failing  of  children,  to  and  for  behouf  of  tbe 
aald  Jem  Fiaser's  other  heirs  or  assignees. "  The  deed  ■*  farther 
directed  and  appointed,  in  respect  ol  the  particular  situation  of 
Siaon  Fiaser,  my  son,  which  rendfrs  him  unfit  fur  the  muiiuge- 
menl  of  what  I  intend  for  him,  I  direct  mii  appoint  [he  said 
trnsteei  to  lay  out  the  same  on  proper  security,  conceived  iQ 
favour  of  themselves,  as  trustees  fur  the  SHid  .Simon  Fraser, 
(the  truster's  only  son),  and  the  heira  to  be  Iswfolly  procreate^ 
of  his  body;  whom  failing,  to  my  three  daughters,  equally,  anSI 
their  issue,  the  shares  falling  to  the  said  Jeau  and  Ann  ifraaei 
being  to  be  laid  out  and  employed  in  the  same  manner  ai  ia 
above  directed,  ai  to  tbe  fourth  purl  of  my  esiate  to  them." 

After  some  farther  directions  as  to  thealimeiitiiig 
of  Simon  Fraser,  the  deed  declared,  that  in  case  b« 
should  not  reoonralescH,  be  waa  to  have  no  fartbiiir 
right  or  interest  in  tbe  aaid  fourth  part  of  tbe  tmst- 
eslaie,  .n.., 

"  than  the  annual  som  to  be  allowed  by  tbe  trustees  as  4fbre- 
sairi.  nur  aball  he  have  any  right  to  dispose  of  any  part  of  (he 
aaid  fourth,  or  Interest  thereof;  and  all  aaviiigs,  or  tbe  intesest  of 
the  said  fourth,  shall  belong  to  my  said  daughters  in  the  sane 
proportions,  and  subject  tu  tbe  sjme  settlcmeut,  ss  tbe  principal 
sum  of  the  said  fourth." 

Mr  Fraser'a  family,  who  all  gorvived  him,  consisted 
of  Marpiret,  Jean,  Ann,  and  Simon.  Simon  died  &rst, 
unmarried,  and  without  reconvalescence  ;-~Marg7iret 
died  unmarried,  and  she  and  her  executors  drew  her 
fourlh  ahare,  and  also  a  share  of  the  fourth  provided 
to  Simon,  Ann,  who  married  Mr  llae,  dentist  in 
Edinburgh,  drew  first  the  liferent  of  her  fourth,  and 
also  the  liferent  of  her  share  uf  Simon's.  After  her 
death,  her  surTiviDg  children  drew  the  fee  of  her  fourth, 
and  discharged  the  truslees.  -  The  whole  residoo  of 
the  trnst-estate  waa  then  held  by  the  trustees  under 
the  clauses  above  quoted,  for  behoof  of  Mrs  Walker 
and  her  faiuily.  Mrs  Walker  had  in  all  four  children. 
—Iff,  Jobti  Walker,  whg  difd  about  tbe  year  1808, 
leaving  an  only  daughter,  Mm  Birch.  2i/,  Itvbert 
Walker,  who  died  in  the  year  181 1,  unmarried;  3d, 
Magdalene  Walker,  who  married  Mr  Richard  Scou- 
gall,  merchant  in  Leith,  and  died  about  the  year  1826, 
leaving  six  tdiildren,  who  all  survived  their  grandr 
mother,  Mrs  Walker;  and,  ith,  Jean  Walker,  who 
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miimed  Mr  Jamen  Thomtiuii,  merchnnt  in  Leith,  and 
died  in  1830,  n-itliont  issue. 

Mrs\Vdk(irdit;dun  lOth  June  1831,  learing  a  trust 
for  tho  purposes  therein  mentioned,  inter  alia,  "all 
ri^ht  and  intereat  conipetenE,  or  which  may  be  com- 
petent, to  me  in  a  trust-disposition  and  settlement 
executed  by  the.  deceased  John  Fraser,  W.  9.,  my 
father,  dated  7th  May  17S8."  Af^er  her  death  the  pre- 
sent action  of  maltiplepoinding  and  exoneration  was 
railed  by  Mr  Prater's  trustee,  who  condescended  np- 
on  £U00  as  the  Fond  in  medio.  Mrs  Walker's  trus< 
tees  claimed  the  whuin  Fund  in  medio,  and  pleaded— 
I.  Mrs  Soougall  and  Mrs  Thomson  havinf;  both  prede- 
eeased  their  mother  Mrs  Walker,  no  right  to  any  of 
the  funds  in  qnestion  ever  vested  in  either  of  them, 
and  consequently  neither  the  clnimant  Richard  Scou- 
^11,  nor  the  claimant  James  Thomson,  bare  a  right  to 
any  share  of  the  fund  in  medin,  m  virtue  of  the  mar- 
riage- con  tracts  respectively  founded  on  by  them. — II. 
As  it  was  declared  by  Mr  Traser's  settlement,  that 
one-fourth  of  the  residue  of  his  estate  should  be  set- 
tled and  secured  in  favour  of  Mrs  Walker  and  hoc 
husband,  and  longest  liver  of  them  two  in  liferenti  for 
their  liferent  use  of  the  interest  thereof  only,  and  to 
the  trustees  themselves  in  fee,  as  trustees  for  Mrs 
Walker's  children,  and  "  failing  of  children,"  for  behoof 
of  Mrs  Walker's  other  heirs  or  assignees  ;  and  as  Mrs 
Walker  survived  all  her  children,  the  sum  in  question 
was  vested  in  lier,  and  she  was  entitled  to  assign  or  dis- 
pose of  it  at  pleasure. 

Richard  Scougall,  who  married  Magdalene  Walker, 
In  virtue  not  only  of  his  I'ut  mari/i,  hut  also  of  the  spe- 
cial conveyance  and  assignation  contained  in  his  con- 
tract of  marriage, claimed  jme-fourthshareoF  the  residue 
of  the  trust-estate,  liferented  by  Jean  Fraser  or  Mrs 
Walker,  and  that  in  right  of  the  claimant's  deceased 
spoose,  Magdalene  Walker,  in  whom,  as  one  oF  the  chil- 
dren of  the  said  Jean  Fraser  or  Walker,  a  beneficial  and 
assignable  interest  in  the  fee  of  the  provision  mada 
by  the  truster  for  his  daughter  Jean  and  her  children 
vaa  rested.  He  claimed  also  tu  be  ranked  and  pre- 
ferred, in  right  of  his  said  wife,  for  her  halFof  the 
fourth  share  of  the  residue  of  the  trust-esute  rested 
in  her  deceased  brother,  Robert  Walker,  and  belong- 
ing to  her  as  one  of  her  said  brother's  two  next  of 
kin  at  his  decease. 

Mr  Scongall's  sons  claimed,  and  -pleaded — I.  The 
whole  of  the  immediate  children  of  Mrs  Walker  bar- 
ing predeceased  the  event  (the  death  of  Mrs  Walker) 
vhich  gave  them  an^  beneficial  interest  in  the  fore- 
said provision  made  m  Mr  Fraser's  trust-deed,  were 
never  rested  therewith,  nor  with  any  riglit  to  call  the 
trustees  to  account  therefor ;  while  the  claimants,  and 
their  sister  and  cousin,  as  the  grandchildren  of  Mrs 
Walker,  are  the  parties  legally  entitled  to.  and  rested 
with  the  fee  of  that  portion  of  the  trust-funds,  which 
is  the  subject  of  the  present  process. — II.  Supposing 
that  the  fee  of  the  trnst  prorisions  in  qnestion  should 
be  held  to  hare  been  rested  in  Mrs  'Walker's  imme- 
diate children,  althongh  they  predeceased  her,  Mag- 
dalene Walker's  interest  in  that  provision  was  ralidly 
conveyed  For  behoof  of  the  claimants,  by  the  Foresaid 
contract  of  marriage  between  tlie  father  and  mother 
of  the  claimants. — III.  On  the  snppositlon  on  which 


the  preceding  plea  rests,  the  elalonnts,  a»tbe  execu- 
tors of  their  uncle  Kobert  Walker,  are.  also  entitled 
to  the  share  of  the  foresaid  proriaiun,  which,  oa  the 
abore  assumption,  waa  vested  in  him. 

Mr  Scongall's  daughter,  Mrs  Scott,  claimed  and 
pleaded — I.  That,  as  one  of  the  seven  grandchildren  of 
the  late  Mrs  Walker,  and  a*  one  of  the  next  of  kia 
of  her  deceased  nncle  Robert  Walker,  and  aont  Jean 
Walker,  she  is  entitled  to  one-serentb  part  of  the  fund 
in  medio. — II.  At  least,  and  in  the  event  of  the  fund 
being  Found  to  Fall  under  the  contract  oF  marriage  of 
the  claimant's  mother,  she  is  still  entitled  to  have  hec 
right  and  interest  in  that  fund  properly  secured, 
alongst  with  her  brothers  and  sister, 

James  Thomson,  who  married  Jean  Walker,  daiwh* 
ter  of  old  Mrs  Walker,  claimed  and  pleaded — I.  The 
Fee  oF  Jean  Walker's  proportion  oF  the  trut-fiinda 
baring,  in  terras  of  her  grandfather's  settlement,  been 
rested  in  the  trustee3,for  her  behouF,  at  the  period  of 
her  marriage,  subject  to  her  mother^  right  of  lit'erenU 
and  she,  by  her.  marriage-contract,  baring  conreyed 
her  right  and  interest  in  these  funds  to  the  claimant, 
the  claimant  is  entitled,  as  her  husband,  to  be  pre- 
ferred to  the  share  of  the  tmst-fands,  to  which  the 
said  Jean  Walker  was  entitled  under  her  grandfather's 
settlement. — II.  Hohert  Walker  having  surrired  bia 
brother  John,  and  died  intestate,  his  urriving  sisters, 
as  his  next  of  kin  and  execotrices,  were  eotitled  to 
the  share  of  the  trust-funds,  held  by  the  trustees  for 
his  behoof  under  his  grandfather's  settlement;  and  Uie 
claimant,  as  coming  in  place  oF  Jean  Walker,  one  of 
the  two  sisters  so  snrriving,  isentitled  to  be  preferred 
to  her  proportion  of  the  said  Robert  Walker's  share 
of  these  funds. — III.  Even  assuming  that,  during  Mrs 
Walker's  life,  the  fee  of  the  property  had  not  be«a 
vested  in  tlia  trustees  under  her  father's  settlement, 
for  behoof  of  her  children,  but  that  it  had  been  con- 
tingent on  their  surviving  her,  and  that.  In  the  event 
of  her  surriring  them,  she  had  a  right  tti  the'  fee, 
which  could  not  be  defeated  by  their  acts  or  deeds* 
without  her  consent ;  Mrs   Walker,   in    becoming  ■ 

Earty  to  her  daughter's  contract  of  marriage,  was 
arred  by  a  personal  exception,  from  objecting  to  the 
claimant's  right  to  his  wife's  share  of  her  grandfather's 
trust-funds,  in  virtue  of  his^'uf  ninri^i.andidsQBs  hav- 
ing been  conreyed  to  him  by  the  general  clause  in 
that  contract,  from  granting  any  gratuitous  aad  ro- 
Inntary  deed  tu  the  prejudice  of  that  right. 

Mrs  Birch,  dnngbter  of  old  Mrs  Walker's  eldest 
son,  claimed  and  pleaded — 1.  The  fund  in  medio  was 
not  rested  in  the  late  Mrs  Walker,  nor  is  it  a£Fected 
by  her  settlement,  in  respect  her  childrwi  did  not  fail, 
which  was  the  condition  onder  which  alone  it  was  to 
go  to  her  assignees, — II.  The  fee  of  the  Fund  m  medio 
was  rested  in  the  trustees  of  John  Fraser,  who  held 
it  for  behoof  of  the  children  of  Mrs  Walker  that  might 
be  alire  at  her  death,  or  the  issoa  oF  auoh  children  as 
might  predecease  her,— aneh  issue  being  entitled  to 
taeceea  per  ttirpet,  and  not  per  eapila. — III.  Eren  if 
the  interest  of  Mrs  Walker's  children  became  rested 
and  transmissible  in  them  during  their  mother's  life- 
time, still,  in  respect  that  interest  was  of  an  herit^la 
nature,  the  dumant,  Mrs  Btrcb,  u  next  heir  to  her 
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fkther  and  ani^  Robert,  !■  «nt(tled  W  niooettd  to  Imtlr 
their  tbnrei. 

Lord  Medwyn  ordotwd  mntanl  eates  nn  tb«  whale 
caafe,  with  which  be  afterwards  made  aviBandtini  to 
the  Second  Difision,  who  ordered  a  hearing  in  [ire- 
aence.     At  adviaiig, 

Th«y 

the  deed,  as  iar  u  it  could  be  gutiercd  frooi  tbe  deed  itself.  To 
do  this,  U  muitbe  conilderrd  in  all  in  clauses  and  bearing!.  Tbe 
inaker  was  a  profenional  man,  and  hii>  words  were  tecbiiical  and 
disiiiict,  when  be  intended  to  gire  faia  herilalile  properly  in  fee 
or  liferent  proriaions.  Hi^i  objert  was  the  distribution  of  his 
whole  effects  ;  and  wben  he  wished  to  f&roDr  and  gire  proritions 
over  and  above,  he  used  distinct  language — ( Reads  part  of  deed). 
The  distribution  was  t»  be  ni*de  tbmitgh  tbe  medinin  of  a  tnist, 
on  the  face  of  whicb  it  is  evident  tiie  siakcr  contenplattd  it 
would  subsist  for  a  considerable  time.  He  could  not  allow  any 
weight  to  authorities,  in  deciding  ibis  case,  wbicb  did  not  inrolre 
a  trust.  On  the  malerial  cUuse  (whtDh  hia  Lordship  here  read) 
it  waa  important  to  observe  how  the  snme  provision  of  a  fonrtb 
was  made  to  Mrs  Bae's  familf,  and  also  to  the  olbett.  This 
clear);  indicated  the  way  in  which  the  maker  wtahcd  the  tiustees 
to  act,  and  exhibited  the  difference  be  intended  between  tbe  three 


Walker's  haiband  was  to  hold  her  share  Ihroush  tften,  if  be  i  _. 
Tived  her,  for  (heir  children,  and  failing  children,  for  her  other 
beirs  and  assignees.  ThCy  were  not  entitled  either  to  put  out 
or  put  in  words,  but  must  construe  and  Interpret  tbe  deeds  ac- 
cording to  Bcttled  principles  of  law.  If  tbe  mother,  Mn  Walker, 
died,  then  there  was  to  be  an  equal  division.  If  there  were 
cliildren,  snd  thej  died,  then  the  same  was  to  take  plsce.  But 
the  deed  did  not  stop  here;  For,  conteonplating  a  coi^rae  of  ma- 
nagement, her  other  heirs  and  assignees  are  provided  for.  She 
ia  the  broured  daughter,  and  no  words  regvding  tbe  heirs  and 
assignees  of  any  of  the  othen  ire  inserted.  Jean  is  the  pervma 
yrediltcia  of  the  whole  deed.  The  interest  of  her  husband,  the 
father  of  ber  children,  is  only  guarded  aa  to  his  liferent.  Nothing 
is  said  about  bis  hein,  &c.  There  were  no  rules  of  law,  and 
no  decisions  or  principles  which  conld  authorise  any  other  opi- 
nion. Nothing  vested  till  tbe  death  of  Mr  and  Mrs  Walker. 
In  the  eaaeof  Duncan  b.  Betth,  there  waa  a  trust,  and  it  bore  a 
strong  affinity  to  the  present  case,  and  ought  to  be  followed.  So 
also  in  the  case  of  Ulendinning; — on  the  other  side,  is  the  case 
of  Dickson,  there  was  no  trust ;  so  it  rould  not  be  looked  at  aa 
an  authority.  Nor  coold  the  case  of  Wallace  be  quoted,  for  in 
it  there  was  a  naminatlm  legatee.  Nur  would  the  case  of  Dal. 
las  apply,  for  there  the  conveyance  was  to  a  husband  and  wife 
in  liferent,  and  children  in  fee.  Nor  did  be  think  the  case  of 
Leitch,  affirmed  on  appeal,  nor  thai  of  Crawford,  could  be  found- 
ed on  here.  He  would  disallow  the  claims  of  Thomson,  and 
Scougall  the  elder. 

Lord  Crtngtelie  bad  a  difficulty  in  llie  Case,  from  the  conflicting 
decisions,  which  had  not  yet  been  removed.  The  mere  circum- 
stance of  the  children  having  predeceased  their  mother,  it  was 
Buid,  prevented  tbe  vealing.  He  did  not  think  that,  in  a  caselike 
this,  it  was  necessary  to  survive  the  liferenter,  in  order  to  vest 
tbe  interest.  It  was  so  found  in  Leitch'a  case,  and  also  in 
Crawford's,  where  a  son  was  held  entitled  to  convey  a  right  to 
tbe  fee  during  the  life  of  his  mother,  the  liferentrix.  The  pre- 
sent case  turned  on  the  wotdt,  "  holding  for  Jean,''  be. — (  Reads 
tbe  deed).  The  deed  was  made  after  Jean's  nurriaga,  and  tbe 
property  waa  to  be  belli  by  the  trustees  for  her  and  her  children. 
Tbe  case  of  Beith  wis  tatully  inapplicable.  The  substitution 
was  to  Sophia  Beith:  and  so  tiie  Court  found.  The  case  of 
Glendinning  was  of  tbe  same  kind,  and  so  was  that  of  Leitch, 
where  the  vesting  wa*  provided  to  take  place  after  the  death  of 
B  party.  There  were  no  vrords  here  making  the  reating  depea. 
dent  on  Jean  Fraser't  death.  Tbe  case  of  Dallas  waa  quite  in 
point.  There  funds  for  behoof  or  children  naicituri,  were  found 
to  have  vested  during  the  life  of  the  liferent  nx.  In  Sievwrigbt'a 
case,  the  same  doctrine  was  laid  down.  The  trustees  were  the 
mere  holders,  to  prevent  tbe  fee  bchlB  ftndrv.     Tbey  wet* 


tnisteea  for  the  fiars  as  much  aa  for  the  liferentera.  ,  The  ^elaf 
of  tbe  term  of  pavment  made  tbe  only  difference  here.  He 
thought  it  vested  toe  moment  the  children  were  bom.  Conld  a 
son  of  Mn  Walker  not  have  raised  money  during  bla  mother^ 
lifetime  on  bis  right?  He  was  tndiiied to  suppoit  the  elsim* 
of  Scougall  and  Thomson. 

Lerd  Gleala  had  the  same  opinion  as  tbe  Lord  Just  ice- Cleric 
It  could  not  be  laid  down  as  a  general  rule,  in  a  settlement  of 
tbia  kind,  that  a  grant  to  a  child  was  necessarily  to  the  beirs  and 


if  that  c 


ild. 


Lord  Mtadoabani  concurred. 

The  Court  pronounced  tbis  interlot^or: 

"  Repel  the  claima  on  the  fund  ta  midio  for  Jamet  Tbooiaon 
•nd  Richard  Scougall,  tbe  father;  and  remit  to  tbe  Lord  Ordi- 
nary  to  proceed  accordingly,  and  find  no  expeneea  due." 

Authorities  for  Walker's  Trustees.— Erst.  III.  3,  sec.  44. 
Christie ;  Mor.  6197  and  14,849.  Campbell,  1740;  Mor.  14.735. 
Brown,  2d  June  1792;  Mor.  14,069.  Lawa,  January  1697) 
Mor.  14,286.  I.  Bell.Ath  Edit.  p.  56.  TurnbuUs,  IStb  April 
1825;  1  WilaOD  and  Shaw's  Appeal  Cases,  p.  80.  Duncan  m. 
Beith,  27th  Juua  1809}  F.  C.  Nisbet,27th  June  1809i  P.  G. 
aiendinning,  I3th  November  1823:  F.  C. 

Authorities  for  R.  Scougal!,  ui  ni;ir9.  Turn  boll,  July  1778; 
Mor.  8099.  Hutherford,  aOtb  May  1821 ;  S.  and  D.  Allan, 
lath  February  1S31. 

Authoririesfot  Mrs  Birtii, ul npra.  Davidson*.  Kyd,  tOtb 
December  1797,  affirmed.     Dick  a.   Gillies,  1th   July  1928: 

F.  C 

Authorities  for  James  Thomson,  ul  ivpm.  Newlanda,  9tb 
July  1794.  Harvey,  26th  Mt>yieij.  Bushby, 83d  June  1825. 
Peacock,  2Qd  June  18-28.  Stevenson,  22d  June  1784;  Mor. 
14,662.  M-Dowal  a.  Crawford's  Trustees,  6th  Febnnry  1621. 
Wallace,  28th  July  1807 ;  Mor.  App.  Clause,  No.  6.  Dickaoo, 
S3d  February  1697  ;  M^r.  I4,sai.  Leitch'a  Tnuteea,  2d  June 
1886;  Uilsonand  Shaw's  Appeals,  VoL  III.  p.  366.  Sier- 
Wtight  u.  Dallas.  27th  J«i)uary  IB24. 

Authorities  for  John,  Richard,  &c  ScougalN.  Neilioo,  4lh 
June  1822;  S.  and  D.  Booth,  Stb  Fsbmary  1631 ;  S.  nod  D. 
Cuthbertson,  1st  Mareb  1781 ;  Mot.  4279. 

Second  Division.  — Iiord  Ordinary,  Medwyn. — Connsel,  Dean 
of  Faculty  (  Hope)  and  Rulheifurd,  Jameson  and  Mosleftllr 
William  Bell,  George  G.  Bell,  Penney,  Robert  Thomson,  H. 
J.  Robertson— Mowbray  and  Howden,  W.S.,  Pearson,  WtU 
kie  and  Robertson.  W.S.,  Maclean  and  GiSon.  W.S.,  W.  A. 

G.  and  R.  Ellis,  W.g.,  and  Alexander  Roai,  Solicitor,  Agents. 
—Mr  Holland,  CleA.—\J.W.U.] 

lOM  Vu/y  1834. 
No.  433. — John  CuitisrY  and  Others,  PetUionert, 

V.  Thoubon  Paul,  Reipondent. 

Sequestration — Judicial  Factor — Circumttttieti  in  yikkh  tht  right 

to  Ikt  ifffice  af  iTvilet  being  aiipuled,  the  Ca^H  MegueUraled  the 

ttlate  ej  ihe  deetaud  IrutUr,  and  apimiMtd  tjudiciat  faelor. 

The  petitioner!  applied  to  the  Court,  itating,  that 
the  late  Matthew  Haldane  of  Kiogslaw,  who  died  in 
Janaary  17S9,  left  a  trait-deed,  directing  (hat  his  pro- 
perty thoald  be  equally  divided  amung  the  children 
of  his  niece, — that  the  late  James  Thomeon,  Eiq.,W.S., 
the  aorriTin^r  trustee,  had  been  prevented  fruin  effect- 
ing' a  final  distribution  of  the  estate,  by  the  pecu- 
liarity attending  tbe  share  of  Archibald  Oliri«ty,  who 
had  been  paid  off  with  the  rest  of  the  crew  from  his 
Majesty's  ship  Defence,  in  1789  or  1790,  and  had  ool 
since  Iraen  heard  of, — that  Mr  Thomson  had  made  ad- 
Tancaa  fram  time  to  lime  to  the  petitioners,  on  the 
footing  that  Archibald  Chriaty  was  dead,  bat  tliat  ia 
order  to  hare  the  fund*  legally  distributed,  Mr  Tboni* 
■on  had  nuaed  a  multiplepoinding  in  February  181^ 
and  after  certain  reporM  by  an  BeoQantu^  n  pmof  M 
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ta  Ae  death  of  Archibald  Cbrintjr  had  beea  ■llowed 
on  23d  November  I8-J7,_tl]Bt  on  Mr  Thomion'i 
dmth,  B  deed  of  Bianmption,  diited  in  1823,  wa»  found 
in  hia  repositoriei,  in  faTour  of  Mr  Tborason  Fault 
then  hit  apprertice,  as  traitee, — that  this  deed  was  al- 
leged br  Mr  Thomton'i  reprenentstivea  never  to  hftve 
been  delivered,  nor  made  known  to  Mr  Paul,  till  car- 
ried off  by  him  on  commenoin^  buainess  on  hia  own 
account,  along  with  other  paper*  belonging  to  Mr 
Thomaon,  but  which  be  was  anbacquently  obliged  to 
restore, — that  on  MrThumson'adeHtfa  in  October  1891, 
Mr  Panl  had  lodged  a  minate,  sisting  himself  in  the 
mnltiplepoinding  as  trnatee,  in  place  of  Mr  Thomson, 
bat  that  his  title  to  the  office  waa  objected  to  by  Mr 
Thomson'a  representatives,  and  was  now  the  subject 
of  litigation  before  Lord  FuUerton,  in  consequence  of 
which  the  petitioners  were  prevented  from  leading 
their  proof  and  bringing  the  multiplepoinding  to  acon- 
clnsion,  which  was  the  greater  hardship  to  them,  ns 
the  supplies  which  they  used  to  receive  from  Mr 
Thomson,  and  an  which  several  of  them  depended, 
were  now  discontinued. 

Answers  were  lodged  for  Mr  Paul,  stating,  that  tha 
deed  of  assnmption  had  been  prepared  by  him,  by  Mr 
Thomson's  directions,  and  left  in  the  respondent's  cos- 
tody, — ibat  he  had  accepted  of  the  office  of  trnatee, 
andalthougb  his  title  wa«  disputed,  that  was  not  enough 
to  deprive  him  of  his  right  aa  trustee,  or  to  justify  tha 
appointment  of  a  judicial  factor,  more  especially  as  a 
record  had  been  closed  on  the  point  in  dispute  be- 
tween him  and  Mr  ThomMon's  rep  rose  ntativea,  and  a 
decision  would  be  forthwith  pronounced, — that  the  pe- 
titioners had  led  no  proof  during  the  six  years  which 
had  elapsed  between  the  period  when  a  proof  was  al- 
lowed and  Mr  Thomson's  death  ;  and  that  those  of  the 
petitioner*  who  alleged  that  they  were  in  necesaiton* 
circumstancea  had,  in  any  view,  been  more  than  paid 
their  ahares  of  the  truat-fands. 

The  Court 
"  SequMtnle  Ibe  eitite  of  the  decensed  Matthew  Haldane  of 
Kinf^tUw,  and  nominsre  and  appoint  John  Grirve,  accountant 
in  Edinburgh,  to  be  fuctor  thereon,  w[tb  (he  poweri  upnTcdfor; 
he  finding  caution  in  Icrma  of  [be  Acta  of  Sederunt  before  tx- 
tract,  and  decern." 

Fi™t  Division.  —  v*c(.  Adam  Andenon  ;  Gibson- Crst|ct, 
Wardlaw  b  Daliiel,  W.  S.,  Robert  Rattra;,  W.  S.,  and  C  &  D. 
Stewart,  S.S.C.,  Agents — Alt.  Rulberfurd:  Part*,  Agent.— 
Mr  Eolland,  Clti^~[G.D.\ 


IWA  Jiiljf  1834. 
No.  423. — Ht;Tcni80N&  Mandatory,  PurHien,v, 

John  Hutgrisok'b  Creditors,  Defenders. 

Eirlc  Ssatl— Part  and  Pertinents— /i>  a  ranlriHg  nnd  laU  af 

jIdiihi  im   Ntrtk  Leiik,  tail  in  Iki  pariik  c&urct  ordered  to  bi 

ttU  proporlionaiiy  along  wjfA  lAe  katua  M  Khiet  Uuy  had  teat 

aUoeattd,  arul  iml  uparattli/. 

In  the  division  of  the  parish  church  of  North  Leitb, 
in  18l4,lhe  late  Mr  Hutchison,  who  had  been  assessed 
for  the  expense  of  building  tlie  church  on  a  rental  of 
£101,  got  a  proportional  part  of  the  aitlJnga  alloctted 
to  him — vii.  five  sittings  in  pew  239;  three  sittings 
in  pew  122,  and  the  fractional  part  of  a  sitting  in  pew 
160.  In  the  present  process  of  ranking  ana  lale  of 
Mr  Uutchiion  ■  property,  the  common  agent^firnnds 


on  inqairj,  that  oo  particalar  portions  of  thew  aittinga 
were  attached  to  the  particalar  tenements  belonging  to, 
Mr  HntdiisoB,  which  had  been  bnill  or  acquired  by 
ium  in  the  coarse  of  his  profession  of  a  builder,  and  that, 
it  was  the  practice  to  aell  ifie  seats  in  North  Leith 
Church  separate  from  the  property;  and  therefore, in, 
making  up  the  memorial  anci  abstract,  the  common 
agent  had  pat  the  whole  sittings  in  one  lot  (via.  lot 
22),  as  being  the  most  advantageous  mode  of  selling 
them.  The  Court,  however,  on  25th  June,  on  the  re- 
port of  Lord  Jeffrey,  liavin|;  expressed  an  opinion  that 
the  seats  ought  not  to  be  disjoined  from  the  property, 
the  common  agent  instituted  an  inquiry,.and  reported, 
that  the  only  subject*  which  Mr  Hutchison  possessed, 
in  18H,  were  lota  S,  4  and  5  of  the  memorial  and  ab- 
stract, the  cunnda  rent  of  which  (which  in  1814  bad 
been  £101)  was  now  £77.  Two  builders  had  valued 
the  whole  seats  at  £70,  10s.,  but  a  new  valnation  wai 
uow  produced,  fixing  a  separate  value  fur  each  sitting, 
and  a  minute  was  now  lodged,  proposing  to  attach  th» 
sittings  proportionally  to  the  lots  of  houses,  3,  4  and 
5  of  the  memorinl  and  abstract ;  and  the  Cunrt  were 
craved  to  approve  of  the  memorial  and  abstract,  and 
of  the  prices  as  thus  altered,  which  they  did  accord- 
ingly. 

First  Divliion.— ^cf.  Grahsn  Belli  Willisni  Hunt,  W.  S., 
Agent— Mr  lUIUnd,  Clerk.— [G.Z).] 


loth  Julj/  1834^ 

No.  424.— John  Prinole,  Suspender,  v.  Clbuoh's 

AssioNEES,  Chargers. 

Csutioner^ Judicial  Factor— A  judiciiil/aclor /miti/f,  tfomimoit 


I  o/M.  ■ 


gutariiiei  during  licmiy  geart  (AolAc  I. 
tiiioHiiile  u 


lilt  f^Ica,  anti  if  which 
—Uild,  ihal  tie  lattrr 
hu  band  ofcamluinfor  Iht  taUna  dut 
ty  tl<t factor  at  the  lemiRaJian  of  I'lit  factory. 

This  was  a  suspension  of  a  threatened  chaige,  to 
try  the  question  of  the  liability  of  a  cautioner  for  s 
judicial  factor,  in  circumstancea  where  the  creditors 
in  a  ranking  and  sale  had  omitted  to  scrutinise  the 
conduct  of  the  factor,  by  whum  the  requiremeiUB  of 
the  Act  of  Sederunt  were  neglected  to  be  observed, 
and  who  became  insolvent,  owing  a  large  balance  to 
the  estate  under  his  management. 

In  February  1812,  Mr  Robert  Rattray,  W.S^  wu 
appointed  judicial  factor  on  the  estate  of  New  Grange 
or  Hamilton's  Folly,  situated  in  the  Crosacaoseway 
of  Edinburgh,  which  was  then,  and  had  beea  for  s 
nnmber  of  yeara  previous,  the  anbject  of  a  proceas  of 
ranking  and  sale,  which  still  depended  in  Court.  la 
that  action  the  chargers,  assignees  of  John  Clengh, 
merchant  in  London,  and  Miss  Matheson,  residing  in 
Edinbnrgb,  as  creditors  on  the  property,  were  the 
parties  now  chiefly  interested.  The  suspender,  Mr  , 
Pringle,  VV'.S.,  was  the  cautioner  for  Rattray,  under 
the  usual  bond,  granted  at  the  date  of  Rattray 'a  ap- 
pointment. It  appeared  that  Mr  Rattray,  in  the  per- 
formance of  his  office,  had  not,  as  required  by  the  Act 
of  Sederunt,  22d  November  1711,  made  up,  and  lodged 
in  process,  a  rental  of  the  property  within  six  montbi 
after  his  appointment,  nor,  thereafter,  annual  schemes 
of  his  factory  accounts ;  and  that  he  had  not  been  at 
asj  time  required  by  the  crediton  claiming  on  Uie 
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eitatfl  to  coinplf  with  either  of  those  enMtmenta.  It 
&rtber  appeared  tbet  Mr  Rattniy'i  first  ecconiit  u  fac- 
tor, had  not  heen  lodged  nntil  the  month  of  May  1B26, 
and  the  account  then  exhibited  bjr  him  ibowed  ft  be- 
lance  to  be  due  to  the  eaUte,  of  £1263,  19.  10^  The 
prooeet  of  ranking  and  anle  wag  all  the  while  not  in- 
aiated  in  on  the  part  of  the  creditor!.  On  the  Z2d 
Jnne  1831,  the  charger*  pretented  a  petition  to  the 
Conrt,  to  get  Mr  R&ttray  a  accounts  aadited,  and  for 
an  order  of  consignation.  Thi*  petition  waa  intimated 
to  Mr  Rattrajr,  hut  no  communication  in  regard  to  it 
waa  made  to  the  luapender.  The  auditor,  on  9th 
March  1832,  reported  that  there  was  due  bj  Mr 
Rftttraj,  on  the  2d  of  February  preceding,  £1663,  Is. 
8d. ;  and  on  the  10th  March  following,  Mr  Rattray, 
by  order  of  the  Coort,  was  orduned  to  consign  that 
sum  with  the  British  Linen  Company  at  the  term  of 
Whitsunday  thereafter.  This  order  Mr  Rattray  fail- 
,ed  to  implement,  and  he  was,  on  the  3Ut  May  1832, 
■erved  with  a  charge  of  homing  at  the  instance  of  the 
chargers.  Down  to  this  period,  it  was  said,  no  infor- 
mation had  reached  them  or  their  agents,  that  Mr 
Battray  was  un^le  to  meet  his  engagements,  which 
was  only  made  Icnewn  to  them  on  the  6th  of  June 
following,  when  the  charge  of  horning  expired.  It 
was  nererintimated  to  the  suspender  that  Mr  Rattray 
had  not  faithfully  Tulfilled  the  duties  narrated  in  the 
bond  of  caBtion,  and  relative  Acts  of  Sederunt,  until 
the  suspender,  on  7th  June  1832,  (twenty  years  and 
some  months  from  the  date  of  his  bund,)  received  a 
letter  from  the  chargers'  agents,  Messrs  Walker,  Ri> 
chardson  and  Melrille,  informing  him  of  the  auditing 
of  Kattray's  acconnta — tbe  debt  due  by  him — the  de- 
cree of  consignation, — and  Rattray's  failure  to  com> 
ply  therewith ;  and  expressing  a  nope  that  the  sus- 
pender, as  bis  cautiuner,  would  be  prepared  to  fulfil 
the  decree.  To  that  letter  the  suspender  returned  an 
answer  on  the  9th  of  the  same  month,  in  which  be 
stated  fais  surprise  at  the  nature  of  the  contents,  and 
requested  to  be  allowed  time  fur  making  inquiry  intA 
the.  circumstances  of  tbe  esse.  On  the  ilth  June 
1833,  the  chargers  petitioned  the  Court  Air  reeal  of 
the  factory  in  fiivour  of  Mr  Rattray,  and  for  a  war- 
rant to  the  clerk  to  transmit  tbe  bund  of  cftution  to 
the  record  of  deeds,  in  order  that  an  extract  thereof 
might  he  obtained,  on  whioh  the  ebargera  might  use 
diligence  against  the  suspender  for  payment  of  the 
debt  due  by  RattrHy.  Tu  that  petilion  answers  were 
lodged  fur  the  suspender ;  and  on  the  6th  July  1 832, 
tlie  Court,  ialer  alta,  granted  warrant  to  transmit  tbe 
b«nd  as  crared,  reserving  to  the  suspender  any  ob- 
jections he  might  have  against  execution  thereon.  In 
rirtne  of  that  reservation,  the  suspender  presented  the 
present  bill  of  suspension,  which  was,  on  the  31st 
August  1832,  appointed  to  be  answered,  and  exeon- 
tion  sisted  in  tbe  meantime,  reserving  the  question  of 
caution.  The  bill  of  suspension  and  answers  having 
eome  to  be  advised  by  Lord  Mackensie,  his  Lordship, 
on  4th  October  1832,  passed  the  bill  withoot  caution; 
and  to  that  interlocutor,  on  a  reclaiming  note  by  the 
chargers,  the  Court  adhered.  Thereafter,  a  record 
having  been  made  up  npon  the  expede  letter*  of  stu* 
pension.  Lord  Madcenzie,  on  the  i6di  November 
1833,proiionDced  the  following  interlocutor  and  note : 


"  Tbe  Lord  Ordinary  liaring  beard  parties'  procnTslon,  and 
tfaereafter  coniidGred  the  dosed  record,  and  whole  process, — In 
respect  of  tbe  gross  neglifgenre  on  the  part  of  Ibe  chargers,  or 
tbeir  aulbors,  in  allowing  ibe  judicisl  factor,  Mr  Robert  Rattray, 
to  go  on  (br  iO  nry  longs  time  exercising  thatofflcs  ins  manner 
so  irregular  and  improper,  suspends  (h«  letttersMnpiirtfrr  and 
decerns;  Qiids  the  chargers  liable  to  tbe  suipendei  in  expanses, 
Brc 

*'  JA>M. — It  seems  impossible  to  reconcile  tbe  principles  re- 
cognised in  tbe  House  of  Lords,  with  the  doctnne  that  tb^re 
muic  be  some  positive  act  on  the  pan  of  the  penon  served,  to 
diicharge  ibe  cautioner  of  a  factor,  or  other  servant.  Gross 
omiuion  mna^  certainly  be  sufficient  under  Ibe  doctrine  there 


I  judicial  factor  from  any  other  fiietor,  or  a  plurality  of  creditori. 
in  B  nintcing  and  Bale  from  one  eredilot, — or  from  one,  or  a  plo- 
ralitf  of  oiket  tm^lojti*  of,  or  peraons  gtrred  bj,  •  iactor  or 
other  servant.  Nor  can  ibe  Lord  Ordinary  think  tbe  specisllla 
in  tbe  situation  of  tbe  creditors  are  relevant.  If  [bey  owed  a 
duty  to  the  cautioner,  and  were  not  able  in  person  to  fulSI  it, 
tbey  were  bound  to  get  it  looked  after  by  lume  other  person." 

The  chargers  baring  reclaimed,  the  Cuurt,  on  the 
Zith  January  1834,  ordered  cases. 

Pleaded  fur  the  suspender — That  the  several  Act*  of 
Sederunt  which  prescribed  the  conduct  of  judicial 
factors,  imposed  also  reciprocal  duties  on  tbe  creditors. 
More  particularly  the  Act  of  Sedernnt,  22d  Novem- 
ber 1711,  contemplated  by  its  provisions  the  benefit 
of  the  creditors,  and  implied  that  they  should  exercise, 
nt  least,  an  ordinary  degree  of  prudence,  in  satisfying 
themselves  that  these  directions  bnd  been  nbserved. 
It  did  not  fallow  that,  because  the  factor  had  a  suffi- 
cient cautioner,  the  creditors  were  to  shut  their  eyes 
to  his  conduct.  More  especially  in  the  present  case, 
when  the  factor  received  liis  appointment  duringade- 
pending  process  of  ranking  and  sale,  in  which  the 
chargers  were  parties  competing,  and  of  whom  it  waa 
nut  alleged  that  they  were  incapable  of  attending  to 
theirown  Interests.  The  situation  of  the  suspender 
wa*  materially  different  from  that  of  a  cautioner  fur 
a  curator  bonxM  to  a  person  Insane,  or  otherwise  inca- 
pableof  managing  his  own  affairs..  There  were  other 
cireuraslanees  in  the  situation  of  the  suspender  which 
added  weight  to  the  argument  on  which  he  placed  his 
exemption.  By  the  terms  of  the  hand,  the  eospender'a 
obligation  was  indefinite,  both  in  point  of  time  and 
amount,  and  did  not  fall  under  the  septennial  limita- 
tion. Farther,  omission  hAd  been  held  a  relevant 
gronnd  to  liberate  the  cautioners  of  bank  agenta,  of 
trustees  under  the  Seqaestration  Statute,  and  of  col- 
lectors of  ces* :  and  tbe  principle  ef  those  deoisioni 
waa  equally  applicable  to  the  situation  of  a  cautioner 
for  a  judicial  factor. 

Pleaded  for  the  chargers — That  although  the  obli- 
gatioo  of  a  creditor  not  to  injure  the  cantiuner's  right 
of  relief  had  been  by  recent  decisions  more  strictly 
enforced  than  formerly,  there  had  been  nothing  hither- 
to decided  to  establish  the  doctrine,  that  mere  omis- 
sion on  the  part  of  the  creditor  shoold  have  the  effect 
of  liberating  the  cautioner.  In  all  the  modern  cases, 
accordingly,  the  liberation  had  been,  either  from  some 
positive  act  done  by  the  creditor  to  the  prejudice  of 
the  cautioner,  or  from  the  violation  of  conditions  ex- 
pressly stipnlated  between  the  parties.  Nothing  of 
this  kind  had  occurred  in  the  present  case.  Besides, 
tb«  office  of  judicial  factor  waa  different  from  that  of 
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The  CoDrt  remitted  to  the  Lord  Ordinary  to  pMS 
the  bill  on  juntory  caation. 

Pint  DirikioD. — Lord  Ordinaiy,  Jsffrey. — Jet.  Skenei  John 
Cullen,  W.S.,  AguiL— .til.  John  Porrcitcr,  W.S., 

Aftnt—[G.n.) 


lilh  July  1834. 
No.  429. — John  Andebson,  Purtuer,  e.  The  Gotkr- 

KOR  &  COHPAMV  or  THU  BaNK  OF   SCOTLAND  AND 

Others,  Defender t, 

Pracesi — Diligence— .CtrcBtRiJancei  in  vAifA  condatettdmei  fir 
tht  punucr  t-nUred  to  te  rectieed,  befiin  coiuUtnng  ailagmnJ- 
ing  a  djiigenee  to  tha  deffir^cn. 

Th«  parsner  brnn^bt  an  »ctioD  of  ndaction  of  a 
diiposition  and  set^lenteat,  executed  by  hi«  late  fathar 
■a  fiironr  of  a  yonng^r  loo,  and  of  certain  heritable 
aecuritiea  and  conTeyancea  graoted  to  tbe  Bank  of 
Scotland  by  the  ton.  in  hia  father's  lifetime,  on  the 
ground*,  l«f,  Of  incapacity  on  the  part  of  the  fatfaer ; 
Ud,  Of  want  of  power  on  the  part  of  the  aon  to  dis- 
pose of,  or  burden  the  lands  in  the  lifetime  of  hU  fa- 
ther, to  whom  he  waa  bound  to  account  for  the  sor- 
plus  annual  proceeds,  and  for  whom,  althuugh  imme- 
diate entry  wai  given,  he  Tirtually  held  in  trust.  On 
3d  July  183^  a  condeocendence  was  ordered  by  the 
first  box-day,  but  before  it  was  lodged,  the  Bank  moved 
for  a  diligence  to  recover  certain  correspondence 
tending  to  instruct  the  deceased's  capacity,  and  hii  in- 
tentions in  regard  to  disposing  of  the  property  for 
pajrment  of  his  debts,  which  was  the  primary  purpose 
of  the  trnst;  and  also  certain  documents  tending  to 
instruct  the  pnrsner's  homologation  of  the  deeds  which 
bad  been  axeeuted.  The  Lord  Ordinary  (Jeffrey) 
refused  the  motion  hoe  ttatu.  The  defendera  reclaimed ; 
ftnd  the  Court 

"  Remit  to  tbe  Lord  Ot£iAtj  to  receire  tbe  candaceodence  bj 
ibe  lecood  box-day,  and  thereafter  to  detennioe  whether  or  not 
the  diligence  craved  should  be  granted,  and  to  do  In  the  rauH  w 
to  him  gbali  aeem  jg>t.' 

Firit  DiTi«ion.— Lwd  Ordinary,  Jeffrey — Act.  Dean  of  Fa- 
culty (Hope)  and  P.  RoberCaon  ;  Jamet  Hope,  janicff,  W.  S., 
Agent — M.  Skene  sod  Whigbam  j  JIarrr  DavldMD,  W.S., 
AsenL— Ut  Bell,  Cl«rk.-[C.A1 

ink  Jmti/  1834g 

No.  429. — Gboroe  Arnott  and  his  Trcsteb,  Pe- 

tilionen,  v.  Thomas  Hardie,  Ac,  Objeetors. 

Bankrupt — Compotilian — Diacbarge — Circvmuancei  iawhichihe 
Catirt  Ttflued,  hoc  Btato,  a  ptlUion  by  ■  boning  fir  approval 

of  cumpo^'Uion and  duchargt, 

Thii  case  was  a  conlinnation  of  that  reported  ante. 
Vol.  VI.  p.  386,  which  see.  By  their  last  interlocu- 
tor, the  Court  (7th  June  1834)  appoinled  the  objec- 
tors to  revise  their  specif  objections  to  the  appfica- 
tloni  and  the  petitioners  %a  put  in  revised  answers 
thereto.  In  their  recited  paper,  the  following  special 
objections  were  insisted  on  by  the  objestora — I.  That 
the  bonks  of  the  bankrupt  were  kept  in  an  irregular 
and  nmntelligihle  nianner^r-TI.  That  the  bankrupt's 
wife  was  stated  in  hi*  books  as  a  creditor  for  various 
0umR,  which  were  brought  forward  a*  a  claim  in  com- 
petition with  his  lawful  creditors. — III.  That  ou  the 
eve  of  his  bankruptcy,  the  bankrupt  shipped  off  goods 
fio  his  brother,  diereoy  securing  to  him  uu  unfair  pre- 


fjnly 

ferenoe. — IV.  That  before  Us  failure  was  annonnead, 
arrangement*  were  made,  and  followed  np,  by  tbe 
bankrupt  obtaining  mandates  and  anthorities  from 
certain  of  the  creditors,  in  order  to  secure  the  election 
of  a  trustee  favourable  to  the  view*  of  the  bankrupt. 
— V.  That  tbe  claims  of  tbe  creditor*  were  split,  to 
make  up  the  coocnrrenee  of  nine-tentfaa  in  unmber  i«- 
qnired  by  law. — VI.  That  misrepres«itRtions  of  tbs 
true  state  of  the  concnrrenoe  were  resorted  to  by  the 
trustee,  in  order  to  insure  asuffioientacoession. — VI  J. 
That  the  bankrupt  had  pnrdiaaed  tlia  conenrrence  of 
one  of  hia  creditors  to  hia  diacharge,  by  paying  him 
the  sum  of  £5  for  his  aocesaioii.  These  different  ob- 
jections Tere  serermllj  answered  by  the  petitionara  iu 
their  revised  an* vers. 

At  the  adriiing, 

ford  jBUiM^Cbrti*M,tlM(h*AdaotlMaatbe  was  fn  a 
eonditfoaatpresent  togrant  tbepnyerof  the^tpBeatioD.  That 
OQ  lookiiw  into  the  aathorides  on  the  rabjcet,  and  patticulirW 
that  ef  Mr  Bell,  be  did  not  tUnk  that  there  were  ancb  nMleriaf* 
laid  before  him  aa  enabled  him  to  judge  of  tbe  tnrennt  offer  of 
compoaltioiL  In  the  frtt  place.  Be  could  not  keep  out  of  hi* 
view  what  was  said  regarding  the  Irrrgulttlty  of  ttia  bankrapt'a 
booka,  and  Ifae  ezcuie  that  was  offered  wa*  too  Ume  to  be  re- 
ceived »  Mliifaclory.  In  tbe  second  place,  be  did  not  think 
tbiu  he  coald  diarcgatd  tbe  poiliive  aremient,  that  £i  bad  been 
given  to  a  particular  creditor  to  obtain  bia  accenaion.  And  then, 
in  [he  third  place,  be  felt  tb*t  he  wai  bound  to  take  Into  hii  eoo- 
iideration  tbe  Biatement,  tbst  letters  were  written  bjr  tbe  trna- 
tee,  niarepresenting  tbe  state  of  tbe  concurrence  to  certain 
creditors,  iti  ofdet  to  obtain  ibeir  aeeearian.  Those  creditor* 
whose  concurrence  bad  been  thus  obtained,  be  had  do  doubt, 
bad  *  perfect  right  to  come  forward  aflerwsrds  and  read  that 
concurrence,  on  the  ground  that  Ibej  had  been  deceived  as  to 
the  true  state  of  matters  st  the  time  wben  it  waa  given.  There- 
A>re,  upon  tbeia  three  pointa,  be  wai  clearly  of  opinion  that  be 
was  not  in  ■  condition  to  aM>rove  of  the  offer  of  coBposItioa. 

The  other  Judge*  eonourring,  the  Court  refoaed  the 
applieation  hoc  ttatu,  with  espeuaes. 

Second  Divisloa— >fci.  Rmfaerfurd  and  Sandford ;  D.  Fliher, 
B.S.C.,Agent._^((.  Dean  of  Facultjf  Hope)  and  U.  M-NeiH: 
June*  T.  Murnj,  W.S.,  Agenc—Ur  ttolland.  Clerk.— (Ci).] 

Uth  July  1SS4. 

No.  4Si>. — Elizabitu   HAUitTOM,  Arc  Purtneri,  v. 

Alrxanobr  Hahiltom,  ftc,  D^ertdert. 

Thi*  was  a  special  caae  of  accounting,  in  which 
there  was  a  reptirt  by  an  accougUni.  The  accountant 
reaerved  certnin  articles  of  dtschai^e,  in  the  ac(»iunta 
of  tbe  defender*,  for  the  conaideratioD  of  tbe  Lord 
Ordinary,  which  hi*  Lordship  sustained. 

The  pursuers  reclaimed,  but  the  Court  adhered. 

Second  Division— Lord  Ordina^,  Hacksntie.—^fct.  Skcae 
and  Sbawi  Charles  Fisher,  S-S.CX.  AoeoL— ^It.  Dean  of 
Faculty  (Hope)  and  Ruaaell;  A.  and  J.  FalerMjn,  S.S.C.. 
Agents.— T.  OleA— [C.Z>.1 

JURY  CAUSES. 

16th  Juiy  1834. 
Ko.  431.— Captain  James  Stktakt,  Purttur  tmd 
De/ender,  n.  Misses  Maroabet  &  Jane  Stewart, 
&e.,  Drfenden  and  Purtuer; 
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■ware  that  Lard  Ashburton  h«d  witltoriMd  the  par- 
luer  to  g9t  the  work  re-meatored  by  Mewra  Rose  and 
Mdckensie  ;  and  th«t  a*  to  the  stonei,  he  did  not  think 
Laily  A«hburtun  would  pay  for  them,  Knd  thepiirtuer 
had  better  aell  them.  The  pursuer,  on  3d  Noreinber 
1825,  wrote  Mr  Mowbray,  complaining  of  hi*  having 
twice  met  Mr  Mowbray  with  the  riew  of  aettling  hia 
aL-cuunti,  without  effect,  and  offering  a  reference.  To 
tbM  letter  Mr  Mowbray  replied  in  the  following 
termi,  which  ended  the  corrcMpondence  : 

"  Obmsoali,  iik  tfovaiUer  ISOi,  10  Femacn, 
"  Yoitt  cUtDi  agBinst  Ladf  Aabbonen, — 
"  I  hire  donoU  in  uijr  puwerco  utile  your  elumi,  but  hither- 
to without  efiVcL  Your  pruposal  of  ■  reference  to  MeMfa  Joba- 
Blan  it  out  of  thr  queition,  m  Ihcj  Knd  1  Ibrtc  thi«  within  id 
hour  on  our  wuylo  Edinburgh,  anil  their  lickeu  in  the  Puil-co*ch 
are  beipoke.  The  only  other  advice  I  can  gire  juu  ii  to  put 
your  pipen  in  the  bamla  of  a  rnpeclabte  man  of  bnuDCii.  If 
you  go  Eu  law,  I  rearjuumll  tiever  gel  one  farthing,  but  be  a  great 
ieei  of  money  out  of  pocliel,  and  it  wu  in  that  belief  I  inida  yoy 
■o  offi;r  liut  night,  which  yau  refused.  Your  letter  1«  dated  the 
3d,  but  it  only  rcHched  mo  within  theie  few  minutei." 

After  the  action  wat  raiaed,  a  remit  waa  made  to  a 
prufB|»ional  peraon,  before  answer;  and  a  great  deal 
of  procedure  took  place,  with  the  riew  of  aicertain- 
ing;  the  exact  quantity  of  work  which  had  been  done 
by  the  purauer,  but  the  report  waa  judicially  foond 
not  to  afford  the  mean*  of  deciding  on  the  accuracy  of 
the  panuer'a  claim.  The  action  first  depended  before 
Lord  Cringletie,  who,  in  a  note  to  an  interlocutor  of 
the  13th  Mar  1838,  expreaaed  an  opinion  on  the  im- 
port of  the  lettera  in  procew,  tliat  the  pumuer'a  ac- 
count had  not  been  aettled  by  Lord  Aibburton.  Lord 
Pallerton  baring  ancceeded  Lord  Cringtetie  aa  Ordi- 
nary,  hi*  Lordship,  in  a  note  to  an  interlocutor,  dated 
21ii  June  lhS2,  atated,  he  had  aa  yet  heard  no  ail- 
ment on  the  correapondeocs,  bat 

•■  bis  present  impression  is,  thit  the  cue  beara  a  conaidcraUa 
reteniblBnce  to  that  oF  Smith  against  Falconer,  )7[h  February 
1631,  in  which  the  Court,  in  altering  the  interioeutor  of  the  pre- 
■ent  Lord  Ordinary,  seemed  to  hare  gone  near  to  bold,  that  let- 
un  admitting  that  there  had-not  been  a  finid  sdjuscment  of  ac- 
coonts,  were  sufficient  to  elide  the  plea  of  pr^KiipliDa." 

The  case  came  latterljr  to  depend  before  Lord  Med- 
iryni  who,  on  6th  June  1833,  ordained  the  purauer  to 
statq  in  what  manner  he  propoaed  to  eatabliah  the 
claim  brought  forward  by  him,  and  added  the  follow- 

"  Lord  Cringletie,  when  this  case  was  before  him,  seema  to 
hare  disregarded  the  plea  of  ptwcription,  and  Lord  Futtenoii 
mceiaa  inclined  to  hold  it  elided  by  the  case  of  Siniih  agalnat  Fal- 
coner, 17th  February  1831.     It  maybe  doubted  if  the  cue  of 
Smith  is  applicable,  aa  Falconer  waa  Ibe  inanagvr,  who  muat  bare 
settled  tbe  claim,  wbn  alone  knew  any  thing  of  it,  who  wai  re. 
ferreil    to  by  the  principal,  and  whuse  writ  was  clearly  the  writ 
of  the  party.    Mr  Mowbray  cannot  be  riewcd  in  the  same  light; 
besides,  there  is  not  in  any  of  hii  letters  an  admistion  of  a  just 
cluim  on  the  part  of  the  pursuer.     Neither  would  the  preicrip- 
tion  be  elided,  as  was  pleaded,  on  the  ground  tbat  the  claim  is 
founded  in  part  on  a  written  contract.     There  is  no  contract 
Gonatituting  the  debt.     There  may  be  written  oflers  snd  ipeciQ- 
cstions  showing  the   foundation  of  a  claim,  but  these  are  of  no 
Iii^ber  value  in  this  case  than  an  order  for  goods,  which  doea  not 
prove   the  execution  of  the  order,  and  where  prewriplion  would 
apply  if  tbe  account  was  not  sued  fur  within  three  years.     Bat 
Sn   trutb,  pteeeription  ts  not  much  insisted  on.     Tbe  defence  is, 
•.bat  all  tbe  work  executed  by  the  pursuer  baa  been  already  paid 
for,  and  waa  so  b;  Lord  Asbbarton  himself.    Loid  AtbbaitM 
Vol-  VL 


seenaa  to  bare  managed  bis  owna&ira,  and  paid  minute  and  care- 
ful attention  to  Ihem.  During  a  course  of  years,  be  largely  em- 
ployed tbe  purauer  aa  a  builder  at  Rosehall,  and  at  the  end  of 
eack  season  paid  bim  a  slump  sum.  He  waa  overpaid  in  1817 
by  the  sum  of  ;£4I,  16.  8.,  and  the  complainU  inbis  leltets  aUw 
that  he  could  not  aSurd  to  be  much  in  advance  ;  so  that  it  is  pre. 
sumable  the  partial  payments  nearly  paid  up  the  work  executed 
during  each  aeason.  In  Septeoibet  1821,  the  puriuer  furniahed 
his  account  for  work  done  from  the  year  1817.  The  proceedinga 
of  Ihs  parties  aeemed  well  calculated  to  check  tbe  account  and 
ascertain  its  true  amouni.  See  the  ataienient  in  the  purauer'a 
condescendence,  art.  6.  From  the  measurements  lo  taken,  aa 
account  was  made  out,  making  the  total  £1363,  17.  4.  An  ab- 
Btract  of  this  was  left  with  Lord  Ashburton,  and  hia  letter  of 
15th  October  1821  s«y>,  be  bad  '  begun  tbe  work  of  copying  your 
accounta  concerning  Mackintosh,  which  ja  an  arduous  task ;'  and 
it  would  appear  that  tbe  pursuer  also  got  a  copy.  It  ia  singular 
that  neither  this  account  nor  any  copy  of  it  has  been  recovered 
from  either  of  the  parties  ;  although  Mr  Mowbray  was  examined, 
it  does  not  appear  that  the  purauer  was  examined  as  a  haver.  Ic 
might  have  thrown  light  on  the  autgect  of  djapule ;  for,  consider- 
ing the  means  taken  ro  obtain  an  accurate  meaaurement  of  the. 
work,  there  could  scarcely  be  any  mistake  there,  (any,  at  leaat, 
which  could  now  be  rertilied),  although  there  might  be  a  dif- 
ferenee  as  to  (berate  of  eha^e,  and  errors  in  the  calculation.  In 
copying  out  tbe  accounts,  Lard  Ashburton  seems  to  have  dis-' 
corered  an  error  of  thia  last  kind,  by  an  omiaaion  amountir^ 
to  £94,  10.  9.,  making  the  claim  amount  to  jEUse,  7.  4.,  with 
tbe  value  of  274  bolla  of  lime  fumisbed  to  the  kiln,  &c  The 
payments  to  account  received  Iw  the  pursuer  were  £1461,  lea. 
6d.  Being  dissatisSed  with  tba  amount  brought  out  by  the 
seboolmaster'a  calculations  from  the  above  measurements,  tbe 
pursuer  allegea  that  Lord  Ashburton  gave  him  authority  to  get 
the  work  again  mcaanredand  exaoiincd  by  Rose  and  Mackenzie. 
Their  report  is  dated  6tb  October  1821,  and  they  make  tbe 
amount  £1676,  3.  7^.  In  one  of  the  documenta  in  proceaa,  the 
pursuer  says,  ■  Upon  m^  oath,  it  waa  by  Lord  Ashborton's  re- 
quest.' 'I'he  defender  is  not  bound  to  accept  of  such  evidence ; 
and  as  there  ia  no  evidence  of  the  allegation,  tbe  Lord  Ordinary 
ia  strongly  impressed  witb  the  belief  tbat  there  can  be  none,  b»- 


Is  not  credible  that  Lord  Ashburton  would  agree  to  depart  at 
once  from  it,  and  authorise  another,  and  still  more  without  Mr 
Gilchrist  of  Ospiadale,  his  ftctor,  or  some  one  to  attend  on  hia 
behalf  1  Stilt  oiore,  tbat  be  coutd  not  mention  thia  in  hia  corrca- 
pondence  with  Mr  Mowbray  aboDt  Ifaeas  accounta;  for  tbe. 
letlera  formerly  mentioned  ara  written  in  thia  rety  month  of  Oc- 
tober 18^1,  and  □(  a  subsequent  date  lo  the  new  meaaurement. 
Nay,  he  waa  even  occupying  himaelf  in  tbe  arduous  taak  of 
copying  an  account,  which,  according  to  the  pursuer's  account, 
be  bad  agreed  lo  aupersade  by  a  new  meaaarcmeot.  Tbia 
ia  incredible.  Tbe  statement,  however,  tbat  tbe  report  of 
Rose  and  Msckenaie  waa,  on  16th  October  1831,  delivered  bjp 
the  pursuer  to  Major  Gilchrist  at  Rosehall,  to  be  given  to  Lord 
Aibburton,  is  not  denied,  not  being  noticed  in  the  anawera. 
During  Lord  Ashburlon's  life,  no  ftrtber  payment  or  aettlement 
seems  to  bsve  been  made.  He  died  in  spring  1823.  By  a  let- 
ter, dated  !£2d  Auguat  1823,  to  Mr  Mowbray,  the  purauer  bringa 
forward  the  present  claim  ;  and  the  pursuer  beiug  unabta  to  satis- 
fy  Mr  Mowbray  as  to  the  authority  for  meaaaring  tbe  work,  be 
declines  to  acknowledge  tbe  claim.  The  remit  before  answer 
to  Mr  Black,  aeems  moat  property  ttf  bare  been  agreed  to  oo  the 
pan  of  the  defender ;  because,  aa  it  is  clear  from  tbe  whole  cor- 
respondence that  no  aelllemeut  of  the  account  took  place,  but 
Ditly  according  to  the  measurement  in  September  1B21,  the  ac. 
counts  appeared  to  bare  been  overpaid ;  hence,  if,  either  through 
laiatake  of  meaaurement  or  miscslcnUtion,  the  claim  should  ex- 
ceed what  waa  supposed,  a  balance  would  still  be  due,  which,  of  - 
course,  the  defender  would  not  desire  to  witbbtdd  on  any  plaa  of 
prescription.  Mr  Black  having  examined  tbe  ealcnhtfooa  re- 
spectively made,  with  the  plans  and  eitimatc^Bad being aatiafied 
that  he  could  not  arrive  at  any  aaiiafactoiT  eoitduaion,  It  waa 
moat  properly  agreed  that  he  should  go  to  Roaehall  and  mcaaurt 
all  tba  work  that  waa  measurable.     The  bnilding  baling  baea 
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ude  snT  thing  a^iott  Captain  8l«iratt  which  wu 
not  in  toe  record. 

Lord  i*MnAnt.— Thne  It  no  Inoe  on  tbe  ipecbl  fhet,  whe- 
ther tbii  monejr  \nu  Mrs  Stewarl'i'  or  not.  Tbe  i>ni«  iB, 
vrhetber,  hiring  uplifted  tbe  moncT^ivbich  sbe  «aa  entitled  to 
dcr(beiD);  her  otin  till  ber  death),  she  wiungrullf  dellrered  it  to 
ber  daogbten  ?  Now,  the  jurj  cannot  fidd  that  sbC  wrongfUlr 
4^lfered  it,  onlex  tbe  debti  and  le^ciaa  exceeded  £60a  It 
ii  not  diiputed  that  ibe  had  £500  in  the  built.  Whether  ahe 
oplirted  this  monex  in  derraud  oF  Captain  Stewart'a  right  under 
the  deed,  dependa  on  labetber  ibe  wrangrullj  paid  it  away,  -and 
tbac  i^n  dependi  on  wbetbar  tbe  debt«  exceeded -ifAOO. 

Skene,  fiir  Mistes  Stevut,  We  propowd  to  pat 
In  a  minate,  to  the  effect  that  Captain  Stewart  afavDld 
lie  entitled  afterwards  to  prov«  the  atnount  of  tlio 
debt*,  withont  prejudice  to  the  rerdict  to  be  pro- 
nounced. 

Dean  o/'facH/fy  admitted,  that  on  thii  minnta  being 
lodged,  the  verdict  mnat  be  agahirt  Captain  Stewart 
on  tbe  first  iwne,  in  term  of  thejudgmoDt  of  the  . 
Conrt.  _    ,■ 

A  ninnte  wu  then  lodged,  l>earlng,  that  notwith' 
stwiding  the  rerdiot  of  a  jury,  it  ahoald  be  competent 
hr  Captain  Stewart  to  prove  that  the  £500  waa  Mra 
Stewart'a  moner,  aabject  to  all  aniwer  which  it  wna 
competent  for  the  MiHe*  Stewart  to  make,  in  fact  and 
in  law. 

The  jnry  found  for  tlie  Miiaes  Stewart  on  tbe  firct 
intne,  and  for  Captain  Stewart  on  the  aaeead. 

Pint  Diriiion Lord  Pmldent,  Hope.— For  Captain  Stew- 
art, Dean  of  Facullj'  (Hope),  ForiTth  and  P,  Robcrtaoo. — 
For  Mlaaee  Stewart,  Skene  and  tbuberfiird ;  Wothcnpoon  and 
Mack,  W.&,  Agent*.— [G.£).l 

I7lh  Jtdy  1834. 
No.  432.— David  DoitCAM,    Pttriuer^  v.  The.Rct. 

William  Thohboh,  Dffonder. 
Proof— Wttnen — Adtniaaibility — Beld,  in  an  ticHai%  of  damaga 
^  ite/a«tliiMi,  tint  Itf  puriHer'i  witnuet  »t«  ditfoalifitit  ly 
hjmg  prteagHoiad  bji  kii  agtnl  bt  prtuna  af  tack  alkir. 

In  tbi*  caae  the  iune  wai ; 

"  Whether,  oa  or  about  the  7tfa  dar  of  Mav  1831^  at  or  near 
tbe  purauer'B  bouie,  in  tbe  pariah  of  Falkland,  and  in  preteoee 
and  hearing  of  Jmdm  Bogie,  aernnt  to  tbe  purauer,  William 
Balfour,  Kilgonrie  Knowa,  near  Falkland,  Robert  Balfour, 
Kilgoutie  Knowc  afarwridj  or  In  preaeoce  and  hearini  of  one 
or  other  of  tbe  mu)  pcnona,  tb^  defender  did  Maely  •■ 
'         ..---.--  ipgmf  (^  attempted  to  break 

o  break  i^ien  the  doora  of  the  aaid 
with  intent  to  rob,  or  for  loine. other  illegal  purpoM?  or  did 
fklael/  and  ealumniousty  oaa  or  utter  "word*  to  tW  effect,  to  tha 
loia,  injurr  and  dama|ce  of  tha  puiioer?" 

-  Damage!  laid  at  £3000." 

The  first  witness  for  the  pnrsner  being  examined 
in  initialibiu,  admitted  that  he  and  the  other  witness- 
es had  been  precognosoed,  hj  a  partjr  acting  as  cotin- 
tiT  agent  for  the  pnrsner,  in  presence  of  each  other, 
(the  Kdinborgh  agent  not  being  present,  nor  cognisant 
of  thaprooeedlng):  wherenpon  the  jDean  of  Faculty 
for  the  pnrsner  having  admitted  that  the  objection 
WM  UtJi,  Ibo  jnrr,  ander  the  directitm  of  the  Lord 
Prwndent,  fonnd  for  the  defender. 

Plmt  Divlaion.— Lord  Preeident,  Hope.— ^<s.  Dean  of  Fa- 
coltv (Hope}and  A.  H'Neill ;  Bobcrt  Hall.W. S.,  Acen t.—^. 
BoiUtar-Oenenl  (Cockbara}  aod  Uinballi  Walter  C«»ok, 
W.8.,  Agent— [G.i).] 


nth  Jtds  1834, 
Ko.  4SS^->Mm  Janbp  Tatlob  or  Bmnmr  *  Htn- 

pAND,   Punvfrt,  V.  WiLUAM'  CKA-WratD'S   ThIIB' 

TBB,  Dejinder. 
Proof—Wilnaaa— Adi^asilHlilTh.2.  OremmMtmeet  U  wHak  • 


^  •  *KUmif,  n  w«»  </ ■AM '  c*^ 

taitt  pnperts  vatcUtimtd  bgtbt  mfbtttt  JtUiir,—ll.  HtU, 

that  to  prim  tit  MtnetfTt  if  apenm-toio  <•  sHoi  iir  parMw 

himietfanui  be  adduced  ai  a  ailfitf'— tin,  Olin  ndiini'i  mawa 

tki  ganunentu  of  a  diipuied  ngnattirt,  a  parly  ii  nor  boamilta 

put  it  ntitnee  aUtlu  $pttilatn*Bf  tlv  ^ignuvrr  pnditced  bg 

kint  in  proceu—IV.  Cavumifmaivi*  akiA  hOi  t^  tk*  CMirt,' 

anJfiuMd  ty  the  jury,  thai  a  tifnaturt  wmt  pr"^  to  bt  g/nmiimt 

by  lit  aridtnct  afimt  itilnttd,  wM  teriain  eorrobtiraiioni. 

The  pircunstaneevof  this  caaewillbe  AiiindfMfcv 

VoL  VI.  p.  55,.  which  see.     The  late  Jttlin  Tajrtor  bad 

Oonvejred  his  heritable  property  by  an  ex  Jade  abao- 

lute  d»position  to  Crawford,  with  the  view,  as  was- 

snpposed,  of  proteoting  the  property  &om  Taylor'* 

ereoitors.     The  hnrs  at.  Taylor^  entend  ohm-  benffi- 

do  inoenttirii,  bKinght.the  present  aBtioh,  to  have  it 

fonnd  that  the  property  was  Taylor's,  and  oo^ht  to 

be  applied  in  paying  his  creditori  ;  to  whom,  in  the 

coarse  of  tlie  process,   intimatjun  was  o*d«>«ii  I*'  b«' 

made,  bat  only  ono  iS  tbeoi  appwuw^  aad'  ho  stated 

that  he  reoc^niied  and  sanctioned  lho<pn>ees»  as.  fbr 

behoof  of  the  creditors, — hot  the  defender  objectlngta 

the  creditor's  title  to  appear,  he  was  not  sisted.     Tbe 

pnrsners  foandad  on  a  back-letter,  dated  1st  Febraary 

1S17,  by  wbioh  Crawford  acknowledged  tha*  be  held 


•ignatnree  at  this  letter  being  denied  by  the  de- 
fender, the' following  iastMs  wereaenltoaJBry; 

"  Wbetbar  Ibe  natne  ■  Wm.  Cnwferd,'  tneeribed  and  aelu ' 
aoribad  to  tbe  letter^  N»  3.  of  praeeaa,  am  ifaa  irtte  aad  gsiiriae- 
iubaeriptKHi  and  proper  handwriting  of  the  late  WiUiandawk. 
ford,  feuar  in  Ixichee?  Whether  the  wotda  '.  I  agree  to  tbe 
aboTB,'  at  the  bottom  of  the  aaid  letter,  are  bdagrapb  of  the 
Hid  William  Crawford  T 

The  pnrsnari  admitted,  in  the  outset  of  tbe  trial, 
that  they  conid  not  prove  the  words,  <■  I  agree  to  tbe 
above"  to  be  bolorraph  of  Crawford,  and  thai  they 
limited  their  proor  to  tbe  genninenesaof  the  subscrip* 
lioni ;  as  to  wh id)  tbeir  evidence  .consisted  of — Jti, 
Mr  Christie,  joint  cashier  of  thp  Commercial  Bank, 
Dtmdee,  who  depdned,  That  be  was  acconntant  in  the 
Dnndee  'He'it  Bank  in  1817  j  that  Crawford  kept  an 
account  with  that  bank  for  a  number  of  years ;  that 
be  was  well  actjnainted  with  Crawford's  signature,  aad 
had  frequently  teen  bim  sign  ;  that  tbe  signatnres  at 
the  document  in  question,  as  well  as  the  signatures  at 
other  three  documents  in  process,  shown  to  the  wU-  . 
nesi,  were,iii  his  opinion,  the  genuine  signatures  of 
Crawford,  and  he  would  have  acted  on  them  as  such. 
2d,  Mr  Robert  Hope  Moncrieff,  writer  in  Perth,  who, 
as  agent  for  Sir  Patrick  Murray,  a  creditor  of  Craw-  ' 
ford's,  had  at  one  period  made  inquiry  into  the  natnro 
of  tha  traniaation,  and  heard  Crawford  aeknowledga 
that  the  property  was  Tavlor's,  and  that  ha  had  aigaed 
a  document,  which  was  then  produced,  but  which  Mr 
Moncrieff  conld  sot  diitinctly  identify  as  tbe  doca- 
ment  in  question.  Sd,  John  Wighton,  a  neighbouring 
feuar,  who  proved  that  Crawford  never  had  posaetsed  ^ 


D,g,-„z,XM,yC0e>y^ 


int.] 


THE  SCOTTISH  JCIBIST. 


m 


the  properly  up  to  Taylor's  deatb,  in  1U27 ;  Huii  ht, 
Wi^hlon,  bed  aeen  Taylor  Anw  fbe  renta,  and  had 
htarA  Taylor  acknowledge  at.Cr^wfui:d'«  funeral  tiiut 
■  he'  Iiad  no  claim  on  Taylor'*  property,  except  to  the 
extent  of  £30.         ■. 

The  p  a  no  ers  farther  offerei]  to  addoce  three  other 
witneue*.:  but  on  the  firnt  of  these  vitne*«G*  heing 
called  and  examined  in  itiilialibut,  he  >tated  that  be 
considered  himielf  a'cre^itbrof  Taylor'i  on  a  bill  for 
£100,  dated  \tt  18S7,  and  an'  open  account  of  a  prior 
date :  thai  he  ira«  not  a  cr^itor  of  Taylor'i  is  1817> 
when  the  latter  obtained  the  benefit  of  the  cetttpj 
that  bi«  debt  was  not  conititoted ;  and  that  he  hftd 
no  coAnectton  with  the  present  action,  and  was  not 
liable  for  anjF.part  of  the  expenses  thereof: — where- 

A.  M'NeBl,fir  d^ender,  objected — That  the  witness. 
was  not  admiKEible  ;  because,  Biating  himself  to  be  a 
creditor  of  Taylor,  and  the' pursuers  arrowedlr  par- 
•ning  for  behoof  of  the  creditors,  the  witness  bad  an 
Interest  that  the  -property  shonld  be  found  to  bekmg 
to  Taylor's  herrs,  so  that  be  might  get  paymeot  of  fail 
debt. 

Deal,  for  piiriuen,  anndered—I.  The  creditors  to 
whom  intimation  was  ordered  to  be  made,  wer«  the 
creditor*  atthedateof  the  rfiipositioti  □milium  boaorun 
in  the  eeiiio,  whose  debts  are  mOre  than  .sufficient  to 
exhanst  the  property. — II,  The  debt  a11e)i;ed  to  be 
doe  to  the  witness  is  prescribed,  and  can  be  clearly 
shown  not  to  be  dne.  The  mere  fact  that  ihe  witness 
conoeires  that  a  debt  is  dno  to  him,  or  conceives  that 
be  bas«n  interest  in  the  reeult  of  the  action,  is  not 
enoi^hto  render  him  inadmissible,  althongh  it  may 
affect  hiH  credibility. — fialston  and  Allison  v.  Rowat, 
decided  in  Hoase  of  Lords,  10th  Jnlj  1833,  (ante. 
Vol.  v.,  p.  589).  The  interest  of  the  witness  is  at . 
best  but  contingent.  It  mtiy  turn  oot  ihht  he  can  reap 
no  adnnlage  b^  the  /emit  of  tbilt  eitase,  or  that  no  debt 
wm  dno  to  him,  and  then  the  eridenc*  would  ad- 
mittedly be  good. 

Lord  PreiiilenI  [faought  tlie  intereit  was  not  contingrnt,  but 
direcL  The  pursuers  hid  brougbt  their  ■clion  m  beln  cum 
tenejlcia  inrmtarii,  and  they  ■talert  Hher  were  puMuitig  for  be- 
boor.of  ilie  crediton.  }le  tbougbt  this  wiinna,  ui'3  the  otbcr 
witneues  aimilarl;  BituCed,  we[B  not  admiauble. 
■  Objection  instained. 

In  the  coarse  of  the  examination  of  Mr  Christie,  he 
was  asked,  whether  the  signature,  bearing  to  be  that 
of  Mr  Boase,  teller  in  the  Dundee  New  Banb,  in 
1817,  at  A  document  produced,  was  the  genuine  signs- 
tnrit  of  tbnt  indlvidnal. 

Obfecteti — The  signature  of  Mr  Boase  cannot  be 
proved  otherwise  than  by  Mr  Boaxe  himself,  who  is 
alive. 

Anmered — The  doonment  was  produced  by  Mr 
Boaee  as  bearing  his  genuine  siftnature,  when  ex- 
amined as  a  haver  in  an  action  of  exhibition  before 
the  Sheriff,  and  the  signsture  of  the  Judge,  attached 
to  that  deposition,  which  has  been  given  in  evidence, 
u  admitted. 

Objection  snstnined.     .^ 

The  defender  led  no  evidence. 


dnient  purpose.  The  only  question  was,  an  to  the  genuineness 
oF  tbe  lalncriintonB.  It  hai  been  objtcted  b;  ibc  defender^ 
eonriMli  Cbat  tbe  punacr  bii  not.put  in  eridenee  all  tbe  alleged 
genuine  lutMrriptions  of  Crawford  whieb  are  in  procega.  Bat 
It  irimponible  to  doebt  ttnt  l4>e  pnrsueri  were  not  obliged  to 
.put'  in  eridence  any  more  :d(>cuiDenti  Iban  they  tbonghC  ne- 
ceuarj.  In  tbe  Dundonald  cause,  Ihere  were  three  tbouiand 
documents  in  the  inrentorr,  but  very  few  were  put  in.  If  iher 
bad  sll  been  so,  the  jury  might  hnve  been  anting  here  ntilfT 
Therefore,  the  defender  eannot  found  on  that  circuoiaiance; 
Anotber  renipik  nude  by  the  defender's  counsel  was,  that  Mr 
Cbristie  if  ■  single  witaess,  and  unBopported.  Now,  if  Mr< 
Christie  had  beeu  ■hown  a  tingle  signature,  and  sworn  [O  that 
•lone  as  genuine,  this,  unsupported  by  any  thing  else,  would 
bare  been  tW  (entimonj  of  a  tii^e  witness,  and  would  not  have 
been  eiiougb.  But  il  is  not  the  bet  that  Mr  CbHstie  is  unsup. 
ported.  A  number  of  Bubfcripiious  were  ebown  to  bim,  ivbich 
he  deponed  that  b«  considered  to  1m  genuine,  and  that  they  had 
been  acted  on  by  ib^  bank  as  such.  Tbes^  you  will  hare  art 
Opporlunlty  of  tsking  into  your  own  hands,  and  comparing. 
with  tbe  subicripciona  at  the  document  in  question,  and  you  will 
Judge  for  yourteNes,  whether  Ibey  do  not  corroborate 'Mr 
Cbriatie'i  evidence.  Tbe  teaiimony  of  Mr  Monerieff  is  aiio 
material.  It  is  said  that  Crawford  did  not  admit  tbe  signature 
to  Mr  MoDctieff ;  but  be  did  mote—be  admitted  the  deed.  Mr 
'MonMicff  WM  quite  tatisGed,  from  what  Ciliwfard  atatpd,  that 
the  transaetion  was  collusire,  and  that  Crawford  held  in  tniat' 
for  Taylor.  Wighton's  e*>denea  ia  not  Tery  Important,  btlt  it 
alio  corroborates  the  rest.  It  ia  for  you  to  judge  whether  the 
algnatasei  be  proved  la  be  genuim ;  but  for  my  part,  I  Iwre  no 
doabt  whatever  that  ifaey  are  so. 

Tbe  jury  found  on  the  first  issae  for  tbe  pnrsper^^ 
and  on  the  second  issue  for  tbe  defender. 

FirM  DJTiiion. — Lord  Prnident,  Hope. — Jei.  Cuningbame 
aiidDm;  BrownandMiller.W.S.,  Agents.— ..W,  A.  M'Neill) 
C.  F,  Davidaon,  W.S.,  Agent iG.D.] 


nth  July  1834. 
No.  4S4>— Oeorob  Smith  Tullis,  Purnter,  v.  Alez< 

ANDER  GLBKDAr,  JunioT,  DffcTider. 
Asaault — Damngea — Held,  thai  ipitling  in  a  pmofCi  fact  it  an 
atnu.lt,  and  emitia  him  to  ita-nageii—miUh,  in  the  cinun. 
ilancei,  tktjary  atihud  at  £\0. 

The  punner,  a  bookseller  in  Capar-Fife,  brongbt 
an  action  for  damages  against  the  defender,  a  manu- 
facturer there,  for  naring  asBHulted  and  insulted  tbe 
pursuer,  bv  spitting  in  his  face,  without  provocation,  . 
on  the  public  street  .of  Cupar,  on  the  afternooo  of 
'Thorsdaythe  g7tb  June  ^833.  In  defence,  the  de- 
fender stated,  that  the  pursuer  was  proprietor,  and 
one  of  the  Goudnctar!i,  of  the  Fife  HeraM,  a  RadicHi 
newspaper,  in  whith  the  defunder,  in  consequence  of 
baring  (satirically,  as  was  alleged,)  proposed  the  pur- 
suer's health  at  a  Conservative  dinner  on  J8th  .luiie 
1833,  had,  in  the  number  of  the  paper  pnblished  on 
tbe  27tb  of  that  month,  been  held  up  to  ridicole  as  k 
person  whose  politicul  opinions  were  influenced  by  an 
opportunity  of  eating  and  drinking  gratis ;  that  nav- 
ing  been  accosted  by  the  pursuer  on  tbe  street,  on  the 
day  of  publication  of  the  paper,  tbe  defender,  in  a 
moment  of  thooghtless  passion,  spit  in  tbe  pursuer's 
face,  for  which  he  nOw  expressed  bis  regret ;  and  that 
he  had  subsequently  offered  to  apologise,  provided  the 

Eursuer  apologised  fur  the  passages  m  the  newspapert 
at  tbat  this  offer  bad  been  rejected.  The  following 
issue  came  to  be  tried  to-day  befor*  tbe  Lord  Justice- 
Clerk: 

"  Whether,  on  or  aboot  the  27th  dsy  of  Jane  1883,  Id  the 
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■lr«el  of  CupU'Firv,  tha  defender  mmulted  m  iDJand  Ibepur- 
■aer,  bf  niininE upon  hlnii  to  tbelou,  injury,  utdduMgCOttlw 
pursuer  ?' 

"  Daroigeihid  at  £S00." 

It  was  p'rbred  thst  tha  pnrmeri  who  wu  ■  p«r*on 
of  respectable  oharacter,  and  peaceable  dinpaiition, 
wa»  pasiing-  along  the  ttreet,  when  the  defenaer  step- 
ped up  to  him,  and  without  anj  proTocation  being 
given  at  the  time,  ipat  in  hU  face;. that  the  defender 
ttfterward*  boaated  of  what  he  had  dane>  agd  that  the 
occurrence  waa  immedialely  talked  of  through  the 
town  of  Tupar.  The  defence*  were  pnt  in  evidence 
bjr  the  pDriner,  to  prove  certain  admitiiioni.  The 
dffender  «  eoun«el  referred  to  the  pasMgei  from  the 
newnpnper,  which  were  quoted  in  the  daKncei  (which 
be  contended  he  wm  entitled  to  do,  u  the  pnrauer  bad 
put  them  in  evidence),  but  the  defender  led  no  evi- 
dence. 


Lful  JaUiee-Clerk  clw 


A  the  juT)P.    If  tbe  fn 


;i  be  beld  mi 
■lion  bei 

doubt  whaCerer  tbst  Ibfi,  in  point  of  law,  inn  UMult,  ind  afrou 
iiiiult.  It  would  b«  t,  gtruige  itite  of  N>eiel7  indeed,  in  which 
■ucb  ■  groM  and  degnding  procteding  ihould  be  allowed  to 
pan  with  impiinilf ;  and  I  like  thii  pubUeopporlunitjof  tntinB, 
that  wheiever  Ibi*  mode  of  elpretsing  contempt,  wbieh  haa  been 
■omeiimM  reaorte^  to  of  late,  i>  adoptMl,  I  have  no  heaitation  in 
aa^ing,  that  it  ii  both  ponialable  aia  crime,  andactionable  ai  an 
injary.  Tbe  purtuer  ia  proved  to  be  a  peraoa  of  quiet  and 
peaceable  diapmition,  and  not  to  have  been  insulting  or  Interfer- 
ing nritb  tbe  defender  at  all  al  the  time  when  he  thai  inulted 
and  BiMulied  tbe  punuer.  Tbe  eridence  goei  to  thia :  that  the 
purauer  wai  puiiiig  dowo  the  street  in  whieb  the  defender  wai 
■tanding  ;  that  the  defender  stepped  aside,  and  spat  in  Iba  pur- 
suer'a  fufe ;  (bat  the  uliva  was  seen  on  the  pursuer's  face ;  that 
he  wiped  it  riff  with  bis  baadkerthief ;  that  the  occurrence  was 
immcdiHtel]'  known  through  the  town  of  Cupar ;  that  there  wa* 
no  provocation  given  at  Ibe  time;  that  tbe  defender  expreaaed 
DO  regret,  but  boasted  of  what  he  bad  dooe,  and  that  be  admitted 
lo  one  of  the  wilnMws,  that  1h  meant  to  insult  tbe  punuei  \>J 
propoaing  his  health  at  the  dinner  of  ISlh  June,  and  talked  of 
tbe  defender  as  a  contemptible  wretcb,  Jt  ia  proved  bj  Pro- 
feasor  Gillmpie,  that  tbe  newspaper  ia  in  tbe  llbeial  inlereat,  and 
abirp  enough  Ulterljr,  in  ila  politics,  though  be  generally  ap- 
proves of  them,  but  tbit  be  Is  not  aware  that  it  deaeenda  to  pri- 
vate cbarai-ler  or  peraonat  abuse  ;  atid  that  it  is  juat  like  other 
papen  in  these  times.  What  was  attempted  to  be  brought  before 
VDU  b)F  the  de/ender^  counsel  from  the  defences,  is  not  rclevanL 
The  pursuer,  b;  putting  tbeae  defences  in  eridence  to  prove  two 
paiaagei  contained  in  them,  cannot  be  held  at  admitting  the  whole 
contents  of  the  defencea.  There  is  no,  proof  before  joa  that  the 
defender's  name  was  ever  mentioned  in  tbe  newapaper  at  all,  and 
•  you  cannot  allow  vour  minds  to  be  afieeied  in  the  leaat  d^ee 
bjr  quotations  in  ibe  dtfencea,  which  have  not  been  proved  In 
defence.  There  would  be  an  end  of  all  rpgularit;  of  procedure, 
if  700  were  to  give  an;  weight  to  tbeae  quotations.  Even  tbe  pro. 
prielorihip  of  the  paper  ia  not  proved,  altbough  Frofesaor  Gillea- 
pie  says  the  pursuer's  name  is  at  the  paper.  You  muat  therefore 
proceed  altogether  On  the  eridence  for  the  pursuer ; — there  is  no 
evidence  for  thedrfendcr.  You  aretoronsider  wbetberfou  can 
give  any  effect  to  allegations  of  excitement,  and  to  pastages 
is  pew*papen,  which  have  not  been  proved.  Had  they  been 
proved,  I  have  no  hesiutioo  in  aaying  that  they  would  have  gone 
a  very  little  way  indeed  into  this  care  aa  an  extenuation.  One 
thing  is  clear,  110  provocation  waa  given  at  the  lime.  I  have  no 
difficulty  in  holding  that  you  piuit  find  for  the  purauer,  and  it 
only  temains  fur  you,  with  that  caution  and  deliberation  which 
becaiDPs  you.  tu  give  lucb  moderate  and  temperate  damages  a* 
you  think  will  meet  tbe  jostiee  of  the  ease.  I  am  sorty  to  aar 
that  1  have  not  been  able  to  discover  any  arcomstancet  wbich 
render  tbii  any  thing  elte  than  a  very  wanton  and  unprovoked 


Hie  Jnry  found  for  tbfl  pnrauer.  daniage*  £40. 

Second  Division— Lord  Jostiee- Clerk.— .4c(.  Skene  and 
Thomas  HaiUand;  Adaoi  Morritoo,  AgenL — Alt.  SoUcitur. 
Geneial  (CocfchiRn)  and  Gheape ;  Daniel  Fuber,  S.S.C 
Agact.^G.i>.] 


v.  Six 


\llh  July  18S4. 
No.  195.— William  Hcnry  Rhowv,  Purtuer,  1 
J.1UK3  GiBsov-CitAia,  JJffeatier, 

Assault — Damsgea — jta  aaatill  hawing  ba^  tommilltd  bf  Ihrmit- 

imgtpertonaut  o/a  room^CircumUancri  in  whKltlitldUktftr 

llujury  lo  dettrntinr,  wtelier  l*t  terial  pnuotationjuuififd  iJtt 

aiiBub.—aKdfiitnd  by  tlitJ*Ty  Ihm  X  didie. 

The  pnriaer  in  thia  caie  waa  a  china  merchant  in 

Edinburgh,  who  had  recently  paruhssed  the  eatate  of 

Rnthobank  for  ahout  4'gO.OOO.      The  defender  wu 

Sir  James  Gibson-Craig  of  Riccartun,  Baronet,  of  tba 

firm  of  Gibsoo-Croiga,  Wardlaw  and  Dalxiel,   W.S. 

The  iaaue  wai : 

"  Whether  on  or  aboot  tbe  SOtb  day  of  March  1B34,  in  tba 
County  Hall,  Edinbui^,  the  defender  assaulted  tbe  pufaner,  tu 
the  loss,  injniy,  apd'damage  of  the  pnnoer?"  "  Dam^ca  laid  atC 
£200a» 

From  the  eridenc«  led,  U  appeared  that  the  pnr- 
aner  and  defender  were  members,  and  preaent  at  a 
meeting  of  the  Coratorpfaine  dietrict  road  truateea  in 
the  County  Rooms,  on  80tb  March  laat;  that  ther* 
were  al«o  present  Sir  Alexander  Charles  Maitland 
Gibion,  the  convener,  John  Bonar,  Esq.,  of  Ratbo, 
and  Auguitu^i  MaitUnd,  Eaq.,  W.S. ;  that  the  parsoer 
came  late  to  the  meeting,  ftod  complained  that  hie 
name  had  been  inserted  in  the  sederunt  of  a  preriona 
meeting,  without  noticing  that  he  had  left  the  me«tiug 
before  it  was  nearly  over  :  that  he  said  the  minutea 
were  "  concocted," — moaning,  aa  he  explained,  that 
they  were  made  out  from  memory  ;  that  the  pursuer 
was  then  questioned  as  to  whether  he  had  seen  aplacard 
in  the  Orasamarket,  cidling  npon  the  people  to  sign  a 
petition  against  the  prooeedings  of  tbe  road  tnisteas ; 
lo  which  he  answered  10  the  negative;  that  Sir  Alex- 
ander Maitlnnd  Gibson  said,  the  pursuer  had  given 
them  a  great  deal  of  trouble  last  year,  and  it  waa  clear 
he  wa*  at  (he  bottom  of  the  opposition  itiis  year;  that 
when  ihirwBi  anid,  Sir  James  Gibaon-Cra^  waa  also 
spenking,  and  the  pursner  immediately  said,  "  tkat'a 
a  falaeliood,"  or,  "  tnat't  a  direct  falsehood ;"  ibal  tbeas 
words  might  hare  been  applicable  either  to  Sir  Jamea 
or  Sir  Alexander,  as  they  were  both  speaking  at  tk« 
time ;  that  Sir  James  called  on  the  partner  to  re. 
tract  or  explain  his  words,  hut  the  parsuor  said  be 
would  use  what  langunge  he  pleased ;  that  Sir  Jane* 
then  asked  the  pursner  to  leave  the  room,  a*,  if  lie  did 
not  retract,  he  could  not  be  allowed  tu  remain  in  tba 
preaence  of  gentlemen  ;  that  the  pursuer  having  sat 
silent.  Sir  James  opened  the  door,  put  one  band  on 
the  pursuer's  arm,  and  the  other  behind  bis  back,  and 
moved  him  out  of  the  room ;  that  the  company  did  not 
disapprove  of  this  proceeding,  and  had  it  not  been 
adopted,  the  business  would  have  been  interrupted. 

Tte  Lard  Jaitiee-Cltrk  charged  the  jury,  that  it  wis  cleat 
that  In  law  an  assault  bad  been  committed  ;  but  tbat  a  pursuer 
mast  come  into  Couit  with  dean  bands;  and  Jt  was  for  tba  jury 
to  say,  wbelbcr,  considering  lbs  provocation,  dania(cs  ought  to  be 
flna. 


yGoot^le 


1834.] 
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Verdict  for  tha  defnicler. 

Second  Diviiion.— Lord  Juilice-aerk.— ^et.  P.  RobertMn, 
Duneaii  M'Ncilt  and  Cbriitiioii ;  DiiTidsoa  uid  SytDCi  W-S.. 
Agenti. — jIU.  Corkburn,  RuCherfurd  uid  Ivorj;  GibiOD-Ciugi, 
WtrdlBvruid  Dilcid,  W.S.,  Agenti.— [.G.'i).] 


\m  July  1831. 

No.  436. — WiuiAM  Brodib  and  hit  Spouse,  i'tir- 

tuen,  V,  JouM  Blair,  Dtfmder. 

Slindrr,  Jndiriiil — Proof — HtU,  fn  an  aeliaiijor  fuilieial  tlaniler, 
I.    Tkiit  la  fHiitlt  n  iiiigani  t«  the  prieUegc  efjitdifial  picadiitg, 

Tuceuarg  U  prose,  al  ntlirr  o/jaci,  lAol  ht  k-lUsrd  lh<  llalt- 
nuHli  to  ttfalte,  and  nel  periineat — //.  71Sii(  ii  ii  i"compe- 
tt^U  /or  lie  gt/tHittr  la  )mvt  Ihat  ht  nenffi  repealed  reperit 
vhkk  mm  cvrmi  al  Ikt  liau—UI.  Tiial  U  oh  aalaH  e/df- 
••MWH.  fir  tlaling  tkal  u  married  men  kmt  bten  aee'ted  lif  in- 
filtHli/,  yihith  CDHinf  (a  thi  tan  of  hii  vi/r,  hnd  brBktu  ilitir 
Jami/y  peact,  il  ii  nol  perlinmt  la  allege  in  defence,  Ikal  from 
It*  prevalence  of  reporlt  m  la  nick  accmalioni,  Ike  purtuer'i 
Jiimilj/  ptace  kad  heta  broken  lent  More. 
UiutMnd  and  Wife — Judirial  Slander — Dtmasei — Circam- 
Uanca  in  miick,  in  an  action  _for  damnget , Hi  Iha  iiotaitee  af  a 
hutiiand  and  wife  againil  a  parlji,  far  Ualing  in  a  judicial  plead- 
ing, Ikat  tkeir  Janilj/ ptact  AniJ  been  imken  by  accnialiani  of 
iaJMUy,  Ike  jury  fouitil  for  Ikt  aije,  dama^ei  £-200,  and  dh 
the  Tft  of  Ikt  iuatjutind/anke  dejender. 

The  punner,  WilliBui  Brodie,  a  farmer,  and  tlie 
ton  of  a  amall  proprJPtor,  brought  an  action  against 
tha  defeadar,  a  netghlwurlng  pr»prietur,  on  30th  Oc- 
tober \^%'i.  Wore  the  Sheriff  of  Kenfrew,  «etiing 
forth — Tliat  the  ponner  vai  a  married  man,  in  cum- 
monion  with  the  Church  of  itculland,  and  t\\v  Tather 
of  a  fomily  ;  that  on  6th  July  \^2,  the  di'feiider  did 
fftlaely  and  maiiciunaly  say  and  aaatrt.  that  the  pur- 
•ner  bad  had,  or  atlempted  to  have,  carnal  connexion 
with  one  of  bin  female  serrants,  undernpath  a  bridge 
on  hia  father"*  land*, — and  tubRnming,  that  in  conse- 
quence of  this  ilander, 

"  tbe  punner**  feeling*  have  been  wounded,  bii  (urtWy  ptaee 
Aetttajei,  and  bii  ftoori  nime  in  (be  public,  and  hi*  ebaraeter 
M  a  meoibcr  of  ■  rdlgiooi  commnniiy,  bare  been  burt  *nd  lea- 

and  therefore  eoncinding^  for  dama^fps.  These  atate- 
ments  trere  repeated  in  the  euiideRcendencej  in  hi* 
anawera  to  which  the  defender  itated  : 

"  Ijt,  The  panrnei^  family  peiee  wm  broken,  if  not  dettroy- 
ed,  long  before  tbe  date  of  ibejina  librlled.  He  wu  married 
three  or  IbnT  year*  ttpt,  Preriou*  to  tbla  be  lud  been  acruaed 
of  attempting  lo  ba**  carnal  eonneiion  with  hie  fatber**  nerrant 
airl,  and  of  attempting  to  knock  her  down  beciuie  ibe  milted. 
Thii  came  to  the  eara  of  hi*  wife  afterward) ;  and  be.  on  the 
other  hand,  arruied  bi«  wife,  prerioui  to  the  datei  libelled, 
with  being  loo  grarioiii  with  one  of  fail  aerrant-inen.  Quarrel* 
bemeeii  tbem  bave,  in  ronaeqnence,  often  occurred,  but  without 
way  reference  to  the  matter  tibelted." 

On  ibia  paper  being  lodged,  the  poreiwr  and  his 
wife  immediately   brought  the  preaent  action  of  da- 
roagei  fur  judicial  plander,  before  the  Supreme  Court, 
quoting  the  above  pasmge,  and  itnbaaming, 
<•  That  the  aaid 


itlerly  fal* 


Ii  totally 


and  nraa  aiade  by  him  nuliiHoiuly,  and  for  the  piirpoae  to  inault 
tbe  purauer,  William  Brodie,  and  bia  wife,  and  to  injure  Iheir 
gooJ  chancier  and  reputation  ;" 
and   therefore  concluding^  for  damagea.     In  hit  de- 


fence* to  thia  action,  the  defender  pleftded — L  Tbs 
preaent  action  it  premature,  and  cannot  proceed  dur- 
ing the  dependence  elsewhere  of  tha  acttun,  in  wbicli 
the  atatementi  complained  of  were  made, — II.  The 
averments  in  the  summons  do  not  warrant  the  con- 
dutiunv,  inasmuch  as  there  is  no  averment  of  injury, 
but  only  of  intended  injury,  and  no  arcrment  that  the 
statements  which  were  advanced  judicially,  were  so 
advanced  in  ihe  knowledge  and  bolief  that  they  wer« 
irrelevant  and  impertinent. — III.  The  statements  com- 
plained of  not  being  false,  irrelevant,  and  impertinent, 
the  pursuer  i«  nut  entitled  to  damages. — IV,  The 
statements  not  having  been  made  malicioasly,  but 
whether  relevant  and  pertinent,  or  not,  yet  flavin^ 
been  made  bona  fidt,  in  the  belief  that  they  were  re- 
levant and  pertinent  to  the  cause,  accordiOK  to  the 
bent  of  the  judgment  of  tbe  person  tuing  tnem,  the 
defender  is  entitled  to  absolvitor. 

The  fulluwiiiK  ituiue  came  to  be  tried  to-day  before 
the  Lord  President ; 

■'  Whether,  oo  or  about  tbe  12th  day  of  Uarch  1833.  ina 
paper  ur  pleadinjt,  entitled,  anawen  fur  John  Blair  to  the  con-. 
dvsrcii'liiiire  of  William  Brodie,  in  a  cau)«  depending  before  tha 
ShenfTuF  Renfrewshire,  the  defender  did  insert,  or  rauae  to  be 
imerlei',  the  following  worda,  or  words  to  tbe  following  effect, 
■ceording  lo  tbe  meaning  bereinaetronh,  via. : '  I.  ThepnnocT^ 
family  peace  was  broken,  if  not  detroyed,  long  before  ihe  data 
of  the  famia  libelled.  He  was  married  three  or  luur  years  ago. 
Pfcvinu-i  to  thin,  he  had  been  arcuaed  of  attempting  lo  have 
carnal  connexion  with  hia  father's  eervinl  girl,  and  altempted  to 
knock  her  down  brcauM  ihe  reiiated.  Thii  came  to  the  ears 
of  hi*  wife  afterward* ;  and  be,  on  the  other  hand,  accused  bis 
wife,  previosi  to  tbedate*  libelled,  with  being  too  graeioni  wltk 
oue  ol  his  aervant-men.  Qitarre'i  between  them  barr^  in  eoib 
aeqiiciice,  often  occurred,  but  withuut  any  reference  (u  tbe  mattst 
libelled ;' — mMiiiiig  thereby  to  inainuale  and  make  it  to  be  be- 
lieved, that  the  pursuer  William  Brodie,  bad,  previous  to  his 
marriage,  bean  guilty  of,  or  aecuaed  of  being  guilty  of  an  assaoh, 
with  attempt  (u  ravish  one  of  tbe  female  servants  of  bis  father  t 
That  this  bad  been  conmunieated  to  bis  wife  alter  his  idbt- 
riage,  and  that  she  bad  cbvged  bioi  with  being  guilty  of  the 
aaul  offence : — That,  on  the  ulbcr  band,  iba  punuer,  Willian 
Brudie,  had  aecuaed  his  wife  of  infidelity,  or  of  hiring  taken 
improper  tibertiea  with  one  of  the  raen-aerrants  in  bis  employ- 
ment; And  farther,  meaning  to  insinuate  ibal  the  other  pur. 
suer,  Mrs  Msry  Boyd  or  Brodie,  had  been  gailty,  or  had  been 
accused  of  being  guilty  of  infidelity  tn  her  husband,  or  adultery 
with  one  of  the  aaid  men-sernnti,  or  bad  so  acted  a*  to  lead  to  a 
suspicion  of  her  fidelity  aa  a  married  woman,  and  that  thereby, 
dianentions  and  quarrels  had  arisen  between  her  and  her  hus- 
band, and  tbe  peace  of  tbeir  family  destroyed: — And  whether 
the  whole,  or  any  part  of  Ihe  aaid  words,  are  of  and  coiteerning; 
the  puisuen,  or  either  of  them,  and  aie  false  and  olumnions, 
at>d  were  malicioualy  inserted  in  the  said  paper. — to  the  Ion 
injury,  and  damage  of  the  pursuers,  or  either  of  Ibem  ?" 

**  Damagea  laid  at  :eSOOO  to  each  of  the  pursoerB." 

It  was  proved  by  the  minister  of  tha  pariah,  and 
by  several  other  witnetsea,  that  the  pursuers  wero 
married  about  seven  years  ago ;  that  they  regularly 
attended,  and  were  in  cKtmmnnion  with  the  church; 
and  that  they  appeared  to  live  together  happily  and 
affectionately. 

tn  cross-interrogating  one  of  the  partners'  witnetset,. 
the  defender's  counsel  proposed  to  atk,  whether  the 
witneti  had  ever  heard  any  tticb  reporta  as  were  al- 
luded to  in  the  istne  ? 

Dean  of  Facuity,  for  pursuer,  olJKled — I.  Tlirre  ia 
nothing  more  fixed  in  jury  trial,  than  that,  in  priri* 
leged  cases,  if  you  meaa  to  justify,  you  mutt  take  an 


Je 
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Imqo  in  jintiflcatioii.  It  (i  differeitt  where  As 
]|  not  prifilef^ed,  u  there  the  falsehood  ii  pnwm 
9.  The  qnestmn  is  no  answer  to  the  issue,  which  t\- 
\eg^  certain  things  to  hnre  been  stated  u  matters  of 
fmct.  Reports  are  not  allnded  to.  There:  is  a  positiTfl 
dtegfttion,  that  the  pnrsner's  domesttc  happineii  wu. 
detrayed  hj  something  relative  to  the  condncl  of  the 
fansbtind,  before  bis  mairiiwe,  bating  com^  to  the 
knowledge  of  the  wife,  snd  by  bis  haritig  accased'hlt 
■mfB  qf  certain  thihgv.  If  the  defender  did  a,oL'iHTent 
the  story,  thi*  may  mitigate  the  damages,  bbt  cannot 
form  a  justification,  if  the  statement  ,coitip]aitied  of 
irai  not  perthrent  to  tbe  came  of  action. ' 

SaScitor-Gmeral  for  defender.— The  issne  is,  wbe- 
Ae^  certain  itatements  were  made  fake) y,  maliciously 
and'eahnnninnslyv  The  otject  of  the  line  .of  inquiry 
iato  which  we  meant  to  go,  ia  to  priTre  that  tbcr  de- 
fender  only  repeated  what  was  the  subject  of  ooimnon 
report,  and  therefore  that  there  was  no-inalice.  Part 
of  the  slander  >a  aaid  to  be  a  statement,  that  the  pnr- 
saer  had  be«n  accaied  of  attempting  to  bare  connexion 
with  his  father's  servant  giri.  There  is  no  alle^tion 
that  he  had  counexion.  ^  isjinre^y  competent,  there- 
fore, to  pTQre  that  the  parsaer  mu  to  accused.  If  the 
defwMkr  merely  repealed  what  the  rest  of  the  world 
wme  Kating,  dom  that  hot  enter  inttf  the  Question  of- 
nalice?  Thig-is  not  an  attempt  tv  jntify,  W  proving 
the  verilar.  We  are -entitled- to  argue  on  all  the  facta. 
to  the  jury,  to  shew  that  there  waa  no  inidiee  ;  am) 
in  considering  that  qnettion,  covld  the  jury  shot  their 
ey«»  to  Ike  fact  tbat  the  reports  were  current  ?  It 
requires  no  issue  to  plead  alleriatioD.  The  pnrsoer 
pats  his  character  in  issse,'  and  we  are  entitled  to  ask 
every  witness  ai  to  the  grounds  of  that  character. 

iMtt PraidcM. — I  dinllcnr  the  qaMtion  for  thi)  reason ;  Svp- 
posiag  that  tbEre  ma  a  report,  ibere  imf  be  juM  ai  much  nuliee 
sbowB  Wa'part]rin  repeating  it,  as  If  fas  was  tbe  iamttor  of  it. 
The  mdlca  depends  on  tbe  cirewntsneea  in  whicb  h  is  f»- 
paaWd.  The  defence  of  iaslifieition  la  equril/  open,  wbetbcr 
tbe  defender  repeated  or  invented  (be  reporti  Beiides,  in  alt 
eaaei  of  tbts  nrtf  it  It  not  coDcIurive  evidence  tbat  a  man  wai 
not  tbe  inventor  of  ■  report'  tbat  be  repeated  tt.  It  is  not  eiiy 
to  trace  the  oripivaf  a  report ;  and  a  nan  may  hive  been  the  ia- 
ventor  of  it,  altbaugli  tbe  fact  cannot  be  .proved.  In  ihort, 
Whererar  a  man  -repeats  a  .repoK  nislieioiuly,  it  Is  no  ssatter 
wbeCber  Mbt  the  inventqr  ot  not. 

Solicitor.-GeaeraL — Since  that  ia  your  Lordahtp'a 
opinion,  I  wish  it  to  l>^  noted  that  we  offered  to  uk 
this  witness,  and  every  other  witness — 1.  Whether  it 
was  reported  that  tbe  pursuer,  Mr  Brodie,  attempted 
to  have  connexion  with  hi»  father's  Mrvant-girl?— 
2.  Whether  this  report  came  to  the  ears  of  bis  wife? 
— ^.  Whether  it  vtia  reported  that  ha  accused  his 
wife  of  having^  had  carnal  connexion  with  bis  servants  ? 
— i.  Whether  it  was  reported  that  he  and  bis  wife 
lived  on  bad  terms  ? 

^  Dean  of  Faeultu. — I  object  to  the  last  thrm  ques- 
tions, on  the  adaitional  g'ronnda  that  they  are  not 
within  the  record,  and  form  no  answer  to  the  issue. 

Quc*tions  disallowed. 

Tlie  pursuer's  proof  being  closed,  the  SolicUor- 
General,  in  addressing  the  jury,  stated,  that  tbe  defen- 
der intended  to  lead  no  evidence,  being  precluded  hj 
the  judgment  of  the  Coart  from  proving  the  existence 
of  tbe  reporU  oa  which  he  mted  his  defence  in 


pc4iit  t»f  AwL  As  to  the  lawt  tho  dander  was  alleged 
t»  fcandidd,  )■  tho  coarse  of  s  prepes*  oondueted  by. 

■  proEesstonal  agent, at  adtstaaeafroaabardient.  Tb« 
aae  was  therefore  privileged'.  It  had  been  laid  down 
. by  Lord  Gillies,  In  wilriirist  o,  Pempeter,  (BorthWicb, • 
p.  439),  that  in  such  a  caae^  tMt  pvrMier  must  prov« 
tbat  the  parly  using  tbe  alaoderona  words  believed 
them  to  tm  false,  ano  l>eriered  ihern  to  be  not  perti- . 
ffent.  The  bnrden  of  proving  this  lies  oh  itie  pursuer. 
It  is  not  enoogh  to'  aoy  that  they  are  -aot  irratevwit. 
That  win  not  malce  tbem  fwalicioda.  That  was  s 
fftrong  ease  ;  for  Mr  Dempster  bad  hin««e)f  written  tbe 
pleadings.  Thenaielaw  was  laidduwii  by  the  Boum 
af  hoiOf,  (reveraing  the  jadgment  of  this  Codrt)  in 
Callen  v.  Ewii^,  SWi  Jnlv  I83S,  (aiil«.  Vol.  VL  p. 
I.^  In  the  present  ^aae,  tbara  ia  no  proof  that  the 
punuer  disbelieved  the  atalemetit*,  and  they  wer« 
directly  pertinent  to  the  cause-  The  action  was  fur 
damages  on  accbwvt  <A  the  statenseirl  of  an  injuriou* 
hct,  which  was  said  to  have 'destroyed  the  pursuers, 
family  peace.  Cowld.any  tbinar  bo  noro  pertinent  to 
ibe  defence  against  soefa  an  action,  than  to  allege  that, 
by  the  prevalence  of  certain  reports,  tlie.  pttrsner'o 
fiunily  peaee  waa  broken  lung  befura  ? 

TA«i.arrfPmi';«Bicb>rMd  tb«  jotT,— that  ibcqueillon  wae  a 
■eriouione.  Tbe  judicial  pleadiii|  proved'  tbe  words  to  bH*e- 
been  iued._  TbcactioawIW  InfcTior  Court  wu  iHUught  for* 
Mining injuiioai  woida.  Tbe prep^  deCiiwe.ivwi,  the  words 
wen  not  uttersd ;  sad  tba|  woirid  bave  been  eoBplete.  Bat  iiu 
■tead  of  that,  tbe  drfendei  alleged,  Ibal  to  cunieifaenco  orecrtatn 
circiimataDce*,  wUcbhe  ipeeified,  the  (lunuer'a  family  peace  ira* 
broken  Ipng  before.  I  qionM  think  th«L|raa  pertinent.  Wilb 
great  deference  to  tbe  Hoom  of  Lords,  ladberstodl  which  I 
■tattd  in  Ibc  nue  of  Cnllen  v.  Swing.;  and  in  Ibai  jodgnMti^ 
Lord  Oiiliea  (wboM  avtborilj  ii  releired  lo>  and  tbe  etbtv 
Judges  eoncsired.  Tha  dttiiion  of  the  UonM  of  Lord*  foraw 
tbf  law  in  tbat  particular  case,  but  it  w>nQl  Babe  tbe  gentn). 
Ian  of  Scotlind.  Jf  the  Hawe  of  Lords  ninnl  to  la;  down  the 
doctrine  that  ft  party  it  bnwad  to  prove  either  bU  adTcnariea  be< 
lief  or  diebelief,  I  totdly  diannt  frma  tba  doctrine.'  To  pww 
ellfasr  belief  ordiibeUetiaimpositUe,  mUManlan  liaxconfem. 
ed  that  be  aade'tbe  lUiraeDta  diebdieviog  (ben.  Olbarwiie, 
It  muit  l>e  matter  of  inrarenee  froni  liaie,  place,  and  ei'inmi. 
(tancca.  Injudidalplsading.grcac latitude  ia  lobe  allowed  land 
if  it  beneceMirjforconilucting  thecaie,  toglance  at  ihe  charac- 
ter or  conduct  oC. third  parties,  it  ia  1^1  tq  do  *o.  But  the 
statememi  nude  must  be  perfincnt  to  toe  natter  at  iMuK  If 
tba  House  of  f^oida  reverse  <nj  dediioclSbMi  judgoent.will  Be 
law  in  tbii  panieular  caie.  But  it  seeeu  to  me  a  very  estnoir- 
dinaiydoatrine,  that  if  a  nan  baa  a  jealous  wife,  caaade^f  o* 
otherwiie,  all  men  are  to  be  at  liberty  to  iggtavate  that  jealoiwy  ■ 
witb  inpuoity.  If  a  nun  breaks  my  twad.  is  it  any  anawcr  to 
any  claim  for  compiiiMtioD  tbat  my  bead  hid  been  broken  long 
before.  I  cannot  agree  in  that.  I  think  tbe  atatcmeots  here 
were  not  pertiueat  to  Ibe  cawe  of  actioo,  and  I  ieare  thecMtIo 

After  the  jury  had  retired,  a  misunderstanding 
arose  between  the  counsel  for  the  parties  as  to  what 
had  been  the  terms  of  tbe  charge :  wherenpoo  the  jory 
were  recalled,  and 

7^  Lmt  Freildmt  said,  the  parties  are  not  exactly  agreed  aa 
to  tbe  nature  of  the  advice  wbicfa  I  gave  you.  Therefore  I  re- 
peat it  i  and  it  was  this :  That  no  dmd,  pursuer  or  defender,  can 
be  ealled  on  to  prove,  aa  matter  of  bet,  what  the  oppoaitc  party 
believed  or  diibelievcd.  Tbat  ii  a  matter  whicb  matt  be  Infer- 
red, and  it  eaa  odIv  ht  so  fran  tbe  wofds  apohen, — tbe  time  and 
drcuaiitances  in  which  tbey  were  apoken,— the  nature  of  ifae  de- 
pending Gaus«,  and  lo  on.  Tbe  matter  of  fact  lira  between  a 
mso's  own  conscience  and  his  God. 


ISftl] 
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Solicitor-General^'— tAf  otjeetlon  rmnminh  I  oW 
je«t  tiiat  fMir  Locdchip  told  tb«  jury  thmt  it  wm  not 
inaimbttnt  on  tb«  punaBrto  ftrarawa  di«fen<l«r'M  dift< 
b«li«f,  H  K  Ktatter  uf  ftet*— ^od  take  an  utc«pti«n.  m* 
cordiDgly. 

The  jury  found  for  the  pursuer,  Mm  Brodie — d«- 
nwires  £:W> ;  aad  «n  the  rat  of  tbe  iuae,  tband  for  the 
def<soder. 

Firat  Dintitn.— Lord  Fmident,  Hope m^ci.  Dmbi  of  Fa- 
culty (llope)uid  Shiwi  MbcUni  and.Giffent.W.S  ..Agnittw— 
jiU.  Solicitor- General- (Coekburn)  and  D.  M'Ndll ;  Baifietad 
CampWIt,  W.S.,  Agrnu [C^.] 
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f^pttcJuiia^Jrim  Mr  Guntey't  Skart^Hmd  ltetn,}< 

I5JA  AprUl>i9*^ 

No.  43T:  —  Crarlss  .  Ff'rkier,   Appellant,  t>.  Tub 

Trustees  or  the  Scottish   Union  Insorahcb 

CoDfPANY,    AND   THB  ThUBTBES  OF  PeTER   WOOD, 

&c^  Retpondenh. 

Thit  case  ii  reported  under  date  25th  Mftrch  1931, 
p.  315  ;  and  on  resaniWi^  farther  cgnsideiatioD  of  it,, 
the  foUoiring  'obsterrationa  vere  miide : 

Ltrd  WfnfBri.-~lAj  liOrit,  1  mom  jam  Lordahip*  for  jaiff- 
nnnt  oa  k  pelilioD  preaented  to  jaat  Lordibips  bj  Chlri«a 
Ferrier,  an  jiccaanunt  la  Bdinborgh,  to  reTtne,  tot  or  alter  an 
intetlocutororthe  Second  Diviiton  of  tbe  Court  of  Scuion,  of 
tha2d  June  of  IS32,  on  which  tbe  Lords  remitted  to  tbe  Lord 
OTrti'nary  to  iiit  further  procedure  undpr  the  interlocutor  com- 
plained of,  and  to  bear  parliet  on  dl  qneatloM  that  may  be  raised- 
uodar  tbe  aummolii.  The  inMrlocutsr  complained  ot  was  made 
hf  Lord  Medwfn  on  the  7tb  of  March  1^3,  on  an  action  of 
ranking  and  sale,  brought  bj  (he  petitioner  againM  WiUlaro  (lu- 
ninghame  Graham,  Esq.,  and  hit  trutteei,  in  which  the  learned 
LiOTd  Ordlnarj'  repeli  thedafencea,  niitaini  tbe  punuer'a  title  to 
imiat,  HiBtaini  the  libel,  findi  it  relevant  to  prove  leripie  that 
the  eoMmmi  debtor  ia  baniimpt,  and  proceeda  to  make  a  Aapo- 
aition  of  bia  eilata  amoiiKrt  hit  mditora.  Sereral  oigediont 
were  taken  to  tbia  fioding  in  tbe  Court  of  SeMion,  and  amongat 
Otberi,  that  the  nature  of  Mr  Graham'i  eilata  bad  not  been  aa- 
certained,  and  that  it  bad  not  been  decided  whether  it  waa  ipb- 
jcet  to  the  dIKgener  of  hia  creditor*.  It  ia  iniiated  in  support 
.  of  thii  petition,  that  ibe  eiating  of  die  proceedings  in  the  action 
of  ranking  aad  sale  was  a  final  a^judicaiian,  and  that  unlrta  an 
appeal  be  allowed  againit  the  int^rlocnicr,  an  ir remediable  in. 
juTjr  would  b» done  to  thoae  irteni  the  petitioner  icpreoenu.  If 
that  wew  the  eate,  I  should  be  inclined  to  think,  that  alibouah  if 
ma  not  in  foriB  •  final  datarniMtian-of  ibe  wbals  cause  in  wbich 
it  was  pronounced,  aa  appeal  should  be  allowed.  But  the  Court 
of  Setsion  has  only  stopped  the  proceedlnga  in  the  action  of 
ranking  and  sals  until  all  questioiu  that  may  be  raised  under  the 
■uramona  in  that  action  ihiill  he  disposed  of.  Thin  interlocutor 
appMa  ta  ma  nothing  like  a  final  deeition.  When  Ihe  pointa 
which  may  be  raised  under  tbe  saniaHNt*  aball  be  decided,  the 
decisiim  of  tome  of  which  may  render  the  ranking  and  aale  ioi' 
proper,  the  petitioner  will  hare  an  opportunity  «f  questioning  by 
appeal,  the  propriety  of  that,  or<ny  other  order  Btada  in  tbe  rausr, 
by  which  he  thinka  himself  agaJMad.  I  eanool  see  that  he  will 
be  without  remedy,  if  tbis  iitt^HatoVtM  not  now  rereraed ;  the 
estMe  will  remain  for  the  satiihetion  oF  bis  debt,  if  be  ia  to 
baee  It  paid  out  of  tbe  proceeds  of  the  sale  of  it.  He  oiay  be 
delayed  a  little ;  bat  it  ii  better  to  endure  a  little  delay,  than  ta 
have  injustice  done  by  pn;iceeding  too  rapidly.  I  aubmiltoroar 
Ijontsfaips '  that  tbia  pelilion  should  Iwdismtsted,  but  without 
costs,  as  the  appeal  ^mmittee  bai  tUmghttbe  ease  rajaed  bylt 
of  difflculty,  sufficient  to  require  jour  i^rdiblpa'  demioa. 
Appeal  dismUsed. 


SftA  AprU  1694. 

No*  438.— Sir  Charles  Abrahah.Lesltr,  AppeU 

lanl,  fl,  ALEXANDER'  Shefpebd,  Bespondtjit. 

Bill  of  Exchange — Acceptar — Indarier— ^  parly  hammg  rfmaia 
a  bitt at  Ihrrt  mviUiifor  vaiut ;  oiut tatiMg  butarud  it  tea  tktrd 
partgi.t^  lit  aatptar  hamng  ^lUai  to  pap  tit  canlnUt  wAnt 
II  ArcBNif  Wue  i  anil  a_/Tvnri  ^  lie  aectplar'i  hnviitg  reli'id  it  bjf 
puifn^  at  acctpfanew  at  tii  tuimlhi  to  Ike  li%donn  (labidi  laat 
<itl!f  fiaidj,  and  taken  an  aulgfUUie*  ta  the  bill  and  tUSgemt 
—CinmnuMKtt.  U  vMc*  liiU,/<ffflrniiig  tit  jjidtmtM  of  (te 
Conn  itlnij  tint  Ihepmlji  who  retired  the  UU  hud  not  toil  Mt 
rcceane  ^ajjsal  Ike  d^uwr  iji  mora  or  noit-iiitiiaalloa,  and  had 
not  eome  mlvtke  ithMllim  of  lit  iecqHm- ;  and  lim  tie  ibclrine 
or  to  paitling  tint,  itkit^  r^t^e*  the  right  of  principal  and  ' 
caulMNer  in  a  ionii,  did  nal  eppln- 

Thia  iraa  a  aoapeaaion  of  a  charge  at  the  instance 
oS  Mr  Shop perd,  against  Sir  Chaftaa  Lealie,  for  pajr- 
ntsnC  of  a  Sill,  drawn  by  the  .lalteT  npoRt  artd.  ao> 
cepted  by  Tbomaa  MaclcanBie  Pateraon  of  Drvmead- 
den,  dated  I7th  Saptember  1825,  «  thrM  nuMttra*- 
date,  for  flOOj  onder  deduction  of  a  partial  payment 
of  £7,  10.  9.  The  bill  charged  on  was  alleged,  by,' ' 
the  soapender  to  hare  been  grast^d  in  part  payment 
of  a  buaoce  due  by  Mr  Madcenaie  Pateraon  to  him, 
on  aaeltlemsntofaeeountain  September  1825.  Itwu 
indoraad  by  him  to  Mr  James  Thomson,  writer,  El- 

5 in.  The  accepter  baring  failed  to  pa;  the  bijl  when, 
|ie,  diligence  was  done  upon  it  at  Mr  Thomaon'a,  in-, 
staiooa.  Caption  was  ready  to  be  istnad  against  Alao- 
kemiie  Paterswi,  when  Mr  Shepperd,  alwr  aertaiif 
correapondeooe,  retired  the  bill,  by-gmnting  his  owa 
acceptance  to  Thomson,  dated  January  1826,  at  nx 
roonibs'  date,  for  £9'J,  19.  4.,  on  receiving  from  the 
latter  an  obligation  to  grant  him  an  aasignalioi)  to  thft 
bill  and  diligence  against  Paterson.  In  July  182ft, 
when  Mr  Shepperd's  acceptance  became  dae,  be  ap- 
plied to,  and  received  from  Mr  Thomson  an  assigna- 
tion, dated  22d  of  that  month,  to  tbe  abore  mend9aed 
bill  and  diligence. 

On  ISth  Febroary  1831,  Lord  Mackenile  pronoOBce^ 
tbia  interlocutor:— 

"  Tbe  Lord  Ordinary  having  bsard  parties'  (rtwuiafon,  and 
thereafter  considered  the  closed  record,  and  whole  process. 
Sustains  tbe  reasons  of  suspension,  suspends  the  letters  ^at- 
pliciter,  and  decerns  ;   Finds  no  expenses  due  to  ritber  party. 

'■  JVufe.— The  Lor^  Ordinvy  rstber  (bii^  though  it  ia  not 
insde  quite  clear  by  the  record,  or  any  evidence  in  process,  thst 
the  changer  did  not  acquire  right  to,'  or  obtain  the  aasignaiion,  as 
h^  did  not  obtain  it  till  tbb  bill  be  binaelf  granted  was  paid. 
In  that  view,  it  is  plsin  that  time  was  given  to  tbe  accepter, 
without  eaotent  of  tbe  drawer  (for  that  consent  if  not  alle^}. 
But  briber,  even  abilrvcti*  from  that  comi deration,  and  suppos. 
ing  that  the  charger  might  have  demanded  tbeaaatgaatko  imme. 
diataly  on  granting  his  own  bill,  payaUa  at  ^  taentbs,  tbe  Lord 
Oftfinan  cannot  think  that  he  would  have  been  in  ionnJUe  in>> 
medistely,  and  before  any  money  bad  gooe  out  of  hia  pocket, 
to  have  exeeuled  tbe  caption  against  his  friendThortiaj  Mackenzie 
Patetaon,  for  whom  he  had  been  employed  to  obtain  Indulgence,  ' 
and  in  tbe  way  of  indulgence  to  whom,  he  bad  obtained  the  ar- 
rmngeateal  wUh  Mr  Thonuon.  If,  by  socb  ezecuilon,  be  bad 
levied  the  nioney  six  moaths  before  be  paid  it  away,  the  tisn»> 
actioo  would  have  been  turned  Into  one  of  aeoommodatioa  to 
himself,  not  indulgence  to  his  friend.  The  conmonicatlon 
which  he  nude  to  Tbomaa  Mackeiiiie  Paterson  of  this  arrange' 
ment  Is  itot  produced  or  stated ;  but  it  could  hardly  fail  to  be  one 
inconiiatcnt  with  any  right  to  take  Immediate  procedure  against 
him.  In  tbis  view,  however,  equally  time  waa  given  to  the  a^. 
cepler.  If,  however,  time  was  given,  tha  Lord  Ordinaiy  aaas  no 
audwily  for  holding  that  the  effect,  in  relation  to  diawet  asd  . 
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■  w«pt«r  in  B  bill  <(he  Bcnptcr  being  truly  Ihe  debtor),  {<  lu 


tbei 


1  in 


Tbe  Lord'Ordinmiy  hu  (be  leu  difflculty  in  applring  thia  doc- 
trine  bere,  that  be  thinks  it  not  onlihel]'  th*t  at  the  time,  it  m* 
tnil;  intended  to  liberM*  tb*  iiupemter,  the  mipiation  being 
tn  contain  tfaadiligBtmoaljaBainit  Tbomu  Mukeniie  p4ter- 
■00,  Iboi^  an  oppoeite  intention  iru  sllerwardi  taken  up." 

Botb  parties  reclaimed, — the  charger  on  the  meriUi 
and  the  impender  h  to  ex{Mnsee<  After  minotei  and 
caeei,  theit-  Lordship*  prononnoed  this  interlocutor 
on  ISth  NoTemher  1B3I; 

"  The  Lords  baring  advised  tbe  cania,  and  heard  conniel  for 
the  partiH,  befure  ai^wer,  Remit  to  Mr  WiJIiun  Paol,  anoont- 
anl  in  Edinburgh,  to  consider  the  different  aeeounti  piodneed 
bj  the  charger,  with  tbe  TOucbert  thereof,  and  to  report  to 
tbe  Court,  lit,  Whf  iher  or  not  the  chargifr'i  acceptance  to  Mr 
Jamee  Thomton.  Elgin,  of  I8lb  January  1HS6.  at  >ii  months' 
date,  for  £B9,  19.  4.,  which  fell  due  ou'the'ilit  July  1B26, 
hu  been  retired  with  tbs  muncy  and  maani  oF  Thoniai  Mae- 
keiuie  Patenoa?  9dlj/,  Whether  or  not  there  ii  any  account  in 
proceu,  or  in  the  charmr'i  booki,  which  import*  that  the  *aid 
acceptance  ba<  been  retired  with  the  money  and  meant  of  tbe 
aaid  Thonus  Miekeniie  Pateraon  ?  Adig,  Whether  or  n.il,  on  the 
2l«t  Jul]r  18-26,  when  the  aaid  aceeplancg  fpU  due,  the  rharger 
bad  in  bit  handi  monry  belungii^  to  the  aaid  Thomai  Macken- 
tie  Peterson  sufficient  to  retire  it  ?  4iUy,  Whether  or  not,  tup> 
pofing  theehaiger  not  tohare  held  money  on  the  3lal  July  ISdS, 
belonging  to  Mackenzie  Pateraon,  lufficient  to  retire  the  uid  ac- 
ceptance, fundi  afterwards  Came  into  the  charger's  hands  which 
be  was  bound  to  apply  to  the  extinction  of  any  claim  competent 
to  him  opon  the  said  aoceptance?  MIf,  To  report  generally 
auch  obaenrationa  a*  shall  occur  to  (he  accountant  as  of  impor. 
tanccrelalire  tothe  accounts  produced,  asafTccting  the  questiofi 
at  issue  between  the  parties  ;  with  power  tu  the  acc-ountant  to 
hear  the  Bgenn  for  the  parties  upon  Ihe  import  of  the  suid  ac- 
cMinrs,  and  to  call  for  the  charger's  books,  and  tueh  rouchers  at 
be  shall  deem  neceaaary,  in  order  to  enable  him  to  nuke  up  a 
■adsfaetory  report. " 

The  accoontant  rept)rted,  that  the  chttrger'a  accept- 
ance to  Mr  Thomaon  was  not  retired  by  the  money 
of  Mackenaie  Paterjofl,  and  that  the  charger  hod  not 
fundi  of  his  at  21it  Jnly  1826,  in  his  hands,  sufficient 
to  retire  said  acceptance;  and  that,  in  the  transactions 
between  the  charger  and  Pateraon,  the  latter  was  all 
along,  and  still  ii,  ander  obligations  to  a  lar^e  amount 
to  the  former. 

At  adriiing,  the  Court  prononoced  this  iotorlocutor, 
2Sd  February  1834 1 

**  Alter  tbe  interlocntor  of  the  I<ord  Ordinary  complained  of: 
Find  the  leltara  orderly  proraeded,  and  decern :  Find  the  char' 
gCT  entitled  to  expeniaaof  process,  and  decern." 

Sir  Charles  Abraham  Leslie  appealed,  pleading — 

"'lie  respondent  gare  time  to  Pateraon,  the  ae- 

ir ;  and   having  taken  np  the  bill  charged  npoo, 


I,  The  respondent  gare  time  to  Pateraon,  the  ac- 
cepter ;  and  having  taken  np  the  bill  charged  npoo, 
solely  on  behalf  of  the  accepter  and  proper  debtor,  he 
camemerely  into  his  place,  and  acquired  no  right  of  re- 
Bourse  which  did  not  preTtonnly  belong  to  the  party 
on  whose  behalf  he  interfered.  At  the  said  Thomas 
Mackenaie  Paterson,  therefore,  had  no  recourse  against 
the  appellant,  no  such  reconrae  is  competent  to  the 
respondent. — II,  The  appellant'!  obligation  as  drawer 
and  iorforter  of  the  original  bill  wai  completely  dti< 
eharged  by  the  giving  of  time  to  the  accepter  and  proper 
debtor. — 111.  Supposing  that  the  appellant  were  other- 
wise liable  to  repay  to  the  respondent  any  part  of  the 
BORi  adranced  b^  the  Utter,  on  the  2Ut  Jnly  \8il6, 
which   might   itill  remain  due,  the  accovnt-correnl, 


which  was  made  up  by  the  reipondent  himself,  and  in 
which  he  entered  the  aaid  sam  to  Paterson's  debit, 
proves  that  the  same  has  been  long  ago  paiid  and  ex- 
tinguished.— IV.  The  appellant  bat  just  ground*  for 
reclaiming  against  the  interlocutor  of  the  Lord  Ordi- 
nary, dated  ISthFebmarj  18S1  in  lo  &r  as  it  did  not 
find  him  entitled  to  expenses  of  process;  and  that  in- 
terlocutor being  now  appealed  from,  so  far  a\  it  wa4 
reclaimed  againit  by  (he  appellant,  ought  now  to  be 
altered,  to  tbe  effect  of  finding  the  appellant  entitled 
to  expenses. 

Answered — I.  If  it  conid  have  been  shown  that  tima 
wa*  given  by  Mr  Thomson  to  the  aoeepter,  the  answer 
woold  be,  Itt,  That  if  there  had,  it  euuld  not,  under 
the  circnmiitancei,  infer  a  discharge  of  the  appellant'a 
liability,  againit  whom  the  ultimite  diligence  of  th« 
law  had  been  previously  uied  without  effect ;  and,  2J, 
That  in  point  of  fact,  no  tine  was  given  by  Mr  Thom- 
lun  to  the  accepter,  as  he  simply  assigned  the  debt 
and  diligeoee,  and  delivered  the  tvhole  documents  tu 
the  assignee,  precisely  as  he  held  them  himself. — II. 
That  the  respondent  hnd  an  undoubted  right  to  ob- 
tain an  asiignment,  on  granting  his  acceptance  fur  tho 
debt,  and  wai  not  in  the  litontiun  of  a  perion  who 
takes  up  a  bill  for  the  hononr  of  one  of  the  obligsnts; 
and  though  the  relief  of  the  aeceiner  may,  in  one 
view,  haveleen  to  a  certain  extent  tne  object  and  con- 
sequence of  his  interference,  yet  hit  lituetion  nnd 
whole  conduct  prove  that  he  wns  all  the  time  loiiking 
■trietly  to  his  uwn  security,  as  hii  title  was  in  no 
respect  derived  from  the  accepter,  lo  he  in  no  drgrea 
represented  the  accepter,  nor  wns  he  liftble  to  any  bar 
or  exception  pleadable  against  him ;  hut  being  unques- 
tionably an  onerous  and  banajide  assignee  to  the  debt, 
and  whole  diligence,  he  bad  a  legal  riffht  to  enforce 
that  diligence  against  every  individual  whose  name 
stood  pledged  for  payment  of  the  bill. — HI.  The  re- 
sult of  the  examination  into  the  state  of  accounts  be- 
tween the  respondent  and  Mr  Mackeniie  Paterson,  is 
entirely  negative  of  the  sppellnnt's  averments,  that  the 
bill  wairetirtd  with  funds  of  Mr  Paterson,  or  that  the 
reipondent  has  ever  been  possessed  of  funds  of  hii 
applicable  to  tbe  payment  thereof. 

Judgment  affirmed,  with  cuita. 

Second  Diridon. — Lotd  Msekmiis,  Ordinary..— ^^A.  Janes 
Walker.— ^(.  John  Hope,  WillUm  BochsMUL—AJensdcr 
Dobie,  Appellant's  Sulieitor. — J<  *      "  " 

Sc^dtor. 


IMhJune  1834. 

No.  4S9, — William  Paul,  AppeliatU,  v.  Abcbibald 

Gibson,  Reipondent. 

Bankrapt — Seqoestralion — Competition  for  Tnntecsbip— Vole 
— Andavit — CireMmilatua  in  mkidt  f affirming  lit  jmJgmtaltf 
Ikt  CaurttfStm**)tke  /oUomitg  eijtciumi  So  mm,  lafjbate- 
lian  sf  a  Iruitt*  ox  a  itfuetlralrd  niale,  mrt  rrptiM — 1.  Ttml 
lAe  affidavit  vat  ki/pothtlictt,  and  borw  Ikal  ike  debt  wa*  •■Mg 
OK  Iht  premiiei  auamed  Bitd  JouKdtd  tit  in  a  dtptnding  metimt 
afcQuni  and  reciontng,  rtitrmg  lo  tie  cUimant  ta  mmgmtnt  ar 
rtttricl  the  claim  Iherttfler.  2.  Thti  l4sttale  n/rnwd  uiittht 
^ffUawit  did  net  hrinf  nM  tkt  ikare  btLmging  lo  Ikr  tlmimaml, 
of  till  agiptf''  amount  itftht  lot*  ('oAtougS  said  ttm«  mat 
tpmjiea  it  tki  affdartij.  3.  Tkat  Us  daeumtnli /aatUe^  an 
utre  centrBdidoiy  of  Die  cJainii,  istict  men  made  np  a»  mudom 
aaumptieiu,  and  wm  not  mta-Joundtd  flkit  being  mailer  afar' 
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gHHMl  m4  ditfiU}.  4.  Tkat  etrum  Ktmritin  had  not  Ittn 
dednettd  (ikrie  ucuriliet  btiag  leorih  nothing),  i.  Tkii4  Ue 
iniertit  oj  the  clainat)t$  wat  atlKru  la  tkit  of  the  9tker  credi- 
tort.  6.  That  an  i^i'til  ifu  not  ritntd  iy  ikt  dabnatU.  but 
tinplyton  lliat  ilie  cauld  not  wriit.  T.  Tkat  antofihtclaim- 
BK/i  mf  n  marritit  WDnan,  imdlkc  dtU  Manftd  (o  hrr  Jtiutnflrf 
jure  miriti  (t/ie  hu^ioml  kaiing  iivn  trttuparltdj.  8.  7W 
tA>  elainunU  claiBud  [u  variitii  cAaracfm.  wiikoul  diiliiiguuA- 
inj  lAe  pre^ite  tumt  due  to  tketn  tn  eaek  ckoracler* 

Meitn  Paul  and  Gibaon,  accountanti  in  Edinburgh, 
was  competing  cUimanti  for  the  truiteeship  ua  the 
aequMtrated  eaute  of  Wiliiani  Sliand  of  Arnball, 
some  time  of  tbe  inland  of  Jamuca.  Mr  Paul  wai 
flappnrted  by  ppnonal  crflditora  to  the  extent  of 
£28,836,  ;i.  1.  Mr  Gibson  vai  supported  hj  a.  bodjr 
of  BIX  claimant*,  the  relation*  of  tvo  individual!  in 
the  Weit  Indies,  Thomas  and  John  Anderson,  both 
deceased,  witb  whose  estates  Mr  Sband  was  said  to 
have  intromitted  to  the  extent  of  £93,659,.  18.  3.  It 
appeared  that  Thomas  Anderson  dipd  in  Jamaica.  o;i 
Sd  January  1810,  leaving  a  will,  by  which  lie  named 
his  brother  John,  and  certain  other  persons,  to  he  bis 
eaecntors,  and  directed  his  property  to  be  divided 
among  the  claimants  and  other  legatees,  in  certain 
proportions.  Thepropertybqlongitig  to  Thomas  was 
■aid  to  bare  consisted  of  two  estates,  168  negroea, 
and  considerable  moveables.  John  died  on  28tb  De- 
cember 1818,  without  having  rendered  any  scMinnt  of 
his  intromissions,  and  left  a  will,  by  which  lie  named 
Alt'  bhand  and  a  Mr  Pownall  his  executors;  and  after 
giving  a  variety  of  legacies  to  the  claimants  and 
others,  be  bequeathed  the  residue  of  his  property  to 
bis  brother  Alexander  Anderson,  and  his  descendants, 
in  raanoer  therein  mentioned.  The  claimants  lodged 
affidavits,  in  which  reference  was  made  to  states  sub- 
auribed  as  relative  tliereto,  setting  forth  the  particu- 
lars of  Thomas  Anderson's  estate,  nod  the  particulars 
of  John  Anderson's  estate,  and  concluding  with  an 
Abstract  and  apportionment. 

To  tbe  votes  of  the  whole  of  these  claimants,  Mr 
Paul  stated  the  folio winggfnero/  objections: — t.  In 
no  one  of  the  affidavits  is  any  certsin  debt  precisely 
and  positively  iwora  to,  every  affidavit  being  a  mere 
statameut  of  various  hvpothetical  suppositions, — the 
claimant  not  alleging  positively  that  this  or  that  sum 
is  due  by  the  bankrupt,  but  only  that  it  is  owing 
"  upon  the  premises  assumed  and  founded  on  in  the 
process  of  uiuntand  reckoning  depending  before  the 
Court  of  Session,  at  the  instance  of  Margaret  Ander- 
son and  Elspet  Bain,  her  daughter;  nevertheless, 
without  prejudice  to  the  deponent  to  augment  or  re- 
strict bis  claim  hereafter,  ai  he  may  see  proper  for 
any  cause."  2.  In  each  of  these  affidavits,  the  depo- 
nent claims  sums  "  sonfurm  to  state  subscribed  by 
him  as  relative  hereto."  But  that  state,  thus  made 
an  essential  part  of  the  affidavit,  and  the  only  source 
of  information,  shows  no  such  sums,  nor  any  sums  at 
all,  as  those  due  to  each  claimant.  It  is  true  the  state 
•hows  a  slump  sum  doe  to  each  family,  hut  it  does  not 
show  the  abare  due  to  each  individual  claimant  re- 
spectively, nur  afford  any  data,  by  mentioaing  the 
number  of  each  family  or  otherwise,  for  ascertaining 
these  shares.  3.  All  the  claims  are  bad,  in  respect 
that  they  are  positiveir  and  directly  contradicted  by 
tbe  docnmeiits  oa  wbiuh  the  claimauts  foand, — which 


docnfBenU  eoncloaively  ahosr  that  no  inefa  claims 
exist,  or  possibly  can  exist.  Both  Thomas  and  John 
Anderson  left  wills,  which  are  produced  by  tbe  elaim- 
ants  as  the  vouchers  uf  their  demand,  and  by  which 
wills  the  proper 
nomirtalint.  But 
as  next  uf  kin  of  the  testators,  or  representatives  of 
tbe  next  of  kin,  although  there  is  no  mtestata  ■occes- 
aiun.  (In  support  of  this  objection  variwiM  partica- 
lara  were  stated,  in  which  tbe  affidavita  were  said  to 
be  contradictory  to  the  wills).  4^  In  r^ard  to  the 
estate  of  John  Anderson,  there  are  certain  other  ob- 
jectigos,  showing  still  more  clearly  the  strange  and 
random  assumptions  on  which  these  hypothetical  b&> 
davits  have  been  framed.  (1.)  Tbe  assamed  residua 
of  John's  esUte  if  £17,097,  2.  II.,  and  John  is  said  to 
have  intromitted  with  Thomas'a  estate  to  the  extent 
of  £67,461,  13.  II.  The  claimanU  claim  both  ibeoo 
sums,  instead  of  dedacting  the  one  from  the  other. 
If  Mr  Shand  is  to  be  liable  for  the  debt  due  by  John'e 
estate  to  Thomas's,  he  cannot  be  also  liable  for  John's 
residue,  which  must  go  towards  payment  of  the  said 
debt.  (2.)  The  claimants  do  not  deduct  the  Waciet 
and  annuities  provided  in  John's  will.  5.  All  tbe 
claims  are  bad,  in  respect  that  all  the  claimants  bare 
securities  other  than  tbe  personal  Monrity  of  Mr 
Shand,  which  they  have  neither  stated,  valued,  aor 
deducUd;  vis.  (1.)  The  aecurity  of  tbe  other  tbrea 
executors  of  Thomas  and  of  Mr  PownatI,  the  other 
executor  of  John.  (2.)  The  seenrity  of  the  estatea 
of  Thomas  and  John  Andenon,  over  which  the  claim- 
ants, on  their  own  showing,  will  be  preferable  to  Mr 
Sliand'a  trustee.  6.  The  sums  stated  in  the  aecount 
referred  to  in  the  affidavits  are  entirely  fictitious,  and 
are  not  only  not  supported,  so  as  to  make  a  prima 
facie  case  of  debt,  but  are  contradicted  by  the  pro- 
ductions. Thero  is  (l.)  Gross  exaggeration  of  the 
hire  of  the  slavee.  (2.)  Sum*  sUted  for  twen)f-six 
slaves  who  did  not  exist.  (3.)  John's  estate  it  in 
truth  debtor  to  Mr  Shand.  ^4.)  The  rents  of  one  of 
the  estate*  are  charged  after  it  was  sold.  (5.)  There 
is  no  allowance  made  for  exchange  between  Jamaica 
and  Britain.  (Various  other  objections  of  the  aame 
sort  were  here  enumerated).  7.  AH  these  votee  ahouU 
be  rejected,  because  they  rest  on  a  mass  of  claims, 
all  of  the  same  kind,  got  up  among  a  number  of 
relatbns,  representing  an  interest  decidedly  bostiln 
to  that  of  all  the  true  and  nndoubted  oreditora,  de- 
pending solely  upon  themselves,  and  therefore  carried 
to  such  an  extent  a*  will  render  this  band  of  col- 
leagues, united  in  one  interest,  the  nncontrglled  mas- 
ters of  the  aeqoestration. 

.  The  following  objections  were  stated  to  the  iadni- 
dual  volei  of  the  claimants: — I.  Mawaret  Anderson. 
(1.)  The  affidavit  is  not  signed  by  the  daimaaU  It 
simply  bears  that  she  cannot  write.  The  relative 
mandates  are  subscribed  for  faer  by  notaiiea,  bat  the 
affidavit  is  nut  so.  (2.)  She  has  produced  no  title  as 
relict  of  her  husband.  Besides,  his  danghter  is  con- 
firmed executrix,  and  is  alone  entitled  to  claim  debts 
doe  to  faim,  although  the  relict  may  bare  a  claim 
against  her.  (3.)  No  value  i*  put  on  tho  inhibition 
and  arrestment  osed  on  the  dependenca  of  the  count 
and  reckoning.    (1.)  The  const  uid  rec^ning  re- 
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'femidto,  ttnir  cunalddet  for  i' ip«dil  Imey'to  the 
'dklmMW  «f  £1000.  9.  £l«pet  Bain  U  £iigbt«r  of 
•the  prece<Ung  oMimnt,  and  her  dmim  ii  ImUb  to  Ae 
'BKmtt  ofejddhiits.  Far^ec,  ihe  is  a  maTiied  woimmi 
"tind' h«r  IhMIwii  j  la  the  proper  creditor-  It  is  trtio  be 
'Ihm  bMn  trtrnsported  to  Potanjr  Bnf,  hut  tranaporU- 
'ti<m  ioH  not  Ihfer  any  escheat  of  raornhles.  S-  In- 
btlk  Hardy,  vidow  of  Alexuider  Andarsan,  a  brother 
'»f  tha  tntatsrs,  tJaitni  n  legatoe  and  devisee,  or 
'Tesidaaiy  l^aue  under  tlie  lut  will  of  each  of  the 
'toiiMton,  and  as  i^lict  of  her  hruband,  irithoot  dis- 
'  tiflMiillrinir  the  nmi  doe  to  her  in  each  pf  her  three 
'dMnMtit  eharacters.  Besides,  the  deeds  show  that 
Mieis  DOtacreditor  Inieither  of  tliese characters.  4. 
'Rotiert  Anderson, -MargHret  Anderson,  joni or,  arid 
'Christian  Anderson,  three  of  the  children  of  the  last 
'elMkilMit,  «re  all  liaUe  to  the  saiue  classes  of  obfee- 
tions.  'Farther,  riteydatm  interest' vbicb  belongs  to 
Ihefr  mother,  and  principal  throarh  their  father,  who 
had  no  right  to  it,  nor  do  they  distinguish  -what  be- 
longed to  tbetr  father  as  legatee,  irhat  as  residnary 
lesBtee,  and  what  aanext  of  kin. 

nr  tjibton  stated  the  following  anmert  to  the  ge- 
lUrai  b^itliani  t — I.  While  the  process  of  comtaad 
'ftcfcontng  is  in  dependence,  no  other  oath  than  that 
'Emitted  by  the  clalmahts  contd  be  given.  The  afiida- 
"^^t  nMemat-y  to  TOte  for  a  ftctor  or  trnatoe  is  qnite 
'4Mfer«nlf  from  tbat  required  in  order  to  b?  ranked  as 
*■  cre<liler  On  the  estate.  2.  Each  affidavit  states  the 
'wreciae  amotiht  due  to  the  individual  liaimant,  which 
Is  deWribed  as  the  claimant's  share  of  the  aggregate 
Mtm  contain^  In  tha  iliit«.  3.  To  a  certain  extent 
Iheelaioiantsctattn  as  legatees,  but  they  claim  abo 
'ua  the  represeniatires  Or  next  of  kin  of  legatees  who 
liave  diea.  Besides,  the  wJlld  ore  only  referred  to  as 
)>art  of  the  evidence  in  sopport  of  the  claims,  and  the 
Conrt  are  not  to  go  into  the  question  how  far  the 
claimants  have  rightly  construed  the  wills,  or  drawn 
•  correct  Imd  inference  as  to  their  other  claims.  4. 
John  most  be  presumed  to  have  bad  injiis  hands  at 
his  death  ibis  sum  of  £67,641, 18.  4>.,  since  he  never 
rendered  any  accdnnts  showing  how  (twaa  disposed 
of.  Mf  Shand,  who  chose  to  enter  on-  the  office  of 
^iecDtor;'Without  Riving  npany  inventory  from  which 
the  condition  of  Thomas's  esU(«  at  John's  death  could 
be  ascertained,  mnst,  in  like  manner  with  Jc^n  him< 
tielf,  be  presumed  to  have  received  these  foods,  and  to 
i^'  accoantable  for  them',  as  well  «t  his  awn  intromit- 
uons  With  Thomas's  estste;  and  having  separatelyad- 
liittted  the  amount  of  John's  estate,  he  mnst  accbnnt 
for  that  alio.  At  all  ei^ents,  this  question  cannot  be 
decided  againgt  the  claimants  non,  without  inveatiga- 
tioB.  5.  (1.)  lie  other  three  execntors  of  Tltomaa 
did  not  accept,  and  Mr  Pownall,  if  he  eVer  accepted; 
did  not  act  or  intromit.  (2.)  The  estates  of  Thomas 
And  John  no  longer  exist.  They  have  been  dissipated, 
by  MrShand,  and  the  claimants  can  only  daim  against 
ills  estate.  6.  It  is  incompetent  to  enter  into  any 
question  of  probabilities,  for  or  aeainst  a  claim  in  a 
'  question  of  voting.  But  the  claims  are  not  exBg< 
gerated  (here  the  clwmants  entered  into  partichlars  in 
enpport  of  this  proposilion),  7.  Tha  daims  of  aH 
oreditors  m%  hostile  to  nch  other)  and  no  inch  objeo 
ti«it  can  b«  lutesed  to. 


In  laawCT  to  the  tpeeial  ebfectwm  to  the  rStea  of 
individual  daimanta,  Mr  Gibson  stated, — I.  Margaret 
Anderson,  (1.)  It  is  enough  that  the  oath,  which  is 
anhscribed  by  the  Magistrate,  bears  that  she  oaanot 
write.  (8.)  Her  tiUe  to  parsoe  has  already  been  sna- 
tained  in  the  coimt  and  reckoning.  (3.)  Tlie  inhibi- 
tion and  arrestment  are  cot  down  by  the  Act  1096. 
(4.)  An  amendment  of  the  libel  concludes  for  count 
'and  Mekoninr  of  all  fibaiMfs  intromissrons.  £  Elspet 
Bain — The  objection  that  her  husband  does  not  cun- 
«ar,  was  repelled  iri  the  connt  and  reckoning.  3.  Isa- 
bella  Hnrdy — It  was  unneeessary  to  distinguish  the 
turns  due  to  her  in  thedifferent  characters  in  which 
she  daims.  She  will  complete  a  proper  title  when 
the  money  is  to  be  paid.  4.  Robot  Anderaon  and 
others — 1  he  same  answer  applies  to  this  objection. 

The  Lord  Ordinary,  Moncreiff,  made  ariaandom  to 
'  the  Court,  with  the  ejections  and  answers.  And  their 
Lordships,  on  l3th  February  IBM,  pronounced  tlits 
interlocnter : 

"  Rtptl  tb«  otqactiom  statad  ro  the  aleetitNLof  the  ptilieaif. 
Arcbilmld  OibKKii  ud  in  jeapect  of  the.  miDstga  afid  boodof 
caution  produced,  eonlirm  dw  petilionn'i  Bominiiion  as  tinatce 
on  tha  iMUcUnied  eitite'  witbfn-mEntionctl ;  ordain  tbe  uld 
ViilisRi  Shand.  and  also  the  uid  Viltiim  Pan],  end  tbe  other 
vohintiT;  UMteei  wttbin.inentioaed,  to  cncnte  and  deliver  a 
diyitioo.  or  thcr  daed  er  inia  of  tamrtjaaet,  in  tefaw  of  the 
prpyet  of  [be  petjlion,  and  ■djud|e>  dtccin,  and  dcdara  la  tmttM 
of  the  prayer,  and  of  the  Statute." 

Mr  Vaol  appealed,  pleading— I.  The  ohjections 
Mated  bythe  appellant  to  the  votes  for  the  respondent 
were  good  and  valid  in  law,  under  the  provisions  of 
the  Bankmpt  Act,  and  ought  to  have  been  sastatned, 
the  claims  in  question  having  been,  in  all  the  parti- 


tla^tothe  right  of  a  creditor  to  vote. — II.  The  inter- 
locutor ouffht  to  be  reversed,  not  only  on  accooat  of 
the  radicaf  imperfections  of  the  claims,  as  contrary  to 
the  provisions  of  the  StattKe,  and  framed  without  any 
regard  to  its  requisites,  but,  likewise,'  because,  being 
In  themselves  hypothetical  and  imaginary,  they  have 
been  got  on  by  persoiis,  all  united  m  one  family  in- 
terest, for  the  parpone,  and  with  the  effect,  of  pottiog 
thesequestration  uoder  the  management  of  a  nomineo 
of  their  own,  entirely  depeodeiit  oo  them,  and  on  them 
idone,  both  for  bis  appointment  to  the  office,  and  for 
his  continuance  in  it.  In  opposition  to  every  one  of  the 
unquestioned  creditors,  and  that,  too,  while  the  most 
important  part  of  the  duty  of  anv  trustee  will  be  the 
investigation  and  resistance  of  tne  demands  of  these 
very  claimants. 

Answered— I.  lie  general  objections  to  the  claim- 
ants' votes  are,  the  affidavits  contain  a  positivia  oath 
to  a  particular  sum  as  due,  and  that  the  further  state- 
ment,  that  that  sum  is  due  apon  the  premises  aa- 
sumed  in  the  process  bf  count  and  reclconing,  does 
not  render  the  affidavit  conditional.  The  reservation 
of  the  ,power  to  augment  or  restrict  the  amoont 
sworn  to,  dues  not  render  the  oath  conditional  or 
indefinite.  The  affidavit  is  an  oath  of  verity  to  » 
preuni  sum,  with  the  addition  merely,  that  at  ijulure 
period  the  claimant  maf  see  it  necessary  to  rednce  or 
ftpgment  tbe  amoant.    Tha  peculiar  situation  6f  the 
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cUimanU  render  an  affiiavit  in  My  otlur  fons  out  of 
th«  qoMtion.     It  n  nid  that  ttie  atale  referred  to  ii 

the  affiaarrta  doen  not  show  the  f  am.  due' to  eacb  daita- 
ant.  To  this  t^e  anawer  w,  that  each  affidavit  is  an 
affidavit  to  a  positive  sdiii  as  due  to  each  claimant,  and 
that,  without  any  r.efereiice,  i«  lufficieat.  The  state  !■ 
not  referred  to  bh  ahowin^;  the  particslar  sam  due  to 
each,  hut  a«  sbowinr  hoiv  the  ^oss  fund  arises,  And 
in  what  proportions  it  divideit  among  certain  familtM. 
'\Vhat  share  falls  to  each  individual  appeart  from  the 
affidavits  themselves.  It  is  untrae,  and  irrelevant 
were  it  trae,  that  the  affidavits  are  contradicted  by  the 
wills  to  which  thef  refer,  and  productions,  and  that 
the  ctnitns  are  for  a  random  soiU.  It  is  untrue  that 
the  claimants  hold  securities  which  tliejr  hare  not  pro- 
duced.— II.  The  special  objections  taken  to  tite  parti- 
cular votes  are  either  unlonnded,  or  ereu,  if  good, 
there  would  remain  a  large  m^oritj  in  Tsloe  in  faroor 
of  the  respoodent. 

{9th  June  1834.] 
Lord  Chaticellar. — Mf  Lo^d^  inioma  respecti  I  consider  Ihi) 
quealiQD  tQ  be  of  no  otiiotrj  impoitsnce.  I  cuiBot  help  think- 
ing ihiC  if  sppMla  arc  ID  be  allowad  in  >  cau  tike  tUi,  there  mil 
harill;  be  an;  IJcigUion  not  taeovtagrd ; — if  we  are  not  Onif  to  en- 
courage proceedings  in  the  Conrt  of  Secaion  upon  a  quemion  of 
the  cboiire  of  a  iriulee,  but  after  it  shall  have  ran  the  ganlUt 
of  lili^tioD  in  that  Court,  if  we  eaeourvc  appnla  to  thii  Court 
of  the  last  resort,  Irom  the  decision  of  the  Coiut  below,  a  more 
fruitleai — a  more  useless,  on  the  one  band,  and  co  the  other  a 
more  dilatory,  and  Ilierefore  opprcaum  course  of  adninistn. 
tlon  of  the  bankrupt  laws  can  bardlj  be  imagined.  Of  two  per. 
soni^  bath  undeniably  men  of  respectable  tbuacteraad  station, — 
botb  adnitled  to  be,  without  dispute,  persona  of  oompetcnt  ikill 
to  manage  the  aS^Sn  of  the  ealate,  which  of  such  two  persou* 
cball  iiltioiBtely  niunage  those  affairs,  to  the  exehiaian  of  the 
other,  issneof  the  leut^mportsBt  matters  that  can  possiblf  ba 
suggested  to  the  great  object  in  view. — namely,  the  careful,  akiU 
iul,  reasonably  skilful,  and  perfecslr  honest  and  impartial  dis- 
tiibution  of  the  bankrupt's  esUto  The  bw  of  Scodsnd,  diftei- 
ing  from  tbe  law  of  Kagland  in  this  respect,  has  applisd  various 
reisulaCions  to  the  adminialratlon  of  such  estates.  In  tbe^rit 
nlace,  the  leading  and  caidina!  difTerenc^  between  our  bankrupt 
law  system  and  theirs,  and  which  pervades  the  whole  arradg^ 
ment  of  those  concerns  is,  that  instead  of  making  a  man,  u  we 
^o,  a  trankrupt  behind  his  back,  and  by  tba  merely  ministerial 
Act  of  tbe  tirCat  Seal,  and  of  certain  Commissioners  by  the 
Great  Seal,  appointed  now  by  the  Crown  rathsr,  since  the  new 
law,  he  in  in  Scotland  appointed  by  a  sentence,  in  a  case  in  which 
be  U  a  part;,  ami  which  sentence  he  hai  a  right  10  resist, — Ihe 
Judges  in  that  case,  who  give  forth  that  sentence,  being  tbe  Sn- 
preme  CoU^t  of  Judicature  of  the  country— that  Court  is  there. 
fore  the  commissioners  of  bankrupti,  besides  having  that  leading 
and>charai*(erlstle  diitinetipn  Id  the  laode  of  exercising  the 
benknipt  jurisdiction,  that  It  does  not  act  a-parf,r,  bat  fn/oro 
coriffniioic,  on  hearing  ibe  parties,  and  on  came  sbown.  That 
Court  Is  the  eommissloiiers  of  bankrupts  also  Irom  the  beginning 
to  the  end,  and  it  la  aid  miniate  red  for  the  eomoiisi>ioners,  which 
is  the  word  uaed  and  referred  to  by  Mr  Teimey  In  his  rep^.  Tbe 
Mmmtsslonen  who  are  there  rewrred  to,  are  in  the  nature  irf 
debtor,  and  not  in  the  least  degree  comrnisaionets,  in  our  sense 
of  tbe  word,  tbough  at  first  sight  the  use  of  tbe  word  may  im- 
port into  the  question  some  little  obscurity  and  confusion ;  but 
Ihe  Court  of  Sesaidn  are  the  commlssinnen  and  the  Grest  Seal 
■t  once.  From  thetn  proceeds  tbe  adiudicalion,  as  from  our  com- 
inisEloners ;  to  tbem  is  msde  all  spplIiTBtlons  in  tbe  course  of  the 
in  as  with  ns,  formerly  to  the  Great  Seal,  in  the  first 
now  to  the  Court  of  Review  in  the  first  instance,  and 

ippeal  on  matter  of  law,  afteTwarda  to  the  Great  Seal. 

[be  great  cardinal  distinction  between  tbe  two  systems. 
and  it'  gives  rise  to  various  important  observations^  some  of 
ivbicb  are  not  inapplicable  to  the  structun  of  the  hiw  at  i^ard* 


only  by  sppe 
That  ia  tbe  ( 


ffce  prtient  ^uestioD,  and  by-tiAiGti  Ihe  present  qoaMlnn  Is  to-ke 
decided.  Another,  and  a  very  great  distinction  between  the  twu 
system  bas  been  adverted  to  by  Mr  TeJrney  iu  bis  rspl^ ;  and 
I  have  thrown  out  an  opiujon,  not  a  casual  one,  but  a  deliberate 
one,  which  I  have  long  entertained  upon  tbe  structnre  of  ttiat 
branch  of  the  Scotch  bankrupt  law.  With  us  the  creditor  ebooMS 
tbe  assignee  wbo  >•  to  become,  as  the  trustee  is  in  Scotland,  the 
Hdministrator  of  the  estate  foi  tbe  benefit  of  tbe  whole.  In 
Scotland,  tbe  creditor  alao  cbooses  the  assignee,  but  wberesi 
with  »,  theaisignee  once  chosen,  can  only  be  removed  byappli- 
csttion'  ID  tbe  Court,  awl  upon  esuse  shown,  and  for  someltuag 
wteob  eaitille*  tbe  Cosrt  to  remove  him.  In  Scotland,  tbere 
Bay,  it  is  true,  be  sn  application  to  the  Court,  on  a  certain  pro- 
portion of  theereditorsjniniog  to  make  it,  one-fourth;  Ithiak 
It  is  by  tbe  7lat*ectiun  t  but  tbe  creditors  who  choose  haven 
right  to  displace  him,  without  applying  to  the  Court.  He  is  an 
InstnimenE  in  ibelrhsndsto  all  intents  and  purposes  i — from  them 
proreeded  his  existence — they  were  his  creditors ;  from  tbem  may 
also,  K  any  moment,  without  ground,  without  cause  slrown,  wittn- 
out  the  necessity  of  alleging  any  one  ungle  word  ofa  reuan~-aiST 
at  any  one  instant,  proceed  that  fiat  which  is  to  take  the  braata 
Dot  of  his  nostril^  and  to  destroy  his  e^iisteoce  M  a  trustee.  Uj 
Lords,  1  will  venture  to  ssy,  without  the  least  fear  ol!  contradle- 
tion,  that  speaking  with  all  possible — with  all  due  defeience  i|f 
an  Act  of  the  Legislature,  which  stands  unrepealed  on  tbe  Sta- 
tute Boob,— that  is  to  say,  speaking  with  all  the  lespeet  of  it 
which  it  is  possible  for  a  rational  person  to  feel  for  ancb  an  Aot 
of  Ibe  I^alature,  and  with  all  tbe  respect  which  is  due  to  sB 
Act  of  that  kind,  meaning  by  that,  all  due  and  all  possible  ie~ 

rt, — I  will  venture  to  uy,  within  tbe  limits  of  that  respect^ 
there  never  was  a  provisbn  of  law  less  calculated  to  do  jus. 
tice  amongst  the  parties,  or  toaccomplisb  tbeot^cclof  tbebankr 
rupiUws — the  equitable,  atidjuit,  and  honest  administratioio  of 
the  bankrupt's  estate  and  effects  than  this,  to  which  I  have  notr, 
adverted.  For,  see  the  consequence : — I  am  ■  creditor  to  tbe 
emountof  share  msiorily  in  value;  foritdoesnot  require  fanr^ 
fifths  to  ebooae— «  bwe  majority  crtates  a  trnitee,  and  a  bats 
majority  destroys  him.  There  is  an  estate  to  the  amount  of 
£lOO,000  of  debt.  I  have  a  claim  of  £51,000  as  »  creditor,  ia 
my  own  person,  wUcb  is  s  very  possible  ease,  and  may  hsppda 
»itj  day.  I  choose  my  trustee,  who  is  then  accountaUe,  not  to 
Ae  Court,  or  to  Ood  and  his  Own  eonscienee,  but  who  is  ao> 
countable  tome,  tbe  intetestcd  party;  and  if  he  docs  not  give  mn 
everv  possible  facility  in  proving  my  debt  against  the  estate — la 
getting  bold  of  my  ^ai.OOO.Icomein  upon  him.  1  have  only 
to  give  fourteen  days'  notice  in  the  Gdinbur^  Gstette — I  hold 
a  meeting,  and  if  nobody  attends  that  meeting  but  myself, — and 
I  may  hold  it  on  a  day  that  is  convenient  to  me,  and  Inconveniaat 
to  every  other  creditor — 1  liold  that  meeting  on  that  notice,  end 
ImavemycreBtare,myinBlrument,my  tool  whom  Ibaveeiealcd 
forthepuiposeafworking  my  iniquitous  work.  lamnaaUBingthak 
that  ia  my  intention,  and  I  un  showing,  that  if  1  have  that  inteist 
lion,  I  nuy  execute  it  also:  How  are  the  olbeicnditois  likriv  to 
be  off?  if  he  bas  an  interest  in  making  me,  who  am  bis  Mtkxr, 
and  may  be  bis  destroyer  at  any  moment,_-if  be  has  au  interest 
in  giving  me  ample  facilities  to  prove  my  debt,  he  has  just  ths 
sBaeiDtcreat,a«d  tbereis  juitlbessme  likelihood  that  be  sbouM 
operate  in  tbe  opposite  direction  towards  all  the  other  Oradiloni 
and  in  order  to  give  me  a  larger  dividend,  namely,  twenty  ebiU 
lings  in  tbe  pound,  that  he  may  not  give  one  brtUng  in  tha 
pound  to  any  of  the  other  eraditors  representing  £4SIJKI0.     Noivs 


ligistelive  proviaion  itself.  It  would  be  tbe  very  extremely  is 
tisetsl  nod  aDteehaicsl  fraaw  in  which  thia  stiange  enactment  la 
conswyed.to  the  •ubjecti  who  are  to  obey  it,  and  who  an  to  be 
cheated  andopprcsaed  under  the  colour  of  iL  It  )MUceedSi  In 
the  begioDJng,  artificially  enough,  and  it  sounds  like  en  Act  of 
Parliament.  It  is  Of  a  salutary  aspect ;  but  see  how  soon  it  gets 
over  tha^  and  becomes  to  be  nuber  more  like  a  memonuidum  in 
a  pocket-book,  or  a  psnpaph  in  a  newspaper.  1  srill  read  it 
for  that  purpose.    It  shows  thst-itdoes  not  sppcart*  bne  ttea» 
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tboroughlj  weigfwd,  disrated,  and  conudend : — "  And  be  It 
cnirted  tut  the  interim  fM-tor,"  be  &c.>  (nadi  down  to  the 
words)  "otberwiie  the  Court  do  to  and  v>,'  Vow,  it  )■  >tl 
prnper,  Dntil  jou  ctpie  doirn  to  here, — "But  olherwisp,  tbe 
Court  ihill  give  such  direction*,"  &c.  Itc,  (reads  down  to  tfa« 
worda)  "  thiplu  fit.  and  it  ihull  be  competent."  Thii  it  techni- 
cal enou)^;  itill  "for  one-fourth  of  the  creditort,"  &c.  &e., 
<readii  down  to)  "  upon  caiine  ahown  i"  not  *■  and  be  it  farther 
•nHcted," — not  "  proTlded,"  but  iu«t  a  rnnieolon ;  and  tben  "  the 
fUHJoritj' of  creditora  in  value,"  fcc.  tic.,  (rcadi  down  to)  "re- 
■ignalion  of  any  iruatee."  And,  in  either  of  theae  eaaea,  or  in 
the  (vent  of  tbe  acting  trottee**  d»tb,  the  next  trnitee  in  anc- 
ceaaion  ihall  be  entitled  to  act.  Why.  it  hai  not  even  the  eom- 
inon  <iecoriiui>  covering  of  even  tbe  ordinary  technicut  phraseology 
of  an  Act  of  Paxliamenl ;  and  yel.  in  auch  vague  and  looae  lan- 
guage, ia  introduced  one  of  tbe  inmc  important  defect*,  I  will 
venture  lo  aay.  in  tbe  whole  conatitulion  of  bankruptcy  in  Scot- 
land. My  Loidn,  it  ia  not  immalerial  that  I  ahoald  call  your 
Lordabipa'  attention,  and  that  of  the  Irarned  couniel,  the  Loifl 
Advf>rMe,  who  ia  tiow  at  (he  bar.  and  doei  me  the  honour  of  k^ 
tending  to  what  I  am  stating  to  thia  aubject,  beeauae  I  do  hope, 
Ibit'U  the  frame  of  the  Scotch  Bankrupt  Law  is  now  under- 
going teviaion,  with  the  intention  of  pausing  a  new  Bankrupt 
Ace,  in  ifae  handsof  Professor  Bell  and  others  in  SeolUnd,  I  do 
bope  that  the  Lord  Aditocale  will  do  tne  tbe  favour  not  to  allow 


tending  U 


f  this  branch  of  tbe  71at  section,  for 


v  the  nature  of  traders,  creditora  and  debtors,  i 
tee*  in  SctKland,  be  so  diflereni  from  what  it  i*  everywhere  else, 
■a  to  make  it  rea*onable,  or  even  tolerable,  that  thia  proviijon 
•boold  eontinoa  on  tbe  face  of  this  Statute.  Well,  my  Lorda, 
e«k  being  tbe  piovition  of  tbe  Bankrupt  Law,  I  muat  obaetre, 
tbei  ■  gnat  purtioti  of  Mr  Teimey'a  argumenr.  In  bia  reply, 
•eemed  to  me  rather  to  be  directed  leglalatively  againat  the  ei- 
nedtency  and  eoiiaiatency  of  (bia  provision  of  tbe  Statute,  than 
jMdicially  again*!  the  ground  of  the  decision  which  he  ww  to 
e«aeto;  benuae,  although  it  iiTerytruetbatlhecaaeofa  single 
creditor,  or  one  of  two  ctcdilors,  affords  the  strongest  illustrs- 
lion  of  the  absurdity  of  thtt  proTJaion  of  the  Scotch  Bankrupt 
Law,  yet  it  muat  be  admitted,  that  even  ondrr  any  assumption 
—even  if  you  take  the  other  truatee  chosen  by  the  other  credf. 
tor,  upon  any  principle  you  can  take  it,  there  li  the  aame  ofajee- 
lion,  and  it  ia  applicable  to  the  sarne  argument,  and  the  same 
iniquity  mav  be  perpetrated  under  it,  and  the  same  abauHity 
nay  be  justly  atlriboted  to  iL  It  is  worse,  perhaps.  In  thia  case, 
than  it  would  be  in  the  other  caae ;  but  no  view  of  tbe  case — no 
way  in  which  tbe  Iruateea  can  be  chosen  ; — and  no  trustee  who 
b  elected,  can  be  aaid  to  leave  the  case  Iree  fnnn  thia  grave  and 
radical  ohjecljon.  If  a  great  number  of  creditor*  bave  ail  com- 
bined, m  doubt  every  one  of  those  has  a  power,  ^n's  tanfo,  of  mak- 
ing the  majority  to  remove  the  creature  of  bis  choice ;  consequent- 
ly, for  all  those  wbohave  cboaen,  he  has  the  benefit — be  they  one  or 
fifty,  be  has  the  interest,—!  mean,  in  keeping  himself  from  being 
removed,  by  allowing  tbem  to  prove  their  debt ;  and  be  it  one  or 
fifty,  he  has  the  aame  interett  in  preventing  them  proving  tbeir 
4ebcai  becausebiabusineasmustbe— if  he  has  ■  profitable  office, 
•~.«nd  it  is  always  profitable;  beeauae  the  commisaioner*  areap- 
foittttdht  tbe  sane  creditor*  who  are  to  award  bimacompenaa- 
lion  for  hia  trouble;  He,  therefore,  ha*  an  interest  in  keeping 
down  lb*  eUims  of  thote  who  opposed  bim — the  opposite  party, — 
of  letting  iu  claims,  and  aubatantiating,  and  blowing  them  to  aub- 
Mautiate  the  claims  of  those  who  ate  his  aupporten,  and  who  will 
ceaaa  to  aupport  him,  if  he  ceased  to  oppoae  them  ;  becanse,  if 
tbeir  debts  are  destroyed  by  their  cbiiiiia  being  rejected,  the  party 
comes  in,  removes  bio,  and  sets  up  another  in  his  plan, — away 
goes  be,  and  in  cornea  the  otber.  Therefore,  my  Lords,  I  am 
not  greatly  moved,  Ihuugh  greatly  la  a  legialalive  paint  of  view, 
yM,  in  a  judicial  oaaae,  I  aM  not  greatly  mored  by  lUa  aigo- 
Ment,  eitber  a*  to  tbe  power  of  remooing  a  conniaaioner,  or  n«  to 
tbepowar  of  approTBl  ofa  trastce.  Now,  it  ia  very  tme,  th«t  all 
Aaae  conaldeiationa  may  tefid  to  itxake  o«  silt  more  accuiately 
what  tbe  ground*  of  tbe  title  to  chooae,  being  klao  the  groKod 
oftbetilklotenove,  bare  been;  and  in  tbu sense,  Ido  not 
deny  tbey era  etititled,  on  tbe  partof  tbe  ^pelltnt,  to  tbe  benefit 


of  it>  Now  eome*  tbe  qiwsCion  which  we  are  to  consider,  whether 
tbe  oatb*  of  those  peraoits  contain  that  which  is  a  compliancr,  in 
•ubatanceand  effeGt,ifootab>olutB,  literal,  or  verbal  compliance, 
with  the  requisites  of  the  Statute,  in  tbe  23d  and  Mtb  sectiuno, 
•omewhat  mudified  by  the  64ih  Beriiou?  My  Lords,  upon  the 
best  attention  I  can  give  to  tboae  affidsrits,  I  am  of  opinion,  that 
M  on  the  one  hand  it  is  perfectly  clear,  ihat  if  three  or  four 
words  had  been  left  out,  you  could  not  bare  objected  to  tbem  at 
■II 1  ao  I  conceive,  an  the  otber,  all  you  have  to  attend  to  ia, 
what  the  Coon  below  bad  mainly  to  attend  to,  namely,  to  aea 
whether  the  introduction  of  tboae  words  ritiatea  the  whole,  ao 
as  to  mske  these  no  longer  sffidavita  witbin  the  SSd  section. 
Tbry  are  clear  affidavita  ol  debt,  whicb  tbe  parties  hare  taken 
themselves  to  mske ;  but  they  do  refer  to  the  ground  oi 


said  th 


which 


the  leiM  to  swear  to  a  fact,  il'  I  refer  to  the  reason  I  bave  for 
swearing  it,  eitber  in  tbe  one  case  or  the  other  ?  My  liotds,  I 
have  paid  great  attention  Co  tbe  arguments,  and  taken  a  full  note. 
I  have  examined  the  opinions  of  the  learned  Judges.  I  do  not 
quite  agree  with  the  notion,  that  Iioid  Balgray  is  the  only  Jadgb 
who  has  gone  into  the  ease:  for  1  think  that  the  Lord  PrealdeBt 
hag  gone  rather  fully  julo  the  case,  though  he  states  ahortly  and 
decidedly  his  opinion  on  tbe  subject.  I  see  nothing  to  stop  nM 
moTing  at  present,  that  this  judgment  should  be  affirmed,  eacept 
the  very  great,  and  very  imporcanr,  and  highly  to  be  respected 
aathority  of  Lord  Honcreiff,  who  is  undoubtedly  of  a  different 
opinion ;  but  for  that,  and  for  the  respect  which  Ida  uafeignedlr 
feel  for  the  opinion  which  proceeded  from  that  most  able  ana 
enlightened  lawyer,  end  mast  acilve,  JTitelligent,  and  dignified 
Judge,  wbo  never  omits  any  eonaideration,  though  he  never  over. 
loads  hi*  opiniona  with  any  thing  superfluous,  and  upon  whosa 
judgments  it  is  your  Lordshipa'  practice,  generally  speaking,  to 
place  a  more  than  ordinary  degree  of  reliance,  whensoever  ibef 
appear  before  you ;  for  that,  and  fur  tbe  respect  1  arn- bound  lo 
pay  to  such  an  authority,  I  myaelf  should  have  no  hesitation  in 
saying  1  differ  with  his  Lordship,  and  agree  with  tbe  whole  at 
the  Court,  who  reversed  his  dedaioo.  Impressed  with  these 
sentiment*,  and  following  tbe  practice  which  I  am  geneiallf 
wont  to  adopt  on  these  occasions,  wbtn  •  discrepancy  at  so  in- 
portant  a  nature  is  to  be  found  id  the  opinioiu  of  the  Court  be- 
low. I  ahall  not  move  at  present  to  afflren  tbi*  judgment.  I 
shall  examine  the  matter  more  fuDy,  with  the  uthtance  of  tbe 
notes  1  have  taken  of  the  learned  Judge's  srgument.  if  J  shall 
continue  to  be  of  tlie  opinion  I  am  at  present,  that  the  Coart 
below  is  right,  and  that  Lord  MoDcrdr*  optnioa  i*  not  safl- 
cienily  well-fonnded,  I  shall  more  your  Lordships,  witboat 
delsy,  to  affirm  the  judgment  If  I  should  ultimately  agree  with 
Lord  Monereiff,  and  change  the  opinion  which  I  do  at  present 
enterlun,  I  shall  then  have  occasion  to  trouble  your  Lordship*  ; 
In  which  caae,  I  *hall  enter  more  at  laige  into  the  ground*  of  that 
difference  with  the  Court  below.  For  the  present,  I  ahall  mora 
that  tbs  fnrtber  consideration  of  tbi*  judgatot  be  p9*tpooed. 
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further  into  it, — thjt  in  all  probability,  for  the  reaaont  I  tbes  eK- 
plained  to  your  Lotdahlps,  I  should  feet  it  my  duty,  in  tbe  ra- 
sult,  to  move  an  affirmanre  of  the  judgment  pronounced  in  tb« 
Court  below ; — that  if  1  should,  on  further  eonsideiaiion,  eoiaa 
to  a  different  conclusion,  and  should  more  your  Lordship*  to  r»> 
rerae  the  judgment,  I  should,  at  the  aame  time  that  I  did  m, 
stale  the  teaaooa  on  which  I  proceeded;  but  that  if  nj  Munioa 
remained  unaltered,  after  tbe  statement  I  then  made,  a  fartbel 
detail  of  reaiona  would  be  unnecessary.  It  is  necessary  only,  nj 
Lords,  that  I  should  now  state,  that  further  reflecCioo  aad  ooa- 
aideratioa  have  confirmed  ma  iu  the  view  I  tben  took  of  iba 
case,  and  that  I  feel  no  heaitadan  in  noving  yoor  Lordships 
that  the  judgment  of  the  Court  below  be  aMnncd.  Under  tba 
rirnimslances  of  the  case,  I  say  ootbiiv  about  coat*. 

IntorloinitDr  affiraiad. 

Fint  Divialon.— Loid  Monereiff,  Ordinary.— ^ei.  J,  Ca^>- 

bell,  Andrew  Rutberfurd,  John  Rossell Jit.  Geoma  Minr— 

Honerieffe,  Webster  &  Thomson,  Appenant**  Soodwn,  — 
Alexander  Dobie,  Retpondent'a  SoUdtfit 
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No.  440>— Jaubs  Hamilton,  AppeBant,  &  Mas- 

QARKT  LlTTLEJOHN,  ficf^WUJmt. 

Sequestration — Competancr— J  /lorly  iboviiv  gnaUcd  haritMt 
baruU  aeer  til  aitalt,  and  htnag  timaft^  aeaiUd  m  truit  fir 
biko<ifqf  AK  trtdilm,  ramang  to  kimtttf  a  calain  am%itf, 
and  proiiiding  iiat  tha  trua  liauJd  naf  «aw  o*  iJt  ileath  vr  ro- 
tig,tmtU>u  afOa  truUte,  and  poiHling  oW  Mi  mamitr  m  uiiot  a 
HUD  eru  lAovU  iccioimj  and  tie  citiUlon  halting  acttded— 
H<ld  fnverung  the  judgment  0/  tht  Court  belme)  thai  on  Acrt- 
loAb  crrdifor  inu  thtreiji  debarred  Jrotn  appl^ngjor  ngvoo 
iroliona/'iAiniu^  KuUW  no  trvMM,  M  mtf  a/aei«r,  aw 
lajMriateOiitJig. 

Jamei  Hamilton,  Eaq^  W.S.,  pordiased  trom  the 
trustees  of  Sir  William  M'Lwd  Buiutfse,  (he  «t«te 
«f  Kaines:  and  haring  paid  part  of  the  prieo,  he 
granted  in  IS  10,  two  lieritabte  band*  for  flO.OOO  each, 
over  the  landa  for  the  balance.  la  1815,  Mr  Michael 
Linning,  W.S.,  acquired  right  to  £2500,  part  of  aaid 
muured  price,  and  auigned  £667, 1  Os.  thereof  to  Fetw 
Littlejubn,  Esq.,  of  Clifford  Park.  Infeftment  dnlf 
folloirod.  On  Liltlejohn'a  death,  hi*  sitter,  the  re- 
epon dent,  made  up  titles,  by  precept  of  cbrecmt^af,  a* 
heir-portioner,  to  £SS3,  15b.,  heinr  one-half  of  the 
said  £667,  10s.,  rested  in  her  brother  P.  Littlejofan. 
The  appellant's  affairs  haviag  heooma  eintwrrasied, 
be,  in  October  1816,  executed,  fur  behoof  of  his  cre- 
ditors, a  trust-deed  in  favoitr  of  John  Campbell,  W.S., 
euartm,  of  bis  whole  means  and  estate.  This  deed, 
later  alia,  provided,  that  an  annuity  of  £600  sboold  be 
paid  to  Mr  Hamilton  during  bis  life ;  and  that  tliongh 
"  the  trnstees  shall  resign  or  shall  die,  yet  the  trust 
eball  noways  cease  m-  heoome  roid,"  Ac,  bnt  should 
be  permanent,  for  behoof  of  tfte  creditors.  It  then 
stated  the  manner  in  which  the  new  trustee  should  be 
chusea,  A  deed  of  accessian  was  afterwards  snb- 
Bcribed  by  the  creditors,  and  uaong  others,  by  Mr 
Ltnning,  the  respondent's  aathor.  This  deed  hinds  the 
subscribers  and  their  snooeesora,  &&,  to  conform  te 
the  terms  of  the  trust,  and  not  to  raise,  commence,  "  or 
follow  forth  any  action,  suit,  diligeoCe  or  execution," 
against  the  person  or  estate  of  the  said  James  Hamil- 
ton. Mr  Campbell  soon  resigned  the  office  of  trustee, 
and  Mr  Wright  was  appointed  by  the  creditors,  and 
continued  to  act  till  W2i,  when  he  died.  In  1633, 
the  respondent  applied  to  the  Conrt  to  seqnestrate  the 
rents  of  Kames,  and  to  name  a  fit  person  as  factor 
thereon,  on  theKrouods,  that  for  nine  rears  (since  Mr 
Wright's  deathjno  new  tmstee  had  been  named  by 
the  creditors:  'That  Mr  M'Rae,  wlio  had  acted  asfac- 
tor,  had  for  a  considerable  time  ceased  to  oplift  the 
rents,  whioh  for  several  years  had  lain  in  the  hands  of 
the  tenants :  That  actions  of  maills  and  duties  bad  been 
raised  by  the  respondent  and  other  heritable  creditors : 
and  that  a  summons  of  raulliplepoindinr  was  about  to 
be  raised  in  name  of  the  tenanta.  The  appellant 
objected — I.  That  such  a  measure  was  incompetent, 
in  respect  that  the  Court,  on  lOtli  July  1S30,  refused 
»  similar  petition  at  the  instance  of  Alexander  Smith, 
aa  assignee  to  a  debt  OTer  the  e«tate  of  Kames,  ceded 
to  bim  by  the  tame  respondent:  That  it  was  in  the 
fiice  of  the  trust-deed  which  the  respondent's  anther 
subscribed,  which  provided  that  it  should  not  cease  by 
the  death  or  resignatioa  of  the  trustee :  That  the  ere- 
Vol.  VI. 


ditors  sbonld  hATe  elerted  a  new  tnutee  in  tenai 
thereof. — II.  That  nich  a  sequestration  was  nnneces- 
tary,  as  tbe  creditors  had  met  in  1824,  and  instroctetl 
Mr  M'Rse,  banker  in  Rothsay,  to  act  as  factor,  and 
who  had  erer  since  drawn  the  rents,  with  which 
the  appellant  had  nerer  intromitted :  Tkat  of  this  a^ 
rangement  the  respondent  and  her  author  had  sp- 
prored,  and  were  not  entitled  to  Interrupt  by  the  pre- 
sent procedare. 

The  Court,  on  l5th  December  1832,  taqoestrated 
the  rent*  of  the  estate  of  Kanea,  reserving  tbe  right* 
of  all  parties. 

Hamilton  appealed,  pleading — I.  The  application  of 
the  respondent  having  Deen  entertained  by  tho  Tint 
Division  of  the  Court,  on  a  petition  expressly  purport 
ing  to  be  to  the  Seoood  Division  of  the  Court,  wa*  il- 
legal, as  being  an  application  to  a  totally  different  Court; 
and  the  same  ought  to  have  been  de  piano  dismissed. 
And  the  remit  of  the  cause  by  the  First  Division  to  the 
Second  Division,  was  incompetent,  inasmuch  as  there 
was,  in  the  first  place,  no  action,  and,  in  the  aecoad 
place,  no  contingency,  to  any  case  in  dependence  beforo 
the  Second  Division,  to  warrant  such  remit.— II.  Tht 
trust-deed  executed  by  the  appellant,  at  the  expreia 
desire  of  bis  creditor*,  and  tbe  aeed  of  accession  there- 
to, form  a  contract  and  agreement,  not  only  between 
the  appellant  and  his  creditors,  hut  between  the  oredi- 
tors  themselves,  from  which  none  of  tbe  parties  there- 
to are  entitled  to  resile ;  and  the  respondent  is  ex* 
pressly  barred,  by  positive  obligation,  from  raising  thi* 
action,  or  anv  other  action,  suit,  diligence,  or  execu- 
tion against  the  appellant  or  hia  esute. — III.  The  ap> 
plication  of  the  reapondmt  is  not  made  under  took 
circumstanees  as  ean  alone  legally  warrant  aeqneatn^ 
tion  of  a  landed  estate,  or  the  rents  permanently  there- 
of.—IV.  There  is  no  existing  call  or  occasion  for  the 
interference  of  the  Coart  of  Session  which  could  alone 
found  a  jurisdiction  in  them,  or  warrant  the  Conrt  is 
taking  in  any  way  tbe  estate  under  tbeir  own  manage 
ment,  or  maaing  a  judicial  appointment  for  that  pn^ 

Answered — I.  The  estate  being  insolvent,  and  the 
subject  of  the  competing  diligences  of  real  creditorfc 
it  was  competent  for  the  Court  of  Session  to  award 
the  seqaestration,  and  appoint  a  judicial  factor  for  col- 
lecting the  rents  and  managing  the  property. — II.  Un- 
der existing  circumstances,  the  sequestration  was  not 
only  expedieut  for  the  interests  of  all  concerned,  but 
absolutely  necessary  for  the  preservation  of  the  rent*} 
there  being  no  one  in  possession  of  the  estate,  or  le- 
gally entitled  to  collect  the  rents. — III.  The  seq  nostra- 
tion  does  not  prejudice  or  affect  the  rights  of  the  appel- 
lant, or  of  any  other  parties  to  these  rents,  whether  on- 
der  the  trust-deed,  or  any  other  tilJes  or  securities,  and 
they  have  no  legitimate  mterest  to  oppose  tbe  nqaea> 
tration. 

[Mh  April  1831.1 

Lord  Chancellor. — i&j  Lords,  iti  conaideriiv  this  case,  which 
I  hsre  not  hid  an  opparlunitj  at  looking  at  before  it  wu  called 
on  yesterday  Tor  irgumeaC,  and  that  ar^mcnt  is  now  dosed,  I 
feel  myaeir  under  cuiisiderable  diScultf  in  coining  lo  tbe  isms 
concliisiuii  that  the  Court  hw  done,  in  ordering  the  lequeatratioD  ; 
and  the  difficulty  is  not  merely  thiit  which  arises  out  of  the  litos. 
[iun  in  which  the  imttiesbave  voluniarity  plsced  themselves;  for  I 
repaid  Miss  LiitClijoha,  who  has  obtained  thCKiiiiestnlJDD,  to  be 
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tbeomc  u  Mr  Linning,  one  of  ihcpaitie*  to  the  trust-deed ;  but 

that  difficulty  ii  not  in  a  amoll  degree,  but  materially  increaaed  in 
mfniindbythecourseadoptertby  the  Cou  "   ■""  i  . .  .  .._ 


ed  by  Mr  Linning, — fint,  to  Mr  Smith,  who  waa  |he  party. that 
-applying,  and  now  aaliBned  to  Misi  Littltgobn,  who  upon  that 
dul  nMke  an  application,  aild  which  application,  in  the  second 
inatance,  aucceeded — thaterent  being  contrary  to  the  lirel.  Tbia 
difficulty  compels  one  to  look,  in  the  first  place,  at  the  eitualion 
in  which  Che  parties  placed  themaeWea  by  the  trust-deed  of 
I81JS,  and  in  the  next  ptaee,  to  look  at  tbe  eircumttin^  ibat 
may  be  aappoied  to  diatinguish  these  two  cases  that  were  at- 
tended br  such  opposite  reinltt.  Now,  not  to  go  through  the 
detaila  which  bare  already  occupied  your  Lotdsbips'  eoniiders- 
tion,  given  by  one  of  the  parlies, — namely,  the  present  appel- 
lant, it  ia  sufficient  to  loolc  at  the  obligations  incurred  by  the  op- 
jKwile  contracting  parties  to  the  tmst-daed.  During  the  whole 
of  the  trust-deed,  its  aspect  is  that  of  a  substitution  of  a  Iruat- 
management  and  administration  for  a  judicial  factor,  maoags- 
nienti  and  administration — tbe  preference  to  the  former  over 
thelatterbeing  clear,  andno  doubt  being  open  to  the  parties,  it 
la  a  common  preference  given  by  both  paitiea,  the  debtor  and 
creditor,  to  the  one  over  tbe  alher  mode  of  management,  and  an 
eiolasiOo,— 1  abould  ssy  by  that  preference,  acted  upon  and  agreed 


ing  both  courses  open  to  them,  taking  the  one  rather  than  the 
otber?  Are  they  of  tbe  same  nature?  No.  Are  tbey  attended 
with  similar  incidents?  Certainly  not.  Do  tbey,  above  all,  im. 
■pose  tbe  same  burthens  upon  the  parties,  or  rather  upon  .the 
estate  ?  For  that  must  be  taken  to  be  the  common  object  ofcare 
to  both  parties ,-^firat  with  the  creditors,  to  cOropetatt  their  ae- 
carity,  and  for  tbe  debtor,  with  the  same  common  iuterestaa  the 
others,  charged  with  the  same  trust  as  the  creditors,  and  interest- 
ed in  the  surplus,  if  any,  and  in  the  meantime,  in  bis  allowanoe 
out  of  the  rents  and  profits.  It  is  most  material  to  eonsider, 
trith  «  rieiv  to  thtne  intcmta,  the  reduction  of  price  in  managing 
the  estate ;  for  aa  to  the  management  of  ac  estate,  I  take  it  to 
be  quite  rleat  tbat  a  trust  is  preferable  to  a  judicial  admiaiscra- 
tion,  as  being,  upon  the  whole,  more  economicd.  Every  body 
must  liBve  bnowii  cases  where  this  comparison  foils — where 
the  advantage  was  equal ;  or  cases  may  occur  where  the  balance 
was  in  fkrour  of  tbejudielal  over  private  management  {-.^where, 
H  in  England,  tbe  receiver  has  a  poundage,  and  a  trustee  is  not 
allowed  any  thing.  In  SrotUnd,  the  case  is  different.  The  trut- 
tees,  bj  the  Scotch  law,  are  constantly  allowed  peeunisry  pro< 
fit,  consequently  the  comparison  ia  not  so  absolutely  and  neces- 
aarily  in  favour,  in  point  of  economy,  of  a  trust-management,  at 
compared  with  a  judicial  in  Scotland,  that  it  would  be  in  Eng. 
land.  But  atiU,  in  tbe  majority  of  cases,  I  apprehend  it  may  be 
safely  said  that  that  rircumalance  exists,  to  give  a  preference 
to  the  one  over  the  other.  But  that  ia  not  Becessan'  to  mjr 
argument;  for  I  may  be  said  to  be  arguing  it  when  lam  ex- 
posing the  difficulties.  It  is.notpecessary  to  say  chat  the  one  mode 
of  mansgementii  of  necessity  cheaper  or  preferable  to  the  other  : 
suffice  it  to  say,  thst  the  parties  have  agreed  upon  one  mode, 
and  have  chosen  it,  for  what  reason  I  care  not, — it  is  quite  im- 
material. I  cin  see  why  they  should  do  BO,  which  is  quite  enough, 
though  Mr  Murray  argued, — and  his  authority  is  very  great  upon 
any  sucli  queallon  certainly, — that  even  if  it  were  not  more  ad- 
vantageous, as  he  said,  to  the  estate,  the  judicial  course  tbould 
be  taken  in  preference  to  the  private  management,  /n  Am; 
failtra  pant,  says  Mr  Hamilton,  you  are  the  parties  contracting 
with  me,  and  the  queation  is,  how  have  we  bound  ourselves  7 
what  have  I  given  up?  and  what  obligation  have  yon  incurred 
towards  me?  That  is  the  question  ;  snd  then  will  arise  the  ni-xt 
question :  has  the  proceeding  taken  violated  those  obligations  on 
the  part  of  the  creditor-!,  and  frustrated  chat  slipulation  that  Mr 
Hamilton  had  agreed  for?  It  seems  to  me  unnecessary  to  go 
much  further,  to  satisfy  vDUr  Lordships  that  there  is  ground  ^r 
any  great  doubt  and  difficulty.  And  further,  "  We  do  hereby 
agree,  covenant,  and  oblige  ourselves." — say  the  creditors,  says 


CJdr 

commence,  or  follow  forth  any  action,  anit,  dUigence,  or  fcuen- 
tion  for  arresting,  attaching,  or  aefiing  the  person  of  the  said 
James  Hamilton,  or  the  estate,  subjects,  >nms,  debts  and  effects 
belonging  Co  him,  during  the  aubaiatance  of  the  crust:'  Suppose 
tbe  words  were,  wherebytjje  estitle  may  be  sffecced, — or  some 
snch  wprds.    Now,  Miss  Littlejohn,  after  having conUacted  ^uch 


to  bind  her,  tbat 'Mr  Hamilton  executed  this  deed,  and  gave  up 
the  estate  chat  would  not  otherwise  have  been  subject  to  liis 
diligence,  or  not  in  that 'form,  certainly  he  gave  up  these  estates, 
over  which  there  was  no  heritable  security*  riding,  and  then  exe- 
cuted ibe  instrument' I  have  read  to  your  Lordships.  Now,  is  it 
or  is  it  not  consistent  with  tb'e  obligation  she  incurred,  that  she 
should  proceed  by  the  way  of  this  snmmary  petition,  before  tbe 
Court  of  Session,  for  a  aequestration  end  the  appointment  of  a 
judicial  factor  ?  My  Lorda,  in  tbe  first  place,  can  it  be  denied 
that  it  is  a  suit  7  It  Is  a  short  and  summary  suit;  but  it  is  a  suit 
upon  which  execution  follows,  and  confiscation ;  and  it  proceed* 
immediately  to  change  tbe  posaeasiun.  It  takes  the  posseoion 
out  of  tbe  trustee  who  was  in  it  by  the  deed,  and  clothed  with  the 
legal  estate  by  that  deed,  and  transfers  it  to  the  officer  of  the 
Conrt.  That  is  all  done.  Mr  Thorn  maj;  be  a  very  excellent 
bctor  to  manage  the  estate,  and  for  aught  I  know,  it  tnay  be 
better  for  Ht  Hamilton  and  tbe  estate,  ratber  than  »  succeoor 
abould  be  named  to  Mr  Wright ; — but  that  is  not  what  we  ara 
upon.  Tbe  question  is,  whether  a  party,  appointed  in  the  way 
cbalked  out  by  the  insintmenti'shall  be  nained?  and  it  is  in  run 
to  tell  Mr  Hamilton  it  is  better  for  him.  He  says,  I  stand  upon 
my  own  rights;  you  bargain  not  to  aue  me,  and  I  insiat  upon 
this  being  a  suit,  and  that  argument  is  all  but  irresialible, — I 
should  say  irresistible,  but  for  the  authority  of  tbe  Court  below; 
and  as  I  said  in  the  course  of  the  ugumen^  supposing  an  undet- 
taking  is  given  by  a  party  not  to  sue  another,  aiMl  he  brings  hia 
action,  there  is  not  a  Court  in  this  country,  or  in  Scotland,  tbat 
will  not  make  him  pa;r  ■!'  tbe  costs  in  that  action,  btonght  in  the 
teeth  of  Ibe  undertaking,  snd  stay  the  proceedings.  It  is  not 
■officient  to  m^  tbat  Miss  Littiejohn  cannot  get  Che  benefit  of 
the  trust-deed ;  that  is  not  tbe  fault  of  Mr  Hamilton,  it  is  the 
fault  of  her  co-trustees,  who  do  not  revive  the  crust  in  a  peraoa 
appointed  according  to  tbe.  provisions  of  the  crust-deed,  fiaa 
,  not  Mr  Hamilton  a  right  tosay,  thst  Ibey  first  bound  themselves 
not  to  sue ;  tbat  is  enough.  What  has  occurred  since  he  baa 
had  no  concern  in.  Anything  that  they  have  done,  or  omitted  to 
do,  for,cheir  own  benefit,  letting  .tbe  trust  expire,  or  letting  tbe 
machinery  go  out  of  uae,  when  tbey  would  have  put  it  in  repair,  ha 
roust  DOC  be  damnified  by  that,  unless  you  show  that  he  has' don* 
something  by  which  he  baa  broken  the  bargain  that  would  put 
it  upon  s  different  footing.  It  is  said  this  is  a  summary  proceed- 
ing, snd  little  evidence  ia  required :  That  is  no  reason  ^r  going 
without  evidence  j— it  is  a  petition  with  answers,  upon  which  ths 
Court  makes  a  deliverance :  but  it  is  material  a*  to  tbe  rights  of 
tbe  parties.  It  begins  with  wbat  the  Court  looka  to  mainly  x  it 
changes  the  poisession  from  tbe  trustee  to  Che-Aictor.  It  is  then 
■aid,  tbat  the  (rust  may  go  on  notwithstanding  this.  1  confeaa 
myself  cot  to  be  very  welt  able  to  understand  that ;  for  if  a  fao. 
tor  is  appointed  under  tbe  Court,  cviet  fvtUw  the  trustee  !■ 
displaced,  and  a  new  mode  of  administration  is  subscituted  by  a 
judicial  factor  under  the  Court  of  Session,  and  that  Court  of 
Session  might  be  an  object  of  terror  to  the  parties, — tbe  tenor 
of  whose  interposition  might  be  the  ground  for  joining  in  tbia 
trust-deed;  and  then  chat  Court  is  let  in,  against  whose  inter. 
ventton  I  am  entitled  to  say  that  the  trust-deed  was  mainly 
framed.  Now,  some  such  reasons  as  these  must  I  should  ap- 
prehend, have  mainly  influenced  tbe  Court  of  Session  in  iba 
other  case,  and  I  can  well  understand  why  that  other  caa«  WM 
disposed  of  in  an  opposite  manner  to  this,  and  in  the  way  we 
know  it  to  have  been.  That  case  forms  the  second  ground  of 
my  objection  to  tbe  present  proceeding,  and  I  see  not  bow  it  is 
possible  for  the  two  deliverances  of  the  Court,  upon  these  Two 
petitions,  to  stand ;  but  I  vrish  to  see  more  of  the  proceeding* 
in  thac  case,  in  order  that  I  mar  be  able  to  trace  the  differences 
between  the  two,  and  whether  tbey  can  stand  together.  I  abooU 
like  CO  be  furnished  with  tbe  particulars  of  Smith  and  Hamil- 
ton.    I  know  there  were  action*  of  nwiUt  tod  dutiea,  and  a  pe- 
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e  pment;  but  I  iriih  to  lee  the 


tioni  and  (jiBwen.  It  appean  Co  me  tbat  the  pretent 
hutilj  or  npidlj  diiptned  or.  I  see  no  gmt  iracea  of  con- 
sideration i  and  it  was  probably  tbought,  being  in  tbe  limple  and 
•ummary  fona  of  a  peiition,  that  the  parties  had  no  great  in- 
tereM  eUlter  irtf,  and  it  was  thought  that  the  Court  migbt  pre- 


_  to  ttaad  over  till  1  tee  those  documents ;  but  if  I  should  find 

'  that  thoM  docunienll  make  a  little  difference  between  the  two, 
I  ahall  Mill  feel  preased  by  the. groupd  of  objection,  that  this  is 
•  bargaitrtndidpnlatJOB  made ;  and  how  it  a  party  to  be  secured 

.  tj  becoming  a  part)*  to  a  trust-deed,  if  it  it  to  be  thus  set  aside? 
TruM-deeds  are  to  ba  eacouraged,  and  Dot  diacour^ged, — the; 
hare  been  too  much  discourBged  in  England.  These  ohiigstions 
bave  not  sufficient  force  and  effect,  just  as  srbilntidns  haft  not 

*  bad  their  full  force  and  effect,  either  in  eqCiitr  or  in  law,  in  this 
country ;  but  in  Scotland  it  is  not  the  same.  They  bsTe  not  such 
a  dread  of  ousting  tbe  jurisdiction  of  ihe  Court,  aa  it  is  cslled, 
that  we  ha*e ;  but  we  have  gone  to  a  greater  extent,  and  ss;  that 
no  man,  irith  his  eyes  open,  shall  make  a  deed  whereby  he  msy 
submit  to  arbifmtion,  ind  thereby  oust  I  be,  jurisdiction  of  a  Court 
of  law  ;  for  no  pensltT  shall  be  enforced  at  law,  or  enforced  at 
all,  however  deliberately  they  may  have  bound  ihemselvel.  To 
that  eIteIl^  1  would  alnust  say  exeeta,  of  nicety  in  Scotland 
tbey  have  ttot  ^ne.  These  t^u^deeds  are  to  be  anccum^ed — 
tbey  aretbe  o^ects  of  fsTour — tbey  are  cheap  aud  beneficial  jn 
many  instv>ces  to  the  pirtiesi — they  tend  towards  the  saving  of 
expense  to  the  estate;  and  I  do  nut  see  how,  if  this  decision 
stands,  that  any  person  will  be  able,. with  confidence  In  tbe  re- 
suit  of  iu  operation,  to  hind  himself  and  take  sn  obligation  from 
Dtbers,  in  tbe  manner  of  the  trust-deed  of  ISId  ;  because  it  may 
then  be  said,  the  instant  anyone  choo^ea  to  change  his  mind,  he 
is  not  oniy-ta  do  it  when  Ihe  objpct  of  the  trust  allows  you  to 
go  to  the  Court  of  Session,  but  the  Court  will  proceed  upon 
the  supposition  there  is  an  end  of  the  obligation.  List  of  all.  it 
is  uid,  Oh,  there  Is  a  couipetition  of  credlton  in  the  actions 
for  majlla  and  duties ;  aud  1  .find  tbe  actions  for  maillsand  duties 
■tiled  in  the  petition,  and  not  stringently  denied  in  the  answers, 
and  I  must  assume  u^n  thissummary  prbceeding,  tbe  factli 
•o.  'That  being  tbe  case,  thnt  leads  me  to  obserre  that  fhese 
actions  of  maills  and  duties  are  brought  by  persons  who  stand 
in  pari  csaia  with  Miss  Littl^obn, — tbey  are  creditors ;  they  are 
brought  against  Mr  Hamilton  or  &ia  estate,  but  it  tuma'out.tbey 
ore  brought  against  both  i  they  are  nominally  against  Mr  Hamil- 
ton, which  the  partie*  are  bound  not  to  do,  though  tbey  are  really 
liiought  Hgaiiist  tbe  tenantsof  the  estate,  and  the'renfs  and  pro- 
fits, which  the  parties  are  also  Boiind  not-to  do;  They  tbemsMvei 
undertook  not  to  bring  actions ;  and  then  t^ey  go  into  Court  and 
bring .  actions  of  mailla  and  duties  ; — and  what  do  tbey  do  upon 
that  ?  They  claim  to  have  the  power  to  set  aside  the  private^snd 
■nbatituta  for  it  tbe  judicial  managementf  that  is  to  say,  funr 
or  five  of  the  creditors  break  their  bsigain  wilb  Mr  Hamilton. — 
they  rtde  through  tbe  obligstjon  in  the  bond  of  IfilS,  by  bring' 
ing  actions,  after  binding  themselvea' to  bring  no  actions;  and 
then,  tbey  having  committed  one  breach  of  tbe  obligation,  Misa 
Littlejohn  and  Mr  Smith  commit  a  number  of  others,  and  their 
argument  for  their  sequestration,  which  Is  contrary  to  their  obli- 
gation incurred  in  1815,  is,  True  it  is  I  hsre  done  ao,  and  true 
It  is  that  (be  Court  of  Session,  when  this  very  bond  of  mine,  in 
Mr  Smith's  case,  waa  held  not  to  be  a  ground  fur  granting  a  se- 
questration in  the  ease  of  Mr  Hamilton :  nevertheless,  tbey 
held  I  had  a  right  to  it,  because,  at  that  time  I  was  tbe  only 
person  who  had  violated  the  obligation ;  but  oow  five  others  have 
violated  it.  Was  any  thing  ever  heard  more  contrary  to  all  prin- 
ciple, and  inconsistent  with  itself?  And  this  last  answer  of  mine 
gets  rid  of  Ihe  repeated  question  put,  whether  there  was  an  ea- 
aendal  difference  in  Smith  s.  Hamilton,  and  Littlqohn  v.  Hamil- 
ton. Tbe  answer  was,  there  were  actions  for  msllls  and  duties, 
—that  ii  saying  there  was  b  bretch  of  the  obligation,  and  now 
there  are  five  other  breaches  of  the  obligation.  As  at  present 
advised,  I  cannot  recommend  your  Lordships  to  sllow  that  this 
interlocutor  should  ttuiid.      Further  cuntideration  tony  throw 


Dew  light  up<>n  tbe  satiiect. 

and  If  [he  result  of  it  should  1  . 

ferent  view  of  the  cue,  I  shall  state  it  to  your  Lordships.     Ji 

will  be  nnnecetsary  that  I  should  trouble  your  Lordships  anv 

further,  in  any  view  of  It.     If  I  should  be  in  favour  of  a  reversal, 

I  have  given  my  reasons  for  it ;  and  if  I  should  be  of  opinion  to 

affirm  the  interlocutor,  tbe  usage  of  your  Lutdahipa'  House  dis- 

Gn*«s  with  the  necessity  of  giving  ">j  reasons,  iinkeai(,l  should 
able  to  Biutrer  the  argumenta  I  bave  advance^  and  Unless  I 
eaa  Bnd  that  answer,  1  do  not  think  that  tbe  judgment  below  can 

[Bth  July  183*.]      . 

r-ard  CbatiedloT.—TAj  Lords,  I  stated  at  great  length,  when 
this  cause  was  before  ^ur'  Lordsbips,  the  raasons  why  I  could 
not  agree  with  the  decision  of  the  Court  of  Session.  I  entered 
at  length  upon-those  gronndi ;  I  have  since  reconsidered  it,  and 
bbve  had  Ihe  communicatioa  from  Scotland,  which  I  .promised 
to  have,  for  the  purpose  of  enabling  me  to  alter  my  opinion,  if  it 
was  unfounded,  or  to  confirm  it,  if  it  was  well  grounded.  The 
result  of  the  inquiry  is  entirely  in  favour  of  that  opinion  {  and 
upon  the  grounds,  aad  for  the  reasons  which  were  then  utFen 
down  in  writing  in  the  usual  way,  and  which.  If  looked  to,  will 
be  found  fully  to  support  the  judgment  that  was  then  suggested. 
This  is  a  case  in  wWh,  of  course,  no  coati  canbe  given,  except 
if'there  have  been  cosU  in  the  Court  below,  those  coats  must  be 
provided  for. 

Jiidgnisnt  .reToned. 

AppelUnt's  Authorities.— <1.)  46' Geo.  IIL  c.  151.  (2.) 
M'Vicar  t>.  Creditors  of  3ailie,  IStb  February  1762.  Heriol 
V.  Farquharson,  S7lb  June  1 7G6.  Truateea  of  Croni  v.  RoberU 
ion,  7tbMay  1791.  Honhwiek  n.  Shepperd,  .1 3th  November 
1B32.  (3.)  Er«k.  IL  IS,  56.  Graham  v.  Fcaser,  ISih  February 
1745:  Mot.  11,315.  Suutb  v.  Hamilton,  lOth  July  IBdO;  S. 
and  D.      . 

Respondent's  Autborities—Stsir,  IV.  1,27.  Ersk.  IL  12, 
55.  UicLDtue  Seuuestr,  pntaim.  Fatersqn  a.  Anderson,  16tbNa- 
vepiber  1764;  Mar,  14,346.  Bank  of  Scotland  v.  Ogilvie's 
I'rustees,  I3th  February  1829. 

Seeond  Divirion. — Act.  Andrew  Skene.  John  Tiit.^Att. 
Stephen  Liishington,  Alexander  E.  Monteith.— Vizard  and  Le- 
man,  Appellant's  SoUcilors. — Richardson  and  Connell,  Respon. 
dent's  Solicitors. 


»A  July  1834. 

JTo.Wl.'-rJAMEB  hAW6as,.Appellatd,  p.  Mm  Ann 

Wbdderbdrn  'Oa<i'VY&  Husband,  Respondent*. 

Landlord  and  Tenant — A  lent  having  previded  thai  a  tenant 
Mhould  not  lake  too  while  crapt,  or  plough  up  fir  crop  any  af 
thffarm  tohich  had  not  been  (AreBjeari  in  grotf;  and  (in*,  if  he 
demoted Jran  Ihii  rolaiian,  be  ihoiUd  pof/  £10  ef  additional  rent 
Jbr  each  acre  »  cropped  during  the  latt  three  j/eart  of  the  Uaiei 
and  the  tenant  haling,  lit  year  b^Jre  Ihe  expiry  of  hit  leiue, 
cropped  ajtid  uhich  had  not  been  three  yean  in  gran,  and  alia 
enpf-ed  the  lamejitid  the  latt  year  of  Ihe  leaie—Held  fuglrning 
Ihejiiilsment  of  the  Court  of  Setiion}  that  the  MfunJ  tool  liMe 
in  the  penat  rent  for  both  yeari. 

In  1606,  the  late  Jaraei  Ogilvy,  the  reapondetit'i 
fatber,  entered  into  miuivei  of  lense  with  the  appel- 
lant, of  the  lands  of  North  and  Soath  Grange,  con. 
Uining  an  obligation  to  enter  into  a  t^alar  tack  for 
twenty<one  yeara  from  and  after  Martinmas  1806.  The 
aptiellant  entered  into  possetiion ;  bat  haTJng  refuted 
to  execnte  the  lack,  an  action  for  implement  of  th«  , 
obligation  to  do  ao  was  brought  againat  him  before 
the  Slieriff  of  Forfarshire  ;  and  after  considerable  li- 
tigation, decree  was  pronounced,  ordaining  liim  to 
«tib«eribe  such  tack  in  lermN  of  a  icrull  produced,  and 
approved  of  by  the  Sheriff.     Ths  appellant  at  lut 
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■nbtorilKd  It  in  1831.    this  tack  conUloed,  inter  alia, 
the  following  claiue  i 

•■  The  farm  of  South  and  North  Grsnn^,  ditided  into  three 
parti  or  diriiioni,  two  of  which  are  the  sonthmiMt  and  the  north' 
nMt,  and  the  third  division  comprehends  Parkend  and  Fentoii' 
bill,  the  toutbmoBt  and  nortfamoit  diriaiona,  being  ueh  of  tbHii 
pat  into  seven  fields.  The«e  two  difisiona  riiall  be  cropped 
eiaecl;  similar;  tbaC  is  to  suf,  one  field  the  firat  year  In  clean 
fidlow,  or  drilled  green  crop ;  leeond  year,  wheat,  oaia,  or  bnrlejr, 
•own  down  nitb  a  sufficient  quantity  of  ryegrass,  red  and  white 
clover'SGcds,  and  shall  remain  in  grass  the  three  subsequent 
year*,  which  grass  may  be  cut  the  first  or  second  year,  in  the 
option  of  the  tenant,  and  shall  thereafter  remain  in  pastnre  until 
the  field  ot  diritioD  is  aguo  ploughed  up  in  the  rotation  ;  and 
when  broken  up,  two  com  crops  may  be  taken,  one  of  oab  and 
the  other  of  barley ;  but  if  the  ground  be  not  luitable  for  barley, 
both  CTx)pB  maybe  oats;  and  loon  regularly,  and  yearly,  tbrough. 
out  the  other  six  fields ;  br  which  method  of  cropping  there 
will  be  always,  during  the  lease,  snd  at  the  eniry  tJiereof,  to 
each  of  the  two  divisions,  one  field  in  dean  liUow  or  drilled 
green  crop,  three  of  *aid  fields  in  *0WD  gtasa,  and  Cbe  other  three 
in  com  crop." 

Tbera  waa  abo  a  cUoie  decUiing, 
■■  That  as  the  leveral  taek^uties  above  mentioned  were  Btlpn- 
lated  only  on  condition  of  the  tenant's  adopting  the  rotations  and 
methods  of  cropping  before  specified,  and  adhering  strictly  tbere- 
U>  during  the  lease,  therefore,  in  case  the  said  James  Lanion 
and  foresaids,  shall,  at  any  lime  during  the  lease,  deviate  there- 
from in  any  respect,  without  the  consent  of  the  proprietor  in 
writing,  the  tenant  shall  be  bound,  as  he  hereby  obliges  himself, 
to  pay  to  the  same  James  Ogiivy  and  hi*  foresaiia,  the  sum  of 
jES  Sterling  of  additional  money-rent,  over  and  above  the  rent 
before  specified,  for  each  acre,  or  proportionally  for  any  part  of 
an  acre  on  which  said  deviation  shall  have  taken  place  previous 
to  the  last  three  years  of  the  lease;  and  £10  Sterling  ofaidi. 
lioTul  yearly  rent  tot  etcb  acre,  and  proportionally  for  an^  part 
of  an  acre  on  which  the  deWstion  shall  have  taken  place  lor  the 
tail  ihm  yean  of  Ike  lack  i  which  additional  rent  shall  not  be 
considered  as  penaltv,  but  as  pactional  rent,  and  shall  be  pay- 
able at  the  tenns,  and  along  with  the  money-rents  before  stipo- 
lated." 

In  1S26,  coDtrarjr  to  the  above  rotation,  and  with- 
ODt  consent  of  the  landlord,  th«  appellant  ploughed 
up  a  lield  of  fourtoen  acrea,  which  had  heen  in  grasi 
only  during  the  yeara  l624i  and  1825,  and  sowed  the 
■ame  with  oatii; — he  aliio  sowed  oats  in  1827  on  the 
tame  field.  The  respondent*  thereupon  brought  an 
action  before  the  Sheriff,  concluding  for  payment  of 
the  rent,  under  certain  deductions,  and  for  the  addi- 
tional rent  stiitulntod  in  the  tack  oa  payable  for  each 
acre,  in  regard  to  which  the  tenant  should  deviate  from 
the  prescribed  rotation : — This  additional  rent  wa* 
claimed,  not  only  for  crop  1B26,  but  also  for  crop 
1827,  in  regard  to  the  same  field  of  fourteen  acres. 
After  some  litigation,  the  Sheriff-substitute,  on  l9tb 
JaDuary  ItiSO,  pronounced  the  following  interloca- 
tor: 

"  Having  resumed  conni deration  of  the  whole  process,  and  ad- 
vised the  h.ime,  Dnrerns  agsiiut  the  defender  in  terms  of  the 
libel,  undi^r  deduclian  of  the  sum  contained  in  tha  interim-de- 
cree, of  date  the  23d  Ajiril  lust,  and  also  of  the  sum  of  ^10, 
6*.  i3Jd.  StCrlinR,  for  dainage  on  uccODot  of  quarries  and  road* 
opened  on  his  farm,  during  the  currency  of  bis  lease,  as  aaeer- 
Iniiicd  by  the  report  of  the  iiis|>eclors.  No.  37  of  process  i 
I''imI>  the  defender  liable  in  the  eipensc  of  extract,  but  in  no 
Oilier  expenses  than  those  alreudy  found  due  :  Find*,  that  be- 
fore extract,  the  pursuers  must  produce  a  tide  by  confirmation, 
to  tncb  part  of  the  sums  decerned  fur  as  fall  under  the  late  Mr 
Ugilvy's  executry;  and  reserves  lu  the  pursuers  tlieir  cluim 
iijjaiust  the  defender,  for  iutemt  of  money  cipeuded  in  d^cs. 


that  daim  not  bebig  dispoaed  of  in  the  p«sait  aetlass;  Acefna 
accordingly.— JVbis—T bare  appears  to  be  no  douN  tbt  fia  de- 
fender deriated  from,  the  preacilbad  rotation  aa  to  tbe  &U  in 
question,  for  nop  1826,  and  alio  for  crop  1827,  and  oust  f».y 
the  additional  rent  for  both  years;  that  rent  i*  do  doubt  bigfa, 
but  still  it  is  rent,  cot  penalty,  and  this  Court  most  adhore  to 
tbe  bargain  between  tbe  nartiea.  On  aecoant,  bowevM,  <rf  the 
bigh  additional  rent,  and  that  the  puiMier*  ban  bilad  in  suae 
parts  of  the  discussion,  no  fsrtbei  ei^ansea  hava  bam  awarded 
than  tboae  previously  found  dne." 

This  iaterlocntor  having  been  adhered  to  br  tlio 
Sheriff,  Lawson  presented  an  advocation,  and  b»- 
■ide*  other  pleai  which  were  not  taken  into  view 
by  tha  Conrt,  maintained — L  That  aapposing  tha 
penalty  to  be  incnrred,  it  waa  exonrlutant,  ana  tha 
Court  ought  to  modify  it  to  tbe  injury  actually  dona. 
— -Tl.  At  any  rate,  the  penal  rent,  supposing  it  to  ba 
exigible,  could  be  exacted  only  for  tha  yem  1826,  and 
not  also  for  1827.  For  the  respondenU  it  was  plead- 
ed— I.  That  a  clause,  atipniating  an  additional  rent, 
with  a  view  to  enforce  implement  of  the  condition! 
of  a.  lease,  must  be  literally  interpreted,  and  cannot 
be  modified  by  the  Coart  after  the  tenant  haa  deviated 
from  tbe  stipulations. — II.  That  tha  advocator  having 
deviated  from  the  mode  of  cropping  prescribed  tn  the 
lease  for  IB26,  had  also  deviatea  from  it  in  1827,  and 
was  therefore  liable  in  the  additional  rent  for  both 
yeart. 

Tbe  Lord  Ordinary,  on  9th  December  1831, 
"  Repels  the  reasons  of  advocation,  remits  the  canse  limpb'cits- 
to  the  Sheriff,  and  decenis,  but  finds  expenses  due  to  neitber 
party.- 

Both  parties  reclumed,  but  the  Court,  on  16th  May 
1B32,  adhered.' 

Mr  Lawson  then  appealed,  pleading,  in  addition  to 
the  reasons  stated  in  tbe  Court  below — I.  The  grounds 
atated  by  the  Judges  in  the  Court  below  for  decern- 
ing against  the  appellant  for  the  additional  rent  fur 
the  year  1827,  are  not  relevaot  to  support  the  cm- 
struction,  that  the  additional  rent  or  penalty  was  ex- 
igible for  that  year. — II.  The  construction  contended 
for  by  the  appellant  does  not  involve  tha  consequence* 
attributed  to  it  by  the  reapondents. — III.  The  con- 
atmction  contended  for  by  the  respondents,  aa  ex- 
plained by  themselves,  doet  involve  in  it  the  nnrea- 
sonablo  consequences  to  which  the  appellant  has  traced 
iL 

Answered,  in  addition  to  the  former  picas — I.  The 
objection  to  the  respondents'  title  to  sue  for  the  sums 
libelled,  having  been  repelled  by  four  several  interlv- 
cuturs  uf  the  tiheriff,  of  dates  the  25th  of  April  and 
1st  or  May,  1828:  Sd  Febrnary.and  23d  April,  1829; 
which  interlocutors  have  not  been  complained  of  in 
the  letters  of  advocation,  it  is  not  competent  to  revive 
the  objection  in  this  process. — 11.  It  is  not  true  that 
the  respondent,  Mrs  Ogiivy,  received  payment  of  any 
rent  from  the  appellant,  ns  neiress  of  entail  of  her  lata 
father ;  and  aa  there  is  nn  allegation  in  the  record, 
made  up  in  the  Inferior  Court,  t>f  any  inch  payment 
having  oeen  made  to  her,  it  waa  not  competent  to 
raise  any  plea  founded  on  that  asaumption,  without 
making  up  a  new  record  in  the  Court  of  tieaaion_ 
III.  No  part  of  tbe  rent  sued  fer  falls  under  the  exe- 
ctitry  of  the  lale  Mr  UgUvy  of  lluthveu  ;  but  even  if 
it  did,  tbe  revpoudcnt,  Mrs  Ogiivy,  being  described 
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in  the  ■nmniOBi  w  onlj-  ohild  and  heiress  of  taiki* 
and  of  Una  to  tfae  nid  deoenaed  Jwnes  OgiUy,  in  his 
estate  of  Rnthven,  the  interlocntor  of  the  Sheriff, 
which  finds  thst  before  extract  the  retpondeots  must 
produce  a  title  by  conflrmatton  to  ancti  part>  of  the 
aumi  decerned  for  u  fell  under  the  Ute  Uw  Ogilvy's 
execntr f,  u  well  foonded. 

[4tb  April  1834.] 
Csril  naiieeSar. — My  Lordi,  in  thit  eiM  I  ihall  requeit  jonr 
Jjordiliipi  to  allow  me  to  postpone  the  Turtber  consideration  of 
tbe  point  upon  which  alone  I  have  tbonght  it  nccesurj  to  rail 
upon  tbe  respondents'  coonnel  for  an  answer.  Upon  that  point, 
wliith  certainly  involves  the  great  nortion  of  thesum  in  dispute, 
the  first  question  is,  whether  there  W  any,  or  what  portion  of  the 
rent,  which  falls  within  the  Scotch  tenn  cxecutry — tbe  personal 
property  of  tbe  testalor — and  which  vests  in  the  administrator,  or 
other  personal  representative?  and  in  the  next  place,  whether 
enough  bat  been  done  in  tbe  proceeding  in  the  cause  to  supply 
tbe  defect  in  the  summons,  and  to  entitle  Ibis  parly  to  lake  pos- 
aesHion  of  it?  My  Lords,  t  should  be  extremely  sorrr,  indeed, 
to  entertain  any  doubt  upon  tbe  soundneis  of  the  canclusions,  in 
(he  second  instance,  that  the  Court  came  to,  oc  if  any  material 
alteration  were  necessary  in  tbe  interlocutor  pronounced,  and  the 
more  especially,  though  it  must  be  admitted  that  the  point  was 
taken  in  the  course  of  the  argument,  lean  find  no  appearance 
of  any  diacuwion  having  been  given  to  it  by  the  Court  of  Scs. 
aion ;  and  it  ii  exceedingly  unpleasant,  when  a  case  comes  beforo 
a  Court  of  tbe  lost  resort,  to  be  under  ihe  necessity  of  making 
any  contiderahle  alteration  in  the  judgment,  upon  grounds  that 
^o  not  appear  to  have  occupied,  if  at  all,  any  considerable  por. 
tionoftheattentionortbeCourt.  I  can  find  no  trace  ofit  With 
respect  to  the  question  itself,  in  tberourse  of  tbe  argunient  I  bava 
thrown  out.  my  opinion  is  in  exact  accordance  with  that  which 
the  Court  below  found  ;  but  it  is  not  qmte  correct  to  state  that 
(his  is  a  penalty  ibtt  is  to  be  taken  with  all  that  slrictnesi  of  con- 
struction that  is  BB|died  ia  tbe  jurisprudence  of  Scotland,  and 
which  operates  only  upon  mattera  that  are  strictly  penal.  There 
ii  a  difference  between  the  construction  to  be  applied  to  a  pe- 
nalty imposed  by  one  party  upon  another — that  is  the  subject  of 
it;  and  that  constniction  which  ia  to  be  applied  to  a  penalty 
arising  out  of  that  which  ia  done  by  the  voluntary  compact  of 
tbe  parties  themselves; — amuebless  rigorous  degree  ofconatruc- 
tion  may  be  applicable  in  tbe  first  case  towards  the  party  foiling, 
tban  to  the  party  claiming  the  penaltr  of  the  failure,  though  it  is 
oFa  penal  nature.  It  is  called  pactional  rent, — that  would  not  vary 
nutcrialty  its  penal  nature ;  but  a  much  more  rigorous  d^ree  of 
conatnictioB  is  apptieabla  wken  a  par^  bas^  wilb  bis  eyes  open, 
laid  himiairundeithisprohitndon,  and  haaobliged  himself  to  pay 
■o  much  additional  rent.  If  a  contisvention  of  tbe  conditions  of 
the  contract  should  take  place.  It  will  be  only  neeeaiary  to  see 
that  the  factbas  bappeoed,  wbich  tbe  parties  had  in  their  con- 
templation when  tbey  made  iMs  original  contract  voluntsrjly, 
with  their  eyes  opsit.  Undaobtedly,  if  that  is  not  so,  there  is 
an  end  of  tlw  qaeatioa,  and  that  rala  will  aot  attack ;  but  in  this 
«ase  tbsre  isnodoubt  of  it,  I  say  there  is  no  doubt  of  it  upon 
tbe  construction.  It  may  not  have  been  s  very  prudent  bargain, 
but  the  party  knew  what  he  was  about;  and  woHscan  bardiy  be 
clearer  than  are  used  bere.  If  tbe  party  breaks  tbe  conditions  as 
to  the  cultivation  during  any  oithe  yeanprece£ng  tbe  last  three 
of  the  tenn.  £3  additiotMl  rent  an  acre,  or  any  proportioo  of  an 
acre,  upon  which  be  conmlttBd  that  oontraventioa,  waa  to  ba 
added  to  the  pactional  rent  f<u  tbe  rest  of  the  tenn.  If  it  was 
in  tbe  last  three  yeare  that  the  breach  took  place,  tbe  £\0,  and 
not  £3,  for  a  very  obvioos  reason,  with  reference  to  the  rights  of 
tfae  landlord,  was  made  the  penalty.  It  is  said  that  this  canitme. 
tion,  wUcb  at  first  the  Conrt  seem  not  to  have  adopted,  upon 
one  breach  of  tbe  condition,  woold  give  a  right  to  tbs  landlord  to 
claim  tbe  additionsl  rent  for  every  succeeding  year,  though  tbe 
breach  wai  not  continued  upon.  Tbe  Court  first  held  that  that 
was  not  the  construction,  though  they  unanimously  afteTwsrds 
came  to  that  determination.  But  it  is  said,  this  is  not  for  the 
interest  of  the  landlord,  for  It  will  give  the  tenant  a  strong  in- 
terest; and  tbere  is  tome  foundation  for  that  argument,  if  he  com- 


menced It,  to  conlinae  croppingout  the  land, — for  he  would  be  no 
worse  uffliy  repeated  contraventions  than  by  one.  But  it  issud 
further,  it  would  prevent  an  action  for  damsgea  on  tbe  part  of 
tbe  landlord  quoBd  the  lubaequent  contraventions.  Tbatm^ht 
be  the  eo  rise  que  nee ;  bnt  tbe  increased  rent  during  tfae  rest  of 
tbe  year  would  not  prevent  an  action  for  damages  at  tbe  suit  of 
tbe  landlord,  if  the  tenant  continued  to  contravene  during  the 
neit  year,  for  there  would  be  no  compensation  by  the  increased 
rent;  but  it  is  needless  to  answer  that  argument, for  be  would  be 
ciilitled  lo  an  injunction  or  an  interdict ;  and  there  is  a  compact 

Craviding  for  it.  He  is  to  be  allowed  tu  have  an  interdict,  as  if 
e  foresaw  cbaL  he  might  be  compelled  to  restrain  the  tenant  front 
continuing  the  breach  of  tbe  contract,  and  no  answer  could  be 
given  to  an  application  for  that  preventive  remedy,  by  asying,  I 
pay  the  pactional  rent.  Tbe  reply  to  that  wonld  be,  Yea,  you 
pay  the  pactional  rent,  but  not  fur  what  you  are  now  doing,  or  in 
the  course  of  doing, — namely,  tfae  second  breach ;  but  in  respect 
ofthe  first  breach  of  tbe  conlmct — that  breach  extending  the 
penalty  through  the  whole  teem  ; — I  consider  that  is  no  sulnton- 
tial  answer  lo  the  construction  adopted  uiianimousty  by  the  Court 
below,  and  for  that  reason,  I  did  not  call  upon  tbe  counsel  for 
the  respondent  to  argue  it ;  and  all  that  remains  is,  to  consider 
the  other  point,  which  goes  to  a  considerable  portion  of  the  sum 
in  iguestion,  and  that,  ns  1  said  before,  resolves  itself  into  two 
questions:  FirU,  whether,  from  the  nature  of  the  lease,  any 
rent  comes  within  the  description  of  executry  ?  and  Kcandli/,  if 
it  does,  wlietfaer  what  has  taken  place  in  tbe  proceedings  in  tbe 
cause  does  not  entitle  the  present  respondent  to  hold  tfae  judg- 
ment for  that,  as  well  as  the  remainder  ?  and  upon  that  point,  I 
move  your  Lordships  that  tbe  farther  consideration  of  tiiis  case 
be  postponed  to  Monday  next. 

[Wi  July  1854.1 
Lord  nancellor. — My  Lords,  in  the  two  cases  of  Foibci  e. 
Livingstone,  and  Lawson  v.  Ogiivy,  in  both  of  wbtch  I  staled 
to  your  Lordahip*  at  lbs  time,  that  I  bad  veiy  little  doubt  what- 
ever as  to  tbe  jiidgmenta  to  be  given.  I  have  looked  again  into 
the  easea,  and  into  my  note*,  and  into  aome  aulboritiea  to  which 
I  then  referred,  and  the  opinion  I  then  beld  is  confirmed.  I  havs 
now,  therefore,  humbly  to  move  your  Lordships,  in  both  cases, 
that  the  interlocutora  appealed  from  be  affirmed,  but  they  are 
neither  of  them  cases  requiring  costs  to  be  given ; — one  was  * 
case  of  very  considerable  doubt  and  dificnicy,  and  whlcb  might 
very  well  admit  of  tbe  question  being  broi^ht  here. 
Interlocutor  nfBnned. 

First  Division — Lord  Newton,  Ordinary. — tict.  John  Hope, 
Hamilton  Pyper.  —  vfb.  Hugh  Brace.— Moncrleif.  Webater 
and  Thomson,  Appellant's Soliciton. — SpottuwoodeSt  Robert- 
son, Reapondenta'  Solicitora. 


8lh  July  1834. 

No,  as. — ^William  Fdrses,  AppeRant,v. Sonm  Iav- 
INOSTOK,  Respondent. 

Proceas— Com  peteney —  S  um  m  ons —  Conclusionaof—  Record— 
Opening  up  <M — A  jivrner  katitu-brBveht  an  action,  concluding 
Jor  iKe  vhoU  coal  in  rerfain  landt;  amt  Aarin^in  *u  eoniaeen- 
itnee  rfrportnl  [fan/iaw.  and  om^  claimed  Ike  ha^ —  Held, 
(affirwnng  the  fudtmenuif  lite  Omrt  behrj  I.  TkiU  an  itUerlo- 
Cuiar  in  ItTnii  a/Ihe  comleKeadence  wot  tncsai^cBl,  being  v»- 
awrrantni  by  the  nimiHotu.~II.  That  Ikt  recaH,  ojier  it  tnu 
elottd,  ctidd  nM  be  i^xntd  up  le  reeiiiie  n  nta  ualtment  ttgard- 
ing  Ihe  valuatton  of  part  afUu  property  in  diiptUe. 

In  1S14,  the  if^ellant  raised  a  lammoni  of  declara- 
tor against  the  respondent,  seLting  forth.  That  he  waa 
heritable  proprietor  ofthe  estate  and  barony  of  Almond 
or  MaiDing;  That  the  former  proprieturs  granted  feu 
rights  of  various  parts,  and  in  particular,  the  lands  of 
Manuelrig,  with  their  pettinenis,  arid  proportion  of 
the  muir  of  Moiraronside,  excepting  always  to  "  their 
heirs  and  siicc<.>!<Bors,  sitpcriorit  of  the  said  lands,  tbe 
pririlege  and  liberty  of  digging  nnd  winning  coal  and 
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coftl-heogha  in  any  part"  of  the  Bame:  That  the  de- 
fender (respondent)  held  part  of  aaid  lands,  and  not- 
withstanding the  above  reservation,  worked  coal  with- 
ont  the  parsaer's  Cappellant's)  consent,  and  had  re- 
futed to  desist.  The  sammons  concluded,  that  the 
defender  should  exhibit  his  titles,  and  that  it  shoold 
be  fonnd  and  declared  that  Mannelrig'  included  the 
lands  of  Bnrnaide,  with  the  pendicle  catli-d  Tappack 
or  SappDclutance,  Greenwells,  Hirst,  Glenend  and 
Glenhead :  That  the  pursaer,  and  his  heirs  and  suc- 
cessor*, had  the  only  good  and  Dndonbted  right  to 
the  whole  coal  in  the  «aid  lands,  and  to  dig  and  carry 
away  the  same;  and  that  the  defender  had  no  right 
thereto,  and  should  instantly  cease,  not  only  from 
workingit  in  any  wav)  but  should  exhibit  a  correct 
account  of  the  qnaotitieg  disposed  of  by  faim  and  his 
predecessors,  &c.,  and  make  payment  thereof  to  the 
pursuer,  and  of  £10,000  as  the  value  of  the  coal  al- 
ready raised,  and  of  £60  per  week  till  the  workings 
ahonld  be  stopped.  The  defender  admitted  the  ra- 
atriction  gnoad  the  lands  of  Mannelrig  aliat  Haining, 
which  he  held  of  the  pursuer.  But  he  denied  that 
the  landu  libelled  on  formed  any  part  of  the  barony 
of  Manuel ;  and  maintained  that  they  were  held  of 
Beparat«  superiors,  and  without  any  reservation  u  to 
the  coal.  Thereafter,  the  dofender  raised  a  counter 
action  of  declarator  and  damages  against  the  pursuer, 
to  hare  it  declared  that  the  estate  of  ParknsU  had 
been  possessed  by  the  defender  and  his  ancestors  as 
a  unum  quid  for  npirards  of  one  hundred  years,  in  vir- 
tue of  a  disjunction  from  Haining,  contained  iu  a 
Crown  charter,  and  also  a  decree  of  division  and  ex- 
cambion  in  1778 ;  That  the  pursuer  should  be  ordain- 
ed to  desist  from  troubling  the  defender  in  working 
his  coal,  and  to  pay  £20,000  for  molesting  and  pre- 
venting the  defender  from  letting  his  colliery. 

These  actions  having  been  conjoined,  the  pursuer 
averred  in  hit  condescendence.  That  there  were  two 
portions  of  land  called  Mannelrig — one  lying  in  the 
iMrony  of  Haining,  and  the  other  in  that  of  Mannel- 
fotrlis :  That  etch  of  these  was  a  fonf-merk  land  of 
equal  extent,  and  lying  runrig,  and  had  an  equal  por- 
tion of  the  muir  allotted  to  it;  and  therefore,  that  the 
pursuer,  under  the  reservation  auoad  the  lands  of 
Haining,  was  entitled  to  one-halt  of  the  coal,  with- 
out distinguishing  it  from  the  moiety  of  Manucifowlit. 
The  defender  denied  the  pursuer's  allegations,  and 
maintained.  That  he  was  not  entitled  to  judgment,  in 
respect  that  he  had  departed  from  the  conclusions  of 
his  summons,  in  which  he  laid  claim  to  the  whole  coal ; 
whereas  in  his  condescendence,  be  had  only  demanded 
the  half,  and  had  averred  two  tiew  facts,  viz.  1.  That 
the  lands  lay  runrig — a  circumstance  alleged  to  be 
proved  by  a  decree-arbitral  in  1711  ;  and,  2.  That 
they  were  of  equal  extent.  The  Manuelrig  in  Manuel- 
fowlis,was  raMd  in  the  cess  books  at  £259,  5.  6.  The 
parsuer,  after  the  record  was  vlused,  wished  to  correct 
this  valuation  by  a  minute,  and  to  make  it  £54,  18.  9. 

Lord  Mackenzie  pronoanced  this  interlecator,  12tb 
November  1831; 

"  Having  comidered  the  eh>ied  record,  the  revlicd  cases  for 
tb«  parties,  minnte  for  Mr  Forbeii,  and  nbole  prDceax,  Find* 
DO  1^1  ground  itUed  on  vhlcb  the  pursuer,  Mr  Forbes,  ran 
be  sllowed  (o  alter  the  record  without  tfae  conieaE  of  the  olber 


party  i  Finds  that  the  lands,  to  the  coal  of  whicb  the  preiient 
conjoined  BCtioni  relsle,  form  psit  of  the  lands  of  Honuelr^  s 
Finds  that  tbe  lands  of  Manuelrig  conuit  of  two  portions,  rix. 
Manuelrig  being  part  of  tbe  bsrotiy  of  ManuelfowliB,  and  Ma- 
nuelrig being  part  of  [be  bHrony  of  Huining;  Finds  thiit  the 
pursuer  bas  right,  under  the  reservation  libelled  on  bf  faim,  to  the 
coil  of  the  latter  portion*  of  land* ;  and  that  be  bas  not  right  la 
the  coal  of  the  former  portion,  •rhich  belong*  to  tbe  defender  i 
Finds  ^at  the  portion*  appear  to  hare  been  posaested  in  run- 
rig; and,  Bt.atif  rate,  have  been  so  intermingled  ifaat  it  is  not 
poiiible  now  to  determine  the  boundsriei  of  tbem  i  TberefoT* 
finds,  that  tbe  coal  under  the  whole  land*  of  Manuelrig  muat 
be  held  to  belong  to  the  punner,  (under  the  aaid  reservation) 
and  to  the  defender  in  eommon  property,  each  baring  a  share 
proportionate  to  the  extent  of  the  landi  to  tbe  coal,  of  which, 
if  the  boundaries  were  known,  each  would  have  right:  Finda, 
in  defeet  of  evidence  to  the  contrary,  the  extent  of  these  lands 
must  be  held  to  have  been  eqiwl ;  and  finds  no  evidence  sufficient 
to  show  the  contrary  ;  but  Ihst,  in  all  tbe  rircumitaticcs  of  the 
case,  it  appears  most  likely  that  the  two  portion*  were  of  equal 
extent:  Therefore  finds,  that  the  coal  of  the  Isnd*  libelled  be- 
longs, to  the  extent  of  one-half,  in  eosiman  property  to  the  uid 
pursuer ;  and  prohibits  and  interdicts  the  said  dcfeuder  Iroia 
working  it  in  future  without  his  eonsenl :  Finds  the  defender 
liable  to  account  to  the  pursuer  for  one-half  of  the  clear  profiC 
drawn  by  him  for  working  (be  saoie,  since  tbe  raising  of  this 
action  by  the  said  pursuer,  and  deeerru  accordingly  :  Finds  no 
expenses  hitherto  incurred  due  to  either  party. 

"  Note. —  The  Lord  Ordinary  cannot  consider  the  adnaisaion  aS 
to  ralued  rent,  however  it  happened  to  be  made  part  of  (be  record, 
■•anywise  eoncluiive.  Hethinksit  was  the  duty  of  the  defender. 
as  vassal,  to  preserve  good  evidence  of  the  eirent  of  bis  feu,  anil 
to  produce  it  if  be  has  it,  aod  that  his  failure  in  that  duly  inaksa 
the  case  very  un&vounble.  Tbe  Lard  Ordinary  does  not  sea 
any  want  of  form  in  the  libel  to  afiord  room  for  (he  above  Bod- 
ings." 

Both  parties  reclaimed, — thedefender  on  the  merits, 
and  the  pursuer  in  so  far  as  he  has  not  been  allowed 
to  alter  tbe  record.  The  Court,  on  16th  Fehroary 
1832,  refused  Mr  Forbes's  note ;  and 
"  Quoad  ultra.  In  respect  that  there  does  not  appear  sufficient 
evidence  to  wamnt  tbe  finding!  of  the  interlocutor,  and  that 
the  said  findings  are  not  applicable  to  the  conclusions  of  tbe 
sammonse*  in  tbe  conjoined  actions,  Recal  the  said  interlocutor, 
and  remit  to  the  Lord  Ordinary  to  proceed  in  such  manner  as 
to  his  Lordship  shall  seem  fiL" 

Mr  Forbes  appealed)  pleading — f.  The  ground,  in 
point  of  form,  stated  by  the  Court  of  Session  for  altering 
the  interlocutor  of  the  Lord  Ordinary,  vJe.  that  "  tbe 
findings  are  not  applicable  to  the  conclusions  of  the 
summons  in  the  conjoined  actions,"  is  unfounded,  aod 
proceeds  upon  a  mistake  in  regard  to  tbe  nature  of  th« 
runrigg  property,  beneath  which  the  coal  in  question 
if  situated. — II.  The  finding  in  the  interlocutor  of  tbe 
Court  of  Session,  that  there  does  not  appear  sufficient 
evidence  tu  warrant  the  findings  of  the  Lord  Ordi* 
nary's  interlocutor,  is,  with  great  submission,  unfoun- 
ded.— in.  The  existence  of  extensive  traeta  of  land 
lying  runrig  in  Scotland  is  well  known  to  every  per> 
son  acquainted  either  with  the  agriculture,  antiquities, 
or  law  oF  that  country.  The  Legislature  itself  hoe  given 
the  clearest  instance  of  the  extent  to  which  this  singu- 
lar and  anomalous  state  of  property  extends,  by  having 
passed  A  special  Statute  for  the  division  of  runrig 
lands.  A  separate  process  for  puoh  a  dirisioit  under 
the  Statute  lurms  a  well-known  and  established  pro- 
ceeding before  the  Coart  of  Session. — IV.  But  what 
is  tbe  result  at  which  tbe  Court  of  Session  hare  ar- 
rived 7  They  hare  held  in  these  mutual  actions,  in 
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vhioh  the  respondent  ii  k  pursuer  at  well  at  a  defen* 
der,  that  he  i«  entitled  to  a  judgraeal,  which  gubatan- 
tiatlf  amoDnta  to  a  decree  aostaining  all  the  concla- 
aions  of  his  action,  when  he  has  not  prodaced  a  ainfcle 
decument  or  piece  of  eridence  tending  to  tapport  it. 
—V.  The  appellant  appeala  from  the  interlocator  of 
the  Lord  Ordinarjr  and  of  the  Conrt  of  Session,  in  so 
ht  ^s  tfaeyrefnse  to  allow  the  record  to  be  opened  np, 
in  90  ftir  as  the  admission  concerning  the  valaatioa  of 
the  Manuelrig  in  Manuelfowlis  ia  concerned.  The 
circom* lances  of  that  error  are  stated  in  the  rainato 
lodged  for  the  appellant.  It  is  clear  that  the  appel- 
lant was  milled  by  the  respondent  in  making  that 
statement ;  and  as  the  error  was  disGorered  in  conie- 
qnence  of  the  searches  made  by  the  appellant  to  meet 
a  prodnotion  of  the  respondent,  lodged  in  process 
after  tha  record  was  closed,  the  alteration  of  the  re- 
cord ahould  have  been  allowed. 

Answered — I.  The  lands  of  Bamiide,  &c  being 
the  property  of  Mr  Livingston,  and  he  having  confes- 
sedly been  for  some  time  previous  to  the  date  of  Mr 
Forbes'e  action  against  him,  in  the  full  possession  and 
enjoyment  of  the  coal  under  these  lands,  or  working 
the  same,  it  ii  incumbent  on  the  appellant,  who  claims 
that  coal  as  pertaining  to  the  lands  of  Mannelrig,  in 
the  barony  or  Haining,  holden  of  him  nnder  a  reser- 
ved right  of  coal,  and  who  seeks  to  stop  the  defender's 
operations,  and  to  invert  the  possession,  to  instruct 
that  the  landtofBamsida,  &c.>  luidor  which  the  coal 


is  Bttnated,  are  tmly  parts  of  these  very  lands  of  Man- 
nelrig,  in  the  barony  of  Haining,  ho  holden  of  him, 
the  appellant,  as  alleged  in  this  snmmons. — 11.  The 
appellant  has  not  instructed  the  allegations  set  forth 
in  the  sammoni,  and  from  which  the  conclusions  of  the 
summons  are  deduced. — III.  The  appellant  has  not 
instructed  the  new  allegations  or  new  assnmption  of 
facts  on  which  he  latterly  took  his  stand.  The  new 
all«^tions  are,  that  the  two  Manuelrigs,  vis.  the  Man- 
uelrig  in  the  barony  of  Haining,  holaen  of  the  appel- 
lant, and  the  Manuelrig  in  the  barony  of  Manuelfowlis, 
holden  not  of  the  appellant,  are  rnnrig  lands,  and  are 
of  equal  extent. — IV.  Even  if  there  had  been  evidence 
to  instruct  that  the  two  Manuelrigs  were  rnnrig,  and 
were  of  equal  extent,  the  appellant  wonld  not,  npon 
that  state  of  the  facts,  be  entitled  to  any  judgment 
under  his  present  snmmons.  That  is  not  the  state  of 
the  facts  set  forth  in  his  snmmons,  or  from  which  tha 
conclusions  of  the  summons  are  deduced.  The  sum- 
mons is  conitrneted  entirely  on  the  principle  of  sole 
and  exclusive  ownership. — V,  The  alteration  proposed 
to  be  made  on  the  closed  record  is  nnneoessary  and 
irrelevant,  as  it  bears  solely  on  a  itate  of  facts  to  which 
the  summons  is  irrelevant. 
Judgment  affirmed. 

Second  Division. — ^ct.  James  Ee^.  A.  Alison.— jflt.  J. 
Campbell, Duncaii  U'Neill — Spotttawoode  and Robertton,  Ap- 
pellant'* Solidcocs.— Ricbardion  and  Cannell,  Respondeat's 


ERRATUM. 


In  Forbes's  Tmsteet,  p.  141-3,  anbstttnte  the  following  interlocntor : — 

"  The  Lords  having  rasamed  conitderatian  of  tbia  ledaiming  note,  with  tbe  minntes  of  dehate  ss  fonnerly 
ordered,  and  othef  proceedings,  and  heard  coumel  thereon,  Allet  tlie  interlocutor  of  the  liord  Oidlnary,  and  remit 
to  tha  Lord  Ordinarr  officiating  on  tbe  billi  to  refnie  tbe  biU  of  swpeasion :  Find  the  4acgcn  entitled  to  «- 
foata,  sod  ranit  to  tbe  Lord  Oidioary  to  proceed  sccordingly,"  &c 


,,Goo<^le 


INDEX. 


ACCGPTEB— Sm  BiO. 
ACCESSION— See  TruM. 
ACCOMMODATION— See  SiO. 
ACCOUNTS— See  Sankrupl. 

ACCUMULATION— Sw /nMwri. 


u^quiemed  in  a  judgmeac  of  tbe  Sberiff  for  ■  year  and  alsll. 
reluiing  him  inteidict  igainat  road  [rniteea,  not  bcid  bured 
from  iniiiting  in  an  actioa  ofcjectioDiiDtnuion  and  damagef, 

•-  HonoIogaEioo — A   London  lamraacB 


Conpinyliiinng  employed  an  agenCin  E^burgli,  upon  ._  . 
mission  of  fire  par  cent. ;  and  tlie  agent  having  for  fourteen 
yeara  rendered  quarterly  accoanta  to  tbe  Company,  in  wbieh 
be  charged  tbe  commUalon  at  tbat  rata— Held,  that  he  waa 
not  entitled  to  go  back  on  theae  aeeounta  and  charge  a  higher 
commisdoD  than  fite  per  cenL  for  tbeae  yeara,  op  the  groand 
that  the  Company  paid  some  of  ttt  agent!  a  higher  rate,  p.  374. 

ACTS— See  Aoiutet. 

ADHERENCE— See  HtiJMnd  <m<f  Wift, 

ADJUDICATION— See  Pronii.  &»#Wra{i<»i. 

ADMIRALTY— See  iVowu. 

ADMISSIHILITY— See  Pr<w/ 

ADVOCATt-:— See  ,SfT«ie«™((i.a. 

ADVOCATION— See  PtvccM.  BOLCkn'mler.  Janaii^iatt. 

AFFIDAVIT— 8ee  a>7Mtniil{n>. 

AQENT— Privilege— An  agxnt  baring  lodged  a  pleading  In 
a  process,  coiitHining  a  passage  injurioua  to  one  of  the  partiea 
-Ohserved,  tbat  h  wai  a  gaod  defemn  for  the  agent  tbat  tin 
paper  wu  drawn  by  counsel,  p.  05. 

AGENT  AND  CLIE.NT— Confidence— Fund— Title- 
Liability — I.  CoDTcnationa  with  •  law  agent  are  not  pro- 
tected by  confidence,  where  the  isioe  reUtei  to  a  frand  al- 
leged to  have  been  deviaed  between  clients.  2.  A  younger 
brother  having  been  allowed  for  a  great  many  yean  to  [loaaeaa 
a  property  (which  had  belonged  to  bis  father)  ai  proprietor ; 
and  thereafter  the  elder  brother  having  cooie  forward  and 
claimed  it  as  his  father's  heir,  in  order  to  defeat  the  crediton 
of  the  younger  brother— Held  that  the  elder  brother  ia  liable 
for  tbe  debts  to  the  extent  of  the  property,  on  tbe  groand  of 
frand,  althotigh  the  only  title  stood  in  bii  penon,  p.  M. 

Buspeniioii— Proceaa,  p,  278. 

SeePrincipaJanif'tgnU.  JVo- 

AGREEMENT-  Contract-  ConKnicdDn—  Claoie— A 
party  bavii^  entered  into  a  contract  to  drain  a  coninonty, 
condition  of  receiring  a  certain  sum  of  money,  and  havi 
right  lo  work  and  sell  the  marl  in  the  lands — CircamalanL„ 
in  which  held,  tllat  he  had  no  right  to  work  the  mart  a  nnm> 
ber  of  ynrs  after  the  expiry  of  the  period  at  which  he  waa 
taken  bound  to  have  the  drainage  compleleit,  p.  360. 

Eyidence—Compensatioii  — Process— A 

party  havii^,  in  several  letters,  propoicd  a  mode  of  aettling  a 
claim  against  him  to  a  Company,  by  compensating  it  with 
part  of  a  larger  ram  dne  by  the  Company  lo  a  debtor  of  hia, 


d  having 


on  ID  innuance  poUe;,  of  which  he  bad  the  rattody ;  and  np 
■ettlement  having  taken  place;  and  the  party  having  auigned 
the  policy  in  ■eemity  of  another  debt— Circumstance)  in 
which  held,  I.  That  there  wt>  im  eridence  of  an  agrecmmt 
to  aattla  In  tadi  a  Banner,  a.  Soeh  an  agreeaieM  not  being 
fimoded  on  in  the  pleat  an  record,  caae  remitted  for  hitbef 
bearing  on  the  pleaa  stated  on  teeocd  ^ainat  tba  asd[[ni«s. 

AGREEMENT- See  BaiJtn^t. 

ALIEN— Teroe—Bri^h  Colonies— A  party  baThvbecsi  bora 
in  SoiAh  Carolina,  North  AMeria^  in  1778,  and  nairieil  u 
a  Seotmian  in  1797,  when  ahe  waa  a  mfaar;  and  baring 
(daimed  Ceree  of  ber  bnaband's  Scotch  estate — Held  that  ^ 
waa  not  an  alien,  in  respect  that  the  colonies  at  the  tiaie  of 
her  birth  were  wilUn  the  dominion  of  the  Crown  of  Great 
Britain,  p.  194. 

ALIMENT- Donatio*— QreoiMtaBcetiiiwUtAbeM,  tbatno 

for  board,  i 

minor,  without  property  or  curatora,  p.  210. 

■ — • Liberation — Liability  of  Magiatrate*  aomuwi 

—Tbe  Magistrates  of  a  burgh,  on  the  cntific»te  of  tbrir 
jnlor,  that  the  aliment  which  had  been  lodged  for  the  lap- 
port  of  a  debtor  waa  eihauated,  baring  anticipated  tbe  debtor^ 
liberation  by  a  few  hours — Held  that  the  Magiatrate*  wet* 
liable  fiu)  raagistraEea  for  tbe  debt  far  which  the  prinoner 
wai  Incarcerated,  reserving  to  them  any  claima  of  relief  wbicfa 
tbty  mlRht  have  against  tbe  jailor,  p.  £1. 

See  Huiiojia  and  W'^e.  Tartni  oM  CkUd,  Pn. 

APPEAL— See  OailMii.  Pncta. 

APPROBATE —Reprobate— Legitimate  —  megitimate  — 
Having  Ind  an  illegiiinMta  cUU,  and  frarted  her  ■  bond  for 
£X0  on  her  marriage,  and  £50  while  ahe  mnainad  na- 
marrled,  after  bis  death ;  and  having  thereafter  married  ber 
molber,  and  executed,  fnJn-c'iii,  ade^  of  settlement,  wbeteby 
be  conveyed  to  said  daughter  various  spedfie  artide*  of  far* 

niture,  over  and  above  any  alluvrances  made  or  to  be  made 

Held  that  sfae  could  not  take  ber  proviaiont  as  a  l^dmale 
child,  and  also  claim  the  £500,  or  Interest  thereof,  as  an  an- 
nuity granted  to  her  as  an  illegitimate  child ;  and  that  tbe  (nar- 
riage  with  her  mother  must  be  considered  as  a  revoa 
of  the  deed  granted  in  her  favour  when  sbe  was  illecitiD 
p.  148. 

ARBITRATION— See  Submiuien. 

ARREARS— Ste Landii^  and  Tnanl. 

ARRESTMENT— See  ilf^tma.  ZaiuUmf  out  Tflsaat. 

ASSAULT — Dsmages — An  attault  baring  been  comBiitled 
by  tbruiting  s  person  out  of  a  room — Circumstaneea  in  which 
held  to  be  for  the  jury  to  determine,  whether  the  verbal  pro- 
vocation justified  the  assault, — and  found  Inr  tin  iDTT  that  it 
didso,p.aOt. 

Damsge^HeH  tbat  spitting  In  a  person's  ftc« 

is  an  sssuatt,  and  entitles  him  to  damages, — which,  in  tbe  dr. 
cumstances,  the  jury  assessed  at  f  40,  p.  503. 

A8SIGNBJB— Liability— Count  and  Reckoning— A  com- 
pany baring,  in  Mllsbction  of  ceitain  claima  due  to  the  da- 


yGooi^le 


fwdar,  udgocd'  Ut  Un  oaitalii  «o»pandeklti  Mid  th«k»- 
ifnuhHi  Wvi^g  baes  t^kHi  in  *■■■•  of ■  tutd  nr^,  f<or  beboof 
ofthedcfonder,  inreapcet  bawM  dim  an  nnnwebtiyed  buik- 


rapt— Hald  that  tlw  defender 


1  to  hoU  jnal  couot 
aid  rackooing  sf  aiuu  intniailued  willi  b;  bUn,  and  to  ex- 
hibit and  Draduae  a  JnUalale  of  Ma  inlrowbiilniw,  p.  48. 

ASSIGNATION— See  fiO. 

ATTORNEY  LICENSE— Law  Agent— A  paitf  ii  not  en- 
titled  to  gIbb  or  taka  ercdit  on  acDoant  eidier  of  trooble' 
Of  diaboisetneitta,  toaamd  by  bin  ai  agent  before  a  Court, 
eitfaer  la  bia  own  aaaie  or  tlut  of  •  liceDied  iffcnt,  wbila  be 
himself  had  no  lioanaa  M  aectificale  ■>  ageatt  B>  43fl. 

AUDrrOR  OF  COUBT— See  Pne—. 

AUGMENTATION— See  JV^Jt. 

AWARD— SM/a«<Mal.&6aiJUMa. 
B 

BANK— See  IiUrrrM.  PartiierAlp. 

BANKRUPT— Aecounta,  leema  or— Onni  Profnndl— Deb- 
tor and  Creditor — A  pvlj  having  been  BeguettraUd.aad  bar- 
ing twice  uniifccea«ful1]F  attempted  to  obtHiD  iin  appronil  of 
compoaition — Held,  at  the  diitance  of  twenty  jeara,  I.  That 
be  was  not  entitled  to  throw  on  a  creditor  who  had  lodged  a 
claim  and  afiidaTtt  with  the  trustpe,  which  had  not  been  ob- 
jected to,  but  set  forth  ai  correct  in  the  petition  for  approval, 
the  enuj  of  proving  the  itemi  of  the  account  to  be  correct-  2. 
That  the  presuniption  of  law  was,  that  the  account  was  cor- 
rect, and  tbat  the  ohhi  of  atating  specific  ohjeclions  to  it  lay 
W  the  debtor,  p.  372. 

, -  Act  1621,  c.  18— The  Lord  Ordinary  re- 
fused to  reduce  the  renunciation  oF  a  current  lease,  although 
DO  consideration  or  price  was  alleged  to  have  been  given  fur  it. — 
it  being  averred  tbat  tbeleaae  was  not  a  valuable  sntiject,  p.  23D. 

. —   Compotitlon—A  composition    having  been 

BKrced  to.  on  condition  of  every  creditor  whose  debt  etceeded 
£20  acceding  Trithin  a  month  ;  and  this  not  having  been  done 
— Held  that  the  conipo«iCion-eoDtract  WBs  not  binding;  and 
tbat  a  bond  granted  for  full  payment  was  valid,  p.  153. 

, Composition,  Approval  of — Disc  barge— After 

a  petition  for  approval  of  composition  and  dtscfaarge  bad  been 
presented,  and  otjections  stated,  in  respect  of  want  of  number 
and  value — Held  competent  to  obviate  these  by  new  oaths  of 
ventj  and  the  concurrence  oF  nddiiiona]  creditors,  p.  336. 

Com  position- Contract  —  Agreement  —  Cir- 
cumstances in  which  two  companies  having  agreed  to  com- 
promise their  claims  against  each  other  for  a  certain  sum,  and 
ttaereafter  settled  with  their  respective  creditors — Held  tbat 
tbe  oompromise  included  a  special  claim  of  relief,  competent  to 
the  one  company  against  the  other,  oF  a  debt  due  to  a  third 
party,  p.  291. 

— CompoaUlon. Contract — Pactum    Illicituni^ 

Held  tbat  it  is  not  illegal,  in  accepting  a  composition  on 
Tarions  bills,  to  stipulate  a  reservation  oF  the  liability  of  the 
cautioner  in  a  suspension  of  a  eharge  on  one  of  them  ;  and  that 
the  cotuent  of  the  cautioner  not  having  been  procured  to  this 
_  arrangement  by  the  debtor,  as  agreed  on,  the  cr^itor  is  not 
bound  by  the  connxiB it! On-cnn tract,  p.  120. 

Compoiitioti — Discharge — Cirenm stance*  In 

which  tbe  Court  rcFuaed,  Aoe  ilalu,  a  petition  by  a  bankrupt 
for  approval  of  compoaition  and  discharge,  p,  500. 

_ ,    Dividend- Statute,540eaTII.c.  137,feels. 

S2  and  4S — A  creditor  having  neglected  to  lodge  his  claim  and 
grounds  of  debt  with  the  trflatee  prior  to  the  ten  month;  pre- 
acribed  by  tbe  Statute,  and  after  the  first  scheme  had  been 
made  up — Held  not  entitled  to  be  ranked  upon  the  first  divi- 
dend, p.  107. 

I  Preference — A  company  bsring  discounted 

certun  bills  with  bankers,  within  sixty  days  of  Mokruptcy, — 
and  having  lodged  the  proceeds  in  (heir  account- current, — and 
having  passed  cheques  on  this  deposit,  and  paid  a  second  in- 
stalment of  a  bond  due  to  the  bankers;  and  the  Court  of  Sea, 
aion  having  held  the  payment  legal — Caie  remitted  to  have  an 
issue  tried.  Whether  the  payment  was  made  in  the  otdinary 
course  of  trade  i  and  whether  tbe  bankers  were  aware  of  tbe 
company's  bniikrnptcy?  p.  153. 


BANKRUPT— Process  _ 

tioD — Dividend — Composition — A  trustee  on  a  sequestrated 
estate  being  drawer  of  a  bill,  of  which  tbe  bankrupts  were  ae. 
cepters;  and  having  ranked  the  indoisee  for  a  dividend  on 
their  estates;  and  having  afterirsrds  paid  said  bill  by  drafts, 
aod  tendered  the  balance,  interest  and  expenses,  on  receiving 
ap  said  bill,  which  was  refused  ;  and  the  trustee  hitving  there- 
after become  bankrupt,  and  been  discharged ;  and  an  actioD 
having  been  raised  ou  said  bill  for  said  dividend — Held,  I. 
That  said  bill  must  be  produced.  2.  Tbat  the  pursuer.  In  tbe 
circumstances,  had  no  claim  against  the  trustee  fiu  trustee,' 
nor  against  the  cautionera,  for  the  said  dividend.  3.  That 
the  trustee  was  not  liable  for  any  claims  beyond  the  amount 
of  tbe  composition  on  his  own  debts,  at  the  date  of  his  seques- 
tntioQ.  4.  State  of  alleged  intromissions  by  the  cButiuoers 
ordered,  p.  ISO. 

— Sequestration — ^ Circumstances  in  which  a  cre- 
ditor on  B  sequestrated  estate  having  brought  an  action  of  re- 
duction of  tbe  discharge  of  the  trustee  and  commissioner*, 
fourieen  years  after  it  had  been  pronounced,  and  oF  a  renun-' 
dalion  which  had  been  granted  two  years  previooaly,  oF  a  leaso 

EioKsensed  by  the  bankrupt  under  one  of  tbe  commissioner^^ 
leld  that  general  allegations  of  irregularity  in  the  proceed- 
ings in  the  aequestralion,  and  of  fraud  and  colluiion  in  re- 
nouncing the  lease,  tvers  imt  relevant  to  infer  reduction  of  tha 
decree  of  discharge  and  deed  of  renunciation,  p.  472. 

Sequestration — Circumstances  in  which  the 

Court  discharged  a  trustee  on  a  bankrupt  estate,  although 
there  had  been  irregularities  in  tbe  proceedings  under  tbe  se-' 
quciitration,  p.  833. 

Sequestration — Circumstances  in  which  re- 
called, p.  2oa 

: Sequestration  —  Adjudication — Opinioo  ex- 
pressed, that  special  adjudication  may  be  granted  on  the  peti- 
tion of  tbe  trustee  on  a  sequestrated  estate,  without  charging 
the  heir  of  tbe  deceased  bankrupt  to  enter,  p.  234. 

Sequestration — Advocate— Fraud  on  Law-^ 

An  advocate  having,  when  notoriously  insolvent,  purchased  ■ 
few  shares  in  an  insurance  company,  and  also  in  a  gas  coiu- 
pany,  wbirh  had  ceased  woikiHg  a  short  time  beFure  he  applied 
fur  uiid  obtained  sequestration  under  the  Bankrupt  Statute, — 
tlic  Court  hebl  nich  a  transaction  to  be  a  fraud  on  the  law, 
and  recalled  tbe  sequestration,  p.  167. 

Sequestration — Competition  for  Tnisteesbip 

— Vote — Affidavit — Circamscances  in  which  the  foUowiog 
objections  to  voles,  in  tbe  election  of  ■  trustee  «h  a  aequca. 
trated  estate,  were  repelled — I.  Tbat  tbe  affidavit  wm  hjrpo- 
tbf  tical,  and  bore  that  tbe  debt  waa  owing  on  the  pmniies  as- 
sumed and  founded  an  in  a  depending  action  at  cotint  and 
redfoaiBg,  reaerving  to  the  claimant  to  angment  Of  mtrict  th« 
claim  tbereafler.  2.  Tbat  ths  sMte  referred  to  in  the  aSdarit 
did  not  bring  out  the  share  bc^eaging  to  the  daimaat,  of  tha 
aggregate  amouiit  of  the  state  (attbough  said  share  waa  ape> 
oiBed  in  the  afidavit).  3.  Tbat  tbe  doeumwitsTaunded  «a 
were  contradictory,  of  the  claimst  which  were  nade  op  on  lan- 
dom  assumptions,  and  were  not  well  foiwded  (Ibb  b^g 
iMtter  of  Moment  and  dlapute).  4.  That  certain  aecurilies, 
had  not  been  deducted  (tbcse  HOuritiec  beii^  worth  notblBg). 
JL  That  the  interest  of  the  daimant*  waa  adverse  to  that  of 
the  other  creditota,  6.  Tbat  an  aBdarit  waa  not  signed  bj 
the  elumant,  but  simply  bore  that  she  could  not  write. ..  7. 
That  one  of  the  claimsstts  was  a  nwrried  woman,  and  tbe  debt 
belonged  to  her  busbandjiHv  nartti  (tlie  husband  having  been 
transported).  8.  That  the  ctwmants  claimed  in  varioua  cha- 
racters,  without  distinguishing  the  precise  loms  due  to  them 
in  each  chaiaeter,  p.  2SS.    Affirmed  on  appeal,  p.  lOB. 

SequeslTBtion — Composition,  Offer  of— No- 
tice of^NoticB  having  been  given  in  the  Gazette,  of  a  meet- 
ing to  decide  npon  an  offer  of  composrtton,  only  four  days 
previous  to  the  holding  of  smd  meeting,  tbe  Conrt  refused  to 
write  upon  a  petition  for  approval  of  compodtion,  in  respect 
the  terms  of  tbe  Statute  had  not  been  complied  with,  p.  183. 

.-  Sequestration — Discharge— Opinion  express- 
ed, that  a  trustee  in  a  sequestration  is  bound  to  make  the  con- 


!t  to  the  buikrupt'i  diKhtrge  patent  to  Ibe  crediton, 
p.  436. 
BANKRUPT— Sequeitntion—PoindiiiK—I.  Bill  of  iiiipen- 
Bion  and  interdict  ngainit  a  poinding,  on  tbe  allegation,  inltr 
alia,  (hat  the  poinded  goodi  belonged  Co  the  anapender't  son, 
Tefuied,  as  presented  niibout  any  legal  title.  2.  Queation 
nuied,  whether  goodi  acqoired  bjr  a  bankrupt  during  tbe  de- 
pendence of  the  lequeatration  mif  be  poinded  bj  a  creditor 
ranked  in  tbe  aeqneatration,  p.  301. 

Sequeilration — Poinding — A  creditor  of  tbe 

tenant  of  a  fura,  on  a  lease  eictuding  awignee*  and  lub-te- 
nanti,  hlTing,  two  fears  after  tbe  tenaal  had  been  Eequea- 
traced,  executed  a  poinding  of  crop  on  tbe  brm,  the  Conrt 
passed  a  bill  of  auspension  and  interdict,  without  caution,  at 
tbeln«tanceof  tbe  trustee,  wbo  alleged  he  bad  paid  tbe  rent 
of  ibat  Tear,  altbougb  it  w«t  averred  by  tbe  creditor  that  the 
sequestration  was  altogether  colliuive,  and  bid  been  abandon- 
ed, p.  332. 
I  Sequestration — Preference— Statute  1696,  c. 

S. — A  debtor  having,  with  the  aasistanee  of  bis  cautioner  in  a 
caab-credit,  sold  certain  sut^ecta  belonging  to  him,  within 
■ixty  dajn  of  hi«  bankniptcy  ;  and  the  -cautioner  having,  in  vir- 
tue of  an  order  from  the  debtor,  received  the  price  from  tbe 
purchaaer,  and  paid  it  to  the  bank,  in  extinction  of  the  lum 
dne  on  the  caah-credit — Held  that  the  cranaaction  is  struck  at 
b;  the  Act  1696,  c.  5,  in  so  far  aa  It  operates  as  a  relief  to  the 
cautioner,  p.  W9. 
— ■ Sequestration— Re veraionaiy  Interest — Trus- 
tee— An  individual  having  executed  a  conveyance  of  bis  pro. 
Eerty  Co  hit  brother,  under  certain  conditions,  failing  iian^  of 
is  own  body ;  and  having  cheteatler  ezeeuCed  a  truit-decd  for 
the  payment  of  bis  debts,  tbe  reversionary  intereat  to  be  paid 
to  bii  said  brother;  and  after  Che  Cruater'a  death,  the  brotber 
having  been  sequeitrated,  and  tbe  CrutCee  having  pelltioned 
m  the  Court  for  infeftraent  on  said  estate, — (heir  Lordships  re- 
fused the  prayer  of  the  petition  as  incompetent,  on  tbe  ground 
that  he  was  only  entitled  to  the  re  version  aiy  interest  which  was 
In  the  bankrupt. — Opinion  expreaaed,  that  aa  the  bankrupt  had 

JDrebased  a  few  Insurance  company  afaares,  merely  to  entitle 
im  to  sequestration,  that  such  sequestration  might  have  been 
recalled  aa  inapplicable,  p.  108. 

■ Sequestration — Trustee — I.  In  accepting  the 

resignation  of  a  tniatee,  it  b  competent,  at  the  nme  time, 
under  the  7ltt  section  of  the  Bankrupt  Statute,  to  remove 
substitute  trustees  who  have  not  been  confirmed,  and  to  apply 
totheCoort  for  aulboritytoelect  a  new  truateei  %  Qiiealion 
raited,  whether  such  an  application  be  competent,  pendingan 
appeal  at  the  instance  ofa  competitor  for  tbe.oScc  of  trus- 
tee ?  p.  48a 

— '■ SeqnettratiDii — Trustee — Commfssidn  —  Ex- 
penses— Circmnstances  in  which  a  trustee  on  a  bankrupt  estate 
waa  (on  the  teport  of  the  auditor)  allowed  only  5  pes  cent  of 
commitsion  on  hia  introihitaion*,  al^ougb  bia  trouble  was 
alleged  to  have  been  greater  tlisn  otilinaiy;  batal.be  had  of- 

'  fered  to  refer  the  amount  to  the  audits)',  he  (Vw^ound  en- 
titled to  expenses,  p.  86& 

.^ Sequestration— Trustee,  Copartnery  In  ofGce 

of— Title  to  Pursne— ^Commiaaioners,  Negligence  of— Cau- 
tioner,  Iiiberadon  of — Expenses'— Prior  to  tbe  elation  of  a 
tmsCee  on  (t  sequestrated  estate,  the  carididatet  baving  ex- 
changed lettere,  agreeing  to  abare  tbe  commitaion  ^ch  each 
other;  and  one  of  tbem  having  -obtained  himself  elected 
tfarongh  the  insCrumentali^  of  tbe  other,  wbo,  though  not  a 
creditor,  held  i  variety  of  maitdale*  from  ciedlto'n ;  and  hav- 
ing received  jC90  of  taid  eomnia^D  ;.and  the  tnlstee  having 
been  guilty  of  malversation  in  office,  and  tbe  commiasianera 
neglectful  of  comparing  and  examining  his  accounts,  in  terms 
bf  the  Bankrupt  Statute)  and  a  new  irutlee  having  been 
elected  ;  ^d  before  winding  up  the  estate,  having  aasigned  to 
certain  creditors -all  claims  againit  tbe  old  trustee,  be. — Held, 
h  That  the  assignees  bad  a  title  to  puriae.  2.  That  tbe  cau- 
ttODcr  was  relieved  from  his  obligation,  through  the  negligence 
of  tbe  commisaionert.  3.  Cireumttancet  lir  whjcb  found,  that 
the  snmmona  for  damages  a^nst  the  said  candidate,  on  the 
ground  of  being  ft  copartner  in  tbe  proGta  of  tbe  tiutteeship, 


wat  Irrelevantly  laid.  A.  That  copartnery  in  the  profit*  of  ■ 
trusteeship  was  a  pactum  iBieiltim,  and  that  the  said  candi- 
date was  not  liable  in  repetition  of  the  £90,  shared  as  com- 
mission, i.  That  though  tbe  condnct  of  the  party  who  ahared 
tbe  profits  of  the  commission  wat  reprehensible,  yet,  as  ba 
htd  been  successful  in  defending  himself  againit  an  irrelevant 
summoni,  be  wat  entitled  to  expenses,  subject  to  modification, 
p.  205. 
BANKRUPT- Tntttee— Pen— A  trate*  having,  nndet  U* 
general  adjudication,  entered  into  poeaeaslon  of  a  piece  of 
ground  in  which  be  was  not  Infefc,  and  over  which  the  bank- 
rupt had  granted  an  heritable  security  to  a  third  party;  and 
having  exposed  the  same  to  sale,  drawn  the  rents,  snd  paid  tbe 
feu-duties  till,  by  the  award  of  an  arbiter,  it  was  found  that 
said  aecurity  was  not  reducible — Held  that  the  trustee  had 
not  adopted  tbe  feu.  so  as  to  render  himself  or  the  creditors 
liable  for  tbe  casualties  aAd  prestations  exigible  under  tbefeia- 
coBCraet,  aa  sgainil  the  bankrupt,  p.  SOI. 


See  Pncttt. 


BARON  COURT— See  J),7iirHa. 

BASTARD— See  Fertat  and  diitd. 

BILL — Accommodation — Onerosity — Reference  to  Oath — A 
-party  having  drawn  an  accommodation  bill,  and  discounted  it, 
on  the  understanding  tbaC  the  proceeds  were  Co  be  spplied  for 
the  benefit  of  the  accepter ;  and  having  applied  tbem  for  his 
own  behoof,  and  that  of  the  accepter's  creditor,  and  on  oath 
admitted  that  no  value  wat  given  for  aaid  bill,  and  that  it  was 
not  accepted  per  procuration  of  Che  aecepCec'a  eteditor — Tb* 
Court  suspended  tbe  cbarge,  p.  13S. 

Cautioner— A  caDito'net  for  certain  CDtnposition  bills 

having,  in  security,  received  the  debtor's  gooda  tu  the  amount 
of  iC610,  6.  6. ;  and  having  given  a  charge  for  payment  on  one 
of  said  bills,  when  he  had  retired  others  by  anticipation,  and 
taken  credit  for  sums  not  then  paid  by  him — The  Court  ttn- 
pended  Checbarge,  p.  107.  * 

Onerosity — Negotiation — Reference  to  Oath — A  party 

having,  in  a  suspension,  referred  to  tbe  oath  of  Che  chsrgers, 
wbetber  they  were  onerous  honn  Jide  holders ;  and  having 
sworn  t^fflmativi ,-  and  the  suspenders  hsving  attempted  to  get 
at  the  contents  of  tbe  cbargen'  books,  by  the  oath  of  one  of 
tbem  who  did  not  keep  tbem ;  and  this  having  been  objected  tcs 
— the  Court,  1.  Sustained  tbe  objection,  and,  refuaing  any  far- 
ther examination  of  the  cbargera,  repelled  the  plea  of  non- 
oneroaity ;  and  2.  Remitted  to  pass  Che  bill  on  tbe  bead  of 
nndue  negotiation,  on  the  all^tion  that  the  bill  had  lain  over 
since  it  fell  due,  wichuuc  iutimation  of  dishonour,  p.  176. 

BILL  OF  EXCHANGE—  Accepter  — indoraer —A  party 
having  drawn  a  bill  at  three  months  for  value ;  and  having  in- 
dorsed to  a  third  party  ;  and  the  accepter  having  failed  to  pay 
[he  eontenta  when  It  became  due  j  and  a  friend  of  the  accep- 
ter's having  retired  it  by  granting  an  acceptance  at  six  month* 
to  tbe  indorsee  (which  was  duly  paid),  and  taken  an  assignation 
to  tbe  bill  and  diligence — Circumstancea  in  which  held  (af- 
firming tbe  judgment  of  Che  Court  below?,  that  tbe  party  who 
retired  tbe  bill  had  not  lost  bis  recourse  against  the  drawer  by 
mora  or  non-intimation,  And  had  not  come  into  the  ntuatios 
of  the  accepter;  and  that  tbe  doctrine  as  to  granting  time, 
which  regulate*  the  right  of  principal  and  cautioner  Id  a  bond, 
did  jiot  apply,  p,  507. 

. F  Asajgnacion  —  Cireumstincel  In 

which  held,  that  a  bill  drawn  by  a  pursuer  oa  a  defender,  dur- 
ing the  dependent  oT  an  appe^  to  the  House  of  Xiords,  snl 
protested  for  non-acceptance,  was  not  snfficient  to  entitle  tbe 
holder  to  be  sitted  ns  .a  pursuer  In  tbe  action,  and  to  have 
the  judgment  (whictrwas  favourable  to  the  drawer)  applied 
in  bis  (tbe  holder's)  name,  p.  305. . 

—Ctm  tion — Circum  staocaa  in  whhb 


a  snspentioa  of  a  charge  on*  bill  of  exchange, 

of  forgery,  and  the  signature,  to  .which  tbe  CoMtt  were 

'   '       a  forged,  was  passed  only  on  caution,  y.  " 


Erasure    —  Cireumatancea    to 
beneath  the  accepter's  name,  and  other  facts 


which  an 

connected  with  the  granting  of  it,  were  held  diffident    . 
nullity  of  the  bill,  and  that  the  party  partuingoo  it  was  not 
onerous  bonafiU  holder,  p.  "" 


,Goo<^le 


B[LL  OF  EXCHANQE— IndoTMC— ApanyhRrinsreeeiT- 
ed  an  Kccepunfe,  and  «t  the  time  di^liTered  a  letter,  obliging 
hiiDwlF  to  pHf  the  bill  a>  for  hli  iccomniodation  ;  and  hnring 
IhereaFCEr  expcutcd  a  Iruit-deed  for  bttioof  of  bia  credilora,  of 
■II  hi<  propnty,  but  not  baTing  giren  up  tbia  bill  to  Ibe  tniiteea, 
but  aubiequenllf  indorsed  it  to  bis  brolhef'-in.tav,  who  did  not 
tiote  it,  or  make  anT  demnnd  sfrairi't  tbe  aeMpter  till  three 
months  arter  tbe  bill  frit  doe— Held  (affirming  the  jiid^ent 
of  the  Court  below),  that  he  waa  not  entitled  to  tbe  priTil^a 
of  an  oneroua  holder  ;  and  tbat  tbe  letter  pro  red  it  to  bean 
accommodatlan-bill,  p.  312^ 

Oiierosity  —  Proof—  Circnm- 

etances  in  whieh  held  proreri,  bjr  the  ehai^r'a  admitiiona  on 
record,  that  in  a  queation  with  thedrvirer,  he  was  not  an  oner- 
ous 6oQa,^  holder  of  the  bill  chargedort,  wbich  hid  been 
■saiKned  to  bim  after  it  had  been  diabonoured  and  proteated, 
p.  204. 

Stamp — Ad  airtion  for  the  eon' 
tenia  of  ■  bill,  written  on  ■  wrong  atamp,  dismiaaed,  although 
the  defender  admitted  on  oath  that  he  bad  algned  the  bill  for 
tbe  ■reommodation  of  a  co-accepter,  p.  924. 

. Vitiatiun— Ertaure— A   hill   of 

exehange,  the  aum  in  which  was  altered  from  £94  to  £06  by 
(be  drawer  before  being  discounted — Held  not  to  aSbrd  action 
to  tbe  hank  againtt  the  accepters,  although  the  drawer  had 
afterwardi  informed  the  accepten  of  the  alteration,  p.  3S1. 

See  Miner. 

BLENCH  HOLDING— See  SK/xn-ior  and  FeiiaL 

BONA  KIDES— Public  Office  —  Eepetition—Circumrtan- 
ee«  in  whirh  held,  affirming  the  judgment  of  the  Court  of 
Seasiun.in  s  reduction  of  a  title  tO  a  public  office,  that  ^aJa/U« 
cDminenced  from  the  date  of  citation  ;  and  that  the  posaeasor 
was  liable  in  repetition  of  tbe  fees  drawn  hjr  him  from  that 
date,  and  not  from  the  date  of  tbe  decree  of  reduction  onlf, 
p.  19a 

BREACH  OF  CONTRACT— See  Damagei. 

BURDEN— See  Ligacf. 

BURGH  REFORM  ACT— 3  and  4  William  IV.  rap.  76, 
aec.  IB — Town  Council,  Completion  of — Manage™ — linrgbs 
hsTing.  under  the  biir^h  reform  Act,  fiiiled  in  completing  their 
Magiatracj  and  Town  Counril ;  and  hnving  pclitiuned  the 
I'ourt  of  Session  for  managers,  the  Court  refuted  the  peti- 
tions, on  the  ground  thnt  the  old  Uagiitracf  and  Counri!  re- 
mained in  office,  under  the  18th  aection  of  the  Act,  Until 
an  election  of  the  Magistracy  and  Council  under  tbe  new  Act 
waa  completed,  p.  177. 


CALLS~See  FarinenHp. 

CALLING  OF  SEQUBSTRATION-See  Froaa. 

CAPTION— See  DUigena. 

CAUTION— Appeal  to  Cirruit  Conrt—Eipenses— A  parly 
having  signed  a  bond  of  caution  for  parties  entering  an  appeal 
to  the  Circuit  Court,  engaging  "that  thry  should  prosecute 
and  follow  up  their  appeal,  and  abould  answer  and  stand  by 
the  judgment  of  the  said  Circuit  Court,  and  make  psyinent  to 
tbe  pursuers  of  whatever*  aura  or  aum*  of  money  afaaiild  be 
found  due  to  them,  after  discussing  tbe  said  appeal,  including 
the  expensea  of  tbe  appeal.  If  any  awarded  ;  and  fulling  their 
doing  BO,  that  the  said  William  Snell,  jiinlar.and  his  foresaids, 
abould  make  payment  thereof  for  them ;'  and  the  Circuit 
Court  baring  recalled  tbe  interlocutors  of  tbe  Inferior  Court, 
and  remitted  to  that  Court  to  take  further  proof  in  the  cause ; 
and  the  Inferior  Court  having  again  decerned  against  the  ap. 
peltanti,  and  found  them  liable  in  expenses,  including  the  ex- 
pense of  the  appeal — Held  that  the  cautioner  in  the  appeal 
WHS  not  liable  in  tbeae  expenses,  p.  357. 

■ Friendly  Society— Cautioners  for  the  treasurer 

of  a  friendly  aorietj  held  to  be  released  from  their  obligation, 
by  the  negligence  of  tbe  society  in  not  cnforciitg  their  rules 
relative  to  tiie  treaaurer'a  accounts,  and  allowing  bim  to  draw 
out  the  funda  of  tbe  society  to  a  much  larger  amount  than  waa 
required  for  the  exigencies  of  the  eociety,  p.  416. 

OuMuniA,  Letter  of— A  party  beld  U>  be  re- 


leased flan  an  obligation  of  guarantee  granted  by  him.  In  con- 
lequence  of  the  creditors  not  strictly  complying  with  the 
terms  of  the  guarantee,  p,  258. 

CAUTION— Compoaition-ContncI— A  party  having  be- 
come cautioner  fnr  tbe  third  instalment  of  a  composition,  on 
tbe  footing  that  tbe  bankrupt  waa  to  retain  tbe  management 
of  his  affairs,  aubject  to  the  advice  of  two  of  tbe  creditora,  to 
whom  certain  heritable  property  waa  conveyed  for  tbe  cao- 
Lioner's  relief ;  and  the  creditors  having  thereaner,  withoat 
any  intimation  to  the  cautioner,  taken  a  truai'deed  denuding 
the  bankrupt,  and  vesting  the  whole  properly  and  muiagemeBC 
tn  trustees  (different  from  the  foresaid  two  creditors,  whom 
they  discharged  Of  their  intromiasions)— Held  that  tbe  csu- 
liouer  is  liberated  from  bis  obligation,  p-  26C. 

Gnaiantre — A  party  who  had  a  caab-credit  with 

a  mercantile  bouse  having  obtained  from  two  co-obliganta  a 
letter  addreaaed  to  the  bou>e  in  theae  terms  ;  "  We  guarantee 
to  you  tbe  drafts  of  Walter  Logan,  merchant  in  Glasgow,  upon 
your  banking  house  in  London,  to  the  extent  of  X2500  ;"  and 
another  letter  from  one  of  the  aame  co-obliganta,  addressed  to 
tbe  ssme  houar,  soliciting  mid  guaranteeing  a  further  aecom- 
nodation,  but  ntaling — *■  I  do  not  apprehend  he  will  require 
more  than  from  j£laOO  to  jeaOOO.  in  addition  to  tbe  opcnliona. 
already  made  by  him" — Held  that  these  were  standing  guaran- 
tees to  support  a  continuous  courae  of  dealing,  and  remaining 
in  force  until  recalled,  but  limited,  tbe  first  to  jE2500  and  the 
aecond  to  ^82000,  p.  475. 

Judicial  Factor — A  judicial  factor  baving, 

by  omission  on  tbe  part  of  the  creditors,  been  allowed  to  com- 
mit gross  irregularities  during  twenty  yeara  that  be  beld  tfaa 
offirc,  and  of  which  no  intimBtion  waa  given  to  his  cautioner 
— Held,  that  the  latterwaa  not  reiponaible,  under  bis  bond  of 
caution,  for  the  balance  due  by  tbe  factor  at  tbe  tenninatloD 
of  the  factory,  p.  4M. 

Obligation — Presentation,   Bond  of — A  party-, 

having  obtained  the  libenbon  of  a  debtor  from  jail,  on  grant- 
ing an  obligation  to  return  him  to  jail  in  eight  days  upon  the 
aame  diligence,  free  of  expense  to  tbe  creditor,  or  ptj  tbe  debt 
— Citcumstaneea  in  which  held,  that  the  eautioner  waa  liaUe 
for  the  debt,  althoogb  the  debtor  did  return  to  tbe  jail  within 
the  lime,  but  was  not  regulsrty  entered  aa  a  prisoner,  and 
omitted  to  certiorate  either  tbe  magiatratea  or  the  creditor  of 
bis  intention  to  surrender  himself,  p.  391. 

See  Bimitntpl.  Bill.  Factor.  Praeeu. 

CAUTIONER,  LIBERATION  OF— See  Antruff.  St. 
lief.  Road. 

CESSIO  BONORUM— See  Pnceu. 

CHARTER— Boonding—BillofExceptlona— A  party's  char- 
ter having  conveyed  a  certain  number  of  blls  and  eils,  and 
described  tbe  property  aa  nwrcbed  and  meitfaed  by  certain 
marcb-stonei ;  and  tbe  party  baring  offered  to  prove  fortf- 
years'  posseasion  of  every  thing  within  the  march-atones ;  and 
tbe  presiding  Judge  having,  without  any  evidence  being  ledi 
directed  the  jury  to  End  for  the  defender*,  in  respect  the  char- 
ter waa  a  bounding  charter,  aa  the  party  admitted  possession, 
of  the  Dumber  of  falls,  be.,- Tbe  Court  allowed  a  bill  of 
exceptions,  and  held  that  meithea,  marches,  and  march-atonea 
constituted  a  bounding  charter,  and  not  measurement  of  falla, 
&c.,  p.  S92. 

CHURCH- Enlargementand  Repur  af- Heritors— Procesa 
— Eipenaea — The  population  of  a  pariah  haring  greatly  in- 
erraacd,  inconsequencechielly  oftbeerectionof  nanufactoriei 
within  its  bounds  I  and  these  not  being  nearly  aufflcient  ac- 
commodation in  the  parish  church  for  aucb  increase — Held, 
1.  That  tbe  heritors  were  not  bound  to  enlarge  or  build  a  new. 
church  for  such  increaaed  population,  while  tbe  old  church 
was  not  ruinous,  nor  in  sucb  a  state  as  to  require  rebuilding. 
v.  That  in  a  suspension  of  a  (thaige  at  the  instaoce  of  th«. 
collector  appointed  for  levying  an  aatessment  for  enlarging  * 
church,  it  la  competent  to  decern  against  bim  for  expense*, 
p.  353. 

having  reported  that  an  old  church  w 

that  it  would  be  cheaper  in  tbe  end  to  build  a 

repair  it;  and  the  presbylerr  having  decreed  aceordLngly— 


Held  that  the  heritors  were  not  trannd  to  Inild  ■  new  ctutrch 
a  loDR  ax  the  old  ons  could  be  repiircd,  p.  186. 

CHUItCH— See  jri'jt5<alj;  iianie. 

CLAUSE—Sre  Agrr^meiil. 

COACH  PROPRIblTOHS— Liabilitr  of,  for  Parcel*— I, 
Williun  IV.  c  68- — A  ptirt^  havinj;  booked  with  a  coach  pro- 
priety a  parcel  to  be  carrieil  from  Kdinbuifh  to  Balb;  and 
not  baTinfc  conmunicated  that  it  contained  atamps  above  the 
value  of  ^10,  and  made  amuigements  accordingly ;  and  the 
parcel  having  miacarried.— Held  that  the  ooicb  proprietor  wu 
not  liaUe  for  the  nluc  of  latd  parcel,  oc  any  part  tbereof,  p. 
S04. 

CODICIL— See  EnlalL 

COLLATION— Eiliecutrr—Heii  of  Entail— Next  of  Kin— 
A  party  having  «iicc«edea  to  his  nephew  ai  heir  of  entail,  and 
being  b1m>  beir  of  lino  and  a  next  of  kin — Held  Chat  he  was 
not  entitled  to  ■  abare  of  the  exenitry  funds,  without  collating 
the  hentage  and  the  liferent  uf  the  entailed  estatea,  p.  111. 

COMMONTV— Division  of— Statute,  1595,  e.  38— Cirnun- 
aMncea  in  which  a  eommanly  allowed  to  be  divided, — the  di- 
vitkin  being  attended  with  coii»denb1e  advantage  to  the 
pnrauer,  although  with  little  advantage  to  the  defender,  p.  IBS. 

. DiviBion  of—Title  to  Puraue— Burgh  Bond 

— Held  that  neither  a  royal  burgh,  whose  charter  conler- 
ni  on  it  "(Sttic-feedinga,  muirs,  narabes,  paatore-grounda," 
Sic.  ■■  far  and  near,"  nor  feuarv,  whole  title-deeda  contained  a 
clause  of  parta  and  pertinents,  could  acquire  by  posaeasion  a 
.  right  of  ooDimon  property  in  a  bill  diicontiguoua  to  the  burgb 
•nd  feui.  ao  aa  to  entitle  tbem  to  poiane  a  diviaion,  p.  299. 

COMMISSION,  RATE  OF— Se«Jcfa>»c«f>c«.  Bankrupt. 
FmtMr. 

COMMISSIONERS,  NEGLIGENCE  OF— Sea  Jlml- 

nif>t. 
COMPENSATION— Company  Debt— Preacription— Agent 
&  Client— At  ttiedisaolution  of  a  copartnery  of  writers,  debta 
being  due  by  %  client  (o  the  company ;  aiid  the  eopartnera 
being  alao  indebted  in  counter  lUina  to  laid  dicnt— Held,  I. 
That  one  of  the  eopartneiswat  entitled  to  plead  cooipenaatiwi, 
to  the  extent  of  hia  interest  in  the  copartnery  detrt,  against 
the  cUent'a  dalia.    2.    That  preaeriptioa  did  not  apply,  p. 


COMPOSITION,  APPKOVAL  OF— }4ee  Bonkr„pi. 

COMPOSITION  CONTRACT— See  a,o*r»/l. 

CONFIDENCE— See  Jgnt  and  Ctitni. 

CONSISTORIAL— See  Procta. 

CONSTRUCTION— See  ^gr«««t. 

CONSULTATION— See  Pnccu,  Etptnta. 

CONTRACT— See  Jgntmtnt. 

CRIMINAL  LAW — Administerir^  Poiion — Mixing  poiaen 
with  logar,  and  placing  it  ao  aa  to  be  taken  by  an  iiidividnil, 
held  to  be  an  adminiatering  of  poiion,  thoo^  it  was  not  of- 
fared  to  any  body,  p.  40. 

— • Attempt  to   Rariah  —  Proof — In   a 

trld  for  aiaaalt,  with  intent  to  nvith— laf.  Held  competent 
to  examine  a  mtneai  ai  to-  conreraations  she  bad  with  the 
party  aManlted,  with  the  view  of  testing  the  credibility  of  that 
party,  but  not  competent  to  aik  another  witnela  what  thefirat 
witneu  repeated  to  him.  2d,  The  woman  aaaauked  aaked  aa 
to  bor  viRue,  and  a*  to  her  behaviour,  both  towards  the  pamiel 
and  other  men.  3d,  Circnmitances  in  which,  although  the 
woman'*  teitlmony  was  distinct  and  conaiitent  a*  to  the  fact*, 
the  Hbel  was  held  not  proven,  p.  aSI. 

—— Forgery— The  forging  of  a  bail-bond 

held  not  to  have  been  a  capital  offence  under  the  old  law,  and 
therefore  not  to  infer  transportation  For  life,  p.  SiBL 

.. Forgery — Uttering — Circumstaneei  in 

which  a  banker  having  challenged  the  lignature  of  a  bill  aa 
not  genuine ;  and  another  bill  beiag  thereupon  produced  to 
him,  vrhich  the  parly  *aid,  in  answer  to  an  inlertogatorv,  be 
wished  to  be  aI*o  diicounted— Held,  that  the  aecond  bill  waa 
not  uttered,  p.  ^1. 

"  Homicide — Obiwved,  it  is  no  justifi- 

cation of  bonicide,  caused  by  the  negligence  of  an  engineer  in 


charge  of  a  ateam-englH  attached  to  a  railway,  Aat  the  de- 
eeaied  was  at  tbe  time  travelling  by  the  wagguiia,  contrary  to 
tbe  regulatiuna  of  the  Bailway  Company,  p.  42. 

CRIMINAL  LAW— Libel— Relevancy— Murdei^Circum- 
stance*  in  which  a  libel  having  charged  murder,  committed  by 
blows  or  by  pressure  on  the  body — Held,  that  the  death  wai 
proved  to  have  been  mainly  caused  by  luffocation,  and  there- 
fore, that  the  pannel  could  not  be  found  guilty  niider  that  in- 
dictment, p.  41. 

'■ i Libel  —  Rekvancy —  ObjectitRis  re- 
pelled, that  after  specifying  the  iocui  delitii,  the  word*  were 
added,  "  or  elsewhere,  in  ttut  connly  of  Bdinburgh,  to  ibe  pro- 
aecutoT  unknown ;"  and  after  speci lying  the  mode  ofdealbithe 
words  were  added — "  or  by  some  other  means,  to  tbe  pi 


tor  unknown,"  p.  290. 
. Witnesses — Judge* — Opinion  expreraed, 

that  it  was  incompetent  to  cite  Judges  of  the  Supreme  Court 

to  give  evidence  as  to  facts  which  took  place  in  the  coarse 

of  a  trial  st  which  they  preaided,  p.  304. 
CROPPING— See  Lmdtord  »«(  Tenant. 
CURATOR  BONIS-Factor  Fee— Cirouowt«vce»  in  which 

a  curator  bonii,  whose  appointment  waa  recalled,  was  allowed 

£S0  of  factor  fee,  and  bia  eipmses  of  oppoaiog  tbe  meal  of 

the  curatory,  p.  SOGi. 

-Sac  KctiU  (^lemm. 


DAMAGES- Breach  of  Contract— A  party  having,  by  letten, 
undertaken  to  rear  a  oertain  building,  and  begun  the  work ; 
and  having  afterward*  thrown  it  up,  and  refused  to  subscriba 
the  contract  agreed  on — Hetd.I.  That  be  waa  liable  in  damages. 
8.  Tbai  the  damage*  having  been  modified  to  tbe  amount  aua- 
tained,  that  the  defender  had  no  daim  for  work  doBc  by  hin 
before  abandoning  the  same,  p.  t!GO. 

DefuBiation  from  the  Palpit  —  Damafe*,  to 

tbe  amount  of  j£3lX),  given  to  a  farmer  and  factor  For  de- 
famatory expressions  used  from  tbe  pulpit  against  him  by  the 
minister  of  the  parish,  in  adverting  to  a  statement  put  into  the 
poors'  box  by  him  r^arrtiiig  the  poor,  p.  93. 

Libei— Defamation— I.  Held  relevant  to  in- 
fer damages  agaiDst  the  printer  and  publiaher,  and  editor 
andproprictor  of  anewapaper,  that  it  was  ftitrif  stated  in  ibe 
newspaper,  that  a  party  had  threatened  to  remove  bia  tenant 
unlcis  he  voted  for  a  particular  candidate  as  a  representative  to 
ParliamenL  2.  CireumiCHncea  in  wtiidi  tbe  jury  awarded  only 
1b.  of  damage*  for  such  a  libel,  ihniigh  tbe  defenders  bad  under- 
taken to  prove  the  verilai,  snd  failed,  p.  240. 

Penalty— Interest— Cartage — The  Lord  Ordi- 
nary having  modified,  for  the  breach  of  a  contract  with 
wharfingers,  the  aum  of  £3250.  £SO0  of  which,  he  explained 
in  a  note,  were  for  "  more  permanttu"  damage  anataiiied  after 
a  certain  date;  and  an  aceounlant  having  leported  tbe  dam^e 
to  be  £367%  exdUBiveof  said  permanent  daau^, — the  Court, 
I.  Sustained  the  sun  fouttd  due  by  bis  Lordship,  and  expreaaed 
an  opinion,  that  the  Court  never  proceeded  on  the  note*  of 
Lords  Ordinary.  2.  That  tbe  peaalty  atipalaied  in  the  eoi^ 
tract  for  breach  of  tbe  same,  mtut  be  modified  to  the  daatage* 
thereby  auataioed,  and  could  aot  inclnde  damages  clained  on 
account  of  falte  and  injurious  slatemenla  accompanying  the 
breach  of  nid  contract.  9.  That  a  contract  atipalBtiiv  that 
wharfingers  irerc  to  collect  freights,  implied  tbe  duty  of  car- 
tage, and  eonaequeatly  remnrMvalioa  for  the  aatae.  4.  L^^ 
incereit  found  due  on  the  amount  of  the  daiaagea  Croat  Iba 
dato  of  the  action  till  payneM,  p.  907> 

"  —Option — Ul^al  ImpriKMneat—  " 


paralioQ — An  Inferior  Court  proctualor,  defender,  havi^ 
taken  a  summons  to  return  with  defence* ;  and  having,  fran 
it*  being  hypothecated  by  another  par^,  and  Mka  aatta, 
failed  to  return  it ;  the  putruer  having,  after  long  deby  and 
many  appiieation*,  executed  a  process-oaption  against  hiso) 
but  tbe  aitmmon*  having  tieen  returned  almost  immedialdj 
before  the  execution  oF  the  caption ;  the  defender  having  atatcd 
this  without  effect,  at  Ibe  lime  of  his  incarceration  ;  and  hav- 
ing brought  an  action  of  damages  tar  illegal  irapriaoiuieBl 


•gdOM  tke  pwty,  ki*  iffBod,  and  Ute  sfiMr,— tiK  jurr  '•""'^ 
for  the  derendcn  in  itie  iction  of  xtuufo,  p.  03. 

DAMAGES— SIuidfT—PriTilege— Agent  uid  Client— Ad 
■gent  having  written  letten,  containing  atatemenU  falae  uid 
iiyuriiMw  M  ibe  ch*raater  of  >  party,  pwtly  bj  ibe  (Dtbtritji  of 
bii  client,  iar  wbom  lie  alw  prepared  ceruiu  deedi,  in  wliicli 
■imilw  inJBtMM  itatMwnla  were  ande— Bi-id,  1.  That  ao 
tu  u  the  *tBteBi»nta  i«ennadeln>Mitboril|rof  tbeciiont,  tbe 
■gent  WH  pmtaotcd  tnm  all  liability  for  4«iBi8e&  3.  That 
tbe  ttateoienn  in.  (he  d«da  wcn  tlic  (tatMuent*  of  tbe  partj 
gnatiiig  thetn,  and  tlie  agent  wat  iito  pnitevted  aa  to  uem. 
&  That  a«  fv  >■  tlie  alandor  was  not  eipnmlj  autboriied  t« 
bo  itated  by  the  client,  ^e  agant  waa  lialile,  p.  QA. 

- — . : — WroagQui    Impriaonment — MedJUtlMia  Fltg» 

— Law  Ageut — Xn  an  action  for  damtgoa  on  aoesant  of  i|I- 


■  jiutita  of  Peace  fur  tbe  warnuit,  and  put  it  into 
tbe  unda  of  u  offiner,  wb«  not  liaUe  for  Che  conaequencea. 
3.  That  a  Sberiff-uAcet  who  brw^hc  the  wairaot  fruic  one 
counlf,  and  delivered  it  to  an  officer  in  auotiier  eountjr  (where 
a  new  petition  ma  piaaented  and  new  warrant  granted),  ww 
not  liable.  9.  That  a  law  agent  who  received  liie  new  war. 
rant  from  tbe  Jiutice  of  Peace  Clerk,  and  handed  it  to  an  offi- 
cer to  be  Bxeeuced,  waa  not  liable  in  dunagea,  although  there 
waa  an  eraaure  in  the  warrant,  in  oonaequence  of  which  the 
party  waa  liberated  on  a  Inll  of  auapenaion  aiid  liberation.  4. 
Tliat  in  tbe  circumaCancea,  tbe  principal  parEr  at  whose  in- 
alance  the  warrant  waa  granted,  waa  not  lii^Ie  m  dam^e*  any 


K. 


—See  ^iniiA.  Biuiand  and  IFift,  LoMdleri  and 


DBATli  PRESUMPTION  OF—Troat— Circuowtancea 
in  which  the  factor  under  a  truat  having  compromiacd  a  dium 
againat  tbe  tnuter'a  aon,  on  the  auppoaition  (bat  be  wm  alive 
—  KeldeBticled,  in  a  queation  with  tbe  reaidiiar7  Itgateea,  to 
credit  foe  tbe  wm  ao  paid,  althougfa  it  waa  aTtenrarda  found 
tlwt  the  aoD  waa  to  be  prcaumed  to  have  piedecoased  hia  f&> 
tber,  and  ao  not  to  ban  bad  risbt  to  any  part  of  the  fundi,  p. 
Sfl7. 


e  Proof  of. 
BJD  CBE 


DBBTOK  AlfD  CREDIT OR—Sre Santnipl. 

DECREE  IN  ABSENCE— See  iVoeoM. 

DEED,  CONSXaUCTION  OF— See  Auc«at<M. 

DEEDS,  BESTOBATION  OF— See  Frodu. 

DEFAMATION— See  I>i>mag4t.  HuUaiul  ami  Wi^ 

DELIVERY—Sm  Sale. 

DEVOLUTION— See  SwcMMit. 

DILIQENCE—Aneitment- Principal  and  Agent— Ranking 
— A  partf  baring  become  a  cautioner  far  ao  individual ;  aiid 
baring  enteicd  bito  a  GOmpromiae  with  the  principal's  credi- 
lora,  andtianamttted  ntaney  to  hia  own  agtwt  to  aettle  with 
ibem.  Mid  teoeived  a  diecbarge  i  uid  on-eatmenta  having  been 
H»ed  thereafter  in  tbe  hands  of  tbe  agent,  and  a  multiplepoind- 
ing  brought  by  bioi — Held  that  the  agent  waa  tbe  proper 
partj  in  wboaa  banda  to  uae  artestaenta  ;  and  a  demand  to  be 
ranked  laiimo  loco  on  tbe  fund,  in  reaped  uf  prior  arrealmenta 
in  the  hands  of  the  prinripal  and  cautioner,  repelled,  p.  247. 

— Arrestment— Tides  ez  facie  absolute — Truat 

— Common  Debtor — A  party  having  purchased  a  houae,  and 
applied  to  two  other  individuals  Tor  uBsistnoee ;  and  the  titles 
having  been  taken  n  ^ci«  absolute  to  said  individuals  jointly, 
tbougli  only  one  of  tbem,  tbe  advocator,  advanced  money  to 
the  purcbaaer  ;  and  having  been  thereafter  aold,  and  the  price 
ntained  by  tbe  advancer  uf  tbe  money,  and  a  portion  of  it  paid 
over  to  tbe  original  punrbaaer,  iu  tbe  lace  of  an  arresLoient, — 
Circnmstancea  in  wblcb  found,  in  on  action  of  forthcoming, 
1.  That  tlie  advancer  of  tbe  money  held  the  propertr  only  in 
tnut  for  the  purcbaaer.  JL  That  afiet  the  aale  a  declarator 
uf  truat  was  not  neceasary,  in  respect  of  tbe  terminatiun  of 
the  trust,  and  tbeadmiiaionaon  rerotd,  and  in  the  judicial  de- 
cUntion  of  tbe  advocator.  3.  That  arriatnent  waa  the  com- 
petent fuim  of  diligence,  uftcr  the  suli;,  to  attach  port  of  the 


{wiN.  4.  That  tbe  adrocator  wh  accountable  to  tbe  arresterr 
6.  OplnkMi  oapieaaed,  that  the  case  did  not  lall  onder  the 
Statute  1696.  a*  the  title  wat  in  tbe  advocator  and  another 
jointly,  p.  217. 

DII.IGKNCB— CaptJon—aerieal  Emw— The  date  of  re> 
eordii^  a  protett,  on  which  Ibe  diligenoe  proceeded,  bung  er- 
roneoualy  alaled  in  theletlereof  eaptlaB— Held  tbat  IhcaaiDe 
did  not  Sorm  a  valid  warrant  of  impriiOGieiifc  and  tbenfote 
tbe  lettwi  anapended  limptkiHr,  p.  484. 

Inhibition— GroQnManeM  tn  whieb  in  appli- 

oatkm  to  teeal  an  inbibitioe,  witboM  caution,  waa  lefnaed, 
Ibongb  a  redaction  of  the  groonda  of  debt,  on  whiidi  (be  mhi- 
bltioD  waa  founded,  bad  been  raised,  p.  437. 

— i —    Inhibition — Arreatment  —  draunatanrei  in 


married  womaa.  keeping  U  eMabUehoMnt  apart  from  her  bua- 
band,  by  which  she  auniorted  henelf — held  llaUe  to  pet- 
\f.  llfi. 

Poinding — Juiladiolion — Boron  Cotttt— I.  A 


having  thereafter  obtaitwd  from  hia  Baron  Bailie  a  wamot 
of  acqneatration  ti»  tbe  bypolhee  rent  M»d  decreet  for  aireara, 
and  an  interdict  againat  the  sale  advertised  by  the  onditor ; 
aBd  having  tberenpon  iummUr  poiodad  and  eoM  tbe  effects  for 
payment  Sf  the  arrears — Sale  reduced,  in  ao  far  aa  it  Inferred 
a  preference  for  arrears.  2.  Queatinia  latsttd,  Wbether  the 
execution  of  a  £(Bt  poinding,  and  the  obtaining  a  warrant  of 
•ale,  completes  the  diligence,  and  exclude*  a  taeoDdpoiiidbig  7 
and,  whether  the  regulatjona  of  tbe  Bankrupt  Statute  apply  Id 
piHndiagB  under  the  wamnt  of  Baroii  Conita?  3.  Adeocet 
againat  the  poinding  creditor  for  tbe  landlofd'a  hypothec  rent, 
on  tbe  ground  that  the  creditor  bad  violated  tbe  Baton  BaUie'i 
interdict,  reduced  as  Irregular  and  illegal,  p.  4SB. 

See  Hutbtiita  mad  Wife.  JuHtditlimt, 


DISCHARGE- Sea  faiOrapr.  ifmtaUf  Bond. 

DIVIDEND— See  Bo^iimpt. 

DIVORCE — Proof— Circumalances  in  which  adultery  beld not 

proved,  although  two  allied  paranKHin  awore  to  tbeEaet,  p. 


ELECTION— See  fl    . 

ENTAIL— Ciaose,  IrriUnt— Cimoutancea  in  wfaleb  qntsdon 
raised.  Wbether  the  irritant  dauae  in  •  tailiie  qiplied  to  the 
prohibiUon  againat  sales?  p.  Iit9. 

. Clause — ProviiiODS  to  Children — Under  a  strict 

entail,  containing  prohibitory,  irritant,  and  residutlve  elauaea 
againat  contracting  debts,  8cc.,  but  "excepting  and  reaervitig 
furth  and  from  the  said  clause  irritant,  full  power  and  libefty' 
to  the  beira  of  taiiiie  to  contiact  and  take  on  debia  for  the 
provision  of  their  "younger  children,  not  exceeding  three 
yean'  free  tent  of  the  landa  and  others  foresaid,  after  deduc- 
tion of  liferents  and  real  debts,"  &c — Held  that  tbe  bair  in 
poueasion  might  grant  proviaion*  to  bis  younger  cbildren,  to 
tbe  extent  of  three  years'  free  rent,  payable  at  the  9rai  term 
after  tbe  failure  of  faaira-mBle  of  bia  body,  when  the  lands 
ahould  devolve  on  an  heir  not  deacended  of  him  ;  and  that  tha 
parties  in  right  of  tbe  proviiiona  might  recover  tbe  aame  from 
tbe  beir  not  descended  of  the  granter,  against  whom  action 
was  brought,  with  interest  from  tbs  time  tbe  ptotriilona  felt 
doe,  although  that  heir  bad  not  then  succeeded  to  the  land*, 
p.  4ia 

—  Hetn  of— Liability — Representation —- Yonn^ 

Children — Teitament — Codicil,  Copy  of— A  party  holding 
an  eatate  in  fee-aimple,  having  diaponed  it  to  himself  in  lifi- 
Ttni,  and  to  his  eldcat  aon,  and  a  seriea  of  beira,  under  tbe  fet- 
ten  of  an  entail ;  and  having  bound  tbe  eaid  beirs  to  relieve 
the  (uti3  eatate  of  any  provisions,  &c  made,  or  to  be  made,  in 
favour  of  younger  cbildreii  from  tbe  unentailed  eitUe  of  the 


gnnter;  and  the  eldeit  ion  having  gucceeded,  and  made  up 
tittei  under  tbe  entail,  taken  infeftmeiit.  and  paid  intcreit  on 
•  prorition  left,  by  a  codicil  to  the  entailer^  last  will  and  aet- 
Ilement,  to  hia  daughter;  and  having  died  during  the  depen- 
dence of  an  action  regarding  aiid  provJiiDn,.and  the  next  in 
life  having <aueceeded, — CircumXancea  in  which  fatld,  I.  That 
B  copj  of  tbe  codicil,  certiHed  and  afvorn  to,  wai  to  be  con- 
iidered  to  beareqaal  faith  in  judgment  with  Ehenriginal.  2. 
That  aaid  provision  wai  not  to  be  considered  a<  ■  debt  of  the 
entailer,  8.  That  tlie  fetten  of  tbe  entail  were  not  inappli- 
cable to  the  eldnt  ion,  who  was  the  fint  called  ia  the  entail. 
4.  That  Bi  the  first  heiT  called  had  not  made  aaid  proriaian 
real  on  the  eatate,  that  the  next  heir  waa  lut-to  be  aul^ected 
In  payment  tbereofiin  thecapacityof  heirof  entail.     5.  Quei- 

'  lion  reaerved  for  trial,  whether,  in  tbe  circamatancea  of  the 
CMK,  the  heir  in  poiceaaion  <tid  or  did  not  represent  hia  eldeac 
brother,  the  heir  of  entail,  )f ho  firat  made  op  titJea  under  tbe 
deed?  p.  ITS: 

ENTAIL— ImpTovementa— 10  Geo.  III.,  cap.  SI— An  heir 
of  entail  who  had  allowed  decree  to  paa«  againet  him  for  the 

friee  of  improvementa  executed  bv  the  preceding  heir)  under 
0  Oeo.  III.,  without  bringing  that  decree  under  review — 
Held  not  entitled,  in  an  actibn  upon  10  Geo.  IIL,  at  the  in. 
atance  of  the  preceding  beir'a  executor,  for  payment  of  the 
asm  eiontained  in  that  decree,  to  plead  non-liability,  in  reapecE 
of  trregularitiea  committed  in  eonttUuting  tbe  ckim  D*der  tbe 
Statute,  p.  383. 

■ Preacripcion — Procanuory— Statute,  I6l7,  -c'la, 

■r>d  IS04,  ci  214 — The  fee-itmp1e  proprietor  of  the  property 
and  raperiority  of  a  barony,  having  granted  a  feu-dii position 
of  part  of  the  ianda,  andtaken  from  tbe  feuftr  a  reconveyance 
to  bimielf  and  bis  beira  in  the  barony,  on  which  reconveyance 
no  ififefbnent  or  resignation  luf  remiin«7iJJam  followed;  and 
'baving  thereafter  executed  a  procuratory  of  reaigaation  (duly 
recorded)  entailing  the  barony,  under  which  procuratoiy  the 
betra  of  entail  madftup  dtlee  by  aerrices,  cbartera.and  Infefc-' 
menta  for  more  than  forty  yeara — Held  that  a  aale  of  the 
laada  contained  in  the  reconveyance,  by  the  heir  in  posMaaion, 
waa  null,  aa  the  taitiie  waa  fortified  by  preaetiptiod ;  and  the 
poaaesaion  of  no  part  of  the  landi  could  be  attributed  to  a  fee- 
■imple  title,  p.  Ii9. 

—  Statutory.Tmat,  pp.  217,  309. 

■ •—   Tnlalee,   Parliamentary — In  granting  warrant  to 

Parliamentary  Trusteei  to  lend  out  the  priceof  entailed  eatatea 
which  had  been  aold  for  redemption  of  the  land-tax,  the  Court 


aion  having  hypothecHted  tbe  titiea  af  the  eatate 
'  '  for  a  bosinem  account,  inclndirig  the  expense  of  compleling 
these  titles;  and  being  succeeded  on  hia  death  by  the  next 
heir  of  enlsil,  who  did  not  represent  him,  but  represented  the 
entailer — Held,  chat  an  adjudging  creditor  of  ib«  entailer  ia 
entitled  to  delivery  of  the  whole  Citle-deeda,  without  being 
affectedliy  tbe  agent's  hypothec,  p.  856. 

_: See  C'oOalionj  Suidubm.   ' 

ERASURE— Proof— Testing  CUuse— Held  not  competent 
to  prove  by  the  writer  and  instrumentaiT  witnesses  to  a  deed 
of  settlement,  that  the  Christian  osme  of  the  diiponee,  which. 
except  in  tbe  testing  cUusc,  waa  writiRn  throughout  the  deed 
on  enuures,  waa  so  written  in  presence  of  the  deceased  teata- 
tOT,  before,  or  at  tbe  time  when,  he  lubscribed  the  deed, 
and  that  the  testing  clause  wM  theu  filled  up  in  hia  presence, 
p.  438. 

See  BUL 

EVIDENCE— See  .tf«r«mci<t.  Pmaiplien. 

EXCAMBION— Reservation  of  Mines,  Minerals  and  Supe- 
riorities— Reduction — The  Court  found  that  an  eieamhion  of 
certain  entailed  lands  waa  not  reducible,  on  the  ground  that 
tbe  niinea,  metals,  minerals  and  auperioritiea  of  each  were  re- 
served to  the  exchanging  parlies,  as  if  no  excamhion  had  taken 
place,  and  that  it  was  alto  competeut  (o  excamb  the  mineiali, 
be,  p.  46. 

EXECUTION^See  Fr«etu. 

EXEC UTRY— See  CtOetmH. 

EXPENSES,  p.  211. 


EXPEN8ES-Se«  Bmkmpt.  Cmtdian.  danat.  HerUaUBaml. 
.■  Biuband  and   Vjft.  Inlentt.  Prineipal  and  AinU.    Procta. 

F 

FACTOR— Commlaaion  —  Intereat— 1.  Greumata&cci  in 
which  «  factor  allowed  two  per  cent,  of  commisaioii  on  tbe 
whole  price  of  an  estate  sold  by  him,  although  part  of  it  did 
not  came  through  his  bands.  -  S.  Intercst'allowed  to  a  factor 
on  hia  dlsbunementi  tna  thdr  dale,  and  on  each  yeai^  busi- 
ness accounts  from  tbe  expiry  oX  a  year  after  the  last  -date 
thereof,  except  when  he  had  funds  in  hia  hands,  in  which  caie 
be  waa  allowed  to  apply  them  In  payment  of  carhanniial 
business  sccount  at  it*  close,  wjtboilt  waiting  tbe  eipiay  of  a 
year,  p.  28a 

Factor,  judicial— CimimstancM  in  which  tlw  estates 
of  an  extensive  mercantile  eempauy  having.  In  conaeqaence  of 
'difiTereneea  among  those  interaated,  hfieo  aeqneattBtcd>  and  the 
judicial  factor  appointed, — the  representativca  of  •  dcceaaed 
partner  were  ordained  to  exhibit  and  produce  to  tbe  factor,  all 
title-deeda  and  documenta  in  their  poaaesaion  bdongiiig  to  the 
sequestinted  estate,  p.  .499.  ■  - 

■■ Circnmstancai  in  which  authority 

granted  to  a  judicial  factor  on  the  aequesttstcd  estates  of  an  ex- 
tensive mercantile  company,  whose  partner*  were  dead,  and 

,.  their  rep reaentatives^t  variance,  to  make-up  fendal.titles  in  hia 
person  to  tbe  lands  and  houses  belonging'  to  the  Oompanyi 
and  to  aell  the  aame  by  public  roup,  p.  427. 

: . : See.    Citdiimei:     f^rofor    Siita. 

FACTOR  LQCOTUTORIS—Nobile  Offlriam— QrcoiD- 
Stancea  in  which  a  factor  foeo  iulorii  having  applied  for  power  to 
aril  an  heritable  aubject  which  bad  been  purchased  by  tbe  pupil's 
father,  without  recnving  any  missive  or  diipoaition,  aiid  the 
priee  uf  which  there  were  not  sufficient  funds  to  pay, — The 
Cuurt  superseded  the  petition,  with  the  view  01  the  seller 
disponing  to  a  third  party,  who  waa  willing  to  relieve  (he  pupil 
of  the  ba'igain,  p.  464.  - 

FACTORY- Minoi^-Cautjoner—Pactoi^— A  gift  of  tutory 
havinglMen  issued  by  Exchequer  to  three  persons  aa  lotoia 
to  a  pupil,  but  nqt  bmring  to  be  to  the  aceepterf  nor  to  the 
survivor,  nor  to  them  jointly  ^nd  severally ;  and  no  nsmber 
being' sjwcified -as  a  quorum,  and  they  hHyiDg  granted  boud 
along  with  a  fourth  person  aa  their  cautioner  for  the  dae 
exercise  of  the  office,  and  appointed  one  of  their  own  numbet 
as  factor,  for  whose  intromitaiona  caution  was  alio  (bund: 
one  of  the  tutors  liavingdied,  and  the  tutorial  cautioner  having 
brought  an  action  to  have  it  found  that  by  tncb  death  tbe  to- 
tory  had  fallen  and  his  cautionary  tAligation  had  expired, — 
and  a  balance  having  been  reported  in  favour  of  the  tulong 
the  tutor,  who  was  also  Intorial  &ctor.  having  becnme  iosdt- 
rent;  and  tbe  ward,  then  past  pupiliarity  (nowmsjor).  haviag 
brought  an  action  against  both  tbe  tutorial  and  factorial  an- 

.  tionera;Bnd  tbe  Court  of  Seaaion  having,  found  that  tbe  tatoty 
did  not  fall  by  the  decease  of  one  of  the  tutora, — OpioioB 
expressed,  that  this  judgment  was  erroneous ;  and  cause  tc- 
nitted  for  further  inquiry  aa  to  the  practice  in  the  Court  of 
•  Exchequer,  p,  S50. 

FACTRIX  LOCO  TUTORIS— LiabiUty— A  mother  who 
was  appointed  factrix  loco  tttttrit  to  her  children,  haviif 
made  purchasea  of  heritable  property  with  her  cfaildrea'a  iBoncy 
— Held  that  those  purchases  must  be  eousideted  to  have  been 
made  at  her  own  risk,  p.  440. 

FEU— SeeBanin.pt. 

FEU-DUTY— See  Pncm.   3Un<fi. 

FISHINGS— Process — Interlocutoi^-CircumataiKet  in  wUdi 
it  was  held  (afflrming  the  judgment  of  the  Court  below)  to  be 
competent  to  ascertain,  by  an  interlocutor  of  the  Cour^  Iba 
meaning  of  words  used  in  an  old  decree ; — and  tbe  tigbti  of 
the  parties  10  fiahinp  defined,  p.  477. 

FOREIGN- An  uninhabited  island  bavii«  been  ceded  fay  tbe 
King  of  Queda  to  the  East  India  Companyin  1786,  and  hav- 
ing been  immediately  thereafter  colonised  by  British  andotbet 
tubjtcts ;  and  a  Ooverment  and  a  Court  of  Joatice  bavinc 
been  e«tablished  there  by  lettera  patent  from  tbe  Kii^  of 
Great  Briuin,  in  18U7 ;  and  Eugliah  counsel  having  f^na  it 


_„,„.„,  ^.oot^lc 


•■  their  opiolon,  in  ■  qneitloii  of  neecMion  to  boaia  uid  Und 
in  tbe  island,  thit  the  law  of  Engknd  ww  tabject  to  be  mo- 
dified bj  tbe  DMge*  or  customs  of  tbe  island ;  mnd  a  pronf 


FOREIGN— Sefr^wtanrf  and  )r^.   TnU-Daat. 
FOASERY-lSee  Oum'W  £<■>. 
FRAUD— See  Jgent  and  Okiu. 


GUARAWTEB— See  Owfwn. 
H. 

HALP.PAY^Soe  PWnmh. 

HERITABLE  BOND— ObliB>tiDn-DiMhsrge^Klpenie> 
— Circumitancn  in  vrhieh  tbe  shm  due  by  an  beritable  bond 
having  been  paid  to  kUdf,  who  became  bound  to  grant  a  valid 
ifischirge.  bat  it  afterwarda  appearing  that  the  was,  etJacU 
of  dee^,  onir  a  liferenlrii  (altbougb  she  clsioieil  to  be  £ar, 
but  bad  brought  no  declarator  to  that  effect)  j  and  abe  having 
offered  to  repaj  the  money,  Ibat  it  night  be  consigned  in 
terms  of  tbe  bond — He]d(affirmingthe  judgment  of  tbe  Court 
below),  in  ati  action  against  ber  to  granta  discbarge,. that  on 
repairing  tbe  raoaef,  tbe  wa«  entitled  ta  be  assoiUied,  with 
eipen8e».jJ.  28. 

HERITABLE  CBEDITOB—Hrpotbec— Poinding— An 
heritable  creditor  having  obtained  decree  of  maills  and  duties 
•gainst  tbe  tenants,  and  tbersafler  having  allowed  [he  propHe* 
tor  to  enter  into  possession  onder  a  company  firm,  of  which 
be  wo*  the  sole  partner  ;  and  having  brought  a  sequestration 
of  [he  moveable*  on  the  autqeccs,  on  the  footing  that  Ibe 
company  were  his  tenants  ata  specifie  rent;  b^it  having  failed 
to  prove  any  agreement  of  lease  with  the  proprietor,  either 
for  faimaelf  or  the  company — Keld  not  entitled  to  interdict  a 
poinding  at  [he  instance  of  a  personal  creditor  of  the  conk 
pany,  p.  430. 

. : PoindiDg — Se^ueMration  — 

A  fint  heritable  creditor  having  executed  puiiidipga  of  the 
f^und.  the  validity  «f  which  vras  disputed  by  the  trustee  on 
the  defenders'  aeqiMMrated  estate;  and  it  being  agreed  that 
the  effects  should  be  sold  in  the  ouantime  by  [he  [TUB[ee,  wbo, 
on  bis  otijection*  being  repelled,  paid  [he  appraised  value  to 
the  fint  beritdjie  creditor— Held  the  latter  is  not  liable  to 
the  postponed  heritable  creditors  for  an  alleged  surplus  dif- 
ference betweea  the ,  apppiised  value  and  tbd  ivoceeds  of 
the  sale,  but  is  bound  to  aasign  his  claim  ^aiuat  the  trustee, 

p.  aoa. 

Tnittee—  LUbilily— Held 

not  relevant  to  subject  a  trustee  on  a  sequestrated  estate  in 
liability  for  Ibe  price  of  a  sulqect  aold  by  bim,  with  consent 
of  an  beritable  creditor,  tbat.be  had  failed  to  take  a  bond  of 
caution  for  [he  price  from  the  purchaser,  to  wbora  be  bad 
granted  no  diaposition,  and  who  afterwards  renounced  tbe 
purchase,  p.  203.' 

See  ^cgaieKtRct.  OHigaUon. 

Siiecfuion. 

H  OMICIDE— See  CriwiUml  Law. 

KOMOLOGATION— SecifHiAnndasd  Wife. 

HUSBANDAND  WIFE  — Adherence— Liabilitjf  for  Ex- 
penses— An  agent  having  agreed  to  defend  a  wife  in  an  action 
of  adherence  against  her  husband,  and  to  seek  bis  eipenies 
from  [be  husband — Held  that  he  waa  not  entitled  to  claim 
■aid  expeiiBCB  from  the  wife,  on  the  ground  that  she  bad  a 
separate  estate,  p.  408. 

-. Defamation — 1.  Awomanlivir^ 

apart  from  ber  bnsband,  held  en[itled  to  pursue  an  action  of 
damages  in  her  own  name.  2.  Certain  defamatory  expres- 
siona  having  been  used  in  [he  course  of  a  cause  against  a  third 
parly — Held  (reversing  Ibe  judgment  of  the  Court  below), 
that  ihe  expressions  were  relevant  to  the  cause,  and  therefore, 
that  the  party  using  them  was  not  liable  in  danuges  to  tbe 
third  party  to  whom  the  injurious  eipresiiona  referred,  p.  I. 
'    ■^.-      ^ — m — . Di  votcc  — Jurisdiction — Foreiga 


>-An  action  of  divoKe  being  brou^t  by  a  domiciled  Scotch- 
man againat  hit  wife,  who  was  an  Englishwoman,  and  resi- 
dent abroad,  in  virtue  of  ■  contract  of  aeparalion,  which  bore 
to  be  irrevocable,  unless  by  joint  consent — Held,  I.  That  tbe 
domicile  of  the  husband  was.  the  domicile  of  the  wife,  and 
that  the  action  waa  competently  instituted  in  .the  Scotch 
Courto, — the  contract  of  aepaiatiDn  being  ccmaidered  to  be 
revocable,  and  to  hf  virtuatly  revoked  by  the  execution  of  the 
aummoiia.  i.  Tbtt  the  wife  was  auffieiently  died  by  an  edicul 
dtatiosi  and  personal  intimation,  without  letviitg  a  copy  of  the 
■nmmons  for  her  at  ber  hnaband's  dwelling-place  in  Scotland, 
3.  Tliat  the  marriage,  althougfa  contracted  in  Englaitd  accord- 
ing to  tberitesof  tbe  Gngllah  Church,  and  therefore  indisaolu. 

-  ble  by  the  Courte  of  that  country,  might  be  dissolved  by  tbo 
Scotch  Courts,  on  the  ground  of  adultery  comAittad  abroad, 
p.46*.  ■ 

HUSBAND  AND  WIFE-r-Judieial  Slander  — Danagei  — 
Circuraatances  in  which,  in  an  action  for  damages  at  tbe  in. 
stance  of  a  husband  and  wife  against  a  party,  for  stating  in  4 
judidal  pleadipg,  that  their  family  prsce  had  been  broken  by 
'accusations  of  infidelity,  the  jory  found  for  Ihe  wife,  damage* 
.£800,  and  on  tbe  rest  of  the  issue  found  for  the 'defender, 
p.  £05. 

. Jua  Reli«« — Teres — HoomIo- 

gation — Circumilances  in  which  a  party  having,  by  bis  settle- 
ment, named  hi«  ivife,  aud  certain  other  persons,  to  be  hi* 
trustees,  and  directed  them  to  apply  the  rents  and  intereat  of 
bi«  property  for  Ibe  maintenance  of  his  widow  and  children, 
till  the  ysungest  child  should  he  major,  and  Ihcnafler  to  set 
apart  a  sura  snlBdent  to  secure  an  annuity  of  £fiO  to  hia 
widow,  and  divide  the  residue  among  his  children — declaring 
the  said  annuity,  and  an  eventual  provision  of  £1000,  to  be 
in  fall  to  hia  widow  of  her  legal  claimi :  and  the  widow  having 
acted  as  Iruslee,  and.drawn  an  allnwance  for  herself  otid  the 
children- &r  ten  years  during  tbeir  minority — Held  not  to  be 
barred  by  these  acta  from  chtiming  her  lerce  and  jut  rtliaa, 
p.  146. 

I .  Marriage  —  Legitimacy--  Proof 

— Circa mstancea  in  wblbh,  where  patties  once  lived  together 
and  had  a  family — Held,  that  facta  bad  not  been  proved  to 
establish  marriage,  though  one  witneft  deponed  to  tbe  man 
baring  drank  to  Ibe -woman,  under  a  feigned  name,  a»  bis  wife, 
and  other  witnesses  deponed  to  hia  once  having  had  on  inten- 
tion to  marry  her,  p.  411. 

: —  Marriage-Con  liBct —  FrovitJooe 

— A  husband  having  become  bound,  by  bii  contract  of  mar- 
riage, to  lay  out  £\S(Xi  in  the  purcbaae  of  heritable  proper^ 
or  bonds,  snd  to  take  tbe  rights  thereto  In  favour  of  hia  wifs 
in  liferent,  in  the  event  of  bor  ■■rrivance,  and  to  the  children 
in  fee ;  and  having,  by  tbe  contract,  conveyed  certain  aubjects 
in  aecurity  pro  tiaUo  of  ihe  pnvisions ;  and  baring  tberaifter 
Acquired  other  (ulgects,  tbe  title  to  which  be  took  to  hftnodf 
in  fee-simple;  and  the  wife  baring,  on  the  husband's  death, 
been  appointed  bctrix  iece  hittrU  to  tbe  cbitdren — Held,  1, 
That- the- wife  wae  only  entitled  in  ber  factory  kccoun Is  to 
take  eredio  for  ^e  inlercat  of  £IMX),  and  not  for  tbe  rents  of 
tbe  heritable  property.  S.  That  tbe  subjects  conveyed  by  Ihe 
contract  of  marriage  were  so  conveyed,  not  in  part  implement, 
but  in  security  ^»  fanto  of  the  provisiona.  S.  That  the  other 
heritable  subjects  fell  in  like  manner  to  be  oonveyed  insecurity 
pro  latUa  of  the  proviiioni,  p.  440. 

— Marriage- Contract —  Provition* 

to  Vounger  Cbildren — Fee — Clanse — A  father  in  his  aldcU  ■ 
son's  contract  of  marriage  bound  himself  to  nuke  over  fail 
whole  estate  in  favourof  that  son,  and  his  heirs-maie,  but  with 
and  under  the  burden  of  tbe  debts  of  the  father,  and  proriaiona 
made  by  him  to  bia  childran  and  grandchildren;  having  pre- 
riously  granted  proviaiooa  of  £10,000  to  each  of  hia  younger 
children,  and  having  subsequently  made  advances  to  them ;  and 
having  also  subsequently  become  bound,  in  tlie  contract  of 
marriage  of  a  yourger  son,  to  proride  and  Mcute  a  anm  of 
£S000  to  Ihe  son  and  his  spouse,  in  conjunct  fee  and  liferent, 
for  the  liferent  use  allenarly  of  bis  wife,  and  to  tbe  cbildren 
to  be  procreated  of  the  nurriage  in  fee;  whom  failing,  to  Ihe 
'd  fee,  with  power  lo  bim 


Jc 


to  4ivM»  mi  pwpordMi  fbe  Em  •noHK  hb  lAlUm  m  b*  n« 
GouBc ;  ind  tbe  fstber  bninn  providn  ■  aiun  to  tbe  diildreii 
(teoenllf  of  a  nfoond  nwniage  or  unotber  aon — Held,  1.  The 
fNoftbCiEWOUwMmtbediiidrcii.  2.  ThM  to  far  as  the 
pfoviaioaa  made  MitnequcDt  to  tbr  eldeat  aon'o  coDtnNt  of 
tDatriage  Mtcecrivd  Iboae  prcriouilf  made,  tbe;  were  ineflrctual, 
aiH)  rfdufiUc  u  bewiK  in  fmdrm  of  that  dee4,  p.  101. 

HUSBAND  AND  WlF£—PostQupli«l- Contract  —  Don». 
lion — Hivoratiuii — Eipeiiica— A  biuband  aad  wil«  baring: 
exMnted  a  poitnupiial-con  tract,  tbereby  coBvefiDg  tbe  fee  of 
all  andMindi7  bemagea,  Ik.,  in  farourof  tbe  aurrivor;  and 
the  bmbfuid  having  tb««after  lent  the  wan  of  ^3000  on  beri- 
4aUe  Mcurity,  ind  taken  tbe  bond  to  hiaiulf  and  wife,  and 
tbe  longeM  liTer  in  conjunct  fee  and  liferent,  for  her  lifereDt 
ua*  ^iMialty,  and  to  bis  heira,  &c.  in  {ee—Beld,  1.  Tbu  the 
aaid  mutual  aettlenieut  was  eiceuive,  in  reniect  that  It  con- 
veyed to  the  wire  not  only  tbe  liferent,  bnt^io  tbe  fee  of  tbe 
buabaad'i  whole  beritahde  properly.  8.  That  itwaaadoiuiia 
iaitr  vinua  et  Vforen  fuoad  acemm,  or  in  aa  far  aa  it  ex- 
ceeded ■  reuoiuible  proTiiion.  3.  That  the  huiband  waa 
Iberefore  entitled  to  revoke  aaid  aectlement,  aa  hr  aa  regarded 
tbe  fee,  oc  put  thereof.  4  That  by  tbe  deatination  ^  laid 
bond,  the  huilntid  revoked  the  Mid  aetttement  fu«u<  the  fee 
of  die  money  lent  on  aaid  bund.  fi.  The  eipenaei  of  botb 
partiei,  of  consent,  defrayed  out  of  the  tniat-funda,  p.  109. 

. Proof— Marriage— The  defen. 

der  having  written  a  letter  to  tbe  punuer,  wbo  hid  a  cfaild  to 
bim,  and  lived  in  concubinage  with  him,  declaring  her  hi» 
wife.  In  tbe  event  of  a  child  being  born  from  tbeir  connexion ; 
and  a  Kin  having  been  bom  ;  and  a  declaralor  of  muiriage  at 
the  mother"!  ingtiince  having  been  brought ;  and  it  having  been 
alleged  by  the  defender  that  aaid  letter  waa  given,  with  her 
knowledge,  fur  the  purpose  of  deceiving  a  third  party — Cir- 
cnmatancea  in  which,  1.  Opinion  expretted,  that  aaid  letter, 
of  itaclf,  did  not  constitute  a  marriage.  2.  That  it  waa  com- 
peteut  for  tbe  defender  to  prove  hia  allegitioni  relatire  to  tbe 
aaid  letter,  and  tbe  purpoie  for  which  it  waa  given  to  the  pur- 
suer, p.  125. 

. Ratification — Prescription,  Sep- 

tannial — ].  The  want  of  rati&ration  by  a  wife,  of  a  bond  and 
disposition  in  aecuriiy,  granted  by  her  for  a  debt  of  ber  hua- 
baod'i,  does  not  render  the  deed  null  as  to  tbe  wife.  2.  The 
aaptannial  limitation  of  the  Act  1695  does  not  apply  to  auch 
•  diapoaition,  p.  308. 

— ~— ~-  Separation — Aliment —  Interim 

aliment  may  be  awarded  to  a  wife  pursuing  a  procesi  of  sepa- 
ration againat  ber  huKband,  o 
■hoiigh  she  baa  eaiablisbed  m 
p.  124. 

-     .  See  Juriidieliim,  Freceu.   Fn- 

sifienl  M  ChUdrtH. 

HYPOTUEC— See  EntoiL  HtriteiU  CrtdUvr.  Xowifsrd  and 
TVnoM. 


IMPRI60NMBNT.  WRONGOUS— See /)<i)iMg«». 

IMPROVEMENTS— See  iBfoi/. 

JNOURPORATION— See  Fartntnkip. 

INDORSEE— See  Bill. 

INUORSEK— See  BUI. 

INHIBITION-Seei)i/ig««e. 

INTERDICT— See  Pr«M». 

INTKREST—Accumulationof— The  Court  fonndcompoand 
Inteteat  due  on  paymenta  made  to  account  of  a  lady^  jta  Tt~ 
Uela,  p.  181. 

-.■■  hegaef — Expeniee— Orcnmatance*  in  whlcb, 

in  conaequefwe  of  diacretionary  powera  of  sale  to  trasteee, '  io- 
terest  was  not  found  due  on  legacies  till  tbtee  years  after  tbe 
inMei'a  death  j  and  the  expense  ofditcnsaing  the  question, 
ftom  wbal  term  tbe  intereat  wat  to  run,  waa  not  alhnved  to 
either  party,  p.  135. 


nonncedin  actuMi  and  iheteafler  tbe  partici  baving  referred 


ll»  wboto  m        .    .  , 

bnt  Left  the  qMMioD«fwt«rest  •pra;  and  the  lad  ddiDBrj 
b«vu«  allowad  legri  iotenac  «a  tbaaoma  found  due  by  the 
krbitecs,  tbe  Co«Kt  faaiod— 1.  Thai  tbe  aaid  £SO0  must  be 
dcduMd  from  the  mum  fowid  doe  by  the  arbiten.  2.  That 
bwkk&tenaloalyWMdtw.  a  Thf  ■«nMiylrtion  of  iaterest 
ought  not  to  be  allowed,  p.  1B7. 

INTEREST— Bee  f'Ktor.  OUifUtn. 

INTEREST,  RE  VERSION  ARYt^Scs  A 

INTIMATION— See  iVocsM 

IRRITANT— See  EnmiL 

ISSUES— See  Pnxea,  Jurg. 


JOINT-STOCK  COMPANY— See  f 

JUDICIAL  EXAMINATION— See  Pra^. 

JUDICIAL  FACTOR— See  fcraoMNltn. 

JURISDICTION— An  emigvaDI  ^eat  bariii| been  frequent- 
ly at  tbe  iehuid  of  Skye,  and  iaoirred  oNigaHon*  there;  and 
liavii^been  penontfrdted  before  tbe  Sberiffof  iDTCtncea, 
and  tiot  having  •vailed  hipiscifvf  a  proof  of  Ua  domicile  Mng 
in  Hnotherconnty — Held,  1.  Intbewcmulneesaf  ibeeue^ 
tbat  as  ibe  deoree  waa  in  Jim  eontsMJoM,  that  there  waa  no 
ground  for  sDspcQiion.  2.  Opialon  expressed,  tbat  emplane 
agenta  were  ameniblo  to  tbe  juriadietion  in  wUeb  Ibcf  were 
personally  cited,  p.  967. 

Advocation — Competency — Poor — Tbe 

heritors  and  kirk-aesslon  of  a  parish  having  fixed  the  aoiount 
and  mode  of  assessment  for  tbe  poor,  and  aotboiiaed  tbcarcol- 
lector  to  recover  the  aame  I  and  be  having  raised  an  octioo,  and 

,  obtained  decree  before  tbe  Sheriff  wdnat  one  of  the  beriton  ; 
and  the  beritor  having  advocated— Hrid,  I.  Tbu  tba  Jndge 
Ordinary  had  no  power  to  rerisw  the  deciaioM  of  tbe  herlton 
audkirk-aeision,  or  to  inquire  into  their  IcKalitT.  S.  Tbatin 
an  advocation  of  the  Sheriffs  judgment,  It  was  Incoapetent  to 
inquire  into  the  legality  of  socb  dcdsioM^  p.  44 

. ■  CMtpeteney —  ReJersJiey — Held  incom- 
petent for  the  Court  of  Session  to  inquire,  wbetbee  a  verdict 
returned  In  tbe  Circuit  Court  of  Jnstieiiiy  wm  illegally  t«- 
tumed  or  recorded,  iu  consequence  of  the  prooeedingi  of  one 
of  tbe  jurymen  in  the  oourse  of  the  trial ;  and  an  action  of  da- 
mages sgainaC  tbe  juryman,  on  the  gnxmd  tbitbebad  wiliiilly 
and  maliciously  caused  an  irregtilar  and  improper  verdict  to 
be  returned,  dismissed,  p.  474. 

.. Competency — Sequesttetion,    Breach  of 

— Held  tbat  the  landlord,  or  the  assignee  of  bis  bypotbee, 
complaining  of  a  breach  of  sequestration  by  a  poinding  credi- 


tor of  the  tenant's,  must  apply  for  redress  to  the  Jndge  Ordi- 
nary who  awarded  the  sequestntion,  wboae  authority  baa  been 
intravened,  p.  444. 


'  Domicile  —  I^rorce  —  English  married 
parties  bBving  come  to  Edinbwgbi  and  the  hnsband  baring 
been  guilty  of  adultery ;  and  an  aetioD  of  divorce  baring,  been 


Held  [bat  tbe  Court  of  Sesaioo  bad  k 
suatain  the  sction,  p.  S81. 

Domicile— Hnaband  and  Wife — L^acj 

— Questions  raised,  1.  Whether  an  Engiiafaman,  who  died 
in  Scotland,  where  be  had  resided  for  fifty  year*  aa  governor 
of  a  military  fort,  and  had  poatciied  *  farm,  acted  as  a  Jostica 
of  Peace,  and  married  a  Scotswoman, — waa  to  be  held  as  do- 
micrledin  ScotlandattherimDofUa  death?  KWhethertbe 
l^al  effect  of  that  marriage,  in  regard  to  any  property  «ecniiiig 
to  the  vrife,  fell  to  be  regulated  br  the  law  of  Scotland  ?  3. 
Whether  alegaev  left  to  Ibe  wife,  b«  MX paidover  to  her  or 
ta  tbe  husband  during  the  subsistence  of  tbe  nMiriage,  did,  br 
the  law  of  Scotland  and  of  England,  beoome  Tested  in  tbe 
wife,  and  waa,  by  the  law  of  Scodand,  jure  marM,  tranallMrcd 
to  the  husband  7  4.  Wbether  an  telioB  h  eoitnielent  in  the 
Court  of  Sesaion,  to  compel  a  party  domiciled  in  Scotland  to 
grant  an  order  on  a  party  in  England  to  pay  to  an  Eingjishmaii 
a  sum  alleged  to  belong  to  bim?  p.  ITS. 

Foreign^Circonutanees  In  wfaicb  a  tM- 

lBti»  having  by  Ui  will,  in  tbe  IJi^liib  form,  proridcd,  tbat 


'  If  Mf  dlipntn  or  difGmltiei  ibould  triM  in  exprnling  the  wilt, 
bi«  MKOloni  sbould  file  i  bill  In  CfainetrjagaiEUt  the  leffateei 
or  ocfaer  psrtin  nisinf(  ineb  dispute*,  in  order  tbat  the  will 
might  be  carried  into  eJTecl  under  (be  direrlion  of  the  Court 
of  Chancery  ;  Rnd  billi  hsTing  been  filed  In  that  Court, — an 
action  brought  in  the  Court  of  Sesiion  by  Ieg>trea  domiciled 
in  I^otUnd  agalnet  the  HdcniniBtrstor*  of  the  will,  also  domi- 
ctlpd  in  ScuiUnd.  ws>  lialed  till  the  iiaue  of  the  accounting 
in  Cbanrrrf.  p.  394. 

JURISDICTION— SupplerrenL  Lettera  of  — Eiecutor  — 
Whera  the  bond  uf  eaulron.  lodged  by  tvro  executora  on  obt&in- 
'  ing  confirmation,  bound  tbem  to  to  be  lubjert  to  ibe  Jurisdic- 
tion of  the  Sheriff  }iia  ComminMuy — Opinion  eipreued,  that 
one  of  tbem  who  reaided  in  a  different  county  might  be  cited, 
on  letters  of  supplement,  to  appetr  before  tbe  Sheriff  of  tbe 
county  where  tbe  confimation  was  expede,  p.  113. 

See  Sand.    SyOtind  and  Ifj/r.    iVaeeia. 

JURATORY  CAUTION— See  Praxa. 

JURY  TRIAL— Bee  PrortM. 

JUS  RELICTS- See  Huttani  and  Wjft. 


KIRK  SEATS—Part  and  Pertinents~In  a  ranking  and  mU 

of  houiea  in  Norlb  Leith.  aeats  in  the  parish  church  ordered 
to  be  aold  proportionally  along  with  the  houaea  to  which  they 
had  been  allonted,  and  not  sepancely,  p.  494. 


LAND  ESTATE— See  Se^etlrttlion. 

LANDLORD  AND  TENANT— A  lease  having  providea 
tbii  a  teniint  should  not  Uke  two  white  cropa,  or  plough  up 
for  crop  any  of  tbe  farm  which  had  not  been  three  yean  in 
gnus,  and  that,  if  he  deviated  from  this  rotation,  he   abould 

Cy  ^  10  of  Bddiiiona)  rent  for  each  sere  so  cropped  during  the 
X  three  years  of  the  lease ;  and  tbe  tenant  having,  the  year 
before  the  ripiry  of  liii  lease,  cropped  a  field  which  bad  not 
been  three  yrara  in  grass,  end  alf-o  cropped  the  aame  Geld  the 
last  year  of  the  lease — Udd  (affirming  the  judgment  of  the 
Court  of  .Session),  that  the  tenant  wai  liable  intbepenul  rent 
for  Iwth  years,  p.  515. 

. '—  Circnmitances  in  which 

held,  that  the  tenant  of  an  inn,  to  whom  a  deduction  from 
hi)  rent  had  been  agreed  to  be  granted,  on  condition  of  hia 
keeping  the  inn  opun  till  tbe  following  term,  was  entitled  to 
tbe  deduction,  although  be  bad  aubset  the  inn  to  another  party, 
•nd  It  had  been  shut  foi  a  few  daya  before  that  party  took 
pOMesiion,  p.  181. 

Counter  -  Oaiins  —  D»- 

mages — A  teitant  having  entered  to  a  farm  on  a  mieaive  of 
leaae,  which  stipulated  [hat  a  certain  sum  Should  be  laid  o<  ' 


e  first  fi' 


.ra,  the 


id  draining  dt 
tenant  being  bound  to  perform  the  carriages,  and  ti  .  , 
percent,  interest  on  the  sums  expended;  and  the  tenant,  though 
Br  paid  hia  rent,  having  disclaimed  the  miasire,  on  tbe  ground 
that  it  had  been  nltgred  by  a  verlral  bargain  with  the  landlord  ; 
•Dd  a  litigation  having  ensued,  which  lasted  for  four  years, 
when  tbe  missive  was  found  binding;  and  four  years  more 
ksvin^  elapwd  before  tbe  tenant  concurred  in  adjusting  a  for- 
nalleM»— Held,  1.  Tbat  the  landlord  hod  incurred  no  li>- 
bili^  tor  damaget  on  account  of  tbe  want  of  the  diking  and 
draining  during  tbe  first  four  year*.  !1  That  in  order  to  sup* 
port  a  claim  of  damages  for  the  subsequent  four  yeara.  the 
tenant  was  bound  to  prove  that  he  required  performance  by 
the  landlutd  of  his  obligations,  p.  470. 

Hypotbec —  Circumstait- 

ees  in  which  machinery  s<rid  to  a  tenant,  and  placed  by  him  in 

.  Ibe  premisaa,  but  afterward*  re-acquired  by  the  sellers,  found 
not  t»  be  latgect  to  tbe  landlord's  hypothec,  p.  8^2. 

. Hypothec  —  Arrears  — 

Poinding — Landlords  having  aequeatrated  their  tenani'a  stock 
and  effects  in  security  of  the  current  year's  rent  i  and  in  com- 
petition with  a  poinding  creditor,  having,  after  payment  of 
.  Ibeir  rent,  impropeily  appliei)  part  of  Ibe  proceeds  of  the  sals 


of  tbe  stock  in  satJsra'ctiori  of  airrettrs  —  Hfcld;  tbat  di^ 
were  liable  in  the  expenses  incurred  iii  the  Sheriff  Court 
and  Court  of  Session,  in  reaiatipg  that  improper  applioatibn, 
p.  50. 
LANDLORD  AND  TENANT— Hypothec- Steam-Power 
— Water — A  tenement  being  let  for  a  bleaching,  &c.  eats- 
blishment,  at  a  certain  rent,  along  with  the  uae  of  water 
and  a  steam-power,  for  tbe  purposes  of  tbe  manufacture,  at  a 
certain  additional  rent,  to  be  ascertwned  by  referees — Held 
that  tbe  water  and  steam-power  were  part  of  the  subject  let, 
for  the  rent  of  which  the  landlord  was  entitled  to  use  hia  hy- 
pothec over  all  the  utensils,  and  other  subjects  belonging  to 
tbe  tenant  on  tbs  premises,  p.  377. 

I         : i>ease — A  tenant  having 

entered  into  poaseision  under  a  lease  for  fourteen  years  ;  but, 
prior  to  tbe  date  of.  its  expiry,  having  had  various  correspon- 
dence with  the  agents  and  factor  of  tbe  landlord  for  a  proro- 
gation of  it  for  nineteen  yeara  ;  and  a  new  leaae  having  been 
executed  by  the  landlord,  but  never  having  been  delivered  to, 
or  executed  by  the  tenant  i  and  he  not  Laving  paid  tbe  graasum 
therein  atipulsted(  and  having  removed  at  the  expiry  of  tbe 
first  leaae — Held  that  as  there  bad  been  neither  a  reduction 
nor  renunciation  of  the  old  lease,  it,  in  tbe  circumstances,  waa 
that  on  which  alone  the  tenant  could  fonnd,  p.  I39l 

-  Lease  —  Clause  —  Con- 


struction— Jury  Trial—A  tenant  having  brought  an  action 
against  bis  landlord  fur  payment  of  certain  sums,  alleged  to 
have  been  stipulated  in  the  tenant's  favour,  in  a  miasive  letter 
granted  by  the  landlord— Held  tbat  it  was  inexpedient  to  re- 
mit the  eonatituCian  and  amount 'of  the  claim  to  a  jury,  before 
tbe  Court  bad  determined  the  legal  couitniction  end  effect  of 
the  letter  founded  on,  p.  310. 

1 Lease — Clause— ^  Melio- 

in  entering  into  possession  of  his  farm. 


t,  tbe 


having  paid,  in  terms  of  his  lesae,  to  the  outgoini^ 
value  of  his  meltorations,  upon  condition  of  receiving  u 
end  of  tbe  lease,  for  tbe  biggings,  fences  and  trees,  a  sum  aot 
exceeding  three  years'  rent — CircnmstsDcesin  which  held,  that 
the  landlord  was  entitled  to  set  off  against  the  incoming 
tenant's  claim  fur  that  three  years'  rent,  at  tbe  end  of  the  leaae, 
any  claim  competent  to  him  (the  landlord)  for  failure  of  the 
tenant  to  leave  the  biggings  and  fences,  delivered  by  him  to 
the  landlord,  in  proper  condition.  8.  Wberea  leosecontained 
a  specific  agreement  as  to  biggings,  fences  and  trees,  and  also 
a  general  obligation  on  the  tenant  to  fulfil  all  the  other  condi. 
tiona  and  reattictiona  contained  in  the  leases  of  the  other  farm* 
upon  the  estate — Held  tbut  this  apecific  agreement  could  nut 
be  modified  or  regulated  by  any  conditions  or  restrictions  le- 
lative  to  bif^ings,  fences,  lie  in  the  other  leases,  p.  276. 

-  Cropping — Bo- 

landlord  for,  initr  alia,  having  a  propoition  of  the  form  grossly 
excessive  in  white  crop  in  the  last  year  of  tbe  lesse,  p.  385. 

Lease — Urban  Tenement 

Proof^A  house  being  let  for  one  year  and  nine  months, 

and  receipts  being  grauted  fur  the  nine  months'  rent  to  a  wo- 
man, whose  name  waa  on  the  door,  and  who  then  left  tbe 
bouse  I  and  the  landlord's  agent  who  let  the  haute,  and  slxt- 
the  agent's  wife,  having  deponed  that  another  party,  who  sL 
leged  himself  to  be  a  lodger,  was  the  true  tenant,  and  had  be- 
come hound  for  the  rent — Held  not  to  be  proved  by  competent 
evidence,  that  the  house  was  let  to  the  alleged  lodger,  or  that 
he  became  cautioner  for  the  rent ;  and  tbat  the  original  agree- 
ment not  being  in  writing,  would  not  have  been  obligatory  on 
him,  although  be  had  been  a  party  to  it,  p,  63, 

Removing — Circumstsn- 

ees  in  which  the  Sheriff  having  decerned  in  s  removing  on  the 
Act  of  Sederunt  1756;  and  a  suspension  of  the  charge  of  re> 
moving  being  ptesenled,  on  tbe  ground  principslly  that  the 
landlord  hdd  used  sequent  ration  which  was  xufficient  to  cover 
the  rents,  the  Court,  with  the  view  of  allowing  the  queation 
to  be  tried,  on  caution  being  found  for  violent  profits,  re- 
mitted to  the  Sheriff  to  proceed  in  terms  of  the  Act  of  Scd«. 
nint,  p. -338. 

N«.  XXXIV.  I 


LANDLORD  AND  TENANT— SeqneAntlan  —  ArtMt- 
nmt— A  tenant  hiring  ptaited  a  letter  to  bia  Undlord,  who 
bad  uwd  Mqaeitration,  authoriiing  him  to  mII  for  pafmint  of 
the  rcntt  due,  without  a  judicial  warrant ;  and  the  landlord 
having  aold  undel'  arCiclea  of  roup,  which  declared  the  price  lb 
be  payable  to  him,  aa  the  ezpoaer — Held  thail  a  creditor  of 
the  lenant'a,  arreiling  in  the  banda  «f  the  puichaien,  is  pre- 
fenble  to  the  landloni,  except  for  hia  hypothec  renia,  p.  105. 

— . Sequestration- Tad  I  Re- 
location—A tenant  having,  hj  letter,  rrnonneed  poaiession  of 
certain  lofta;  indsequesntuion  far  Che  rent  baring  been  uaed; 
and  the  tenant  having  after  that  continned  to  oeeupj  them — 
Held,  in  a  aenind  sequeatnUion,  that  tadt  relocation  had  taken 
place,  and  that  the  poiaeMnn,  aifter  the  &rat  aequeitiation,  wa« 
not  compultory,  p.  S84. 

LAW  AGENT— Ste  jtUomeg  Lieme. 

LEASE— See  Landlord  and  Tenatl. 

liEQACr— Burden— Trust— Held  (affiiminff  the  jnlgment  of 
the  Court  below),  tbat  wbe^E  a  paitj  haa.  Of  a  tmat'deed, 
aattled  certain  lands  on  one  poaon,  and  left  certain  iegsde* 
to  others,  and  prorided  for  the  aale  of  certain  lands  for  pR]>. 
ment  of  the  debts,  legacies,  &c.,  and  the  entail  of  an;  residue 
that  might  be  left, — tbe  lq;acies  are  not  eiclnded  by  insltffi- 
dency  of  the  fuAd  prorided  for  their  payment,  but  are  payable 
out  of  the  trust-estate,  including  the  lands  directed  to  be  eoi- 
tailed,  p,  e. 

• . Proriaion — Clause — CircUmaMDce*  in  Which  held, 

th«t  a  apecial  legacy,  hnjueathed  tmder  tbe  burden  of  the  tbs- 
tator^  "  debta  doe  by  bond,  bill,  or  aecouitt-current,"  and  of 
hia  "funeral  expenaea,"  was  not  sntgeet  to  debts  Of  burdens 
of  any  other  descriptiDn ;  and  that  tbe  sams  dae  bj  bondi  of 
provision  to  the  testator's  children,  granted  partly  in  im|defnent 
of  his  DaniaEe-mntiict,  did  not  fall  nndar  the  description  of 
■  d,  p.  31a. 


ivbo  bad  been  abroad,  bnt  iriia  died  in  Beoltend,  bating  left  i 
will,  by  which  he  appointed  U*  esecotora  to  pay  over  ibe 
annual  proceeda  of  hia  moveable  property  situated  In  Denerara, 
to  bis  fsthef  and  mother  during  their  lives,  and  «t  thdr  deaths 
the  principal  suma  to  be  dirided  amongst  hia  brotbera  md 
asters ;  and  a  purchaser  in  Demerkra  baring  granted  bond  to 
one  of  the  executors  who  reaided  in  Scotfaind  for  tbe  price  of 
the  property  aold  to  him  i  but  tbe  executor,  altboogh  he  drew 
the  Interest,  and  paid  it  over  in  terms  of  the  will,  never  hav- 
ing realiaed  tbe  prindpal  torn- Held,  1.  That  theahareaof 
two  of  the  testator's  brothers,  who  predeceeaed  the  liferenters, 
vested  in  them  a  morte  utlsCaru.  2.  That  as  the  fbnd  was 
not  a  Scotch  fund,  a  proportion  of  these  aharea  vested  in  ohe 
of  the  lestator'a  sisters  who  surrived  her  brothers,  and  tivits- 
niitted  to  her  next  of  kin,  although  she  bad  died  before  the 
liferantet*.  without  haring  expede  any  con&imation,  p.  SflO. 

Vesting  of — A  pirty  harii^  left  a  legacy,  payable 

to  tbe  legatee  12  months  after  the  death  of  the  testator,  or 
thatof  hia  brother,  with  legallntereatafler  the  testator's  death  ; 
aod  tbe  testator  baring  oredeceased  the  legatee— Held  that 
the  legacy  bad  vested  in  the  legatee,  and  that  ^ia  repreaenta- 
tive  was  entitled  to  draw  the  intereat  on  it  fiom  the  tiow  of 

>r'sdeath,  p.  114. 

—See  Inttrett. 


LEGJTIM— SeeSucc 

LEOITIUACr— Seeifiuiinidn<l  Wifi. 

LEGITIMATE— See  Appn^xU: 

LIABILITY— See  Aftnl  and  Ctiml.  jlaignta. 

LIABILITY  OF  HAGISTRATEB— See  AfimeM. 

LIBE  U- See  Pnun. 

LIBERATION- See  ^/t'lMin;. 

LIFERENT— See  Suectumi. 

LIS  ALIBI  PENDENS— See  Fnetn. 

LOCALITY— See  Teiadi. 

M 

MANDATE— See  Fiintipal  and  Agmi.     Proem,  Ua.ndaU, 


lioaa  having  been  decerned  fi .  _,  .  .    , 

incumbent,  to  tbe  extent  of  other  ,£»0i  and  tbe  Lord  Oidi- 
Dsry  baring  refused  a  bill  of  suspension  of  a  threatened  charge 
on  the  decree  of  the  Freabytery — The  Court  recalled  his 
Lordsbip'a  interlocutor,  and  remitted  to  pa*a  the  bill,  in  otte 
to  try  the  question,  p.  116. 
MARRIAGE- MARRIAQE-CONTRACT— See  JZsu- 

hand  and  Wife.    iVDntioni  to  Children. 

MEDITATIO  FUG  j:— See  P™.i». 

MELIORATIONS— See  idiuUtn^antf  Ttnaa. 

MERCANTILE  USAGE— Sea  JV;iic<|W ami  ,.<gnu.  Sak. 

MESSENGER— See  Reti^. 

MINES— MINERALS— See  Etcamiion. 

MINOR- Bill  of  Euhange— Diligence— I.  A  charge  apinat 
a  minor,  and  not  wainsi  hjB  curators,  is  irregular.  2.  Cimia- 
atances  in  which  found,  that  a  hill  granted  by  a  minor,  witUs 
four  months  of  uajorily,  for  the  expense  of  uring  three  wecfa 
at  an  inn  on  a  shooting  excursion,  waa  not  challe^pable  on  tbe 
ground  of  minority,  p.  294. 

— ~— — Nobile  Dmcium — Appointment  of  Curators  to  a 
Natuial  Child — It  is  competent  at  once  for  tbe  Court  to 
appoint  curators  to  lllegiltniBte  minors,  p.  366. 

•_  —  —  See  Fattm. 

MINUTE— See  Prwxt. 

MORTIS  CAUSA  DEED— See 

MOVEABLE— See  £»««sioii. 

MULTIPLEPOINDING— See  Fniceu. 


NEGOTIATION— See  BiU. 
HbXT  OF  KIN— See  CiMaiiim. 
NON-ENTRY— See  Av<"i>i- and  rattoJ: 


OATH.  REFERENCE  TO— See  Bifl.  Prw/. 

OBLIGATION  —  Intereat  —  Notice-; Liberation- Held,  I. 
Tbat  ■  party  who  waa  bound  to  see  interest  regularly  paid, 
was  notlibeiated  from  his  obligation  by  tbe  creditor  accedii^ 
to  a  trust  executed  by  the  debtor.  2.  Nor  from  want  of  no- 
tice by  tbe  ereditor'l  represents tirea,  that  (be  interest  had  not 
been  paid  after  his  death,  p.  389. 

Trust— Heritable  Creditor— An  heritable 


creditor  baring  threatened  to  sell  thelanda  conveyed,  i 
of  his  bond  and  sasine;  and  the  debtor  baring  granted  lubcr- 
quent  heritable  aeeuritiea,  and  afterwarda  appointed  a  trustee ; 
and  tlie  trustee  having  granted  an  ohligalion  to  tbe  Grat  heri- 
table creditor  to  pay  hia  debt  oat  of  tbe  first  of  any  part  of 
the  truat-estste  sold  by  bim,on  the  condition  of  his  alluwliig 
him  to  bring  tbe  whole  to  sale  ;  and  it  having  afterwards  turn- 
ed out  that  tbe  first  heritable  creditor's  easine  was  null,  and 
beln^  reduced — Circumsianres  in  wbich  it  was  beld  (alGnDi'ig 
the  judgment  of  the  Court  below)  that  the  trustee  waa  not> 
withstanding  bound  to  pay  the  heritable  debt  in  full,  p.  7. 

ONEROSITY— See  Bill. 

ONUS  FROBANDI— See  Bankra^. 


PACTUM  ILLICITUH— A  vemi  aent  d«  >«  tbe  slave 
trade  in  1806.  under  the  cha^  of  a  supercaqo,  who  waa  also 
•  partowner,  baring  been  seized  and  cMidemned  on  aceoent 
of  baring  an  illegal  quantity  of  arms  and  gmpowderon  boari ; 
and  it  baring  been  dedded  (in  nspect  of  the  illegklity  of  the 
tranaaction)  tbat  the  remainiiv  owner  was  not  entitled  to  re- 
cover a  proportion  of  thelosa  irom  the  part  owaerwbo  acted  as 
anpertargo  —  Cirtnimstaneea  in  which  held,  that  the  same  plea 
did  not  bar  action  against  the  sapercargs  for  the  valae  of  c«r- 


FARENT  AND  CHILD—AlimenC- Tadtnmity— Ctfenm. 
stances  in  which  tbe  fhther  of  a  natot^  child  was  iMid  iwt 
liable  for  a  claim  of  nine  yean'  aUBCBt,  bmi|fat  fbnmd  by 


.yGOQt^lC 


the  motber  at  the  distance  of  between  twentjr  md  thfrtj'  jeua 
■fler  the  allfRed  claim  eniErged— the  father  being  all  thactlma 
abrocd,  but  bUpart-nta  having  promised,  before  hii  departure, 

(o  muiiKiiin  the  child— bavine  \iejt  it  forSre  jeaiai  andthere- 
■iter  no  eompluint  or  demand  having  been  made  againgt  tbem 
for  sliment  during  the  remaining  nine  yean,  until  the  action 
va<  raised  attiiiiEl  the  father,  p.  337. 

PAKENT  AND  CHILD— B.!<tBrd—  Ailment—  Circmn- 
staiicm  in  n-hiih  ■  luturil  *on  being  of  an  unhealthy  conatitu- 
ti'in,  rbe  father  vrai  found  liable  in  aliment,  at  the  late  of 
£12  per  annum,  from  the  time  the  boy  attained  the  age  of 
twelve  year*,  tin  the  father  took  cbai^e  of  him, — reaerring  to 
the  father  hii  alleged  right  of  relief  agaiott  the  managen  of 
the  charity  workhouse,  in  connrquence  of  Mi  agreement  with 
them  to  bring  up  tbe  boy,  p.  134. 

PARTIES— See  ft-KT^a. 

PARTNERSHIP—A  contract  of  copsrtnery  having  provided 
that  the  company's  boolta  should  he  annually  balanced,  and  a 
minate  entered  in  the  tedcnint  book,  and  signed,  Siing  the 
value  of  each  partner's  eliare  In  the  Concern,  after  making  al- 
lowance Tot  bad  or  doubtrul  debts ;  and  that  on  the  deata  of 
any  partner,  his  representatives  should  be  bound  to  withdraw, 
on  receiving  the  d^i-eaicd's  share,  as  ascertained  by  the  minute 
authenticating  the  Inst  bulance— Held  that  (he  last  balance, 
sheet,  made  up  htTiire  the  death  of  a  partner,  not  being  fol- 
lowed by  any  minute  or  sederunt  tn  the  books,  i»  not  per  te 
conclosive  evidence  of  tbe  value  of  the  abare  of  that  partner, 
p.  426. 

, [ncorporation — Supenuinuation~Corape- 

tency — A  member  of  an  incorporation,  acting  under  regula- 
tions confirmed  by  the  MagistrateB,  for  the  purpose  ofgranting 
relief  to  decayed  members,  &c,  having  demunded  the  continu- 
ance of  •  high  rate  of  pension,  as  under  a  prior  set  of  rcgula- 
tiona  which  had  been  rescinded,  and  been  refused ;  and  hav- 
ing brought  an  action  to  compel  payment — the  Court  dismiss- 
ed the  action,  and  eiprpssed  an  opinion,  that  such  was  incom- 
petent, without  reduction  of  the  Act  rescinding  said  prior 
regulations,  p.  245. 

-   Joint-Stock  Company  —  Assignation — 
■uptcy — A  pi   "        -<■    ■  I  -   --  .-     - 

1,  That  the  aasigneea 
That  a  latent  hsck-bond  did  not,  f  uood  tbe  Company,  qualify 
Guch  assignalion,  or  make  it  merely  one  in  security.  3.  That 
the  regulations  in  the  contract,  as  to  the  transfer  of  stock,  were 
for  the  benelit  of  the  Company,  which  they  were  entitled  to 
waive ;  and  (hat  such  waiver  could  not  operate  in  favotu  of 
third  parties,  to  the  Company's  prejudice,  p.  384. 

Joint-Stock  Company — Cslls — A  party 

having,  per  mandate,  subscribed  tbe  contract  of  a  joint-stock 


directors  and  trustees  (partners),  who  had  psidup  their  instal- 
luents,  that  be  was  not  entitled  to' resist,  on  the  ground  that 
the  whole  capital  had  not  been  subscribed,  and  thst  former 
directors  bad  mismanaged  the  company's  affiiirs,  p.  237. 

_     ,  --..,  ,— Joint-Slock  Company— StatuIe-^CIauae 

— A  joint-stock  building  company,  being  iocorporated  by  an 
Act  which  ordered  t]ie  committee  of  management  to  number 
all  the  shares,  and  to  Issue  certificates  specifying  Ihe^e  num- 
hars,  without  prejudice  to  the  shareholders  selling,  before  ob- 
taining such  certificate — Circumstances  in  which  the  seller  of 
certain  shares<wbo  bad  obtained  no  lucb  certificate,)  held  tlot 
bound  to  ipecify  the  nuniben  (hereof  in  tbe  conveyaiice  to  be 
gisnled  by  him,  p.  84. 

-  Joint-Stock  Banking  Company — LtsU- 


lily — Assignation — Ctreumatances  in  which  the  partner  of  a 
juiot-stock  banking  company  having  sold  his  share,  without 
■tteuding  to  the  form  and  rules  of  transfer  prescribed  by  tbe 
contract,  he  was  held,  notwithstanding,  to  be  relieved  from 
liability  subsequent  to  the  assignation,  on  the  ground  that  it 
had  been  recopiiaed  and  homologated  by  the  company,  p. 
33S. 
— — ^^— ^-^   Society— RclevBiMy— Udd  that  Dlneu 


— beli^  one  of  the  eontingencie*  entitling  a  member  of  a  so- 
ciety to  relief  from  the  funds, — aflurded  a  relevant  gruuiiri  lor 
eliding  the  irritancy  of  the  membtr's  rights  consequent  on  iiol 
paying  up  his  periodical  contributions,  p.  481. 

PATERNITY— See  Proo/: 

PAWNBROKERS'  ACT— See  Phjcmj,  Smpemfem, 

PETITION— See  /Vocrn. 

POINDING— See  Dilist^o:.   Seqveilraliim. 

POISON.  ADMINISTRATION  OF— See  CWmiB«fto». 

PRKFERENCE— See  Bankrupt. 

PRKSCRIPTION- Acrounta- Ciicumstancea  in  which  the 
triennial  prescription  held  to  apply  to  a  land-sorreyor'a  ac- 
count, p.  2B7. 

Evidenee^A  party  having  brought  an 

action  for  payment  of  a  promisiory-note  granted  to  bis  ^ther- 
in-law— Held,  I.  That  the  sexennial  prescription  was  elided 
by  lettera  written  by  the  granler  after  the  creditor's  death. 
S.  CirctimsCnnces  in  which  the  triennial  prescription  was  held 
Dot  to  apply  to  certain  accounts  for  freights,  pleaded  in  com- 
pensation of  said  note.  3.  That  entries  in  a  ledger,  admitted 
not  to  have  been  posted  till  1812.  from  jottings  not  produced^ 
were  not  evidence  of  accounts  alleged  to  have  commenced  in 
1801,  p.  306. 

, Triennial — Circumstances   In  which   ■ 

c!*ira,  founded  on  written  offers  snd  specifications  for  mMon 
woik  done,  but  without  any  ivritten  contrsct  constituting  the 
debt — Held  to  have  undergone  the  triennial  preacriptfon,  and 
that  this  plea  wu  not  elided  by  letters  from  the  party  ai' " '" 


it  contain  any  bk 
knowledgment  of  the  extent  of  work  done,  or  of  the  josttee 
ofthedebl,  p.  496. 

Wages — Circumstances  in  which  (afflrtn- 

irg  the  judgment  of  the  Court  below)  a  pariy  waa  anoilried 
from  claims  brought  in  16^,  for  payment  of  wagea  sieged  to 


Wife,   rroaf.    Teiid... 

PRESENTATION,  BOND  OF— See  Cauiion. 

PRINCIPAL  AND  AOENT— Accounts— Audit— Enpen. 
ses- An  agent  having  presented  a  petition  fo  the  Court  to 
have  bis  accounts  taxed  ;  and  the  client  having  lodged  answen. 
Directing  to  the  accounta  aa  partly  composed  of  fictition* 
claims  and  improper  charges ;  and  tbe  agent,  before  theae  an- 
Bwera  were  lodged,  having  oSered  to  deduct  £  ISO  on  aceoaot 
of  these  charces,  which  he  said  hsd  been  introduced  pn- fit- 
curiam,  but  this  being  rejected  by  tbe  client,  and  a  special  re- 
mit being  in  consequence  made  to  the  anditor,  who  deducted 
;C138  on  account  of  these  charges, — the  client  found  liable  in 
the  expensea  of  tbe  discasalon,  p.  269. 

. Acconnta  —  Suspension  — 

An  agent  having  obtained  decreet  in  absence  firr  a  busineaa 
account,  the  Court,  on  advising  a  bill  of  aaspensioo,  remitted 
before  answer  lo  the  auditor  to  tax  the  account,  p.  02. 

-  Assignation — Back- Letter, 

—  A  law  agent  having  ad- 
ntry  client,  and  received  lher»< 
-'■-  '.nd  poliri-  -*■  '• 


Inlerpretatioh  of— Retro 
vanced  sums  of  money  lo 
for  assignations  to  certain  subtacks  > 

ex  facie  absolute ;  and  having  at  the  aame  time  granted  back- 
letters,  agreeing  to  reconvcy  tbe  same  on  payment  of  tbe 
money  sdvsnced- Held,  I.  That  the  transaction  wa*  one 
merely  in  security.  2.  That  the  trustees  of  the  party  who 
advanced  the  mon^  were  bound  to  account  ior  tbe  rvnts  and 
other  sums  uplifted  by  him.  3.  That  tbe  puraaer  waa  en- 
titled to  be  retrocessed  to  the  policiet  of  insurance,  p.  XL 
, Liability  — Mandate—  Ex- 
penses— A  party  who  bad  intrusted  an  aswit  with  diligerice 
to  recover  a  debt  due  to  him,  held  not  liable  to  the  debtor  for 
the  expenses  of  an  ordinary  action,  raised  fay  the  agent  after 
the  debt  had  been  paid,  without  tbe  aathority  of  hia  principal, 
and  without  producing  the  diligence  ai  an  implied  mandate, 
p.  437. 

-  Ltabtli^— Mercantile   Vi- 


,Goo(^le 


■■In,  ind  wen  not  to  conclude  ■  wle,  whboat 
tbe  approbatioii  of  their  conititucnta ;  and  biving.  witb  tbe 
■pprobatioii  of  tbe  owner*  of  tbe  goodi,  lold  one  parcel  tbere- 
oftoa  purcbaier,  wbo  promited,  and,  after  ibe  date  of  tbe 
sale,  delirered  the  acceptance  of  >  mercuntile  boose  in  pBy- 
ment,  and  Lbereb;  closed  tbat  iranmcCion.  nfairb  the  commia- 
■JoD-agenta  alleged  to  have  been  on  tbe  purebaier'i  own 
aecoant,  bat  which  the  ownera  alleged  to  bave  been  on  ac- 
coant  of  the  honae  who  granted  tbe  bill  j  and  the  nunmiuion- 
•gents  having  thereafter  received  uiotber  offer  from  Ibe  eame 
individual  for  ■  ascond  parcel  of  goodi,  with  the  promiie  of 
an  acceptance  by  the  aame  huuie  in  payment ;  and  bavinf 
informed  their  cotiilituenti  tbat  thii  tnuitaclion  waa  to  be 
aettled  in  the  sane  term*  with  the  first,  and  received  their 
authority  to  conclude  the  sale ;  and  the  goodi  having  been 
•old  and  delivered  to  tbe  purchaser,  without  receiving  from 
bim  the  alipulated  bill  for  (he  price  ;  and  the  purchaier  having 
beoome  bankrupt  before  delivery  of  the  bill — Circumatancei 
in  which  found,  that  the  eom  mission -agents  were  nut  pcrson- 
all*  liable  to  tbe  ownera  of  the  goods  for  the  price  of  tbe  second 
parcel,  p.  453. 

PRINCIPAL  AND  AGENT— Reduction— A  client hsvuig 
intrusted  bit  agent  with  the  custody  of  •  bill  of  eicbange, 
which  went  amiaiing  in  his  bands ;  and  an  action  at  (be  ulienl*a 
initance  againal  the  agent,  for  tbe  eonteno  of  tfae  bill,  having 
been  dismissed  by  the  SberifT— Cireumstancea  in  wbich  tbe 
Court  reduced  the  decree  of  the  Sheriff,  and  before  faitber 
answer,  remitted  to  the  Lord  Ordinary  to  inveatigatc  fully 
into  the  eiieumaianees  of  the  ease,  p.  Ki. 

Settled  Account — Suspen- 
sion— A  client  hiving  granted  geveral,  renewals  of  a  bill  for 
■n  agenfa  bnaineia  account ;  and  the  agent  hevini;  obtained 
decree  hi  absence  for  the  contents  of  tbe  last  renewal*,  but  it 
being  alleged  that  tbe  account  bad  neither  been  taxed  nor  ren- 
dered— Bill  of  suspension  passed  on  juratory  caution,  reserving 
all  questions  of  expenses,  p.  409. 

POORS'  ROLL,  pp.  171,  426. 

. Duties  of  Mmisters  and  Elders — In  appll- 

cttions  to  tbe  kirk-«easion  for  cerliScates  of  poverty,  in  order 
to  found  ■  etaim  for  tbe  benefit  of  tbe  poors'  roll  before  (be 
Court  of  Session— Held,  I.  That  the  duty  of  the  minixier 
■od  elders  waa  limited  merely  to  issuing  a  eerlificale  of  their 
belief  of  inability,  from  poverty,  to  canyon  a  suit,  ri  rice  m-ta. 
2.  Tbat  they  had  no  right  to  enter  upon  the  mertta  of  the 
mit.  S.  Circumatancei  in  which  tbe  declarations  of  a  minis- 
ter and  elders  at  tbe  ^,  of  their  belief  of  ■  party's  povert/, 
were  found  sufficient  to  wanmnt  a  remit  to  the  Uwyen  and 
agents  for  tbe  poor,  p.  42. 

.1  See  Proceii. 


PRIVILEGE— See  Jl£ejil.  DOigmce. 

PROCESS,  p.265. 

ADJUDICATION— IntimaHon—1.   loiima- 

tkm  of  a  first  adjudicadon  ordered,  although  ihe  defender 
pleaded  that  the  pursuer  bad  no  dtle  to  pursue.  In  respec(  be 
was  denuded  of  his  estate  by  a  trust-deed  for  beboof  of  cre- 
ditors. 2.  This  defence  of  no  title  repelled  as  preliminary, 
reaerring  ita  effects  on  the  merits,  p.  402. 

ADMIRALTY— Caution— Held   that  under 

tbe  Act,  I  William  IV.  c  69,  transferring  the  Admiral(y 
joiiidiction  to  tbe  Sheriff,  the  inferior  Judge  has  no  discre- 
tionary power,  and  (hal  it  is  imperative  on  bim  to  order  a  de- 
fender to  find  caution  da  dannii  el  intpemii,  p.  37& 

ADVOCATION— Competency  —  M    Geo. 

IILc  1 1 2,  sec  36.— In  an  acdon  for  all  ment  to  an  illegitima(e 
child,  a  proof  prout  ^  jura  waa  allowed,  and  taken  i  and  tbe 
mother  having  tendered  her  oath  in  supplement,  this  waa 
objected  to  a*  incompetent,  on  the  ground  tbat  no  temi  plena 
prebalio  had  been  established  ;  and  the  objection  having  been 
repelled  by  tbe  Sheriff,  and  an  advocation  brought— Held  such 
wa*  incompetent,  as  the  judgment  waa  nut  final,  nor  one  of 
tboee  interlocutory  sentences  which  could  be  advocated  with 
leave  of  tbe  Inferior  Judge,  p.  IB9. 

Expenses  —  The   cause 


being  advocated  by  one  party,  wbo  waa  u 
merita,  tbe  opposite  party  may,  without  ■  counter  advocation, 
claim  his  Inferior  Court  expenses  which  bad  been  disallowed 
by  tfae  Sheriff,  p.  166. 

PKOCESS— ADVOCATION— See  Agnem<ttt. 

APPEAL — Inleidicl — A  par(v  having  obtnn- 

ed  an  interdict  agaiiiit  a  trustee  till  tbe  bill  ofsuipentinn  anil 
interdict  on  which  it  proceeded  iras  advised ;  aiid  ibe  Court 
having,  at  adviiing,  passed  (he  bill,  and  continued  tbe  inter- 
dict as  (o  cutting  wood,  but,  f  Hood  vtira,  rerulled  it ;  and  an 
appeal  having  been  taken  to  the  House  of  Lords;  and  another 
bill  of  auspension  snd  interdict  presented  .against  the  other 
Bctsof  tbe  trustee,  on  tbe  ground  (bet  the  appeal  revived  iba 
original  interdict  pronounced  in  the  Bill-Chamber,  the  Court 


refused  the  bill.  p.  59. 


waa  competent,  3I& 


-  Question   raised,  whether  appeal 


not  entitled  to  share  ineiecutry,  without  oollation  of  heritage, 
and  remitted  to  tbe  Lord  Ordinary  to  proceed  according^  ; 
and  the  party  having  intinuted  bia  intention  to  appeal ;  aitd 
die  Lord  Ordinary  having  ordered  bim  to  lodge  a  minute,  if 
he  meant  to  collate — tbe  Court  remitted  to  the  Lord  Ordinary 
to  hear  parties  on  a  prorogation  of  the  time  to  lodge  aaid  mi- 


Session  has  been  simplv  affirmed  by  lE 
petidon  to  apply  the  iudgment  is  unnecessary,  p.  Al 
AUDITOR,  p.  83. 


-  BANKRUPT— Caution- 


whicb  the  assignee  of  a  Ewnkrupt, 
to  be  conjunct  with  the  bankrupt,  and  to  be  in  poor  rircom- 
stances,  and  under  diligence,  listed  without  being  ordained  to 
£ndcaudon,  p.  190. 

Sequestration — Exoneration-^ 

Discharge — In  ordering  intimation  of  a  petilioo  for  ezoneratiun 
and  di«:harge  which  will  expire  in  neatlon,  it  ia  competent 
to  remit  to  a  Lord  Ordinary  of  tbe  Division  to  proceed, 
p.  306. 

BILL.CHAMBER— Delay— Indmation  — In 

a  reference  to  oaih  in  the  Bill-Chamber,  tbe  f^maaisuanfT 
bsving  adjounied  (be  diet  from  five  o'clock  to  seven  the  sams 
evening ;  and  tbe  agent  of  one  of  the  parties  not  having  ap- 
pearad.%or  sent  a  clerk,  but  having  sent  a  letter,  staling  that 
a  previous  engagement  prevented  bis  atten'lanee — Tbe  Court 
refused  the  &l!,  and  expressed  an  opinion,  tbat  no  indmaiioB 
of  tbe  adjaumed  diet  waa  necesssry,  p.  17&. 

, CALLING  LIST— Held  to  beju  lertii  to  a 

defender  to  plead  tbat  tbe  summons  had  been  lodged  with  tbe 
clerk,  to  be  called  a  day  later  than  required  by  tbe  Act  of  Se- 
derunt, 1  Itb  July  1828,  sect-  36,  p.  332. 

—  C  A  UTIUN— Seduction— A  party  having  raw. 

eda  aummons  of  declarator  of  mairiege,  with  an  alternative  con- 
clusion for  damages  on  tbe  head  of  aeduclion,  in  tfae  event  of 
her  not  establiabing  her  msuisge;  and  having  abandoned  her 
canduiion  of  marriage  ;  and  a  record  having  been  made  up — 
Held,  1.  Tbat  tbe  summons,  taken  along  with  tbe  condescen- 
dence, was  still  sufficient  to  support  tfae  conclusion  for  da> 
mages.  2.  Tbe  defender  being  bankrupt;  and  bis  trustee, 
after  aiating  himself  to  tbe  action,  baring  withdrawn — Qr- 
cumstances  in  wfaicb  found,  that  the  defender  was  not  bound 
to  find  Fsudon  for  the  expenses  of  process.  3.  Qoeadon 
raised.  Whether,  after  tbe  record  was  closed,  tbe  libel  could  be 
amended,  tbe  objection  to  its  being  defecdve  not  having  been 
staled  in  timini  ?  p.  66. 

CESSIO  BONORUM,  p.  »!0. 

Advoate  and   Agen^ 


p.  210. 


-  Certificate  - 


torf — Opinion  expressed,  I.  Tbat  where  a  foreigner  and  his 
miindalory  have  obtained  decree  against  a  party,  wbo  after- 
wards pursues  a  renio  tonorum,  Ibe  mandatory  is  tbe  proper 
party  to  be  railed.  2.  Tbat  a  certificate  of  Imprisonment, 
'signed  by  tbe  dei^  of  tbe  jail,  and  not  by  tbe  macictme^  ia 
'     ,t.p.«34k 


yGoot^le 


PROCESS— CES8IOBONORUM-Hrfr.P»y-An6B<!er 
ip  the  irmy,  who  wait  niBrried,  uid  had  fotir  children,  and 
whou  bRif-paj  Bmoanted  to  ;eSS  per  annum,  and  hia  debti  tu 
fIBO,  found  entitled  to  the  benefit  of  the  etuia,  oa  Maignitig 
XIB  per  annum  of  hii  baif-pajto  hi*  credilon,  p.  303. 

. . : . Preliminary  ObijcctioD 

— Obaerred,  it  la  too  lace  to  atkte  preliminarj'  olgeetiona  to  '• 
teaia  to Hsran  after  the  parauer  baa  lodged  biact 
p.  Ml.  •     ■ 

CHANCERY    OFFICE 

Deed>--In  a  i-aae  of  redaction,  it  having 
obtain  an  original  retout  from  the  Chancer}'  OSee,  the  Court 
ordained  tUe  l^baricery  clerk  to  transmit  it  to  the  cle>k  of  pro- 
ceas  in  the  Court  of  Seuion,  atid  inttmeted  cbe  Tatter  not  to 
lend  it  to  either  partf,  except  on  In  order,  of  Court,  on  caaie 
abown.  and  on  anffieient' caution  being  found  for  ita  return, 
p.«9l.  •  ■ 

.  CONSISTORIAL— DecrA  In   Abaence,  p. 


272. 


torial  caae,  the  Court  refused  to  inttract  the  Lord  OrdinMr/ 
to  reaerre  the  qnention  of  eipentea,  p.  iM4. 

Proof— Hetd,  that  in  an 


action  of  diTorce,  tba  opposite  parij  muit  be  fumiihed 
liac  of  witneaaea  before  proceeding  with  the  proof  before  the 
coiDiDtwarT  etaminalor,  p.  339. 
CONTHACT-:Feu-I>iity,  Rate  of— Proof- 
Oath — Partie*  bating  agreed  verballj  to  execute  a  fea-con- 
tract  at  a'  certain  rate  of  feu-doty ;  and  dinputea  having  arisen 
ai  to  the  amount  thereof,  after  the  Tassal  bad  taken  potseaiion 
—  CircDmitances  in  which  held,  that  it  waa  incumbent  on  the 
Toaaal  to  prore  the  rate  of  feu-datf  b;  a  refereoee  to  the  pnr- 
BUer'a  oath,  p.  108. 

-  CORPORATION  ... 


been  pmented  aftainat  a  charge  bf  a  part;  qu 
diaputed  corpontion.  the  Court  would  nut,  at  thia  atage  of 
natter*,  enter  into  the  diecuaaion,  but  pateed  tbe  bill  to  try 
(be  quealion,  p.  130. 

CURATORBONIS—Fanqr- Petition  of 

the  futtot  of  a  curator  ionit  fur  eiCraordinkry  powers,  refaaed 
— the  curator  beinff  abroad,  p.  900. 

DECREE—A  decree  in  absence,  wbicfa  had 

been  extracted,  opened  up  by  a  reduction  at  the  distance  of 
ten  yeara  after  it  waa  pronounced,  totha  e&eet  of  allowing  tbe 
defender  to  be  beard  on  hie  defcDces,  p.  190. 

DECREE   IN    ABSENQE— Reduction  — 

An  incompetent  decree,  pronounced  bj  debalt,  opened  op  in 
■  reduction,  witbuut  pmnent  ofexpenaea,  p.  322. 

.  DECREE  BY  DEFAULT— Suapenaion— A 

suapendon  baring  been  preaenled  ofa  decree  of  the  Court  of 
Seaiion,  pronotinced  Ijyde&ult.  and  which  bod  been  extracted, 
the  Court  remitted  to  paaa  tbe  bill  on  caution,  and  on  payment 
of  the  eipenaea  Ineurt^d  by  the  cbaTger,  up  to  the  time  when 
the  anapender  might  haTC  been  reponed,  in  terma  of  the  Act 
of  Sedeiunt,  and  of  the  expenae  of  extract,  p.  280. 

DILIGENCE— Circumatancea  in  whicb  con- 

deaeeodence  for  tha  pursuer  ordered  to  be  received,  before 

onaidcting  ai  iu  granting  a  diligence  to  the  defendera,  p. 


aoo. 


having  compromiaed  in  writing  a  claim  of  damage!  again 
tbem  by  an  individual,  reaerving  aninat  each  other  their  tighta 
of  relief-' Circumaiaoce*  in  which  held,  that  in  an  action  of 
relief,  it  waa  incompetent  for  one  of  tbe  defenders  to  obtain 


DECREET,  INTERIM— A  legacy  having 

been  bequeathed  to  a  party,  on  condition  of  paying  Interest  an 
it  to  the  granter'a  niece  during  her  life;  (he  niece  having 
broMght  an  action  for  the  Iniereat ;  and  the  legatee  disputing 
merely  the  rate  of  intareat — Circumacanoes  in  whicb  interim 
decreet  given  for  8i  percent,  p.  71. 

ENROLMENT,  NOTICE  OF-Ob»crved 


aultiplepolnding,  for  tbe  purpose  of 
M  aiccrtained,  oud  au  order  for  reviaing 
D  which  to  obtain  an  order  foe 


a  notjee  of  eoralment  in 
getting  the  fund  lit  n 
claims,  is  not  a  proper  n< 
consignation,  p.  330. 

PROCESS— EXECUTION— Ciution— The  e 

a  summons  of  transference,  bearing  that  the  defendera  had 
been  cited  oo  an  indncia  of  six  days,  lii  tertDa  of  the  will  of 
the  aommons,  whicb  waa  called  in  Court  on  (he  expiry  ef  tbeae 
'  induelir—^Hdd  not  to  be  a  good  preliminary  defence,  that  the 
citation  copiea  bore  that  the  defenders  had  bean  cited  on  an 
inrfHCts  of  twenty'Seven  days,  andthatlhesummons  bad  there- 
fore been  prematurely  called,  p.  332. 

' ■ ■— See  Proceu.  fumiHoiM. 

-= 1 '-  EXPENSE«-^p.  134,100,331. 

'■ , — A  patty  hoving  brought  aaua. 

]lensj,on  of  a  ciwge,  inlar.alia,  on  the  gronnd  that  there  waa 
■B  error  in  the  sum,  and  no  deduction  ^iven  for  partial  pay- 
ments, the  Lord  Ordinary  snapended  the  letters  to  tbe  extent 
of  said  payments,  and  found  the  respondent  liable  in  expenses 
till  tbe  expedite  of  the  letters,  and  the  suspender  in  expenses 
•Iter  that  date — Opinion  expressed,  that  an  agreement  to  take 
payment  of  a  sum  in  a  decree  by-iostolmeots,  could  only  be 
proved  by  writ  or  oaib  j  and  tbac,  in  the  circumatancea  of  the 
case,  the  peocedurc,  after  isisiog  tbe  letters,  was  a  wanton  wttsto 
of  tba  creditors*  money,  p.  326. 

: ; \  successful  party  allowed  tbe 

expenae  of  bis  condescendence,  although  it  eonaiated  of  «  re- 
petition of  tbe  summons,  p.  338. 

A    party  having   brought    an 

action,  concluding  far  £10011  against  the  defender;  and  an 
accountant  having  stated  tbe  sum  due  at  .£11 1 ;  and  the  de- 
fender (who  hod  pleaded  certun  defences  in  limine,  which  were 
repelled,)  imving  offered  to  pay  the  sum  found  due  by  the 
accountant;  and  tbe  pursuer  having  thereafter  mide  up  a  re- 
cord—Held  that  ahe  waa  only  entitled  to  the  expenae*  of 
diacmaing  tbe  preliminary  detencta,  and  not  to  any  of  the 

D  whicb  an  ir- 


-~  Expen  Bea,not  eicsedingf  1001^ 
allowed  out  of-tfae  trust-funds,  p.  16S. 

Where  wilnesae*  in  tbe  eountty 

bad  been  precognosced  by  the  Edinburgh  sgent  in  a  cause  of 
no  peculiar  diSi'iilty,  and  in  which  a  country  agent  had  beeo  on- 
ployed — Held  thit  the  opposite  party  i*  liable  only  for  tbe 
cbaiges  which  would  have  twen  DMde  by  the  country  agent,  p. 


-I  William  IV.  c.  68,  sec  7.- 


A  party  having,  in  tenna  of  reports  by  warkmen,  been  found 
suhatatitially  in  the  right,  by  the  verdict  of  a  jury — Held,  1. 
That  he  waa  entitled  to  the  expaaaes  incurred  previous  to  tba 
iriaL  2.  That  in  terms  of  tbe  Sniute,  1  William  IV.  c. 
69,  sec  7,  it  waa  incompetent  for  the  loner-House  to  remit, 
after  verdict,  matters  of  expenses  incurred  !n  jury  eases  to  be 
determiued  by  the  Lord  Ordinary  ;  and  that  all  such  questions 
of  expenses  muat  be  settled  by  the  Division  to  wliidi  tbe  cause 
belongs,  p.  114. 

.Actof  Sedemnt,6th  February 

1B06 — Auditur'a  Report — I,  Otijcction  to  an  auditor's  report, 
that  certain  proceaaea  had  not  been  before  him  jvhen  he  taxed 
tbe  expenses  thereof,  replied,  in. Tcipect  the  auditor  atated, 
tbst  although  he  bad  no 'special  recollection  of  the  circum- 
stances, he  was  eertsin  he  muat  have  seen  the  proceaae*,  if 
tfaey  were  necessary.  2.  In  an  application  to  have  account* 
taxed  under  the  Act  of  Sederunt,  6tb  February  1803,  dlcam- 
atancea  in  which  held  too  lare  to  plead,  in  the  form  of  objee- 
tiona  to  tbe  audltor'a  report,  that  the  busineaa  bad  been 
improperly  conducted,  p.  134. 

—Agent  —  A    defender  having 


Agent  —  A    defender  having 

been  aasoihied,  with  expenses,  and  having  thereafter  absconded, 
— the  Court  allowed  decree  for  the  expenses,  ai/ in' 
go  out  in  hii  agent'a  name,  prior  lo  alitii 


-^ '^ S^ 


PROCEBS— EXPENSES—Aftnt—LiMnM—An  iodid- 
riinl  who  wm  not  an  iidRiitled  agend  and  who  hid  no  Umihb, 

hadi^  eondiKted  a  cbdm  in  the  tiui«  of  a  licmaed  agent, — 
found  that  his  client,  who  had  oblained  the  verdict  of  a  jury, 
ii  not  entitlpd  to  decree  againatlheoppoiitaptriy  for  anjr  part 
of  the  aoeount  of  expeiiaea.  excrpt  the  outlay,  p.  173. 

Agent  and  Client-^  Exchequer 

C«urt — A.  panf  baring  been  acquitted  in  an  Exchequer  Court 
pruceee ;  und  the  cbv^e  in  h  aecond  action  having  been  de- 
parted rrnm ;  and  an  action  biving  been  mised  in  the  Court  of 
iiesMon  fur  payment  of  tbe  e:q>ense<  incurred  in  conducting 
Kniil  cnii'es  ;  the  Court  repelled  tbedeTeDcea,  involving  achaige 
of  neglect  of  inslriKtions  by  the  kgent;  and  reuutted  the 
Bccounis  to  be  taxed  in  ExcheqiwTrP-  87. 

^=— Auditor  of  Court— Feea— The 

Pfioiition  Co  the  taxing  of  ihe  auditor,  allowed 
a  counsel  for  reviling  a  lummon*,  and  giving  his 
opiniDD  aa  to  the  propriety  of  laising  an  action,  p.  143. 

_____ Auditor'*   Report  —  Circum- 

Ktanrra  in  which  the  Court  allowed  againu  a  losing  parly — 1. 
The  eipenK  of  ceneuiiingcoaniet  before  railing  the  action. 
•2.  A  fre  of  £-2,  Si.  for  cloiing  the  record.  3.  The  expenae 
of  rontulting  counsel  »3  to  the  course  of  procedure,  after  the 
ci*e  hid  been  remitted  to  Ihe  Jury  Court.  4.  The  expense 
of  consulting  counsel  r<i  to  the  adcnitsioni  to  be  made  prepa- 
ratory to  the  trial.  £.  The  expense  of  consulting  counsel  a« 
to  whether  certain  examinations  of  witnesies,  taken  on  com- 
mission in  Holland,  Were  sufficient  to  prove  the  cose.  G, 
The  largest  (ret  paid  to  one  of  two  junior  counael  at  the 
trial,  and  previoiia  consultation,  but  not  the  fee*  paid  to  both 


Conrl.   ii 


of  then 


le  of  tbe  CI 


Modified  expenses  to  the  Edinburgh  agent  fat 
witneiitea  in   Dundee,  at  a  different  time  from 

be  bad  been  allowed  fuU  charges  for  precog- 

■sea  in  Montrose,  p.   160, 

Bill  of  Exceptions— That  tbe 

of  disousaing  the  bill  of  exceptions  must  abide  the 


!,  p.  292. 


I   of  Excepliona  — 


Trial— rA  verdict  having  been  allowed  to  piss  against  a  pur- 
suer, after  the  rejection  by  the  Court  of  a  principal  witneas  j 
and  a  bill  oF  exceptions  having  been  tendered  againit  tbe  judg- 
n>ent  of  the  Court,  and  disallowed,  but  reversed  on  app^  to 
the  House  nf  Lorda — Held  that  the  party  aucaeeding  in  tbe 
reversal  was  not  entitled,  jIoc  it<W»,  to  theexpense  of  discussing 
tbe  bill  of  exceptions,  p.  143. 

Caution  —  A   party  who   had 

nlied  B  c*H>D,  having  reclaimed  against  an  interlocutor  ordain- 
ing him  to  &nd  caution  for  expenses  ;  but  the  lawyers  for  Ihe 
poor  having  in  the  meantime  reported,  on  bi«  application  for 
the  poori' roll,  that  he  hmi  no  pralmbUii  cauu,  the  Court  found 
it  unneceuary  to  proceed  farther,  and  refused  tbe  note,  p. 


304. 


— Competency — House  of  Lords 


— A  party  having  been  aaaoilzied,  witb  expenses,  and  the 
judgment  having  been  reversed,  and  the  case  remitted  for  trial 
by  jury  on  two  issues ;  and  tbe  jury  having  found  tbat  the  de- 
feitdeia  were  substantially  right,  and  given  them  a  verdict  on 
the  second  issue,  and  found  for  the  pursuera  on  (he  first  issue 
— Held,  1.  In  an  application  for  expenses  prior  to  the  trial, 
that  the  Court  oF  Session  had  power  to  give  them,  and  ex. 
pcnies  awarded  accordingly,  though  there  was  nolbing  in  the 
revenwl  regfrding  expenses,  and  only  an  instruction  to  proceed 
after  trial  as  should  be  just.  S.  That  the  pursuers  were  en- 
titled 10  what  expenH's  had  betn  incuTTcd  in  consequence  of 
the  conduct  of  the  defenders  rc^rding  tlie  iirat  issue,  p.  053. 

• Con* u Italian — A  judgment  of 

the  Sheriff  having  been  aitrocated,  and  Ihereafter  a  declarator 
of  the  matter  at  it^ue  raised ;  but  the  actiona  not  having  been 
conjoined,  and  tbe  advocation  having  been  di«misaed,  witb  ex- 
penses— Held  that  the  respondent  in  the  advucation  was  not 
entitled  to  the  expenses  of  a  consultation  regarding  the  effect 
■aid  declarator  might  bare  on  the  conduct  of  the  adroation, 
p.  197. 

Consultation— Held  tbat   ex- 

penKrofconiultstionsH  to  the  ptoprlety  of  instituting  *c- 


tbms,  form  no  psirt  of  tbe  expens ra  of  pmceaa^  and  cannot  bt 
allowed  against  s  defender,  p.  307. 

PRO  CESS-EXPENSES- Judicial  IU.rrrenre—  Opinion 
expressed — 1.  Tbat  a  fee  to  counsel  foi  cuiiaulldliun  before 
trial,  is  a  proper  fee  to  beallowed.  2.  That  where  a  reference 
is  recommended  by  the  Court,  and  the  parties  are  agreed  as  to 

.   its  propriety,  it  is  the  province  of  tbe  counsel  to  &x  od  a  re- 

'  feree,  p.  201, 

— — . , Jury     Cause  —  A    succcssFbI 

parly  in  a  jury  trisl  found  entitled  to  tbe  expense  of  witnes»- 
es,  brought  to  meet  tbe  probable  evideufe  ui  the  other  party, 
although  these  witnesses  were  unoecessaty  ro  be  examined, — 
but  not  to  the  expense  of  a  senior  counsel  at  debating  preli- 
minary defences,  one  of  which  only  had  been  rusUiined,  to  the 
effect  of  ordering  an  amendment  of  the  librl,  p.  171. 

Jury  Trial— A  verdict  for  le. 

of  damages,  on  account  of  wrongous  imprisunmeBt,  held  to 


carry  expenses,  p;  133t 


— Jury  Trial — Ctrmmsta'ncee  )i 


which  Che  Court,  approving  of  tbe  auditor's 
against  the  losing  party  in  a  jury  trial — 1.  The  expense  of 
consulting  counsel  as  to  the  propriety  of  doting  the  recordi 
after  avizandum  had  been  nwle  preparatory  tu  closing.  2. 
The  additional  sipenae  caused  by  taking  in  one  counsel  on 
the  death  of  another.  3.  Additional  fees  paid  to  the  counsri 
after  the  trial,  in  consequence  of  Its  lengiL  4.  The  fees 
paid  to  cuuiiiel  fur  attending  at  a  motion  for  a  new  trial,  be- 
fore a  rule  was  granted  to  show  cause.  S.  The  proportion 
effeiring  to  the  part*  of  the  accounts  disallowed  ol  the  expense 
of  making  out  these  accounta.  6.  The  charges  by  country 
agents  for  business  not  properly  belonging  to  them  to  perform. 
7.  The  expense  of  bringing  over  a  witness  from  America  long 
before  tbe  case  was  prepared  For  trial,  and  who  was  ultimately 
examined  on  commission,  p.  467. 

Jury  Trial — Circumstaiicea  in 
which  a  pursuer  having  obtained  a  verdict  on  the  tint  and 
third  issues,  and  tbe  defender  on  the  second  iasue,  expenses 
were  found  doe,  subject  to  modificatioo,  p.  473. 

Ubjections  being  stated  to  the 

auditor's  report,  that  he  bad  allowed  to  I'Bfriinrsiwr,  as  heir  of 
entail, — 1.  The  expense  of  obtaining  an  ezt(«cc  of  the  entail. 
2.  The  expense  of  an  inddental  discussion  with  a  haver,  who 
claimed  a  hypothec  over  the  titles.  3.  An  exorbitant  charge 
for  printing.     Tbe  two  first  objections  auttained,  and  the  hut 


Hwning— Competency— Agent — A  party  having  become  an. 
tiuner  in  a  wquestration  (or  "  whatever  sum"  should  be  found 
due  by  the  tenant  to  the  landlady-.^ Held,  I.  The  bond  in- 
cluded the  expeniea  necessarily  incurred  under  the  setjueitra- 
tion.  2,  'I'but  though  the  bond  was  taken  to  the  landlady, 
yet  tbat  Ihe  agents  in  the  lequeslration  were  entitled  tooblaiD 
letters  of  horriing  upon  it,  in  their  own  name,  /or  th«ir 
expenses,  p,  117. 

Summons — I.  A  defender  hav- 
ing offered,  before  coming  Into  Court,  Co  pay  the  pursuer  aa 
much  as  was  eventually  found  due  by  the  Court — Held  entitled 
to  modified  expenses.  St.  Held  incompetent,  in  a  summons 
raited  against  a  party  as  representing  his  dec^osied  brother,  Co 
conclude  For  payment  of  a  sum  allied  to  be  due  by  the  party 
ia  his  individual  capacity,  p.  287. 

Taislion — Tbe  Court  having 

found  Chat  the  expenses  of  pursuers  and  defenders  should  be 
defrayed  out  of  the  fundsin  dispute,  and  remitted  tbe  ■ 


when  lodged,  to  be  taxed  in  common  form ;  and  the  ai 
having  taxed  ihem  as  between  ^ent  a'nd  client, — their  Lord. 
ships  repelled,  1.  An  objeccion  by  the  defcndera,  that  the 
pursuers'  accoants  sbould  have  been  taxed  aa  between  party 
and  party.  3.  An  objection  by  the  pursuers,  that  tbe  auditor 
bad  disallowed  a  claim  of  expenses  for  £30,  incurred  in  Ibrcing 
productions  from  another  agetit,  under  a  diligettce  agaisat 
havers,  p.  244. 
- — —■ — — .  FORTHCOMINq— Competpncy— ArMSt- 
inent— A  vessel  comiDg  doWD  tbe  Fonh  tad  Clyde  Caoal 


..jzeouyCoO'-^L 


INDEX 


having  been  UTWted  <n  tb«  ctnal  bula  at  BbhUdb  Biy,  in  tba 
Clir^'ion  tbedependennof  taacdonbTougbcbclorethe  WiitM 
Bailic>  •gKiDit  the  muUr,  but  not  tbo  owner,  for  fumitbiitga 
to  the  veMeli — tbE  Buipendera  along  wJlb  Derepu  (be  ownrr, 
baling  released  Ibe  veiKel  on  a  bond  oF  ciution  granted  by 
them, — the  charger  baving  then  broughi  an  action  of  forlh- 
coiniiig  on  tba  aneatment,  to  which  be  neglected  to  cite  Dete- 
pai,  the  owner  of  Ihe  Teasel--- Held  that  tba  fortbcomiiig  waa 
in  com  pete  nr,  p.  364. 
PROCESS— INTERTM-DECREE,  p.  Oa 

INTBRLOCUTOR— FUblngi— CircamiUn- 

c«  in  which  held,  that  •  partjr  waa  not  barred,  by  a  final 
interlocutor  recently  pronowrKcd,  fron  Inqairing  in  what  aema 
certain  worda  were  uaad  in  an  idddertae,  regarding  the  bound' 
aiy  of  certain  fithings,  p.  385. 

: —Kediecation    of— Tha 

Lord  Ordinary  baring  found  that  Ibe  appellant  wai  not  a  iotu 
jS^e  oneroua  indonee  of  the  laid  bill,  hot  that  the  reipoudenta 
did  not  found  on  the  isid  letter  as  concluiive  eTidenee  of  in 
having  been  granted  for  accommodation ;  and  having  remitted 
to  an  accountant  to  eiamiiie  boolc*  and  documenu.  but  not 
having  aaaoil lied  the  reapondenta  i  and  both  parties  having 
reclaimed,  and  the  Court  having  recalled  the  Lord  Ordinary'a 
intertorutor,  and  asaoiliied  tha  reapondenta,  in  thefiratinatanca 

—  Held  (hat  aucb  proceeding  VM  competent — and  that  it  waa 
proper  to  tefuae  a  petition  tor  rectifloitioa  of  thla  judgment, 
p.  31-J. 

: JURISDICTrON—Maritime—Competeney 

— Circumstancea  in  which  Ipund,  that  money  advanced '  by  a 
■liipowner,  u  naatifaia  qf  a  thipnaiter,  to  pay  insuniDeea  on 

lenls,  &c.  of  the  letter,  was  not  a  maritime  contract, 

K  rnmpetenlly  *ued  before  a  Burgh  Court,  p.  dOO. 

.  J  DRY— The  Court  below  ia  not  bound  to  tend 

If  of  fact  to  a  jnry,  p.  312. 

_ ■  Auditor's   Report— Not  neccaaary  in 

a  jury  cauae  to  lodge  a  note  of  objeottona,  within  forty-eight 
buura,  to  an  auditor^  report,  p.  336. 

Interest— Proof— Evidence— Pre vioua 

Judicwl  Avernenta  of  Patty — WitncM  —  Admiiaihilily — 
Pnieoee  in  Court  during  the  Trial — 1.  CircHnatanDea  io 
which  found,  that  certain  artielet  arraatcd  by  ciaditora  d!  A. 
«n-tbcir  way  to  B.,  who  bed  oatenaibly  ordi red  Ibem  from 
A-,  BB  manufacturer,  for  export,  were  not  the  property  of  A,, 
but  of  hia  brother  C.,  or  of  B.,  with  whom  C.  had  truly 
trHniacted,  and  ao  were  not  alfeeted  by  the  arreatmaot.  %, 
C.  having  been  fonneriy  a  party  in  a  muliipUpoiDding  in  the 
Inferior  Court,  but  not  baring  appeared  in  an  advocation  of 
it ;  and  hia  brother  A-  not  being  under  Bequaatration,  although 
buikrupl,  found  that  A.  waa  an  admiaaibl*  witnaa*  in  a  jury 
trial  analog  out  of  tha  advocation.  &  Held,  that  while  C., 
as  being  no  longer  a  party,  might  have  be«n  examined,  to  prove 
«  book  and  an  account,  atlegad  to  have  been  kept  and  pre- 
pared by  him,  inferior  evidence  could  not  be  received.  4. 
Held  that  C,  having  been  alLalong  in  Court  during  the  jury 
trial,  could  not.  in  the  particular  drcumatancca  of  tha  caae,  be 
pat  into  tha  boa  to  identify  bi*  own  book  and  oocount,  and 
to  Bwear  that  tbey  were  regularly  kept  and  made  up,  p.  77. 

, [aauea,  Adjuaiment  of— Acquieacenee 

—  A  defender.  In  an  action  of  damagea  againat  bim  for  injury 
adleged  to  have  been  cauaed  to  certain  mitla,  io  eonaeqocnee  of 
hit  embankments  and  operation*  on  the  chamel  of  a  river, 
having  averred  acquieacenee  on  the  part  of  tha  paraneri,  in 
retpecl  that  they  were  aware  of  hia  opeiMioiM ;  and  not  having 
averred  that  the  Bcqulcacenee  was  after  the  injury  bad  enaued 
-~the  Court  ditallowed,  hoe  ilatti,  an  iaaue  on  the  point  of 
•equieacenee.  3.  Opinion  eipreaaed,  that  acqnieicenea  wu 
not  matter  of  fact,  bnt  inference  of  law,  p.  S96. 

. Iiaoe — Clerical  Error — It  being  aver- 
red in  the  record,  that  money  bad  been  drawn  out  of  a  certain 
bank ;  and  the  iasoai  having,  by  miatake,  been  made  to  bear, 
whether  the  money  had  been  drawn  out  of  a  different  bank — 
The  Court,  aAer  the  iaiue  bad  been  approved  of,  and  notice 
of  trial  given,  allowed  the  niitake  to  be  corrected,  p.  448. 

iMuet,  Form  of —  A  party   having 

brought  A 


clergyman  of  hia  pariah,  and  libelled  fkltebood  and  UMlleej 
and  in  Ihe  iaaues,  having  dropped  malice,  Ibe  Court,  onagree- 
ment  of  parlies,  allowed  the  caae  to  gototri^  with  tbiaaddi- 
(ioii  to  the  iiaue«,  whether  the  defender's  conduct  wu  in  vhi- 
iHtion  of  his  duty  as  a  clergyman,  p.  S44. 

fROCESS-JURY— laauei— Qeneial'SpeeUl— A  reduc- 
tion of  a  marriage-contract  and  of  a  Imat-dtapoaition  and  set- 
tlement having  been  brought  by  (he  maker'a  heirs  of  line  and 
conqueat,  on  the  grounds,  inter  oJio,  of  incapacity,  fraud,  cir- 
cumvention and  lesion —  Cireinostaneea  in  which  held,  that  the 
ease  should  be  tried  before  a  J  uiy  on  special  iuues,  and  not  on 
the  genera]  iaaue  of  deed  or  not  deed,  p.  144. 

— < V •-  Issues — Motion — Held  tbat  where  ia- 
aues had  been  ssDctiooed  by  the  Lord  President,  at  a  private 
eonsultatidn  in  the  robing-room,  and  afterwards  approved  of 
by  the  Ordinary,  it  waa  still  competent  to  com*  to  the  Court 
with  an  abjection  to  the  issues,  but  that  this  ought  to  be  done 
by  a  motion,  and  not  by  a  reclaiming  note,  p.  404. 

.■II  laauea  —  Onus    Probandi  —  Circnm. 

stances  in  irfaicb,  in  an  action  for  reducing  the  iudorsatiori  in 
favour  of  the  defenders,  by  their  deceased  mother,  of  a  deposit- 
receipt,  as  in  defraud  of  a  deed  in  hvour  of  the  pursuer,  the 
defenden  were  held  bound  to  take  an  issue,  as  to  whether  tba 
receipt  was  indorsed  to  them  for  onerous  considentions,  p. 


trisl  having  consented  to  a  verdict  for  the  pursuers,  subject  to 
a  special  case  for  the  opinion  of  the  Court,  on  Ihe  facta  adnit- 
ted  at  the  trial';  and  the  parties  having  embodied  the  evidence 
adduced  at  the  trial  iu  the  special  case,  and  appended  the 
Judges'  notes  of  the  evidence,  and  also  a  soriea  of  documenu 
— Held,  1.  Tbat  tha  case  was  improperly  drawn,  and  that  no- 
-  thing  but  the  admitted  facts  should  have  been  introduced.  2> 
That  the  Court  would  not  aanction  any  interference  with  the 
province  of  the  jury  of  weighing  evidence.  3.  That  tbe 
Court  would  not  give  judgment  on  the  case  in  its  preaent 
•bape,  unlet*  tha  parties  agreed  to  abide  by  tbe  Judgment  of 
the  Court  below,  p.  12a 

"  -  Cireurostaikces  In  which. 


in  an  acticM  of  damages  on  account  of  alleged  maltrcMment, 
R  motion  for  a  new  trial,  on  the-ground  of  surprise,  wa*  M- 
fused,  p.  3S8. 

-  LIBEL~Eiecutioi>— Cltation~TurningCbargB 
into  a  Libet — A  decree  in  ahaence  having  been  obtained  oa  an 
e^eeution  of  citation,  which  did  not  contain  [he  names  of  tbe 
wilnstses,  and  was  not  subscribed  by  them  ;  and  a  reduction 
having  been  brought  of  tbstdecree,  and  a  record  closed — 
Held,  in  asuipensiou  ofthedecree,  that  it  was  incompetent  In 
tarn  the  charge  into  a  libel,  p.  082. 

LIS  ALIBI   PENDENS- An  action  having 

been  abandoned  by  the  pursuer.  In  a  letter  to  tbe  defender,  and 
another  aetioii  being  brought  on  the  same  ground*,  conlaining 
aforauil  abandonment  of  Ihe  first  action — Ibe  pica  of  Ut  aHbi 
pettdeiu  repelled,  p.  910. 

. MANDATE— I.  A  ponner having  disclaimed 

an  action,  which  waa  thereupoa  dismissed,  with  elpenaes ;  and 
be  bBving  reclaimed  against  ihe  decerniture  for  expenses ;  and 
the  defendera  bavins,  in  Ihe  meantime,  brought  an  action 
against  the  ageats  asliable  for  the  eipenses,  on  ibe  footing  of 
(heir  having  no  mandate — process  supersede  till  defences  in 
this  last  action  should  be  lodged.  %  Questions  raited,  how 
far  the  appearance  of  counsel  sut^ected  his  alleged  client  ?  and 
whether  poasessinn  of  title-deeds  wa*  a  snffideut  mandate  to 
an  agent  7  p.  70. 

.—   Circnmslancee    in    whieb    lbs 

Lord  Ordinary  having  decerned  against  a  party  who  bad  left 
the  country,  in  reapect  he  had  failed  to  silt  a  mandatory,  tbo 
Court  granted  a  prorogation,  p.  34i. 

■  Anvslraein   having   been   used 

against  tbe  furniture  of  a  defender,  on  the  dependence  of  an 
action,  concluding  for  £:il,  but  di^chai^ed  on  consi(nBiian 
of  £30;  and  the  defender  having  left  ihe  country— HeUtbet, 
notwithatanding  the  conaignalion.  he  was  bnuid  to  iiata  mw- 
datory  who  might  be  respunsiUe  fat  the  wpeuMs,  (.  4&, 


,Goo(^le 


PROCESS— MINOR— Pactor,  p.  217. 

MINU TE-A  minuip,  ordered  to  bo  lodged  re- 

Utive  to  BD  incidentU  point  emerging  in  >  pioceu,  ought  not 
to  be  irgumenutive.  p.  239. 

MULTIPLBPOINDING-A  mulriplepoind- 

ing  being  nited  in  ntuoe  of  certain  trualies,  wilfa out  designing 
Ibem  luton  nnd  cumtoni,  and  conjoined  with  a  coimt  and 
reckoning  at  tba  initance  of  one  of  the  parties,  which  con. 
eluded  eg>iin«t  tbe  truHteet,  as  tuton  and  curaton,  bat  did  not 
libel  on  (he  Act  1672,  c  2.— held  tbe  rorm  of  action  i*  auffi- 

-  cient  to  try  the  quution  of  liiibiliiy  for  the  penaltiea  of  that 
Act,  p.  169. 

— —  -    - Agent  and  Client 

—An  Bftent  bavinf  conducted  a  cause  for  a  poor  cHent  and 
obtained  dec^et  for  expenses,  irbich  he  alloned  to  go  out  'in 
his  client'*  nrune ;  and  the  client  having  thereafter  granted  a 
general  discbarge  to  tbe  Opposite  partf.  tr^iich  wasalleged.  but 
not  admitted,  to  inelude  the  aniaunt  of  ei pen kb decerned  for  ; 

-  and   the  agent  having  thereafter  raised  an  action  against  hia 
.   client  for  tbe  expenses,  and  on  the  dependence  uaed  arrestment 

in  the  bands  of  the  opposite  party,  and  brought  a  multiple. 
poinding  in  his  name — Circumstances  in  whiob  found,  that 
the  discharge  was  not  sufficient  to  bu  the  competency  of  tbe 
.  iDultiplepoinding.  p.  482. 

which,  in  an  advocation  of  a  process  of  multiple  poinding,  the 
Court  allowed  a  claimant  to  be  reponed  against  a  holding  as 
confessed,  pronounced  by  the  Sheriff  more  than  two  years  pre- 
viously, on  payment  of  such  expenses  as  the  Lord  Oidinary 
sbould  thinkjust,  p. ']  ^3. 

Competenc]' 

Circumataneei  in  which  the  balance  of  price  due  hya  purchaser 
in  a  ranking  and  site  having  been  deposited  in  bank,  on  a  re- 

.  ceipt  takea  payable  to  the  common  agent  and  purchaser,  sub> 
ject  to  the  orders  of  Court  in  the  process  of  ranking — Held 
competent  for  tbe  common  agent  to  bnng  a  multiplepoinding 
as  to  said  balance  in  the  name  of  tbe  bankers,  p.  34& 

— . — ■ Consignation  — 

The  nominHl  raiser  of  a  multiple  poinding,  wbo  had  undertaken 
lo  pay  a  debt  due  by  his  deceased  partner,  on  obtaining  an  ss- 

.  aiguation,  having  been  ordained  by  tbe  Lord  Ordinary  to  con- 
•ign  (be  money,  though  no'sBsignation  bad  been  gninted,  the 
Court  recalled  the  order  for  consignalion,  p.  330. 

Objectiona— E«. 

pensea — A  party  having  aceepted  the  office  ol  trustee  under 
two  trust-deeds.  One  regarding  heritable,  and  tbe  other  per- 
sonal property;  (nd  baring  been  infeft.  and  taken  an  active 
■hare  in  the  management  of  the  trust-funds  with  his  ca- trustees 
-Held,  I.  That  it  was  competent  Id  iiwlude  tbe  sut^ect  of 
butb  trusts  under  one  multiple  poinding,  with  •  view  to  bring 
the  trust  to  a  conclusion.  2.  That  notwithstanding  the  parly's 
intimation  (hat  he  resigned  bis  office  oC  trustee  regarding  llie 
heritable  property,  it  was  competent  to  include  hia  name  as 
ooeof  the  nominij  raiaen  oftbe  multipiepoinding.  .S.  That 
obJBctioos  to  tbe  competency  of  a  muitiplepoiiiding  are  of  tbe 
nature  of  dilatory  defences,  and  if  the  jud^nent  therein  be  not 

■acquiesced  In,  expenses  must  begiven  against  the  reclaimer,  p. 
295. 

PARTIES,  CALLING  OF— Sequeatratiun 

— A  party  having  acquired  right  (o  the  property,  superiority, 
and  past  rents  and  feu-duliea  of  an  estate  ;  ftnd  having  obtained 
decree  against  tbe   trustee  of  a  sequestrated  company  for  psy- 


itoflberents         ,     ..    -    - 

duties  ;  and  the  trustee  having  died  bankrupt,  and  an  action 
having  been  brought  agaitiel  two  of  the  creditors  who  ranked 
on  said  company's  estace,  whilat  upwards  of  oi<e  hundred  had 
(aaked,  most  of  whom  he  knew,  and  had  intimated  to  tliem 
their  liability— Held  chat  he  was  bound  to  call  all  the  credi tore 
be  knew — and  process  sieted  accordinglv,  p.  26^ 

: PETITION  — A   peliiion   presented   by   tbe 

Jandlord,  previous  tothe  last  year  of  the  lease,  prayingtohave 
the  tenant  interdicted  from  viulation  of  hia  lease  in  tliat  year, 
with  a  conclusion  also  for  damages,  in  so  far  as  the  iiiterdict- 
■1  remedy  might  not  be  sutGcient— Held  to  be  competent. 


pay  lieutenant,  with  £li2  per  annum,  who  had  a  wife  and 
eight  children,  three  of  whom  were  in  cbsritable  Institution*, 
and  wbo  owed  a  debt  oF  £G0,  p.  290. 

Held  that  it  is  no  objertloa 

to  admission  to  tbe  benefit  of  the  poors'  roll  thai  the  appli- 
cant is  a  married  woman,  and  has  not  the  concurrence  of  ber 
husbaod, — that  objection  not  having  been  stated  before  lh« 
lawyers  for  the  poor,  p.  139- 

PRINTING— 1».  44B. 

.  A  aamoMins  of  reduction,  raised 


p.  432. 

PRODUCTION— Circumstances  in  which  • 

parly  was  allowed  to  produce  certain  documenis,  after  avli- 
■ndum  bad  been  mode,  with  tbe  view  of,  but  prior  to  doaing 
the  record,  p.  lia 

. Res   Noviter — Cireum- 

iianees  in  which,  after  ■  Closed  record,  adocument.wvi  not 
allowed  to  be  produced,  though  alleged  to  be  reinmitersiniinu, 
p.  »0.  ' 

PROOF,  p.  87a 

Circumstances  in  wbich  (he  ComC 

instead  of  remitting  to  the  Jury  Court,  allowed  a  proof  ot  a, 
dispDied  fact  to  be  taken  on  commission,  p.  185. 

— '■ , Circumstances  in  qbicb  in  an  actioR 

to  have  it  found  that  s  legacy  bad  vestcdi  a  proof  was'allowed 
that  (he  legatee  bad  surnv^  the  tern  of  payment,-  altboogh 


no  opposition  was  made,  p 


.  I** 
-  Jury — Commission — In  tbe  redac- 
tion of  the  verdict  of  a  jury  wbo  bad  served  a  person  beir,  rt 
having  been  found  necessary  for  both  parties  to  bring  forward 
oddiiionid  erideoee — Held  that  the  proper-  mode  of  wMuc- 
ing  such  evidence  was  by  commiaaiou,  and  not  bv.juiy  trial, 
p.  412. 

PROROGATION,  p.  404. 

PROVING   OF   THE   TENOR— Ca-oa 

.   Amissionis — Circumstances  in  which,  in  ait  actlMi  fur  prov. 

ing,tbe  tenor  of  a  disposition,  held  a  sufficient  sperifii-alion 
of  the  cfuiu  amuiunJi,  that  the  deed  had  been  sbsfractwltruia 

.  tbe  diapunce'a  repositoTies,  or  gone  amiurng  in  tbe  posseHlun 
of  some  person  to  whom  he  had  lent  the  same,  p.  VtZ. 

. : RANKING  AND   SALE— The   Court  re. 

fused,  in  a  ranking  and  sale,  to  authorise  subjects  to  be  sold 
It  Glasgow,  though  special  reasons  were  stated,  but  allowed 


the  sale  to  proce^  in  (bq  usual  way,  p.  'JSA, 


—Warrant  grantrd 


-Anna 


-Inte- 


rim Decree — Circunutsnces  in  which  held  (affirming  judgment 
of  the  Court  below),  that  it  .waa  competent  U>  pronounce  an 
interim  decree  before  a  state  of  tbe  rental.  Sic.   was  made 

.  up  by  a  GomEson  agent,  and  decree  of  certificaiiun  enracied, 
p.3li. 

—   ■    ■  "    '■■■■■'  InteriM Wanant, 

p.  310. 

RECLAIMING  NOTE— AredaimerbaviBg 

moved  the  Court  to  allow  bis  reclaiming  note  (o  drop  ost 
of  the  roll,  the  Court  refused  the  note,  with  expen  ~  "*" 


-  H«- 

bond  and  Wife — A  wife  pursuing  a  process  of  separation  from 
ber  husband,  oa  the  ground  of  oialtreatment,  having  been 
found  by  tbe  Lord  Ordinary,  at  tbe  rising  of  the  Court,  en- 
titled to  £iO  of  interim  aliment,  in  respect  no  ^position  tra« 
made — Held  that  tbe  husband  is  barred  from  reclaiming  against 
this  interlocutor,  al(hough  bis  connacl  did  not  consent  to  it, 
but  merely  stated,  that  nitfaer  than  the  Lord  Ordiuary  aboald 
report  the  question,  be  would  not  oppose  tbe  decree,  p.  85. 
Record— Held   that 


-  Statue,  SGm.  IV. 


.yGoQc^le 


c.  ISO,  lecti.  5  tni]  IB— Tbe  omtMlon  to  furnish  tbe  oppodte 
■gent  wiih  six  iropiM  of  ibe  rcetuming  note  end  otber  paper*, 
hctd  fatal  to  the  nule,  p.  4a 

PROCESS— KBCORD— A  nuw  h.ring  been  advocsMd 
from  (be  Sberiff  Cuurc,  under  tbe  old  form  of  proena,  when 
no  record  trai  made  up  i  vid  ■  record  hiving;  been  regululf 
dosed  in  the  Court  of  Session,  on  condescendence  and  in- 
■irers.  and  itie-case  remitted  to  the  Sheriff  Oonrt  to  consider 
the  effecfof  certain  new  production*,  and  W  decide  j  and  the 
CUM  having  been  again  adToteted,  the  Coott  refused  Co  allow 
a  new  record  to  be  made  up,  p.  11T. 

: — • Held  in  an  action  of  diTorce,  that 

the  defender  was  not,  bound  to  close  the  reconl  on  summona 
and  defences,  p.  477. 

ActofSedernnt,  lllh  July  1828, 

.MCt.  25. — Where  an  advocator  ot^ects  to  tte  Inferior  Court 
record,  he  ought  to  loilge  reasons  of  advocation  confined  to. 
this  point,  atwing  in  wbflt  reapeet  the  record  wai  improper 
or  defective— Pleas  in  law  should  not  be  lodged,  p.  !M0, 

. '-  Appendix— It  is  not  aufficient  to 

print  an  an  appendix  to  a  reQlaiming  note;  excerpts  from  the 
record,  p.  54, 

— , "  Appendix — Act  of  Sedenint,  Ilth 

July  IBiS,  sect.  75. — Objection  repelled,  that  onlir  the  last 
of  two  bllla  of  suspension,  both  of  which  hH<t  been  refused,- 
was  appended  to  a  rcclaimini;  note,  p.  49. 

_: L- Proof— Under  an  iuue,  whet  tier, 

a  sum  had  been  wrongfullf  uplifted' and  paid  away,  in  itefnud 
of  a  piWy"'  right  underadeed,  bj  which  tbegranier  conveyed 

'  to  him  all  hrr  prc^erty.  subject  to  the  payment  of  debts  and 
legacies  to  the  exteatof  ^ftUO— Held  that,  to  entitle  the  party, 
to  prove  that  he  had  paid,  or  wai  lisble  to  thit  amount,  it  was 
incumbent  on  him  to  have  so  averred  in  the  record,  p.  SOO. 

RECORDS.  PUBLIC^Bxpenle^  p.  289. 

REDUCTION— (raprobation,  p.  372. 

; Deciee  of-  Valuation — A  de- 
cree of  valuation  having  stood  unchiillenged  fur  more  than 
thiiiy  years^CirCurnslsnccs  in  whii^h   (he  Court  refused  to 

^edure  it: 
p.  451. 

— • Justice  of   Peace  Decree — 

8tatute,4  Geo.IV.  c.  46-— I.  A  summon*  of  reduction  of  a 
Justice  of  Peace  decree,  on  the  ground  of  malice  and  oppres. 
sion,  dtsmisged,  in  respect  caution  whs  nut  found  for  expenses 
before Ihecalling  of  the  cause,  in  terms  of  4<h  Geo.  IV.  c  48, 
sec.  13-  S.  Question  raised,  Whether  a  aummuns  of  reduc. 
tion  of  a  Justice  of  Pence  dee rve  is  rendered  competent  by 
libelling  mil  ice  and  o'ppieBsioii  on  _the  part  of  the  Juatices, 
without  sthtiiig  facta  relevant  to  infer  such  malice  and  oppree- 
aioo?p.  88. 

RELEVANCY— Reparation— Libel— Stat 

3  Geo.  IV.  c.  78 — A  party  having  brought  sn  action  of  da- 
'mag'es  against  tbe  MagLslralea  Ot  a  burgh,  Atid  the  Commi*. 
aionera  ol  Police  thereof,  appointed  by  Staiute,  S  Oca  IV.  c. 
7S,  and  in  the  summons  hnving  alleged  that  tbe  proceedings 
from  whifefa  injury  was  aald  to  have  arisen,  were  ineompitent, 
maticioua,  wilfully  oppressive,  and  uiiwarrsntable  j  avermenta 
having  been  made  in  the  revised  condescendence  whicb  were 
held  lo  amount  to  an  allegstion  of  malice  and  oppression, 
although  neither  were  expreasty  allied;  hut  in  the  pleaa  in 
law  it  having  been  stated,  that  the  whole  proceedings  com- 
plained of  were  grossly  irregular,  incompetent,  ill^al  and 
oppreaaive — Held,  sfflrmitig  the  judgment  of  the  Court  of 
Sesaioii,  that  the  averments  in  ibe  summons,  taken  along  with 
tbe  stacementa  in  the  revised  condescendence  and  pteat  in  law, 
were  auScient  to  support  the  aclioD  a*  lelavanily  taid,  p. 
880. 


Righta — Circumstaiires  in  which  a  party  having  conveyed 
generally  his  whole  unentailed  eslatei  to  Iriislees,  who  latterly 
claimed  certain  eatates  which  tbey  had  allowed  the  heir  of 
entail  to  posiesa  for  six  years — The  Court,  in  remitting  to  aa 
•cctHUitant  before  Ibia  quettion  waa  dEtermiaed,  ordaiiiM  bim 


to  except  from  bis  report  such  parts  of  the  estate  at  the  heir 

'  of  elitalt  should  condescend  on  aa  not  falling  tinder  the  ttutt, 
p.  470. 

PROCES'^-REMOVINa—Competencv  — Magistrates  — 
Town-Cterk — Tbe  Magiitratea  of  a  burgh  having  raised  an 
action,  before  the  Sheriff,  of  removing  and  ejection  of  one  of 
the  town-clerks  from  part  of  his  cbamtwrs  In  the  Town-HouM 
— Held  that  such  action  was  incopipetent  before  the  SheriO^ 
p.  127.  ■  "      • 

Stamp  —  Bipenaet  —  The 

Sheriff  having  iefu4ed  to  receive  defence!  in  a  removing, 
without  caution  for  violent  profita  ;  and  tbe  defender  b^ving 
suspended  the  decree  of  removing— Held,  in  respect  the  mis- 
*  aive  founded  aa  the  title  to  pursue  was  not  stamped,  the 
SberiiTg  decree  was  premature;  and  that  the  defender  waa 
entitled  to  expenses,  p.  195. 

£ _  RES  -JUDJCATA- An  action  of  reduetkin 

having  been  brought,  both  on  the   Act  1696  and  tbe  Act 

.  1821, — Ciri'umstancea  in  w'hicb  held,  Chat  a  judgment  which 
bad  been  proDOuuced  proceeded  on  tbe  Act  1^6  only,  p. 
363. 

: Maltiplepoinding — Held 

that  a  decree  of  preference  in  a  multiple  poinding,  pronounced 
In  absence,  waa  not  a  ret  juHicain,  but  might  be  opened  up  by 
a  reduction,  eight  years  allerwards,  ac  the  instance  of  a  party 
who  had  appeared  and  antacceajfitlly  represented  against  tbi 
judgment  after  it  was  pronodnced,  p.  360. 

RESNOVlTBR—Record—fSrenmataneetln 

■  which  heht  that  a'defender  ml^i,  after  the  record  had  been 
closed,  produce  certain  documents  found  in  the  bouse  of  hi* 
~   ~         ivbicb  be  resided;  and  that  the  members  of  his 


f  necessary  » 
isi'hle  wttiiesaea  to  prove  that  the  documenti  were  n 
In-  venimia  oil  laiiiiam, — the  defender  bearing  the  cxpenaea 
of  the  proof,  and  paying  auch  other  expenses  aa  the  Lord 
Ordinary  should  think  juar,  p.  303. 

SEQUESTRATION,  p.  83. 

Factor  —  Competency 

—  Creditor — The  Court  having  sequeat rated  the  rents  of  an 
estate,  and  appointed  a  factor,  on  the  application  of  heritable 
creditors  ;  and  the  proprietor  of  the  estate  being  in  posaefsioil 
of  certain  parts  thereof;  and  the  creditora  baring  petitioned 
for  sequestration  of  said  parts,  the  Court  refased  tbe  petition, 
p.  266- 

SUMMONS — Under   •    summons   ^nat  a 

partner  of  a  company  for  the  balance  on  an  aenHint-eurrant,- 
stated  to  commence  and  to  end  subsequent  to  bis  having  eeaaed 
to  be  a  partner — Held  not  competent  to  show  that  the  debt 
was  truly  contracted  while  he  waa  a  partner,  p.  338. 

Conduaiona   of — CoropeCtncy 

— Record — Opening  up  of— A  puianer  having  brought  an 
action,  concluding  for  the  whole  coal  in  certain  lands;  and 
baring  in  hia  condescendence  departed  tberefrom,  and  only 
claimed  tbt  half— Held,  (affirming  tbe  judgment  of  tbe  Court 
below)  I.  That  an  interlocutor  in  terms  of  the  condescendence 
was  inrompelent,  beidg  unwarninled  by  tbe  sumoiana.  2. 
That  the  record,  after  it  waa  closed,  could  not  be  opened  up 
to  receive  a  new  statement  regarding  tbe  valuation  of  pait  of 
the  property  in  dispute,  p.  517. 


snmmona  being  signed  by  ■  i 
depute  clerk,  who  had  no  express  power  togrant  a  substitution, 
held  to  be  a  radical  nullity  in  the  summons  (though  the  aub- 
stitntioii  was  approved  ot  by  the  principal  clerk),  and  propon- 
able  after  ■  record  had  been  closnl.  S.  The  officer's  eiecution 
bearing  that  the  defender  waa  cited  to  a  diet  seven  days  before 
tbe  date  of  the  execution,  the  error  cannot  be  rectiGad  by 
producing  a  new  execution,  or  referring  to  tbe  copy  served. 
S.  Is  it  a  fatal  objection,  that  the  day  of  compearance  is  not 
within  year  and  day  of  the  date  of  the  summona  7  p.  68. 


-An  c 


n  of  a 


>,  bearing  that  a  copy  was  left  with  a  woman  in  tbe 
defender's  bouse,  la  valid,  p.  21 0. 

Execntion— Statute.  1672,  c.  ft— 

Ftelimintry  defence  taatained,  that  tbe  messeDgefa  execution. 


which  wiw  wrttteo  nu  n  iheol  diatinct  frgin,  bat  itilcbed  ap 
aloiilj  wiih  ihi:  Biimiiiung,  Jtd  nui  desifii  tbe  pacties  in  terina 
of  tbe  StHLute.  IG72,  e.  S,  p.  371. 
PROCEaS— SUMMONS— LibetUii^  of—Ill  a  Bummoni  for 
dunogn  tiir  det'iiniatiun,  beid  thut  it  was  not  neceasar;  (o 
naiue  tbe  iiidividuati  in  wbose  prewnce  and  hearing  Ibe  slander 
tvaa  uiured,  and  (bat  it  wai  tufficieuc  lo  insert  them  in  tbe 
condesreu deuce,  )t.  319. 

'■ . iUIenney — Agenfi  LUbilitj — 

.  Cjrcumstancei  in  wbicb  un  action  being  brought  b;  tbe  credi- 
tors in  an  berilabie  bond,  againac  the  debtor's  agent,  on  (hn 
narrative  that  the  creditors  bad  been  induced  to  give  llie  loan 
by  tbe  mlireprceenlalion  of  the  debtor  and  his  said  agent,  wbo 
dc-ieribed  the  landi  as  rented  at  particular  auina,  and  unentailed, 
vrbile  tbey  knew  tbein  tu  be  rented  at  certain  smaller  sums, 
uid  the  greater  part  tbr;reof  to  be  entailed,— and  subsuming, 
that  tbe  hgciit  having  fraadulenlty  induced  the  creditor!  to 
■Kcept  of  said  tecuritf,  was  buuiid  tu  make  good  to  them  all 
lots  and  damage  which  tbey  might  suelain  by  tbe  perpetration 
of  tbe  said  fraud,  but  withnut  stating  that  any  damuj^e  bad  been' 
IncDrred,  or  any  sptciGc  fact  fram  wbicb  duinuge  muat  neces- 
Mriiy  arise — Held  that  the  conclusions  of  the  summons, 
which  were  alteriialirely  for  payment  or  relief  of  tbe  bond,  ot 
payment  of  the  loss,  were  nut  regularly  ot  legally  deduced  ac- 
curding  to  the  form  and  nature  of  the  action,  and  therefore 
that  tbe  laine  fell  lo  be  ditmiated,  reserving  to  tbe  ciediton 
to  bting  a  new  action,  if  ao  advised,  p.  459. 

-:- Supplementary— Held,  that  af- 
ter ■  verdict,  a  supplementary  action,  wliich  contained  no  re-^ 
diKtive  cuncluaion,  waa  incotnpetent,  but  that  the  verdict 
night  bave  been  used  as  evidence  in  the  supplementary  suit, 
p.  15a. 

Verdict— Tbe  aummona  having 

concluded  fur  reduction  of  tbe  tarious  indorsed  bills,  and  tbe 
cheque  for  the  third  inalilment  of  the  bond ;  and  these  having 
been  reduced,  in  terms  of  ■  verdict  of  a  jury;  and  it  having 
afterward!  turned  out  that  a  part  of  the  depoiiC  was  composed 
of  caab— Held  that  the  verdict  could  not  reach  the  cub  pay- 
ments, nor  indorsations  by  third  parties,  p.  153. 

SUSPENSION— Caution,  p.  195. 

Caution — Ciriumiitances  in 

which  the  Court  refuiad  tu  pass  a  bill  of  snap  nisi  on,  witbont 
caution,  although  a  Lord  Ordinary  had  passed  a  bill  of  sus- 
pension by  the  auspeodet'i  co-obligant  regarding  the  aame 
aDms,p.388. 

— -.  .  Caution- Consignation,  p. 


—Caution  —Stamp— Circua 


stances  in  wbicb  a  bill  of  suapenaion  of  a  charge  on  a  deciee 
for  a  writer's  account  being  pmented,  on  tbe  grounds  that  the 
■ecoont  was  overeharged.  tad  that  tbe  obligation  for  payment, 
Ml  which  the  decree  proceeded,  was  virtually  a  promitaory- 
mxe  without  a  atanp.  and  al  all  events  required  to  be  stamped 
M  an  Bgreemenl, — refuted,  in  reapeel  of  no  luffident  caution, 
p.  04. 

. . Competency  —  Smalt   Debt 

Act,  6  Geo.  IV-  c.  46— Pawnbrokers'  Art,  99  and  40  Qeo. 
JII.  c.  99.  see  n.—Produetinns — A  party  having  obtained 
a  decree  before  tbe  Justice  of  Peace  Small  Debt  Court,  against 
a  pawshruker,  fur  the  price  of  a  pelisse,  on  which  less  than 
lOa.  Iind  been  advanced,  on  the  allegalton  that  aaid  article  had 
been  improperly  disposed  of,  and  tbe  aurplua  not  accounted 
foe- Held,  I.  That  a  Buapension  of  said  Small  Debt  Court 
decree  was  incompetent.  S.  Opinion  expressed,  that  under 
the  Pawnbrokers'  Act,  the  procedure  was  erron eons.  3.  That 
a  memorial  tnd  opinion  ofcasniel  produced,  ought  to  be  wilfa- 
drawn,  p.  196. 

. Fu^ery  —  Proof — A  party 

ehart;ed  for  payment  of  a  bill,  alleged  to  have  been  accepted 
by  him.  having  subtended  on  tbe  ground  of  forgery,  and  con- 
sented to  a  remit  lo  engravers,  tu  enmine  and  drlerminc  as 
to  the  genuineness  of  Ehe  aii^natnrc  ;  and  tbey  having  reported 
that  the  signature  was  not  forffed—Held  not  entitled  thereafter 
to  recur  to  any  other  mode  of  proof  of  the  forgery,  p.  402. 

I . . — lucon  patency — Small  Dabt 


during   6 
founif;  a 


Court— J^nsure- Aparty,  BtthedisUsoeof  upward*  of  Gn 
years,  having  brui^ht  a  bill  uf  aospention  of  a  Small  Debt 
Sben'ff  Court  decree,  on  the  gronud  that  his  name  was  partly 
writtea  on  an  eraaare.  In  the  original  complaint  or  saniaMlBB 
on  which  the  decree  proceeded,  the  Court  refused  the  bill  as 
incompetent,  p.  21 1. 

PROCfcSS— SUSPKNSION—Juratoiy  Caution- Compe- 
tency—Act  of  Sederunt,  14th  June  1799— The  Lord  Ordinitir 
having  refused  a  UU  of  ampcnsion,  in  respect  of  ao  aulioo, 
the  Court  refuted  a  reclaiming  note  against  bis  judgmenti 
praying  to  remit  to  pais  the  bill  on  juratory  caution,  p.  2i&. 

Meditslio  Fugs — Circum- 
stances in  which  *  suspension  being  presented  of  a  wtdUalit 
fugtt  warrant,  on  the  ground,  inter  atit^  that  the  debt  waa 
sworn  to  be  dae  to  the  applicant  aud  his  brother,  from  whom 
no  ipandate  fvas  alleged ;  and  that  tbe  officer  who  eaecuted 
the  wsrnuiE  was  also  mandatory  for  the  applicant — Tbe  Court 
(the  tuipender  being  liberated)  refuaed  tbe  lull,  but  fotiiut  no 
expenses  due,  p.  464. 

— Rediiming   Note — Compe- 
'  "   '        "  b  Juua  1799 
.    linary  having  refused  a  bill  u' 
;   Session,  in   respect  sufficient 
and  the  suspender  having  reclaimed,  offering  juratory 
caution  and  consignation — The  Court  ordained  bim  to  lodge 
a  minute,  specifying  the  sums  he  was  willing  to  rontign,  p.  SOS. 

Reduction —  Circuinstnocea 

in  which  a  party  having  raiwd  a  reduction  of  an  Inferior  Court 
decree,  on  which  he  had  been  imprisoned  fur  expenses, —  Bill 
of  luspension  and  liberatiop  at  bi|  instanw  ptaaed  un  juntury- 
cButiou,  p.  499. 

' — Reduction  —  Cimmitancra 

in  which  a  bill  of  suspension  o(  a  charge  for  eipenM*  having 
been  refuaed  by  the  Ordinary,  in  respect  the  grounds  of  sus- 
pension involved  tbe  merits  j  and  the  suspendrrs  having  rc< 
claimed  and  bmught  a  relative  reduction,  tbe  Court  remitted 
to  pass  the  bill  on  caution,  p.  4H4. 

— SUSPENSION  AND  INTERDICT- Ar. 

bitration— 'Submission — A  party  having  brought  an  action  of 
deduratur,  to  have  it  found  that  a  submiasiou  tvas  rendered 
null  by  the  arbiters  stipuliiting  in  the  course  of  it  that  ■  mi- 
nute should  be  lodged,  binding  the  parties  to  remunerate  tbe 
arbiters  for  their  trouble  ;  and  having  presented  a  bill  of  siai- 
pensioD  and  interdict  on  this  aud  certain  additional  grounds. 
against  the  arbiteis  proceeding  with  (he  lubmiuiou  in  tbe 
meantime — Hill  rerused  with  expeniea,  reserving  ail  pleaa  tn 
the  declarator,  or  in  a  reduction,  of  ally  decree-arbitral  to  be 
pronuunceri,  p.  485. 

TITLE  TO  INSIST— A  patty  having,  after 

raising  an  action  of  reduction  or  his  unde'a  settlement,  entered 
into  an  antenuptial  contract  of  marrisge,  whereby  be  and  bia 
wife  conveyed  their  whole  estate  to  a  trustee,  with  power  to 
sue  all  actions  for  reducing  the  settlement,  and  to  retain  the 
Iru&t-estote  in  payment  of  the  expensei  thereof — Held  that 
the  party  was  not  antitled  thereafter  to  disclaim  tbe  actioa 
of  r^uctiun,  but  that  tbe  trustee  wa*  bound  to  relieve  him  of 
all  expenses  aud  roiuequences  of  the  action  subaequeot  to  the 
date  when  he  declared  that  he  was  not  to  inmat  aa  plusuM 
thereof,  p.  434 

— —TITLE  TO  PURSUE— The  raiierof  amol- 

tiplepoinding  having  been  exonercd  and  discharged;  and  w> 
aasignee  of  a  creditor  having  hrongbt  a  reductiou  o€  eertaJn 
decrees  pronounced  in  said  action,  and  claimed  rcpetitioa  of 
the  property-tax,  which  ought  to  have  been  deducted  fian 
certain  annuities— Held  that  be  had  neither  iotarest  nor  title 
to  pursue,  in  respect  be  was  not  in  the  right  of  the  raiser ;  aad 
that  theiB  could  not  be  auttaiaed  a  claim  fur  rapetitioa  afber 
payment,  on  a  judicial  decree,  not  objected  to  by  the  put*«er 
or  his  author,  and  after  a  regular  discharge,  p.  3U. 

1 — I Aiaeiidment  of   the 

Libel— An  otgectioi)  having  bean  taken  to  tbe  title  of  aa 
unincorporated  aooiety  to  lua  in  muiw  of  tbeir  preaes  aad 
treasurer — Held  competent  la  cur«  (be  otijeetiom  byaisting; 
in  an  amendment  of  tbe  libel,  IIm  whole  individual  n 
of  tbe  ioeiety,  p.  5k 


Held  chat  the  office-besren  of  k  fii«iidlf  focietj,  wbicli 
not  iviiled  tcwlf  of  tbe  Statutes  regarding  Mid  aocieliet,  hpd 
no  title  to  pursue  ■  proving  of  ibe  (anor,  p.  176. 

Mandate  —  Cuilioii 

— ExpeiHEH  — I.  A  mandate  by  a  party  abroad  to  »n  agent  in 
Scollanii,  auilioriting  tbe  mandatoiy  la  adopt  all  legal  mei- 
aureg  fur  obtaining  the  ^ervli^e  anil  retour  of  tbe  manduiU  as 
heir  to  a  person  deceaurd — Held  to  be  a  *u ffici En t  authority 
to  the  mandatory  to  liistituie  in  hia  awn  and  the  mandanl's 
name  an  action  of  reduL'tion  of  tbe  vtrdict  of  f  jury  in  ■  ler* 
Tire,  whereby  ibey  refused  to  serve  the  tnandant  a*  heir  fore- 
taid.and  served  another  elaimant.  2.  Circum stance <  in  regard 
to  tbe  conduct  and  pecuniary  tranuctioii*  of  Ibe  mandatory, 
held  nat  to  affect  bis  suBirjency,  p.  258> 

■ Reduction — Heir   of 

Entail—Bvae  Infertment— Expeniei— Part  of  an  enliiled 
etiate  halving  been  <old  for  ledemplion  of  the  land-tan,  and 
purchased  for  behoof  of  the  heir  of  entail  in  pociestiori,  who 
took  infeftment  on  hi*  own  precept,  nitbout  a  confirmation 
from  the  tuperior ;  and  having  liierEaiter  lold  the  lands,  and 
hue  infefliDent  being  taken  by  tbe  purt'biuer;  and  on  the 
decease  of  the  neller,  tbe  next  beir  having  nude  np  titles  lo 
tbe  whole  eitate  by  a  precept  of  c^f  c^niiai  frooi  thetupetior 
— Held,  I.  That  the  trustee  of  the  purchaser  was  entitled  (o 
pursue  an  action  ef  declarator,  to  have  it  found  and  declared 
that  the  said  sale  was  valid  and  uucballenfeahle.  S.  That  he 
bad  no  title  to  punue  a  reduction  of  aaid  precept  of  clan  con' 
Ual,  aa  it  could  not  affect  Che  subaltern  tide  by  which  he  beld 
tbe  lands,  nor  prevent  him  from  tsking  out  a  confirmation 
from  the  superior.  3.  That  he  was  entiled  to  the  expense 
of  bringing  Che  aummons,  qua  suniuKins  of  declarator,  and  of 
•upporling  the  s«mg  against  the  defence  tbat  no  expenaea 
should  be  allowed,  p.  80. 

Eoyal  Burgh_  Proof 

of  Usage  and  Poaiession  —  Competency  —  A  royal  burgh, 
founding  on  a  royal  charterin  1457,  ratified  by  Purl iu men l, and 
■Isoon  a  charter  of  confirmation  and  noesriimui  in  1661,  bar- 
ing brought  an  action  to  have  it  declared  that  llie  magistrntes 
were  entitled  to  levy  certain  customs  «4ra  itTritorittm — Held, 

1.  That  said  dooutnents,  supported  by  a  proof  of  immemoriBl 
poisession.  afforded  a  sufficient  title  to  insist  in  the  declaralur. 

2.  That  a  proof  of  such  immemorial  pouestioii  wat  competent, 
p.  182, 

-Trust-deed      '"  ' 


a  trust-deed  nominating  four  InisCeei,  Che  majority  accepting 
to  be  a  quorum,  with  power  to  addoruasume  in  place  of  thoie 
who  night  die  or  decline  to  act^Held  that  it  was  attn  virtt 
of  the  trustees  Co  increaae  ibe  number  beyond  four;  and  ob- 
jection sustained  to  their  title  lo  pursue  redacCiou  of  certain 
deeds  acoordiilgly,  p.  960. 

TKANSFERBNCIi— Executors  nominate  may 

be  cited,  iaan  action  of  transference,  ouaninifiicitf  ofsizdars, 
p.  333, 

., WAKENING— Ooeof  four  jointtenant*.  par- 

aner*  of  an  action  of  damages  against  their  landlord,  found 
eiuitled  to  waken  tbe  procesa,  although  tbe  others  had  taken 
their  COM  out  of  Court  by  a  submission,  p.  200, 

., Suoiniary  Action — A  summary 

proceea  can  only  be  wakeaed  by  a  libelled  sunnaoM  »f  wakon- 
Sng,  p.  «8. 

PRODUCTION— See  P«ee». 

PROOF— Where  slaiidcr  baa  been  repeated  lo  several  indivi- 
duals, at  different  times,  but  never  in  presence  of  more  than 
one — Held  that  Che  evidence  of  these  individuals  together,  is 
proof  of  the  pablication,  p.  iU. 

— Absent  Farly — Death  of— Cireumstsncea  in  which 

held  sufficiently  proted,  that  a  party  who  bad  been  absent  for 
upwards  of  thirty  years  was  dead,  p.  HAS. 

Accounts — Process —  A  builder  having,  after  bis 

employer's  death,  rendered  bis  account  to  bis  repn'sent stive, 
against  whom  be  brought  an  action  for  payment,  and  in  noi/Hnt 
priAationa  consented  to  a  remit  to  an  architect,  to  examine 
the  wcnk  allied  to  have  been  done,  and  report  as  to  its  valoe: 
and  tbe  reporter  banng  stated  in  Ui  nfwu  that  it  WU  im> 


possible  for  him  lo  judge  of  a  great  part  of  the  clwm,  in 
rehpeet  it  was  for  repairs,  which  conid  not  be  meiisured— 
Circumstances  in  which  held,  that  tbe  pursuer  was  not  there- 
after entitled  loaproofbyjurytrialof  the  extent  of  the  work, 
seeing  he  bad  failed  in  all  other  modes  of  proof,  and  it  was 
rompelenC  for  bim  to  have  teaorlcd  to  that  mode  at  tbe  btst, 
p.  297. 

PROOF— Competpncy—Heriuble  Riibls— Held  1st,  Incom- 
petent to  prove  by  parole  tcitimonj,  thai  a  patty  bad  agreed  lo 
the  front  wall  of  \a»  neighbunt's  bouse  being  advunced  2^  or 
Sk  feet  beyond  its  previous  line,  on  the  public  Street,  on  con- 
dition tliaC  the  comer  of  the  wall  should  be  roundtd  or  sloped 
off.  2d,  That  the  objection  lo  the  admissibilily  of  parole 
evidence  is  not  barred  by  acquiescence  in  an  interlocutor  tend- 
ing the  case  to  a  jury.  p.  469. 

— ; — ■ Evidence — Held  competent  to  ask  a  witness  on  a 

jury  trial,  whether  he  ondcrsCovd.  from  what  the  deceased  sgent 
ofoneofthe  parties  lold  him,  that  the  information  of  tbeagent 
wai  derived  from  that  party,- and  the  answer  of  the  witness, 
slating  the  information  given  bim  by  the  agent,  but  adding, 
thttt  whether  it  was  derived  from  tba  party  or  not,  ihe  wiines* 
cuuld  notify— Held  ta  be  evidence  fuaH(aBit«'nf,p,  200. 

— Evidence — Competency — In  an  action  for  one  year'* 

wages  ofa  jiH'ky,  wbr^re  tbe  hiring  was  denied — Opitiionex. 

Eresscd,  that  it  ia  competent  to  ask  a  witness  whether  be 
eard  any  conversation  between  the  jncLy  and  the  niaster'a 
training  groom,  with  tbe  view  of  establishing  thai  tbe  jnekjr 
offered  lo  ride  the  master's  horses  during  tbe  year  in  quetlion, 
p.  311. 

Judicial  Examination — Circumstances  in   wblcb  a 

judicial  examination  of  a  defender,  in  an  action  of  reduction  of 
a  iisb  finyment,  alleged  to  be  fraudulently  received  by  the  de- 
fender, in  the  knowledge  thai  the  bankrupt  bad  previuusty  sos- 
pended  payments,  was  refused,  p.  239. 

Minute  of  Agreement— Process— Summons— Two 

defenders  having  compromised  a  jliry  trial,  for  damages  for 
injury,  with  the  pursuer,  by  a  wriicen  agreement  to  pay  a  cer- 
tain Slim,  reserving  all  claims  of  relief  entire ;  and  tbe  defen- 
ders having  raised  mutual  aclions,  concluding  for  rcliefi  and 
a  jury  having  found  blame  imputable  to  neither;  and  after 
applic^liun  of  the  verdict,  the  Lord  Ordinary  having  decerned 
Bgainsl  each  ol'  the  defenders  fur  one-half  of  tbe  sums  paid  to 
the  injured  pursuer — Held,  I.  That  such  a  decern iiure  was 
incompettnt,  as  the  summons  of  relief  contained  im  conclusion 
to  that  effect,  but  process  sisled  till  a  supplementary  action 
was  raised  and  roiijuined  with  ibe  mutual  actions ;  and  there- 
after found,  2.  Tiiat  each  of  tbe  drfenderx  was  liable  iu  one- 
half  ofihesumspaid  tosuid  pursuer.  3.  That  it  was  iiicau). 
pelent  to  allow  verbal  proof  i>l  the  term"  relief,"  in  said  written 
agreement,  p.  iSa 

— Onih — Bill  of  Exchange — Antedating— Circumstan- 
ces in  which  sn  oath  on  reference  held  to  be  negalive,  p,  112, 

' Oath  of  Reference-^  Record— Held  that  a  p^rly  was 

not  entitled  to  retract  hi>  admission  on  the  record,  by  his  oath 
on  a  reference,  p.  161. 

Oath  in  Supplement — Paternity — A  woman  having 

charged  a  married  man,  who  had  legitimate  children,  and  was 
an  elder  of  a  relif  ioua  congregation,  with  being  the  father  of 
her  natural  cbild;  and  a  proof  having  been  allowed— Cirri 


stances  in  which  tbe  Court  altered  the  Lord  Onlinary's  inter, 
locutor,  and  found  tbut  there  was  not  s u IB cient  evidence  to 
entitle  her  to  her  oath  in  supplement,  p.  329. 

Prescription,  Triennial — A  party  in  an  action  for 

wages,  fur  which  no  demand  bad  been  made  for  a  number  of 
years,  having  averred  a  particular  engagement  st  the  com- 
mencement of  her  service— Held,  1.  That  it  was  competent 
to  prove  thispmut  dijure,  and  chat  tbe  party  was  not  limited 
to  a  proof  icn/>{D  mJ  ^uramentD.  S.  Found  by  the  Lord  Or- 
dinary, and  sot  reclaimed  against,  that  preiciiptiun  did  not 
apply  to  such  a  cldim,  p.  lOS. 

Reference — Competency — A  party  liaving  referred 

resting-owing  Co  tbe  oaths  of  certain  individuals,  y^iu  toud 
trustees — Held,  that  it  was  incwnpetenC  lo  inlerrugite  them 
as  Co  facta  which  occurred  when  tbey  were  not  roiid  irnslees. 


yGoot^le 


were  not  Rdmiinbli 

required  slrong  efidei 

IiuBbindori  marriEd 

p.  4D9. 
WitnesB — A  girl  of  fourteen  feanof  age.  held  to  be 

bound  to  give  eridenn:  egainat  her  grandrather,  on  a  eharge-of 

■dmlnisterlng   poison,   ihe   faiiTing  iwallowed   aonie   af  the 

paJBon,  although  it  wu  not  intended  for  her,  but  tiir  another 

pirtr,  p-  40. 
Wiineu — A  trustee  for  >  party,  lupposed  to  he  dead, 

ia  an  admiailble  witti«ia  for  a  claimant  (in  an  action  of  multi- 

plepoinding  and  exoneration  at  the  truatee'a  instance},  to  preve 


damkgei  for  defaniittion,  that  the  pursuer's  witnesses  were 
disqualified  by  being  precogaoiiced  by  bii  agent  ia  preience  of 
each  other,  p.  SOU 

Wicneis — AdralBsibility — 1.  Cireurmtances  in  which 

B  penon  deponing  tliRt  he  considered  bimself  a  creditor  of  a 
parly  for  ■  prescribed  and  dieputed  debt,  held  not  an  adtniS' 
Bible  wilnesa  Co  prove  the  genuineneu  of  a  back.bond,  in 
virtue  of  which  certain  property  whs  claimed  bj  tbe  insotrent 
'  debtor.  2.  Held,  tbst  to  prove  the  aigiuture  of  a  person  who 
in  alive,  tbe  person  Eiinmetr  muat  be  adduced  a)  a  witnest.  3. 
QbaeWed,  in  proving-the  genuinenesi  of  a  disputed  signature, 
a  party  is  not  bound  to  put  in  evidence  all  the  ipecimtns  of 
tbe  signature  produced  by  hiin  in  jlrocesa.  4.  Circucnsunees 
in  whicli  held  by  the  Court,  and  fouud'by  the  jury,  tbat  a  sig- 
nature was  proved  Co  he  genuine  by  the  evidence  of  one 
witneu,  with  renain  corrobomtions,  p.  502. 

Wilre«—Ad[niasibility— The  accepter  of  a  bill  is 

not  an  admiasibte  witness  in  an  action  at  tbe  insttince  of  the 
drawer  againaC  the  holden,  to  prove  that  the  drawer  waa  in- 
duced to  sign  (he  bill  by  the  Talse  and  fruudutenc  representa- 
tions of  the  holders,  p.  261. 

Witness— Competency— 1.  It  is  no  objection  to  a 

witness  tbat  be  Could  not  be  found,  provided  his  designation 
be  correct.  S.  A  witness  having  aCited,  that  she  gate  infor- 
matlon  in  consequence  of  rumours,  may  he  asked  what  ihe 
rumours  were.  3.  One  medical  witness  may  be  present  to 
hear  another  examined  ss  to  the  appearances  of  a  body  sup- 
posed to  be  murdered,  but  not  to  hear  hia  opinion  as  to  tbe 
cause  of  death.  4.  Is  it  competent  for  the  pannel  to  aslc  a 
Oown  witness  I] ueations  whicb  are  not  cross,  or  to  explain  Co 
the  Court  the  object  of  such  questions?  p.  820. 

Ste  Hill.  Criminal    Law.    Divmx.,  Eraturt.    Sat- 

tand  and   Wife,  Procnii,  Connitarial,  CoMrael,  Jur^,    Proof, 

PEOVING  THE  TENOR— See  Pn,c*u. 

PROVISIONS  TO  CHILDREN— Marriage- Contract— 
Conatruetion — Clause — A  hlher  having  granted  certain  pro- 
virions.  payshle  at  his  death,  Co  bis  younger  children  and 
grandchildren;  and  having  thereafter  become  bound,  in  hia 
eldest  son'a  contract  of  marriage,  to  provide  bis  whole  estate 
to  tbat  son,  and  the  heira-male  of  the  marriage,  but  under  the 
burden  of  his  (the  father'a)  debta,  and  of  the  provi«loni  made 
br  him  for  bis  younger  children  and  grandchildren — Held.  I. 
That  (Ithoitgh  the  father  might  suhsCitute  one  provision  For 
another,  he  could  not  make  provisions  for  the  younger  chil- 
dren and  grandchildren  exceeding  in  amount  those  which  he 
bad  made  for  tliem  prior  to  the  dale  of  tbe  marriage-con  tract, 
nor  eould  he  indirectly  enlarge  these  provisions,  by  recalling 
deeda  of  restriction  which  he  bad  executed  before  the  marriage- 
contract,  and  holding  advances  which  bad  been  imputed  pro 
faiUu  of  these  proriaions,  not  ai  payments  in  part  Cbereof,  but 
as  gil^  independent  of  them,  2.  Tbat  advances  made  by  the 
father  subsequent  to  the  conlract,  or  engagements  come  under 
Ly  him  to  third  parties  for  his  younger  children,  prestabte 
during  bia  Ii(e(tbough  these  engagementa  were  not  discharged 
till  aRer  hia  death),  not  being  of  the  nature  of  permanent 
provisions  for  the  younger  cbildren,  could  not  be  conaidere4 
a*  in  eitioctlon  or  •atitCiction  of  the  proviaions  made  for  Iham 


previous  to  the  marrii^fe-contraet.  3:  That  the  father  having, 
subsequent  to  the  marriage-con  tract,  granted,  and  afterwards 
paid  a  bond  for  behoof  of  one  of  his  younger  children,  and 
taken  a  diachai^  of  that  child's  provuiiona  to  the  alenl  of 
the  sum  in  the  bond,  tbe  facber  might  give  op  or  aonul  cUf 
discharge,  end  hold  the  contents  of  the  bond  a  gift  inUr  wi*oi 
to  the  child,  so  as  not  to  impute  tbe  same  pro  latuo  of  that 
child's  pnivisiona,  p.  397. 
PROVISIONS  TO  CHILDREN—Seairaatandamf  iTjft. 

PUBLIC  OFFICE— See  Bona  FWei. 


HANKING  AND  SALE— See  P™sfs«,  Tiife (a  Puvme. 

RECI>AIMING  NOTE— See  iVoceti, 

RECORD— See  Fncti: 

Deduction— Assignarion— Ailment- A  party  interest** 
in  a  succession  (between  the  dismistal  of  an  actiQo  of  ad- 
herence and  iiiBtitulion  of  one  of  declarator  of  marriage  and 
alimenc  by  hia  wife.  In  which  she  was  suceeteru),  and  on  both 
of  which  inhibicion  had  been  uaed)  having  executed"  a  renui»- 
cistion  and  discharge  of  hia  interett'in  said  suee«siion  in  faVD«r 
of  bis  brother;  and,  along  with  said  brother,  having  granted 
B  trasc-di^position  in  favour  of  creditors— Held,  I.  Tlut 
the  aaid  deeds  were  reducible  at  the  instance  of  the  wife's 
aasignee  to  the  decree,  (or  aliment  and  arrean.  .  2.  That  tbe 
aaid  brother  and  bis  trustee  were  bound  to  render  a  state  of 
their  intromissions,  and  account  to  tbe  punnet.  3.  Tbat  no 
decree  fur  a  deSnite  sum  of  aliment  could  be  prouounced  koe 
tiaiu,  in  the  process  of  reduction,  p.  469. 
'  See  Procai. 


reference— See /Vnxu,  EiTtfKiM.  SubmiitUm. 

KELBVANCr- See  Protai,  Rtlemney.  SummoHt. 

RBLIEK—Siamp— Messenger— CauiJonera  — Process —A 
messenger  baviifg  reCumed  an  execution,  bearing  that  a  ehf  rge 
had  been  lefl  with  tbe  debtor's  lervant,  when  it  was  sent  en- 

.  closed  in  a  letter;  and  this,  after  imprisonment,  having  beeti 
reduced  as  false,  &e.,  and  damages  found  due — Held.  1.  That 
the  messenger's  cautioners  were-liable  in  relief.  2.  Several 
InIIs  from  various  parties  having  been  aasigned  by  one  deed 
and  one  stamp,  the  creditor  was  entitled  to  appropriate  the 
atamp.  3.  Procedure  sisted  in  the  acCion^f  relief  till  the 
of  reduction  was  disposed  of,  p.  824. 


-   See  Sah 


REMIT— Accountant,  p.  374. 

See  iVaceii. 

REMOVING— Proceii— Suspension  before  Extract- A  de- 
cree of  removing  having  been  pronounced  by  the  Inhrior 
Court— Held  competent  to  anapend  that  decre^e  bflfore  it  bad 
been  axtiacCed,  p.  1S7. 

See  Landlord  atid  Teiunl.   Froeau. 

REPETITION— See  Sana  Fidei. 

RES  JUDICATA— Cireumstances  In  which  eertain  jn^. 
tnenis  and  proceedings  in  the  Court  of  Session  and  Hosae  of 
Lords  were  held  (reversing  the  judgment  of  the  Court  below) 
to  form  rvi  judleala,  and  to  bar  Che  respondent  from  inaiating 
in  a  reduction  of  a  decree  of  Che  Court  of  Session,  proDouDced 
in  1788,  p.  3i. 

I Lis  Alibi  Pettdena— Foreign — A  fund- 
having-  been  taken  poaseasioo  of  by  tbe  Court  of  Exchequer 
in  England,  and  ordered  to  be  paid  over  to  their  clerfc  u> 
Court;  and  an  English  claimant  of  the  fund  having  brought 
an  action  against  a  Scots  claimant  of  it,  to  have  the  latter 
compelled  to  grant  an  order  on  tbe  holder  of  che  Bwney  to 
pay  It  to  the  former ;  and  Che  Scots  claimant  alleging  chat  the 
English  Court  had  decided  that  the  fund  belonged  to  bits.— 
Process  aisted,  and  opinion  expreaaed.  that  the  effect  of  tbe 
English  jndgmeat  should  be  determined  by  tbe  Court  «f  Ex- 
chequer  in  England,  p.  172. 

gee  Praeeis. 

RES  NOVITEK— SeePracvif. 

RBTOtIR  DUTIES^Seefi.pm'«-aMf  7.nal, 

REVOCATION— See  Trua-Dud. 

BOAD— Toll,  Rent  of— Evanon  —  Deductim  —  Cautioner 
—-LiaUlity- The  tenant  of  a  toll,  and  bis  eantionera,  feaBd 


I.  Bl. 

ROAD  ACT.  TURNPIKE— A  Road  Act  bBTbg  profidcd, 
thut  any  warniit  tor  stopping  the  nuking  of  roadi  undrr  the 
Act  might  be  renlled  on  cmitton  ;  U)d  tb«  ill  aclioni 
•[>d  complaint*  should  b«  iostituled  within  lU  moaEhi ;  but 
tb«  (ruslvM  not  having  offered  compenution  to  the  party  be- 
fore taking  pouension  of  Ibe  ground,  or  got  ■  jury  auamoned 
to  aaieu  ihedBmugr.  m  proi'iiled  by  tbe  Act — Held,  in  rnpect 
the  terms  of  the  Act  were  not  complied  witb,  tbat  tbc  cn- 
eroarhment  of  the  tciiEleea  was  illegal,  p,  121. 

ROAD,  TUKNPIKE—Boud— Clause— Road  tiuttcei  being 
empowered  by  Act  of  Parliament  lo  boiroH  a  certain  sum  on 
the  oerurity  i^f  toll*  witbin  a  certain  diatricti  and  having 
agreed  to  turrow  a  turn  on  s  particular  line  uf  road,  forming 
purt  of  rhat  district ;  but  the  minute*  limiting;  the  tecurity  to 
tbia  road  not  being eommunira ted  to  the  lender;  and  the  bond 
granted  by  Ibeii  committee,  ■llbough  referring  to  Ibe  stud  line 
of  road,  containing  no  eipresj  limitation  of  tbe  lecutlty  to 
tbatline— Held,  1.  That  tlieaecurity  extended  over  the  wbole 
district  of  roads.  2.  That  the  bund  having  been  lanccioned 
by  tbe  truiteea  receiving  the  money,  and  paying  tbe  intereat 
for  a  niimberof  years,  it  was  no  longer  competent  locliallauge 
the  powers  of  thf  committee  to  grant  aucb  a  bond.  p.  71. 

Juiiadiction — Competency — An  ap- 
plication having  been  preaenled  to  tbe  SlieriS'  againat  roid 
truatrea,  ai  having  erected  a  tull-bar  where  they  bKd  no  power 
to  do  BO — Advocation  of  the  Sheriff's  judgment  held  incum- 
puieiit  under  4  Geo.  IV.  c  49.  aeo-  49,  which  enicta,  that 
ibe  Sheriff's  jndgmeni  on  such  an  applicatiOD,  "  aball  not  be 
lubjert  to  review  by  advocaiion  or  auspennioii,  or  by  reduction. 


SA  LE— Circumatancei  in  wbicb  held  proved,  tfaat  the  price  of 
certain  trees,  lold  tbirleen  year*  ago,  bad  not  been  paid,  p. 

Agreement — Contract--BonB  Fide  Implement  —  A 

party  having  purchased  another's  interest  in  an  ettata  in  Upper 
Canada,  upon  condition  of  tbe  price  being  repaid  to  bim,  if, 
after  consulting  an  Upper  (Jan «da  lawyer,  the  seller'a  titlea 
atld  tbe  deeds  of  tratisference  should  be  considered  defective} 
tbe  purchaser  having  consulted  a  notary  in  Montreal,  accus- 
tomed to  draw  conveyances  for  the  Upper  Fruvince,  and  a 
Honlreal  lawyer,  who  both  declared  tbe  litlea  and  ttwia- 
Terence  to  be  invalid,  and  (bat  the  deeds,  to  be  effectual,  re- 
quired to  be  executed  in  Ibe  Engliafa  form  ;  and  baring  then 
consulted  an  Engliafa  counsel,  who  alao  declared  the  titles  bad 
' — Held  that  this  waa  a  ionajfide  implement  of  the  agreement 
ofaote,  and  that  the  purcbaser  woa  entitled  to  repetition  of 
tbe  price  paid  by  him,  p.  392. 

Delivery — Damages — A  party  having  aold,   by  the 

hands  ofan  agent,  a  quantily  of  wool,  and  delivered  it  to  the 
purchaser;  and  prices  having  in  the  meantime  risen  ;  and  tbe 
purcbaser  having  thereafter  raised  an  action  of  damages  against 
tbe  seller  for  non-delivery  af  ■  larger  quantity,  and  etsimed 
the  highest  profits  hetould  have  made  during  tbe  interval,  till 
tbe  commencement  ofthe  suil — Circumalancca  in  which  found, 
that  no  dsmagea  were  due,  in  respect  no  apecifie  quantity  of 
wool  had  been  bargained  for,  p.  93. 

Purchater— Mercantile  Agent— A  peraon  having  aold 

goods  intrasted  to  bim  bh  mercantile  agent,  and  received  a* 
tbe  price  thereof  the  right  to  certain  outstanding  dehU  due 
to  the  purchaser ;  and  having  given  bis  bill  for  the  price  to 
bis  employer,  (be  seller  of  the  goods,  and  become  bankrupt 
— Held,  that  Ihepurchaser  waa  liable  for  theprice  of  the  goods, 
p.  02. 

Purehaaer—Proviaiona  — Safety  to   Pay  — A  party 

having  disponed  his  estate  to  bia  son,  under  payinent  of  cer- 
tain provision* ;  and  three  of  tbe  pattiea  favoured  haringdied; 
and  tbe  son  hiring  become  bankrupt,  and  the  estate  sold  to 
truateea  j  and  tbc  oanlcrapi's  aaaigneet  bmring  denumded  pay- 


ment of  a  balanie  of  the  price,  consisting  chiefly  oF  the 
provisions  in  the  said  deceased  parties,  on  the  ground  that 
they  were  personal ;  and  the  trustees  having  presented  a  bill 
of  suspension,  thai  they  might  be  in  safety  to  pay, — ibe  Court 
passed  a  bill  to  that  effect,  p.  141. 

Sale — Warrandiee — Relief — Cireumatanres in  which  trustees 
having  entered  into  missives  of  aale  of  certain  ^ubjecta,  aa 
possessed  by  ibe  deceased  truster;  and  an  aclion  having  been 
raised  by  the  superior,  bolh  against  tlie  purchasers  and  sellers 
before  a  disposition  bnd  been  grsnied.on  the  allegation  of  cer- 
tain  encroachmrnis,  in  which  aetion  the  defenders  were  asoil- 
tied,  but  no  expenses  found  due — Held  that  the  sellera  were 
bound  lo  relieve  the  purchasers  of  the  expenses  incurred  by 
them  in  that  action — the  pnrchaaera  having  taken  posaesalou 
of  the  aubjects  lo  no  greater  extent  than  they  bad  been  poa* 
sessed  by  the  truster,  p.  ^4 

SASINE— Union—  Held  (afGrming  judgment  of  tbe  Conn 
below),  that  a  claune  of  uniuo  to  heirs  of -entail  extends  It) 
subaltern  infeftments,  p.  315. 

SEMIPLENA— See  Prou/. 

SEPARATION— See  ffutband  and  Vifi. 

SEQUESTRATION  Refused  to  be  awarded  at  tbe  in. 
stance  of  one  cluming  to  be  heir,  and  challenging  the  legi- 
timacy of  a  nearer  heir,  although  neither  party  bad  obtained 
poasesaion,  p.  474. 

Competency — A  party  having  grant- 
ed heritable  bonds  over  hia  estate,  and  having  Ibereafler  exe- 
cuted a  tru^t  for  behoof  of  his  creditor*,  reserving  to  himself 
a  certain  snnuity,  and  providing  that  tbe  trurt  should  not  rease 
on  the  death  or  reaignaliun  of  the  trustee,  and  pointing  out  the 
manner  in  wbicb  a  new  one  should  be  chosen  ;  and  the  credi- 
tora  having  acceded — Held  (reversing  tbe  judgment  of  Ibe 
Court  beluw),  that  an  heritable  creditor  was  Ibereby  debarred 
from  applying  for  sequestration  of  the  rents,  whibit  no  (tualee, 
but  only  a  factor,  was  superintending,  p.  5ia 

HeritableCrediior— Expensea— The 

landed  property  of  a  deceased  party,  whose  heir  had  entered 
CBtn  htatJUio  xnvtntarii,  having  been  sequestrated,  and  a  ju- 
dicial factor  appointed — CircuiDEtaiices  in  whicb  held,  1.  That 
a  creditor  by  heritable  bond,  on  which  he  was  infsft,  barinc 
advertised  (be  Subjects  over  which  it  extended  fur  sale,  and 
brought  an  action  of  maills  and  duties  against  tbe  tenants,  was 
entitled  to  have  the  sequestration  recalled  ^ niwil  these  subjecta, 
allbuugb  he  had  made  no  opposition  to  tbe  original  seqaes- 

and  appointment  of  judicial  factor.     2.   The  judinal 


factor  found  liable  in  tbe  expenae  of  opposing  (he  application 
for  recal,  p.  ISB. 

Judicial   Fac(or  —  Circumstancea  in 

which  the  right  to  tbe  office  of  trustee  being  disputed,  the 
Court  aequeslrated  the  eatate  of  the  deceased  truster,  and 
appointed  a  judicial  factor,  p.  493. 

'■ Judicial  Factor — I.  Circumstances  in 

which  a  judicial  factor  on  tbe  estate  of  a  glasawork  company, 
sequestrated  in  consequence  of  disputes  among  the  repreaen- 
tatives  of  the  partners,  not  held  bound  to  consign  the  money 
in  his  bands,  or  to  have  hia  accounts  audited  during  the  cur- 
rency of  his.  management.  8,  Authority  refused  to  the  repre. 
aentatives  of  a  deceased  partner  of  the  sequestrated  company, 
to  make  up  titles  lo,  and  sell  heritable  subject*  belonging  to 
the  company,  the  titles  (o  which  Stood  in  the  person  of  tbe 
partner,  p.  151. 

Land    Eilata  —  Circumalancca   in 

wbicb  the  sale  of  aland  estate  being  repudiated  by  the  bayvra, 
the  rents  of  the  eabile  were  leqtiettrated  on  the  application  of 
the  aeller,  p.  145. 

Parlies  cluming  right  to  aaucceadon 

under  deeds  of  settlement  which  they  alleged  bad  been  de- 
stroyed by  tbe  tealalrix  after  she  was  insane,  having  applied 
for  sequealralion  of  (he  estate  pending  an  action  of  proving 


a  summary  complaint,  against  a  tniatee  and  hia  a 
»eqaeattation  to  compel  an  accounting,  competent,  after  a 


,,Gooi^le 


SEQUESTRATION— See  J><uttru/>(.  Froem. 

SERVICE— Ftcior  I,(«o  AbsentiB— Serrice u  b«Ir  to b putj 
deceused.  Dot  held  lo  prove  the  death  of  ■  nearer  heir,  to 
whnm  B  fiK^or  fill's  atunlit  had  been  appointed,  p.  17S. 

SERVITUDE— Cosi—LeTOl— Reserved  Right— Tbe  pro- 
prietor of  two  arfjuiiiing  baronies  having  feued  out  part  of  one 
tif  thetn.  under  ■  re<erviilion  of  ibe  eoiil  and  coi1-beugh«  there- 
in  i  and  baring  (hereafter  «o1(t  the  other  barony,  and  the  coal 
and  rightu  *o  reaervefl — Held  (affirming  the  judgment  of  the 
Court  below),  that  the  projirietoroftbe  Inst  was  not  entitled, 
by  means  of  a  ^tram-engine,  to  throw  the  water  from  the 
landii  of  the  last  barony  into  a  level  on  the  landt  of  the  foimer, 
p.  317. 

Road — Bestial— A     party    having    cr»Ted 

„        n  feet 

wide  for  driving  too^e  besiiai — Held  that  be  waa  entitled  to 
eae  the  road  to  the  fulleat  extent  that  a  road  could  be  used.bv 
diiving  bestial  and  otherwiae,  reserving  tn  the  complainer  all 
qucHtioni  of  damage!  caused  by  the  treapasiiiig  of  said  beatiat, 
p.  199. 

'• Road — Eip'eii'ies — CircnmitiinceB  in  which, 

where  there  were  tivo  rouda  to  a  mill,  peat-mons,  Itirt  and 
e  Ihruugh  a  citrn  Held,  which  the  proprietor 


Court  ri 


and  ibe  utber  by 

:  to  an  engineer  to  see  this  last  road  altered,  so 
aa  to  tuit  (be  eonrrnience  oF  all  parties  ;  and  that  being  done, 
found  and  declared  It  to  be  the  only  road  in  time  eomlng,  but 
found  neither  parly  entitled  tu  eipen&ei,  p.  100. 

I Road — Mill-Dam — Three  partiea  having 

agreed  that  a  canal  should  be  made  through  Iheir  respective 
properties,  to  be  maintained  hf  each  so  far  as  it  puaed  ibrougb 


e  lands  1  hut  n< 


'ing  been  made  s 


her  a  voyage, 
i  and  having 


to  the  tower  proprietor's  right  of  access  along  the  banka  ofaaiil 
canal  through  the  auperior  heritor's  property,  or  nice  vma — 
Held,  altering  the  judgment  of  the  Court  of  Sesaion,  tbst  the 
proptieturs  hud  no  right  of  access  along  said  banka,  through 
each  other's  property,  unleiB  in  the  case  of  injury  occurring 
from  the  state  of  the  canal,  p.  346. 
SHIPPING— Relief— Vessel— Fumiahingi— A  banker  hav- 
ing advanced  money  on  a  ship ;  and,  to  accommodate  the 
defenders,  who  bad  purchased  her,  having  taken  the  titles  to 
said  vessel  in  his  own  name,  under  an  obligation  to  denude  in 
their  faraor,  on  repayment  of  the  advances ;  and  the  defenders 
baving  equipped  and  repaired  the  ship,  and  sent ' 
and  paid  insurance,  and  dravm  averages  < 
thereafter  refused  to  pay  the  monsy  advanced,  on  tne  ground 
that  the  enactments  of  (he  Registry  Sutulea  hid  not  been 
complied  with ;  and  (he  Court  having  so  found  j  and  the  de- 
fenders having  then  objected  (o  pay  for  the  repaira,  &C.  which 
they  bad  ordered  on  aaid  vessel,  on  the  allegation  that  they 
were  merely  charterers  of  faer — Circumstances  in  which  held, 

1.  That  the  defenders  were  not  to  be  considered  charterers  of 
ibe  vesseL  f.  That  they  must  free  and  relieve  (be  pursuers 
from  the  eipensea  incurred  in  fitting  out  and  repairing  said 
vessel  for  her  voyage,  and  during  the  same,  and  after  her  re- 
turn.    3.   That  (hey  were  liable  for  the  mister's  wages,  p.  67. 

SLANDER,  JUDICIAL— Proof-Held,  in  an  action  for 
jndicial  slander,  I.  That  to  entitle  a  litigant  to  the  privilege 
ufjudicial  pleading,  (be  statements  made  must  be  pertinent  to 
the  cau*e,  and  it  ia  not  necessary  to  prove,  as  matter  of  fact, 
that  he  believed  tlie  statementa  to  be  false,  and  not  pertinent. 

2.  That  it  is  incompetent  for  the  defender  to  prove  that  he 
merely  repeated  reports  which  were  current  at  the  time.  3. 
That  in  an  action  of  damages,  for  staling  that  a  married  man 
fand  been  accused  of  infidelity,  which  coming  to  the  earaofhii 
wife,  had  broken  their  family  peace,  it  is  not  pertinent  to  allege 
in  defence,  that  from  the  prevalence  ofreporta  aa  to  such 
accusations,  the  pursuer's  family  peace  had  been  broken  long 
before,  p.  M5. 

See  Buiband  and  Wifi. 

60CIETV— See  Fartnerthtp. 
SOCIETY,  FRIENDLY— See  CauiioR. 
STAMP— Bill  of  Exchange— A  bill,  written  on  a  stamp  of 
lower  value  tbui  requited  fot  tbe  aum,  found  noil,  p.  WO. 


STAMP— See  AU  KJitf. 

STATUTE— An  Ad  to  provide  for  the  appointment  end  elec- 
tion of  Magistrates  and  Councillors  for  the  several  Buighs 
and  Towns  of  Scoilawt  which  now  retura  or  contribute  to 
return  Members  to  Parliament  aud  are  not  Royal  Burgba,  p. 
79. 

An  Act  to  alter  and  amend  the  Laws  for  the 

Election  of  the  Magistrates  and  Councils  of  the  Royal  Btufhs 
In  Scotland,  p.  S21. 

An  Art  to  enable  Binghi  in  Scotland  W  ea- 

of  Police,  p.  12. 

I.  IV.  e.  SB— A  panel  being  tried  on  a 
statutory  charge,  and  at  common  law,  for  administering  poisoB 
— Obierved,  it  is  inconsistent  To  find  him  guilty  at  common 
law,  and  not  under  (be  Statute,  where  tbe  facta  infemng  both 
crimes  are  [he  same,  p.  40. 

4  Geo.  IV.  c  84— Sospetislan— Cirmmstancet 


in  which  a  suspension  baving  been  presented  oft  chat^  on  a 
Justice  of  Peace  decree,  for  damages  and  ezpenaea  asratded 
on  an  application  under  4  Oco.  IV.  c  34,  secL  3 ;  and  tbe 
charge  having  been  paased  from,  whereupon  the  trill  was  re- 
futed aa  unnecessary  ;  and  a  second  hill  having  been  presented, 
pleading,  inirr  alia,  that  the  suspender  sbootd  bare  got  his 
eiprnaea,  the  Court  remitted  to  pass  the  Mil,  p.  S42. 

Clauae— Act,  II   Geo.   IV-  chap.   1X1— Free 

Port — Held  that  the  Tay  Navigation  Act,  empowering  tbe 
Commissioners  (o  levy  dues  lor  (he  purpose*  of  that  Act, 
from  all  vessels  lt«ding  or  unloading  within  tbe  limits  pre- 
scribed liy  the  Act,  applies  (o,  and  authorises  tbe  exaction  of 
dues  from  all  vessels  loading  or  unloading  at  Friarton  Quay, 
which  is  admitted  lo  be  lonlly  wiihin  tbe  limits  prescribed 
by  the  Act,  bat  alleged  to  possess  a  right  of  loading  and  un- 
loading vessels  without  payment  of  dues,  p.  270. 

SUBMISSION— Arbitration— Decree-Arbitral— CompetcBi 
—  Process — Two  parties  having  entered  into  a  submiBai<m 
mutual  claims,  under  depending  actions  ;  and  the  trustee  of 
one  of  the  parties,  under  a  voluntary  Irast,  having  in  that  t%- 
pieity  sisted  himself  as  a  party  to  said  submission ;  and  the 
Mid  party  buving  thereafter  been  sequestrated  under  the  Bank- 
rupt Statute,  and  hia  judicial  trustee  baving  tberealler  liited 
himietf  u  such  to  said  aubmission  ;  and  tbe  arbiter  having 
pronounced  a  decree  against  the  truatees,  conjunctly  and  se- 
verally, reaerring  their  relief  against  the  bwikrupt  and  hit 
creditor*— Held,  1.  That  auch  decree  wu  personal  against 
the  trustees.  2.  That  to  pronounce  a  personal  decree,  in  aach 
circumstances,  wna  uAra  aim  of  tbe  arbiter-  3.  That  in  aa 
action  for  implement  of  said  decree,  the  tnuteea  were  entitled 
to  plead  in  defence,  incompeten 
duction  of  the  decree-aibiUal  al 


the  proceeds 

having  been  sent  to  trial  for  ;£I20.  and  a  verdict  for  £84  ob- 
tained ;  and  >  new  trial  having  been  granted,  and  ■  reference 
entered  into  to  an  accountant,  to  ascertain  the  balance,  and 
sellle  all  questions  of  liability,  with  power  to  order  (he  losii^ 
party  to  pay  alt  costs ;  and  the  referee  having  found  the  par- 
suers  entitled  to  £4,  3.  U\.,  with  interest,  and  at  the  sane 
time  declared  tbem  to  be  the  losing  partiea,  and  liaUe  in  cx> 
penses— The  Court  sustained  this  sward,  p.  107. 

Decreet-Arbitral — Partiea    having   entered 

into  a  general  submission  of  al)  disputes  between  them;  end 
it  appearing  from  the  previous  correspondence  and  pleadhgs 
in  the  aubmisiion,  that  the  matter  referred  sra*  a  cltHtn  of 
damages  for  taking  a  supply  of  water  from  the  cUimaata' 
grounds — Circumstsnces  in  which  the  following  grounds  of 
reduction  of  the  decreet- arbitral  were  repelled  :  I.  ThMX  it 
awarded  an  annual  payment  to  tbe  claimants  for  a  ccrtiiB 
number  of  years,  inatead  of  a  slump  sum,  (hereby  makinf  4 
aori  of  lease  between  the  parties,  i.  That  the  claimanta  were 
to  receive  the  annual  pajmient,  whether  the  otber  party  eoa- 
tinucd  to  take  the  use  of  the  water  or  not, — althoDgli  the 
dainuuiti,  U  im  ni^  )»'  not  latertcd  ndt  ■  right    9L  Ttet 


vondltioni  wrre  impoWiI  on  (he  clalntntn,  to  irUeh  It  Wh 
nllFged  they  nere  iiuc  iNHind  to  >ii1jrDlt.  4.  Tb>t  tht  amnge- 
menc  cffeclpd  wii  onlj  tvinpnnirf,  and  not  perpettnl.  5. 
That  K  pan  of  the  cUiDiinth'  clainl  wu  nol  BpcriScanj  ditposed 
oF,  p.  444. 

SUBMISSION— Reference— Award— Exbauiiion  of  Matttr 
RefrtTcd— After  *  referenn  lu  an  arbiter,  of  the  whole  rast- 
tfn  in  diiipule  between  parlipSi  the  Court  would  nut  interfere 
with  bii  award,  (hough  allege't  that  it  did  not  exhaoit  the  whole 
Diatlen  between  the  parties,  p.  140. 

SUCCESSION— Deed—  Conitruction— Clauie  — Circnm- 
stancea  in  which  the  funds  of  ■  tetditor  hiving  been  inadequute 
to  fulfil  the  puTposei  of  faia  will,  the  Court  divided  the  lunds 
In  the  manner  which  wai  held  most  agreeiible  to  the  testator's 
intenlionn, — the  parties  preferred  finding  raution,  in  the  event 
of  any  daim  by  other  parties  absent,  or  snpposed  to  be  dead, 
p.  267. 

. Devolution — Election— Heir  of  Entail— A 

party  having  entailed  bis  estate  of  M.  on  a  certain  series  of 
bein,  with  a  elaute  providing,  (hat  if  any  of  aaid  heirs  should 
ever  come  to  succeed  to  the  estate  of  C,  then  Che  said  estate 
of  M.  should  devolve  to  the  nen  heir,  as  if  the  party  who 
eucceeded  to  C.  were  dead — Held,  1.  That  where  (he  order 
of  succession  was  reversed,  and  the  heir  succeeded  first  to  C. 
mDd  thereafter  to  M.,  that  he  wu  not  entitled  to  retain  both 
eetniea.  2.  That  on  renoancing  the  estate  to  which  be  Brst 
aucceeded,  be  waa  entitled  to  make  his  election  of  the  second 
esute,  p.  234. 

Mortis  CamaDeed — ConttracCion — Claoie 

— A  father  having  executed  a  settlement,  conreylng  i  eeitajo 


o  the  lands,  and  warrandice  from  fact  and  deed  as  to  the 
rents  ;  and  also  a  elaute  reserving  power  to  burden,  alter  or 
revoke,  and  dispensing  with  the  delivery ;  and  having,  on  tbe 
aaoie  day,  executed  a  relative  settlement  of  his  whole  otber 
heritable  and  moveable  estate  in  favour  of  his  eldest  aon, 
under  the  burden  of  bis  debts ;  and  having  thereafter  granted 
«n  heritable  bond  over  the  lands  contained  in  both  settlements 
— Circumstsncei  in  which  held,  that  the  eldest  aon  waa  bonnd 
to  relieve  (he  second  son  of  (be  whole  beritable  and  moveable 
debts,  including  the  sum  contained  in  tbe  said  heritable  bond, 
p.  486. 

. Provisions    to   Younger    Children  —  Mortis 

Causa  Settlement — Insolvency — A  father  having,  by  a  deed 
riarrating  bis  inability,  from  infirmity,  to  attend  [o  his  affairs, 
conveyed  in  hia  lifetime  bis  whole  praperry,  heritable  and 
movesble,  to  his  son  g  1st,  For  jMyment  of  bis  debts ;  and  Sd, 
For  payment,  out  of  the  reversion  of  the  estate,  of  certain 
provisiDna  to  the  younger  children,  declared  to  be  payable 
•Iter  the  fatbcr'a  deuth  ;  tbe  son  baring  taken  possession,  and 
without  paying  all  his  father's  debts,  granted  to  tbe  younger 
children  an  heritable  aecurity  for  their  provisiona  over  a  part 
of  (be  father's  estate  ;  and  having  died  soon  after,  insolvent — 
Held  that  the  beritable  security  could  not  enable  the  younger 
children  to  compete  wtth  [be  onerous  creditors  of  the  father ; 
and  that  fasviBg  drawn  these  provisiona,  aud  thereupon  aisigned 
their  (ecnrity,  they  were  liable  in  repetition  to  tbe  father'a 
^editors,  p.  2BS. 

-    Provisions  to  Yoflnger  Children — Inrention 

— A  father  having,  under  Lord  Aberdeen's  Act,  ratifled  eeit»in 
deeds  in  fitvonr  of  fats  yoaonger  children,  whereby  he  bound 
hh  beir  to  convey  to  them,  on  his  death,  somewhat  less  than 
£2000  ewh  ;  and  having,  on  the  marriage  of  one  of  bis  younger 
daughters,  bj  letter  promised  to  settle  on  her  £!OtXI  at  his 
death,  and  ordered  jEIOO,  the  legal  in(ere«(  trf  said  sum.  to 
be  paid  to  her  and  hn  husband,  and  which  continued  (o  bis 
death — Held  that  such  was  a  mere  expression  erf  intention, 
and  net  having  been  ccnfinned  by  »iy  contract,  did  not  en  Ale 
tbe  parties  to  Haini  the  ^£2000  coirplete,  hut  only  to  rank  for 
tbe  abare  effeiring  to  one  oftbe  younger  children,  p.  148. 

. BettleMem— ConslTuction  of— Herttableb 

Moveable — Liffrent — IifgiliM — A  party  baring  conveyed  bis 
beritable  eatate  to  hit  daughter  in  liferent,  and  to  her  son  and 
liU  bdn,  wbon  failing,  to  Jiia  daugbtei'i  other  ^(Odtnt,  in 


fee )  a^d  dso  hia  taoveaUei  tit  tbe  said  son  uid  bit  beirt, 
whooa  fUling,  to  hi*  daughter*ij  other  children,  tearing  certain 
provisions  to  his  own  widow  and  younger  children ;  and  hia 
frasdaon  havlhg  longed  certain  of  the  moveable  securitiei, 
,  and  died  intestate,  learing  a  son  and  two  duugbters — Cireiim- 
•tances  in  which  held,  1.  That  tbe  moveable  property  fell  to 
be  divided  between  the  tl'ldow  and  children  of  Che  testator's 
grandson,  in  the  proportioiis  of  one-third  to  the  widow,  and 
two-thirds  to  the  children,  a.  Tbat  the  debts  and  prsviiions 
fell  to  be  paid  proportionally  out  of  tbe  beritable  and  moveable 
estate,  p-  336. 

SUCCESSION— Vetting  of  Rjght— ConscniCTion  of  Deed— 
A  party  having  executed  a  trust-deed,  whereby,  lititr  *lia,  he 
conveyed  a  fnurch  of  bis  estate  in  fee  to  trustees,  for  behoof 
of  a  daoghcer  and  her  husband  in  liferent,  and  of  their  children  ; 
and  failing  children,  for  behoof  of  the  daughter's  '■  other  heirs 
and  aaaignees  ;"  and  tbe  daughter  having  surrived  all  her  chil- 
dren, two  of  whom  were  married  comerchautt — Held,  I,  TIihC 
itader  the  deed,  the  fundi  did  not  vest  in  the  diaghter's  chil- 
dren, they  baring  predeceased  ber ;  and  2.  Claimt  of  tbe  but- 
banda  of  two  of  her  children,  founded  on  their  j'us  marUi  and 
marriage-con tracta,  repelled  accordingly,  p.  491. 

8UMMONS~8ee  Froeru. 

SUPERIOR  AND  VASSAL- A  Snperior  who  bad  ob- 
tained decree  of  dedtarmtor  irritating  hia  vassal's  right  a6  itiiii 
ssfaciim  Mnanen,  held  to  bare  loit  all  claim  against  [he  vassal  for 
arrears  of  feu-duty,  but  to  bavc  a  good  claim,  in  the  circum- 
atanees,  for  (he  eomponition  on  an  entry  which  the  vassal  had 
agreed  to  take  oat,  although  the  ctarcer  and  satine  (Che  ei' 
nae  of  which  had  been  paid  by  the  vassal)  remained  in  the 
nda  of  the  superior,  p.  327. 

— — Non-entry — Relotir  Dotiei 

— Bleneh-bolding, —  Held,  1.  Thatdecreet  of  non-entry  baring 
passed,  tbe  inperior  is  entitled  ta  draw  the  teal  rents  of  tbe 
rfanmiuiH  uiile  from  tbe  date  of  the  decree^  2.  In  blerkch- 
boldiiigs,  the  amount  of  (he  iH>n-en(cy  duties  it  ascertained 
by  a  reference  to  any  retour  of  (he  landa,  provided  such  can 
be  found ;  and  tbe  new  extent,  not  the  old,  is  the  rati  at 
wfaicfa  tfacy  are  eompoted.  3,'  It  ia  no  bar  to  the  superior^ 
right  to  demand  non-entry  dntiea,  tbat  tbe  original  title,  in 
virtue  of  which  he  brought  bis  action  of  nOD-entry,  waa  liable 
to  objeedon,  the  radical  right  being  in  the  inperior,  and  the 
right  hiring  been  feudally  completed  prior  to  decreet,  p.  802. 

SUPERIORITIES— See  EtcamUon. 

SUPPLEMENT,  LETTERS  OF— See  J»f«*rtKni. 

SUSPENSION— Expenses,  p.  811. 

,.....■-_.,.-  —  -    SaePncea. 


TACITURNITY— See  PDrrai  ouf  aiftf. 
TEIND  COURT,  pp.  74,  153,  090,  904,  380,  477. 
TEINUS— Feu-Dstica  —Warrandice— Augmentation  —Pn- 


a  certain  proriiion  of  redemption  }  and  the  Dales  haring  all 
been  feaed  out  by  Che  ditponee ;  and  an  action  against  tbe  tu- 
perioT  and  the  proprietor  of  the  mtAn,  for  relief  from  aag- 
nientation  of  ininitter'a  stipend,  having  been  brought  by  a 
feaar,  wboae  titles  authorised  bim  to  retain  as  much  of  the 
fea-d«ty*s  would  eorreapond  to  laid  Bugmentation,(Checta«(e 
of  assignation  in  his  favour  by  the  superior  being  to  all  writs 
in  hia  own  or  hit  ancbor^  fiivour)— Held,  1.  That  the  real 
warrandice  over  the  mulrt  wu  in  tbe  superior  and  not  in  the 
feusr.  2.  Tbat  the  warrandice  and  assignation  to  write  in 
favour  of  the  feuar  was  applicable  only  to  tbe  righia  disponed 
to  him<elf,an4  not  to  the  warrandice  fn  favour  of  the  aoperror, 
3.  Tbat  pretcripilan  did  not  apply  to  the  eaae.  4.  That  the 
feuar  waa  liable  In  augmentation,  p.  813. 

— : Locality— Thetoharingbeenvarlousaugmentttlona 

of  itiperkd  from  1767  dowtiirardi,  but  no  final  locality;  an^  a 
final  achemc  being  (hen  prepared,  which  allocated  the  stipend 
proportionatly  on  the  only  two  heritors ;  and  one  of  them 
baring  otijeeted,  tbat  Che  lands  of  the  otber  were  altme  bur- 
dened with  Ae  stipend,  ttid  had  paid  it  ever  ance  I78T — 


thG< 


>  the 


MOf 


TEINDS— Lucilitj— Eipenf«a_A   p»rtT  litigating  with  ■ 
tommon  agent  in  b  loculicy,  is  entitled  to  decree  for  Bxpenan 
.    igainst  tha  common  ageul,  reserring  to  bim  his  relief  agunat 
tbe  berium,  p.  Hi. 

Locelitr.  Interim — Interim  loctlitf  orrlered  to  be 

prepared  in  termi  of  state  of  teindi  made  up  by  tbe  common 
■gent,  p.  68. 

Locality — Relief— A  final  decree  of  locality  baring 

tieen  reduced  at  the  inatance  of  one  of  the  heritora  of  a  p^ciah 
—Held,  I.  That  such  reduction  waa  effectual  quoa-l  all  the 
beritora.  2.  That  where  paymenta  are  made  under  inleriin 
decrcea  of  locality,  tbe  beritora  are  entitled,  in  arijuiling  a  final 
decree,  lo  relief  againat  each  other,  according  to  their  rights 
■nd  interesla,  ai  letlled  liy  such  fiiul  decree.  3.  That  ancb 
claim  of  relief  ia  not  o^ted  by  the  length  of  time  daring 
wbicb  the  completion  of  a  final  locality  may  hare  been  delayed. 
4.  That  under -paying  heritora,  in  aquestion  of  relief  by  the  orer- 
paying  heritors,  under  interim  localitiea,  ate  entitled  to  inaiat 
upon  reatonBl>le  evidence  of  the  payments  made  by  them,  fi.  89. 

Locality — Warrandice — Relief— Circumatancea  in 

nrhich  certain  lands,  iriifa  the  telnds  thereof,  being  diiponed 
as  for  tbe  prineipsl.  and  certain  other  lands  in  real  u'arrandlce, 
ao  that  if  it  riiould  happen  that  tbe  principal  lauds  or  teinds 
ahould  be  evicted,  or  the  proprietor*  debarred  from  the  posaesnon 
thereof,  "  byand  through  any  debtaidiltgcucea.incumhrancea  and 
narratidicea  affecting  tbe  same,"  Ihey  might  hare  access  to  the 
warrandice  landai  Mid  the  dinpoaiiion  having  contained  per- 
sonal warrandice  and  obligation  of  relief  againat  future  aag- 
mentationa  of  atipend—Held,  I.  That  there  was  no  real  war- 
raodice  against  future  augmentaliona  of  stipend.  2.  Tbat-the 
personal  warnndim  and  obligation  of  relief  could  not  be  given 
eSeet  to  in  a  proceia  of  tocalilj.  3.  That  a  decree  of  locality, 
laying  the  augmented  stipend  on  tbe  wamndiee  lands,  did  not 
conslilule  m  judicata,  so  as  to  bar  a  reduction  of  thM  decree, 
p.  3T& 

Sub-valuation  —  Approbation — HelH,   that  where 

decree  of  appruhation  of  a  snb'Valuatioa  has  been  obtained, 
the  rights  odA  intertats  of  (ha  heritors,  prior  to  the  date  of 
sacb  decree,  and  eUiraa  of  relief,  muat  be  determined  accord- 
ing to  aueh  aub-valuation,  which  is  in  pari  eon  with  valua- 
tion) by  the  High  Commiaiion,  and  draws  bock  to  the  eoni> 
meneemenl  of  tbe  locality  not  finally  settled,  p.  89. 

. Title  to  Puraue — Warmndicc,  Transmisuon  of— 

Augmentations  of  Stipend — Relief — Preecription — Tha  au. 
tbara  of  a  party  having  acquired  right  to  certain  lauda  and 
teinda  upwards  of  a  century  ago,  wilb  a  clause  of  ivarrandice 
from  future  augmenlstions  of  miniiter'a  stipend ;  and  the  landa 
having  been  lrdnt<milted  by  succession  and  sale,  and  titles 
made  up^  with  aasignation  to  all  writs  and  eridents.  Sic. ;  and 
'  Ugmentations  baring  been  allocated  on  said  lands,  and  paid 
— Held,  in  an  action  of  relief  and  repetition,  in  1^8,  by  tbe 
proprietor  of  said  landa,  1.  That  the  right  of  wamndiee  bad 

,  been  duly  transmitted  to  him.  2.  That  therefore  he  had  a 
til]e  to  pursue.  3.  That  he  waa  entitled  to  relief  from  futbre 
augmentations.  4-  Opinion  expreaaed,  that  the  questiun, 
whMber  the  negative  preseriptimi  applied,  waa  new  and  diffl- 

.  cult,  and  that  the  whole  Judgesought  to  be  consulted,  whether 
prescription  was  ^tplicable  to  the  ewe,  and  if  m,  to  whM  ex- 
tant? p.  27a 

1 VolnatlDn — 1.   A   lub-Talualion   of  teinds,   made 

under  authority  of  the  Commission  1627,  but  not  reported 
before  the  Statute  1633,  c.  19,  nor  before  lOlh  June  1683, 
when  the  certification  of  the  High  Uommission  against  i^ 
Bub- valuations  not  then  reported  took  effect,  mnj.  notwitb- 
■tonding,  be. approved  of  by  the  present  Teind  Court.  & 
CircuDistancea  in  whieb  held  not  proved  that  landa  were,  at 
the  date  of  tbe  aub-voluation,  in  a  different  parish  from  that 
in  which  tbe  sub-valuation  bore  that  ther  were  altuated.  3. 
Question  raised,  whether,  sujipoaiog  the  Unda  were  in  a  dif- 
ferent parish  fnvn  that  aa  h  part  of  which  they  were  valuad, 
this  objection  would  be  fatal  to  tbe  valuation?  4.  Cireum- 
■wwea  in  which  held,  tbal  •  pwtj  wm  uot  bwn4  b>m  Ichum]- 


lid 
p.  241. 

TEtNDB— Valuation—  Conatruction  — Clauae —  Circnni' 
stances  in  which,  under  a  sub-valuation  finding  that  the  atock 
and  teiod  parsonage  add  vicarage  amounted  to  ■  certain  som  of 
silver  duty,  and  that  the  teinds  of  the  raine  lands  were  "  ren- 
tallit  of  Buld  lo  twenty  txrile  victual,"  paid  to  tbe  miniiter — 
Held  that  the  teinda  of  the  lands  were  thereby  valued  to  SO 
bolla  victual ;  and  tbe  report  of  tbe  aub-commissiunera  rntifietf 
and  approved  lo  tbal  extent  accordingly,  p.  423. 

TENEMENT.  VRBAtl—Set  Lwdhrdand  Tnant. 

TERCE— See  Aliin.   Hiaband  an4  Wift. 

TESTAMENT— Power— Construction  — Clause— CI  rcnm- 
Blances  in  which  a  general  disposition  and  settlctnent  by  ■ 
lady,  of  ber  heritable  and  moveable  eataie,  held  toeonirej4 
sum,  whicb,  between  the  date  of  that  settlement  and  her  death, 
bad  been  left  by  a  third  party  to  trttslcn,  wilb  directions  to 
pay  the  interest  to  her  during  ber  life,  and  to  pay  tbe  principal 
aum,  after  her  death,  jii  such  way  as  she  should  appoint  by 
any  will  or  other  deed  under  bet  taatid,  p.  SAo. 

ScefmoiJ. 

TESTING  CLAUSE-Srefiianmi. 

TITLE— Tearing  Clause— Ranking  and  Sale— Property  hav- 
ing been  included  in  a  process  of  ranking  and  sale,  and  after- 
wards  struck  out  by  private  arrangement  with  the  niiaer,  but 
contrary  to  the  will  of  a  creditor;  and  a  diaponiiiOD  tonid 
proper^  having  been  given  to  a  purchaser,  of  wbicb  tbe  test- 
ing clause  WHS  not  filled  up  till  after  th«  death  of  tbe  granieri 
■nd  being  produced  in  Court — Held  that  tbe  purcboacr  waa 
not  bound  to  take  such  a  title,  p.  124. 

TITLE  TO  PURSUE— See  Praaw. 

TRANSFERENCE— See  /Vaeeu. 

TRANSMISSION— See  Praett,  Chanttry. 

TRUST — Accession — Diligence — A  bill  of  aunpmaioD  baring 
been  presented  on  the  gruund  that  the«hargers  had  Bocedad 
to  a  voluntary  trust,  containing  a  tuptntdm  of  diligence,  bat 
the  cborgen,  although  tbey  admitted  having  lodged  a  claim 
with  tbe  trustee,  having  denied  their  accession — Cireum. 
stances  in  which  the  Court  remitted  to  refuse  tbe  bill,  unless 
full  caution  (which  tbe  chai;gers  offered  to  receive)  sbould  be 
foand.  p.  43S. 

Compensation — In  an  action  ofconnt  and  reokootng 

U  the  instance  of  a  person  who  was  alto  a  special  legatee  under 
a  trust,  aninat  a  party  in  hia  individual  capacity,  who  bad  also 
acted  as  factor  under  the  truat — Plea  of  compensation  staled 
by  the  defender,  founded  on  a  claim  for  expenses  due  to  bin 
■a  factor  under  the  trust,  repelled,  p.  410. 

1 — Compensation  —  Retention  —  CirmmataDcea    in 

wbicb  the  factor  for  trustees  not  held  entitled  to  be  piefened 
in  a  Qiultiplepoinding,  on  tbe  sums  due  to  special  legatws,  for 
tbe  alleged  expenses  iocnrred  by  him  in  the  trust,  nor  to  be 
preforred  on  tbe  share  of  one  of  tbe  legatees  for  an  alleged 

.  account  due  to  bim  individually,  but  wlucb  waa  illiquid  and 
disputed,  p.  4'" 


liability— Clause— Ci 


>  deed  of  settlement,  which  declared  tbe  tnuiee* 
not  to  be  liabla  for  omissions,  nor  dngtdi  i*  tolUum,  held  aoB. 
junctly  and  severally  liable  for  a  aum  whicb  bad  been  lent  to 
his  CD-trustee  by  tbe  tmater,  and  which  tbe  tmatee*  did  not 
npUfl  or  secure  when  it  fell  due,  p.  227. 

Mobile  Officium— Circumaunces  In  which  held,  that 

eequesiration  wbicb  bad  been  awarded  of  tberentaef  an  estate^ 
nnder  the  management  of  a  trustee,  whose  title  (a  deed  of  as- 
sumption) waa  under  reduction,  otigbi  not  to  be  recalled  pend- 
ing tbe  process  of  reduction;  and  opinions  expressed— 1.  That 
a  power  of  assumption  conferred  1^  a  trust-deed,  waa  ea  put- 
pvulo  omitted  in  a  snpplemenlaty  trust-deed,  and  that  tt« 
Buateea  bad  do  power  to  assume.  3.  Tbal  where  two  tms- 
tees  bad  accepted,  but  afterwards  resigned,  and  the  rcBainiog' 
trustee  assumed  into  tbe  Inist  his  own  brother,  who  waa  liakle 
to  account  to  the  estate  in  nrioua  characters,  tbe  -—■■nptiim. 
suppoung  tbe  trustees  to  have  had  the  power  to  aasune,  ws* 
illegal,  and  that  the  Court  were  entitled  to  ioterfere  to  prevent 
aueh  an  act,  wbiiii  waa  coottary  to  KMind  diacretum,  p,  S4& 


TRUST-^roof—Sdhite,  1800,  c  2A.— Found  tbit  an  im- 
prabotivfe  writing,  if  the  lignature  of  ihe  alJeged  tnit'ce  he 
■dnvlted,  or  proved  to  be  geauiiie,  li  laficieiit  to  prove  > 
trust  under  the  Art  1696,  c  25,  p.  55. 

■•— Title  to  PuriUB — Two  out  of  three  origin*!  inrriv- 

Ing  Iruiteen,  withif^t  the  concurcetice  of,  but  not  In  oppoiilion 
to,  the  thinl,  having,  along;  with  those  beneficiklly  interctled 
in  ibtt  trust,  rieTolred  it  upon  a  new  trustee  for  behoof  of  cre- 
ditor*,— that  lut  deed  biiTing  been  reduced,  but  sii  sppeal 
baring  been  taken  to  the  House  of  Lords, — s  judicial  lartoi 
bsving  been  appointed  bf  the  Court  tu  manage  ibe  property; 
and,  In  the  nieanliine,  an  action  of  count  and  reckonini;  having 
been  bruught  against  ■  party  who  was  alleged  to  have  Inlro- 
milted  with  tbe  catate  at  the  inltatice  of  the  original  trustee, 
who  had  not  aubscribed  the  deed  of  devolution,  and  of  Ihe  par- 
ties beneficially  interested  in  tbe  trust  property ;  and  the  other 
siirriring  trustees  having  declined  to  concur  in  the  action — 
Circnmatanees  in  which  the  title  to  pursue  aUBtJtinird,  p.  113. 

TRUST-DEGU— Construction  —  Process  — Expensea  —  A 
party  having  left  property  to  truateea,  for  the  payment  of  cer- 
tain legaeiea,  and  for  tbe  purchase  of  two  equally  valuable 
estate*,  with  tbe  free  residue  to  bis  nephew  and  son  ;  and  hav- 
ing directed  Ibat  bis  son  should  be  maintained  till  be  was 
Iwenty-Gve  years  of  age,  out  of  the  profits  of  the  testator's 
estate;  and  the  nephew  baring  broagbt  an  action,  duriog  tbe 
son's  minority,  to  bare  it  declared  that  the  reiidue  ibould  be 
diridcd,  and  the  aon  maintained  out  of  his  own  half  thereof — 
Held,  1.  That  the  son  must  be  maintained  out  of  tbe  general 
funds  of  tbe  esute  till  tbe  age  of  twenty-live  complete.  2. 
That,  in  ibe  circiimitances,  it  was  premature  to  consider  the 
other  eonclnsioiia  of  the  summooi,  and  action,  tuoad  these, 
diimisaedaccordin^y,  reserving  to  all  parties  competent  actions 

on  said  points  as  accords That  Ihe  expenses  of  tbe  action 

were  to  be  paid  out  of  the  general  fund*,  p.  231. 

. . Testament  —  Eevocation  —  ForeigB  —  A 

party  baring  executed  a  liegt  pmutii  disposition  and  settle- 
ment in  the  Scots  form,  conveying  his  whole  property  to  trus- 
tees for  the  uses  and  purposes  specified  in  a  will  already 
executed  by  him,  or  to  be  specified  in  any  other  will,  codicil, 
or  writing  to  be  thereafter  executed  by  bim  ;  and  baying  sub- 
sequently executed  a  will  and  codicil  In  Ihe  English  form,  by 
whiuh  he  revoked  all  preriou*  wills,  and  bequeathed  bis  whole 
real  and  personal  estate,  whatsoever  and  wheresoever,  to  cer- 
tain exeeutora,  who  were  Ihe  same  persons  nominated  trustees 
nudtr  tbs  Scots  deed  <uoe  of  their  name*  only  being  omitted), 
but  without  any  special  mention  of  the  Scots  deed — Held,  in 
a  leduetion  at  the  instance  of  tbe  heir-at-law  (affirming  the 
judgment  of  tbe  Court  belowX  1-  1'hat  the  purposes  ei- 
pmsed  in  tbe  English  will  are  to  be  considered  a«  the  pur- 
poses of  tbe  Scots  trust-deed,  so  that  the  effect  of  the  English 
will  is  to  be  judged  of  by  the  law  ot  Scotland ;  and  tbe  revo- 
cation therein  of  all  prerious  wills  it  not  sufficient  to  revoke 
tbe  Scot*  trust-deed.  2.  That  the  two  deeds  together,  form 
k  valid  conTeyanca  to  the  tnutees,  and  e&ctualty  exclude  Ihe 
b«r-aE-law  frMD  claiming  the  Scot*  heritage.  3.  That  the 
Scota  tratt-deed  ia  not  revoked  by  »  supplemental  deed  in  the 
Scots  form  (which  would  have  auperseded  itX  having  been 
mflerwarda  executed,  tbe  same  having  been  canceUed  before 

_  L  truster  having 

appointed  his  trustee*  to  pay  over  the  rents  of  an  estate  to 
one  Individual,  and  to  diapone  the  fee  to  him  and  his  heirs,  if 
be  sbodd  marry  a>d  bave  children ;  and  failing  bis  marriage 
and  isane,  to  dispone  the  fee  to  another  individual,  bis  heire 
and  laaigiieM  wbaUoever ;  tbe  fitat  peiMtt  havuigdied  without 
martiaga  of  iMnei  aitd  iIm  *eco»d  person  having  predeeeaeed 
biin,but  both  having  tnrrived  tbe  traeter — Held  (affliming  the 
jod^ent  of  theCourt  of  Session),  tbat  iba  immeditta  younger 
bro^MT  of  tbe  aecond  person  named,  and  not  tbe  descendant 
(rf'  bis  immediaU  elder  brotber,  was  entitled  to  take  under  the 
deetination,  p.  90. 

TRUSTEE— Nobile  Officinm— Cirewnstancea  in  which  the 
Court  ordered  a  redalmlng  note  to  be  served  upon  a  trustee, 
wbo  was  DO  party,  and  who,  it  wax  alleged,  bad  renounced  the 
tnuL— Oidnion  expreseed,  that  the  Court  may  compel  a  trui- 


Vol.  VI. 


lee  to  art,  where  bis  so  doing  I*  etsenltal  to  the  loterestt  of 
Ihe  truot-eatiitP.  p.  43. 

TRUSTEE,  COPARTNERY  IN  OFFICE  OF— See 

BankTHpt. 

TRUSTEES— Liability— Circumstances  in  whichaeommitteo 
of  creditors  having  become  bound,  in  consideration  of  tbe  exe- 
cutrix of  the  deceased  debtor  allowing  her  name  to  be  used  in 
realining  the  estiite,  to  retain  5  per  cenL  from  the  diridends, 
to  be  paid  over  to  trustees  for  tieboof  of  the  executrix  in  life- 
rent, and  her  children  in  fee;  and  the  committee  bating  al- 
lowed tbe  money  to  remain  in  Ibe  bands  of  tbeir  agents  or 
factors  till  they  became  bankrupt — Held  that  the  committee 
were  petsooally  liable  for  tbe  amount,  p.  343. 

Liability — Circumstance*  In  which   trustees 

onder  a  voluntary  trust-deed,  granted  by  an  individual  when 
under  cmbarrasameiits,  baring  paid  terrain  debts  in  full,  were 
held  liable  to  a  creditor  for  the  same  dividend  which  the  estate 
would  have  yielded,  had  the  eatate  been  divided  among  the 
creditors  equally  as  al  a  certain  period,  p.  419:, 

-  Liatrility— Three  persons  baring  nnderlaken  ■ 


trust;  two  of  them  baring  appointed  tbe  third  factor,  and 
bound  themselves  to  relieve  him  of  all  obligations  undertaken 
fui  the  truit ;  one  of  tbe  two  responsible  trustees  baring  ad- 
vanced, for  behoof  of  the  trust,  from  bis  own  funds,  a  greater 
sum  tban  tbe  other,  wbo  alK>  advanced  a  considerable  sum; 
the  factor  l>eing  also  in  advance,  and  other  obligation*  out> 
standing  aeainst  the  estate;  and  Ihe  whole  innt-estate,  con- 
sisting of  three  hrntable  bonds,  I>eing  quite  inauffident  for 
paying  off  all  these  advances  and  obligations ;  and  an  adjudi- 
cation being  brought  at  the  instance  of  the  factor,  and  of  tbe 
trustee  who  wet  moat  in  advance — Held  that  the  trust-estate 
must  be  applied,  in  the  first  place,  for  payment  of  the  out- 
sunding  debts  of  the  trust,  and,  in  the  second  place,  in  relief 
and  repayment  of  any  superadvances  made  In  tbe  trustee  who 
bad  made  Ihe  largest  advance ;  and,  in  the  third  place,  for  pay- 
ment of  any  balance  due  to  the  faetorin  his  own  right,  p.  403. 
TRUSTEESHIP— See  StfualnUion,  Bantrvpl. 

TUTORS  AND  CURATORS— Siajute  1672,  c.  2.— 
Pailiea,  who  were  named  trusteees,  and  also  tutors  and  cura- 
tors, under  the  declaration  that  they  should  not  be  liable  for 
omissiuns,  nor  m  loUilum,  but  each  for  hi*  own  actual  intm- 
misaions  only,  baring  railed  aaummon*  for  makingop  tutorial 
and  curatorial  inventories  ;  but  never  having  made  up  such  in- 
vent ories,~and  baring  intromitted  with  tbe  tniat-eslate  geoe- 
rally,  without  recording  any  rejection  of  the  office  of  tutors 
and  euretors— Held  liable  m  the  penalties  of  the  Act  1672, 
c  2 ;— but  the  repreBeiitative  of  a  deceased  tutor  and  curaloi 
held  Bot  liable  in  these  penaltiea,  p.  160. 
V 

VALUATION— See  Trinito. 

VERDICT— See  Pr«-«ii. 

VITIATION— See  Bill. 

VOTE— See  SfmuUralian. 

w 

WAQES— See  Temdi,  Preuripliom. 

WAKENING— See  Pivcea. 

WARRANDICE — Hein— Teinds— A  titular  and  patron 
having  sold  teinds,  and  bound  himself,  and  bis  heirs  and  suc- 
cessors, to  warrant  the  saine  from  ail  future  augmentations — 
Circumstances  in  which  it  was  held  (affirming  tbe  judgment 
of  tbe  Court  of  Session),  that  the  successor  of  tbe  purchaser 
was  entitled,  without  discussing  the  heirs  of  lime,  or  tbe  bein 
whatsoever  of  tbe  granter,  to  go  against  Ihe  heir  of  entail 
for  relief  of  all  angmentations  aubsei%uenC  [•  the  nle,  p.  1. 

WATER— See  Landlord  and  TenmU 

WITNESSES— See  Criminal  Laa,  Proqfi 

WUOD— Cutting  of.— Liferenttii — A  party  baring  executed 
an  entail  of  bis  estate.  Under  a  liferent  In  favour  of  his  wi£e, 
with  power  to  her  to  cut  wood,  so  at  not  to  injure  tbe  estate ; 
and  ^e  and  her  nephew  being  the  only  accepting  executors, 
tbe  Court  ordained  her  to  give  a  month's  intimation  to  tb* 
heir  of  entail  before  she  cut  or  sold  any  wood,  p.  1U> 

y 

YOUNQER  CHILDREN— See  Snt«a. 
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Mackintoab.  LoebUn,  p.  AflWk  Fraaer  . 

Maclaren,   Elobert,  p.  Jamei  Ramnaj 
M'Lenn,  Kenneth,  and  Alesander  M'Lennan  p.  Roderldc 

Morwon  -         . 

M'Lean,  Tbomaa,  v.  John  Richardaon 
M-Lean.  William,  a.  John  Uonglai 
Maclean  or  Wbitcaide  and  Other*,  PMitionert 
Macmaster,  JoIin,&e.  t.  Hn  OrBr«  Dirknon  or  Stelrart,  &c 
H'Micking,  Thomaa,  v.  Archibald  Urabame 
M'Millait,  Niel,  p.  George  Binnieand  Jubn  Keimedy,  W.S. 
H'Naugbt,  Jamea,!.  Jubn  Graham 
Macniren,  Archibald,  p.  Malcolm  Mackinnon 
Maequeen,  Jnhn,  and  Mandator?  a.  Clfne'a  TriMtee* 
M-Taggart,  Godfrey,  o.  Jamea  Weir 
M-Taggart,  John.  tee.   (Ker'a   AMigneea)  t>.    William 


Maleolmaon,  Abrgaret,p.  Robert  Heddle  , 

Martin,  Duncan,  e,  Jamea  Haddrn 
Martin,  Jobn,  &c  v.  Archibald  Wataon  Qoldie,  W.S. 
Martin.    Rev.    John,   and    Otbcre  v.   Chorlea   Hunter 

(Tbomson'i  Truitee)and  Otben 
Martin  or  Miln,  Poor  Majj,  u.  Poor  Jamea  Smith 
Maule,  The  Hon.  William,  a.  William  Maula 
Meek,  Thomas,  ■>.  Meek 
MeDsiea,  Allan,  W.S.  p.  Raliton  Caldwell 


Herry,  Jamet,  p.  Mary  Don  OT  HoaMtt  .  4 

Millar,  Andrew,  v.  The  Heritora  of  Neilaton  f 

Millar,  Jamea,  p.  Helen  Patoo  .  ; 

Miller,  John,  tic,  ■.  Mn  A.  Moodie  or  Anderson, 
Miller.  Patrick,  a.  Major  William  Miller  and  Other*,    101,  i 
Miller,  William,  &c  p.  John  Miller,  &e. 
Mills  aad  Otben  p.  Bamet  and  Otbera  ,  { 

Mitchell,  Alexander  ( Williamson^  Tmitee),  «.  Jamea 

Rodger  and  Otben  .  ,  .  4 

Milcbeira  Aasignees  a.  8t  Patrick  Aatanuee  Compan;      i 
Mitchell  B.  Hi*  CrediioTs  .  .  I 

Moncrelffe's  Tuton,  Sir   T.,  e,  Jolm  Wiigb^  &e.  Taj 

Navigalioa  Commiaiionen  ,,  9 

Manro,  George,  S.S.C.  p.  John  Tboopson  and  Other*        i 
MontgonciT,  ^r  Jamea,  p.  Dame  Harriet  Nasmnb,  &«. 
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ker't  Tnisteea,  &e. 
Huckarue,  Thomaa,  s.  Robert  Wiloon 
Munnock,  R.  a,  J.  and  D.  Sinclair 
Msmy  of  Oartahore'a  Coowiisaioiief  ».    Dr  Dnnvn 

MTariane,  &c. 
Mnmy,  John,  and  Otben  a.  Jam«*  Muiraj'i  Trintow 

N 

Kajder,  David, «.  Jsmei  hang 
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Owen,  James,  &e.  p.  Cborlsa  Bmon 
Oanom,  Augmentation  to  the  Uialater  of 


Poibne,  William,  s.  Ronald  Mocdonald,  && 

Paterson  or   Howden'a  Tmal^ea,   Mrs  Jeon,  e.  Jamea 
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Pofison,   John    (Btincow  and   Compony't  Trnatee)  p. 

Aleionder  Allan  and  Company  , 

Paul,  WiUlam,  p.  Archibald  Oibaoi^  .  Wi 

Paal,  Tbohiaon,  •.  Jobn  Murray  and  bis  Agents 
Pearson,  Ehvid,  e.  William  Anderaou  , 

Pedie,  James,  p.  Mn  Molr>  Trustees,  &e. 
Peebles.  ChaVlea,  a.  Archibald  Gnhame 
Phisnix  Insuronce  Company  of  London,  Tnuteea  of,  p. 

John  Young 
PItcaim,  Jamea'L.,  a.  Andrew  l^ldim,  Stc  (Alexander 

Pitcaim's  Trnslees}  .  , 

Pullok,    Morris,  t.  WUliam  Robertton 
Pools,  Mrs,  and  Huiband,&c  p.  John  and  WUliam  Ao- 

denon.  Sic.  .  , 
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Railton,  Edword,  p.  Robert  Muirliead 
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Kalston  or  Allison,  Mr*  E.,  a.  Joseph  Rowat 
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RuDMj,  haij,  e.  Jamea  Niirne 
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Reid  a.  M>Kay->  Cnditon  .  ■  809 

Beidor  Amoit,  Isobel,  and  Otliera  a.  Jobn  Kedder  43S 

Rdd,  Mr«  Jane,  and  Curator  v.   Rct.  Robert  CMneion 

(AnderaoD'a  Truitm)  .  .  S74 

Raid,  Robert,  Petitioner  .  .  .178 

Reni>j,  William,  Petitioner  .  .  &8S 

Benton,  Jamea,  d.  Andrew  Glrran  .  166 

Road  TruitecK,  Iiichtielly,  e.  Jobn  Gonrlay  and  Compwiy  405 
Roberta  a.  Roberta                ...  51 

Roberta,  Jameii,  Sic  r.  Thonrmi  Roberta  .  140 

RoberiMH)  and  Company  ■.  Jolin  DryMlale  .  884 

Bobertnon,  Andrew,  v.  Cbarlea  Tyrie  and  Cautloneta  S«4 

HobertMn,  Arthur  John,  *.  Mrs  LetilU  Eiclet  ISO 

Robettaon,   Captain  John,  c.  Cbarles  Ferrier  .  138 

Rnbertion,  JaM,  t.  Jobn  Henderson  .  60 

RobertMH),  Jobn.  o.  J.  D.  Bryec,  ite,  .  488 

BobertKW,  Sbtbeir, «.  William  Soottand  Other*  472 

Bobertaon,  Poor  William,  ■.  John  Blair  Hyitdiaan,  W.8.  910 

Roller,  Jobn,  *.  Jama  Kay  .  EOO 

Boat.  Hugh,  e.  Mrs  M'Leay,  &e.  (M'Leay-a  TmMeei)  840 
Rots,  Robert,  t>.  James  Webater                .                    137,  195 

Ross.  Boben,  a.  John  Irvine  and  William  OreiR  S 
Roiburghe,  The  Duke  of,  and  CuraEora  ■.  WUlitm  Keti 

JOutberford,  Peter,  v.  Thomas  Robertaon  .  1 


Baltoan  Parliamentary  .Tmsceea,  Petitiotiera                  217,  3 
Scbuurmaits,  Oerrit,  and  Sona  ud  MaDdatoriea  e.  Wil- 
liam Stephan  and  Sons                .                .  I 
Scotland,  Ri^   Bunk  of,  a.   Sir  Jamea  Oibton-Craig 

and  Robert  WIglit                    .                    .  3 

8cott,  Alexander,  v.  James  Stewart                .                ■  3 

Bcotr,   James,  b.   Jamea   Campbell                .                .  1 
SbottoH,  Malcolm  and  Company,  and  Mandator;  v.  Capt. 

M.  M'Neill  and  Trustee                .-               ■  4 

Sim  Robert,  •.  Mai^ret  Milea                .                .  S 
Sindsir,  Ateuader  *.  Peter  Sinclair 

emellie,  Margaret,  p.  TbomM  GiUeapis                .  I 
Smith.  Petitioner                .... 

Bmitb,  Alexander,  v.  Mrs  Ann  H'Betb  or  Lander,  (tc.  3 
Snytbe,  Robert,  *.  The  Re*.  William  Listonand  OBcera 

of  Slate                .                .                .                .  S 

Snell,  WillUm,  o.  The  Glasgow  Gas-Light  Company  J 

Speira,  John,  (Tbam'<  Trustee)  a.  AUainder  Jack  I 

Stair,  Earl  of,  s.  Eail  of  Stair'a  Trustee*                .  * 
Slatute*                .                .                ■                .12,79,! 

Steel,  Andrew,  v.  James  Baillie                ■                 ■  • 

Steel  James, &  Company  «.  William  Hoomeft  Company  4 

Sterenson,  Augmentation  to  the  Minister  of            .  4 

Stewart  a.  Stewart                ...  4 

Stewart  or  MeMles,  Christian,  &c.  *.  John  Meniie*  1 
Stewart.   Capl.   James,  >.   Misaea  Margaret  and  Jane 

SlewMt,  8tc.  .  .  404,  i 

Stewart,  Jamea,  t.  William  Howiaon                        .  1 

fitevart,  James,  c  William  Mackenzie,  V.S.,  &c.  i 

Stewart'*  Trustees.  Alexander,  p.  Archibald  Cholmer*  4 
Stoart  and  Reiinie  d.  Mitchell  and  Smart 

Stoart,  Jamea,  and  Olhera  a.  WiULam  Kdly               .  J 

Stirling,  James  S.,  a.  William  S.  C  Stirling  '■ 

Stilling,  Sir  W.  G.  o.  Sir  W.  F,  ELott                .  \ 

Sw«%  Jame*,  *.  Henry  Buiat                                 •  ' 


T 

Taylor  or  Bryson,  Mrs  Janet,  and  Kniband  a.  WiUiun 

Crawford's  Trostee  .  .  55,  502 
Taylor,  Jamea,  Petitioner  .  .171 
Taylor*a  Trustees,  Colonel  Jamef,  p.  Sit  William  Forbes 

and  Compmy              .              .  253 

Tennent,  Hngb,  ■.  Arthur  Scott,  &e.                .             >  377 

Thomnon,  John,  v.  John  Reii  and  Jobn  Gtvit  135 

Thomson,  Re*.  William,  p.  Common  Agent  in  the  Lo-  e 

csllty  ot  Moneidie,  and  Lord  Lynedoch                .  4fi3 

Thresbie,  Robert,  e.  George  Hyslop                .                 .  71 

Threshie,  Robert,  e.  WilKam  Becfc,  tie.                .  91 

Tod,  George, «.  Andrew  Brod*                .                 .  372 

TornsD,  Banchory,  Augmentatton  to  the  Minister  of  220 

Trotter,  Thamaa,  and  John  Grant  n.  Thoma*  Dorea  I'JO 

Tullis,  George  Smith,  p.  Alemnder  Glenday  503 

Tutlocb,  Gi'orge,  v.  Lord  and  Lady  Willoughb*  428 
Turner,  William  Ainslie(Tait'i  Trustee),*.  Kb*  LilliaB 

Ballandene  or  M'Uwhannel                 .                   .  317 

Turner,  William  Ainslie.  p.  Peter  Tonng  and  Odien  165 

Tweedale,  Hugh,  p.  Oeotze  Easton                .                ■  190 

U 

ITist,  South,  Augmentation  to  tbe  Hlotstet  of               .  380 

Ure,  Jobn,  p.  Darid  Anderson                  .                  .  298 

Urquhirt,  Alexander,  p.  Aiutnaliao  Company                .  ITS 


W*llEer*s  Eiecatrix  p.  Low's  Trustee*              .           .  I 

Walker,  Henry,  n.  The  Re*.  Robert  Swinn            ,       85,  IJ 

Walker,  Sir  Patrick,  ».  Sir  Jamea  Gibaon-Craig  IE 

Walker's  RepreBentati*e*  a.  Andrew  Speira                .  3! 

Wallsce,  William,  p.  George  Tarlor  and  Othera  IS 
Wairander,  Sir  Geo^,  v-  The  UocL  Saoia  Anne  Bos- 

cNwen  ha&j  Warnnder  .  465, 4< 

Watson,  James,  (M'Uiaimid's   Tnntee),  n.   Sdanden 

and  Goodwin                  .                       -                       .  % 

Watson,  Tbom*s,  p.  John  Gardner                    .  3! 
WeuihersEoiie  or  Torrance,   Mn,  and  Other*  s^   Tbe 

Muiquispf  Tweeddale,  Sic.                .                .  I 

Weir,  Robert,  •.  Oa*ln  Glenny  and  Other*  A 

Whitehead,  John,  p.  G.  L.  Finlay  and  William  Keith  I 

Wick,  Magistrates  and  Feusrs  of,  Sic.  •.  Lord  Duffus  B 

Wight,  Archibald,  p.  WillUm  Ewing                    -  1: 

Wigion,  Migiatntes  of,  p.  Gilbert  M'^ynont.  Sic.  II 
Wilkie,   John,  and  Guardian*  p.  Duulop  and  Company 

and  Aaderaun  •  •  294,  S 

Wilkie,  Thonias,  and  Curator*  n.  James  Jackson  31 

Williamson  p.  Currie                        •                        •  3! 

Williamson,  Andrew,  v.  Archibald  T.  F.  Fraier  2 

Wilson,  Jamea,  v.  Jobn  ^ctAi                       .  2! 

Wilson,  John,  PeUtioner                   .                     .  41 
Wood,  Henry,  t>.  Charles  M'Cb»1  and  Otbet* 

Wood,  Jemima,  Petitioner            ...  31 
Wood,  Small  and  Cnmpany  «.  John  SpencB 

Wright's  Trustees  a.  Hamilton's  Tmaieee  a 
Wylie,  James,  •.  John  Smith,   Tniitee  tor  Hunilton** 

Creditor*                        •                          ■  41 
T 

Ymuig,  Edwaid,  n.  Alasaader  Boawell                    .  H 
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Zmll,  Pool  Jmm*,  Petitioner                         .     .  •■ 
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